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BEFORE THE SURFACE TRANSPORTATION BOARD

STB Finance Docket 36261

BALLARD TERMINAL RAILROAD COMPANY, L.L.C.

PETITION FOR A DECLARATORY ORDER

l. INTRODUCTION

The Ballard Terminal Railroad Company, L.L.C. (hereinafter referred to as the
“‘BTRC” or the “Railroad”) hereby petitions this Board, pursuant to 49 U.S.C. §
10501(b)(2) and other applicable authority, for a declaratory order determining that the
City of Seattle, acting by and through its Department of Transportation (hereinafter
referred to interchangeably as either the “City” or “SDOT”), is preemptively prohibited
from removing or reconfiguring track actively used by the Railroad; is preemptively
prohibited from relocating an active drive-lane of a City street so that it is directly on top
of an active rail line, forcing the Railroad to operate within a City street (both with and
against the flow of vehicle traffic); and, is preemptively prohibited from making roadway
improvements adjacent to the active rail line. The City’s proposed actions are part of, or
related to, SDOT'’s efforts to construct an approximately 1.4 mile section (the “Missing
Link”) of the multi-user, recreational, regional Burke-Gilman trail (“BGT”). SDOT'’s
actions will create unsafe operating conditions for the Railroad, will materially impede
the Railroad’s ability to operate, and will impede the Railroad’s ability to perform routine

track maintenance and repair. More specifically, BTRC respectfully requests that the



Board order SDOT to redesign the Missing Link to eliminate material impacts to the
Railroad by:

e Prohibiting SDOT from removing or reconfiguring approximately 550 linear
feet of track (the “Western Pioneer Spur”), which BTRC actively uses for
car storage, loading, unloading and transloading;?

e Prohibiting SDOT from relocating an active vehicle travel lane of NW 45™
Street in the Ballard neighborhood of Seattle so that the travel lane is
located directly on top of and runs on top of a portion of active rail track,
thereby forcing the Railroad to operate in an unsafe condition within a
public street, going both with and against the flow of vehicle traffic,
including passenger vehicles and heavy freight;® and

e Prohibiting SDOT from making roadway improvements to an unopened
public right-of-way, locally known as “Not-54" St.,” that will place vehicle
traffic dangerously close to operating rail tracks and that will unreasonably
and materially impede BTRC'’s ability to perform routine track maintenance
and repair.*

SDOT'’s actions will substantially and materially impact BTRC by removing/reconfiguring
active rail track used to provide rail service and generate income; will force the Railroad
to operate in an extremely dangerous conditions and environments; and will materially
impede the Railroad’s ability to perform routine maintenance and repair. In contrast,

SDOT can easily relocate the Missing Link away from BTRC's active rail line: In fact, as

% Exhibit 1 to the Verified Statement of James Forgette (hereinafter the “Forgette Statement”) depicts the
location and condition of BTRC’s Western Pioneer Spur.

® Exhibits 5 and 6 to the Forgette Statement show SDOT'’s plans to relocate the active vehicle travel lane
of NW 45" St. so it is located directly on top of BTRC'’s active railroad tracks.

* Exhibit 7 to the Forgette Statement shows SDOT’s paving plan for Not-54" Street.



part of the agreements in 1996 between BTRC and the City that were the precursor and
foundation for the original proceedings before the Board in this Docket, the City agreed

to an alignment that located the Missing Link away from the rail line as follows:”
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Despite clear agreement in 1996 regarding the location of BGT improvements,
beginning in about 2001, the City changed its mind and has, for the past 17+ years
been trying to build the Missing Link directly adjacent to BTRC’s active tracks located
along NW 45™ Street and Shilshole Avenue Northwest in the Ballard neighborhood of

Seattle as follows:

° See Appendix A, which is a copy of Exhibit D1 to the Operating Agreement.
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SDOT’s Proposed Location for the “Missing Link”

1. Motion for Briefing Schedule

BTRC also moves this Board to order a prompt briefing schedule on this Petition,
pursuant to 49 C.F.R. § 1112.2 (modified procedures) and other applicable authority.
The Railroad has served all parties of record and thus moves this Board to issue an
order requiring all Replies to this Petition to be filed (and served upon BTRC) within
forty (40) days, plus three (3) for service, of the filing of this Petition. BTRC calculates
the due date for service and filing of Replies on this schedule would be January 23,

2019.



BTRC further moves that all Rebuttals be filed within twenty-one (21) days of the
due date for Replies, on February 13, 2019. And BTRC respectfully requests that the
Board issue a ruling within sixty (60) days of completion of briefing.

BTRC is seeking a prompt decision and the above-schedule because it appears
the City has changed its long-held position that it would not build the Missing Link until
all local environmental appeals are completed, and instead SDOT is now pushing to
begin construction in early 2019 even though such an environmental appeal is ongoing.
In 2009, SDOT represented to the Washington State Court of Appeals, Div. |, that it
would not build the Missing Link until all appeals are completed.® Recently, SDOT
appears to have changed its position because it issued a new Notice of Action on July
19, 2018” and SDOT, on its website, says:

“Construction is expected to begin in early 2019.”®

This case is straightforward and thus an accelerated briefing schedule and prompt
decision is warranted. On one hand, SDOT’s actions will materially impede the
Railroad’s ability to operate and to do so safely. On the other hand, SDOT can easily
redesign the Missing Link and locate it in any other public right-of-way owned and
controlled by the City, including moving it just two (2) blocks away to NW Leary
Way/Ave as originally agreed in 1996.

I1l. Factual Background

°A copy of the City’s statement and representation to the Washington State Court of Appeals, Div. |, is
attached as Appendix B.
7 .

See Appendix C.
8 https://www.seattle.gov/transportation/projects-and-programs/programs/bike-program/burke-gilman-trail-
missing-link-project



This multi-decade saga began in the 1990s when BNSF indicated it wanted to
abandon the already-embargoed Ballard Line. In response, a group of entities,
including the City and the to-be-formed BTRC, came together to protect and preserve
the Ballard Line for continued rail service while simultaneously preserving portions of

the corridor for rails-to-trails and rails-with-trails. On February 26, 1999, in Finance
Docket No. 33486, the Board issued and approved a modified certificate of public

convenience and necessity (“MCPCN”) authorizing BTRC to operate a line of railroad
(the “Ballard Line”) between milepost 0.09 and the end of the line at mile post 2.70, a
distance of almost 3 miles in the Ballard District of Seattle, King County, WA. The
Board had previously approved, on August 11, 1998, abandonment of the Ballard Line

by Adventure Trail, Inc. (d/b/a Sea Lion Railroad (“Sea Lion”)) in Sea Lion Railroad—

Abandonment Exemption—In King County, WA et al., STB Docket No. AB 544X, et. al.

As part of the Sea Lion abandonment proceedings, the City acquired title to the real
property underlying the Ballard Line, conditioned, in part, on the Board approving the
MCPCN authorizing BTRC to operate a railroad along the Ballard Line.®

The instant dispute before the Board is the culmination of 10-plus years of
litigation regarding the City’s attempts to move the location of the Missing Link from
where the City told the Board it would build the trail in the 1990s, and to instead build
the Trail in a location directly in conflict with BTRC's rail operations. This issue is finally
ripe for Board adjudication because SDOT recently developed its plans for the Missing

Link to 90% or greater and intends to begin construction of the Missing Link in early

9 See Appendix D, AB 544X, at page 3 (“If abandonment is permitted, Sea Lion proposes to transfer
ownership of the Ballard Line real estate to Seattle, sell the track and related rail assets to BTRC for a
nominal amount, and assign its operating agreement with BTRC to Seattle”); see also FD 33486
authorizing acquisition and operating exemption.



2019."% Thus, the location and impacts of the Missing Link to BTRC are known and
subject to Board review.

1. The Missing Link was not Supposed to be Located Adjacent to the Active
Railroad Line

When this process began over twenty years ago, the City clearly indicated it
would construct the Missing Link away from the Railroad in order to protect and
preserve rail service on the Ballard Line. On November 12, 1996, the Seattle City
Council adopted Resolution 29474 (the “Manning Resolution”) in which the Council
stated “the guiding principles for extending the Burke-Gilman Trail; to reiterate the City’s
commitment to ‘Railbank’ the Ballard rail corridor; [and] to state a preferred alternative

for extending the trail....” Some of the “guiding principles” articulated in the Manning

Resolution included the City’s desire to:

e Create safe facilities that are conducive to non-motorized, alternative
transportation that minimizes negative impacts on adjacent businesses.

e Preserve the vitality of businesses located within the Ballard industrial
corridor.

e Encourage and promote continued rail service by private sector.
Ancl e Maintain safe and efficient access to businesses for customers and
transport of freight.
The Manning Resolution included preferred trail routes/locations for the different
segments of the Trail. The preferred location for the eastern-most section was a
separated, multi-use trail from the BGT’s then-current terminus at 8™ Avenue Northwest

northward and westward on the south side of the railroad tracks to 11" Avenue

Northwest, while the preferred location for the western most section was a multi-user

10 See  https://www.seattle.gov/transportation/projects-and-programs/programs/bike-program/burke-

9iIman-trail-missing-link-project.
' See Appendix E, which is a copy of Resolution 29474, colloquially known as the “Manning Resolution”
after its sponsor.




trail within the rail corridor from the Government Locks to Northwest 67" Street, both of

which sections the City constructed.” For the center section—the Missing Link—the

1th

preferred location was a multi-user trail on the east side of 11™ Avenue Northwest from

45™ Avenue Northwest to Northwest Leary Way and from there bike lanes on each side
of Northwest Leary Way to Northwest Market Street.™
On September 14, 1997, BTRC entered into an “Operating Agreement” with
Adventure Trail (i.e., Sea Lion Rail), which was acting as a proxy for the City, for
operation of a short line railroad on the Ballard Line." Sea Lion, for itself and the City
as the intended transferee, granted BTRC all rights to operate a railroad providing
freight service,' and agreed to convey all right, title and ownership of the track and ties
to BTRC.'® The parties also agreed Sea Lion would file a petition before this Board to
permit railbanking of the premises pursuant to 16 U.S.C. § 1247 (d)."” Section 10 of the
Operating Agreement controls the City’s construction of any type of trail (e.g.,
pedestrian-only, bicycle-only or multi-user) within the Corridor, stating, in relevant parts:
10. Rail and Trail facilities. (a) Owner and Operator agree that the trail (which,
for this paragraph, may include pedestrian-only trail or path facilities, bicycle-only
trail or path facilities, or some combination thereof) and railroad shall be
constructed within the areas indicated in Exhibit D in all portions of the premises
which are not in street right of way. Owner and Operator agree to design their
respective facilities such that crossings of tracks are as safe as reasonably
possible, by use of approaches close to right angle, or appropriate rubberized
crossing materials, or similar measures. Operator agrees to design Additions and

configurations so as to minimize crossing of trail facilities. Owner and Operator
shall avoid damage to each other's facilities.

'2 See Section 3 of Resolution 29474.

13 See Appendix E, Section 5 of Resolution 29474.

" See Appendix F, Section 1(b), of the Operating Agreement.
1 Id. at Section 1(c).

16 Id. at Section 3.

B Id. at Section 9.

10



(b)  Owner and Operator agree that new trail facilities (other than crossings)
may be constructed only in accordance with applicable regulations of DOT or
WUTC relating to separation from centerline of rail.

*kkk

(e)  Owner shall have the right to require Operator to relocate its track in order
to accommodate trail construction in accordance with this Agreement; provided,
however, that a continuous track on the premises shall be provided unless
Operator consents otherwise.'®

Exhibit D1 to the Operating Agreement (see Appendix A) is a map showing the agreed-

upon locations for trail facilities to be constructed within the Corridor, as follows:

I Shared Use of Corridor
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2. BTRC Obtained a 30-Year Franchise to Operate the Railroad

On September 29, 1997, the Seattle City Council adopted Ordinance 118734
granting a 30-year railway franchise to BTRC to operate a railroad on the Ballard Line

subject to the Board approving the acquisition and exemption for Sea Lion and the City,

18 Id. at Section 10 (emphasis added).

11



and the Board issuing a MCPCN to BTRC." The railway franchise expires at 11:59 PM
on September 29, 2027.2° In Section 4 of Ordinance 118743, the City reserved unto
itself the right “to construct all public improvements (including trails) and to install and
carry all public utility facilities across, underneath or above the tracks hereby
authorized...” and reserved the “full and complete right of access to any space occupied
by such tracks and to all of said franchise right-of-way” provided the City’s exercise of

these reserved rights does not “interfere with the safe operation of locomotives, cars

and trains on said tracks.”®' Ordinance 118743 incorporated and authorized the terms

and conditions of BTRC’s Operating Agreement, which is an attachment to the
Ordinance.?

3. The Board Approved a MCPCN Authorizing BTRC to Operate the Railroad

As discussed supra, on February 26, 1999, in FD 33486, the Board issued and
approved a MCPCN authorizing BTRC to operate a line of railroad along the Ballard
Line, and also permitted the City to acquire title to the real property underlying the
Ballard Line, conditioned, in part, on the Board approving the MCPCN authorizing
BTRC to operate a railroad along the Ballard Line.”® As the Board explained in AB
544X,

Thus, under the parties’ plan, BTRC will continue to provide freight rail service

over a portion of the corridor while, at the same time, Seattle builds and
maintains a parallel trail on a portion of the corridor.?*

19 See Appendix G, Ordinance 118743.

0 |d. at Section 1(a).

21 Id. at Section 4 (emphasis added).

22 Id. at Sections 12 and 13 and pages 25 to 49 of the Ordinance.

2 See Appendix D, AB 544X at page 3 (“If abandonment is permitted, Sea Lion proposes to transfer
ownership of the Ballard Line real estate to Seattle, sell the track and related rail assets to BTRC for a
nominal amount, and assign its operating agreement with BTRC to Seattle,”); see also FD 33486
authorizing acquisition and operating exemption.

24 Id. at page 3.
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As part of obtaining Board approval for the acquisition and exemption of the Ballard
Line, Sea Lion and the City convinced the Board they intended for continued rail service

instead of an acquisition-to-abandonment scenario as alleged in the Land Conservancy

case.”® The Board, in reliance on these assurances, approved the acquisition and
exemption, and issued the MCPCN authorizing BTRC to operate the Ballard Line.

4. BTRC’s Rail Line, Facilities and Operations.

BTRC'’s Ballard Line includes, among other facilities, a mainline track, a siding
that serves Salmon Bay Sand & Gravel Company, a spur or stub track referred to as the
“Western Pioneer Spur,” a locomotive yard located towards the eastern third of the line,
run-around tracks near the eastern terminus, and two interchange tracks near the
western terminus.?® BTRC currently operates its Ballard Line on any day of the week, at
all hours of the day depending on its shipper’s needs, by picking up inbound cars at the
interchange with the BNSF at approximately milepost 0.09 and pulling the cars
easterly.?’” It is BTRC’s practice, whenever possible, to pull cars instead of shoving
them because that is safer.?®

5. The City has Been Trying to Change the Location of the Missing Link for
Nearly 20 Years—In Contravention to its Representations to the Board

The agreements, actions and Board approvals discussed above were premised

upon the City’s agreement to locate and construct trail facilities away from the railroad,

® Id. at page 5, citing The Land Conservancy of Seattle and King County—Acquisition and Operation
Exemption—The Burlington Northern and Santa Fe Railway Company, STB Finance Docket No. 33389
STB served September 26, 1997).

° See Forgette Statement at [ 6.

d.at]7.

#1d.at 8.
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in the locations shown on Exhibit D1?° to the Operating Agreement. Despite this, and
based on lobbying efforts by bicycle advocates beginning in 2001, the City changed its
mind and has been trying to build the Missing Link adjacent to BTRC’s tracks since
2003. In 2003, the City Council adopted Resolution 30583 (voting 7-2) changing the
preferred route for the Missing Link from the agreed-upon routes discussed (and shown
on Exhibit D-1) above to a new “preferred” route along Northwest 45" Street-Shilshole
Avenue Northwest and “Not-54" Street, directly adjacent to the BTRC tracks. Five
years later, in 2008, SDOT, acting as the project proponent and its own lead agency for
environmental review under the State Environmental Policy Act (“SEPA”) issued itself a
determination of non-significance (“DNS”) for the Missing Link, concluding it will not
have any significant adverse environmental impacts. A group of Ballard businesses,
trade unions and trade associations (collectively referred to herein as the “Coalition”)
appealed the DNS to the City’s Hearing Examiner who conducted the first trial in early
2009, ultimately upholding SDOT’'s DNS. The Coalition appealed the Hearing
Examiner’s decision to King County Superior Court, and in 2009 Judge Rogers reversed
the Examiner, agreeing that SDOT had piecemealed its SEPA analysis and remanded
the matter to the City for further SEPA review. In 2011, SDOT issued to itself its second
SEPA DNS for the Missing Link, and the Coalition again appealed the DNS to the City’s
Hearing Examiner, who conducted a second trial, again ultimately upholding SDOT's
revised DNS. The Coalition again appealed the Examiner’s decision and in 2012 Judge
Rogers again agreed with the Coalition, reversing the Examiner and remanding the

project to SDOT to “more fully design” the Missing Link in order to identify and disclose

* See Appendix A.
%0 See Appendix H, Resolution 30583.
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the project’s significant adverse environmental impacts on the local maritime and
industrial community, which includes the BTRC. In 2012, SDOT hurriedly prepared a
new design for the Missing Link and issued to itself its third revised SEPA DNS. Again,
the Coalition appealed to the City’s Hearing Examiner, who, after conducting a third
trial, in August 2012, agreed with the Coalition that SDOT’s decision to move the
Missing Link and locate it through the heart of an industrial area bisected by the railroad
will have significant adverse environmental impacts and ordered SDOT to prepare an
Environmental Impact Statement (“EIS”). The EIS was intended to disclose and discuss
the significant safety and traffic hazards created by locating the trail along Shilshole
Avenue, adjacent to the railroad tracks. Four years later, in June 2016, SDOT issued
the Draft EIS for the Missing Link, again concluding there will be no significant adverse
environmental impacts from its project. The Draft EIS focused on building the Missing
Link on the new preferred route selected by the City in 2003, adjacent to the railroad. In
May 2017, SDOT issued its Final EIS, selecting nearly the exact same location for the
Missing Link as chosen in 2003, which moved the trail from the location agreed upon
and presented to this Board, so the trail will be directly adjacent to the operating
railroad.’

The Coalition then appealed the adequacy of the EIS to the City’s Hearing
Examiner, who, in January 2018, ruled for SDOT and upheld the EIS adequacy. That
decision is under appeal to the King County Superior Court.

IV. PETITION

A. Legal Authority

31

See
https://www.seattle.gov/Documents/Departments/SDOT/BikeProgram/BGT/Vol%200 BGT FEIS Exec%
20Summ web lowrez.pdf
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Courts and this Board have long held that the Interstate Commerce Commission
Termination Act of 1995 (“ICCTA”) preempts state and local governments, including the
City of Seattle here, from unilaterally removing, relocating, reconfiguring or condemning
railroad facilities or taking actions that create unsafe railroad operating conditions under
the guise of local land use authority exercised for public health or safety reasons.*
Under the ICCTA, only this Board has authority to permit a local government to require
a railroad, like BTRC, to remove, reconfigure or relocate its facilities.

As the Court explained in Wisconsin Cent. Ltd. v. City of Marshfield, 160 F. Supp.

2d 1009, 1013 (W.D. Wis. 2000),

Courts that have considered the ICCTA preemption clause have found its
language to be clear and broad. “It is difficult to imagine a broader statement of
Congress' intent to preempt state requlatory authority over railroad
operations.” A Georgia district court stated that “[tlhe most natural reading of
section 10501(b)(2) is that federal remedies provided by the ICC Termination Act
are the only remedies available as to the regulation of rail transportation, and that
the federal remedies are exclusive of state remedies except where the ICC Act
has expressly provided otherwise.”*

In the City of Auburn case, the 9™ Circuit Court, ruling on a case of first impression

regarding the preemption issue, rejected a local Washington city’s attempt to limit a
railroad’s operation under the guise of “environmental” regulations (i.e., NEPA, which is

the federal equivalent of Washington’s SEPA) stating:

%2 See Wisconsin Cent. Ltd. v. City of Marshfield, 160 F. Supp. 2d 1009, 1012—13 (W.D. Wis. 2000)(Court
stated: “Effective January 1, 1996, the ICCTA extensively revised rail transportation law in the United
States. The Act abolished the Interstate Commerce Commission (ICC) and replaced it with the Surface
Transportation Board (STB).... The ICCTA has a preemption clause which provides: “Except as otherwise
provided in this part, the remedies provided under this part with respect to the regulation of rail
transportation are exclusive and preempt the remedies provided under Federal or State law.” 49 U.S.C. §
10501(b)(2). “Transportation” is broadly defined in the ICCTA and includes: (A) a locomotive, car, vehicle,
vessel, warehouse, wharf, pier, dock, yard, property, facility, instrumentality, or equipment of any kind
related to the movement of passengers or property, or both, by rail, regardless of ownership or an
agreement concerning use; and (B) services related to that movement, including receipt, delivery,
elevation, transfer in transit, refrigeration, icing, ventilation, storage, handling, and interchange or
ESassengers and property.”
Id

3 E (internal citations omitted).
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...If local authorities have the ability to impose “environmental” permitting
regulations on the railroad, such power will in fact amount to “economic
regulation” if the carrier is prevented from constructing, acquiring, operating,
abandoning, or discontinuing a line.*®

Consistent with the holding in City of Marshfield, the Court in City of Auburn concluded:

“We believe the congressional intent to preempt this kind of state and local regulation of
rail lines is explicit in the plain language of the ICCTA and the statutory framework
surrounding it.”*®

In preempting and restricting a local city’s attempt to relocate active railroad

facilities, the Court in Wisconsin Cent. Ltd. explained that the City of Marshfield’s

attempt to relocate actively used track by means of condemnation of the railroad’s track,
also is a form of regulation solely within the STB’s purview and beyond the reach and
control of local land use authority:

Defendant attempts to distinguish attempts to regulate railroads from exercises of
state police power to promote public safety. It argues that its actions do not
constitute “regulation” within the meaning of the ICCTA. According to defendant
Congress intended only to preempt direct economic regulation of rail
transportation by the States. In contrast, it characterizes its proposed action as a
“relocation” of plaintiff's passing track in the interest of providing for highway
safety. Defendant relies on Board of Hudson River Regulating District v. Fonda J
& G Railway Co., 249 N.Y. 445, 164 N.E. 541 (1928), for the proposition that
relocation of railroad property is not its regulation.

The ICCTA does not define “regulation” in section 10102. Nevertheless, the plain
meaning is apparent. “Regulation” is the “act or process of controlling by rule or
restriction.” See Black's Law Dictionary 1289 (7th ed.1999).

The Court holds that condemnation is regulation. In using state law to condemn
the track defendant is exercising control—the most extreme type of control—over
rail transportation as it is defined in section 10102(9). Characterizing
condemnation as relocation does not change this conclusion. Were the
condemnation properly considered a relocation, the act of forcing WCL to
relocate its passing track is no less an exercise of control over transportation by
the City through its laws than is outright condemnation.

® City of Auburn v. U.S. Gov't, 154 F.3d 1025, 1031 (9th Cir. 1998), as amended (Oct. 20, 1998)
% City of Auburn, 154 F.3d at 1031.

17
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This application of state law would mire the railroads in the very type of

regulation from which Congress sought to free them. Under defendant's

formulation every municipality in Wisconsin would have the ability to condemn or

‘relocate” any railroad property deemed to implicate public health or safety.

Giving effect to the condemnation authority of municipalities over railroad

property conflicts with Congress' purpose in enacting the ICCTA.Y

Courts have consistently validated this Board's exercise of its preemptive
authority to prohibit local jurisdictions from taking even relatively small amounts of right-
of-way used for rail and transportation purposes, where doing so materially impacts rail
operations and creates unsafe operating conditions.® Such is the case here. BTRC
respectfully requests that the Board exercise is preemptive authority to prohibit the City
of Seattle from removing or reconfiguring track actively used by the Railroad; prohibit
the City from moving an active drive-lane of a City street so that it is directly on top of
the rail line, thereby forcing BTRC to operate in an unsafe condition within a City street
(both with and against the flow of vehicle traffic); and prohibit the City from making
roadway improvements adjacent to the active rail line that will create unsafe conditions
and impede the Railroad’s ability to perform routine track maintenance and repair, all as
part of SDOT’s efforts to construct a recreational trail, the Missing Link.

B. SDOT’s Current Design for the Missing Link Either Removes, Reconfigures
or Relocates BTRC’s Tracks, Materially Impacting BTRC’s Ability to
Operate and Creates Unsafe and Dangerous Conditions

SDOT’s current preferred location and design for the Missing Link will cause

significant and material impacts to BTRC and undermine its ability to operate its railroad

% Wisconsin Cent. Ltd. v. City of Marshfield, 160 F. Supp. 2d 1009, 1013 to 1015 (W.D. Wis.
2000)(emphasis added).
% See City of Lincoln v. Surface Transp. Bd., 414 F.3d 858 (8th Cir. 2005)
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safely and efficiently. SDOT should be prohibited from doing so pursuant to City of
Lincoln and other relevant authority cited above.

SDOT'’s design for the Missing Link is the product of a Design Advisory
Committee (“DAC”), which began working in May 2017, with the final DAC meeting
conducted on September 13, 2018.*° SDOT'’s design is currently at 100% for Phase |
(the westerly section located entirely on NW Market Street, which SDOT intends to start
building in early 2019) and at or beyond 90% for Phase Il of the Missing Link, which are
the sections located on Shilshole Avenue NW and NW 45" Street, and which, along
with SDOT’s proposed work on “Not-54" Street” discussed below, are the focus of this
petition.*°

C. SDOT’s Plans to Either Permanently Remove or Reconfigure BTRC’s

Western Pioneer Spur Will Materially Impact Its Ability to Operate its

Railroad Safely and Efficiently: The Board Should Prohibit SDOT from

Doing Either and from Locating the Trail Directly Adjacent to the Rail Line.

1. BTRC’s Western Pioneer Spur.

BTRC'’s "Western Pioneer Spur” is approximately 550 linear feet long and runs
westerly from the switch located just to the east of the Ballard Bridge at 15" Avenue NW
in the Ballard neighborhood of Seattle, WA (hereinafter the “Western Pioneer Spur” or
the “Spur”). Photographs showing the location, configuration and condition of the
Western Pioneer Spur and Switch are attached as Exhibit 1 the Forgette Statement.

BRTC currently accesses the Western Pioneer Spur by pulling cars easterly,
from the BNSF interchange near the western terminus a couple miles away, past the
Western Pioneer switch and then shoving the cars onto the Spur.** Cars are retrieved
by pulling them off-the Western Pioneer Spur and taking them to the run-around tracks

39https://www.seattle.gov/Documents/Departmentss/SDOT/BikeProgram/BGT/ZO17_1017_DAC_WorkPIan
zroWEB(O).PDF

See generally,
https://www.seattle.gov/Documents/Departments/SDOT/BikeProgram/BGT/2018 0913 BGT DAC10 Pr
esentation FINAL.pdf
*! Forgette Statement, 9.
*21d. at q 10.
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near the eastern terminus, where the locomotive changes ends on the consist, to pull
the cars back to the interchange.*?

BTRC improved the Western Pioneer Spur by installing paved access on both sides
of the Spur, giving BTRC unfettered access to load, unload and transload goods and
freight.** This is an ideal location to perform these operations since this is a 24/7 truck
load and unload zone.** Truck access on the southern side of the Western Pioneer
Spur is located between the siding and either an adjoining building or fence, thereby
making this area very protected and safe for loading, unloading and transloading
operations.* The northerly side of the Western Pioneer Spur provides safe truck
access because it is between the mainline and the siding and far enough from Shilshole
Avenue NW, the active vehicle right-of—way.47 Currently, there are no nearby or
adjacent improvements, such as a bicycle trail, that impede access and use of the
Western Pioneer Spur.*®

BTRC needs unobstructed access to use the Western Pioneer Spur for its
operations.49 BTRC actively uses the Western Pioneer Spur, including using it for car
storage for BTRC customers and, as needed, for loading, unloading and transloading
freight for BTRC customers.”® BTRC is currently negotiating with a potential customer
interested in using the Western Pioneer Spur for transloading bulk product.®’

The following photographs show how BTRC has loaded/unloaded freight at its
Western Pioneer Spur:

*d.
*d.
jz Id.
Id. at 1 12.
47 Id.
1. at 13.
*91d. at q 14.
0 1d. at 9 15.
1 1d. at  16.

atq 11.
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FREIGHT CARS BEING LOADED at WESTERN PIONEER

View Looking East Toward Ballard Bridge
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As the above photographs show, BTRC has access on the southern side of the
Western Pioneer Spur that is located between the siding and either an adjoining
building or fence, thereby making this area very protected and safe for loading,
unloading and transloading operations.®> The northerly side of the Western Pioneer
Spur provides safe access areas because it is away from Shilshole Avenue NW, the
active vehicle right-of-way.>

2. SDOT Plans to Either Remove or Reconfigure BTRC’s Western
Pioneer Spur: In Either Case, Doing So Will Materially Impact
BTRC and Create Dangerously Unsafe Conditions.

52
2 % at 9 12-14.
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SDOT intends to either eliminate (completely remove) or reconfigure BTRC’s
Western Pioneer Spur, without BTRC’s permission or agreement: In either case,
SDOT'’s actions will materially and negatively impact BTRC’s operations.>*

Relevant portions of SDOT’s 90% design plans that include BTRC’s Western
Pioneer Spur---- Rail Relocation Plan, Sheets RR-102 to RR-104--are attached as
Exhibit 2 to the Forgette Statement. As shown in SDOT’s 90% design plans, Exhibit 2,
SDOT would entirely eliminate BTRC’s Western Pioneer Spur. SDOT’s action would
materially and negatively impact BTRC because it invested money and resources
designing and improving the Western Pioneer Spur, actively uses it, has historically
used this siding, and is currently negotiating with a potential customer for expanded use
of this siding.”> BTRC needs the Western Pioneer Spur to maintain and grow its
business operation since the Western Pioneer Spur is BTRC’s main resource for
expanding its business and revenue.®

At the September 13, 2018 DAC meeting, SDOT unveiled a “roll-plat” showing
how it might reconfigure--instead of eliminate--BTRC’s Western Pioneer Spur—again,

with no permission or input from BTRC, as follows:’

> |d. at17.

°%'|d. at 1 20.

% 1d.

¥ Id., Exhibit 3 to Forgette Statement; see also,
https://www.seattle.gov/Documents/Departments/SDOT/BikeProgram/BGT/2018 0913 BGT_DAC10_Pr
esentation_FINAL.pdf (graphic plans, sheet #3).
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Graphic plans
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SDOT’s reconfiguration plan for BTRC’s Western Pioneer Spur, depicted above,

would materially and negatively impact BTRC for numerous reasons,® including:

SDOT’s new configuration is less safe because it sandwiches the Missing
Link, a recreational trail, between the main line tracks and new Spur,
putting trail users into very close proximity to active rail tracks without
sufficient setback or safety barriers;*®

SDOT’s new configuration is less safe because it does not provide enough
space for BTRC to safely operate as the Missing Link appears to be
approximately 7.5-feet from the center line of BTRC’s main line track and
the new spur. Because of this configuration and proximity, trail users

%8 Forgette Statement at § 22.

¥ |d. at ] 23.
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would be in direct conflict with train movements, be in danger in the event
of a derailment and in danger from even routine loading, unloading and
transloading operations, which currently occur far from Shilshole
Avenue;®°

e SDOT’s new configuration is less safe because it forces trail users to
navigate between stored rail cars and active train movements. Train crew
members would also have inadequate clearance to ride on the side of
railcars;®’

e SDOT'’S new configuration impacts BTRC by eliminating its service roads.
Currently, trucks access the service road from either end (east or west)
and can pull up next to either side of a rail car located on the Western
Pioneer Spur. This would be impossible under SDOT'’s new configuration
because BTRC would not be able to bring trucks next to rail cars on this
new spur, making it unusable for loading, unloading or transloading;®? and

e SDOT’s new configuration negatively impacts BTRC’s ability to maintain
and grow its operation because prospective customers want to transload
at BTRC’s Western Pioneer Spur, which could not be done safely and
efficiently under SDOT’s plan.®®

In a factually similar case directly on point and controlling of the instant matter

before the Board, City of Lincoln v. Surface Transportation Board,** the Court upheld

the STB’s decision to preemptively prohibit the City of Lincoln, Illinois from: 1) removing
railroad track and facilities actively used by the Lincoln Lumber Company (“LLC”); and
2) constructing a recreational bicycle trail in close proximity to the active railroad that

would create dangerously unsafe conditions.®® In City of Lincoln, the Board exercised

% |d. at  24.

®11d. at ] 25.

®21d. at 1 26.

% |d. at ] 27.

%414 F.3d 858, (8" Cir. 2005).

® City of Lincoln, 414 F.3d at 861-862.
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its preemption jurisdiction under 49 U.S.C. § 10501(b) to prohibit the City of Lincoln
from using its state-law power of eminent domain to acquire a portion of railroad right of
way in order to construct a mixed use trail (i.e., a bicycle and pedestrian trail exactly like
the Missing Link at issue here) and to improve the City’s storm drainage system.®® To
support its petition before the Board seeking a declaratory order permitting it to acquire
the rail right of way via state-based eminent domain, the city hired a consultant who
opined that existing obstructions “interfered with rail operations more than the city’s
project would.”® In reply to the city, the LLC, which owns and operates the railroad, just
like BTRC is doing here, provided this Board evidence that:
it would not be able to get equipment to the tracks for maintenance or to handle
derailments if its right of way were narrowed. LLC expressed concerns about the
safety of trail users in the case of a derailment or while | joists or large pieces of
lumber were being unloaded from center beam cars. These concerns were
heightened by the fact that its calculations showed that at one point the trail
would be only 7.5 feet from the rail. LLC also projected significant increases in

rail traffic and described its plans to develop a railroad terminal area and rebuild
a sidetrack. It proposed several alternative routes for the trail.®®

This Board held in favor of the LLC and rejected the city’s claim that the LLC did not
need all of the right-of-way to operate its railroad, concluding that “all of these activities
are part of transportation by rail as defined in 49 U.S.C. § 10102(9), and the proposed
trail could interfere with these transportation activities,” and also concluding that the city
was unable to refute the “LLC’s contentions that the trail [located just 7.5 away] would

create safety hazards.”®® The Court upheld the Board, finding the Board had correctly

% |d. at 858.
®7 |d. at 859.
68 Id. (emphasis added).
% |d. at 860.
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concluded that the city’s plan would materially impact rail operations and create unsafe
conditions.”

As it did in City of Lincoln, this Board should preemptively prohibit SDOT from

taking the actions described above because they will materially impede BTRC’s ability
to operate and grow its railroad, and because placing a mixed-use trail within 7.5-feet of
the track will create unreasonably unsafe conditions similar to what was proposed and

rejected in City of Lincoln. Here too, SDOT’s plans will put trail users in direct conflict

with train movements and those users will be in danger in the event of a derailment and
even from routine loading and unloading operations.

D. SDOT Plans for the Missing Link Also Will Create Unsafe Operating
Conditions by Relocating BTRC’s Main Track Along 45" Street NW so the
Track is Located Directly Within an Actively Used Vehicle Travel Lane.

Currently, the eastern portion of BTRC’s Ballard Line is located adjacent to NW 45"
Street in Seattle.”’ The active rail line is located immediately to the north of what was
the west-bound drive lane of NW 45" Street but which is currently configured as an

interim portion of the Missing Link, as depicted below:"

0|d. at 861-82.
4 Forgette Statement at [ 28.
2 1d. at  29.

27



Interim trail.

Looking east, BTRC mainline track as currently configured on NW 45"
Street in Seattle.”

®1d. at  30.
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As the above photographs show, while this is not a perfect configuration because
the rail line is located so close to the active trall, it is better than SDOT’s proposal to
reconfigure this area to accommodate the Missing Link, which, as Mr. Forgette verified,

will make this area unsafe.”® It will make it unsafe because SDOT wants to relocate

approximately 1,991 linear feet of main line track (as depicted above) to the south

(moving it to the right in the above first two photographs) while at the same

time moving the eastbound and westbound vehicle travel lanes of NW 454 St

northward (to the left in the above first two photographs) so the active eastbound

vehicle travel lane is directly on top of BTRC’s rail line.
This plan is depicted in SDOT’s Burke-Gilman Trail 90% Submittal drawings,
including its Channelization and Signing Plans, Sheets CH17 to CH20, and its Rail

Relocation Plans, Sheet RR-105, which are attached as Exhibits 5 and 6, respectively,
to the Forgette Statement.

SDOT’s plans will force BTRC’s train to operate in a street used by every size and
type of vehicle, moving at speeds of 20 MPH or greater.”” BTRC operates the Railroad
on any day of the week, at all hours of the day depending on its shipper's needs.”®
Since BTRC moves its train in both directions on this track, when it is heading east, the
train will be heading in the same direction as traffic in the lane that the tracks occupy but

when the train is heading west, it will be traveling directly into oncoming vehicle traffic.

This is extremely dangerous.”’

SDOT has not included any signals or warnings to alert drivers that they will be
driving behind a slow (10 MPH or less) train, going well under the posted speed limit,
which, in Mr. Forgette’s experience operating trains, will encourage vehicle drivers to
perform unsafe maneuvers to get around the train, thereby making this area and
operation even more dangerous.”®

Notwithstanding how dangerous it is to locate a train in an active drive lane, SDOT’s
new configuration does not provide enough room for BTRC’s train to move safely since

the travel lanes appear to be approximately 11’ or 12’ wide and a rail car can be up to

" 1d. at  31.
®Id. at { 34.
®id. at]7.

7 Id. at { 35.
8 1d. at 1 36.
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11’ wide; because of that, the rail car will occupy or hang-over the entire travel lane,
possibly crossing over the center-lane into the other lane, and train crew members
would have inadequate clearance to ride on the side of railcars as they do now.”
SDOT's plan also creates unsafe conditions by forcing BTRC'’s locomotive to cross the
westbound travel lane to enter/exit the locomotive storage area, for which, again, SDOT
did not provide any gates or signals to regulate this movement and make it safe.®

In sum, as Mr. Forgette, explained, operating a train in the middle of an active travel

lane with a 20 MPH speed limit is extremely dangerous. SDOT should be preempted

from relocating BTRC's rail tracks and from relocating active travel lanes as proposed

because SDOT’s plans for the Missing Link “would prevent or unduly interfere with

railroad operations and interstate commerce,” and would “create safety hazards.”®’

E. SDOT’s Plans to Improve “Not 54" Street” Will Create Unsafe Conditions
and Materially Impede BTRC’s Ability to Perform Routine Maintenance and
Repairs
In a corollary and related project, SDOT plans to make substantial improvements

to dedicated but unopened public right-of-way that used to be part of the BNSF Ballard
Line and to which the City acquired title as part of the Sea Lion acquisition and
exemption approved by this Board, locally known as “Not-54" Street.”®> Not-54™ Street

is currently largely unimproved, narrow and tightly constrained,® as shown in the

photographs below:

|d. at  37.

% |d. at 9 38.

81 City of Lincoln, supra, at 860.

82 See Forgette Statement at | 41.
8 |d. at  42.
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As these photographs show, Not-54™ St. has a rough dirt and gravel surface adjacent to
the Ballard Line tracks and the currently unimproved portion of Not-54" is used solely
for rail traffic with the occasional pedestrian, etc.®*® Heavy freight trucks and light
vehicles do not use this area because it very narrow—there is not enough room for
trains and vehicle traffic together—and the surface is unimproved and highly irregular. &
It is very hard for vehicle traffic to navigate this area because it is narrow and tightly
constrained by the existing railroad tracks; even without a train present, vehicles need
to have one side of their wheels inside the rails.®’

Despite this, SDOT plans to improve a portion of Not-54" Street-- between NW
24" Street and NW 26™ Street--by paving the area to the north of the active rail tracks

(the area to the right as shown in the above photograph), to create a vehicle travel lane

8 |d. at § 42 and 43.
% 1d. at ] 44.
¥ Id. at ] 45.
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and an adjacent sidewalk.®® As depicted in SDOT’s paving plan, it intends to pave right
up to the edge of rail tracks. While the plan shows an “8.5’ Min. Clearance” between
the centerline of track and the edge of a passenger car, SDOT does not intend to install
any physical barrier or fence to maintain a safe operating distance between the travel
lane and BTRC’s active rail operations and thus moving vehicles will be traveling
directly adjacent to a moving train with no barrier or separation.®

Since this portion of Not-54" is heavily industrialized, large freight vehicles (e.g.,
tractor trailer trucks, box trucks and tandem fuel tanker trucks, etc.), would be permitted
to travel westbound on Not-54™ next to the rail tracks where they cannot presently
travel.®® As Mr. Forgette attested, in his professional experience based on nearly 2
decades of railroad operations, there is simply not enough room for cars/trucks, much
less big trucks, to safely operate next to the active rail tracks in this portion of Not-54™
Street, and there would not be enough room for train crew members to safely operate
the train.”’ Also, SDOT’s action to pave this area will make it a de facto portion of the
Missing Link by providing a paved surface for bicycle riders, thereby inviting
incompatible and often inexperienced users into a dangerous and tightly constrained
area next to active rail tracks with no fence of physical barrier.%? Again, SDOT should
be preempted from improving Not-54" because SDOT'’s plans “would prevent or unduly
interfere with railroad operations and interstate commerce,” and would “create safety

hazards.”®®

% 1d. at 9] 46; see also Exhibit 7 to the Forgette Statement, which is a copy of SDOT’s paving plan for this
area.

% 1d. at 9 48.

%0 1d. at 9 49.

"|d. at § 50.

% 1d. at  51.

% City of Lincoln, supra, at 860.
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Conclusion

For the reasons articulated above, BTRC respectfully requests that the Board
preempt and prohibit SDOT from removing or reconfiguring BTRC’s Western Pioneer
Spur; from relocating an active vehicle travel lane of NW 45™ Street so that it is located
directly on top of and runs on top of a portion of active rail track; and from making
roadway improvements to Not-54™ St. because all of SDOT’s actions will unreasonably
and materially impede BTRC’s ability to operate its railroad and will create unsafe
conditions for doing so. BTRC also respectfully requests an expedited briefing schedule
calling for Replies no later than forty (days), plus three (3) for service, from the filing
date (i.e., all Replies by January 23, 2019), with any Rebuttals due twenty-one (21)
days later (i.e., February 13, 2019). This would permit a decision to be issued in April,
2019. An expedited schedule is necessary because the City of Seattle is taking steps to

break its promise to the Division | Court of Appeals (see Appendix A) and intends to

begin construction of the Missing Link in early 2019.
Respectfully submitted this 11th day of December, 2018.
BROWER LAW PS

By Joshua C. Allen Brower

Joshua C. Allen Brower, WSBA #25092
506 Second Avenue, Suite 1400
Seattle, WA 98104

Telephone: (206) 582-5065
josh@browerlawps.com
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CERTIFICATE OF SERVICE

The undersigned certifies service of the foregoing document, inclusive of all
appendices and the Verified Statement of James Forgette, with all exhibits, on

December 11, 2018, on the following person via hand delivery to:

Mayor Jenny A. Durkan, City of Seattle
600 4™ Ave, 7" Floor
Seattle, WA 98104

With a courtesy copy to:

[] Overnight Delivery via Fed Ex

Erin Ferguson First Class Mail via USPS

Assistant City Attorney =

Seattle City Attorney’s Office [_] Hand-Delivered via ABC Legal Messenger
701 5™ Ave. Suite 2000 [] Facsimile

Seattle, WA 98104 ,
erin.ferguson@seattle.gov D] E-mail
Attorneys for the Respondent City of
Seattle and Seattle Department of
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‘NORTHEND- MANUFACTURING &

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

SALMON BAY SAND AND GRAVEL

CO., BALLARD CHAMBER OF No. 65572-8-1

COMMERCE, SEATTLE MARINE

BUSINESS COALITION, BALLARD :

OIL COMPANY,-NORTH SEATTLE COMMISSIONER’S RULING

ON APPEALABILITY AND
DENYING DISCRETIONARY
REVIEW

INDUSTRIAL ASSOCIATION, AND
THE BALLARD INTERBAY

INDUSTRIAL CENTER,

V.

THE CITY OF SEATTLE, THE
SEATTLE DEPARTMENT OF
TRANSPORATION, THE SEATTLE
HEARING EXAMINER, and

THE CASCADE BICYCLE CLUB,

L7:2 Hd 91 d3snimz

)
)
)
)
)
)
)
)
)
)
Petitioners, )
’ )
)
)
)
)
)
)
)
)
)
)

Respondents.

This matter arises from the City of Seattle’s proposai to complete the
“missing link” of the Burke-Gilman biéyclé and pedestrian trail between 11"
Avenue N.W. and the Ballard Locks at the Ship Canal. Petitioners/appellants
are businessés and organizati\ons in the Ballard maritime industrial area whom
will be adversely affected by the location and design of the new sectibn of trail:
Salmon Bay Sand and Gravel Co., Ballard Chamber of Commerce, Seattle

Marine Business Coalition, Ballard Oil Co., North Seattle Industrial Assoc, and

the Ballard Interbay Northend Manufacturing & Industrial Center (hereafter



No. 65572-8-1/2

Salmon Bay). Respondents are the City of Seattle and Cascade BicYcle-CIub.
Salmon Bayr'challenges the City’s environmental review of the proposed project
under the State Environmental Policy Act (SEPA), and in this court seeks
review of the superior court order of remand entered June 7, 2010. Because
the order is not appealable as of right under RAP 2.2(a) and discretionary
_review is not warranted under RAP 2.3(b), review is dismissed.

In 2601 the City Council adopted a resolution directing the Seattle
Department of Transportation (SDOT) to work with business and community
groups to complete a design study for the rhissing link of the trail. In 2003,
SDOT completed the study, and aftér apparently analyzing three routes,
designated one as the preferred route. In 2003, the City Council adopted a
résolution directing the SDOT to construct the missing link with some
permanent sections and some interim sections. The trail project is on City right-

rof-way with the exception of a section from 26" N.W. to 28" N.W.; the City will
Have‘ to obtain a permanent easement for this section. Because/the project
required-acquisition of the right-of-way in the two-block area, it was nth
categorically exer}\pt from SEPA and required preparation of a SEPA checklist.f

SDdT was responsible for preparing the checklist. In November 2008,
the director of SDOT prepared a Determination of Nonsignificance (DNS).

Salmon Bay sought administrative review. After hearing'evidence and

' Hearing Examiner’s Decision, Finding of Fact 19.

2
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argument bver several days, on June 9, 2009, the hearing examiner entered
findings of fact and conclusions of law and affirmed the DNS.

Salmon Bay sought revi’ew in the superior court, challenging the SEPA -
checklist and héaring examiner’s decision on a host of grounds, including that

the City’s process involved “piecemea!ing',"'that the SEPA checklist did not

examine the impacts of alternétive designs, and that the checklist did not
adequately address safety issues. As to “piecémealing,” Salmon Bay argued
that the City's proposal left out a key section in its SEPA evaluation, the section
on Shilshole Avenue between 17" Ave N.W. and N.W. Vernon Place, which
represents approximately 0.3 miles of the 1.5 missing link. The city admitted
that SDOT'’s review did hot consider this proposed section of ythe project.
Salmon Bay argued that the City’s failure to evaluate this section violated
requirements in the Seattle Municipal Code and SEPA that proposals, or closely
related parts of proposals, be evaluated in a single action and in the same
environmental document, i.e. that “piecemealing” review of a proposed project
or projects is not permitted.?

The cqurt affirmed the hearing examiner's decision in all respects except

one. The order provides in part:

2 “Piecemealing,” i.e. limiting review to current segments of a project and postponing
review of later segments is disfavored because “subsequent environmental review
often appears a mere formality, as construction of later segments of the project has
already been compelled by earlier construction segments.” 24 TIMOTHY BUTLER &
MATTHEW KING, WASHINGTON PRACTICE: ENVIRONMENTAL LAW § 17.20, at 207 (2™ ed.
-2007).
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3. SEPA does not require the consideration of alternatives at the
threshold determination stage of SEPA review. This is not a case about
“unresolved conflicts concerning alternative uses of available resources”
under RCW 43.21C.030(2)(e). The City’s right-of-way is not such a
resource and the City has the right to decide its use of the right-of-way.

' The Hearing Examiner’s decision to grant the City’s motion to dismiss
the issue of alternatives . . . [is] UPHELD.

4. Safety is not a separate element of the environment required to
be studied under SEPA. The Hearing Examiner’s decision to limit the
safety issue to consideration of traffic mitigation and impacts to publlc
services was proper and is UPHELD,

9 The Record is not clear as to why the “permanent route” of the
Burke-Gilman trail along Shilshole Ave., between 17" Ave. and Vernon
Pl. was not considered. That future phase is not independent and failure
to consider that gap was improper piecemealing, resulting in a failure to
comply with SEPA. The Hearing Examiner abused her discretion in
failing to consider the piecemealing issue [and] by not allowing
[Petitioners] to amend to add piecemealing and thereby not allowing
them to develop the record on the issue.

The order further provides:

10. This matter is REMANDED to the . . . (SDOT) for compliance
‘with [SEPA], specifically for environmental review of the “permanent
route” of the Burke- Gllman Trail along Shilshole Ave., between 17" Ave.
and Vernon P,

11. This court retains jurisdiction over this matter, including
judicial review of any further administrative appeals of actions taken in
response to this Order, and for entry of a final order upon compliance
with this court’s Order of Remand. The oral decision of the court is
incorporated herein.®

- Salmon Bay seeks review of the superior court order. Salmon Bay

argues that the order is appealable as of right under RAP 2.2(a)(1), a final

2 It appears from the court’s oral decision that it “retained jurisdiction” in an effort to
avoid unnecessary delay. The court stated, “| recognize this case has gone on for a
long time and has cost all parties dearly. | will say this, that at whatever point this case
reaches this Court again, we will make it a scheduling priority, and we will expedite any
future decisions.” VRP 4/16/10 at 13.
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judgment, or 2.2(a)(3), a written decision affecting a substantial right that in
effect determines the action and prevents a final judgment or discontinues the
action.

| disagree. It is apparent from the face of the order that it is not a final
judgment, as it leaves one of the key issues subject to further procéedimgs by
the SDOT, and possibly the hearing examiner and the superior court. See 24
WASHINGTON PRACTICE: ENVIRONMENTAL LAW § 17.20, at 207 (2™ ed. 2007) (a DNS is
not final if the responsible oﬁiéial withdraws the DNS or the DNS is reversed on
administrative or judicial review; a DNS must be withdrawn if there are
substantial changes to the proposal, or there is sighificant new information
about a proposal which indicates likely significant adverse environmental
impacts). Sarlmon Bay is concerned that because the review on remand will not
include a consideration of alternatives and will not include an adequate
consideration of safety, the process will be a waste of time. It is true that in the
current posture, the SDOT’s review on remand will be more limited in scope
than Salmon Bay argues is required. But this fact does not make the order of
remand a final judgment. As the City argues, the remand could result in a
revised DNS, a mitigated DNS, or a Determination 6f,Significance (DS). And if
the result is a DS, an Environmental Impact Statement (EIS) would be required,
and the City acknowledges that it in preparing the EIS, it would be required to -

consider alternatives and safety. The order on remand is not a final judgment,
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and for the same reasons, the order of remand is not appealable under RAP
2.2(a)(3), aé it'does not “in effect determine the action.”

Salmon Bay argues that if it is not allowed to appeal now, it will be barred
frdm relitigating its positions regarding the requireménts for SDOT to con'sider
alternatives énd safety and it will never be allowed an appeal. But it appears
that Salmon Bay’s argument confounds its ability to relitigate issues and to
appeal decisions on those issues. It is true that depending on what the SDOT
determines on remand, Salmon Bay may be precluded from relitigating ifs-
positions régarding alternatives and safety. But as the City asserts, Salmon
Bay will nof be precluded from appealing any ahd all issues once a final
judgment is entered. At oral argument, Salmon Bay acknowledged as much.

Salmon Bay has a practical concern, that the City will go ahead and
begin building the trail and thereby render any appeal moot. But the City
denied this in its response and stated unequivocally at oral argument: “SDOT
intends to Ief the full appellate process play out before the trail is built.” Salmon
Bay does hot guestion counsel's honesty or sincerity, but points out that
completing the miséing link is a hotly contested political decision and that
Vdespite counsel’s assurance, other City officials may decide to go’forward
before-an-appeal can-be completed. If this were to occur, Salmon Bay has
options, including seeking a stay in the trial court and/or this court.

Alternatively, Salmon Bay seeks discretionary review under RAP

2.3(b)(1), obvious error that renders further proceedings useless. Salmon Bay
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argues the superior court committed obvious error in upholding the hearing
examinér’s decision that SEPA does not require consideration of alternatives at
the threshold stage and in upholding the hearing examiner’s decision to the
extent it limited consideration of safety issues to traffic mitigation and public
services. The City argues there was no error in either rega>rd.4 For the reasons
stated above r‘egardin‘g appealability, it is apbarent that further proceedings are
not useless. Accordingly, Salmon Bay has not demonstrated that interlocutoyry
review is wafranted. |

Now, therefore, if is

ORDERED that the challenged order on remand is not appealable as of
right under RAP 2.2(a); and it is

ORDERED that discretionary review is denied; and it is

ORDERED that review is dismissed.

Done this day of September, 2010.

Court Commissioner

, 4 Salmon Bay relies primarily on sections of the SMC, RCW and WAC, while
the City relies primarily on case law. Salmon Bay appears to take issue with the cases,
arguing that the cases neither reference nor discuss the code provisions on which
Salmon Bay relies.
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Y\ Seattle
|I|\ Department of
Transportation

NOTICE OF ACTION
SEATTLE DEPARTMENT OF TRANSPORTATION
BURKE-GILMAN TRAIL MISSING LINK

Notice is given under SEPA; RCW 43.21C.080, that the Seattle Department of Transportation
(SDOT) took the action described in (2) below on July 19, 2018.

1. Any action to set aside, enjoin, review, or otherwise challenge such action on the grounds of
noncompliance with the provisions of chapter 43.21C RCW (State Environmental Policy Act)
shall be commenced on or before August 16, 2018.

2. Description of agency action: Proceed with design and construction of the Burke-Gilman
Missing Link Project, as described in (3) and (4) below.

3. Description of proposal: The Project will compete the Burke-Gilman Trail through the Ballard
neighborhood with a marked, dedicated multi-use trail between 11th Ave NW and the Hiram M.
Chittenden (Ballard) Locks following the route described in (4) below. The Project includes
corridor-wide improvements such as landscaping, stormwater drainage facilities, new and
upgraded traffic signals and signage, roadway paving, and new sidewalks and pedestrian
crossings.

4. Location of proposal: The Project is located in the Ballard neighborhood of Seattle, Washington.
Beginning at the Ballard Locks, the trail will generally travel along the south side of NW 54 St,
NW Market St, Shilshole Ave NW, and NW 45th St.

5. Type of environmental review under SEPA: A Final Environmental Impact Statement for the
Project was published by SDOT on May 25, 2017.

6. Documents may be examined during regular business hours at: Seattle Department of
Construction and Inspections Public Resource Center, 700 Fifth Avenue, Suite 2000, Seattle or
online at www.seattle.gov/transportation/projects-and-programs/programs/bike-
program/burke-gilman-trail-missing-link-project.

7. Name of agency, proponent, or applicant giving notice: Seattle Department of Transportation

8. This notice is filed by: Goran Sparrman, Interim Director and SEPA Responsible Official,
SDOT

#
M z/d L//,/Z//zfa/ 200
Goran Sffarrm

an, Intlﬁ/i?n‘D'Tré'ctor Date

700 Fifth Avenue, Suite 3800 | PO Box 34996 | Seattle, WA 98124-4996 | 206-684-ROAD (7623) | seattle.gov/transportation
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SURFACE TRANSPORTATION BOARD
DECISION
STB Docket No. AB-544X!

SEA LION RAILROAD--ABANDONMENT EXEMPTION--
IN KING COUNTY, WA

STB Finance Docket No. 33594

BALLARD TERMINAL RAILROAD COMPANY, L.L.C.--
MODIFIED RAIL CERTIFICATE

STB Finance Docket No. 33486

ADVENTURE TRAIL D/B/A SEA LION RAILROAD--
ACQUISITION AND OPERATION EXEMPTION--
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

Decided: August 11, 1998

In STB Docket No. AB-544X, by petition filed April 23, 1998, and supplemented on
June 1, 1998, Adventure Trail, Inc., doing business as Sea Lion Railroad (Sea Lion), seeks an
exemption under 49 U.S.C. 10502 from the prior approval requirements of 49 U.S.C. 10903 to
abandon a line of railroad (hereafter, the Ballard Line) between milepost 0.09 and the end of the line
at milepost 2.70, a distance of almost 3 miles in the Ballard District of Seattle, King County, WA.
In addition, Sea Lion seeks to be exempted from the offer of financial assistance (OFA) provisions of
49 U.S.C. 10904 and the public use provisions of 49 U.S.C. 10905. A request by the City of Seattle
for issuance of a notice of interim trail use (NITU) was filed with the petition. Pursuant to 49
U.S.C. 10502(b), the Board served and published notice of the petition in the Federal Register (63
FR 26676) on May 13, 1998.

Comments were filed by the National Association of Reversionary Property Owners
(NARPO or the Association), Ballard Terminal Railroad Company, L.L.C. (BTRC), and BTRC’s
Operations Manager Byron Cole. Letters of support were filed by five shippers. Sea Lion replied to

! These proceedings are consolidated in this decision.
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the comments of NARPO.> We will grant the abandonment exemption, subject to standard
employee protective conditions. We will deny the request for exemption from section 10904, and
we will defer action on the request for issuance of a NITU. The request for an exemption from
section 10905 will be denied as moot.

In STB Finance Docket No. 33594, on May 4, 1998, BTRC filed a notice for a modified
certificate of public convenience and necessity under 49 CFR 1150, Subpart C, to operate the
above-described line. BTRC says that it has been the operator of the line since the line was acquired
by Sea Lion. BTRC and the City of Seattle state that they anticipate that, once abandonment is
authorized, Sea Lion will transfer to Seattle the real estate underlying the right-of-way, Sea Lion
will transfer to BTRC all track and rail assets, and BTRC will operate the line under a contract with
Seattle. As discussed below, we will defer action on the notice because the request for a modified
certificate is premature.

In STB Finance Docket No. 33486, on October 8, 1997, Sea Lion filed a verified notice of
exemption under 49 CFR 1150.31 to acquire and operate the above-described line. Notice was
published and served October 30, 1997. No comments were filed in response to the notice. The

exemption became effective October 5, 1997. Sea Lion consummated the acquisition on December
19, 1997.

On May 20, 1998, the United Transportation Union (UTU) filed a petition to revoke the
exemption in STB Finance Docket No. 33486. Sea Lion and BNSF individually replied to the
petition on June 5, 1998. We will deny the petition to revoke.

BACKGROUND

These proceedings have arisen as a result of private negotiations between BNSF, Ballard
Line shippers, the City of Seattle, and Sea Lion, which is a Washington State nonprofit corporation.
As we understand it, BNSF wants to shed an unprofitable, low-traffic branch line and, at the same
tine, to retain the long-haul traffic the line generates. Shippers on the line want to preserve their rail
service. Seattle wants to acquire the rail corridor in order to develop the final portions of its Burke-
Gilman Trail.

2 NARPO has submitted a letter reply to a letter from The Burlington Northern and Santa
Fe Railway Company (BNSF) that responds to certain allegations made in NARPO’s comments.
Sea Lion has moved to strike NARPQO’s letter as an impermissible reply to a reply, NARPO has
replied to the motion, and Sea Lion has moved to strike portions of NARPO’s reply. We will not
consider the letters or the motions. We admonish the parties to confine their arguments to
permissible pleadings and to refrain from attempting to supplement their cases by means of letters to
the Secretary.

S
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To accomplish this, the interested parties entered into negotiations, which resulted in a plan
under which Sea Lion would become the “interim custodian” of the involved BNSF rail and real
estate assets. Sea Lion would acquire the Ballard Line, secure an operator for the line, coordinate a
transfer of assets, and assist in developing a rail-with-trail project. Pursuant to this plan, two
shippers formed BTRC to become the new operator of the Ballard Line. Sea Lion entered into a
contract with BTRC which contemplates that the latter would provide service on the line. After
BNSF sold its Ballard Line assets to Sea Lion in December 1997 (pursuant to the acquisition
exemption), Sea Lion evidently supplied BTRC start-up funds and facilitated a $350,000 no-interest
loan from the Washington State Department of Transportation (WSDOT). BTRC engaged a
contractor to rehabilitate the line in early 1998 and thereafter began providing service.

Sea Lion now seeks an exemption to abandon the Ballard Line. If an abandonment is
permitted, Sea Lion proposes to transfer ownership of the Ballard Line real estate to Seattle, sell the
track and related rail assets to BTRC for a nominal amount, and assign its operating agreement with
BTRC to Seattle. Seattle has entered into an agreement granting BTRC the right to own and
operate a rail line on city property rent-free. Thus, under the parties’ plan, BTRC will continue to
provide freight rail service over a portion of the corridor while, at the same time, Seattle builds and
maintains a parallel trail on a portion of the corridor.

POSITIONS OF THE PARTIES

The acquisition exemption. The UTU seeks revocation of the exemption under which Sea
Lion acquired the Ballard Line from BNSF. The union argues that Sea Lion never had any plan,
ability, or intention to operate the line and that its notice is therefore false and misleading. The
union claims Sea Lion’s acquisition of the line from BNSF was a bogus transaction designed to
evade the imposition of labor protective conditions which would have benefitted BNSF employees
had BNSF, rather than Sea Lion, filed for Board authorization or exemption for the abandonment of
the line. Had BNSF abandoned the line itself, UTU asserts, that railroad’s employees would have
been protected by the imposition of these conditions. In support of its arguments, UTU cites the
decision in The Land Conservancy of Seattle and King County--Acquisition and Operation
Exemption--The Burlington Northern and Santa Fe Railway Company, STB Finance Docket No.
33389 (STB served Sept. 26, 1997) (Land Conservancy). There, the Board revoked an acquisition
exemption based on a finding that it was a misuse of our processes for an entity to acquire an active
rail line without having any intent to operate it.

In reply, Sea Lion asserts that its notice of exemption did not contain any “false and
misleading information,” as alleged by UTU. Sea Lion avers that there was and is an intent to
operate the line through BTRC. Sea Lion points out that the notice of exemption stated that Sea
Lion had entered into a contract with BTRC for operational services. Sea Lion emphasizes that,
pursuant to agreements between the parties, BTRC has rehabilitated and begun operating the line,
subject to Sea Lion’s control of dispatching. Sea Lion also states that this transaction was not
designed to avoid labor protection.
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BNSF similarly argues that the assailed transaction was structured with its main purpose
being to continue rail service. The carrier states that no jobs were lost and no work was reassigned
as a result of either the carrier’s cessation of service on the line or its subsequent transfer of the line.
BNSF argues that the completion of significant rehabilitation and, most importantly, the conduct of
actual rail operations belie UTU’s assertions that Sea Lion never intended to continue service on the
Ballard Line.

The abandonment exemption. Sea Lion indicates that, at the time it acquired the Ballard
Line, it had been embargoed by BNSF. The only shippers to patronize the line in recent years were
Western Pioneer, Inc. (inbound and outbound frozen fish products), Olsen Furniture, Inc. (inbound
shipments of furniture), Salmon Bay Sand & Gravel Company (inbound shipments of sand), and
Covich-Williams Co., Inc. (inbound shipments of fuel). The last shipments that moved on the line
for these shippers were 155 shipments in 1996 and 47 shipments in 1997. Sea Lion asserts that the
number of expected shipments available for handling on completion of rehabilitation, approximately
150 a year, would not generate sufficient revenue to cover operation and maintenance costs and to
service debt. To the contrary, petitioner asserts, expected rail revenue of less than $60,000 per year
is barely sufficient to cover expected operating costs. Sea Lion believes, however, that, by virtue of
agreements with Seattle, BTRC would be able to operate the line successfully. Sea Lion notes that
Seattle will not charge BTRC for the capital cost of the line. Sea Lion adds that BTRC expects to
stimulate business through shipper participation in the operation of that railroad.

Sea Lion seeks an exemption from the OFA provisions of section 10904. Sea Lion views the
OFA provisions as “superfluous” in this case, as Sea Lion intends that BTRC will operate the line
after abandonment. In petitioner’s view, the purposes of the OFA provisions would be served
without the application of those provisions because service for current or future shippers would be
preserved.

Sea Lion also seeks exemption from the public use provisions of section 10905. Sea Lion
views the provisions as redundant here because petitioner has entered into a memorandum of
understanding with Seattle providing for the transfer of the line to that city for interim trail use, rail
banking, and other public purposes.

As noted, Seattle has submitted a request for issuance of a NITU and has filed an
appropriate “statement of willingness” under 49 CFR 1152.29. Sea Lion states that it consents to
our issuance of the NITU.

NARPO questions the motives behind Sea Lion’s overall plan. NARPO challenges the plan
as a scheme designed, in part, to evade labor laws, gain tax deductions, and take land that otherwise
would revert to adjacent landowners. NARPO opposes the request for exemption from the OFA
procedures. It notes that there are short line operators other than BTRC in the Seattle area and
around the country that would like the opportunity to serve the existing shippers and possibly attract
new shippers. NARPO suggests the possibility that an operator more qualified than BTRC might
make an offer.
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Sea Lion replies that the shippers’ interests are well protected without an OFA. In
petitioner’s opinion, all that an OFA would accomplish would be to drive up regulatory costs and
“panic” both the shippers and BTRC, an entity in which the shippers have invested. BTRC asserts
that, as part of the overall plan it negotiated with the interested parties, it gave up its right to file an
OFA, and, thus, it would not be able to file one in the event the Board denies the exemption request.
The four above-named shippers that previously used the line also have filed letters supporting an
exemption from the statutory OFA requirements.

DISCUSSION AND CONCLUSIONS

The acquisition exemption. Under 49 U.S.C. 10502(d), we may revoke an exemption if we
find that regulation is necessary to carry out the rail transportation policy (RTP) of
49 U.S.C. 10101. In addition, if a notice of exemption contains false or misleading information, it is
void ab initio. 49 CFR 1150.32(c). Labor interests may raise, in a petition for revocation, issues
concerning the appropriate level of labor protection. See 49 U.S.C. 10502(g) and Simmons v. ICC,
900 F.2d 1023 (7th Cir. 1990). To the extent that a party wishes to challenge the bona fides of a
transaction, we retain the right to review the transaction to protect the integrity of our processes.
Minnesota Comm. Ry. Inc.--Trackage Exempt.--BN R.R. Co., 8§ .C.C.2d 31 (1991) (Minnesota).
The party seeking to revoke an exemption, however, must meet its burden of proof by articulating
reasonable, specific concerns to satisfy the revocation criteria. Wisconsin Central [td.--Exemption
Acquisition and Operation--Certain Lines of Soo Line Railroad Company, Finance Docket No.
31102 (ICC served July 28, 1988), and Minnesota, supra, 8 [.C.C.2d at 35. Accord, Norfolk
Southern Railway Company--Trackage Rights Exemption--Norfolk and Western Railway
Company, Finance Docket No. 32661 (STB served Feb. 21, 1996).

The record fails to show either that the notice contained false or misleading information or
that the exemption should be revoked. Accordingly, UTU's petition will be denied. While we
remain committed to preserving the integrity of our processes, we do believe that the situation here
substantially differs from the situation in Land Conservancy, where an entity acquired an active rail
line and almost immediately sought to abandon it for conversion to nonrail use. Here, the record
shows that it was always Sea Lion’s intent to facilitate continued rail service. Service has resumed
under Sea Lion’s ownership, and Sea Lion says that it expects that another carrier will continue
service after petitioner abandons the line. Moreover, as noted, no jobs were lost, and no work was
reassigned as a result of BNSF’s transfer of the line to Sea Lion. There was no demonstrated
intention to avoid labor protection, and the record does not show that labor interests have actually
been harmed.

The abandonment exemption. Under 49 U.S.C. 10903, a rail line may not be abandoned
without prior Board approval. Under 49 U.S.C. 10502, however, we must exempt a transaction or
service from regulation under 49 U.S.C. 10903 when we find that: (1) continued regulation is not
necessary to carry out the rail transportation policy of 49 U.S.C. 10101; and (2) either (a) the
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transaction or service is of limited scope, or (b) regulation is not necessary to protect shippers from
the abuse of market power.

We will grant the request for an abandonment exemption here. Detailed scrutiny under 49
U.S.C. 10903 is not necessary to carry out the rail transportation policy. By minimizing the
administrative expense of the abandonment process, an exemption will reduce barriers to exit [49
U.S.C. 10101(7)]. An exemption will also foster sound economic conditions and encourage
efficient management by relieving Sea Lion of the costs of owning and managing the line and
allowing it to apply its assets more productively elsewhere [49 U.S.C. 10101(5), and (9)]. Other
aspects of the rail transportation policy will not be affected adversely.

Regulation is not necessary to protect shippers from the abuse of market power. No shipper
has opposed the petition for exemption. Nevertheless, to ensure that the shippers are informed of our
action, we will require that Sea Lion serve a copy of this decision on them within 5 days of the
service date of this decision and certify to us that it has done so. Given our market power finding,
we need not determine whether the proposed transaction is limited in scope.

Under 49 U.S.C. 10502(g), we may not use our exemption authority to relieve a carrier of
its statutory obligation to protect the interests of its employees. Accordingly, as a condition to
granting this exemption, we will impose the employee protective conditions in Oregon Short Line R.
Co.--Abandonment--Goshen, 360 1.C.C. 91 (1979).

As required by our environmental regulations, Sea Lion submitted an environmental report
with its petition and notified the appropriate Federal, state, and local agencies of the opportunity to
submit information concerning the energy and environmental impacts of the proposed action. See
49 CFR 1105.11. Our Section of Environmental Analysis (SEA) examined the environmental
report, verified its data, and analyzed the probable effects of the proposed action on the quality of the
human environment. SEA served an environmental assessment (EA) on June 26, 1998, explaining,
and requesting public comment on, its initial recommendation that the environmental impacts of the
proposed abandonment would not be significant and that no environmental or historic conditions are
warranted.

No comments to the EA were filed by the July 27, 1998 due date. Accordingly, we will
adopt the recommendations in the EA and find that the proposed abandonment will not significantly
affect either the quality of the human environment or the conservation of energy resources.

SEA states that, following the line’s abandonment, the right-of-way may be suitable for other
public use under 49 U.S.C. 10905. Requests for a public use condition were due June 2, 1998. No
one has sought a public use condition, and none will be imposed.

Other requests. Exemption from the OFA provisions of section 10904 are only rarely
granted (i.e., there must be a compelling need to use the property for a valid public purpose and no
overriding public need for continued rail service). See, e.g., Norfolk and Western Railway

-6-
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Company--Abandonment Exemption--In Cincinnati, Hamilton County, OH, STB Docket No. AB-
290 (Sub-No. 184X) (STB served May 13, 1998), and cases cited there at p. 11. There is no basis

for us to grant an exemption from the OFA provisions here. Given that there are shippers on the line
that obviously wish to receive continued rail service, we cannot find that there is no need for
continued rail service. While the right-of-way is proposed to be used for a public purpose--
continued rail service with interim trail use--Congress in section 10904 has established a procedure
to address the need for continued rail service when a carrier is authorized to abandon a line. It
would be inappropriate for us to subordinate that process to a private agreement simply because
interested parties find it preferable to use such a mechanism. Under section 10904, “any”
financially responsible person has the right to offer financial assistance to avoid abandonment or
discontinuance. Moreover, the statute specifically contemplates that multiple offers to subsidize or
purchase a rail line may be made. In these circumstances, Sea Lion’s request for an exemption from
the OFA provisions will be denied. While the record does not warrant an exemption from the OFA
provisions, we are mindful of the valid public purpose for which that exemption is being sought, and
we will carefully review both the form and the substance of any OFA filed for the subject line. See
The Burlington Northern and Santa Fe Railway Company--Abandonment Exemption--in King
County, WA (In the Matter of an Offer of Financial Assistance), STB Docket No. AB-6 (Sub-No.
380X) (STB served Aug. 5, 1998).

As noted above, the due date for requests for a public use condition has passed. No requests
have been filed, and no such condition will be imposed. Accordingly, we will deny the requested
exemption from the provisions of section 10905 as moot.

Finally, given our decision on the request for an exemption from the OF A provisions, action
on Seattle’s request for issuance of a NITU would be premature. We will defer action on the request
pending final action on any OFA that might be filed.

The modified certificate. As specified in section 1150.21 of our regulations, the terms of the
rules governing modified certificates apply to operations over rail lines that have been fully
abandoned or approved for abandonment and acquired by a state or political subdivision of a state
through purchase or lease. In this case, the notice for a modified certificate has been filed
prematurely. Neither of the preconditions has been met, as the abandonment exemption request is
not administratively final, and, obviously, Seattle has not yet acquired the subject line. Accordingly,
we will defer action on the notice pending final disposition of the abandonment exemption
proceeding and receipt of notice from Seattle regarding its acquisition of the line.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. In STB Finance Docket No. 33486, the petition for revocation is denied.
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2. In STB Docket No. AB-544X:

a. Under 49 U.S.C. 10502, we exempt from the prior approval requirements of 49 U.S.C.
10903 the abandonment of the above-described line, subject to the employee protective conditions in

Oregon Short Line R. Co.--Abandonment--Goshen, 360 I.C.C. 91 (1979).

b. Petitioner must serve a copy of this decision on all shippers on the line within 5 days after
the service date of this decision and certify to the Board that it has done so.

c. Petitioner’s requests for exemption from the offer of financial assistance (OFA) provisions
of 49 U.S.C. 10904 is denied. Its request for an exemption from the public use provisions of 49
U.S.C. 10905 is denied as moot.

d. Action on Seattle’s request for issuance of a notice of interim trail use (NITU) under 16
U.S.C. 1247(d) and 49 CFR 1152.29 is deferred pending final action on any OFA that might be
filed under the provisions outlined below.

e. An OFA under 49 CFR 1152.27(c)(1) to allow rail service to continue must be received
by the railroad and the Board by August 21, 1998, subject to time extensions authorized under 49
CFR 1152.27(c)(1)(1)(C). The offeror must comply with 49 U.S.C. 10904 and
49 CFR 1152.27(c)(1). Each OFA must be accompanied by a $1,000 filing fee. See 49 CFR
1002.2(£)(25).

f. OFAs and related correspondence to the Board must refer to this proceeding. The
following notation must be typed in bold face on the lower left-hand corner of the envelope: “Office
of Proceedings, AB-OFA.”

g. Provided no OFA has been received, this exemption will be effective on September 10,
1998. Petitions to stay must be filed by August 26, 1998. Petitions to reopen must be filed by
September 8, 1998.

h. Pursuant to the provisions of 49 CFR 1152.29(e)(2), petitioner shall file a notice of
consummation with the Board to signify that it has exercised the authority granted and fully
abandoned the line. If consummation has not been effected by petitioner’s filing of a notice of
consummation by August 11, 1999, and there are no legal or regulatory barriers to consummation,
the authority to abandon will automatically expire. If a legal or regulatory barrier to consummation
exists at the end of the 1-year period, the notice of consummation must be filed no later than 60
days after the satisfaction, expiration, or removal of the legal or regulatory barrier.
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3. In STB Finance Docket No. 33594, action on the notice for a modified certificate of
public convenience and necessity is deferred pending final disposition of the abandonment
exemption proceeding in STB Docket No. AB-544X and notice from Seattle that it has acquired the
line.

4. In all three proceedings:

a. These proceedings are consolidated in this decision.

b. Except as noted in paragraph 2(g), above, this decision will take effect on its service date.

By the Board, Chairman Morgan and Vice Chairman Owen.

Vernon A. Williams
Secretary
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A RESOLUTION to state the guiding principles for extending the Burke Gilman
Trail; to reiterate the City’s commitment to ‘Railbank’ the Ballard rail corridor; 1o
state a preferred alternative for extending the trail, and to provi*» direction v the
Engineering Department, the Office of Economic Development az  the
Neighborhood Planning Office on how to proceed.

WHEREAS, Seattle has long anticipated and planned for extending a bikeway into Ballard;
and

WHEREAS, a lengthy public pricess hias been completed that provided an opportunity for
all interests to provide fipt-: and be heard; and

WHEREAS, it is in the public interest to finalize the bikeway route, and proceed to the
design and construction phases in a timely fashion; Now, Therefore;

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SEATTLE, THE
MAYOR CONCURRING:

Section 1. The Seattle City Council endorses the following Guiding Principles in
resolving issues related to the extension of the Burke Gilman trail west of 8th Avenue

Northwest

Railbank rail corridors if and when they are no longer needed for rail
purposes by Burlington Northern/Santa Fe.

Create safe facilities that are conducive 1o non-motorized, alternative
transportation that minimizes negative impacts on adjacent
businesses.

Preserve the vitality of businesses located within the Ballard
industrial corridor.

Encourage and promote continued rail service by private sector.

Maiutain safe and efficient access to busincsses for customers and the
transport of freight.

Section 2. The Seattle City Council reiterates its support for ‘railbanking” the
‘Ballard Line’ from 6th Avenue Northwest to where it joins the main line at approximately
Northwest 67th Avenue, if Burlington Northern/Santa Fe Railroad abandons the corridor.

Section 3. As the preferred alternative, the Seattle City Council supports the
immediate extension of the Burke-Gilman Trail as a separated, multi-use trait from where
it curreutly ends at 8th Avenue Northwest northward and westward along the south side of
the railroad tracks to 11th Avenue Northwest, and the development of a separated, multi-

use trail within the rail corridor from the Government Locks to Northwest 67th Street
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Section 4. The Seattle City Council supports the expenditure of the entire amount
of the Intermodal Surface Transportation Efficiency Act (ISTEA) grant funding (consistent
with the requirements of the granting agency) for this project only on ithe segments within
the rail corridor.

Section 5. The Seattle City Council supports, as part of the preferred alternative,
the construction of a separated, multi-use path along the east side of 111h Avenue
Northwest from 45th Avenue Northwest to Northwest Leary Way, and the instatlation of
bike lanes on each side of Northwest Leary Way from | 1th Avenue Northwest to
Northwest Market Street. No physical changes are planned for Northwest Market Street.
The Engineering Department and the Office of Economic Development will work together
in presenting this part of the preferred alternative to adjacent businesses and will report to
Council within eight weeks on how to best implement this part of the preferred alternative.
The report will include input from the Office of Management and Planning, the Office of
Neighborhood Planning and the Department of Neighborhoods.

Section 6. The Seattle City Council directs the Engineering Department to develop
an ordinance that provides Council authority for the Engineering Department to negotiate
with Burlington Nortiiern/Sante Fe to secure the corridor.

Adopted bv the ©_ity Council the ’ 9" day of NW . 1996, and

signed by me in open session in authentication of its adoption this _¢ g" day of

N 10,

Ppesidgn T
i :j

Filed by me this I? day of ij , 1996.

Cler

THE MAYOR CONCURRING:

oﬁnan B. Rice, Mayor

(Seal)
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rResoLuTion 224 Y 74‘ e
A RESOLUTION to state the guiding principles for extending the Burke Gi rﬁ/nn
Trait; to reiterate the City’s commitment to ‘Railbank’ the Bailard/rail corridor; to
state a preferred alternative for extending the trail, MM
wexdems and to provide direction to the Engineering Departm 61. the Office of
Economic Development and the Neighborhood Planning O (?

WHEREAS, Seattle has long anticipated and planned for extenging a bikeway into Ballard;

and /

WHEREAS, a lengthy public process has been completed/mal provided an opportunity for
all interests to provide input and be heard: and

WHEREAS, it is in the public interest to finalize the.bikeway route, and proceed to the
design and construction phases in a timely/tashion; Now, Therefore;

BE IT RESOLVED BY 1HE CiTY COUNCIL/OF THE CITY OF SEATTLE, THE
MAYOR CONCURRING:

Section 1. The Seattle City Councif eridorses the following Guiding Principles in
resolving issues rel::xd to the extension/of the Burke Gilman trail west of 8th Avenue

Northwest:

Railbank rail cogtidors if and when they are no longer needed for rail
purpeses by Byrlington Northern/Santa Fe.

Create safe facilities that are conducive to non-motorized, alternative
jon that minimizes negative impacts on adjacent

Preservy the vitality of businesses located within the Ballard
industifal corridor.

Enc {uage and promote continued rail service by private sector.

M¢dintain safe and efficient access to businesses for customers and the
transport of freight.

Section 2. The Seattle City Council reiterates its support for ‘railbanking’ the
‘Ballard Line’ from 6th Avenue Northwest to where it joins the main line at approximately
Northwest 67th Avenue, if Burlington Northern/Santa Fe Railroad abandons the corridor.
ion 3. As the preferred alternative, the Seattle City Council supports the
immediatg¢ extension of the Burke-Gilman Trail as a separated, multi-use trail from where
it currently ends at 8th Avenue Northwest northward and westward along the south side of
the rail_}r’load tracks to | Ith Avenue Northwest, and the development of a separated, multi-
use trélil within the rail corridor from the Government Locks to Northwest 67th Street.

/

.

ce on how to proceed.

ol
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Section 4. The Seattle City Council supports the expenditure of the entire amount

of the Intermodal Surface Transportation Efficiency Act (ISTEA) grant funding (consistent

S
s

with the requirements of the granting agency) for this project only on the segmeris within

the rail corridor. //

Section 5. The Seattle City Council supports, as part of the pyéferred alternative,
the construction of a separated, multi-use path along the east sid96f 11th Avenue

Northwest from 45th Avenue Northwest to Northwest Leary '(ay, and the installation of

bike lanes on each side of Northwest Learv Way {rom 11t Avenue Northwest to
Northwest Market Street. No physical changes are pJdnned for Northwest Market Street.

The Engineering Department and the Office of Egbnomic Development will work together

in presenting this part of the preferred alternative to adjacent businesses and will report to

Council within eight weeks on how to bestfinplement this part of the preferred altevnative.
The report will include input from the Qffice of Management and Planning, the Office of
Neighborhood Planning and the Depdrtment of Neighborhoods.

Section 6. The Seattle City Council directs the Engineering Department to develop

an ordinance that provides (711(:“ authority for the Engineering Department to negotiate

with Burlington Northern/S,

Aty Council the 4 & day ofﬂ[ﬁl&mﬂmm 1996, and

ssion in authentication of its adoption this _#d= day of

nte Fe to secure the corridor.

Adopted by the

signed by me in open

MNedsmbas 199

PrestGént
Filed ?_' me this day of , 1996.
/
/
// Cierk

THE MAYOR CONCURRING:

Norman B. Rice, Mayor

; (Seal)

-
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STATE OF WASHINGTON - KING COUNTY

74561 —ss.

City of Seattle,City C. 2rk No.

RES BY TITLE

Affidavit of Publication

““.f.:"'s:‘;'f'ku"_'(‘:’]};'%f’ﬁ.ﬁﬁ"'c.':,. The undersigned, on oath states that he is an

authorized representative of The Daily Journal of Commerce, a
daily newspaper, which newspaper is a legal newspaper of general
circutation and it is now and has been for more than six months
prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle,
King County, Washington, and it is now and during all of said time
eere was printed in an office maintained at the aforesaid place of
e ,!"J;ug‘:r‘i the Engincering publication of this newspaper. The Daily Journal of Commerce
.' 2d- the Ne!xhbo hooid P was on the 12th day of June, 1941, approved as a lega! newspaper
S by the Superior Court of King County.

the City of -
s et A e e ey
capital - tﬂnlnbuﬂon! 0- the.. reduve!op—

(o 00 Pk A delop ~ The notice in the exact form annexed, was published in regular

4 ity 5"“"‘“‘ “’" s issues of The Daily Journal of Commerce, which was regularly
distributed to it subscribers during the below stated period. The
annexed notice, a

CTRT:29474, 79, 82

“Dald of améial pub]luunn fit'the D
Jnumul f. Comt Sy |Ie, Nn\nmhcr
21,199 12774561)

was published on

11/27/96

The amount of the fee charged for the foregoing publication is

the sum of $ , which amoust has been paid in full.
: & < @7&//

Notary Public for the State of Washington,
residing in Seattle

Affidavit of Publication
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Copy

Operatind Agreement .

14 September 1597

This is an operating agreement between Adventure Trail (a
Washington State IRC 501(c) (3) non-profit corporation ("Owner") and
Ballard Terminal Railroad Company,; LLC ("Operator") for operation
of a line of railrocad, owned by Adventure Trail, described as
follows:

All that portion of the Ballard Branch acquired by Adventure
‘Trail from.Burlington Northern and Santa Fe Railroad Company
("BNSF") being more particularly describéd as BNSF MP .09
(that being approximately 1000 feet south of the clearpoint to
the mainline). to end of line at BNSF MP 2.7 (that being
approximately the south edge of Northwest 40th Street) in
Ballard, all in Seattle in King County, Washington, including
the ”Olymplc Stain" Spur, but excludlng the "Bardahl" Spur.
The aforementioned line of railroad is hereinafter referred to as
"the .line" or "the premises." The purpose of this Agreement is to
preserve the line intact for rail use, trail use, and other
compatible public purposes, provided, however, that Owner shall not
be obligated to subsidize, directly or indirectly, rail use on the
line other than as specifically provided herein. Adventure Trail
shall do business as "Sea Lion Railroad Project" for purposes of
this transaction and attendant regulatory proceedings, and shall be

‘referred to as SLR herein.

1. Use. (a) As of the effective date of this agreement, it
is the intent of the parties that while SIR is Owner, SLR shall
have all common carrier obligations relating to the premises.
Operator shall bear all responsibility to provide all freight rail
services during the pericd of SLR ownership on an as needed basis

pursuant to this contract. SLR agrees to furnish Operator (a) ten

thousand dollars ($10,000) to repailr and to rehabilitate the track
and ties, such amount payable upon tendering of receipts by
Operator for actual expenditures for repair and rehabilitation,
along with certification that the work has been completed in a
satisfactory manner, and (b) up to eighteen thousand five hundred
dollars ($ 18,500) to pay for the first year of freight railroad
liability insurance in a form satisfactory to SLR, in an amount no
less than $5,000,000 per incident, $5,000,000 aggregate. Operator
assumes responsibility to pay all costs of repair, rehabilitation
and insurance above these specific amounts, and further agrees to
provide all other railroad services (including but not limited to
maintenance, rehabilitation, operation, interchange, and billing)
reasonable or necessary to ensure safe and prudent operation
without any further compensation from Owner, and to hold Owner
harmless from all 1liability or claims (including claims' for
penalties and attorneys' fees) in the évent Operator fails to
dlscharge any or all of its obligations to provide such services.

(b) The parties acknowledge that SLR intends to seek
authorization to railbank the premises pursuant to 16 U.S.C.
1247(d) and to transfer the underlying real estate to City of

-
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Seattle free of any current common carrier obligation as quickly as
reasonably possible, consistent with the other terms of +this
Operating Agreement, after the date upon which the railbanking
authorization becomes effective. It is the intent of the parties
that Operator obtain a modified certificate of public convenience
and necessity ("modified PCN") (49 C.F.R. 1150.21, et seq.) upon
the City's ownership of the premises, arid for this operating
agreement to be assigned by SLR to the City to serve as the
operating agreement underlying the modified PCN. Once the modified
PCN is issued, it is the intent of the parties that, from that

point forward, Operator shall have the only extant current common

carrier obligations with respect to the premises. It is the intent
of the parties to cooperate in taking prudent and efficient actions
to accomplish these intents. This Operating Agreement is intended
to serve as a contract to provide services as needed during the
period of SLR ownership of the premises, and as an Operating
Agreement upon assignment to the City of Seattle, including for
purposes of a notice for modified PCN.

(c) During the period of SLR ownership, and after SLR

transfers ownership to the City of Seattle, Owner hereby grants to
Operator permission to use any and all of the Owner's rights and
licenses in the 1line and between the line and the point of
interconnection with BNSF as may be necessary for the purpose of
providing rail freight service. The rights granted to Operator
relate solely to the provision of rail service on the line, and
Operator may not use the line for any other purposes without the
prior written authorization of Owner. During the period when SLR
is Owner, SLR shall have the right to control dispatch.

(d). In the event operation of a railrocad on the premises
conflicts with any current trail use on that portion of the
premises east of Eighth Avenue, Operator shall undertake one of the
following three courses of action: (1) cease operation over any
such portion of the premises; (ii) move (at Operator's expense) the
tracks and ties, or reconfigure the tracks and ties, such that
there is no conflict; or (iii) seek a waiver of any regulation
resulting in such a conflict (provided, however, that Owner will
cooperate in seeking such a waiver). When the-City becomes Owner,
Owner at the request of Operator will consider approval of a plan
by Operator permitting Operator to close the trail during brief
intervals when rail equipment is actually moving adjacent to the
trail. Owner will cooperate with Operator in seeking
rehabilitation grant money to move track and ties if necessary,
provided however there is no liability upon Owner.

2. Inspection. Owner or its duly authorized representative,
upon reasonable notice to Operator, shall havé the right to inspect

“any and all rail facilities for the purpose of verifying Operator's

compliance with the terms and conditions of this agreement.
Further, the parties hereto agree that a Federal Railroad

‘Administration (FRA), Washington Department Transportation (DOT),.

or Washington Utilities and Transportation Commission (WUTC) rail
inspector shall perform a total inspection of the trackage prior to

2
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commencement of rail service, said inspection to serve as a base
inspection for all future malntenance and/or rehabilitation efforts
on the trackage. The trackage shall be subject to FRA, DOT, and
WUTC (as used herein, FRA, DOT and WUTC shall include successor
agencies) inspection untll te*mlnatlon of this agreament Operator
agrees to abide by such 1nspectlons and to address any and all
concerns raised in these various rail lnspectlons, consistent with
the remainder of this agreement. Nothing herein shall limit the

City's lawful police powers of inspection under 1ts Charter and ‘any
applicable franchise.

3. Ownershlp of Track and Ties. Upon (i) transfer of all
Owner's real estate interests in the line to the City of Seattle,
(ii) effectiveness of a modified PCN for BTRC, and (iii) payment by
Operator of ten dollars in compensation, Owner shall execute, and
Operator shall accept, a bill of sale transferring by quitclaim to
Operator all Owner's right, title and interest in the track, ties
and other track material in the property. Such transfer shall be
AS IS, WHERE IS, without any warranties, including warranties of
title, merchantability, or suitability for any purpose or use.

‘Operator shall employ such material for purposes of providing

railroad services in Ballard. Upon acquisition of said material
from Owner, Operator shall own and have the right to remove any of
said material; provided, however, that in the event (i) this
agreement is terminated, (ii) Owner enters into an agreement with
a subsequent operator, to provide rail services, and (iii) Owner
notifies Operator that it wishes to re-acquire surf1c1ent track for
through operation, then Operator shall not cause any track or tie
to be removed which shall cause the rail facilities to be less
serviceable than as of the date Owner acquired the rail facilities,
and Operator shall sell said track to Owner or Owner's designee for
the price paid by Operator to Owner for same. In the event Owner
or Owner's designee wish to acquire Additions constructed by
Operator at Operator's expense, Owner or Owner's designee shall
have the right to acquire said Additions at net ligquidation value
(NLV) using the methodology for calculatioch of NLV employed by the
Surface Transportation Board; provided, . however, that if the
acqueisition is for freight or excursion passenger rail purposes and
within five years of the effective date of this Agreement, Owner's

designee shall acquire the property at a price mutually agreed upon
between Owner's designee and Operator.

4. Additions. Owner hereby grants to Operator the right to -
make such Additions to the rail facilities as Operator may require
to permit rail freight or passenger (consistent with paragraph 25)
service, at Operator's scle expense, consistent with the remainder
of this agreement. - The term "Additions" shall mean capital
improvements which are in addition to the rail facilities provided
by Owner. Operator shall own and have the right to remove any of
said Additions which can be removed without causing the rail

facilities to be less serviceable than before said Addition was
made.



S. Conditions on service. (a) During operations under this

2 Agreement pursuant to a modified PCN, Operator shall have no
3 obligation to provide freight rail services unless shippers meet
4 the following term and condition as a condition to receiving
5 service:
6 Shippers or prospective shippers must ship at 1least 30
7 carloadsy/year, averaged over a rolling three year period.
8 (b) During operation, Operator shall be responsible for the
9 normal and regular work reguired to keep the rail facilities in a
10 condition necessary to enable safe operations. Owner shall not be
11 . responsible for track, tie, or roadbed maintenance, repair,
~12 rehabilitation, or operation. No owner subsidy shall be provided
13 for the line, other than as specifically provided herein.
14 , (c) No interest in land, or title to real estate, shall
15 transfer to Operator under this agreement, with the exception of
16 the parcel referenced 1in paragraph 6. in the event Operator
17 exercises the option therein set forth, and with the exception of
18 the lease of the parcel provided in paragraph 9.
19 (d) Operator shall not interrupt any business access except as
20 necessary to provide rail services or to comply with applicable
21 regulations. .
22 : . .

23 6. Locomotive facility. Operator may acquire by purchase the
24 property identified in Exhibit A from SLR, pursuant to the terms
25 . and conditions set forth below. (i) Operator must inform SIR in
P writing that it wishes to proceed within thirty (30) days of thes,

t:;’ effective date of this agreement, (ii) Operator must assume all

-2 8 environmental liability for said parcel and hold SLR harmless from.
29 same, (iii) the parties must agree on a property description, and -
30 on the square footage to be leased or conveyed (said description
31 shall presumptively be that set forth in Exhibit A, provided that
32 either party may request corrections for forty five days after the:
33 . effective date of this Operating Agreement), (iv) - the transfer
34 shall -be nade p*ior to the date of transfer of all other-real
35 ~ estate interests in the corridor to the City, (v) SIR shall have no -
36 obligation to convey the property unless STB authorizes rallbanklng
37 of the premises, and said authorization beccmes effective, - (vi) -
38 - Operator shall bear all costs of closing, including recording. rees,A
39 .excise and property taxes, and so forth, (vii) the transfer shall~
40 be by quitclaim deed by SLR to Operator of all interests it
41 receives from BNSF, subject to whatever restrictions BNSF places
42 upon SLR, without any warranty of ultle, or proprlety for any.
43 particular use, (viii) Operator shall pay in cash to SLR $14.50 per.
44 square foot times the total amount in square feet of property to be
45 conveyed, in cash, at closing, and (ix) should rail service cease
46 on the line, Operator agrees to offer the property to City for
47 acguisition for 120 days at a price to be mutually agreed upon.
48 : '
49 7. Modified PCN. Upcn transfer of the real ‘estate underlying
50 this line to the City of Seattle, Operator shall secure a modified

certificate of publlc convenience and necessity (modified PCN)
Dursuant to 49 C.F.R. § 1150.21, et seqg., or equivalent order for

(B
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operators of state or local government owned railroads previously
authorized for abandonment from the Surface Transportation Board.
Operator shall be responsible” for all costs associated with
obtaining such order, but shall have the right to recover those

costs (and any other regulatory costs or expenses) fronm any
shippers or prospective shippers.
modified PCN is attached as Exhibit B.

8. Liability for operations, disclaimer and insurance. (a)
Upon commencement of rail operations (including any repair or
rehabilitation) on the premises by or under the authority of this
agreement, Operator shall be responsible for all legal liability
arising from said operations, shall hold Owner harmless from same
(including claims for attorneys' fees, court costs, or penalties),
and shall obtain insurance, satisfactory to Owner, for such
operations.

(b) Owner makes no representations or warranties with respect
to the condition of the property, including the right of way, for
any purpose, or with respect to compliance with any environmental
laws, or with respect to the existence of, or compliance with, any

‘required permits of any governmental agency. Operator acknowledges
to Owner that Operator has fully inspected the premises and is not.

relying on any statements made by Owner or Owner's agents with
respect to the condition of the premises, including any rail, track
or other track material, or crossings, and that Operator assumes
the responsibility and risks of all conditions, including such
defects and conditions, if any, that cannot be observed by casual
inspection.

(c) (i) Operator shall, at all times during the term of this
Agreement, obtain and maintain continuously, at its own expense,
and promptly supply to such representative of Owner as Owner may
from time to time designate in writing, evidence of a policy or
policies of insurance for railroad purposes, in a form and in
amounts acceptable to Owner prior to the initiation of rail
service. ‘Owner shall not be obligated to approve Operator's
insurance coverage unless it includes &11 the condltlons and
specifications enumerated below:

- (A) A policy of Comprehensive Railroad Llablllty Insurance,
including coverages known as

(1) premises/operations liability

(2) products/completed operations

(3) personal/advertising injury

(4) contractual liability

(5) bill of lading

(6) foreign rolling stock

(7) fire suppression expenses

(8) pollution clean-up expenses

(9) stop gap or employers contingent liability:

(B) Such policy or policies shall provide the follow1ng
minimum limits:

(1) bodily injury and property damage:

$5,000,000 each occurrence, $5,000,000 aggregate. Property

5

A form of application for the
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damage coverage shall include coverage for clean-up of spills of
hazardous material on the rail corridor or from the rail corridor
to adjacent property. o
(2) stop gap employers llablllty :
$1,000,000 each accident, $1,000,000 disease-policy limit,
$1,000,000 disease-each employee
(3) Owner will consider reducing the insurance coverage
spe01f1ed in item (1) above to $3,000,000 per occurrence and
aggregate after three vyears experience with actual operations.

(C) In the event rail passenger service is instituted, any
such service shall be insured in an amount not less than
$10,000,000 per occurrence/aggregate.

(D) The maximum deductible or self-insured retention shall be

$25,000, and shall be subject to approval by Owner to ensure
conformity to this provision.
’ (E) Operator shall include any subcontractors or agents as
insureds under its policies or. require such subcontractors or
agents to maintain. insurance acceptable to Owner, which insurance
shall be specified in writing prior to commencement of work by the
subcontractor or agent after consultation with Owner, but shall not
be less than general commercial liability insurance in an amount no
less than $1,000,000 per incident, $2,000,000 aggregate.

(F) Operator shall maintain a policy (or policies) of General
Commercial Liability in an amount no less than $1,000,000, and
Business Automobile Liability, including coverage for owned, non-
owned, leased or hired vehicles written on an insurance industry
standard form (CA 00 01) or equivalent. Such policy (or policies)
shall provide a minimum limit of $1,000,000 for bodily injury and
property damage per accident.

(G) All insurance provided. under this agreement shall be
endorsed to include the Owner (including any successor Owner), its
officers (including elected officials if a successor is a political
subdivision or the City), employees, agents - and volunteers as
additional insured. In addition, Operator's insurance shall be
primary as respects Owner. (including any successor Owner), and any
insurance maintained by Owner shall be excess and not contrlbutlng

" insurance with the Operator's insurance.

. (H) = The following clause shall be made part of all said
policies of insurance: "It is agreed that in the event of material
change or cancellation, this company shall give forty-five (45)
days prior written notice to the Owner of the property, addressed
to: Property Manager, SLR, P.O. Box 17883, Seattle, WA 98107, or,
if the Owner is the City of Seattle, to Seattle City Risk Manager, _
Room 103, Municipal Building, 600 Fourth Avenue, Seattle, WA
98104-1891."

(ii) (A) If any pollcy is written on a claims made form, the
retroactive date shall be prior to or coincident with the effective
date of this agreement. The policy shall state that coverage is
claims made, and state the retroactive date. Claims made form
coverage shall be maintained by the Operator for a minimum of six

years following expiration or earlier termination of this

agreement, and Operator shall annually prov1de Oowner with proof of

6
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renewal. If renewal of the claims made form of coverage becomes
unavailable, or economically prohibitive, Operator shall purchase

~an extended reporting period ("tail") or execute another form of

guarantee acceptable to Owner to assure financial responsibility
for liability for actions, inactions, and services.

(B) Owner shall have discretion to require Operator to
provide reasonable security (e.g., interest bearing escrow account,
irrevocable letter of credit, bond, or third party guarantee),-
acceptable to. Owner, that Operator will have sufficient assets to
discharge, and will discharge, its obligation under subparagraph
(ii) (A) above with respect to claims made coverage. In addition,
Owner shall have discretion to require Operator to provide similar
reasonable security, acceptable to Owner, to ensure that Operator
will have sufficient assets to cover the entire amount of any self-
insured retention provided in the insurance coverage herein.
Unless otherwise agreed, acceptable security shall constitute a
fully-funded interest bearing escrow account at a federally-insured
institution containing funds at all times equal to no less than the
self-insured retention amount, or $25,000, whichever is greater.

‘ (iii) As evidence of insurance coverage, the following

“documents must be provided to Owner prior to occupancy of the

premises by Operator:

(A) a certified copy of the policy or policies

(B) copies of all relevant endorsements naming Owner as an
Additional Insured, showing the policy number, and signed by an
authorized representative of the insurance company on Form CG2026
(ISO) or equivalent : .

(C) copies of all relevant "Endorsements Form Lists" to the
policy or policies showing endorsements issued on the policy, and
including any company specific or manuscript endorsements

(D) evidence of compliance with subparagraph (H) above

(E) for commercial general liability and business automobile
liability insurance, a copy of a 'separation of insureds"” or
"severability of interests" clause, indicating in substance that,
except with respect to the limits of insurance, and any rights or
duties - specifically assigned to the first named insured, the
insurance applies as if each named insured were the only named
insured, and separately to each insured against whom claim is made
or suit is brought. . :

(iv) All policies shall be subject to approval by Owner as to
form, coverage, and being primary to all other insurance. Owner
also shall require each company to be rated A-:VII or higher in the
current A.M. Best's Key Rating Guide, and to be licensed to do.

" business in the State.or Washington, or a surplus Lines carrier

authorized to do business in the State of Washington.

(v) Operator and its insurer(s) shall waive their rights of
subrogation against Owner for damages arising from any risk covered
by the required insurance policies or any other coverage maintained
by Operator. Operator's insurance shall be primary with respect to
any insurance carried by Owner.

(vi) At the request of Owner (which request may be made no
more frequently than five year intervals), the minimum levels of

7
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coverage herein shall be adjusted in proportion to changes'in the
consumer price index (or successor lndex) from its base in January
1997.

(vii) Faillure to comply with insurance coverage requirements

or failure to comply with indemnity requirements shall constitute
material breach of this agreement.

9. Surface Transportation Board. (a) Owner and Operator will
cooperate in any required filings before the Surface Transportation
Board, or its successor. Operator acknowledges that Owner
contemplates .filing a petition for exemption, requesting
expeditious treatment and an exemption from "offer of financial
assistance" provisions, to permit railbanking of the premises under
16 U.S.C. § 1247(d); and that Owner intends to transfer the
premises to City of Seattle upon the effectiveness of a railbanking
order. Owner acknowledges that Operator intends to file for a
modified PCN in order to serve as Operator for the City of Seattle
when the City obtains ownership of the railbanked corridor.
Operator will supply to Owner letters from each shipper on the line
for the two years preceding suspension of service by BNSF in the

form attached in Exhibit C-2 evincing support for the transactions

and relationships contemplated pursuant to this Operating
Agreement. Such letters may be employed before the STB and in
other relevant public forums. Upon request, Operator will support
Oowner's position in any STB railbanking proceeding in writing.
Upon request, Operator will also obtain -letters of support
specifically for filing with STB the aforementioned shippers in the
form attached in Exhibit C-1. If Operator has become a common
carrier on the line by the time of said railbanking petition of
Owner, Operator will participate in the filing of the railbanking
petition requesting identical relief (abandonment or
discontinuance, as the case may be, coupled with railbanking) to
that sought by Owner. Upon request, Owner will support Operator's
filing for a modified PCN subsequent to a railbanking
authorization.

-(b) This agreement is subject to-whabever conditions are
imposed by the Surface Transportation Board, or its successor.

10.. Rail and Trail facilities. (a) Owner and Operator agree
that the trail (which, for this paragraph, may include pedestrian-
only trail or path facilities, bicycle-only trail or path
facilities, or some combination thereor) and railroad shall be
constructed within the areas indicated in Exhibit D in all portions
of the premises which are not in street right of way. Owner and
Operator agree to design their respective facilities such that
crossings of tracks are as safe as reasonably possible, by use of
approaches close to right angle, or appropriate rubberized crossing
materials, or similar measures. - Opera;or agrees to design
Additions and configurations so as to minimize crossing of trail
facilities. Owner and Operator shall avoid damage to each other's
facilities.

(b) Owner and Operator agree that new trail facilities (other

8
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than crossings)! may be constructed only in accordance with
applicable regulatlons of DOT or WUTC relating to separation from
centerline of rail. At the -request of Operator, Owner will
consider installing dividers between the rail and trail at limited
locations consistent 'with applicable guidelines for bicycle
facilities or, 1in the case of purely pedestrian facilities,
guldellnes issued by the City for same,” provided that separation
of such dividers from the centerline of the rail is consistent ‘with
applicable regulations of DOT or WUTC. The desired width for the
trail corridor between Eighth and Eleventh Avenue shall be twenty
(20) feet in width, but may be reduced to no less than eighteen and
one half (18-1/2) feet in order to accommodate an additional line
of track installed by Operator. Owner shall be responsible to

~install appropriate informational and safety signagé relating to

any new trail constructlon in accordance with applicable City of
Seattle guidelines.’

(¢) Owner and Operator acknowledge that there are certain
portions. of the rail corridor where the available width for new
trail development purposes, taking into account Washington State
regulations for minimum trail clearances, unless the rail line is
moved, 1s less than ten feet, and where trail facilities have not
yet -been constructed. In all such instances, Owner reserves the
right to develop a trail, but in the event of trail development,
will limit trail use to pedestrians, employing appropriate City of
Seattle guidelines for pedestrian facilities, and will develop a
bicycle trail at suitable alternative locations. ©Nothing herein
shall prohibit use of sidewalks. or existing streets by motorlzed or
non-motorized users, or pedestrians.

(d) 1In the event trail maintenance or construction damages
rail facilities owned by Operator, Owner shall be responsible for
the costs of repair. In the event railroad maintenance or
construction damages trail facilities, Operator shall Dbe

For purposes of this subparagraph, new trail facilities

means any trail facility within the premises constructed from
Eighth Avenue west.

2  The parties concur that the appllcable regulations include

WAC 480-60-050. As a matter of .convenience, Owner intends to
provide a ten foot separation where practical.

The applicable guidelines for bicycle paths and trails are
currently set forth by the American Association of State Highway =

"and Transportation Officials in "Guide for the Development of =

Bicycle Facilities"™ (August 1991), particularly at p. 24. The
applicable City of Seattle guidelines for purely pedestrian
facilities are (a) Seattle Street Improvement Manual and (b) City
of Seattle Standard Plans and Specifications.

) See footnote 3 and Manual for Uniform Traffic Control
Devices. :
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accordance with this Agreement provided, however, <that

responsible for the costs of repair.

(e) Owner shall have the right to require Operator to
relocate its track in order to -accommodate trail construction in
continuous track on the premises shall be provided unless Operatoi
consents otherwise. Unless otherwise agreed, Operator shall
promptly move its track at Owner's written request to accommodate
the construction of trail facilities. Owner shall be responsible
for the direct labor costs of such movement, plus five (5) per cent
overhead based on those costs with respect to the entire premises,
except that, with respect to that part of the premises north of
Seaview Avenue, N.W., owner shall be responsible for the costs of
retaining structures, grading, drainage, and engineering associated
with trail installation north of Seaview Avenue N.W., and shall not
otherwise be responsible for the costs of any new ballast, track,
ties, or other material used in such move. Owner and operator
shall enter into a written agreement regarding any construction
project to be undertaken associated with movement of rail to
accommodate trail development on the premises north of Seaveiw
Avenue, N.W. The.construction agreement referred to herein will
ensure that owner is only responsible for relmbur51ng operator for

~those costs specified abiove caused by owner's plan to develop a

trail on the premises, and the parties will endeavor to minimize
owners' s cost to the extent possible. Consent to an agreement
shall not be unreasonably withheld. Owner shall reimburse Operator
for such direct labor costs upon receipt of an itemized bill from .
Operator. Operator shall use reasonable care in the construction
cf all new or moved rail facilities. Owner shall use reasonable
care in the construction of all new or moved trail facilities. The
provisions of paragraph 1(d) shall govern the portion of rail with
trail east of Eighth Avenue. Owner shall be responsible for design
and installation of a safe crossing for the trail north of Seaview
Avenue in the event of trail development.

(£) Operator shall not engage in construction of rail or
rail-related facilities which interfere with the trail to be
constructed on the premises. Owner shall. not be responsible for
the costs of moving any new rail or rail- -related facilities which
interfere with the trail. Operator may tender Owner proposed
construction draw1ngs for all new facilities, to such person as
Owner identifies in writing. If Owner within thirty days of-
receipt of said drawings does not state a determination that
interference will or may occur, Owner shall be deemed to have made
a determination of no interference and shall be responsible for
costs for moving said facilities in accordance with this paragraph >
in the event the facilities are constructed and later found to
interfere.

(g) Operator and City both covenant and agree to- keep their

respective portlons of the premises free and clear of debris and

equipment not in actual use for rail or trail construction,
maintenance or operations.

(h) Notwithstanding any other prov1510n of this. agreement,
Operator shall have access to, and full responsibility for, all

10
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signals, including grade crossing signals, used or installed for
operation of this railroad line.

(1) Effective when City Pecomes Owner under this'Operating
Agreement, City undertakes to provide Operator with 120 days
notice, and a subsequent opportunity to consult, prior to City's
presentation of a request for initial authorization or financing
for an extension of the Burke-Gilman Trail in the area between 11th
Avenue and the Locks within the premises. Nothing herein shall
require advance notice to Operator of, or otherwise abridge any
right of the City to engage in, site-specific and ordinary bicycle
or pedestrian improvements, site-specific safety improvements, or

sidewalk installation, replacement, or repair in the referenced
area.

11. Transload. (a) Taking note that this Operating
Agreement is in accordance with the Burke-Gilman Agreements between
the City and BNSF, and that sald Agreements provide for certain
lease cancellations by BNSF in the event of transfer pursuant to
the Agreements, SLR agrees to request BNSF to terminate all leases
for the property described in Exhibit E prior to transfer to SLR.

_Provided said leases are terminated, Owner and Operator agree that,

for the duration of this operating agreement, Operator shall have
a lease providing for exclusive use to the property described in
Exhibit E for transload purposes. The lease with Operator shall
provide that any fixture remaining upon the premises shall become
the property of Owner at the termination of this operating
agreement. Operator shall leave the premises free and clear of any
contamination or debris at the termination of this operating
agreement. )

(b) Operator shall be solely responsible for all losses,
claims of damage, or liability (including liability for attorneys
fees, court costs, penalties, or environmental contamination)

arising from its use of the area set forth in Exhibit E, and shall
hold Owner harmless from same.

.12. Indemnities. (a) Operator shall defend Owner (with
counsel approved by Owner) and shall fully indemnify Owner, and
hold Owner and its officers, employees, and agents harmless from
any and all losses, claims, actions, judgments, property damages,
death, personal injuries, or damage suffered by any person Or

-entity arising out of resulting from any occurrence of property

damage, death or injury (i) in or on the premises occupied or used
by Operator, including common carrier liability, (ii) arising from _
Operator's operations on or off the premises, and (iii) arisingx
from the violation of any law or breach of any franchise or
operating agreement, including this agreement by Operator, or any
of its officers, directors, employees, agents, or contractors. In
the event Operator fails to deferid (or to defend adeguately in the
opinion of Owner) the suit, Owner shall have the right to assume
the defense and to be held harmless from all costs arising from
same, including costs for legal counsel and all fees and charges
related thereto; provided, however, that Owner may always

11



Pl

i
b

i
Voo Wi

A3,

%3
29
30

- 31

32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

agreement. This indemnity is for .the sole benefit of Owner,

participate in a proceeding at its own expense. Under this
indemnity, Operator shall be responsible promptly to ‘satisfy any
final judgment adverse to the Owner or Owner and Operator jointly.

(b) The indemnity provided in this paragraph is intended to
be broad and comprehensive. It shall not be diminished by the
fact, if it is a fact, that the liability in question may have been
contributed to-by the negligence of the Owner, its officers,
employees, or agents, provided, however, that Owner shall be liable
if the liability arises solely and entirely from the fault of the
owner.

(¢) The indemnification provided by this paragraph has been
mutually negotiated by the parties and shall survive the
termination of the Operator's franchise,.the Operator's surrender
of use and occupancy, and expiration or termination of this
and
shall not inure to the benefit of any third party other than Owner,
its successors, and Owner's (or successor's) officers, employees,
or agents. Operator waives, with respect to the Owner (and its
successors) only, its immunity under RCW Title 51, Industrial
Insurance, and to any other industrial insurance, workers'
compensation, disability, or employee benefit legislation of any

" jurisdiction which would otherwise be applicable. -

13. Environmental. (a) Operator (i) shall cause the
premises under its control or use, and all Operator's operations
thereon, to be conducted in accordance with all environmental laws
and oxrders of any governmental authorities having jurisdiction,
(ii) shall obtain, keep in effect, and comply with all governmental
permits and authorizations required by environmental laws with
respect to the premises under Operator's control or use, and with
respect to Operator's operations, and (iii). shall furnish Owner
with copies of all such permits and authorizations, including any
amendments or renewals thereof, upon regquest, and notify Owner
promptly in the event of expiration or revocation of such permits
or authorizations.

(b): Operator's indemnity in paragraph 12(a) shall also apply
to hold Owner harmless from any claims (ineluding claims for
attorneys' fees, court costs, or penalties) relating to any
hazardous, dangerous or toxic material, waste, substance, or other
pollutant or contaminant (hereinafter collectively referred to as
"hazardous material’®) arising out of, or resulting from (1)
Operator's operations, (ii) the violation of any law or breach of
this agreement by Operator or any of its officers, directors,
employees, agents or contractors, (iii) the release by Operator of =
any hazardous material on the premises controlled or used by
Operator or involving Operator's operations outside the premilses,

® It is the intent of the parties that hazardous material

shall include such substances, materials and wastes as are
currently or as become regulated or subject to clean-up authority
under any local, state or federal law.

12
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under its control or use. In the event Owner must take action to
respond -to such claims, Operator shall indemnify Owner for all
costs which Owner incurs, including all clean-up and remediation
costs, including attorneys', consultants' and contractor's fees tg
achieve compliance with applicable laws, regulations, and orders.
(c) Owner shall have the option, at Owner's expense, to
require an environmental audit of the premises used by the Operator
at any time, and shall have a right of entry for same. .If Owner
at any time has reasonable grounds to believe that Operator is not
complying with the terms of this paragraph or that a release of a
hazardous substance has occurred or is about to occur, Owner may
require Operator to furnish Owner with an environmental audit or
site assessment, at Operator's expense, conducted by a qualified
consultant acceptable to Owner. If such environmental audit does
not disclose noncompliance or a release by Operator, Owner shall
promptly reimburse Operator for all costs incurred in connection
with such environmental audit. '
(d) VNothing in this agreement shall be construed to abridge
the rights of Owner or Operator to pursue the liability of
responsible third parties for contamination of the premises, and

other in any such endeavor.

(e) Unless Owner specifically agrees otherwise in a writing
signed by Owner, Operator shall not store, treat, recycle,
manufacture, refine or generate hazardous material on the premises,
except as may reasonably be necessary for its own operations, or as
incidental to a shipment. Operator shall not dispose or release
hazardous material on the premises. Operator in all events shall

~ conduct -its operations so as to comply with all applicable

environmental laws and to minimize the likelihood of any releases
on, in, above, under or from the premises.

(f) Operator shall undertake all investigatory, preventive,
and remedial actions reasonably necessary to comply with applicable
environmental laws, regulations, and requirements, or to prevent or

minimize property damage, personal .injury, or damage to the

environment, or threat of same, by réleases or exposure to
hazardous materials in connection with the prémises or Operator's
operations. Operator shall promptly notify Owner of any spill or
release of a hazardous material, any violation of law relating to
same, any lawsuit filed or threatened regarding same, any notice,
fine or penalty régarding same, and any investigation or proceeding
regarding same, arising in connection with the premises or
Operator's operations. )

(9) Sixty (60) days prior to the expiration of this
agreement, or upon receiving notice of termination, Owner shall
have the right (including a right of entry) to conduct an
environmental assessment designed to establish the environmental
condition of the premises. Upon completion of the assessment,
owner shall provide Operator with a copy of an environmental report
that describes the results. The parties agree that there shall be
a presumption (which shall be rebuttable) that the assessment shall
establish the environmental condition of the premises as of the

13

the parties agree to undertake reasonable measures to assist each

tr



date this agreement terminates. Nothing in this agreement shall be
construed as (I) a presumption or determination  that . any
contamination or hazardous substance disclosed in such assessment
was caused by Operator or during Operator's occupancy of the
premises, or (II) an undertaking by Operator to cure or address any
such contamination or hazardous substance, or (III) a waiver by
Operator of any-claim of responsibility by either party against the
other, or any other person or entity, relating in any manner to any
such contamination or hazardous substance.

(h) Notwithstanding any other provision in this agreement, in

the event of a breach of this paragraph by Operator, Owner upon
reasonable notice and opportunity to cure (which notice and
opportunity to cure may be as short as twenty four hours in the
event of an emergency involving a release or threatened release of
a hazardous substance) may. suspend all or a portion of this
agreement, or, if the release involves an imminent danger to the
public, may terminate this agreement. Owner may also exercise any
remedies otherwise available in law. Nothing in this subparagraph
shall be construed as a waiver by Operator of any claim against
Owner for wrongful termination or suspension of this agreement.
(i) Nothing herein shall be construed to constitute a waiver
of, or release of, or a limitation wupon, the rights or
responsibilities of the Owner. or Operator in any future action
pursuant to the Washington Model Toxics Control Act, RCW Chapter
70.105D, or the Comprehensive Environmental Response, Compensation
and Recovery Act, 42 U.S.C. 9601, et seqg., as either statute is

~amended or supplemented, or pursuant to any successor statute.

14. " Laws to be observed. Operator shall keep fully informed
of all Federal and State laws, all 1local laws, ordinances,
regulations, injunctions and all final orders and decrees of bodies
of tribunals having any jurisdiction or authority, which in any way
affect the performance of this agreement, including without
limitation any laws, ordinances, regulations, orders, or decrees,
identified herein. Operator shall at all times observe and comply
with all such laws, ordinances, regulatidns, and all final orders
and decrees (to the extent not preempted by federal law) and shall

protect, hold harmless and indemnify the Owner against any claim or

liability arising from or based on the violation of any such law,
ordinance, regulation, injunction, or final order or decree.

~15. Assignment. Operator shall not assign its right -or
delegate its duties under this adreement, or any part hereof,
without the prior written consent of Owner. - The parties
contemplate that SLR shall assign all its interests in this
Operating Agreement to City of Seattle pursuant to the form of
assignment attached as Exhibit F. Upon such assignment, SLR shall
be deemed relieved of all obligations to Operator.

16. Term. The term of this aéreement shall be thirty years,

subject to cessation of operations or termination of the agreement
as provided herein.

14



17. Breach. 'In case of breach of this agreement by Operator,
Owner shall give Operator no less than thirty (30) days notice to
cure, in writing, stating the breach that has occurred, the basis
for viewing the occurrence (or non-occurrence) as a breach and a
request or demand that the breach be cured. Upon request, Owner
will reasonably.cooperate in effecting cure (so long as consistent
with applicable 1law,
Operator). If cure is not substantially affected within the time
specified in the notice (no less than thirty (30) days calculated
from delivery of said notice), Owner may declare this agreement
terminated if the breach is material, or, alternatively, and also
in the case of non-material breaches, shall have a right to require
suspension of rail operations until the breach is remedied, or
shall have a right of entry to make such repairs or modifications
(or to perform such work) as 1is necessary to remedy the breach,

charging all costs and expenses to the Operator, which shall pay

the amount within thirty (30) days. For purposes of this
Agreement, material breach shall include, but not necessarily be
limited .to, failure to maintain required insurance coverage, use
of the premises by the Operator for purposes other than rail or

"rail-related purposes, failure to comply with final FRA, DOT or

WUTC orders, failure to remedy environmental conditions caused by
the Operator, failure to discharge common carrier (freight
railroad) obligations, failure to comply with paragraph 25
(relating to passenger uses), and/or failure to comply with any
portion of paragraph 9 (cooperation before STB).

18. Other termination and termination generally. (a) Owner
may terminate this agreement if the level of freight rail usage
decreases below an average of 30 carloads per year averaged over
any 36 month period. :

(b) During the perlod SLR owns the premises, Operator may not
terminate this agreement without the prior written consent of SLR.
Upon assignment of this agreement to the City of Seattle, Operator
may terminate this agreement upon sixty (60) days prior written

notice to the City of Seattle, compliance with all the terms of

this Agreement, and satisfaction of any applicable regulations or

regqlirements of the Surface Transportation Board, or its successor.

(c) In the event of termination, Operator upon request of
Owner shall cooperate in any required filings before the Surface
Transportation Board, or its successor, to secure a prompt
termination of any appllcable operating authorlty and in a fashion
so as to secure preservation of the 'premises under 16 U.S.C.
1247(d). ‘

(d) Nothing herein shall be construed to limit or to abridge
the City's rights of termination provided in the City's Charter
applicable to franchise agreements generally.

19. Notices. All notices under this agreement shall be
deemed delivered if posted by U.S. Mail, postage pre- paid, first
class, or sent by express delivery (one or two day service),.or by

15
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fax transmission, to the addressees or (if appropriate) fax numbers
provided below: -

-

If to Owner, to: Property Manager
. SLR
P.O0. Box 17383
Seattle, WA 98107
Fax number: (206) 706-1991

If to Operator, to: Byron Cole, Managing Member
Ballard Terminal Railroad Company, LLC
5228 Shilshole Ave. N.W.
Seattle, WA 98107
Fax number: (208) 781-09834

These addresses may be changed provided notice is given in
writing.

20. Severability. In the event any section, paragraph,
sentence, clause or phrase contained herein shall be determined,
declared, or adjudged invalid, 1illegal, unconstitutional, ox
otherwise unenforceable, such determination, declaration, or
adjudication shall in no manner affect the other - sections,
paragraphs, sentences, clauses, or phrases of this agreement, which
shall remain in full force and effect as if the section, paragraph,
sentence, clause or phrase declared, determined, or adjudged

invalid, illegal, unconstitutional or otherW1se unenforceable were
not orlglnally a part thereof.

21. Governing law. This agreement shall be governed by the
laws of Washington.

22. Amendment. This agreement may be modified or amended
only in a writing referring to this agreement and executed by both
parties. 1In the event of a conflict between this agreement and the
applicable franchlse ordinance, the fradnchise ordinance shall

control.

23. Subsidies. Except for financial contributions which
SLR has committed to make in paragraph 1, in no event shall Owner
be - responsible for repair, rehabilitation, maintenance, or
operation of rail facilities, or property in the corridor used or
occupied by Operator. Notwithstanding the above, Owner will -

~cooperate with Operator in seeking to facilitate grants or loans<
for rehabilitation, provided, however, that Owner on no account
will be liable for repaYnenL of said grants or loans except to the
extent of salvage value in the event Owner owns the salvage. SLR
agrees to send a form of letter in support of a rehabilitation
grant request substantially in accordance with Exhibit H.

24. Survival. All indemnities and allocations of liability,
(i including associated insurance provisions, shall survive expiration

16
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- standards,

_operating plan (1) covering hours of operation

or earlier termination of this agreement.

-

25. Passenger use. Owner- shall permit passenger use on the
following conditions: (a) insurance requirements for said use as
set forth in this agreement are met, (b) FRA or DOT inspectors
certify that the line meets at least FRA Class I standards (or
hlgher standards 1if applicable for passenger service), (c) the
engineer for any passenger operation is FRA-certified, (d) all
equipment employed meets FRA, DOT, WUTC and other applicable

and (e) Operator receives prior written approval from

owner (if the City, through its Director of Transportation) of an
and

boarding/deboarding locations consistent with maintaining safe
traffic flow, egress and ingress to abutting businesses, and the
provision of adequate parking, (ii) demonstrating consistency with
trail use, compatibility with freight service, and showing that the
primary purpose of the line remains freight rail service, (iii)
identifying safety measures to be implemented during passenger
operations at crossings, and (iv) consistent with the construction
and operation of passenger facilities in connection with commuter

- rail use of the BNSF mainline.

26. Conformity to acquisition contract. 1In the event the
contract for acquisition of the premises by SLR from Burlington
Northern Santa Fe Railway imposes terms or conditions more
stringent than this agreement, the acquisition contract terms or
conditions shall control. A copy of the most recent form of
acquisition contract is attached as Exhibit I. The parties agree
that the acquisition contract, when executed and delivered by both
parties, shall be automatically substituted. for the. form of
contract attached as Exhibit I upon delivery (by hand, express, or
U.S. Mail, postage pre-paid, first class) by Owner to Operator. ’

27. Effective date. This agreement shall become effective at
such time as SLR obtains authority from the Surface Transportatlon
Board, ‘or its .successor, to acquire and in, fact acquires the
premises from The Burlington Northern and Santa Fe Rallway Company.
(A draft form of notice of exemption for that purpose is attached
as Exhibit G.) Until such time as SLR obtains the property
pursuant to an effective notice of exemption (or other appropriate
authorization from the Surface Transportation Board, or Iits
successor), the parties shall not be obligated to each other, other
than to cooperate in efforts to achieve the conditions precedent to
the effectiveness of this agreement.

28. Miscellaneous. (a) All parties to this Agreement attest
that they have freely and willingly entered into this Agreement,
with advise of counsel, and that neither this Agreement nor any

-provision within it is the result of superior bargaining power Or

duress. Furthermore, all parties to this agreement represent to
each other that' they neither can nor will take the position that
this Agreement, or any portion of this Agreement, is a contract of

17
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adhesion.

(b) Notwithstanding any other provision of this Agreement,
Operator shall conform to the provisions set forth in Exhibit T
relating to salvage activities and utilities.

(c) The parties jolntly undertake to support the provision of a
letter in the form set forth in Exhibit J to BNSF.
(d) The parties acknowledge that SLR and Seattle intend to enter

into a memorandum of understandlng substantially in the. form set forth
in Exhibit K.

29. Separate ccunterparts. BTRC and SLR agree that +this
Operating Agreement may be executed in separate counterparts and shall
be deemed accepted when the counterparts are delivered by each to the
other. Delivery may be evinced by transmission by fax of executed
signature pages to (in the case of BTRC) Stephen L. Day, Esq. at 206-
292-9988, and (in the case of SLR) Fred Wert at 202-706-1991. City's
approval as to form may be evinced by appropriateé signature on .either
counterpart. The parties will cooperate in achieving fully executed
originals should the separate counterpart method be initially

Ballizg;iffyinal Railroad Company, LLC
by: C&oé%/fiééizé;v;»~—_/ _
‘ /

Sea Lion Railroad Project

by: ;ZJ&J (Mot

The form of- - this agreement is acceptable for purposes .of future
assignment to the City ~f Seattle. :

.employed.

Seattle Department of Transportation

by: ILHQ d?

Exhibit A: parcel for locomotive fac111ty

Exhibit B: form of application for modified PCN

Exhibit C-1: form of support letter for STB

Exhibit C-2: form of general support letter

Exhibit D: rail and trail maps .

Exhibit E: parcel for transload

Exhibit F: form of assignment to. City of Seattle

Exhibit G: "form of "notice of exemption for acquisition and

- operation®

Exhibit H: form of letter supporting grant application

Exhibit I: form of BNSF-SLR purchase agreement, including
conditions relating to salvage and utilities

Exhibit J: form of City letter to BNSF regarding compliance
with Burke-Gilman agreements

Exhibit K: form of MOU SLR/Seattle
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Exhibit &

pARCEL FOR LOCOMOTIVE FACILITY

" Those portions of Lots 15, 16 and 17, Block 17 of Denny’s Addition to Ballard and Seattle,

orded in Volume 14 of Plats, page 16, Records of King County, Washington, lying

tant 15.0 feet Northeasterly, as measuréd at right
as measured at right

"as rec
Northeasterly of a line drawn parallel with and dis
124.80 feet Southwesterly,

st, as established by the monuments at Northwest

13, Township 25 North, Range 3 East,

angles from a line drawn parallel with and distant
angles from the centerline of Leary Way Northwe:
36th Street and Northwest 45th Street, all in Section

willamette Meridian, King County, Washington.

¢
4
4
4
4
5
5
5.



g
29
- 30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

[
S

Exhibit A -~ Engine Facility
\

19

by



Exhibit A

DESCRIPTION OF PARCEL FOR LOCOMOTIVE FACILITY

‘ Those portions of Lots 15, 16 and 17, Block 17 of Dénny’s Addition to Ballard and Seattle,
as recorded in Volume 14 of Plats, page 16, Records of King County, Washington, lying ‘
Northeasterly of a line drawn paralle]l with and distant 15.0 feet Northeasterly, as measured at right t
angles from a line drawn parallel with and distant 224.80 feet Southwesterly, as measured at right
angles from the centerline of Leary Way Northwest, as established by the monuments at Northwest
36th Street and Northwest 45th Street, all in Section 13, Township 25 North, Range 3 East,
Willamette Meridian, King County, Washington.
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Exhibit B

BEFORE THE SURFACE-TRANSPORTATION BOARD
Ballard Terminal Railrocad Co. -- )
exemption -- operator per §1150. 21 )} F.Dkt.
et seq. - )

Notice for Modified Certificate
of Public Convenience and Necessity

This 1is a notice for modified certificate of public

- convenience and necessity pursuant to 49 C.F.R. § '1150.23. In

accordance with the requirements of § 1150.23(b), operator Ballard
Terminal Railroad Company ("BTR" or "Operator"), states as follows:
BTR by assignment has entered into a contract with the City of
Seattle to become an operator for the line described as MP 0.09 to
MP 2.7 in Ballard in the City of Seattle, King County, Washington.

The line in question is formerly a portion of Sea Lion Railroad.
The line was authorized for abandonment in Adventure Trail d/b/a

.Sea Lion Railrcad, AB __, served . Subsequent to the

abandonment authorization, the line was acquired by City of
Seattle. All track and tie remains largely in place but the line
will require some rehabilitation. Operator has entered into an
operating agreement by assignment with the Seattle Department of

Transportation ("SeaTrans") allowing Operator to provide freight
services.

1. Name .and address of the operator. Ballard Terminal Railrocad
Company, , Seattle, WA . The
articles of incorporation are attached as Appendix A. The names
and addresses of all officers and directors are attached as
Appendix’ B. Information sufficient +to show financial
responsibility of the operator is "attached as Appendix C.

2. Information about prior abandonmént.-< The line which is the

subject of this notice was formerly owned by Adventure Trail d/b/a
Sea.Lion Railroad. The line was authorized for abandonment in
Adventure Trail d/b/a Sea Lion Railroad, AB __, served .
A copy is attached as Appendix D.

3. Period of overation; aareament with State. The period provided
for operation is 30 years. A copy of the agreement with the Clty
of Seattle is attached as Appendix E.

4. Service to be provided. Operator will provide freight rail
service over the line from MP 0.09 (1000 feet from clearpoint with
mainline) to MP 2.7 (approx. Northwest 40th St.) in Ballard in the
City of Seattle. The agreement with the City provides for
liability insurance coverage satisfactory to the City to be in
place upon commencement of rehabilitation or operatlons. Further
insurance information is set forth in Appendix F. Contlnuatlon of
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é; operations ‘is contingent upon shippers meeting the following
S precondition: :
3 : e
4 Minimum of 30 carloads per year averaged over a rolling 36 month
5 period. :
6 .
7 -
8 5. Name and address of any subsidizers. At this time, no entity
9 has committed to subsidize operations on the line, or Operator.
10
11 6. Financial responsibility of subsidizers. Not applicable.
12 :
13 : _ Respectfully submitted,
" 14 -
15 _
16 for Ballard Terminal Railroad Company
17 ’
18 Appendix A: Articles of Incorporation
18 Appendix B: Officers and Directors
20 Appendix C: Financial Responsibility
21 Appendix D: Orders authorizing abandonment:
22 Appendix E: Agreement with City of Seattle
23 Appendix F: Insurance
24
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Exhibit C-1 -- Form of Support Letter
Secretary :

Surface Transportation Board
1975 K Street, N.W.

Washington, D.C. 20423

Re: Adventure Trail d/b/a Sea Lion Railroad --

exemption -- Ballard Branch in King County, WA, AB- (Sub-
no. )

e

Dear Sirs:

This letter is in support of the pétition for exempt

‘abandonment filed in the above captioned proceeding and is made on

behalf of [Shipper]. [Shipper] supports expeditious treatment of
the pending petition, supports the issuance of an immediately
effective "NITU", in this proceeding, and supports an exemption
from the provisions of 49 U.S.C. 10904 ("offers of . financial

‘assistance") and 49 U.S.C. 10905 (public use conditions).

[Shipper] understands that, upon the effectiveness of a NITU,
the City of Seattle intends to acquire the entire line, and is
making arrangements for permanent preservation of the entire
corridor for transportation and related public purposes, including
rail operation by a City Operator under a Modified certificate of
Public Convenience and Necessity, should the Board grant the
application to be filed by said operator, Ballard Terminal Railroad
Company, LLC, under the Board's regulations.

Expeditious and favorable treatment of the pending petition is
in the public interest.

Very truly,

for: ({Shipper]

t

cc. Charles H. Montange
426 NW 162d St.
Seattle, WA 98177
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- Exhibit C-2 -- form of letter to SIR

28 August 1997

President

Sea Lion Railroad Project
P.O. Box 17883

Seattle, WA 98107

Re: Ballard Branch of BNSF
Dear Sirs:

It is our understanding that Sea Lion Railrcad Project (SLR)
intends (a) to acquire the Ballard Branch from Burlington Northern
and Santa Fe Railway (BNSF), (b) to enter into an Operating
Agreement with Ballard Terminal Railroad Company (BTRC) under which
BTRC will operate the line on behalf of SLR, (c) to seek
railbanking authorization (application of section 8(d) of the

~Trails Act) from the Surface Transportation Board (STB), and (d4)

subsequently to transfer the rail corridor to the City and the
track and ties to BTRC .for continued rail operation under a

modified certificate of public convenience and necessity (modified
PCN) .

This letter is to assure SLR that . will
support SLR's acquisition of the Ballard Branch, as outlined above,
and, subsequent to SLR acquisition, will not assert (directly or
indirectly) against SLR any claims (including claims for damages)
for failure to provide (or relating to failure to provide) common
carrier services, provided only that SIR enters into an Operating
Agreement with BTRC as contemplated in item (b) above and acts,
insofar as in SIR's discretion, consistent with said Agreement.
This letter is also to assure SLR that will support
(1) railbanking of the line and (2) subsequent transfer of the rail
corridor to the City, transfer of track and ties to BTRC, and
issyance of a modified PCN to BTRC. We understand that these
representations will be relied upon by the parties in entering into
contractual relationships, and in regulatory proceedings.

Very truly,

Name:
Title:
for:
Address:

23
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Exhibit E -- transload facility.
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Exhibit E

DESCRIPTION OF PARCEL FOR TRANSLOAD

Thosé portio_ns of Lots 11, 12. and 13, Block 18 of Denny’s Addition to Ballard and Seattle,
as recorded in Volume 14 of Plats, page 16, Records of King County, Washington, lying
Northéasterly of a line drawn parallel with and distant 15.0 feet Northeasterly, as measured at right
angles from a line drawn parallel with ahd distant 224.80 feet Southwesterly, as measured at right 4
angles from the centerline of Leary Way Northwest, as established by the monuments at Northwest
36th Street and Northwest 45th Street, all in Section 13, Township 25 North, Range 3 East,
Willamette Meridian, King County, Washington.
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Exhibit F —-- Form of Assignment to City of Seattle

'Assignment of Contract and Operating Agreement

This assignment is made by and between Adventure Trail d/b/a

Sea Lion Railroad Project ("SIR") and City of Seattle, Department
of Transportation ("SeaTrans").

Whereas SIR is Owhef of that certain property known as the
Ballard Branch ("the premises") pursuant toc a contract entitled
, dated , with The Burlington

Northern and Santa Fe Railway Company ("BNSF"), (hereinafter
"Contract"); and

Whereas SLR desires to assign, transfer and set over to
SeaTrans all of SIR's right, title and interest in and to the
Contract (except as to the track, track material and ties, and
except as to one parcel of land, to the extent SLR has committed to
sell and to transfer same to Ballard Terminal Railroad Company LLC

(BTRC)), as well as obligations therein with respect to the
" premises;

Whereas SIR also desires to assign, transfer and set over to
SeaTrans all of SILR's right, title and interest in and to the
Operating Agreement between SLR and BTRC dated
(hereinafter "Operating Agreement"), as well as all obligations
therein with.respect to the premises;

Now, therefore, for valuable consideration, receipt whereof is
hereby acknowledged by SLR, and upon condition that City of Seattle
hold SLR harmless from all claims and liabilities (including claims
for attorneys' fees) arising” out of said Contract, Operating
Agreement, this assignment, or actions and inactions pursuant
thereto, SLR does hereby assign, transfer -and set over to SeaTrans
all of SIR's said right, title and interest in-‘and to the Contract

(with the exception noted) and Operating Agreement with respect to

all property on or in the premises.
Dated: : SLR,Assignor:

by:

Title:
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City of Seattle, Department of Transportation hereby accepts
assignment of said Contract and Operating Agreement on the
condition stated, and agrees to assume, be bound by and fulfill ail
of the terms, provisions, conditions and obligations in said
Contract to be pérformed by SLR as Buyer with respect to the
referenced property, and in said Operating Agreement to be
performed by SLR as Owner with respect to the premises, except that
City on no event shall be obligated to assume, nor be treated as

assuming, any active common carrier obligations with respect. to
10 said premises.

f

11 i

12 Dated: . City of Seattle, Department of
713 v . Transportation, Assignee:

14 '

15

16 By:

17

18 Title:

19 ' ‘

20 Ballard Terminal Railroad Company, LLC, which has provided

21 railroad services for SLR, pursuant to the Operating Agreement,

22 acknowledges this assignment, to which it has consented in advance,

23 and has further consented to serve as operator pursuant to a

o modified PCN under 49 C.F.R. 1150.21, et seq., for which it has or
(oo will make application, under the terms of the Operating Agreement
U upon ownership of the premises by City of Seattle, and so assume

2 all attendant common carrier obligations.

Dated: Ballard Terminél Railroad Co.

By:

Title:
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Exhibit G -- form of notice of exemption for acquisition

-BEFORE THE SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO.

ADVENTURE TRAIL d/b/a SEA LION RAILROAD
—— ACQUISITION AND OPERATION --
THE BURLINGTON NORTHERN SANTA FE RAILWAY

NOTICE OF EXEMPTION

Dated: 8 July 1997
For filing: 2
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BEFORE THE SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO.

ADVENTURE TRAIL d/b/a SEA LION RAILROAD
—== ACQUISITION AND OPERATION --
THE BURLINGTON NORTHERN SANTA FE RAILWAY

NQOTICE OF EXEMPTION

Adventure Trail, a Washington State non-profit corporation,
d/b/a Sea Lion Railroad (hereinafter referred to as "SLR"), submits
this Notice of Exemption pursuant to 49 C.F.R. § 1150.31, et seq.,
for the acquisition and operation of a line owned by The Burlington
Northern Santa Fe Railway ("BNSF") known as the Ballard Branch,
from MP 0;09 (1000 feet from clearpoint to mainline) to terminus at
MP 2.7 (near Northwest 40th St.) in the Ballard region of the City
of Seattle in King County, WA.

Per 49 C.F.R. § 1150.34, a captionﬁ%ummgry is set forth in
Exhibit A. ‘

SIR submits the following information in compliance with 49

C.F.R. § 1150.33:

(a) . Name and address of applicant: Adventure Trail d/b/a Sea h

Lion Railroad, Manager, P.O. Box 17883, Seattle, WA 98107.

(b). Name, address and telephone number of representative of

"applicant who should receive correspondence: Charles H. Montange,

426 NW 162d St., Seattle, WA  98177.
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(c). Statement concerning agreement: An agreement between

-

applicant SLR and BNSF was executed by the parties on or about

, 1997, with a closing contingent upon meeting certain
continqencies,:including compliance with the procedures of the
Surface Transportation Board (STB). .

(d). Operator: Applicant Adventure Trail d/b/a Séa Lion;
Railroad will provide rail service through a contract with Ballard

Terminal Railroad Company.

(e). Brief summary of proposed transaction: SLR will

acquire the Ballard Branch from approximately MP 0.09 (that Being

a point approximately 1000 feet from clearpoint to mainline) to end

of line at MP 2.7 (approximately Northwest 40th St. in Ballard).

1. Name and address of transferor: The Burlington Northern

and Santa Fe Rallway Company, 3017 Lou Men Drive, Fort Worth, TX

 76131-2830.

2. " Proposed time-schedule. The closing will occur on or

after the later of (a) , or (b) seven days from date ..

of filing of this notice with the STB. <

. 3. Mileposts. Approximately MP 0.09f(approximately 1000
feet from clearpoint to mainline) to MP 2.7 (end of 1line at

approximately Northwest 40th St.).

4. Total route miles. Approximately 2.7 miles. =

(£) Map. A map indicating the area to be served, origins,

termini, stations, cities, counties and state, is attached.

(g) Certificate of revenue. The required Certificate is

attached.
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Applicant acknowledges that it must preserve intact all sites

and structures more than S50 years old until compliance with the
requirements of section 106 of the National Historic Preservation

Act, 16 U.S.C. .§ 470f, is achieved.

Respectfully submitted,

Charles H. Montange
426 NW 162d St.
Seattle, WA 58177
(206)546-1936
Counsel for Applicant
Adventure Trail v
d/b/a Sea Lion Railroad
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Applicant SLR hereby submits the following caption summary
prepared in accordance with 49 C.F.R. § 1150.34:

Surface Transportation Board
Notice of Exemption

STB Finance Docket No.

_Adventure Trail d/b/a Sea Lion Railroad -- Acquisition and.
Operation Exemption -- The Burlington Northern and Santa Fe'

Railway Company

Adventure Trail d/b/a Sea Lion Railrocad, a non-carrier, has
filed a notice of exemption to acquire and to operate The
Burlington Northern and Santa Fe Railway Company's line between
approximately MP 0.09 (1000 feet from clearpoint to mainline) and
approximately MP 2.7 (approximately Northwest 40th Street at end of
line in Ballard) in the City of Seattle, King County, Washington.
Comments must be filed with the Board and served on Charles H.

Montange, 426 NW 162d St., Seattle, WA 98177, telephone (206) 546~
1836. ’

The notice is filed under 49 CFR 1150.31. If the notice
contains false or misleading information, the exemption is void ab
initio. Petitions to revoke the exemption under 49 U.S.C. §
10502 (d) may be filed at any time. The filing of a petition to
revoke will not automatically stay the transaction.

32
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Certificate in Atcofdance
with 49 C.F.R. § 1150.33(Q)

Railroad Project (SLR), hereby certify that applicant SIR's
projected revenues as a result of the transaction covered by this

notice of exemptlon will not exceed those that would quallfy it as

2
3
4
5 I, , of Adventure Trail d/b/a Sea Lion
6
7
8
9 a Class III carrler.
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Verification

city of Seattle )

) * ss.
State of Washington )
I, ", being duly sworn, depose and state that I am

of Sea Lion Railroad Project (SLR), that I am
authorized to make this verification, and that I have read the,
foregoing Notice of Exemption, and know the facts asserted therein’

are true and accurate as stated to the best of my knowledge,
information and belief. '

Subscribed and sworn to before me this ___th day of , 1997.

Notary public

My commission expires:

¢
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Exhibit H -~ letter to support grant application

~draft: 3 September 1997

Mr. Ray Allred -

Rail Office . ,
Washington State Department of Transportation
310 Maple Park Ave. SE

P.O. Box 47387

Olympia, WA 98504

Re: Application for Grant from WSDOT Freight
Rail Assistance Program for "The Ballard
Line"™ in Seattle, WA

Dear Sirs:

This letter is on behalf of Sea Lion Railrocad Project (SLR) in
connection with the Ballard branch of The Burlington Northern and
Santa Fe Railway Company (BNSF) railroad. SLR is the business name
for Adventure Trail, which in turn is an IRC 501(c)(3) Washington
State non-profit corporation dedicated, among other things, to
preserving otherwise to-be-abandoned railroad corridors.

SIR, Seattle, BNSF,. and Ballard Terminal Railroad Company
(BTRC) have negotiated a transaction designed to preserve the

Ballard Branch for rail and trail purposes. A key purpose of the.

transaction is to permit the continuation of rail service through

a new shortline railroad .(BTRC), while at the same time allowing

extension of the Burke-Gilman Trail from Eighth Avenue to Eleventh
Avenue and north of the Government Locks. In order to accomplish
this purpose, SLR and Seattle currently plan to make the bulk of
the rail corridor (including track) -available to BTRC for rail
operations for free. SLR will supply up to $28,500 in the first
year for insurance and track repair. Seattle will not be
responsible . for any subsidy for rail operations, other than
continuing the provision of free use of the real estate once
Seattle becomes owner. We see this as the only means to preserve
rall service to Ballard shippers consonant with recognizing the
underlying real estate values in the rail line. The transaction
is summarized in more detail below:

1. SLR will acquire, under an acquisition and operation
exenption from —the Surface Transportation Board, all BNSF's
interests in the Ballard Branch (BNSF MP 0.09 to BNSF MP 2.7) in
Seattle. SIR will assume all common carrier obligations. The
current acquisition contract draft calls for a bargain sale
substantially below BNSF's appraised value for the entire line.
BTRC will serve as operator for SLR under an Operating Agreement.

I3

SLR will enter into a memorandum of understanding with Seattle'to 
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transfer all real estate interests to Seattle upon or shortly after

the effective date of an STB authorization for railbanking of the
Ballard Branch. !

-

2. As soon as SLR acquires the line (expected approximately
October 1, 1997), ~ SLR will authorize BTRC to commence
rehabilitation activities, with an eye toward commencing service as
quickly as possible. SLR intends to pay $10,000 toward
rehabilitation, and pick up the first year's insurance (up to

$18,500). SLR will not charge any sum to BTRC for use of real,
estate or track. ” ' t

3. SLR will petition STB for an authorization for
abandonment. Seattle will file a Ystatement of willingness®
invoking section 8(d) of the Trails Act ("railbanking"). SILR will
consent ' to railbanking. BTRC and shippers will support

railbanking. (STB authorization for railbanking will qualify the
line for STB's "modified PCN" procedures, and allow transfer of the
line by SLR to City without City assuming any common carrier
obligations.) BTRC will file for a modified PCN, applicable when
" (a) STB authorizes railbanking, and (b) Seattle acquires the
underlying rail corridor from SLR.

4. STB authorizes railbanking as requested by SLR and
Seattle. STB issues the modified PCN. At this time, SLR transfers
all real estate in the line (save one parcel to be transferred to
BTRC for an .engine house) to City at a price adequate to cover
SIR's reasonably expected costs, and assigns the Operating
Agreement with BTRC to Seattle. SLR transfers track and ties to
BTRC. BTRC commences operation under the modified PCN.

At the conclusion of all these steps, SLR will have no
ownership interest in real estate, track.or ties. BTRC will own
the track, ties, and other track material. Seattle will own all
the real estate, save for the engine house parcel.

We currently estimate the elapsed time between SLR acquisition

and-ultimate transfer to the City of Seattle ‘at approximately six
months.

SIR and Seattle are willing to cooperate with BTRC in seeking
grants from the Washington State Department of Transportation for
rehabilitation of the line. Both SLR and Seattle require assurance -
on the following point: neither SLR nor Seattle wish to be liable<«
‘for repayment of the grant when (a) the ownership of the track apd
ties (including any —rehabilitation grant improvement) 1s
transferred to BTRC, (b) the ownership of the underlying real
estate is transferred to Seattle, (c) rail operations cease on the
Ballard Branch at some future time, and (d) BTRC or its successor
in interest engages in salvage of the track and ties (including any
rehabilitation grant improvement). Seattle and SLR have no
~opposition to grant conditions rendering BTRC responsible for
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repayment of some or portions of rehabilitation grants, or for
WSDOT having a contingent interest in the improvements, so long as
there is no claim back to Seattle or SLR.

, In the event of rehabilitation financing from the State, SIR
will work with .BTRC to accomplish rehabilitation.

The transaction with BNSF may close as early as the latter
part of September. In order to permit service to resume as quickly.
as possible, we encourage the State to expedite consideration of'!
this grant application.

We are authorized to state that representatives of the City of

Seattle have reviewed this letter and concur in the representations
contained herein insofar as the representations bear upon the City.

Very truly,

for SLR

Agreed:

for Ballard Terminal Railroad Company
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- Exhibit I -- form of BNSF-SLR acquisition agreement
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DRAFT 9/12/97

AGREEMENT FOR THE TRANSFER OF
CERTAIN ASSETS, RIGHTS AND OBLIGATIONS

! THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
(Formerly Known as Buwlington Northern Railroad Company)

BY AND TO

ADVENTURE TRAIL,
DOING BUSINESS AS SEA LION RAILROAD

b Namigro\doss\whitey\ballard sem
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DRAFT 9/12/97

; AGREEMENT FOR THE TRANSFER OF
; . CERTAIN ASSETS, RIGHTS AND OBLIGATIONS
, : OF

: , THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
‘ (Formerly Known as Burlington Northern Railroad Company)

BY AND TO !

- ADVENTURE TRALL,
| DOING BUSINESS AS SEA LION RAILROAD

This Agreement is entered into batween THE BURLINGTON NORTHERN -AND
SANTA FE RAILWAY COMPANY (formerly known as Burlington Northern Railroad
| Company),. a Delaware corporation with its principal place of business at 2650 Lou Menk Drive,
e | Fort Worth, TX 76131-283C (hereinatter referenced as "BNSF"), and ADVENTURE TRAIL, a
R nou-profit tax-exempt corpéxar.icn organized and existng under the laws of the State of

% Washington, with its principal placs of business at

>

and doing business as Sea Lion Railroad (hereinafter referenced as "SLR").
2  WHEREAS, SLR desires to obtain and BNSF desires to transfer in a transaction that is
part sale and part charitable donation (2 "Bargain Sale"), on.the terms and conditions set forth in

this Agreement, BNSF's Ballard rai! line and rail line corridor between MP 021 and MP 2.92 in

Seatile, King County, Washington as more specifically identified in this Agreement; and

NOW THEREFORE, in consideration of the mutusal covenants of the parties set forth

herein, SLR and BNSF agree as follows:

h\amigro\docs\whiticy\ballard. sam . 1
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1. Degcription of Assets and Business Transferred.

(2) BNSF shall convey by quit-claim deed to SLR on the date of Closing, sutiect to the
terms and conditions set forth in this Agreement and the terms, cenditions, reservations and

exceptions set forth in the approved form of deed (or multiple desds, as nesdsd to effect and

-

record the conveyance) attached hereto as Exhibit "A", all of BNSF's right, title and interest, if
ény, in the real property, improvemems— thereor, and right-of-way of BINSF's Baliard rail line and
rail ine commidor in Seatde, King County, Washingtor, as shown in schematic Exhibit "B"
, antached hereto, (heremafter "Rail Line"), and more particularly described in the attached legal
descripticn.

(b) BNSF shall convey to SLR, on the date of Closing, the rail freight transportation
e, business which BNSF conducts on the Rail Line, subject to the terms and conditions set forth in

- ' this Agreement, in the Quitclaim Deed, or in any agreement assigned by BNSF to SLR in

accordance with the terms of this Agreement.

(¢) BNSF shall convey to SLR, on the date of Closing, by a Bill(s) of Sale in the form of

Exhibit "C" attached hereto, all of BNSF's right, title ar;d interest. if any, in structures and
equz'ymcut currently present or routinely used in the ownership and operariog‘ of the Rail Line,
jncluding without limitation. all rail, ﬁcs, spikes, tie platcs, mi'I anchars, bridges, culverts,
@ signaling equipment, crossings, roundhouses, depots, and other supporting structures, ballast,
i track materials and supplies (excluding any BNSF vehicles, maintenance cquipment cn whesls,
radios, computer equipment, or any crossing signals owned in whole or in part or purchased by a
municipality or other such entity.) From the Effcctive Date of this Agreement to the date of

Closing, BNSF shall not removs any structures or equipment from the Rail Line, except in the

hi\amipro\docs\whitley\baliard sam 2
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performance of routine maintenance and répair of the line. This conveyance shall be subject to
the terms and conditions set forth in this Agreement, including those sst forth in Exhibit C, Bill
of Sale, and the terms and conditions sct forth in any agrecment assigned by BNSF to SLR in

accardance with the terms of this Agresment.

(d) BNSF shall assign to SLR, on the date of Closing, sugject to all terms and coﬁdirions
set forth in this Agreement, or in any agreement assigned by BNSF to SLR ia accordance with
the terms of this Agreement, all assignable rights, interest, authorizatons and agreements
pertaining to said Rail Line, and all obligations of BNSF to the extent that ti)ey arc related to the
Rail Line and are seﬁ forth in any agrecment identified in Exhibit "D", Agreements 10 be
L Assigned to SLR in Whole or in Part ("Assigned Agr;cemmts"). which is attached hereto. SLR

* hereby accepts the assignment of all such rights and obligaticns, effective on the date of Closing,

y:v ; . in accordance with their terms and the terms of this Agreement. BNSF, and not SLR, shall be

responsible for performing all of BNSF's duties in assigned agreements which are required to be
pecformed on or before the date of Closing. SLR, and not BNSF, shall be responsible for
performing all assigned duties in assigned agreements which are required to be performed after
the date of Closing. BNSF reserves all rights set fortfx in an;' agresment idcn-tiﬁed in Exhibit D

7o the extent those rights are related to (i) BNSF's ;-c:ainzd interests pursuant to this Agreement;

ar (it) one or more other rail lines or property of BNSF not included in this transaction. If any
comtract is related to the Properties and inadvertently is not idendfied in Extubit D, it is the inteat =
of BNSF andVS.LR that such contract be deemed to have been assigned by BNSF to SLR, in
whole or in part as appropriate, effective tﬁc date of Closﬁg. BNSF promptly shall provide to

SLR a copy of such contract immediately upon locating it. Buyer shall make no claim against

hilamipeo\docsiwirkiey\balliacd sam 3
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BNSF arising out of any failure to obtain a consent to assignment from any garty to an agreement
assigned by BNSF to SLR, in whole or in part. It is the intent of both BNSF and SLR that all

assignments of ;ights and obligations related to the Properties shall be effective on the date of

Closing.

(¢) Inspection. Promptly after the date of execution of this Agreement and up to Closing,
‘ '. BNSF shall upon reasonabie notice (i)- subject to SLR signing BNSE's smdmd Right of Entry
Agreement (the form of which has besn approved by SLR as of the Effective Date hercof and is
aunached hereto as Exhibit "E"), provide access to and cooperate with SLR and its agents in the
inspccﬁon of the premises; (ii) provide to SLR copies of the current frack profiles and valuation
maps which may be in BNSF's possession and (iix) at BNSF's request, and SLR's convenierce,
provide access 10 the Rail Line to SLR and its agents for the performance of a land survey or
mvi:Onxqental investigations (at SLR’S sole cost) subject to SLR and its contractor's signing

BNSF's standard Right of Entry Agreement.

) I_ms_lmu:ang; At SLR's option and expense, SLR may seek to cbrain a binding

commitment for titls inswrance for the Rail Line. BNSF shall provide reasonable and necessary

cooperation and administrative assistance (but not mopetary or otherwise) to SLR in any such

[}

efforts or in SLR's attempts to cure title defects, where possitle; provided, however, SLR
acknowledges that BNSF provides no guarantess of success in either obtaining title insurance or

curing title defects.

2. Temms of Transfer.

(3) SLR agrees to all of the follo'}ving:

h:\atntpro\docs\whitey\ballard.san 4
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(1)  Toacceptall transfarrad real and personal property "AS IS, WHERE IS"

and "with all faults”.

(2)  Toassume or arrange for the assumption of all common carrier obligations
pertaining to said Rail Line as may be required by law.

3) To pay on or before the date of Closing the total sum of S 582,871.00 by
wire transfer to cither: (i) BNSF, or (i) Apex Property & Burlington

f | : Exchange, Inc. ("APEX"), BNSF's intended assignes of BNSF's n’ght ta

receive payment hereunder. The wire wransfer by SLR shall be made in

accordance with written wirs transfer instructions provided to SLR by

BNSF at least thirty (30) days prior to Closing. BNSF represents that

APEX is a qualified intermediary within the meaning of Section 1031 of

- the Internal Revenue Code of 1986, as amended, and Treasury R;egulation

1.1031¢k)-1(g). BNSF intends to assign to APEX BNSF's rig_ht'to receive

payment of the purchase price for the Rail Line, for the purpose of BNSF

completing a t;;:-defe.rr:d exchenge. An initial deposit on the total

i ‘ . amount of 553;23“7.10 shall be wired within two working days of fiaal
exscution of this Agrsenient by both pan‘iesj

"(4)  To cooperate with BNSF, with respect t¢ any tax-deferred exchange or any

other tax-related trarsaction (including, without limitation, any donation

tax deductions resulting from this trarsfer) pertaining to the transfer of the

Rail Line and to exscute such décuments as may be required to effect any

tax-deferred exchange ox other tax-related transactiom.

b \amipro\doctiwhitley ballard s2m 5
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(5)  SLR acknowledges fhat the fair market value of the Rail Line pursuant to
an independent appraisal of the Rail Line is represented to be substantially
higher than the consideration paid hereunder, and SLR agrees to accept 2
donation (Bargain' Salc) of the Rail Line g the extsnt that the fair market
value of the Rail Line Is in cxcess of the pa);mcnr. required by
paragraph 2.(aXL;) above, which SLR acknowledges is not representativa
of the fair market value of the Rail Line. SLR agrees to take all actions
and execute all docurments, inchiding, but not limited to, the Donce
Acknowledgment section of Internal Revenue Service Form 8283, which
are necessary to allow BNSF o take a tax deduction with regard to the

donation (Bargain Sale) described herein.
(6).  Topay in addition w the sum of § 582,871.00, all costs of Closing (except
BNSF's costs of preparation of documents to be delivered at Closing).
This mcludcs, but i3 not limited to, any transaction fees, escrow and
service fee;s, wire service fees, real estate transfer taxes, recording fees and‘
sales taxes associated with this Agréement or any of the conveyances

- govemned by this Agreement. |
(b) This transaction and the consideration paid by SLR is not divisible.
3. Govemnmental Approval.

() Promptly following sxecution of this Agresment, SLR. at its sole expease, shall
prepare and file such d§¢ﬁments as may bc required to secure approval, or exemption from

approval, of this transaction by the Surface Transportation Board of the United States

hlamipro\docs\wiitiey\baitasd sun 6
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Department of Transportation ("STB"), an.d other governmental agencics, a3 appropriate. BNSF

shall cooperate r:asoné.bly with SLR to secure approval of this transaction by the STB and any

i
I

other govemmeéntal agencies. SLR shell make all reasonable cfforts 1o obtain this approval or
exemption in time for this transaction to close on or before October 1, 1997, SLR shall permit

BNSF to review and comment on prior to filing all decuments proposed by SLR to be filed with

the STB, or any court, to secure iegal approvel or exemption of this zansaction. In the event the
STB refuses to grant or revoke authorty for the transfer of the Rail Line, this transaction shal] be
rescinded, and any deposits paid by SLR shall be refunded within a reasonable period of time

after an administratively final decision denying or reveking authority for the transfer.

4. Representations and Warranties.
i (a) BNSF hereby represents and warrants to SLR, aad SLR's successors and assigness,
- l the following facts, a3 of the date of this Agreement and as of the date of Closing:
{ {1) BNSF is a corporation duly ovganized, validly existing, and in good
E - standing under the laws of the State of Delaware, and is qualified to do
.- . business as a forsign corporation in the State of Washington;
5 _ | (2)  BNSF has the corporate power and authority to enter into this Agreement,
2 . ' to make the donation (Bargain Sale) dcscr;bed herein, and carry out its
i : obligations under this Agrecmcnt; ‘
, (3)  The execution, delivery and performance of this Agreement have been
i duly authorized and approved by all aecessary corporate actions of BNSF,
and no further corpo:;ale proceedings of BNSF are required to corplete

the transactions covered by this Agreement;

hiariprotdoesiwhideyiballad sam : 7
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(4)  There is a0 provisi‘én in the Cerrificate of Incorporation or By-Laws of
BNSF which prohibits the exccution of this Agreement or commﬁon
of the transactions covered by this Agrecment;

(5)  Theoegotations rglucd to this Agreerneat have been handled by BNSF on
its awn behalf, without intervention of any agent or other person, s0 that
no party has a-valid claim on this basis for any finder's fze, brokerage
corumission, or mh:r. simular payment in connection with any of the
tracsactions includ.ed’ in this Agreement:

(b) SLR hereby represents and warrants to BNSF, and BNSF's successors and agsigns,
the follawing facts as of the dats of this Agrecement and as of the date of Closing, except where
specifically noted to be as of the date of Closing only:

(1)} SLR is a non-profit corporation, validly existing and in good standing
under the laws of the District of Columbia;

(2)  SLR is a qualified donee pursuant to Section 501(c)(2) of the U.S. Tax
Co'dc and any rules and regulations thereunder;

(3)  SLR has all requisitc authority to aéquire BNSF's rights and properties

. which are conveyed to SLR by this Aérccm&x: 10 enter into this
Agreement; to conduct or make arreng=ments to have conducted, rail
freight transportation business on the Rail Line (as of the date of Closing

only); and to perform all of SLR's obligations under this Agreement;

hamipeoidossiwhitley\badlard.sam N L 3 o
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(4)  The execution of this Agreement and consummetion of the transactions
which are a part of this Agreement have besn duly authorized and

approved by all necessary actions by SLR;

(5)  There is no provision in the SLR's corporate charter, by-laws (or other
similar docurnents éf tncorporation), or laws of the State of Washingion,
.which prohibits Athc executton of this Agreemeant or consummation of the

! _ transactions covered by this Agreement;

(6)  As of the date of Ciosiné only, SLR will have obtained all legal authozity

which i3 necessary to enable SLR to conduct or make arrangements to

have conducted rail freight transportation operations over the Rail Line (as
of the date of Closing only) and assumption (or arrangement of
assumption by a third party) of ail common carrier liability thersfor;

(7)  The negotiations related to this Agreement have been handled by SLR on

its own behalf, without intervention of any agent or party, and in such

manner &s not'to give rise to any valid claim by any party for any finder's

fes, brokerage commission, or other=sirilar, payment in connection with

. any of the ransactions included in this Agrc;::mcm; |
(8)  To the best of SLR's knowledge, neitter SLR nor any of SLR's financing
sources, nor any of their partnars, is 2 Class I railroad or affiliated with a

Class I railroad.

h\amipro\docsiwhitiey\ballaed sam 9
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5. Inspection and Condition of Raif [ine.

() SLR acknowledges that SLR has inspected the Rail Line, including improvements

ard structures on the Rail Line. SLR further acknowledges that no representation has been made
: by BNSF to SLR conceming the state, condition or quality of title of the Rail Line, or the age of
any improvements oa the Rail Line. ;

(b) BNSF HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY,
WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE RAIL -
! . LINE, ITS MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE
QUALITY OF THE MATERIAL OR WORKMANSHIP OF THE RAIL LINE, THE
CONFORMITY OF THE RAIL LINE TO ITS INTENDED USES, OR THE QUALITY OF
TITLE TO THE RAIL LINE. BNSF SHALL NOT BE LIABLE TO SLR FOR ANY
\ i INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING STRICT LIABILITY IN
o TORT) WITH RESPECT TO THE DESIGN, CONDITION, QUALITY, SAFETY,
MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE, OF THE RAIL
LINE, OR THE CONFORMITY OF THE RAIL >LINE TO ITS INTENDED USES. SLR
, ACCEPTS, THE RAIL LINE IN “AS IS, WHERE [8" AND "WITH ALL FAULTS’
CONDITION, AND SUBJECT T0 ALL LIMITATIONS ON E;\ISF'S RIGHTS, INTEREST,
AND TITLE TO THE PROPERTY COMPRISING THE RAIL LINE.

6. Management Oueration and Maintenance of the Premises.

SLR assumes full and complete responsibility — whether finarcial or otherwise — ff)r the
management, operation and maintenance of the conveyed premises, and under no cx’rcumstznccs'

shall BNSF be required to manage, operate or maintain the conveyed premises after Closing. In

h:\mipm\docs\whidcy-\bdlvd.nm 10
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no event shall this agreement be constmed- tq creale a joint enterprise for the usc or operation of
premises.

7. Indemnity of SLR

SLR will indemnify and hold BNSF harmless from any and all liability (including
without limitation, strict liability regardless of BNSF's negligence), cost or expense, inchuding |

attorneys' fees, arising from the actions or inactions of SLR. its agents and invitees and any third

party trespasser(s) after the date of Closing or arising as a result of this sale, including injuries,
death, or property loss or damage. SLR shall protect, hold harmless and indemnify BNSF

against any clam or liability ansing from or based on the violation of any law, ordinance,

tegulation, mnjunction, or final order or decree of bodies or wibunals having any jurisdiction or

authority, which in any way affect the performance of this Agreement, whether by SLR or its .

g e cmployee, agents or subcortractors. Except as otherwise provided in Paragraph $ below, SLR |

essumes the risk that hazardous substances and contaminants may be present on the premises,

and indemnifics, holds haxmlcsﬁ, and hereby waives, relesses znd discharges BNSF from ary and

all present or future claims or demands, and any and all damages, loss, injury, claims or éosrs,v

including fines, penaltics and judgments arising from or irfany way related to the coudition of

. the premises or the presence of ;ny hazardous substances or éonmmjmgw in, or under the
! premises. SLR shall be rcqunsiblc for defense of any litigation contesting the right of the
parties hereto to enter into or effectuate this Agreement. In the event that SLRYdoes not actively
defend against such claims on its own behalf and/or in joiﬁt defense with BNSF, SLR agress to

| reimburse BNSF for reasonable and necessary out-o-ﬂpockci expenses, including reasonable

attorneys' fess incurred by BNSF in connection with litigation erising out of the transfer or use of

h:\amipro\docs\whittey\baltard sum - i1
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the premises covered by this Agreernent SLR warrants to BNSF that SLR (of its operator,

con&acwr, agent, or assignee or other party in possession, custody, or control of the Rail Linc in

j licu of SLR] shall, at its own expense, obtain and maintain in force during rail operations and/or
interim trai] us¢ Commercial General Liability Insurance for all claims arising out of bodily

" injury, illness and death and from damageés to or destruction of property of others, including loss
or wse thereof, and including liability of BNSF (excepting any liability of BNSF resulting from
use of its retained interests pursuant to paragraph [(b) hersin,) with minimum limits for bodily

injury and property demage of 2,000,000 per occurrence, with &n aggrezate of $5,000,000. In

the event SLR assigns this Agreement to a political subdivision, a Certificate of Self Insurance

up to said amounts for the same or similar coverage shall be sufficient for said assignee.

Evidence of insurance (or self insurance, as the case may be) shall be provided 1o BNSF prior to

Closing.

0

- 8. BNSF's Indemniry
Subject to the provisions of Section 9 pertaining expressly to envirommental liability, .
! BNSF will indsmnify and hold SLR h@as from any and all liability, cost or expense,
including attomneys' féss, imcurred by or assessed aganst SLR arising befors the date of clasing
on account of igjuries, death, or property loss or damage 'resxllﬁng from BNSF's willful cr
negligent acts or omissions in connection with BNSF's use, operation ¢r maintenance of the
premises. ‘
(a) Seller shall indemnify, defend and hold Buyer harmless from all costs, losses,

. liabilides, obligadons and claims that may arisc from (i) Seller's failure to comply with any

f\amiproWdocsiwhitley'ballard sam 12
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applicable eavironmental laws tefore Cl’;)sing or (ii) the release or disposal of any hazardous

substance, solid waste or any other environmental contamination o, Within or from the premises

before Closing.

®) Buj'er shail indemnity, defend, and hold Seller harmless from all costs, losses,

liabilities, cbligations, and claims of any nature whatsoever that may arise from (i) Buyer's

failure w0 comply with any aﬁplicabl;: environmental laws with respect to the premises after
; Clasing or (ii) the storage, disposal or release of any hazardous substarce, solid waste or any
other enviroamental cortamination on, within cr from the premise$ af::' Closing. For purposes
of this Paragraph 9(b), the term "release" does not incvludc any further or continuing release of
any hazardous substances or other eavironmental contamination that was otherwise present on

the premises as of Closing.

£
€

As used above, the term "applicable environmental laws" means all state, federal or local laws,

statutes, ordinances, rules, regulations or orders pertaining to health or the environment

including, without limitation, th_c Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 ("CERCLA"), as amended by the Superfund Amendments and- -
Reauthorization Act ("SARA"), the Resourcc. Con.scrvétion 'af.xd Recovery Act of 1976

. ("RCRA"), and the Washington State Model Toxics Control Act é"'MTCA';), as each is ameaded
from time to time. As used hecein, the terms "hazardous substance” and “release” (except as
provided above in Paragraph 9(b) have the m;aanings specified in CERCLA and the terms “solid

| waste® and "dispesal” (or "disposed") have the meanings specified in RCRA (except as provided

~ above in Paragraph 9(b)(ii)). If sither CERCLA or RCRA is amended to broaden the meaning of

any term defined thereby, the broader meaning shall apply to this Agreement after the effective

h\urnipro\doesiwitltioy\basiard, sam 13
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date of the amendment. Morcover, to the-extent that Washington law establishes 2 meaning for
"hezardous substance”, “release”, "solid waste”, §r "disposal” that i3 broader than that specificd
in eithec CERCLA or RCRA, the broader meaning shall apply.

10. Salvage Conditions

In the event salvage is conducted upon approval of governmental authorities, SLR or it$
coutractor shall ensure the following c'onditions are satisfied: .

(8) SLR (or its agent) shall, at its own expense, obtain all necessary permits and licenses

and shall comply in all respects with any and all federal, state, and local ordinances, laws, or

regulations applicable to saivage or wack materials obtained pursuart to this Agreement.

(b) SLR shall keep open and in safe condition all public er private highways, highway
crossings, and highway approaches that may be affécted by its operations hersunder, unless
permission to the contrary is given by proper public or private authority, as the casc may be.

- (c) Whenever, upon proper authority baving besn obtained, highways, highway
crossings, or highway approaches are tcmpora:rﬂy closed, disturbed, or detours established, SLR,
at its own expense; shall erect and maintain suitable barriers, warning signs, and lights for the
pmtccﬁon of the public and interested owners of private property affected.

(d) At the completion of work, public and private high;rays, highway c:osﬁings, and
highway approaches that have been disturbed by SLR's operations shall be restored by and at the
expense of SLR t.c a coﬁdiﬁon satisfactory to any interested public authority.

(=) SLR IS PLACED ON NOTICE THAT FIBER OPTIC, COMMUNICATIONS,
CONTROL SYSTEMS. AND OTHER TYPES OF CABLES MAY BE BURIED ON THE

PROPERTIES. Before begiming work, SUR shall telephone BNSF's Communications Network

h\mmiprovdocs\whidey\ballsrd.sun 14
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' . Control Center 1-800-533-2891 (a 24 hour' number) to determine if cable systems are buried on
| ,

§ the property. The Communication Network Control Center will comtact the appropriate
i :

I personnel to have cables located and make arrangements with SLR for protective measures that

“must be adhered to prior to the commencement of any work on the property. In addition to the

e

liability terms 'elsewhere in this Agreement, SLR shall indemnify and hold BNSF' harmless
i .
: against and from all costs, liability and expense what;ocv:: (including, without limitation,
: attorney's fees and court costs and expenses) arising out of or in any way contributad to by any
! act or omission of SLR, jts subcontractors, agents and/or employees, that cause or in any way or
decree contribute to (1) any damage to or destruction of any telecornmrmications system by SLR,
and/or its subcontractars, agents aad/or employsss, on tﬁe property (2) any injury to or death of
any persori employed by or on behalf of any telecommunications company, and/or its contractor,

agents and/or employees, on the properties, and/or (3) any claim or cause of action for alleged

loss of profits or revenue by, or loss of service by a custorer or user of, such telecommunication
combany(i:s).
{ " 11. Maintenance.
| Through the Closing Date, BNSF agrees to be responsible for the operation, maintenance
. and repair of the Rail Line (and associated structures and equipmer;t).
12. Qbligations are Contipuing,
The represectations, warranties and obligations of SLR and BNSF in this Agreement are
continuing and survive the Closing. Terms of comtinuing cbligations in this Agrzement are
subject to amendment oriy by a written contract signed by both SLR and BNSF, or their

respective successors or assigns.

. hoamipro\dacsiwhidey\ballard.sam 15
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13. Closing. o
(a) At Closing, BNSF shall deliver to SLR the following documents:
(1) A sufficient number of original counterparts of an executed Quitclaim

Deed to the Rail Line, in exact form as the Quitclaim Dezd attached hereto

as Exhibit A, to enabie SLR to file an original Quitclaim Deed in each 5*

county in which the real property comprising the Rail Line is located;

i
i
i
!
|
i

(2)  An executed Bill of Sale in exact form a3 the Bill of Sale attached hereto
as Exhibit B;
} (3)  All other documents and agrzements required from BNSF under this
I Agreement.

(o) At Closing, SLR shall deliver to BNSF or APEX (if so directed by BNSF) the

L . balance of any sums due hercunder pursuant to Paragraph 2 of this Agreement.

! ’ . 14. Promation.

Real estate tax&; prepaid renrals; utilites, and other income or fess ariributable to the
' Rail Line interests transferred to SLR unﬁ:x the terms of this Ag:ccmcnf, shall be prorated
b;rwc?n BNSF and SLR in such marner as to allacate to BNSF all income. taxes and expenscs
atributeble on or prior to the date of Closing, and to aﬂocatc"to SLR all income, taxes and
expenses attributable afler the date éf Closing. Tae sum paid by SLR to BNSF or Apex at
Closing shall not te adjustea based on this proration, but payment settling in full all prorated

items shall be made no later than 60 days following the date of Closing.

hamigro\docs\whitley\ballard sam 16




L L o o LT S LA o A e DTS S T R S F S O L I T e
KN 30

93/15/1597 @8:45 286E4€3733 CHARLES H MONTANGE

Sen 15 1997 100940 BNSF LEGAL . Mo 05U 2 1gg

15. Interchange. _ -

i SLR and/or.im designated operater and BNSF shall designate a location at which they

5 may interchange rail freight cars 'and equipment upon transfer of operations and shall reach

E mutual agreement upon the essential terms and conditions of such potential interchange.

, 16. I;msfvg of Operations ' ' , | ’
; All rail cperations on the Rail Line shall be transferred from BNSF to SLR (or s

cantractor or agent as the case may be) at 12:01 a.m. on the day following the date of Closing

subject to the terms of this Agreement.

17. Rail Line Qgerations

Fram the cffective date hersof through and including the Closing Date, BNSF shall be

responsible for: (a) all cormmon carrier rzil operations, inctuding car supply, on the Rail Line; (t)

PRl
e N

any freight loss and damage claims attributable to rail operations over the Rail Line; and (¢) all
car hire and car mileage allowance payments relating to rail ppemiqns over the Rail Lipe.

18. Gavemning Law and Dispute Resolutign.
| | This agreement shall be governed by the laws of the State of Washington. In the event
any dispute between SLR (or its assigns) and BNSF (o.r its ,assigm)lariscs out of or relates to the.
construction of and/cr performance under this Agr:emen;- rhc"dispute shall be resolved by
binding axbitrariop pLirsuant to the Commercial Rules of Acbitraticn, as amended from time 10
time, of the American Arbitration Association. |

19. Effect of Waiver.

Any waiver by either SLR or BNSF or failure of either SLR or BNSF to insist upon full

and complete performance by BNSF or SLR of obligations set forth in this Agreement skall not

h\rmipro\docs\whidey\ballazd san 17
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constiture & waiver of release of such party's right to insist upon full and complete performance

of any other obligations in this Agreemam, or & waiver or release of such party's right to fnsist

upon full and complete pcrfotmahcc of the obligatiéns that weres waived or rot enforced for
periods prior to, or fellowing, the waiver or failure to insist upon full and complete performance.
}

This Agreement shall be amended or modified only by written agrsement signed by the parties

hereto.

20. Notices.
All notices and other communications under this Agreement shall be . writing and
de¢med properly served if deliversd by hand to the party addressed cr, if mailed, when received -

by the United States Postal Setvice in registered or certified mal, postage prepaid, or, if sent by 2

national overnight service, when reeeived by the carrier service in & prepaid mailer, retum receipt

requested, addressed as follows:

BNSF:  Mr. Jim ONeil
: Vice President
Property Management Department
i ' The Burlington Northern and Santa Fe Railway Compeny
i ~ P.0O.Box 961050 "
Fort Worth, Texas 76161-0050

SLR: Mr. David Burwell
- Rails to Trails Conservancy
1400 Sixteanth Street, N.W.
Suite 300
Washington, D.C. 20036

| , Mr. Charles Montange
| 428 N W, 162nd Street
Seattle, Washington 98177

N  hamipoWoss\whideyballard.am .18




B e e T P T et e R L L T R e e ot Vit

89/15/19297 98:45 2865463739 C CHARLES H MONTANGE

C o Su 150097 Q0 BSRLERM | M550 arig

Either party hereto may change its address or addresses to which notices are 1o be given by

providing written notice of the change 10 the other party.

21. W&Mﬂi&m

This document, together with all Exhibits atsched hereto, constimues the emtire
agreement between SLR and BNSF relating to this transaction. Any other prior or}?
contempémncoué agreements, tmdet:standings, representations or statements, whether oral or
written, concerning the subject matter hereof arc merged herein. The headings and titles to
provisicns in this Agreement ars for convenience only, and shall not be deemed to modify or
affect the rights or duties of SLR or BNSF. All rights and obligations of SLR and BNSF set
forth in this Agreement, or in any Exhibit attached hersto, are integral parts §f this Agreement.

22. Successors.

This Agreement shall be binding upon and inure to the benefit of the heirs, executors,

R ar

administrators, assigns and successors in interest of the respective parties hereto,
23. Recording.
The parties agres to execute all documents n.cccsaary for the r?,c;)rding of the entry by the
parties into this Agreement or for the Closing of this transastioa. ‘
-. 24. Cooperation.
BNSF and SLR shall cooperate to cémple‘(e the requireruents and Closing of this

Agreement. Each party shall bear its respective costs for staff, consultants and aftorneys utilized

1o enter into and complete the requirements of this Agrsement.

P . Wumiproldocsiwhitiey\ballard.sam 19
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25. Liens of Sciler's Mortzages - -

BNSF shall deliver to SLR, who shall place of record, good and sufficient releases of the

; Liens of BINSF's mortgages, whcre required under the terms of any mortgage on the premises,
within 2 reasonable period of time after Closing. In the event the BNSF shall be urable o obtain
said releases for any rcason'within two (2) years from the date of the Closing, the BNSF shall 3
have the right to terminate this agrcci-ncnt upon serving written notice of zéminadon uvpon SLR
within thirty (30) days thereafter, and both parties shall thereupon be released and discharged
frora all liabilities and obligaticns hersunder, except that BNSF shall repay to SLR any sums

paid hereunder upon a reconveyance of title to the premises to BNSF free and clear of defects or

obligations to the same extent as if no conveyance had been made to SLR hercunder.

26. Euturs Tyajl Development North of Seaview Avenye

In the event SLR elects to develop a trail north of Seaview Avenuz; the following criteria

shall be applicable:

(a) BNSF shall retain a non-exclusive casement to use the current access road north of
Seaview Avenue extended northerly to the intersection of the Ballard right-of-way with the

" North line of West 65th Street extended southerty for access 1o BNSF's mainline, provided,

however, that the parties recognize the access road may be sﬁiﬁed"to the east to provide space for
the interchange track, and may be used by SLR for trail purposes, and provided, firthes, that in
no event will aﬁy design change.s result in disruption of BNSF's ingress and egress to BNSF's

. mainline;

i (b) SLR shall develop any jointly used access road and trail such that the facility will

support SLR's vebicles and cquipment;

h:\amipso\docsiwhidtey\batlard sam 20
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(c) SLR shall install and maintair s six foot high ch:t-in link fencs bctwcﬁ the jointly
 used access road and trail and BNSF's mainline, provided, howevc.r, that said fence shall allow
access 1o the 65th Street underpass and shall have gates precluding access by the general public

; to i) BNSF's mainline; ii} the remainder of the access road onto BNSF's property north of the
65th Street underpass; and iif) the Ballard Branch inmh;.mc; o . i
; (d) SLR will install a fence or divider three to three and one-half feet high on the west
side of the jointly ﬁsed access road and mail;

, (¢) SLR may provide a crossing of the Ballard Branch interchange tracks on the notth

; side of the interchange area for access o Seavie\;z Avenue, and SLR agrees that ahy such

i

: crossing will ) not unreasonably interfere with BNSF's interchange aperations; ii) be designed
o, f : with adequate crossing protection, which at a minimum provided for zig-zag barriers or other

| : similar structures or devices intended to slow and/or stop trail traffic at the crossing;
, : . (f) Inorderts acc;ammodatc SLR’s trail development plans, SLR may, at SLR's expense,
i clevate the access road and trail, provided no such development will result in any dzgmdaﬁon of
the toe of the slope of the existing main line grade located east of the curren: wack structure; and
(g) SLR shall be responsibie for znsuring' ad:quaw;iramagc is provided, at SLR's

expense, to the extant drainage work i;s required to a;commodaié '{;‘;&M‘c trail 'dzvclopmcqt The
| .
; partics agree that a conceptual design reasonably similar to that set forth in the attached
% Exhibit;_ is generally acceptable;
| | (h) All fence, gate, and divider clearances from trackage shall mest or exceed any
: clearances required by federal, state, regnlatory, or municipal law as such laws and regulations

may be amended from time to Sme.

Cd R\anmiproldocsiwhitiey\ballard.sam , 21



'
H
|
i
]
'
'|
i
i
i

. 69,’1’5/1‘395 #8:45 . 286E463739 CHARLES H MONTANGE

. et o 1 e age Barg e ara b s | rbr T e @ e i e i e

SR babie it e e e My Db
PR R e L R i,

stidali

,  PAGE
Sep. 15,1967 10:2000  BNSF LSGAL R TR TR

(i) Notwithstanding any provision to the cortrary, any design of a trail, interchange track,
and/or design changes to BNSEs existing road access in the area shall be done with prior

consultation and approval of BNSF's engincering personnel, which approval shall not be

urreasonably withheld or delayed.
27. Effective Date. !

The effective date of this Agreement shall be the day of

1997 ("Effective Date").

IN WITNESS WHEREOF, authorized representatives of the parties have executed this

agreement as of the Effective Date.

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

By:
Title:
"~ ADVENTURE TRAIL,

doing business as Sea Lion Railroad

- By:

Title:

hamipro\doestwhitley\oellrd s2m 22
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~ STATE OF TEXAS

§
§
COUNTY OF TARRANT  §
Lo On this day of , 1997, before me, 2 notary public in and for said

county and  state, personally  appeared and

of THE BURLINGTON NORTHERN AND SANTA FE .
RAILWAY COMPANY, known to me to be the identical persons and who acknowiedged the

- exacution thereof to be their voluntary act and deed for the purposes therein expressed.
WITINESS my hand and notarial seal the date above written.
Notary Public
STATE OF §
) ﬁ:. L §
Lo ; COUNTY OF §
~ Onthis __ dayof ", 1597, before me, a notary public in and for said
P county and  state, persomally  appeared and

of ADVENTURE TRAIL, doing business as Sea Lion
Railroad, known to me to be the identical persons and who acknowledged the ¢xecution therecf
to be their voluntary act and deed for the purposes therein expressed.

WITNESS my hand and notarial seal the date above, written.

Notary Public

H
1
!
!
i
I
i
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Exhibit J -- form of letter from Seattle to BNSF

draft: 28 August 1997

Mr. Douglas Babb

Senior Vice President

The Burlington Northern and Santa Fe Rallway Company
3017 Lou Menck Drive

Fort wWorth, TX 76161

Re: Burke-Gilman Agreements and
BNSF-SLR Transaction

Dear Mr. Babb:

, This letter is to confirm to The Burlington Northern and
Santa Fe Railway Company (BNSF), as successor to the Burlington
Northern Railroad Company (BN), that the City of Seattle hereby
waives its right of first refusal provided in paragraph 7 of the
Burke-Gilman Agreement dated 24 January 1989 between the City and
BN with respect to the Ballard Line defined as BNSF MP 0.09 (that
being a point approximately 1000 feet south of the clearpoint to
B the mainline) to end of line at approximately BNSF MP 2.70
(w“f‘ (approximately 45th St.) in the Ballard district in Seattle,

vt provided:

"z .

28 a) BNSF sells and otherwise transfers the entire Line to SIR
29 in a fashion permitting Sea Lion Railroad (SLR) either to
30 continue rail operations on the property or to railbank the
31 . property pursuant to 16 U.S.C. 1247(d):

32 :

33 b) BNSF also enters into appropriate interchange arrangements
34 acceptable to SLR or its nominee (Ballard Terminal Railroad
35 Company) for continued rail operatiorn.

36

37 The intent of the 24 January 1989 agreement was to preserve,
38 among other things, the Ballard Line for continued public purposes,
39 including extension of the City trail system. Paragraph 13 of the
40 24 January 1989 agreement anticipates that the parties may take
41 additional acts to implement the intent of the agreement. The City
42 regards transfer of the property in question from BNSF to SLR as an _
43  additional act  |reasonably reguire(d] to, consummate the -
44 transactions contemplated" under the 24 January 1989 agreement. ™
45 The City further regards the transfer as consistent with the Trail

- 46 Implementation Agreement between BN and the City dated 23 September
47 i991. -

48
M The City supports acquisition of the Ballard Line by SIR,
o railbanking of the Ballard Line by SLR, operation of the Ballard
L Line for rail purposes under a "modlfled PCN". by Ballard Terminal
K Railroad Company upon transfer of the railbanked premises to the- -

39
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City, and joint operation of the premises for public purposes
(including trails) by the City compatible with rail operation under
the modified PCN. The City on no account wishes to assume any
common carrier obligations itself. The City does desire to ensure
that the entire corridor is preserved intact, and the transaction
between BNSF and SLR is part of an approach which is the most
efficient, cost-effective, and reasonable method to accomplish the
City's goals. We appreciate BNSF's cooperation in this effort.

Very truly,

Bruce Brooks
Deputy Mayor

40
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Exhibit K -- FOIMOF MOU SLR/Seattle

- -

28 August 1997

Memorandum of Undeﬁstanding

The City of Seattle ("City"), a municipal.corporation of the .
State of Washington, and Adventure Trail d/b/a Sea Lion Railroad !
Project ("SLR"), a District of Columbia non-profit corporation,
hereby enter into the following Memorandum of Understanding (MOU):

1. SLR will employ its best efforts to acquire all property
interests from The Burlington Northern and Santa Fe Railway Company
(BNSF) in the Ballard Branch from approximately BNSF MP 0.09 (1000
feet from mainline) to terminus of line at approximately BNSF MP
2.70 (45th St.) in Ballard. SLR intends to transfer, and City
intends to accept, all real estate interests obtained by SLR
pursuant to that contract, save only for the parcel specified in
the Operating Agreement (see. below) for use as a locomotive
facility. SIR will submit the final form of the purchase agreement
to City for approval as to form before SLR executes said contract.
SIR intends to transfer, and City intends to assume, all
i obligations and responsibilities SLR acquires with respect to the
. real estate under the BNSF/SLR contract. If the agreement between

27 BNSF .and SLR is acceptable, City will expeditiously supply SLR with
28 . a letter stating "The agreement for purchase of the Ballard Branch
29 between BNSF and SIR dated ; 1997, is acceptable as to form."
30 .

31 2. SLR will employ its best efforts to enter into an
32 Operating Agreement with Ballard Terminal Railroad Company in a
33 - form acceptable to the City. = City shall acknowledge the
34 acceptability of the form of an Operating Agreement by signing a
35 statement to such effect on the OperatingfAgreement.

36 R

37 ~ 3. Subsequent to acknowledgment of the acceptability of the
38 form of the Operating Agreement, the City shall employ its best
39 - efforts to adopt a franchise ordinance consistent with authorizing
40 Ballard Terminal Railroad Company to operate on behalf of the City
41 pursuant to a modified certificate of public convenience and
42 necessity (modified PCN). Upon adoption of said franchise, SIR .
43 will employ its best efforts to petition the Surface Transportation
44 Board (STB) for an expedited abandonment authorization, including*
45 exemptions from "offer of financial assistance" ("OFA") and public
46 use provisions. City promptly will £file a ‘“statement of
47 willingness" to assume financial responsibility, and otherwise

coordinate and cooperate with SLR in obtaining authorization for
raillbanking the Ballard Branch. City will bear all reasonable
legal fees incurred by SLR in obtaining railbanking authorization.
SIR shall bear all filing fees for the-petition.

41
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= 4. When STB authorizes the line for railbanking, City agrees
2 to employ its best efforts to obtain final City Council approval
3 for acquisition of all real estate interests in the corridor
4 (except for a parcel designated for the locomotive facility) from
5 SLR. It is the intent of the parties that the City shall be in a
6 position to accept assignment of the obligations, rights and
7 responsibilities of SLR under the Operating Agreement with Ballard
8 Terminal Railroad Company and the obligations, rights and
9 responsibilities of SLR with respect to BNSF. The City understands

10 and acknowledges that it will seek Council approval to accept the ‘i
11 ~ property in AS IS, WHERE IS condition, and that it will hold SIR
<12 harmless from liability for actions or inactions upon the corridor.
13 SLR. warrants and agrees that it will not authorize any additional
14 uses on the corridor except as specifically provided. in the
15 Operating Agreement with Ballard Terminal Railroad Company, without
16. thirty (30) days prior notice and consultation with the City. ’
17
18 5. Subject to completion of appraisals to demonstrate that
19 = the value of fee-owned parcels in the corridor meets or exceeds the
20 sum of $710,000, City offers and agrees to pay SLR that amount in
21 " cash for the transfer of real estate interests in the corridor, but
22  not including track, ties, or other track material, by quitclaim
23 deed. That sum shall be reduced by an amount equal to $14.50 per
2 " square foot multiplied by the square footage of land owned in fee
i by SLR that is conveyed by SLR to BTRC for use as a locomotive
%77 storage area.. The amount payable shall be paid in cash, as of
S Zr closing. City agrees to assume all closing costs, excise taxes,
28 and other. fees, and to pay any property taxes incurred by SIR in
29 . the period of SLR ownership, as of closing. City and SLR agree to
30 cooperate to achieve closing as soon as possible after the issuance
31 of an effective railbanking order, but in a fashion consistent with
32 continuity of rail service under a modified certificate of public
33 convenience and necessity. City shall not withdraw this offer and
34 agreement any earlier than twenty days following the effective date
35 of an STB order authorizing railbanking of£ the premises. SIR may
36 accept this offer and agreement at any time that it remains
37 outgtanding. o
38 '
39 6. In the event (i) STB declines to issue an authorization
40 for an exempt abandonment/railbanking within ten (10) months. of
41 SIR's application for such an exemption; or (ii) STB issues an
42 effective Notice of Interim Trails Use, SLR notifies City of -
43 acceptance of the offer and agreement set forth in paragraph 5, and =
44 City fails to acquire the property within two months thereafter, «
45 SIR may dispose of the property or interests in the property as SLR

sees fit without further obligation to City.

7.. During the period of SLR ownership, SLR shall not approve
any construction plans tendered it for approval by Ballard Terminal
Railroad Company which the City determines interfere with future
trail plans. City acknowledges that SLR as Owner has only thirty
days from receipt in which to review such plans. City acknowledges

42



that it must complete review within that period or it shall be
deemed to have waived objections. SLR undertakes to employ its

best efforts promptly to tender”any plans received from BTRC to
City.

8. City accepts Ballard Terminal Railroad Company as SIR's
operator prior to City acquisition of the Ballard Branch.

9. Notices under this agreement shall be sent as follows:
if to City, to Director of Seattle Transportation Department

City of Seattle, 600 -- 4th Ave., 4th Floor, Seattle, WA 98104; |}
fax -- 206-684-5180. '

if to SLR, to Manager, SLR, P.O. Box 17883, Seattle, WA 98107;
fax -- 206-706-1991. °

10. City agrees to hold SLR harmless from any claims for
ln]ury or property damage, including attorneys' fees, that arise by
reason of operation of the Burke-Gilman Trail or extensions thereof
in the corridor during the period of SLR ownership.

11. The parties agree to cooperate in the execution of such
further agreements, or in the taking of such additional actions, as
may be necessary to accomplish the intent of this MOU.

Lo 12. City represents that it has authority from City Council
{7 to acquire the property from SLR.

28 . :

29 13. ~Upon SLR and BTRC executing an Operating Agreement, City
30 and SIR will cooperate with BTRC in seeking rehabilitation grant
31 flnanCLng from the State, provided, however, that neither City nor
32 SIR incur any liability by reason of the grant when property is
33 transferred as contemplated between the parties, or in the event
34 rail service ceases and a party other than SIR or the City salvages
35 track, ties, or other track material. _ .

36 X - _ = .

037 : 14. At any time after acquisition of the premises by SIR,
38 City shall have a right of entry to perform such surveys and
39 preliminary studies as are reasonable and appropriate to expedite
40 ‘construction of additions to the Burke-Gilman Trail west of ?he
41 . Government Locks and between 8th Avenue and 11lth Avenue upon City
42 acquisition, provided, however, that City agrees to hold. SLR
43 harmless from any claims, including claims for personal injury, .
44 property damage, attorneys fees, court costs, or penalties, arising_
45 due to any action or inaction of the City under this right of
46 - entry. -

15. This Memorandum of Understanding is subject to whatever

orders or conditions are placed upon the subject property by the
Surface Transportation Board. :

"

43
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COUNCIL BILL No ]

AN ORDINANCE granting to the Bailard Terminal Ratlroad
Company a railway franchise and the right, privilege and

authority to locate. lay down, construct, maintain, own, and

operate standard gauge railway tracks in,upon, along and across
that portion of the Burlington Northern and Santa Fe Railway :
Company’s former Fremont to Ballard. Washington Branch Line  ©
right-of-way between Sixth Avenue North West and North West
67th Street. for a term of thiriy years, specifving terms and
conditions under which this franchise is granted, and providing

for acceptance of the franchise, its terms and conditions.
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ORDINANCE / / g 73 H

AN ORDINANCE granting to the Ballard Terminal Railroad Company a railway franchise and the
right, privilege and authority to locate, lay down, construct, maintain, own, and operate standard -
gauge railway tracks in, upon, along and across that portion of the Burlington Northern and Santa
Fe Railway Company’s former Fremoni to Ballard, Washington Branch Line right-of-way
~etween 6th Avenue Northwest and Northwest 67th Street for a term of thirty years, specifying
texms and conditions under which this franchise is granted, and providing for acceptance of the
franchise, its terms and conditions.

WHEREAS, the Burlington Northern and Santa Fe Railway Company (BNSF) has expressed its
intention to abandon that part of its line between BNSF Milepost 0.09 and BNSF Milepost 02.70
in the Ballard area of the city; and

WHEREAS, in 1988 the Burlington Northern Railroad Company and The City of Seattle set forth their
joint objective to maintain a permanent linear corridor along selected railroad rights-of-way for
trail purposes, including the right-of-way designated as the “North Ship Canal,” being the
Section from Third Avenue NW to the connection with the north/south rail line at NW 68th
Street, which Section includes the above Mileposts; and

WHEREAS, the City’s long-held policy is also to support rail-served businesses along the selected
railroad rights-of-way; and

WHEREAS, Resolution 29474, passed November 12, 1996. reiterated the City’s commitment to
railbanking the North Ship Canal right-of-way for trail purposes and specified a preferred

location for the trail’s extension; and

WHEREAS, the Ballard Terminal Railroad Company (BTRC) recently has been formed to provide rail
service to businesses located in the Ballard industrial area; and

WHEREAS, BNSF intends to enter into agreements that will result in the right-of-way being railbanked
and owned by the City, and the rails, ties and other track materials being owned and used for rail
service by BTRC pursuant to a modified certificate of public convenience and necessity issued

by the Surface Transportation Board as authorized by 49 C.F.R. 1150.21 er seq.; NOW,
THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1.  Conditions of Grant.
(a) That The City of Seattle (“the City”) does hereby grant to Ballard
Terminal Railroad Company (“Grantee”), a railway franchise and the right, privilege and authority to
locate, lay down, construct, maintain, own and operate standard gauge railroad tracks in, upon, along and
across Burlington Northern and Santa Fe Railway Company’s current Milepost designations M.P. 0.09
to M.P. 02.70 of the existing rail line previously owned by the Burlington Northern and Santa Fe
Railway Company in Ballard, for a term of thirty (30) years, expiring at 11:59 p.m. on September _L?D'

2027.
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(b) That this ordinance shall be effective only when the following conditions
are first satisfied: (1) that an interchange agreement with Burlington Northern and Santa Fe Railway
Company exists to which Grantee is a party; (ii) that the rail line has been authorized for preservation
under 16 U.S.C. § 1247(d) as administered by the Surface Transportation Board; (iii) that the City has
acquired the rail line pursuant to 16 U.S.C. § 1247(d); (iv) that Grantee has entered into an Operating
Agreement with The City of Seattle in conformity to this ordinance and specifying a program of joint
use permitting for interim trail use alongside rail use at least in those locations where the rail is not in
street right-of-way; (v) that Grantee has obtained a modified certificate of public convenience and
necessity as provided for in 49 C.F.R. § 1150.21-.23 for operation of the rail ling; (vi) the City’s Risk
Manager has approved liability insurance policies in accordance with Section 14 herein; and (vii) that
the City shall not acquire any freight railroad common carrier obligations by reason of this ordinance
and the Opcerating Agreement entered pursuant thereto.

(c) The Operating Agreement shall provide that Grantee shall not be required
to pay a fee for use of City property under this ordinance, provided (i) Grantee agrees to be fully
responsible for all costs of maintenance, operation, and rchabilitation of the railroad, including but not
limited to maintenance of crossings, acquisition of liability insurance, maintenance of way, and all
liability for accidents occusring on the property used by the railroad or arising out of railroad operations,
and provided further (ii) Grantee shall provide a minimum level of freight rail service equal to 30
carloads picked up or delivered to freight rail customers on the line, per year, averaged over any three-
year period, as more particularly specified in the Operating Agreement. In the event the minirnum level
of service is not met, or the conditions stated at Section 1 (¢) (ii) are not met, the Operating Agreement
shall provide that, in addition to such other remedies as may be available to the City, the City in its
discretion may require Grantee to take appropriate action in conformity to instructions from the City
within no less than ninety days to terminate freight rail service, including appropriate filings with any
agencies with rail regulatory jurisdiction.

(d)  The Director is authorized to enter into an Operating Agreement consistent
with this ordinance. The Director is further authorized to allow passenger use on terms and conditions

as provided in said Operating Agreement.
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(e) The City may, from time to time, cooperate with Grantee in seeking grants
in aid from State sources for rehabilitation of the line, provided, however, that the City shall not be liable
for repayment of the grant except to the extent funds are available to the City from salvaged materials
attributable to the grant in the event rail service is discontinued and provided further that the City at its

option may impose a fee sufficient to recover its costs for administering the grant.

Section 2.  The tracks of standard gauge railway shall be located, iaid down, constructed and

maintained within the portions of right-of-way described on Attachment A hereto.

Section 3. The City shall retain the same control of the streets, avenues, multi-use trails, and
other rights-of-way in and across which said railway tracks shall be laid down as over other streets,
avenues, multi-use trails and other rights-of-way within the City, and shall have the right at all times by
general ordinance, to regulate the speed of the locomotives, cars and trains within the limits of the
franchise right-of-way herein granted, and the maximum period of time for which such locomotives, cars
and trains shall be allowed to blockade travel along and across the streets, avenues, multi-use trails and
4ntersecting streets embraced in this grant, and shall have such further control and police power over
such franchise rights-of-way and tracks, and the use thereof, as the City Charter and the Federal and
State Constitutions and laws may now or hereafter permit. Grantee shail comply with SMC Chapter
11.66, Railroad Operation and shall erect and maintain all such safety devices, warning signs and
signals, lights and appliances as may be necessary to protect and facilitate public travel across each and

every track herein authorized.

Section 4. The City hereby reserves to itself and its Grantee the right to construct all public
improvements (including trails) and to install and carry all public utility facilities across, underneath or
above the tracks hereby authorized, and the City reserves to itself full and complete right of access to
any space occupied by such tracks and to all of said franchise right-of-way, together with the right to
open and excavate the ground beneath said tracks, or within said franchise right-of-way, for all purposes
of construction, maintenance, repair, operation and inspection of any public utilities and pubiic
improvements which rights shall, however, be exercised in such manner as not to interfere with the safe
operation of locomotives, cars and trains on said tracks. In all cases involving a possibility of such

interference, or removal of lateral support or excavation beneath the tracks of Grantee, sixty (60) days’
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written notice shall be given Grantee, and Grantee shall, at its own cost and expense, remove, relocate,
support, reinforce said tracks as necessary, provide flagging, and shall also furnish an authorized agent
or representative at Grantee’s own cost and expense, who shall supervise such removal, relocation,
support, reinforcement or excavation or other work; provided that, in case of emergency repairs. the
length of such notice may be less than sixty (60) days, but not less than twelve (12) hours. Grantee shall
have the option of requiring that any such construction, repair, renewal, maintenance or inspection of
municipally owned utility be done by tunneling or jacking beneath said tracks, if such utility determines
that tunneling or jacking is practicable, and upon Grantee’s providing assurances, satisfactory to such
municipally owned utility, that Grantee will pay the extra cost of tunneling or jacking, over the cost of
open cutting. If it is necessary that such tracks should be removed, relocated, supported, or reinforced
during the progress of the construction, repair, renewal, maintenance, or inspection of any municipally
operated utility, or for any public improvement, Grantee shall remove or relocate said tracks and shall
construct and place such support and provide a flagman as necessary, and shall attend to the replacement
and readjustment of its tracks, all at its own cost and expense. Grantor may agree to assume a share of
the costs for removal or replacement of track due to any such public improvement or public utility that

generally parallels said tracks and requires the removal of more than 100 feet of track.

Section 5. Grantee shall be solely responsible for the maintenance and safety of the right-of-
way granted herein, including all tracks and all grade crossings, and shall cooperate and coordinate with
the City of Seattle Director of Transportation to assure adequate rehabilitation, repair and maintenance
of all tracks and grade crossings herein authorized, all at Grantee’s sole cost and expense. Grantor shall
issue permits to Grantee which shall set forth the terms and conditions for railroad track work within the

limits of The City of Seattle, pursuant to applicable law, including State and Federal Law.

Section 6. Grantee shali construct and maintain the tracks herein authorized so that the top of
the rail thereof shall at all times conform to the street grade (except where change is made in separation
of grades), and the City hereby reserves the right to change the grade of any streets, avenues or public
places at any time, and when the City shall change such grade the Grantee, by acceptance of this
ordinance, hereby covenants and agrees with the City, to waive any and all damages that it may sustain

on account of having to readjust its tracks by reason of such change of grade. Such waiver is made upon
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condition that any change of grade hereafter made by the City to the streets and avenues upon which the
franchise is hereby granted, shall not be unreasonable, or such as to interfere with the proper and

practical operation of said track when the same shall have been adjusted to said new grade.

Section 7. Grantee shall, upon permit issued by the Director or such other body as may in the
future be hy law authorized to act, allow each owner or occupant of a warehouse or industry contiguous
or adjacent to said track herein authorized, or to any street, avenue or other public place along or across
which said tracks shall be constructed, a spur track or tracks connecting said track with such warehouse
or industry; provided, however, that Grantee inay require that such spur track or tracks and all street
grading, surfacing or paving appertaining to the right-of-way of such spur track or tracks, be constructed
and maintained at the expense of such owner or occupant of such warchouse or industry; and provided
further that any such spur track shall start from such point on said track as Grantee shall determine upon
as the most proper therefor; and shall be subject to such rules and regulations as to the opening and
closing of switches controlling access to and as to the use of said track as Grantee may from time-to-
time establish. All of the obligations and duties of Grantee expressed in this franchise shall apply with
full force and effect to each and evéry spur tracx laid down, constructed, maintained or operated by

Grantee connecting with the tracks or right-of-way granted in Section 1 of this franchise.

Section8.  Nothing contained in this ordinance shall be construed as granting an exclusive
franchise or privilege for the use of the right-of-way described in Section 2, or any portion thereof, and
the rights granted by this ordinance shall be subject to the right of the City Council to at any time
hereafter, to repeal, amend or modity this ordinance and grant, with due regard to the rights of Grantee
and of the interests of the public, and to cancel, forfeit and abrogate any right or privilege granted by this
ordinance if the franchise hereby granted is not or.crated in full accordance with the provisions hereof, or
at all, and at any time during the grant to acquire by purchase or condemnation, for use of the City itself,
all the property of the Grantee within the limits of said streets and right-of-way at a fair and just value,

which shall not include any valuation of the franchise itseif, which franchise shall thereupon terminate.

Section 9. Except as herein provided, this franchise and the rights herein granted, or any
interest in them, shall not be sold, assigned or morzayed without the consent of the City by ordinance.

Nor shall the same in such event accrue to the benefit of the purchaser, assignee or mortgagee unless

T
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within sixty (60) days after such consent it or they shall file with the City’s Finance Department and
City Clerk an acceptance of all the rights, privileges and authorities hereby granted, subject to all the

conditions, restrictions. specifications and requirements herein expressed.

Section 10.  (a) Grantee and any perwmitted successors or assigns, shall defend (with
counsel approved by the City). and shall fully indemnuify and hold the City and its officers, employees,
and agents harmless from any and all losses, claims, actions, judgments, property damages, dr ~th,
personal injuries, or damages suffered by any person or entity arising out of or resulting from (1) any
occurrence of property damage, death or injury in or on the franchise right-of-way, including common
carrier liability; (2) the Grantee’s operations on or off the franchise right-of-way; (3) the violation of
any law or breach of this Franchise Agreement or Operating Agreement by the Grantee or any of its
officers and directors, employees, agents or contractors; and (4) any release of hazardous material arising
out of Grantee’s operations, actions or inactions. It is intended that the foregoing indemnity shall be
broad and comprehensive. In the event any suit, claim or action is brought against the City, Grantee,
upon notice of the commencement thereof, shall defend the same, at no cost and expense to the City,
and promptly satisfy any final judgment adverse to the City or to the City and Grantee jointly; Provided,
that in the event the City determines that one or more principles of governmental or public law are
involved, the City retains the right to participate in such action at its own expense.

(b) The above liability shall not be diminished by ihe fact, if it be a fact, that
any such death, injury, damage, loss, cost. or expense may have been, or may be alleged to have been,
contributed to by the negligence of the City or its officers, employees, or agents, unless such negligence
is solely and entirely the fault of the City.

(c) The indemnification provided by this section shall survive the termination
of the Grantee’s franchise, the Grantee’s surrender of use and occupancy of the franchise right-of-way,
and expiration of this Franchise Agreement. This indemnity is for the sole benefit of the City and shall
not inure to the benefit of any third party. The Grantee waives, with respect to the City only, its
immunity under RCW Title 51, Industrial Insurance, and to any other industrial insurance, workers
compensation, disability, or employee benefit legislation of any jurisdiction which would otherwise be

applicable.
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(d)  The Operating Agreement may provide additional conditions consistent

with this section.

Section 11.  Grantee, by its acceptance of this ordinance, does covenant and agree with The
City of Seattle, that whenever the City separates the grades of existing or future streets and multi-use
trails by the construction, reconstruction, renewal, maintenance, and/or widening of any overhead
structure across the franchise right-of-way herein granted, Grantee will bear its proportionate share of all
costs incident to the span crossing said right-of-way and the piers or abutments supporting such span.
Such proportionate share shall be determined on the ratio the length of the portion of the span crossing
said right-o1-way bears to the total length of said span, and Grantee shall pay its aforesaid share upon
proper billing therefore by the Director; provided, however, that this section shall not apply to future

changes or additions to the existing 15th Avenue North West bridge structure (Ballard Bridge).

Section 12.  Insurance.

(@)  The Grantes shall, at all times during the term of this Agreement, obtain
and maintain continuously, at its own expense, and file with the City’s Risk Manager, evidence of a
policy or policies of insurance satisfactory to the City’s Risk Manager, as further specified in the
Operating Agreement, including a policy of Comprehensive Railroad Liability Insurance tor operations
in an amount no less than $5,000,000 for bodily injury and property damage; provided, however, the
Risk Manager may consider reducing said coverage to no less than $3,000,000 based on at least three
years of experience with actual operations.

(b)  The Operating Agreement shall provide such additiopal terms and
provisions relating to insurance for rail operations (including operating by Grantee’s contractors or
subcontractors) as shall reasonably protect the City from liability arising out of Grantee’s actions or

actions.

Section 13.  The Operating Agreement may provide that rail operation and rail equipment shall
be inspected by the Federal Railroad Administration (FRA), Washington State Department of
Transportation (WSDOT), Washington Utilities and Trausportation Commission (WUTC) or successor

agencies, or equivalent inspectors and that Grantee should be responsible to remedy, at Grantee’s

it ey
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expense, all deficiencies identified in any inspection. Grantee shall be responsible to comply with all
laws and regulations relating to railroad operations. Nothing herein shall reduce the City’s police

powers of enforcement and inspection.

Section 14. In érder to claim the benefits of this ordinance and to acquire the rights, privileges
and authorities hereby granted, Grantee must, within two (2) months after this ordinance becomes
effective file in the office of the City’s Finance Department and City Clerk a copy of a resolution duly
adopted by its Board of Directors, or by the Executive Committee of said Board, which copy shall be
duly certified and attested by its proper officer, under its corporate seal, or comparable documentation of
acceptance approved by the Seattle City Attorney’s Office, accepting the benefits of this ordinance, and
the rights, privileges and authorities hereby granted, subject to all the conditions, restrictions,

specifications and requirements expressed.

Section 15.  Any act consistent with the authority and prior to the effective date of this

ordinance is hereby ratified and confirmed.

Section 16.  This ordinance shall take effect and be in force thirty (30) days from and after its
approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days after

presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

Passed by the City Council the 2 2-*-\‘ day of SLM!Q 1997, and signed by me in open

session in authentication of its passage this zq ¥ day of &Mﬂ_ 1997.

P dent ___of thg’City Council

Approved by me this é ay of @C@eﬁ” ,1997.

A
4 / i / Mayor
Filed by me this {2 day of , 1997,
City Clerk

(Seal)
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_March 2, 1998

——

BALLARD TEXKMINAL RAILROAD COMPANY, LLC
4725 Ballard Avenue N. W., Seattle WA 98107

Phone: 206 937-4192  Fax: 206 937-2120

<O
(=]
&= D
. o &3
2 . . =N U<
-Mr. Barry Reiss, Project Manager = 4 o
Seattle Public utilities ’r:,? o
710 Second Avenue = Z
Seattle, WA 98104 5 oV
2 m

Reference: Your letter of January 16, 1998 requesting additional docu—
mentation for acceptance of franchise Ordinance No. 118734

Dear Barry,

Attached are three itams:

1) A newiy accomplished “Acceptance of Railway Franchise® document, with the
notarized signature of both of the Ballard Terminal Railroad Company’s current

managing members.
2) A copy uf Ballard Terminal Railroad Company’s formation decuments.

3} A copy of Ballard Terminal Railroad Company’s original acceptance submittal made
to the City on January 6, 1998.

Please acknowledge receipt of these documents and advise as to their suitability for
fulfiliing the ordinance acceptance requirements.

Byron Cole
Managing Member
Operations Manager

BC/jmm
. Attachments

$321L0N
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ACCEPTANCE OF RAILWAY FRANCHISE

Ballard Terminal Railroad Company LLC, by and through its
managing members. Paul Nerdrum and Byron Cole, hereby accepts the
benefits of the City of Seattle Ordinance No. 118734, granting to
the Ballard Terminal Railroad Company a railway franchise and the
right, privilege and authority to locate, lay down, construct,
maintain, own, and operate standard gauge railway tracks in,
upon, along and across that portion of the Burlington Northern
and Santa Fe Railway Company’s former Fremont to Ballard,
Washington Branch Line right of way between 7th Ave. N.W. and
N.W. 67th st. for a term of thirty years, specifying terms and
conditions upon which this franchise is granted, and providing
for the acceptance of the franchise, its terms and conditions.

BALLARD TERMINAL RAILROAD COMPANY, LLC

/
o @ﬁé@w

Paul Nerdrum, /Managing Member

By
Managing Member
STATE OF WASHINGTON )
) ss.
COUNTY OF KING )

on this o™ day of MMACH , 1998, before me personally
appeared Paul Nerdrum and Byron Cole, to me known to e Managing
Members of Ballard Terminal Railroad Company, LLC, the limited
liability company that executed the within and foregoing
instrument and acknowledged the signing of said instrument to be
the free and voluntary act and deed of said limited liability
company, for the uses and purposes therein mentioned, and oun cath
gstated that they were authorized to execute gaid instrument and

980610022/030298/0922/52150000
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ACCEPTANCE OF RAILWAY FRANCHISE

Ballard Terminal Railrocad Company LLC, by and through its
managing members, Paul Nerdrum and Byron Cole, hereby accepts the
benefits of the City of Seattle Ordinance No. 118734, granting to
the Ballard Terminal Railroad Company a railway franchise and the
right, privilege and authority to locate, lay down, construct,
maintain, own, and operate standard gauge railway tracks in,
upon, along and across that portion of the Burlington Northern
and Santa Fe Railway Company’s former Fremont to Ballard,
Washington Branch Line right of way between 7th Ave. N.W. and
N.W. 67th S5t. for a term of thirty years, specifying terms and
conditions upon which this franchise is granted, and providing
for the acceptance of the franchise, its terms and conditions.

BALLARD TERMINAL RAILROAD COMPANY, LLC

Paul Nerdrum, /Managing Member

By %‘fwm Q/Qk

Byré? Cole, Managing Member

STATE OF WASHINGTON )
s8.
COUNTY OF KING )

on this &M day of fnfggﬁj , 1998, before me personally
appeared Paul Nerdrum and Byron Cole, to me known to be Managing
Members of Ballard Terminal Railroad Company, LLC, the limited
liability company that executed the within and foregoing
instrument and acknowledged the signing of said instrument to be
the free and voluntary act and deed of said limited liability
company, for the uses and purposes therein mentioned, and on oath
stated that they were authorized to execute said instrument and

580610022/030298/0922/52150000
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that the seal affixed thereto (if any) is the company seal of
said limited liability company.

IN WITNESS WHEREOF, I have hereunto set my hand and Official
Seal the day and year first above written.

£ontl A @W

Notary Public 1n and for State
of Washington
Printed Name: ‘C*W-b AN F

My appointment expires: OJ.DJ 0

$80610022/030298/0922/52150000
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NOTICE: IF THE DOCUMENT I¥ THIS FRAME IS LESS CLEAR THAN THIS NOTICE
IT IS DUE TO THE QUALITY OF THE DOCUMENT.
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OCT 1 0 1996

_—  RALPH WLIR0
CERTIFICATE OF FORMATION SECRETARY OF STA7E

BALLARD TERMINAIL RAILROAD COMPANY, L.L.C.

The undersigned, for the purpose of forming a limited
liability company pursuant to the provisions of the Washington

Limited Liability Company Act, RCW Chapter 25.15, hereby adopts

$32TLON

the following Certificate of Formation.

ARTICLE I
The name of this Limited Liability Company (herein the
"Company"”; is BALLARD TERMINAL RAILRCAD COMPANY, L.L.C.
ARTICLE II
The address of the initial registered office of the Company
is 800 Fimancial Center, 1215 - 4th Avenue, Seattle, Washington
98161-1090 and the name of the initial registered agent at such
address is John P. Braislin.
ARTICLE III

The address of the principal place of business of the

*INIWR00Q 3HL 40 ALITVAD 3HL 0L 3ING SI LI
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Company is 4051 - 56th Ave. S.W., Seattle, Washington 98116.

ARTICLE IV

The business of the Company shall be to carry on any lawful
business or activity which may be conducted by a limited

liability company organized under RCW 25.1i5 et. seq.

962820053/101096/1109/99990034




ARTICLE V
The date on which the Company is to dissolve is the 1st day
“of October, 2026.
ARTICLE VI
Management of the Company shall be vested in one or more
managers elected by the Members éﬁ the Company. The following
Members shall serve as the initial managing memberg of the

Company and shall have co-equal management authority:

ame Address
Byron Cole 4051 - 56th Ave. S.W.

Seattle, WA 98116

Paul Nerdrum 5228 Shilshole Ave. S.W.
Seattle, WA 98107

The initial managing members shall have management authority

unless and until one or more successor managers are elected and

qualified at a duly called meeting of the Members of the Company.

ARTICLE VII
The debts, obligations, and liabilities of the Company,
whether ariging in contract, tort or otherwise, shall be solely
the debts, obligation, and liabilities of the Company; and no
Member or Manager of the Company shall be obligated personally
for any such debt, obligation or liability of the Company solely
by reason of being a Member or Manager of the Company.
ARTICLE VIII
The name and address of the individual executing this

Certificate of Formation as attorney for the Company is:

962820053/101096/1109/99999034
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Name Address
John P. Braislin 800 Financial Center
. 1215 - 4th Avenue
Seattle, WA 98161-1090
ARTICLE IX

The Company reserves the right to amend, alter, change or
repeal any provision contained in this Certificate of Formation,
in the manner now or hereafter prescribed by law, and all rights
and powers conferred herein on Members and Managers are subject
to this reserved poY?r.

DATED this “2 day of October, 1996.

Ve

Jo?n/’. Braistin
\

962820053/101096/1109/99990034
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CONSENT TO APPOINTMENT AS REGISTERED AGENT

_ I, John P. Braislin, hereby consent to serve as registered
agent, in the State of Washiggton, for tﬁe Company herein named.
I understand that as agent for the Company, it will be my
responsibility to receive service of process in the name of the

Company; to forward all mail to the Company; and to immediately

~30IL0N

notify the office of the Secretary of State in the event of my

I

resignation, or of any change in the registered office address of

the Company for which I am agent.
N
DATED this [/ day of October, 1996.

! 2

/

1
John/ P. Braislin
Regifstered Agent
800 "Financial Center

1215 - 4th Avenue
Seattle, WA 98161-1090
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BALLARD TERMINAL
'RAILROAD COMPANY

4725 BALLARD AVENUE NW
SEATTLE, WA 98107

Off: (206) 937-4192

Fax: (206) 937-2120

December 20, 1997

cmmw A

Seattle City Clerk
- Seattle Municipal Building
. 600 Fourth Avenue
Seattle, WA 98104

Attached is a copy of a resolution duly adopted by the Managing Members of the Ballard
Terminal Railroad Company, LLC, accepting the benefits of Seattle Ordinance 118734,
per the requirement set forth in Section 14 of that Ordinance.

We request that the City acknowledge in writing that this filing is accepiable to the City,
and that it satisfys the requirement set forth in Section 14.

Bogam V0L

Byron Coie
Managing; Member,

F L."EATTLE 999" 7 7 LU Operations Manager
RECEIPT
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FILED .
CITY OF SEATTLE

BALLARD Tﬁﬁ?{fﬁbﬁ&t 28 a8 Joit -5 R 00
RAILROAD COMPBANY

4725 BALLARD AVENUE NW
SEATTLE, WA 98107

Off: (206) 9374192

Fax: (206) 937-2120

December 20, 1997

Seattie City Clerk

Seattle Municipal Building
600 Fourth Avenue
Seattle, WA 98104

Attached is a copy of a resolution duly adopted by the Managing Members of the Ballard
Terminal Railroad Company, LLC, accepting the benefits of Seattle Ordinance 118734,
per the requirement set forth in Section 14 of that Ordinance.

We request that the City acknowledge in writing that this filing is acceptable to the City,
and that it satisfys the requirement set forth in Section 14.

R DL,

Byron Cole
Managing Member,
Operations Manager

B
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BALLARD TERMINAL
RAILROAD COMPANY, LLC

4725 BALLARD AVENUE NW ) .
SEATTLE, WA 98107 -

Deceinber 20, 1997

SUBJECT: Meeting of Managing Members of BALLARD TERMINAL RAILRCAD COMPANY, LLC.
this day at 1000 hours, at 5228 Shilshole Ave NW, SEaitle, WA 98107.

*30ILON

The Managing Members, Paul Nerdrum and Byron Cole, hereby resolve to accept the benefits of the City
of Seattle Ordinance #118734, granting to the Ballard Terminal Railroad Company a railway franchise
and the right, privelege and authority te jocate, laydown, construct, inaintain, own, and operate standard
gauge railway tracks in, upon, along and across that portion of the Burlingtor Northern and Santa Fe
Railway Company's former Fremont o Ballard, Washingten Branch Line right of way between 7th ave
NW and NW 67th St for a term of thirty years, specifyiug terms and conditions under which this franchise
is granted, and providinug for the acceptance of the franchise, its terms and conditions.

RN

Byron Cole
Mauaging Member,
Operations Manager
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City of Séattle

Norman B. Rice, Mayor

Executive Department - Office of Management and Planning
Judy Bunnell, Director

MEMORANDUM

September 9, 1997
TO: Jan Drago, Council President

FROM: Judy Bunnell, OMP Directfr
¥aryl Grigsby, SEATRAN tor
Mary Jean Ryan, OED Directorpad¥_

SUBJECT: Franchise Ordinance for Ballard Terminal Railroad Company

The Office of Management and Planning, SEATRAN, and the Office of Economic
Development have reviewed the legislation granting a railroad franchise to the Ballard
Terminal Railroad Company for the purpose of maintaining rail service along the Ballard
rail corridor. All of these departments find that this franchise, in concert with requirements
of its associated agreements, will provide significant economic, recreational, and mobility
benefits to Seattie’s citizens, businesses, the City as a purveyor of utilities and
transportation infrastructure, and the region.

Entcring into this franchise agreement is consistent with implementing City policy
regarding support for industrial uses located in industrially-zoned land, as well as for
providing a city-wide urban trails system, both being integral elements in achieving the
vision of the Comprehensive Plan. To put it concisely, the terms of this franchise will
yield more than was anticipated when the City began its study of how to extend the Burke-
Gilman Trail. Not or:ly will the city retain ownership of a valuable public use cerridor, it
will be able to complete a significant section of the trail, while preserving rail service when
and where it is still needed.

Introduction of this legislation represents a significant milestone in the effort to preserve
rail service {or businesses in the Ballard industrial area, while securing for future
generations a corridor for trail and other public uses. This is being accomplished through
the cooperation of many parties, yet has not come easy. Getting to this point has required

Seattle Municipal Building, 600 Fourth Avenue, Seattle, WA 98104-1826
Tel: {206) 684-8080, TDD {206) 684-8118, FAX: (206) 2330085

An equalemployment opportunity, affirmative action employer. Accommodations for people with dizabilities provided on request.
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Council President L.ag.
September 9, 1997
Page 2

the involvement of staff from SEATRAN, SPU, Law, the OED, the Neighborhood
Planning Office, Risk Management, DON, several councilmembers (most recerntly
Councilmember Mclver) and the Mayor’s Office, as well as representatives of business,
local residents, the bicycling community, and the state. It has taken much time,
investigation, review, and negotiation on all sides to craft an agreement that both meets the
City’s interests without the loss of amenity, the burden of liability, and undue expense to
the City, and also assures that the franchised rail operator has the flexibility to service the
needs of Ballard shippers, operate a safe and successful business, and sustain its
obligations as a common carrier within the city.

To satisfy the numerous and, at many points, conflicting interests of the stakeholders in this
endeavor, both the City and the rail proponents have had to work hard at finding solutions
that are mutually acceptable. Complicated, arduous and lengthy negotiations over the last
year have produced this franchise agreement. Obviously, it contains compromise on both
sides, yet it represents the bes: of efforts and intentions to have rail service and a public
trail system co-exist in a successful manner. Further, while this franchise contains some
elements unique to the context of the agreement and essential to its implementation, it has
been constructed to be as consistent as possible with other recent franchises granted by the
City, and with an eye toward avoiding setting any new precedents for the City in this
regard.

Staff will be briefing the Transportation Committee at its next meeting about this
legislation and the steps involved in fully realizing its implementation subsequent 1o its
passage. We anticipate that all councilmembers will have many specific guestions
concerning the compleviiies of implementing this agreement, and look forward to
addressing these through your review. Barry Reiss of SPU is the project manager for the
Burke-Gilman Trail Extension; he can provide historical and technical information
regarding the trail’s routing, design and construction. Peter Lagerwey of SEATRANS’
Bicycle and Pedestrian Program and Judy Barbour of Law can elucidate the policy and
legal aspects of corridor acquisition. The engineering expertise of Mark Clemmens and
trail designers Amy Yamabe and Leanora Rines of SEATRANS has been invaluable in
creating a viable plan for the integration of trail, rail and roadway. City Risk Manager
Pamela Hughes and Peter Hapke of Law were diligent in assuring that all agreements
adequately protected the City from operationa! and environmental liability. Ben Wolters of
OED and Eric Chipps of OMP have been directly involved in the rail service facet of this
project; they can discuss the economic implications for the Ballard area concerning the
rail’s operation. All will be happy to provde information and briefings at your
convenience.

In summary, we are all proud to have been involved in the creation of this legislation, and
we endorse its passage.

e
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14 September 1997
Operating Agreement .

This 1s an operating agreement between Adventure Trail (&«
Washington State IRC 501(c) (3) non-profit corporation ("Owner") and
Ballard Terminal Railroad Company, LLC ("Operator") for operation
cf a line of railroad, owned by Adventure Trail, described as
follows:

All that portion of the Ballard Branch acquired by Adventure
Trail from Burlington Northern and Santa Fe Railroad Company
("BNSF") being more particularly described as BNSF MP .09
(that being approximately 1000 feet south of the clearpoint to
the mainline). to end of line at BNSF MP 2.7 {that being
approximately the south edge of Northwest 40th Street) in
Ballard, all in Seattle in King County, Washington, including
the "Olympic Stain" Spur, but excluding the "Bardahl" Spur.
The aforementioned line of railroad is hereinafter referred to as
“the line"™ or "the premises." The purpose of this Agreement is to
preserve the line intact for rail use, trail use, and other
compatible public purposes, provided, however, that Owner shall not
be obligated to subsidize, directly or indirectly, rail use on the
line other than as specifically provided herein. Adventure Trail
shall do business as "Sea Lion Railroad Project" for purposes of
this transaction and attendant regulatory proceedings, and shall be
referred to as SLR herein.

1. Use. (a) As of the effective date of this agreement, it
is the intent of the parties that while SLR is Owner, SLR shall
have all' common carrier obligations relating tc the premises.
Operator shall bear all responsibility to provide all freight rail
services during the period of SLR ownership on an as needed basis
pursuant to this contract. SLR agrees to furnish Operator (a) ten
thousand dollars ($10,000) to repair and to rehabilitate the track
and ties, such amount payable upcn tendering of receipts by
Operator for actual expenditures for repair and rehabilitaticen,
along with certification that the work has been completed in a
satisfactory manner, and (b) up to eighteen thousand five hundred
dolkars ($ 18,500) to pay for the first year of freight railroad
liability insurance in a form satisfactory to SLR, in an amount no
less than $5,000,000 per incident, $5,000,000 aggregate. Operator
assumes responsibility to pay all costs of repair, rehabilitation
and insurance above these specific amounts, and further agrees to

provide all other railroad services (including but not limited to .

maintenance, rehabilitation, operation, interchange, and billing)
reasonable or necessary to ensure safe and prudent operation
without any further compensation from Owner, and to hold Owner
harmless from all 1liability or claims (including c¢laims for
penalties and attorneys! fees) in the event Operator fails to
discharge any or all of its obligations to provide such services.

(b) The parties acknowledge that SLR intends to seek
authovization to railbank the premises pursuant to 16 U.S.C.
1247(d) and to transfer the underlying real estate to City of

Jof 3
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Seattle free of any current common carrier obligation as quickly as
reasonably possible, consistent with the other terms of this
Operating Agreement, after the date upon which the railbanking
authorization becomes effective. It is the intent of the parties
that Operator obtain a modified certificate of public convenience
and necessity ("modified PCN") (49 C.F.R. 1150.21, et seq.) upon
the City's ownership of the premises, and for this operating
agreement to be assigned by SLR to the City to serve as the
operating agreement underlying the modified PCN. Once the modified
PCN is issued, it is the intent c¢f the parties that, from that
point forward, Operator shall have the only extant current common
carrier obligations with respect to the premises. It is the intent
of the parties to cooperate in taking prudent and efficient actions
to accomplish these intents. This Operating Agreement is intended
to serve as a contract tc provide services as needed during the
period of SLR ownership of the premises, and as an Operating
Agreement upon assignment to the City of Seattle, including for
purposes of a notice for modified PCN.

(c) During the period of SLR ownership, and after SLR
transfers ownership to the City of Seattle, Owner hereby grants to
Operator permission to use any and all of the Owner's rights and
licenses in the 1line and between the 1line and the point of
interconnection with ENSF as may be necessary for the purpose of
providing rail freight service. The rights granted to Operator
relate solely to the provision of rail service on the line, and
Operator may not use the line for any other purposes without the
prior written authorization of Owner. During the period when SLR
is Owner, SLR shall have the right to control dispatch.

(d) In the event operation of a railroad on the premises
conflicts with any current trail use on that portion of the
premises east of Eighth Avenue, Operator shall undertake one of the
following three courses of action: (i} cease operation over any
such portion of the premises; (iil) move (at Operator's expense) the
tracks and ties, or reconfigure the tracks and ties, such that
there is no conflict; or (iii) seek a waiver of any regulation
resulting in such a conflict (provided, however, that Owner will
cooperate in seeking such a waiver). When the City becomes Owner,
Owner at the request of Operator will consider approval of a plan
by Operator permitting Operator to close the trail during brief
intervals when rail equipment is actually moving adjacent to the
trail. Owner will cooperate with Operator in seeking
rehabilitation grant money to move track and ties if necessary,
provided however there is no liability upon Owner.

2. Inspection. Owner or its duly authorized representative,
upon reasonable notice to Operator, shall have the right to inspect
any and all rail facilities for the purpose of verifying Operator's
compliance with the terms and conditions of this agreement.
Further, the parties hereto agree that a Federal Railroad

Administration (FRA), Washington Cepartment Transportation (DOT),

or Washington Utilities and Transportation Commission (WUTC) rail
inspector shall perform a total inspection of the trackage prior to

2
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commencement of rail service, said inspection to serve as a base
inspection for all future maintenance and/or rehabilitation efforts
on the trackage. The trackage Shall be subject to FRA, DOT, and
WUTC (as used herein, FRA, DOT and WUTC shall include successor
agencies) inspection until termination of this agreement. Operator
agrees to abide by such inspections and to address any and all
concerns raised. in these variocus rail inspections, consistent with
the remainder of this agreement. Nothing herein shall limit the
City's lawful police powers of inspection under its Charter and any
applicable franchise.

3. Ownership of Track and Ties. Upon (i) transfer of all
Owner's real estate interests in the line to the City of Seattle,
(ii) effectiveness or a modified PCN for BTRC, and (iii) payment by
Operator of ten dollars in compensation, Owner shall execute, and
Operator shall accept, a bill of sale transferring by quitclaim to
Operator all Owner's right, title and interest in the track, ties
and other track material in the property. Such transfer shall be
AS IS, WHERE IS, without any warranties, including warranties of
title, merchantability, or suitability for any purpose or use.
Operator shall employ such material for purposes of providing
railroad services in Ballard. Upon acquisition of said material
from Owner, Operator shall cwn and have the right to remove any of
said material; provided, however, that in the event (i) this
agreement is terminated, (ii) Owner enters intvoc an agreement with
a subsequent operator to provide rail services, and (iii) Ownerx
notifies Orerator that it wishes to re-acquire sufficient track for
through operation, then Operator shall not cause any track or tie
to be removed which shall cause the rail facilities to be less
serviceable than as of the date Owner acquired the rail facilities,
and Operator shall sell said track to Owner or Owner's designee for
the price paid by Operator to Owner for same. In the event Qwner
or Owner's designee wish to acquire Additions constructed by
Operator at Operator's expense, Owner or Owner's designee shall
have the right to acquire said Additions at net liquidation value
(NLV) using the methodology for calculatiaqn of NLV employed by the
Surface Transportation Board; provided, however, that if the
acquisition is for freight or excursion passenger rail purposes and
within five years of the effective date of this Agreement, Owner's
designee shall acquire the property at a price mutually agreed upon
between Owner's designee and Operator.

4. Additions. Owner hereby grants to Operator the right to
make such Additions to the rail facilities as Operator may require
to permit rail freight or passenger (consistent with paragraph 25)
service, at Operator's sole expense, consistent with the remainder
of this agreement. The term "Additions® shall mean capital
improvements which are in addition to the rail facilities provided
by Owner. Operator shall own and have the right to remove any of
said Additions which can be removed without causing the rail
facilities to be less serviceable than before said Additior. was
made.

I
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5. Conditions on _service. (a) During operations under this
Agreement pursuant tc¢ a wmodified PCN, Operator shall have no
obligation tc provide freight- rail services unless shippers meet
the following term and condition as a condition to receiving
service:

Shippers or prospective shippers must ship at least 30

carloads/year, averaged over a rolling three year period.

() During operation, Operator shall be responsible for the
normal and regular work required to keep the rail facilities in a
condition necessary to enable safe operations. Owner shall not be
responsible for track, tie, or roadbed maintenance, repair,
rehabilitation, or operation. No owner subsidy shall be provided
for the line, other than as specifically provided herein.

(c) No interest in land, or title to real estate, shall
transfer to Operator under this agreement, with the exception of
the parcel referenced in paragraph 6 in the event Operator
exercises the option therein set forth, and with the exception of
the lease of the parcel provided in paragraph 9.

(d) oOperator shall not interrupt any business access except as
necessary to provide rail services or to comply with applicable
regqulations. .

6. Locomotive facility. Operator may acquire by purchase the
property identified in Exhibit A frem SLR, pursuant to the terms

and conditions set forth below. (i) Operator must inform SLR in -

writing that it wishes to proceed within thirty (30) days of the
effective date of this agreement, (ii) Operator must assume all
environmental liability for said parcel and hold SLR harmless from
same, (iii) the parties must agree on a property description, and
on the square footage to be leased or conveyed (said description
shall presumptively be that set forth in Exhibit A, provided that
either party may request corrections for forty five days after the

~effective date of this Operating BAgreement), (iv) the transfer

shall be nade prior to the date of transfer of all other-real
estate interests in the corridor to the City, (v) SLR shall have no
obligation to convey the property unless STB authorizes railbanking

of the premises, and said authorization becomes effective, (vi) -

Operator shall bear all costs of closing, including recording fees,

excise and property taxes, and so forth, (vii) the transfer shall =~

be by quitclaim deed by SLR to Operator of all interests it
receives from BNSF, subject to whatever restrictions BNSF places
upon SLR, without any warranty of title, or propriety for any
particular use, (viii) Operator shall pay in cash to SLR $14.50 per

square foot times the total amount in sguare feet of property to be-

conveyed, in cash, at closing, and (ix) should rail service cease
on the line, Operator agrees to offer the property to city for
acquisition for 120 days at a price to be mutually agreed upon.

7. Modified PCN. Upon transfer of the real estate underlying

-this line to the City of Seattle, Operator shall secure a modified

certificate of public convenience and necessity (mocdifiecd PCN)
pursuant to 49 C.F.R. § 1150.21, et seq., or equivalent order for

4
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operators of state or local government owned railroads previously
authorized for abandonment from the Surface Transportation Board.
Operator shall be responsible for all costs associated with
obtaining such order, but shall have the right to recover those
costs (and any other regulatory costs or expenses) from any
shippers or prospective shippers. & form of application for the
modified PCN is attached as Exhibit B.

8. Liability for operations, disclaimer and insurance. (a)
Upon commencement of rail operations (including any repair or
rehabilitation) on the premises by or under the authority of this
agreement, Operator shall be responsible for z11 legal liability
arising from said operations, shall hold Owner harmless from same
(including claims for attorneys' fees, court costs, or penalties),
and shall obtain insurance, satisfactery to Owner, for such
operations.

(b) Owner makes no representations or warranties with respect
to the condition of the property, including the right of way, for
any purpose, or with respect to compliance with any environmental
laws, or with respect to the existence of, or compliance with, any
required permits of any goverrmental agency. Operator acknowledges

to Owner that Operator has fully inspected the premises and is not.

relying on any statements made by Ownexr or Owner's agents with
respect to the condition of the premices, including any rail, track
or other track material, or crossings, and that Operator assumes
the responsibility and risks of all conditions, including such
defects and conditions, if any, that cannot be observed by casual
inspection.

(c) (i) Operator shall, at all times during the term of this
Agreement, obktain and maintain continuously, at its own expense,
and promptly supply to  such representative of Owner as Owner may
from time to time designate in writing, evidence of a policy or
policies of insurance for railroad purposes, in a fcrm and in
amounts acceptalle to Owner prior to the initiation of rail
service. Owner shall not be obligated to approve Operator's
insurance coverage unless it includes all the conditions and
specifications enumerated below: -

(A) A policy of Comprehensive Railroad Liability Insurance,
inc¥uding coverages known as

(1) premises/operations liability

(2) products/completed operations

(3) personal/advertising injury

{4) contractual liability

(5) bill of lading

(6) foreign rolling stock

(7) fire suppression expenses

(8) pollution clean-up expenses

(9) stop gap or employers contingent liability

(B) Such policy or policies shall provide the following
minimum limits:
(1) bodily injury and property damage:
$5,000,000 each occurrence, $5,000,000 aggregate. Property

5
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damage coverage shall include coverage for clean-up of spills of

hazardous material on the rail corridor or from the rail corridor
to adjacent property. et

(2) stop gap employers liability:

$1,000,000 each accident, $1,000,000 disease-policy limit,

$1,000,000 disease-each employee.

(3) Owner will consider reducing the insurance coverage
specified in item (1) above to $3,000,000 per occurrence and
aggregate after three years experience with actual operations.

{C) In the event rail passenger service is instituted, any
such service shall be insured in an amount not 1less than
$10,000,000 per occurrence/aggregate.

(D) ‘“The maximum deductible or self-insured retention shall be
$25,000, and shall be subject to approval by Owner to ensure
conformity to this provision.

’ (E) Cperator shall include any subcontractors or agents as
insureds under its policies or require such subcontractors or
agents to maintain insurance acceptable to Owner, which insurance
shall be specified in writing prior to commencement of work by the
subcontractor or agent after consultation with Owner, but shall not
be less than general commercial liability insurance in an amount no
less than $1,000,000 per incident, $2,000,000 aggregate.

(F) Operator shall maintain a policy (or policies) of General
Commercial Liability in an amount no less than $1,000,000, and
Business Automobile Liability, including coverage for owned, non-
owned, leased or hired vehicles written on an insurance industry
standard form (CA 00 01) or equivalent. Such policy (or policies)
shall provide a minimum limit of $1,000,000 for bodily injury and
property damage per accident.

(G)' All insurance provided under this agreement chall be
endorsed to include the Owner (including any successor Owner), its
officers (including elected officials if a successor is a political
subdivision or the cCity), employees, agents and volunteers as
additional insured. In addition, Operator's insurance shall be
primary as respects Owner (including any successor Owner), and any
insurance maintained by Owner shall be excess and not contributing
insurance with the Operator's insurance.

(H) The following clause shall be made part of all said
policies of insurance: "It is agreed that in the event of material
change or cancellation, this company shall give forty-five (45)
days prior written notice to the Owner of the property, addressed
to: Property Manager, SLR, P.O. Box 17883, Seattie, WA 98107, or,
if the Owner is the City of Seattle, to Seattle City Risk Manager,
Room 103, Municipal Building, 600 Fourth Avenue, Seattle, WA
98104-1891."

(ii) (A) If any policy is written c¢n a claims made form, the
retroactive date shall be prior to or coincident with the effective
date of this agreement. The policy shall state that coverage is
claims made, and state the retroactive date. Claims made form
coverage shall be maintained by the Operator for a minimum cf six
years following expiration or earlier termination of this
agreement, and Operator shall annually provide Owner with proof of

6
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renewal. If renewal of the claims made form of coverage becomes
unavailable, or economically prohibitive, Operator shall purchase
an extended reporting period ("tail") or execute another form of
guarantee acceptable to Owner to assure financial responsibility
for liability for actions, inactions, and services.

(B) owner shall have discretion to require Operator to
provide reasonable security (e.g., interest bearing escrow account,
irrevocable letter of credit, bond, or third party guarantee),
acceptable to. Owner, that Operator will have sufficient assets to
discharge, and will discharge, its obligation under subparagraph
(ii) (B) above with respect to claims made coverage. In addition,
Owner shall have discretion to require Operator to provide similar
reasonable security, acceptable to Owner, to ensure that Operator
will have sufficient assets to cover the entire amount of any self-
insured retention provided in the insurance coverage herein.
Unless otherwise agreed, acceptable security shall constitute a
fully-funded interest bearing escrow account at a federally-insured
institution containing funds at all times equal to no less than the
self-insvred retention amount, or $25,000, whichever is greater.

(iii) As evidence of insurance coverage, the following
documents must be provided to Owner prior to occupancy of the
premises by Operator:

(A) a certified copy of the policy or poulicies

(B) copies of all relevant endorsements naming Owner as an
Additional Insured, showing the policy number, and signed by an
authorized representative of the insurance company on Form CG2026
(I80) or equivalent

(C) copies of all relevant "Endorsements Form Lists" to the
policy or policies showing endorsements issued on the policy, and
including any company specific or manuscript endorsements

(D) evidence of compliance with subparagraph (H) above

(E) for commercial general liability and business automobile
liability insurance, a copy of a "“separation of insureds" or
"severability of intevests" clause, indicating in substance that,
except with respect to the limits of insurance, and any rights or
duties specifically assigned to the first named insured, the
insurance applies as if each named insured were the only named
insured, and separately to each insured against whom claim is made
or %uit is brought.

{iv) All policies shall be subject to approval by Owner as to
form, coverage, and being primary to all other insurance. Owner
also shall require <ach company to be rated A-:VII or higher in the
current A.M. Best's Key Rating Guide, and to be licensed to do

business in the State or Washington, or a surplus Lines carrier <

authorized to do business in the State of Washington.

(V) Operator and its insurer(s) shall waive their rights of
subrogation against Cwner for damages arising from any risk covered
by the reguired insurance policies or any other ccverage maintained
by Operator. Operator's insurance shall be primary with respect to
any insurance carried by Owner.

(vi) At the request of Owner (which request may be made no
more frequently than five year intervals), the minimum levels of

7
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coverage herein shall be adjusted in proportion to changes in the
consumer price index (or successor index) from its base in January
1997. o

(vii) Failure to comply with insurance coverage requirements
or failure to comply with indemnity requirements shall constitute
material breach of this agreement.

9. Surface Transportation Board. (a) Owner and Operator will
cooperate in any required filings before the Surface Transportation
Board, or its successor. Operator acknowledges that Owner
contemplates filing a petition for exemption, requesting
expeditious treatment and an exemption from "offer of financial
assistance" provisions, to permit railbanking of the premises under
16 U.S.C. § 1247(d); and that Owner intends to transfer the
premises to City of Seattle upon the effectiveness of a railbanking
order. Owner acknowledges that Operator intends to file for a
modified PCN in order to serve as Operator for the City of Seattle
when the City obtains ownership of the railbanked corridor.
Operator will supply to Owner letters from each shipper on tha line
for the two years preceding suspension of service by BNSF in the
form attached in Exhibit C-2 evincing support for the transactions
and relationships contemplated pursuant to this Operating
Agreement. Such letters may be employed before the STB and in
other relevant public forums. Upon request, Operator will support
Owner's position in any STB railbanking proceeding in writing.
Upon request, Operator will also obtain letters of support
specifically for filing with STB the aforementioned shippers in the
form attached in Exhibit C-1. If Operator has become a common
carrier on the line by the time of said railbanking petition of
Oowner, Operator will participate in the f£iling of the railbanking
petition reguesting identical relief (abandonment or
discontinuance, as the case may be, coupled with railbanking) to
that sought by Owner. Upon reguest, Owner will support Operator's
filing for a modified PCN subsequent to a railbanking
authorization,

(b) This agreement is subject to _.whatever conditions are
imposed by the Surface Transportation Board, or its successor.

<10. Rail and Trail facilities. (a) Owner and Operator agree
that the trail (which, for this paragraph, may include pedestrian-
cnly trail or path facilities, bicycle-only trail or path
facilities, or some combination thereof) and railroad shall be
constructed within the areas indicated in Exhibit D in all portions

of the premises which are not in street right of way. Owner and e

Operator agrea to design their respective facilities such that
crossings of tracks are as safe as reasonably possible, by use of
approaches close to right angle, or appropriate rubberized crossing
materials, or similar measures. Operator agrees +to design
Additions and configurations so as to minimize crossing of trail
facilities. Owner and Opaerator shall avoid damage to each other's
facilities,

(b) Owner and Operator agree that new trail facilities (other

8
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than crossings)' may be constructed only in accordance with
applicable regulations of DOT or WUTC relating to separation from
centerline of rail.? At the .request of Operator, Owner will
consider installing dividers between the rail and trail at limited
locations consistent with applicable guidelines for bicycle
facilities or. in the case of purely pecestrian facllities,
guidelines issued by the City for same,’ provided that separation
of such dividers from the centerline of the rail is consistent with
applicable regulations of DOT or WUTC. The desired width for the
trail corridor between Eighth and Eleventh Avenue shall be twenty
(20) feet in width, but may be reduced to no less than eighteen and
one half (18-1/2) f=et in order to accommodate an additional line
of track installed by Operator. Owner shall be responsible to
install appropriate informational and safety signage relating to
any new trail construction in accordance with applicable City of
Seattle guidelines.

(c) Owner and Operator acknowledge that there are certain
portions of the rail corridor where the available width for new
trail development purposes, taking into account Washington State
regulations for minimum trail clearances, unless the rail line is
moved, is less than ten feet, and where trail facilities have not
yet been constructed. In all such instances, Owner reserves the
right to develop a trail, but in the event of trail development,
will limit trail use to pedestrians, employing appropriate City of
Seattle guidelines for pedestrian facilities, and will develop a
bicycle trail at suitable alternative locations. Nothing herein
shall prohibit use of sidewalks or existing streets by motorized or
non-motorized users, or pedestrians.

(d) In the event trail maintenance or construction damages

- rail facilities cwned by Operator, Ownexr shall be responsible for

the costs of repair. In the event railroad maintenance or
construction damages trail facilities, Operator shall Dbe

! For purposes of this subparagraph, new trail facilities

means any trail facility within the premises constructed from
Eighth Avenue west. =
- 2 The parties concur that the applicable regulations include
WAC 480-60-050. As a matter of convenience, Owner intends to
provide a ten foot separation where practical.
> The applicable guidelines for bicycle paths and trails are
currently set forth by the American Association of State Highway

and Transportation Officials in "Guide for the Development of"

Bicycle Facilities" (August 1991), particularly at p. 24. The
applicable <Citvy of Seattle guidelines for purely pedestrian
facilities are (a) Seattle Street Improvement Manual and (b) City
of Seattle Standard Plans and Specifications.

B See footnote 3 and Manual for Uniform Traffic Control
Devices.
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responsible for the costs of repair.

(e) Owner shall have the right to require Operator to
relocate its track in order to -accommodate trail construction in
accordance with this Agreement; provided, however, that a
continucus track on the premises shall be provided unless Operator
consents otherwise. Unless otherwise agreed, Operator shall
promptly move its track at Owner's written request to accommodate
the construction of trail facilities. Owner shall be responsible
for the direct labor costs of such movement, plus five (5) per cent
overhead based on those costs with respect to the entire premises,
except that, with respect to that part of tre premises. north of
Seaview Avenue, N.W., owner shall be responsible for the costs of
retaining structures, grading, drainage, and enZineering associated
with trail installation north of Seaview Avenue N.W., and shall not
otherwise be responsible for the costs of any new ballast, track,
ties, or other material used in such mcve. Owner and operator
shall enter into a written agreement regarding any construction
project to be undertaken associated with movement of rail to
accommodate trail development on the premises north of Seaveiw
Avenue, N.W. The construction agreement. referred to herein will
ensure that owner is only responsible for reimbursing operator for
those costs specified above caused by owner's plan to develop a
trail on the premises, and the parties will endeavor to minimize
owners' s cost to the extent possible. Consent to an agreement
shall not be unreasonably withheld. Owner shall reimburse Operator
for such direct labor costs upon receipt of an itemized bill from
Operator. Operator shall use reasonable care in the construction
of all new or moved rail facilities. Owner shall use reasonable
care in the construction of all new or moved trail facilities. The
provisions of paragraph 1(d) shall govern the portion of rail with
trail east of Eighth Avenue. Owner shall be responsible for design
and installation of a safe crossing for the trail north of Seaview
Avenue in the event of trail development.

(£) Operator shall not engage in construction of rail or
rail-related facilities which interfere with the trail to be
constructed on the premises. Owner shall not be responsible for
the costs of moving any new rail or rail-felated facilities which
interfere with the trail. Operator may tender Owner proposed
congtruction drawings for all new facilities, tec such person as
owner identifies in writing. If Owner within thirty days of
receipt of said drawings does not state a determination that
interference will or may occur, Owner shall be deemed to have made
a determination of no interference and shall be responsible for
costs for moving said facilities in accordance with this paragraph
in the event the facilities are constructed and later found to
interfere.

(g) Operator and City both covenant and agree to keep their
raspective portions of the premises free and clear of debris and
equipment not in actual use for rail or trail construction,
maintenance or operatiens.

(h) Notwithstanding any other provision of this agreement,
Operator shall have access to, and full responsibility for, all

i0
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signals, including grade crossing signals, used or installed for
operation o” this railroad line.

(1) Effective when City Becomes Owner under this Operating
Agreement, City undertakes to provide Operator with 120 days
notice, and a subsequent opportunity to consult, prior to City's
presentation of a request for initial authorization or financing
for an extension of the Burke-Gilman Trail in the area between 11th
Avenue and the Locks within the premises. Nothing herein shall
require advance notice to Operator of, or otherwise abridge any
right of the City to engage in, site¢ -specific and ordinary bicycle
or pedestrian improvements, site-specific safety improvements, or
sidewalk installation, replacement, or repair in the referenced
area.

11. Transload. {a) Taking note that this Operating
Agreement is ‘n accordance with the Burke-Gillman Agreements between
the City and O Ny'F, and that said Agreements provide for certain
lease cancellations by BNSF in the event of transfer pursuant to
the Agreements, SLR agrees to request BNSF to terminate all leases
for the property described in Exhibit E prior to transfer to SLR.
Provided said leases are terminated, Owner and Operator agree that,
for the duration of this operating agreement, Operator shall have
a lease providing for exclusive use to the property described in
Exhibit E for transload purposes. The lease with Operator shall
provide that any fixture remaining upon the premises shall becone
the property of Owner at the termination of this operating
agreement:. Operator shall leave the premises free and clear of any
contamination or debris at the termination of this operating
ajreement.

(b) Operator shall be solely responsible for all losses,
claims cof damage, or liability (including liability for attorneys
fees, court costs, penalties, or environmental contamination)
arising from its use of “he area set forth in Exhibit E, and shall
hold Owner harmless from same.

12, Indemnities. (a) Operator shall defend Owner (with
counsel approved by Owner) and shall fully indemnify Owner, and
hold Owner and its officers, employees, and agents harmless Irom
any”*and all losses, cleims, actions, judgments, property damages,
death, personal injuries, or damage suffered by any person or
entity arising out of resulting from any occurrence of property
damage, death or injury (i) in or on the premises occupied or used
by Operator, including common carrier liability, (ii) arising from
Operator's operations on or off the premises, and (iil) arising
from the violation of ary law or breach of any franchise or
operating agreement, including this agreement by Operator, or any
of its officers, directors, employees, agents, or contractors. 1In
the event Operator fails to defend (or to defend adequately in the
opinion of Owner) the suit, Owner shall have the right to assume
the defense and to be held harmless from all costs arising from
same, including costs for legal counsel and all fees and charges
related thereto; provided, however, that Owner may always

11
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participate in a proceeding at its own expense. Under this
indemnity, Operator shall be responsible promptly to satisfy any
final judgment adverse to the Owner or Owner and Operator jointly.

«b) The indemnity provided in this paragrasph is intended to
be broad and comprehensive. It shall not be diminished by the
fact, if it is a fact, that the liability in ¢uestion may nave been
contributed to by the negligence of the Owner, its officers,
employees, or agents, provided, however, that Owner shall be liable
if the liability arises solely and entirely from the fault of the
Oowner.

(¢) The indemnification provicded by this paragraph has been
mutually negotiated by the parties and shall survive the
termination of the Operator's franchise, the Operator's surrender
of use and occupancy, and expiration or termination of this
aqreement. This indemnity is for the scle benefit of Owner, and
shall not inure to the benefit of any third party other than Owner,
its successors, and Owner's (or successor's) officers, employees,
or agents. Operator waives, with respect to the Owner (and its
successors) only, its immunity under RCW Title 51, Industrial
Insurance, and to any other industrial insurance, workers'
compensation, disability, or employee benefit legislation of any
jurisdiction which would otherwise be applicable. -

13. Environmental. (a) Operator (i) shall cause the
premises under its control or use, and all Operator's operations
thereon, to be conducted in accordance with all environmental laws
and orders of any governmental authorities having jurisdiction,
{ii) shall obtain, keep in effect, and comply with all governmental
permits and authorizations required by environmental laws with
respect to the premiscs under Operator's control or use, and with
respect to Operator's operations, and (iii) shall furnish Owner
with copies of all such permits and authorizations, including any
amendments or renewals thereof, upon request, and notify Owner
promptly in the event of expiration or revocation of such permits
or authorizations.

(b) Operator's indemnity in paragraph 12(a) shall also apply
to hold Owner harmless from any claims™ (including claims for
attorneys' fees, court costs, or penalties) relating to any
hazardous, dangerous or toxic material, waste, substance, or other
pollutant or contamiqant (hereinafter collectively referred to as
"hazardous material"’) arising out of, or resulting from (i)
Operator's operations, (ii) the violation of any law or breach of
this agreement by Operator or any of its officers, directors,

employees, agents or contractors, (iii) the release by Operator of .

any hazardous material on the premises controlled or used by
Operator or invelving Operatoi's operations outside the premises

® It is the intent of the parties that hazardous material

shall include such substances, materials and wastes as are
currently or as become reguilated or subject to clean-up authority
under any local, state or federal law.
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under its control or use. In the event Owner must take action to
respond to such claims, Operator shall indemnify Owner for all
costs which Owner incurs, including all clean-up and remediaticn
costs, including attorneys', consultants' and contractor's fees to
achieve compliance with applicable laws, regulations, and orders.

(c) Owner shall have the opticn, at Owner's expense, to
require an environmental audit of the premises used by the Operator
at any time, and shall have a right of entry for same. 1f Owner

at any time has reasonable grounds to believe that Operator is not
complying with the terms of this paragraph or that a release of a
hazardous substance has occurred or is about to occur, Owner may
require Operator to furnish Owner with an ervironmental audit or
site assessment, at Operator's expense, conducted by a qualified
consultant acceptable to Owner. If such envircnmental audit does
not disclose noncompliance or a release by Operator, Owner shall
promptly reimburse Operator for all costs incurred in connection
with such environmental audit.

(d) Nothing in this agreement shall be construed to abridge
the rights of Owner or Operator to pursue the liability of
responsible third parties for contamination of the premises, and
the parties agree to undertake reascnable measures to assist each
othar in any such endeavor.

(e) Unless Owner specifically agrees otherwise in a writing
signed by Owner, Operator shall not store, treait, recycle,
manufacture, refine or cenerate hazardous material on the premises,
excepl as may reasonably be necessary for its own operations, or as
incidental to a shipment. Operator shall not dispose or release
hazarcdous material on the premises. Operater in all events shall
conduct its operations so as to comply with all applicable
environmental laws and to minimize the likelihood cof any releases
on, in, above, under or from the premises.

(f) Operator shall undertake all investigatory, preventive,
and remedial actions reasonably necessary to comply with applicablie
environmental laws, regulations, and reguirements, cr to prevent or
minimize property damage, personal injury, or damage to the
environment, or threat of same, by releases or exposure to
hazarZous materiais in connection with the premises or Operator's
operations. Operator shall promptly notify Owner of any spill or
release of a hazardous material, any violation of law relating to
same, any lawsui: filed or threatened regarding same, any notice,
fine or penalty regarding same, and any investigation or prcceeding
regarding same, arising in connection with the premises or
Operator's operations.

(g9) Sixty (60) days prior to the expiration of this
agreement, or upon receiving notice of termination, Owner shall
have the »rignt (including a right of entry) to conduct an
environmental assessment designed to establish the environmental
condition of the premises. Upon completion of the assessment,
Owner shall provide Operator with a copy of an environmental report
that describes the results. The parties agree that there shall be
a presumption (which shall be rebuttable) that the assessment shall
establish the environmental condition of the premises as of the

13
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date this agreement terminates. Nothing in this agreement shall be
construed as (I) a presumption or determination that any
contamination or hazardous substance disclosed in such assessment
was caused by Operator or during Operator's occupancy of the
premises, or (II) an undertaking by Operator to cure or address any
such contamination or hazardous substance, or (III) a waiver by
Operator of any-claim of responsibility by either party against the
otheir, or any other person or entity, relating in any manner to any
such contamination or hazardous substance.

(h) Notwithstanding any other provision in this agreement, in
the event of a breach of this paragraph by Operator, Owner upon
reasonzble notice and opportunity to cure (which notice and
opportunity to cure may be as short as twenty four hours in the
event of an emergency involving a release or threatened release of
a hazardous substance) may suspend all or a portion of this
agreement, or, if the release involves an imminent danger to the
public, may terminate this agreement. Owner may also exercise any
remedies otherwise available in law. Nothing in this subparagraph
shall be construed as a waiver by Operator of any claim against
Owner for wrongful termination or suspension of this agreement.

(i) Nothing herein shall he construed to constitute a waiver
of, or release of, or a limitation wupon, the rights or
responsibilities of the Owner or Operator in any future action
pursuant to the Washington Model Towxics Control Act, RCW Chapter
70.105D, or the Comprehensive Environmental Response, Compensation
and Recovery Act, 42 U.S.C. 9601, et seq., as either statute is
amended or supplerented, or pursuant to any successor statute.

14. . Laws to be observed. Operator shall keep fully informed
of all Federal and State laws, all local laws, ordinances,
regulations, injunctions and all final orders and decrees of bodies
of tribunals having any jurisdiction or authority, which in any way
affect the performance of this agreement, including withcut
limitation any laws, ordinances, regulations, orders, or decrees,
identified herein. Operator shall at all times ohserve and comply
with all such laws, ordinances, regulations, and all final orders
and decrees (to the extent not preempted by federal law) and shall
protect, hold harmless and indemnify the Owner against any claim or
liability arising from or based on the violation of any such law,
ordinance, regulation, injunction, or final order or decree.

15. Assignment. Operator shall not assign its right or
delegate its duties under this agreement, or any part hereof,

without the prior written consent of Owner. The parties®

contemplate that SLR shall assign all its interests in this
Operating Agreement to City of Seattle pursuant to the form of
assignment attached as Exhibit F. Upon such assignment, SLR shall
be deemed relieved of all obligations to Operator.

16. Term. The term of this agreement shall be thirty years,
subject to cessation of operations or termination of the agreement
as provided herein.

14
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17. Breach. In case of breach of this agreement by Operator,
Owner shall give Operator no less than thirty (30) days notice to
cure, in writing, stating the breach that has occurred, the basis
for viewing the occurrence (or non-occurrence) as a breach, and a
request or demand that the breach be cured. Upon regquest, Owner
will reasonably cooperate in effecting cure (so long as consistent
with applicable law, and so long as costs of cure are borne hy
Operator). 1If cure is not substantially affected within the time
specified in the notice (no less than thirty (30) days calculated
frem delivery of said notice), Owner may declare this agreement
terminated if the breach is material, or, alternatively, and also
in the case of non-material breaches, shall have 2 right to require
suspension of rail operations until the breach is remedied, or
shall have a right of entry to make such repairs or modifications
(or to perform such work) as is necessary to remedy the breach,
charging all costs and expenses to the Uperator, which shall pay
the amount within thirty (30) days. For purposes of this
Agreement, material breach shall include, but not necessarily be
limited to, failure to maintain required insurance coverage, use
of the premises by the Operator for purposes other than rail or
rail-related purposes, failure to comply with final FRA, DOT or
WUTC orders, failure to remedy environmental conditions caused by
the Operatcr, failure to discharge common carrier (freight
railroad) obligations, failure to comply with paragraph 25
(relating to passenger uses), and/or failure to comply with any
portion of paragraph 9 (cooperation before STB).

18. Qther termination and termination gencraliy. (a) Owner
may terminate this adgreement if the level of freight rail usage
decreases below an average of 30 carloads per year averadged over
any 36 month period.

(b) During the period SLR owns the premises, Operator may not
terminate this agreement without the prior written consent of SIR.
Upon assignment of this agreement to the City of Seattle, Operator
may terminate this agreement upon sixty (60) days prior written
notice to the City of Seattle, compliance with all the terms of
this Agreement, and satisfaction of any applicable regulations or
reqyirements of the Surface Transportation Board, or its successor.

(c) In the event of termination, Operator upon reguest of
Owner shall cooperate in any required filings before the Surface
Transportation Board, or its successor, to secure a prompt
termination of any applicable operating authority and in a fashion
s0 as to secure preservation of the premises under 16 U.S.C.
1247(d) . ]

(d) Nothing herein shall be construed to limit orx to abridge
the City's rights of termination provided in the City's Charter
applicable to franchise agreements generally.

19. Notices. All notices under this agreement shall be
deemed delivered if posted by U.S. Mail, postage pre-paid, first
clase, or sent by express delivery (one or two day service), or by
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fax transmission, to the addressees or (if appropriate) fax numbers
provided below:

If to Owner, to: Property Manager
. SLR
P.0O. Box 17883
Seattle, WA 98107
Fax number: (206) 706-1991

If to Operator, to: Byron Cole, Managing Member
Ballard Terminal Railroad Company, LLC
5228 Shilshole Ave. N.W.
Seattle, WA 93107
Fax number: (208) 781-0984

These addresses may be changed provided notice is given in
writing.

20. Severability. In the event any section, paragraph,
sentence, c¢lause or phrase contained herein shall k- determined,
declared, or adjudged invalid, 1illegal, unconstitutional, or
otherwise unenforceable, such determination, declaration, or
adjudication shall in no manner affect the other sections,
paragraphs, sentences, clauses, or phrases of this agreement, which
shall remain in full force and effect as if the section, paragraph,
sentence, clause or phrase declared, determined, or adjudged
invalid, illegal, unconstitutional or otherwise unenforceable were
not originally a part thereof.

21. Governing law. This agreement shall be governed by the
laws of Washingtou.

22. Amendment. This agreement may be modified or amended
only in a writing referring to this agreement and executed by both
parties. 1In the event of a conflict between this agreement and the
applicable franchise ordinance, the franchise ordinance shall
control.

23. Subsidies. Except for financial contributions which

SLR has committed to make in paragraph 1, in no event shall Owner
be responsible for repalir, renabilitation, maintenance, or
operation of rail facilities, or property in the corridor used or
occupied by Operator. Notwithstanding the above, Owner will
cooperate with Operator in seeking to facilitate grants or loans
for rehabilitation, provided, however, that Owner on no account
will be liable for repayment of said grants or loans except to the
extent of salvage value in the event Owner owns the salvage. SLR
agrees to send a form of letter in support of a rehabilitatien
grant request substantially in accordance with Exhibit H.

24. Survival. All indemnities and allocations of iiability,
including associated insurance provisions, shall survive expiration

16
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or earlier termination of this agreement.

25. Passenger use. Owner-shall permit passenger use on the
following conditions: {(a) insurance requirements for said use as
set forth in this agreement are met, (b) FRA or DOT inspectors
certify that the line meets at least FRA Class I standards (or
higher standards if applicable for passenger service), (c) the
engineer for any passenger operation is FRA-certified, (d) all
equipment employed meets FRA, DOT, WUTC and other applicable
standards, and (e) Operator receives prior written approval from
Owner (if the City, through its Director of Transportation) of an
operating plan {1) covering hours of operation and
boarding/deboarding locations consistent with maintaining safe
traffic flow, egress and ingress to abutting businesses, and the
provision of adequate parking, (ii) demonstrating consistency with
trail use, compatibility with freight service, and showing that the
primary purpose of the line remains freight rail service, (iii)
identifying safety measures to be implemented during passenger
operations at crossings, and {iv) consistent with the construction
and operation of passenger facilities in connection with commuter
rail use of the BNSF mainline.

26. Conformity to acquisition contract. In the event the
contract for acquisition of the premises by SLR from Burlington
Northern Santa Fe Railway imposes terms or conditions more
stringent than this agreement, the acquisition contract terms or
conditions shall control. A copy of the most recent form of
acquisition contract is attached as Exhibit I. The parties agree
that the acquisition contract, when executed and delivered by both
parties, shall be automatically substituted for the form of
contract attached as Exhibit I upon delivery (by hand, express, or
U.S. Mail, postage pre-paid, first class) by Owner to Operator.

27. Effective date. This agreement shall become effective at
such time as SLR obtains authority from the Surface Transportation
Board, or its successor, to acquire and in fact acquires the
premises from The Burlington Northern and Santa Fe Railway Company.
(A draft form of notice of exemption for that purpose is attached
as Exhibit G.) Until such time as SLR obtains the property
purzuant to an effective notice of exemption (or other appropriate
authorization from the Surface Transportation Board, or its
successor), the parties shall not be obligated to each other, other
than to cooperatc in efforts to achieve the conditions precedent to
the effectiveness of tihis agreement.

28. Miscellaneous. (a) All parties tc this Agreement attest
that they have freely and willingly entered into this Agreement,
with advise of counsel, and that neither this Agreement nor any
provision within it is the result of superior bargaining power or
duress. Furthermore, all parties to this agreement represent to
each other that they neither can nor will take the position that
this Agreement, or any portion of this Agreement, is a contract of
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adhesion.

(b) Notwithstanding any other provision of this Agreement,
Operator shall conform to the provisions set forth in Exhibit I
relating to salvage activities and utilities.

(c) The parties jointly undertake to support the provision of a
letter in the form set forth in Exhibit J to BNSF.

(d) The parties acknowledge that SLR and Seattle intend to enter
into a memorandum of understanding substantially in the form set forth
in Exhibit K.

29. Separate _ccunterparts. BTRC and SLR agree that this
Operating Agreement may be executed in separate counterparts and shall
be deemed accepted when the counterparts are delivered by each to the
other. DRelivery may be evinced by transmission by fax of executed
signature pages to (in the case of BTRC) Stephen L. Day, Esq. at 206-
292-9988, and (in the case of SLR) Fred Wert at 202-706-1991. City's
approval as to form may be evinced by appropriate signature on either
counterpart. The parties will cooperate in achieving fully executed
nriginals should the separate counterpart method be initially

employed.
Bal1?22;§ff¥i;%§%2i::faad Company, LLC
by: M 7 Ehte e

Sea Linn Railroad Project

by: ‘:iZ)ZsJ (Mot

The form of this agreement is acceptable for purposes of future
assignment to the City ~f Seattle.

Seattle Department of Transportation
by: _ _jial. %We'\
2 3

Exhibit A: parcel for locomotive facility

Exhibit B: form of application for modified PCN

Exhibit C-1: form of support letter for STB

Exhibit C-2: form of general support letter

Exhibit D: rail and trail maps

Exhibit E: parcel for transload

Exhibit F: form of assignment to City of Seattie

Exhibit G: ‘form of "notice of exempticn for acquisition and
operation"

Exhibit H: form of letter supportiag grant application

Exhibit I: form of BNSF-SLR purclhase agreement, including
conditions relating to salvage and utilities

Exhibit J: form of City letter to BNSF regarding compliance
with Burke-Gilmaan agreements

Exhibit K: form of MOU SLR/Seattle
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FRANCHISE DESCRIPTION

Portions in Former BNSF Right of

Those portions of The Burlington Northern and Santa Fe Railway Company’s
(formerly Northern Pacific Railway Company) former Ballard Line right of way,
varying in width on each side of the Railway Company’s Main Track centerline, as
located and constructed upon, over and across Section 13, Township 25 Neorth, Range 3
East of the Willamette Meridian, King County, Washington, miore particularly
described as follows, to-wit:

That portion of Lots 1 and 28-30, Block 4 of Ross Addition to the City
of Seattle, as recorded i» Volume 2 of Plats, page 96, Records of King
County, Washington, lying 7.5 feet on each side of the Main Track centerline,
as measured at right angies; also,

That portion of Lots 3 and 4, Block 3 of Ross Addition to the City of
Seattle, as recorded in Volume 2 of Plats, page 96, Records of King County,
Washington, lying 7.5 feet on each side of the Main Track centerline, as
measured at right angles; also,

Those portions of Lots 8-11 in Block 1 of Ross Home Addition, as
recorded in Vol. 11 of Plats, page 25, Records of King County, Washington,
lying 7.5 feet on each side of the Main Track centerline, as measured at right
angles; also,

Those portions of Lnts 1 and 6-8, Block 2 of Ross Addition, as
recorded in Vol. 2 of Plats, page 96 Records of King County, Washington,
lying 7.5 feet on each side of the Main Track centerline, as measured at right
angles; also,

Those portions of Lots 1 and 2, Block 4 of Fern Addition to the City of
Seattle, as recorded iz Volume 7 of Plats, page 52, Records of King County,
Washington, lying 7.5 feet on each side of the Main Track centerline, as
measured ai right angles; also,

‘Those portions of Lots 5-8, Block 1 of Fern Addition to the City of
Seattle, as recorded in Voiume 7 of Plats, page 52, Records of King County,
Washington, lying 7.5 feet on each side of the Main Track centerline, as
measured at right angles; also,
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That poriion of Lot 1, Block 2 of Fern Addition to the City of Seattle,
as recorded in Volume 7 of Plats, page 52, Records of King County,
Washington, lying Southwesterly of a line drawn parailel with and distant 7.5
feet Northeasterly, as measured at right angles from the Main Track
centerline; also,

Those portions of Lots 10-14, Block 18 of Denny’s Addition to Ballard
and Seattle, as recorded in Volume 14 of Plats, page 16, Records of King
County, Washington, lying Northeasterly of a line drawn parallel with and
distant 23.5 feet Southwesterly, as measured at right angles from the Main
Track centerline; also,

Those portions of Lots 5-8 and 15-18, Block 17 of Denny’s Addition to
Ballard and Seaitle, as recorded in Volume 14 of Plats, page 16. Records of
King County, Washington, together with the 12.0 foot wide alley in said Block
17, lying Northeasterly of a line drawn parallel with and distanc 23.5 feet
Southwesterly, as measured at right angles from the Main Track centerline,
and lying Southwesterly of a line drawn parallel with and 15.0 feet
Northeasterly, as measured at right angles from the Main Track centerline;
also,

That portion of 60.0 foot wide vacated Northwest 44" Street (formerly
Salmon Street) as vacated by Ordinance 79548, lying Northeasterly of a line
drawn parallel with and distant 23.5 feet Southwesterly, as measured at right
angles from the Main Track centerline, and Southwesterly of a line drawn
paraliel with and distant 15.0 feet Northeasierly, as measured at right angles
from the Main Track centerline; also,

Those portions of Lots 1- 4 and 19 - 22, Block 16 of Denny’s Addition
to Ballard and Seattle, as recorded in Volume 14 of Plats, page 16, Records of
King County, Washington, together with the 12.0 foot wide alley in said Block
16, lying Northeasterly of a line drawn parallel with and distant 23.5 feet
Southwesterly, as measured at right angles and radially from the Main Track
centerline, and Southwesterly of a line drawn parallel with and distant 15.0
feet Noitheasterly, as measured at right angles and radially from the Main
Track centerline; also,

Those portions of The Burlington Northern and Santa Fe Railway Company’s
(formerly jointly owned by the Northern Pacific Railway Company and Great Northern
Railway Cempany) former Ballard Line right of way, varying in width on each side of
said Railway Company’s Main Track centerline, as located and constructed upon, over
and across Sections 11 and 12, all in Toewnship 25 North, Range 3 East of the Willamette
Meridian, King County, Washington, more particularly described as follows, to-wit:
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That portion of Lots o, 6, 19, 20, 21 and 22, Block 174 of Gilman
Park, as recorded in Volume 3 of Plats, page 40, Records of King County,
Washington, being 10.0 feet wide on each side of said Lead Track centerline
as now located and constructed; also,

That portion of Lots 6 and 19, Block 171 of Gilman Park, as recorded
in Volume 3 of Plats, page 40, Records of King County, Washington, being
10.0 feet wide on each side of said Lead Track centerline as now located and
constructed; also,

That portion of Lots 6 and 19, Block 168 of Gilman Park, as recorded
in Volume 3 of Plats, page 40, Records of King County, Washington, being
10.0 feet wide on each side of said Lead Track centerline as now located and
constructed; also,

That portion of Government Lot 2 of said Section 11, Township 25
North, Range 3 East lying contiguous to and Southwesterly of Shilshole
Avenue Northwest, and Northeasterly of a line drawn parallel with and distant
8.5 feet Southwesterly, as measured at right angles from said Railway
Company'’s relocated siding track centerline, bounded on the Northwest by the
Northeasterly extension of the Northwesterly line of Lot 5, Block 8 of Ballard
Tide Lands, and bounded on the Southeast by the Soutiieasterly line of vacated
22nd Avenue Northwest (formerly 3rd Avenue West); also,

Those portions of The Burlington Northern and ¢anta Fe Railway Company’s
(formerly Great Northern Railway Company) former Ballard Line right of way, varying
in width on each side of said Railway Company’s Main Track centerline, as located and
constructed upon, over and across Sections 10 and 11, all in Townshkip 25 North, Range
3 East of the Willamette Meridian, King County, Washington, more particularly
described as follows, to-wit:

That 17.0 foot wide portion of said Railway Company’s right of way,
being 8.5 tfeet wide, as measured at right angles, on each side of the Main
Track centerline as located and constructed upon, over and across Government
Lot 2 all in said Section 11, Township 25 North Range 3 East, bounded on the
East by the Southwesteriy line of Shilshole Avenue and bounded on the West
by the Easterly line of 24th Avenue Northwest; also,

That 17.0 foot wide portion of said Railway Company’s right of way,
being 8.5 feet wide, as measured at right angles, on each side of the Main
Track centerline as located and constructed upon, over and across Government
Lot 3 and the East 520.0 feet of Government Lot 4, all in said Section 11,
Township 25 North, Range 3 East, bounded on the East by the West line of
24th Avenue Northwest, and bounded on the West by the West line of the East
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520.0 feer of said Government Lot 4, EXCEPTING THEREFRCOM, the
right of way for 28th Avenue Northwest; also,

That 20.0 foot wide portion of said Railway Company’s right of way,
being 10.0 feet wide, as measured at right angles, on each side of the Main
Track centerline upon, over and across Government Lot 4, of said Section 11
and Government Lots 3, 2 and 1 of Section 10, all in Township 25 North,
Range 3 East, bounded on the East by the West line of the East 520 feet of
said Government Lot 4 of Section 11, and bounded on the North by the
easterly extension of the north line of Lot 10 of Block 15 of Ballard Tide
Lands according to the recorded plat thereof, EXCEPTING THEREFROM,
the rights of way for 40 foot wide 30th Avenue Northwest, 30 tfoot wide 32nd
Avenue Northwest, 66.0 foot wide West 57th Street, 80.0 foot wide Market
Street, and for Seaview Avenue Northwest at Northwest 60th Street, ALSO
EXCEPTING THEREFROM that portion of said Railway Company’s right
of way, lying within an area between two lines drawu parallel and concentric
with and distant 150.0 feet wide on each side of a line lying directly below the
centerline of said Railway Company’s Bridge No. 4 over said Ballard Line
right of way, and over and across Salmon Bay Waterway; also,

*30110N

That 35.0 foot wide portion of said Railway Company’s right of way,
being 10.0 feet wide, as measured at right angles, on the Westerly side, and
25.0 feet wide, as measured at right angles, on the Easterly side of the Main
Track centerline upon, over and across Government Lot 1 of Section 10,
Township 25 North, Range 3 East, bounded on the South by the Easterly
extension of the North line of Lot 10 of Block 15 of Ballard T'de Lands
according to the recorded plat thereof, and bounded on the North by the
Easterly extension of the South line of Lot 3 of said Block 15 of Ballard Tide
Lands; also.
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That 20.0 foot wide portion of said Railway Company’s right of way,
being 10.0 feet wide, as measured at right angles, on each side of the Main
Track centerline upon, over and across Government Lot 1 of Section 10,
Towunship 25 North, Range 3 East, bounded on the South by the Easterly
extension of the South line of Lot 3 of Block 15 of Ballard Tide Lands
according to the recorded plat thereof, and bounded on the North by the North
line of said Section 10; aiso,

That 20.0 foot wide portion of said Railway Company’s right of way in
Government Lot 4 of Section 3, Township 25 North, Range 3 East, lying East R
of Block 16 of Ballard TideLands, being 10.0 feet wide, as measured at right
angles, on each side of the Main Track centerline, bounded on the South by
the South line of said Section 3 and bounded on the North by the South margin
of Northwest 67th Street; and
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Portions in City Street Right of Way

Those portiens of City Streets, all in Sections 3, 10, 11, 12 and 13, Township 25
North, Range 3 East, Willamette Meridian, King County, Washington, inore
particularly described as follows, fc-wit:

That portion of 80.0 foot wide Northwest 40" Street (formerly Ross
Place) lying 7.5 feet on each side of the Main track centerline, as measured at
right angles; alco,

*30110N

Those portions of 66.0 foot wide 6™ Avenue Northwest and 80.0 foot
wide Northwest 41% Street lying 7.5 feet on each side of the Main Track
centerline, as measured at right angles; also,

Those portions of 60.0 foot wide Northwest 42™ Street and 60.0 foot
wide 7" Avenue Northwest, lying 7.5 feet on each side of the Main Track
centerline, as measured at right angles; alsc,

Those portions of 60.0 foot wide Northwest 43™ Street and 66.0 foot
wide 8" Avenue Northwest, lying 7.5 feet on each side of the Main Track
centerline; also,

That portion of 60.0 foot wide Bright Street (formerly West 44" Street)
lying Northeasterly of a line drawn parallel with and distant 23.5 feet
Southwesterly, as measured at right angles from the centerline of said
Mainline Track, and Southwesterly of a line drawn parallel with and distant
30.0 feet Northersterly, as measured at right angles from said Main Track
centerline; also,
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That portion of the East 33.0 feet of 9th Avenue Northwest (formerly
2nd Avenue East and Eastern Avenue), lying Northeasterly of a line drawn
concentric with and distant 7.5 feet Souithwesterly, as measured radially from
the Main Track centerline; also,

That portion of Northwest 45" Street (formerly “A” Street) East of the
Northerly extension of the East line of 9™ Avenue Northwest (formerly 2™
Avenue East and Eastern Avenue), lying Southwesterly of a line drawn
concentric with and distant 15.0 feet Northeasterly, as measured radially from
the Main Track centerline; also,

That 15.0 wide portion of Northwest 45" Street (formerly “A” Street)
and the East 33 feet of 9 Avenue Northwest (formerly 2™ Avenue East and
Eastern Avenue), as provided by Ordinance No. 972, from the City of
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Ballard, bounded on the East by the East Line of 9" Avenue Northwest, and
the Nertherly extension thereof, and bounded on the West by a line drawn
parallel with and distant 45.0 feet Mortheasterly, as measured at right angles
from the Southwesterly line of 100.0 foot wide Shilshole Avenue Northwest,
according to the plat of Gilman Park, as recorded in Volume 3 of Plats, page
40, Records of King County, Washington; also,

Those 15.0 foot wide portions of Northwest 45" Street (formerly “A” Street),
Northwest 46™ Street (formerly “B” Street), Northwest Ballard Way (formerly
West 47" Street or “C” Streer) and Northwest Leary Way (formerly West
48" Siveet or “D” Street), being 7.5 feet wide on each side of said Railway
Company’s Lead Track centerlire, as now located and constructed, as
provided by Ordinance No. 1114 from the City of Bailard; also,

The Southwesterly 45.0 feet of 100.0 foot wide Shilshole Avenue,
bounded on the Southeast by the Easterly raargin of 15th Avenue Northwest
according to the plat of Gilman Park, as recorded in Volume 3 of Plats, page
40, Records of King County, Washington, and bounded on the Northwest by
the Southwesterly extension of the North line of Lot 21, Block 72 of said plat
of Gilman Park; also,

That 17.0 foot wide portion of 24th Avenue Northwest, being 8.5 feet
wide as measured at right angies on each side of the Main Track centerline;
also,

That 17.0 foot wide portion of 28th Avenue Northwest, being 8.5 feet

wide, as measured at right angles, on each side of the Main Track centerline;
also,

That 20.0 foot wide portion of 40 foot wide 30th Avenue Northwest,
being 10.0 feet wide, as measured at right angles, on each side of the Main
Track centerline: also,

That 20.0 foot wide portion of 80 foot wide 32nd Avenue Northwest,

" being 10.0 feet wide, as measured at right angles, on each side of the Main

Track centerline; also,

That 20.0 foot wide portion of 80 foot wide Northwest Market Street,
being 10.0 feet wide, as measured at right angles, on each side of the Main
Track centerline; also,

That 20.0 foot wide portion of Seaview Avenue Northwest at
Northwest 60th Sireet (also known as the Seaview Crossing), being 10.0 feet

wide, as measured at right angles, on each side of the Main Track cenierline;
also,
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Portions in Easement from BNSE

That 20.0 foot wide portion of an easement area across the right of way
of the Burlington Northern Santa Fe Railway Company’s Seattle to Everett
Main Line granted to the City by said Railway Company being 10.0 feet
wide, as measured at right angles, on each side of the Ballard Line Main
Track centerline, as located and constructed upon, over and across
Government Lot 1 of Section 10, Township 25 North, Range 3 East, W. M.,
King County, Washington, bounded between two lines drawn parallel and
concentric with and distant 150.0 feet, as measured at right angles and radially
on each side of a line lying directly below the centerline of said Railway
Company’s Bridge No. 4 over the Main Track, and over and across Salmen
Bay Waterway;

AND THE END OF THIS DESCRIPTION.
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@Is\g City of Seattle
Norman B. Rice, Mayor
Executive Department - Office of Manage:rznt and Planning

Judy Bunnell. Director (_,)[C \1’0 wﬂﬁ;\/

September 3, 1997

NI

0 -
The Honorable Mark Sidran Y q , l9— O\Vl
City Attorney
City of Seattie

Dear Mr. Sidran:

The Mayor is proposing o the City Council that the enclosed legislation be adopted.

REQUESTING
DEPARTMENT: Management and Planning
SUBJECT: AN ORDINANCE granting to the Ballard Terminai Railroad

Company a railway franchise and the right, privilege and authority
fo locate, lay down, construct, maintain, own, and operate standard
gauge iailway tracks in, upon, along and across that porticn of the
Burlington Northern and Santa Fe Railway Company’s former
Fremiont to Ballard, Washington Branch Line nght-of-way between
Sixth Avenue North West and North Wesi 67th Swreet, for a term of
thirty years, specifying terms and conditions under which this
franchise is granted, and providing for acceptance of the franchise,
its terms and conditions.

Pursuant to the City Conncil's S.0.P. 100-014, the Executive Department is forwarding this
request for legislation to your office for review and drafting.

After reviewing this request and any necessary redrafting of the enclosed /egislation, return the

legislation to OMP. Any specific questions regarding the legislation can be directed to Eric
Chipps at 4-8365.

Sincerely, CLKQ&L'\“‘ 't \/)i‘Q(lé«(, h(‘;’(_éz M ‘{"QLO\/

\M‘pmﬂt(m dade gw Page | L
Norman B. Rice 93@7 ﬁQQ‘dS “-’0 b?— b“‘ l'/VuJO\%CL(_

Mayor P “NMosne -~ 7
. Hae /\,La,/\oo C & Perovte e O(dmc“w\(;

Lo CA o, A e
Diesior

h:admin\legisMlawltrs\chipns |
Seattle Municipal Building, 600 Fourth Avenue Seattle, WA 98104-1826
Enclosure Tel: {206} 684-8080, TDD (206) 684-8118, FAX: {206} 2330085

An equalemployment opportunity, affirmative action employer. Accommodations for people with disabilities provided on request.
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TIME AND DATE STAMP

SPONSORSHIP

THE ATTACHED DOCUMENT IS SPONSORED FOR FILING WiTH THE CITY CQUNCIL 8Y
THE MEMBER{S) OF THE CITY COUNCIL WHOSE SIGNATURE(S) ARE SHOWN BELOW:

Aok

FCR CITY COUNCIL PRESIDENT USE ONLY

COMMITTEE(S) REFERRED TO:

PRESIDENT’S SIGNATURE

o
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STATE OF WASHINGTON - KING COUNTY

85627 —SS.
City of Seattle,City Clerk

No.  QRDINANCE IN

$3ITILON

Affidavit of Publication

The undersigned, on oath states that he is an
authorized representative of The Daily Journal of Commerce, a
daily newspaper, which newspaper is a legal newspaper of general
circulation and it is now and has been for more than six months
prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle,

g King County, Washington, and it is now and during all of said time
. was printed in an office maintained at the aforesaid place of
- 4 publication of this newspaper. The Daily Journal of Commerce

was on the 12th day of June, 1941, approved as a legal newspaper
by the Superior Court of King County.

The notice in the exact form annexed, was published in regular
issues of The Daily Journal of Commerce, which was regularly
distributed to its subscribers during the below stated period. The
annexed notice, a

CT:0RD 118734
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was published on

18/13/97

the sum of § , wh ¥nt has been paid in full.

S
Subscpibed and sworn to before me on
1 i /T /- 'f-\ .
VN AN UL

Notary Public for the State of Washington,
residing in Seattle

The amount of the fee charge f’0 oregoing publication is

—

18/13/97

Affidavit of Publication




STATE OF WASHINGTON - KING COUNTY
84989 —Ss.

City cf Seattle:FINANCIAL CNTR.

+3JILON

Affiuavit of Publication

.

5
The undersigned, on oath s\ates that he is an
authorized representative of The Daily Jourkal of Commerce, a
[ : daily newspaper, which newspaper is a legal newspaper of general
circulation and it is now and has been for more than six months
prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle,
King County, Washington, and it is now and during all of said time
U was printed in an office maintained at the aforesaid place of
. publication of this newspaper. The Daily Journal of Commerce
- was on the 12th day of june, 1941, approved as a legal newspaper
[ . P
Y by the Superior Court of King County.

T

The notice in the cxact form annexed, was published in regular
issues of The Daily Journal of Commerce, which was regularly
distributed to its subscribers during the below stated period. The
annexed notice, a
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was published on

The amount of the fee charged for the foregoing publication is

the sum of $ , \(vhic amount has been paid in fuil.
- D
\ —
Sub;;ﬁﬁ'd'ﬁnd swora to, before me on
25/25/57 1 i i/ .
T T 7
[ DU e

]

Notary Pudlic for the State of Washington, 2
rosiding in Seaitie

A
4
H

Affidavit of Publication
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Resolution Number: 30583

A RESOLUTION adopting a preferred route for the Burke-Gilman Trail through Ballard for the completion of the

"missing link"; and directing Seattle Transportation, along with other City departments, to pursue funding

opportunities to complete the route as presented in this resolution.

Date introduced/referred: March 10, 2003
Date passed: April 14, 2003

Date adopted: April 14, 2003

Status: Adopted As Amended

Note: Burke-Gilman Trail Missing Link

Vote: 7-2 (No: Mclver, Pageler)

Committee: Transportation
Sponsor: CONLIN

Index Terms: STATING-POLICY, BURKE-GILMAN-TRAIL, BALLARD, TRANSPORTATION-PLANNING, CHITTENDEN-LOCKS,

BALLARD, PLANNING, BIKEWAYS, PEDESTRIANS, TRAILS, SIDEWALKS

References/Related Documents: Related: Res. 30408

Text

Note to users: {- indicates start of text that has been amended out
-} indicates end of text that has been amended out
{+ indicates start of text that has been amended in
+} indicates end of text that has been amended in

A RESOLUTION adopting a preferred route for the Burke-Gilman Trail
through Ballard for the completion of the "missing 1ink" between 11lth
Avenue NW and the Ballard Locks; directing Seattle Transportation,
along with other City departments, to pursue funding opportunities to
complete the route as presented in this resolution; and affirming the
City's commitment to supporting manufacturing and industrial
businesses in the area.

WHEREAS, the Burke-Gilman Trail currently Tinks Bothell, Kenmore, the
University of Washington and several Seattle neighborhoods with a
current terminus at 11th Avenue NW; and

WHEREAS, the Burke-Gilman Trail serves much of north Seattle and the
Puget Sound Region as a successful, scenic and safe non-motorized
transportation, recreation and community facility; and

WHEREAS, the citizens of Ballard identified the completion of the
Burke-Gilman Trail through Ballard as one of four top priorities in
the 1998 Crown Hill - Ballard Neighborhood Plan; and

WHEREAS, the City has a strong planning framework and policy

http://clerk.seattle.gov/~scripts/nph-brs.exe?s 1=&s3=30583&s2=&s4=&Sectd=AND&I=20&Sect2=THE...
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Seattle City Council Resolution Index

commitment, as demonstrated by its comprehensive plan and strategic
transportation plan, that guide and encourage expanded facilities and
safety improvements for citizens who walk, bicycle or use other non-
motorized forms of travel, recognizing that freight mobility is
critical to the City's economic base; and

WHEREAS, the Ballard Interbay Northend Manufacturing/Industrial
Center has been identified and designated as one of two areas where
the City will promote manufacturing and industrial employment growth
including manufacturing uses, advanced technology industries and a
wide range of industrial-related commercial functions, such as
warehouse and distribution activities; and

WHEREAS, the Ballard Interbay Northend Manufacturing/Industrial
Center contributes to Seattle's diversified employment base and to
the growth of high-wage jobs within the Central Puget Sound region;
and

WHEREAS, maintaining freight mobility and freight access is a high
priority in the City's Transportation Strategic Plan and the City's
Comprehensive Plan and it is critical that the City work to preserve
freight mobility and access in the industrial areas; and

WHEREAS, protecting the integrity of those areas of the City that are
zoned for industrial activity, particularly the Ballard Interbay
Northend Manufacturing/Industrial Center and other industrial zones
that host water dependent marine industrial activities, is identified
as an important policy objective in Seattle's Comprehensive Plan; and

WHEREAS, Resolution 30408, adopted in October, 2001, directed Seattle
Transportation to evaluate "three bicycle/pedestrian routes to
complete the Burke-Gilman Trail between 11th Avenue NW and the

Locks;...work closely with business and property owners, trail
advocacy groups and community groups;...determine where acquisition
of land may be necessary;...(and) prepare a final report summarizing

its analysis of alternative routes;" NOW, THEREFORE,

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SEATTLE, THE MAYOR
CONCURRING, THAT:

Section 1. The City reiterates its commitment to the following
guiding principles that have guided trail development for the past
fifteen years:

A. The first priority when building transportation facilities is
always safety.

B. Safe and efficient customer and freight access to businesses must
be maintained.

Section 2. The rail corridor between 11th Avenue NW and the Ballard
Locks is already in public ownership. Consistent with current City
policy, the City should continue preservation of the corridor, 1in
public ownership, for rail and trail use.

Section 3. Consistent with adopted City policies and plans, the
preferred route (both interim route and permanent routes described in
Section 4 below) for the Burke-Gilman Trail from 11lth Avenue NW to
the Ballard Locks will be designed to address safety concerns and to
be compatible with water-dependent and industrial uses, particularly
in the Ballard Interbay North End Manufacturing/Industrial Center,

http://clerk.seattle.gov/~scripts/nph-brs.exe?s 1=&s3=30583&s2=&s4=&Sectd=AND&I=20&Sect2=THE...
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and to ensure that the trail does not unnecessarily impede or delay
trucking and freight access to manufacturing and industrial
businesses. Examples of possible safety measures include pavement
markings; regulatory, warning and wayfinding signs;
pedestrian/bicycle signals; mechanical gates; mirrors; elevated
crossings; etc.

Section 4. The preferred route for the Burke-Gilman Trail "missing
Tink"™ between 11th Avenue NW and the Ballard Locks, as described
below and as shown on the map attached as Exhibit A (once final
design is completed, some small modifications may be required; these
modifications to be Teft to the discretion of the City Traffic
Engineer for approval), is hereby adopted and SDOT will design and
construct the preferred route as follows:

A. Design and construct the following permanent route:

1. On the south side of NW 45th Street, from 11th Avenue NW (the
current terminus of the Burke-Gilman Trail) to Shilshole Avenue NW
construct a trail.

2. On the south side of Shilshole Avenue NW (north side of tracks)
between NW Vernon Place and 24th Avenue NW, construct a trail.

3. On the north side of the railroad tracks from 28th Avenue NW to
30th Avenue NW (the Locks), construct a trail.

B. Design and construct an interim route as follows:

1. On Shilshole Avenue NW from NW 45th Street to 17th Avenue NW,
construct an interim trail or install bike Tanes.

2. On 17th Avenue NW from Shilshole Avenue NW to Ballard Avenue NW,
install a signed bike route.

3. On Ballard Ave NW from 17th Avenue NW to NW Vernon Place, install
a signed bike route.

4. On Vernon Place between Ballard Avenue NW and Shilshole Avenue
NW, install a signed bike route.

5. On 24th Avenue NW from the rail corridor to NW Market Street,
construct an interim trail.

6. On NW Market Street from 24th Avenue NW to 28th Avenue NW,
construct an interim trail that can be used later as a sidewalk.

7. On 28th Avenue NW from NW Market Street to the rail corridor,
install a signed bike route.

C. Subject to the conditions in Section 3, design and construct a
permanent route to replace the interim route as follows:

1. On Shilshole Avenue NW, from NW 45th Street to NW Vernon Place,
construct a bicycle and pedestrian facility.

2. On the railroad right-of-way, from 24th Avenue NW to 28th Avenue
NW, construct a trail.

Section 5. Seattle Transportation, in cooperation with other
appropriate City departments, including the Department of Finance,
will seek funding (e.g. federal grants and other sources that may be
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available) for the following:
A. The design and construction of the trail as described above.

B. The purchase, for public use, of a narrow strip of property (its
exact width to be determined) on the north side of the railroad
tracks, west of 26th Avenue NW; and other smaller pieces of property,
as required, to complete the design and construction of the trail.
Once the right-of-way between 26th Avenue NW and 28th Avenue NW has
been secured, Seattle Transportation will determine whether it is
appropriate to construct a trail along this section; and then
decommission all or part of the interim route along NW Market Street.

Section 6. In Tocations where private redevelopment or public works
projects are being considered near the rail corridor, Seattle
Transportation and other appropriate City departments will work with
property owners to resolve design challenges and make safety
improvements for all modes, so as to accommodate a future trail
described in Section 4C above.

Section 7. Beginning immediately and continuing for two years
subsequent to operation of the new segment of trail, SDOT shall
monitor auto, bike and pedestrian accident data, and trail use along
the length of Burke Gilman Trail from the intersection of N.W. 45th
Street and 11th Avenue N.W. to where the trail meets the Ballard
Locks. SDOT shall monitor bike and pedestrian use prior to
construction to generate baseline data, and post construction to
determine if the public is utilizing the new "interim" sections of
trail as intended, or if riders are deviating from the trail to
follow the Shilshole Avenue and "Not 54th Street" corridor. 1In
particular, SDOT shall monitor trail use at the intersection of
Shilshole Avenue N.W. and 17th Avenue N.W., the intersection of
Ballard Avenue N.W. and N.W. Vernon Place, and the intersection of
Shilshole Avenue N.W. and 24th Avenue N.W. SDOT shall develop a
monitoring methodology that provides data that is representative of
bike and pedestrian use at different times of day throughout the
year. SDOT shall report back to the Council on 1its findings
periodically, and at the conclusion of the two year monitoring period
shall provide Council with a report and recommendations for any
modifications to the interim and permanent trail routes that may be
called for to encourage usage along the designated path.

Section 8. The Seattle Transportation "Ballard Corridor Design Study
(11th Avenue NW to the Locks)" February, 2003, fulfills the
requirements of Resolution 30408 to complete an analysis of three
alternative routes for completing the Burke-Gilman Trail between 11lth
Avenue NW and the Locks.

Section 9. The City will continue to support manufacturing and
industrial businesses in the area, including working with the
Manufacturing Industrial Council and the Ballard Interbay Northend
Manufacturing/Industrial Center members to develop and implement
initiatives to meet the needs for freight mobility, trained workforce
and land use of Seattle's industrial business community, and to
assist the maritime industry in completion of an economic analysis
and action plan for the maritime industry in response to a 2003
Budget Statement of Legislative Intent adopted by Council (Resolution
30576).

Section 10. The Council believes that the current Industrial zoning
of the Ballard Interbay Northend Manufacturing/Industrial Center

http://clerk.seattle.gov/~scripts/nph-brs.exe?s 1=&s3=30583&s2=&s4=&Sectd=AND&I=20&Sect2=THE...
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Seattle City Council Resolution Index

should remain unchanged. The City will continue to support
manufacturing and industrial businesses across the City and will work
collaboratively with representatives of industry to insure that there
will always be sufficient zoning to meet the needs of the Seattle's
industrial manufacturing sectors, particularly water dependent marine
industrial enterprises.

Adopted by the City Council the ____ day of _________ , 2003, and
signed by me in open session in authentication of its adoption this
_____ day of __________, 2003.

President __________ of the City Council

THE MAYOR CONCURRING:

Gregory J. Nickels, Mayor

Filed by me this

City Clerk

Exhibit A: Map of the plan for completing the Burke-Gilman Trail
"missing 1link" between 11th Avenue NW and the Locks

April 14, 2003
Version 5

Exhibit A: Map of the plan for completing the Burke-Gilman Trail
"missing 1link" between 11th Avenue NW and the Locks
ta
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BEFORE THE SURFACE TRANSPORTATION BOARD

STB Finance Docket 36261

BALLARD TERMINAL RAILROAD COMPANY, L.L.C.
PETITION FOR A DECLARATORY ORDER

VERIFIED STATEMENT OF JAMES FORGETTE IN SUPPORT OF BALLARD TERMINAL
RAILROAD COMPANY, L.L.C.’S PETITION FOR A DECLARATORY ORDER

I, James Forgette, do swear and affirm the following to the best of my personal
knowledge:
1. 1am over 18 years of age. | have personal knowledge of the facts contained in this
Verified Statement and am otherwise competent to testify to the matters herein.

Professional Background

2. | am currently employed by the Ballard Terminal Railroad Company, L.L.C.
(hereinafter referred to as the “BTRC”) as its General Manager. | have held this
position for two (2) years.

3. | have worked for BTRC for approximately 17 years, since 2001. During this time, |
have been employed by BTRC as a Conductor for 17 years, as an Engineer for 15 years,
and as its Operation Manager for 15 years.

4. Prior to joining BTRC, | worked for BNSF for one (1) year as a Brakeman/Switchman.

BTRC Facilities and Operations

5. Having worked for BTRC for 17 years in many capacities, | am familiar with its three
rail lines, including its equipment, facilities and operation of the “Ballard Line,” which
is a shortline between milepost 0.09 and the end of the line at mile post 2.70, a
distance of almost 3 miles in the Ballard District of Seattle, King County, WA.

Brower Law PS

506 Second Avenue, Suite # 1400

Seattle, Washington 98104
tel 206.582-5065

FORGETTE VERIFIED STATEMENT 1
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6.

The Ballard Line includes, among other facilities, a mainline track, a siding that serves
Salmon Bay Sand & Gravel Company, a spur or stub track referred to as the “Western
Pioneer Spur,” a locomotive yard located towards the eastern third of the line, run-
around tracks near the eastern terminus, and two interchange tracks near the western
terminus.

BTRC operates the Railroad on any day of the week, at all hours of the day depending
on its shipper’s needs. BTRC currently operates its Ballard Line by picking up inbound
cars at the interchange with the BNSF at approximately milepost 0.09 and pulling the
cars easterly.

Itis BTRC’s practice, whenever possible, to pull cars instead of shoving them because

that is safer.

Western Pioneer Spur lmpacts

9.

10.

11.

FORGETTE VERIFIED STATEMENT 2

BTRC’s Western Pioneer Spur is approximately 550 linear feet long and runs westerly
from the switch located just to the east of the Ballard Bridge at 15" Avenue NW in the
Ballard neighborhood of Seattle, WA. True and accurate photographs depicting the
location and condition of the Western Pioneer Spur are attached as Exhibit 1 to this
verified statement.

BRTC currently accesses the Western Pioneer Spur by pulling cars easterly, from the
interchange near the western terminus a couple miles away, past the Western
Pioneer switch and then shoving the cars onto the Spur. Cars are retrieved by pulling
them off the Western Pioneer Spur and taking them to the run-around tracks near the
eastern terminus, where the locomotive changes ends on the consist, to pull the cars
back to the interchange.

BTRC improved the Western Pioneer Spur by installing paved access on both sides of
the Spur, giving BTRC unfettered access to load, unload and transload goods and
freight. This is an ideal location to perform these operations since this is a 24/7 truck

load and unload zone.

Brower Law PS

506 Second Avenue, Suite # 1400
Seattle, Washington 98104

tel 206.582-5065
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12.

19,

14.

15.

16.

17.

18.

19.

20.

FORGETTE VERIFIED STATEMENT 3

Truck access on the southern side of the Western Pioneer Spur is located between the
siding and either an adjoining building or fence, thereby making this area very
protected and safe for loading, unloading and transloading operations. The northerly
side of the Western Pioneer Spur provides safe truck access because it is between the
mainline and the siding and far enough from Shilshole Avenue NW, the active vehicle
right-of-way.

Currently, there are no nearby or adjacent improvements, such as a bicycle trail, that
impede access and use of the Western Pioneer Spur.

BTRC needs unobstructed access to use the Western Pioneer Spur for its operations.
BTRC actively uses the Western Pioneer Spur, including using it for car storage for
BTRC customers and, as needed, for loading, unloading and transloading freight for
BTRC customers.

BTRC is currently negotiating with a potential customer interested in using the
Western Pioneer Spur for transloading bulk product.

Based on my discussions with and review of its design documents for the Missing Link
extension of the Burke-Gilman recreational trail, it is my understanding that the City
of Seattle Department of Transportation (“SDOT”) intends to either eliminate or
substantially reconfigure the Western Pioneer Spur in order to construct the trail. In
either case, SDOT’s actions will materially and negatively impact BTRC's operations.
True and correct copies of SDOT’s Burke-Gilman Trail 90% Submittal drawings, Rail
Relocation Plan, Sheets RR-102 to RR-104 are attached as Exhibit 2 to this verified
statement.

In its 90% Submittal drawings, Exhibit 2, SDOT intends to entirely eliminate the
Western Pioneer Spur.

SDOT’s action would materially and negatively impact BTRC because it invested
money and resources designing and improving the Western Pioneer Spur, actively
uses it, has historically used it, and is currently negotiating with a potential customer

for expanded use of this Spur. BTRC needs the Western Pioneer Spur to maintain and

Brower Law PS

506 Second Avenue, Suite # 1400
Seattle, Washington 98104

tel 206.582-5065
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21

22.

23.

24,

25,

26.

FORGETTE VERIFIED STATEMENT 4

grow its business operation: The Western Pioneer Spur is BTRC's main resource for
expanding its business and revenue.

A true and correct copy of SDOT’s “Graphic Plan” showing its post 90% design for
reconfiguring the Western Pioneer Spur, which directly contradicts their 90% plans
for removing the Spur altogether, as presented on September 13, 2018, is attached as
Exhibit 3 to this verified statement.

SDOT’s plan to reconfigure the Western Pioneer Spur, instead of eliminating it, as
depicted in Exhibit 3, also would materially and negatively impact BTRC for numerous
reasons.

SDOT’s new configuration is less safe because it sandwiches the Missing Link, a
recreational trail, between the main line tracks and new Spur, putting trail users into
very close proximity to active rail tracks without sufficient setback or safety barriers.
SDOT’s new configuration is less safe because it does not provide enough space for
BTRC to safely operate as the Missing Link appears to be approximately 7.5-feet from
the center line of BTRC's main line track and the new spur. Because of this
configuration and proximity, trail users would be in direct conflict with train
movements, be in danger in the event of a derailment and in danger from even
routine loading, unloading and transloading operations, which currently occur far
from Shilshole Avenue.

SDOT’s new configuration is less safe because it forces trail users to navigate between
stored rail cars and active train movements. Train crew members would also have
inadequate clearance to ride on the side of railcars.

SDOT’S new configuration impacts BTRC by eliminating its service roads. Currently,
trucks access the service road from either end (east or west) and can pull up next to
either side of a rail car located on the Western Pioneer Spur. This would be impossible
under SDOT’s new configuration because BTRC would not be able to bring trucks next

to rail cars on this new spur, making it unusable for loading, unloading or transloading.

Brower Law PS

506 Second Avenue, Suite # 1400
Seattle, Washington 98104

tel 206.582-5065
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27.SDOT’s new configuration negatively impacts BTRC’s ability to maintain and grow its
operation because prospective customers want to transload at BTRC’s Western
Pioneer Spur.

NW 45" Street Impacts

FORGETTE VERIFIED STATEMENT 5

28. The eastern portion of the Ballard Line is located adjacent to NW 45" Street in
Seattle.

29. The active rail line is located immediately to the north of what was the west-bound
drive lane of NW 45% Street but which is currently configured as an interim portion of
the Missing Link.

30. True and correct photographs depicting this area, a portion of the Ballard Line, and
the interim trail, are included in the Petition and attached as Exhibit 4.

31. While this is not a perfect configuration because the rail line is located so close to the
active trail thereby creating a dangerous condition, it is better than SDOT’s proposal
to reconfigure this area to accommodate the Missing Link, which will make this area
unsafe.

32. True and correct copies of SDOT’s Burke-Gilman Trail 90% Submittal drawings,
Channelization and Signing Plan, Sheets CH17 to CH20 are attached as Exhibit 5 to this
verified statement. And true and correct copy of SDOT’s Burke-Gilman Trail 90%
Submittal drawings, Rail Relocation Plan, Sheet RR-105 is attached as Exhibit 6 to this
verified statement.

33. As depicted on Exhibit 5, as part of constructing the Missing Link, SDOT plans to
reconfigure NW 45 Street to once again make it a two-way road and to locate the
Missing Link to the south of the active drive lanes. To accommodate the trail, SDOT
needs to move the travel lanes to the north, thereby locating the east-bound travel
lane directly on top of BTRC’s active rail line.

34. This means that BTRC’s train will operate in the active roadway of NW 45 Street,

used by every size and type of vehicle, where the speed limit is 20 MPH.

Brower Law PS

506 Second Avenue, Suite # 1400
Seattle, Washington 98104

tel 206.582-5065
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35. Since BTRC moves its train in both directions on this track, when it is heading east, the
train will be heading in the same direction as traffic in the lane that the tracks occupy.
When the train is heading west, however, the train will be traveling directly into
oncoming vehicle traffic. This is extremely dangerous.

36. SDOT has not included any signals or warnings to alert drivers that they will be driving
behind a slow (10 MPH or less) train, going well under the posted speed limit for
vehicles. In my experience operating trains, drivers will perform unsafe maneuvers to
get around the train, thereby making this area and operation even more dangerous.

37. Forgetting about how dangerous it is to locate a train in an active drive lane, SDOT’s
new configuration does not even provide enough room for the train to move safely
since the travel lanes appear to be approximately 11’ or 12’ wide and a rail car can be
up to 11’ wide. Because of that, the rail car will occupy or hang-over the entire travel
lane, possibly crossing over the center-lane into the other lane. Train crew members
would also have inadequate clearance to ride on the side of railcars.

38. The new configuration also creates an unsafe condition by forcing BTRC’s locomotive
to cross the westbound travel lane to enter/exit the locomotive storage area. SDOT
did not provide any gates or signals to regulate this movement and make it safe.

39. Operating a train in the middle of an active travel lane with a 20 MPH speed limits is
extremely dangerous.

Not-54t" Street Impacts

40. The western third of the Ballard Line is located along a former railroad easement that
was conveyed to the City of Seattle but remains an undedicated public right-of-way
locally referred to as “Not-54'" Street” since, were it to be dedicated, this right-of-way
would be the continuance of NW 54 Street through the Ballard neighborhood of
Seattle, WA.

41. Not-54% Street is currently largely unimproved, narrow and tightly constrained.

Brower Law PS

506 Second Avenue, Suite # 1400
Seattle, Washington 98104

tel 206.582-5065
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42,

43.

44,

45.

46.

47.

48.

49.

50.

51.

FORGETTE VERIFIED STATEMENT 7

It has rough dirt and gravel travel surfaces adjacent to the Ballard Line tracks. True
and accurate photographs depicting the condition of this area are included in
the Petition.

The currently unimproved portion of Not-54™" is used solely for rail traffic with the
occasional pedestrian.

Heavy freight trucks and light vehicles do not use this area because it very narrow—
there is not enough room for trains and vehicle traffic together.

It is very hard for vehicle traffic to navigate this area because it is narrow and tightly
constrained by the existing railroad tracks. Even without a train present, vehicles
would need to have one side of their vehicles wheels inside the rails.

Despite this, SDOT plans to improve a portion of Not-54t" Street by paving the area to
the north of the active rail tracks between NW 24t Street and NW 26™ Street, creating
a travel lane and an adjacent sidewalk.

Atrue and accurate copy of SDOT’s NW 54t Street Paving plan for this areais attached
as Exhibit 7 to this verified statement.

As shown on Exhibit 7, SDOT plans to pave right up to the edge of rail tracks. While
this exhibit shows an “8.5" Min. Clearance” between the centerline of track and the
edge of a passenger car, SDOT is not planning to install any physical barrier or fence
to maintain this safe operating distance. As such, vehicles can drive right up to and
next to the moving train under SDOT’s plan to “improve” this area.

Under SDOT’s plan, heavy freight vehicles would travel westbound on NOT-54' next
to the rail tracks.

There is not enough room for cars, much less big trucks, to safely operate next to the
rail tracks in this portion of Not-54™" Street. Train crew members would also have
inadequate clearance to ride on the side of railcars.

It appears SDOT is paving this area to make it a de facto portion of the Missing Link by

providing a paved surface for bicycle riders. Improving this area will invite

Brower Law PS

506 Second Avenue, Suite # 1400
Seattle, washington 98104

tel 206.582-5065
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incompatible users into a dangerous and tightly constrained area next to active rail

tracks with no fence of physical barrier.

| declare under penalty of perjury that the foregoing is true and correct.

EXECUTED this & £ day of December, 2018.

FORGETTE VERIFIED STATEMENT 8
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GENERAL NOTES

1. PAVEMENT MARKINGS PER COS STD
SPEC SECTION 8-22.1(2)

2. SEE SIGNAL PLANS FOR SIGNS
LOCATED ON SIGNAL POLES AND
MASTARMS

3. SEE SITE PREPARATION PLANS FOR
EXISTING PAVEMENT MARKING REMOVALS

4. PARKING SIGNS TO BE INSTALLED BY
OTHERS {SDOT)

5. INSTALL TYPE 2A RPM'S PER COS STD
PLAN 710 .

6. "M” SUFFIX DESIGNATES MMA PAVEMENT
MARKING

7. "T” SUFFIX DESIGNATES THERMOPLASTIC
PAVEMENT MARKING

8. “P* SUFFIX DESIGNATES PROFILED
PAVEMENT MARKING

9. ALL CROSSWALKS SHALL BE 10" WIDE

UNLESS OTHERWISE NOTED

10. SEE CH22 FOR CHANNELIZATION AND
SIGNAGE LEGEND

11 PAVEMENT MARKING SHOULD NOT BE
PLACED ON TOP OF CONCRETE JOINTS;
FIELD ADJUST AS NECESSARY
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REMOVE
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EXISTING SIGN

NEW SIGN

NEW UTILITY POLE AND LIGHT;
SEE ILLUMINATION PLANS
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GENERAL NOTES

1. PAVEMENT MARKINGS PER COS STD

SPEC SECTION 8-22.1(2)

SEE SIGNAL PLANS FOR SIGNS

— LOCATED ON SIGNAL POLES AND

MASTARMS

SEE SITE PREPARATION PLANS FOR

EXISTING PAVEMENT MARKING REMOVALS

PARKING SIGNS TO BE INSTALLED BY

OTHERS (SDOT)

X INSTALL TYPE 2A RPM'S PER COS STD

14TH AVE NW - PLAN 710

"M" SUFFIX DESIGNATES MMA PAVEMENT

MARKING

7. " SUFFIX DESIGNATES THERMOPLASTIC

COORDINATE CROSSING WITH PRIVATE PAVEMENT MARKING

DEVELOPMENT (BALLARD BLOCKS 2) 8. "P" SUFFIX DESIGNATES PROFILED
PAVEMENT MARKING

9. ALl CROSSWALKS SHALL BE 10" WIDE
UNLESS OTHERWISE NOTED

10.  SEE CH22 FOR CHANNELIZATION AND
SIGNAGE LEGEND

11, PAVEMENT MARKING SHOULD NOT BE
PLACED ON TOP OF CONCRETE JOINTS;
FIELD ADJUST AS NECESSARY
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GENERAL NOTES

PAVEMENT MARKINGS PER COS STD
SPEC SECTION 8-22.1(2)
SEE SIGNAL PLANS FOR SIGNS
LOCATED ON SIGNAL POLES AND
MASTARMS
SEE SITE PREPARATION PLANS FOR
EXISTING PAVEMENT MARKING REMOVALS
PARKING SIGNS TO BE INSTALLED BY
OTHERS (SDOT)
INSTALL TYPE 2A RPM'S PER COS STD
PLAN 710
"M" SUFFIX DESIGNATES MMA PAVEMENT
MARKING
“T" SUFFIX DESIGNATES THERMOPLASTIC
PAVEMENT MARKING
"P" SUFFIX DESIGNATES PROFILED
PAVEMENT MARKING
ALL CROSSWALKS SHALL BE 10' WIDE
UNLESS OTHERWISE NOTED
SEE CH22 FOR CHANNELIZATION AND
gﬁ SIGNAGE LEGEND

© PAVEMENT MARKING SHOULD NOT BE
PLACED ON TOP OF CONCRETE JOINTS;
FIELD ADJUST AS NECESSARY
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