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NOTICES OF EXEMPTION

COMMENTS OF CONSOLIDATED RAIL CORPORATION
ON CULTURAL RESOURCES IDENTIFICATION REPORT

Consolidated Rail Corporation (“Conrail”) files these comments on the Cultural
Resources Identification Report (“Report”) issued by the Board’s Office of Environmental
Analysis (“OEA”) on May 5, 2017. As the Board and OEA are aware, Conrail, from the
beginning of these proceedings, has had considerable doubts about whether any historical
preservation proceedings were justified, as a matter of law, under Section 106 of the National
Historic Preservation Act (“NHPA”). As the Report acknowledges, in an abandonment
proceeding, the Section 106 analysis is typically limited to considering the effects of removing a

line from the nation’s rail transportation system and the immediate effects of traffic diversion



and salvage. Report at ii, 1-3. Here, because traffic ceased and the rail infrastructure was
removed decades ago, no such effects are reasonably foreseeable or even possible.

Because of the “unique circumstances” of this case, however, OEA has determined to go
further and examine the potential effects of “reasonably foreseeable” post-abandonment reuses
of the properties underlying the Harsimus Branch right of way (“Embankment” properties) that
Conrail sold to third parties (the “LLCs”) in 2005. 1d. Accordingly, the Report proceeds to
identify two post-abandonment possibilities.

One is that the City of Jersey City (“City”) acquires the Embankment properties and uses
them for a variety of possible public purposes—all of which the Report determines are
“speculative.” 1d. at ii, 1-5, 1-8. The Report is able to conclude only that, if the City were to
acquire the Embankment properties, its actions with regard to them—uwhatever they turn out to
be—would involve “basic preservation.” Id.

The second possibility is that the LLCs are allowed to proceed, and do proceed, with
residential development applications that they filed with the City in 2005, 2007, and 2012—all of

While the Report acknowledges that the “uncertainties” surrounding the development of
the Embankment properties make it “questionable whether any third-party reuse of the
Embankment is reasonably foreseeable under the NHPA,” the Report nevertheless concludes that
the City’s and LLCs’ “plans” for the Embankment properties will be considered by OEA. Id. at
iii, 1-5, 1-8. In particular, because the LLCs have sought approval for their plans, the Report
assumes for purposes of Section 106 review that residential development is “reasonably

foreseeable.” Id. at 1-8.



This conclusion is not supported by the facts. Notably missing from the Report is any
mention of the fact that the LLCs’ development plans have been repeatedly rejected by the
responsible City agencies. Although the Report recognizes that the Embankment properties have
been designated a Municipal Landmark by the Jersey City Historic Preservation Commission (id.
at 1-5), there is no mention of the fact that both the Historic Preservation Commission and the
Jersey City Zoning Board of Adjustment have denied the LLCs’ requests for waivers that would
permit the LLCs to develop the Embankment properties. As Conrail explained in its
Supplemental Environmental and Historic Report (“Conrail Supp. Report”), filed with the Board
on August 21, 2014, both the Historic Preservation Commission and the Zoning Board
conducted lengthy, independent hearings regarding the LLCs’ development proposals and
rejected all of them. Conrail Supp. Report at 5-6. Accordingly, there is no basis at this point for
OEA or the Board to find that the residential development contemplated by the LLCs is
“reasonably foreseeable” within the meaning of the NHPA. 1d. at 5-7.

Conrail has been willing, and continues to be willing, to fund the work of the consultant,
RGA, Inc., hired by OEA to assist in the Section 106 review process, because Conrail has
assumed, and continues to assume, that that process can be completed reasonably expeditiously.
The Statement of Work (“SOW”) signed by Conrail, RGA, and OEA in July 2015 originally
provided for the Cultural Resources Report, including an analysis of potential effects on the
identified historic properties, to be produced by March 2016 for comments by all consulting
parties. Conrail subsequently agreed to an amendment to the SOW providing for the report to be
circulated to all consulting parties by July 2016, with the final report due September 30, 2016.
The draft report, however, was not circulated until May 5, 2017, and it did not include any

analysis of potential effects. According to a letter to the consulting parties from the OEA



Director dated May 4, 2017, OEA now intends to treat the analysis of potential effects as a
separate step in the Section 106 process. May 4 OEA Letter at 3. That would be followed, if
necessary, by another step: the resolution of adverse effects. 1d.

Conrail is fully aware of the amount of work that has gone into identifying and
documenting historic properties in the Cultural Resources Identification Report. We have
nothing to add to the impressive compendium RGA and OEA have prepared. We expect that the
obvious thoroughness of their work will militate against further delay or additional steps in
moving on to the analysis of potential effects and, if necessary, the mitigation of adverse effects.
Conrail continues to believe, however, that no potential effects can be ascribed to the LLCs’
residential development plans, which have been repeatedly rejected by the City. Should the
Section 106 review process continue to drag on, Conrail reserves all legal options to seek to
accelerate the process or bring it to a close.
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CERTIFICATE OF SERVICE

I, Adam C. Sloane, hereby certify that on this 19th day of June, 2017, | caused the
foregoing to be served by First Class U.S. Mail, postage prepaid, on the following, who are listed
as Consulting and Interested Parties in Appendix D to the May 5, 2017 Cultural Resources
Identification Report issued by the Surface Transportation Board’s Office of Environmental

Analysis:

Advisory Council on Historic Preservation
Charlene Dwin Vaughn

Office of Federal Agency Programs

401 F Street NW, Suite 308

Washington DC 20001-2637

City of Jersey City
Mayor Steven M. Fulop
City Hall

280 Grove Street
Jersey City, NJ 07302

Civic Jersey City
Ester Wintner

64 Wayne Street
Jersey City, NJ 07302

Friends of Liberty State Park
Sam Pesin, President

P.O. Box 3407

Jersey City, NJ 07303-3407

Hamilton Park Neighborhood Association
Mark Isikoff, President

PMB 166

344 Grove Street

Jersey City, NJ 07302

Harsimus Cove Association
Rebecca Symes, President
PMB #101

344 Grove Street

Jersey City, NJ 07302

Historic Paulus Hook Association
Diane Kaese, President

121 Grand Street

Jersey City, NJ 07302

Hudson County Office of Cultural &
Heritage Affairs

Bill LaRosa, Division Director

585 Newark Avenue

Jersey City, NJ 07306

Hudson County Division of Planning
Massiel Ferrara, Director

Building 1, Floor 2

Meadowview Complex

595 County Avenue

Secaucus, NJ 07094

Jersey City Landmarks Conservancy

Norrice Raymaker, President
P.O. Box 68

Jersey City, NJ 07303-0068

Marin Blvd, LILC et al.
Michele R. Donato, Esq.
106 Grand Central Avenue
Lavallette, NJ 08735

New Jersey Committee for the East Coast
Greenway

Andy Hamilton

Mid-Atlantic Coordinator

1099 Pebble Hill Road

Doylestown, PA 18901



New York/New Jersey Baykeeper

Gregory A. Remaud, Conservation Director
52 West Front Street

Keyport, NJ 07735

Newport Neighborhood Association
Robert Vivien, President

40 Newport Parkway, #604

Jersey City, NJ 07310

Pennsylvania Railroad Harsimus Stem
Embankment Coalition

Stephen Gucciardo, President

495 Monmouth Street

Jersey City, NJ 07302

Pennsylvania Railroad Technical & Historical
Society

Jerry Britton, President

North Central Chapter

25 Maplewood Drive

Etters, PA 17319

Powerhouse Arts District Neighborhood
Association

Jill Edelman, President

140 Bay Street, Unit 6]

Jersey City, NJ 07302

Preservation New Jersey

Scot D. Pannepacker, President
P.O. Box 7815

West Trenton, NJ 08628

Rails to Trails Conservancy
Andrea Ferster

General Counsel

2121 Ward Court, NW, 5th Floor
Washington, DC 20037

New Jersey Historic Preservation Office
Katherine Marcopul

Historic Preservation Office

NJ Department of Environmental Protection
P.O. Box 404

Trenton, NJ 08625-0404

The Village Neighborhood Association
Jose Vazquez, President

365 Second Street

Jersey City, NJ 07302

Camden & Amboy Railroad Historical Group
Mr. John J. Killbride

W-11 Avon Drive

East Windsor, NJ 08520-5647

City of Jersey City Historic Preservation
Commission

Annisia Cialone, Planning Director

30 Montgomery Street, 14th Floor
Jersey City, NJ 07302

Friends of the Jersey City and Harsimus
Cemetery

Eileen Markenstein, President

435 Newark Avenue

P.O. Box 8026, Five Corners Station
Jersey City, NJ 07038

National Park Service

Joshua Laird, Acting Regional Director
NPS — Northeast Regional Office

US Custom House

200 Chestnut Street, 5th Floor
Philadelphia, PA 19106

Dominick Critelli

Bureau of Rail Services

NJ Department of Transportation
1035 Parkway Avenue

Trenton, NJ 08625-0600



Victoria J. Rutson Paula Scelsi

Office of Environmental Analysis NJ Department of Transportation
Surface Transportation Board 1035 Parkway Avenue
395 E. Street, SW Trenton, NJ 08625-0600

Washington, D.C. 20423-0001
Dara Callender, P.E.

The Van Vorst Park Association Supervising Compliance Specialist
Oona Jackson Moore, President Environmental

83 Wayne Street Services Unit

Jersey City, NJ 07302 NJ TRANSIT

One Penn Plaza East
Newark, NJ 07105

Society for Industrial Archeology
Sandy Needham, President
Roebling Chapter

235 West End Avenue
Apartment 14C

New York, NY 10023-3648

And in addition, T caused the foregoing to be served by First Class U.S. Mail, postage prepaid, on
the following individuals not listed in Appendix D to the May 5, 2017 Cultural Resources
Identification Report issued by the Surface Transportation Board’s Office of Environmental
Analysis:

Charles H. Montange, Esq. Eric S. Strohmeyer
426 NW 162nd Street c¢/o CNJ Rail Cotporation
Seattle WA 98177 81 Century Lane

Watchung, NJ 07069

Adawm C. Sloane
Adam C. Sloane
Mayer Brown LLP






