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JOINT PETITION OF NAVAL NUCLEAR PROPULSION PROGRAM,
UNITED STATES ARMY MILITARY SURFACE DEPLOYMENT AND
DISTRIBUTION COMMAND, AND FLUOR MARINE PROPULSION, LLC FOR
DECLARATORY ORDER

The Naval Nuclear Propulsion Program (“NNPP”), the United States Army
Military Surface Deployment and Distribution Command (“SDDC”) and Fluor Marine
Propulsion, LLC (“FMP”) (collectively the “Government”) submit this Joint Petition for
Declaratory Order and, in support hereof, state as follows:

SUMMARY

The Government asks the Surface Transportation Board (“STB” or
“Board”) to address three questions that arise in the context of Delaware & Hudson
Railway Co. d/b/a Canadian Pacific’s (“CP’s”) recent interest in selling a short rail line
(or a portion of it) CP owns, colloquially referred to as the Ballston Spa Industrial Track
(“BSIT”), and related threats by CP to either stop providing service over the BSIT or to
deny the Government access to the BSIT to transload its freight. These questions are

important because failure to timely transload the Government’s freight has significant

national security implications to the Government.



The BSIT as currently configured is a single-line track that starts at a
switch off a CP north/south main line located near Ballston Spa, NY and moves north and
west for approximately 0.55 miles to an end-point located just to the east of an old freight
house. The Government has used the BSIT for over sixty years as a critical link in the
transportation of heavy oversized containers (some of which contain radioactive
materials) to its Kenneth A. Kesselring Site (“Kesselring Site””). The Kesselring Site is a
vitally important defense facility where the Government trains sailors to operate nuclear-
powered vessels through the use of operating prototype naval nuclear reactor plants. The
Kesselring Site and the BSIT are part of the Strategic Rail Corridor Network
(“STRACNET”) — the network that identifies military facilities that must receive rail
service.

CP wants to sell the BSIT, or a portion of it, to the Government. CP has
informed the Government that its interest in selling is liability-based. Specifically, CP
has told the Government that following the tragic rail accident in 2013 at Lac-Mégantic
CP’s senior management team determined it should attempt to sell property it owned that
was used to transport hazardous commodities.

CP has endeavored to leverage its sales interest by threatening to stop
providing service over the BSIT, or denying the Government access to the BSIT to
transload its container cars, unless the Government agreed to its sales terms. CP also
attempted to better its sales-hand by initially representing to the Government that the
BSIT was an excepted spur, a representation that the Government learned was inaccurate

only after it retained STB Counsel.



STB Counsel reviewed the Interstate Commerce Commission’s (“ICC” or
“Commission”) archived dockets and found that in 1980, CP’s predecessor — the
Delaware & Hudson Railway Company (“D&H”) — had sought authority to abandon the
BSIT, which at that time was a 1.03-mile rail line. In D&H’s 1980 Abandonment Case, !
D&H acknowledged that the BSIT was a regulated common carrier line because it once
formed part of D&H’s main line. The Government, acting through the Department of
Energy (“DOE”), opposed D&H’s proposal because then, as now, the BSIT served a
critical transportation link in the Kesselring Site logistics chain. The case was resolved
when D&H amended its abandonment application by withdrawing its request to abandon
the portion of the BSIT that shippers, including the Government, were using — the 0.56-
mile segment from the main line switch to the old freight house — while proceeding to
seek authority to abandon the remaining portion of the line west of the old freight house.
The ICC approved the application, as amended. 1980 Abandonment Case (ICC decision
served Oct. 15, 1980) (“Final Decision”) (Counsel’s Exhibit (“CE”) at 107-109).

With this new information in hand, the Government asked CP to consider
exploring a potential State of Maine? transaction where the Government could purchase
the BSIT while CP retained a common carrier easement to provide service. While the

Government did not agree with CP’s hardball sales tactics, it believed that a State of

' See Del. & Hudson Ry. Co. — Abandonment — In the Towns of Ballston & Milton,
NY, ICC Docket No. AB-156 (Sub-No. 9F) (1980 Abandonment Case”).

2 See Maine, Dep 't of Transp. — Acquisition & Operation Exemption — Maine
Cent. R.R., 8 1.C.C.2d 835 (1991) (“State of Maine™).

-3



Maine transaction could be a “win/win” because CP would obtain its stated objective
(sale of the BSIT) and the Government would achieve its goal (continued CP common
carrier service).

Unfortunately, CP summarily rejected exploration of a State of Maine
transaction and instead threatened to seek abandonment authority for what it called the
“regulated” segment of the BSIT. CP now appears to concede that a portion of the BSIT
— from the main line switch to a point approximately 430 feet from the end of the BSIT is
an STB-regulated rail line, but takes the position that the remaining segment of the BSIT
(“End Segment”) is an excepted spur, a position CP asserts is based on its construction of
the ICC’s 1980 Abandonment Case record.

The Government informed CP that its threat to abandon a STRACNET
connector line was irresponsible, and it appears that CP has backed off that threat in part
(for now). In March 2019, CP proposed to retain the “regulated segment” of the BSIT;
sell the End Segment to the Government; and then operate over the End Segment under
some form of “private siding agreement.”

With the foregoing history in mind, the Government asks the Board to
address three questions in connection with the End Segment of the BSIT, illustrated in

the recent satellite map:



End Segm

sl

v
1
i

The first question is whether the End Segment is a regulated rail line. The
Government asks the Board to find that the answer to this question is “yes.” The 1980
Abandonment Case Final Decision requires CP to continue to provide service over the
BSIT from the main line switch (Valuation Station 1626+83) to the old freight house, a
distance of approximately 0.56 miles. This 0.56 miles includes the End Segment. See
Final Decision at 1-2 (CE-108 thru -09).

The second question is whether CP has a common carrier obligation to

provide common carrier rates and to transport the Government’s regulated commodity

-5-



shipments over the End Segment upon reasonable request and has a corollary common
carrier obligation to allow the Government reasonable access to the End Segment to
transload its freight. The Government asks the Board to find that the answer to this
question is “yes” because a common carrier must provide rates and service on reasonable
request; must provide a reasonable location for shippers to transload their freight on
railroad property; and must grant shippers reasonable access to that property to transload
their freight.

The third question is if (1) the End Segment is (or becomes) a non-regulated
rail line and (i1) the Government purchases the End Segment for its exclusive use, does
CP have a common carrier obligation to place the Government’s cars on the End
Segment? The Government asks that the Board answer this question “yes.” The law has
long held that a common carrier must deliver shipments on private track clear of the
railroad’s right-of-way.

The Board’s answers to these questions will assist the Government in two
crucial ways: (1) it will assist the parties in structuring a purchase transaction (if one is to
occur); and (ii) it will let the parties know what common carrier service rights the
Government possesses over the BSIT End Segment.

The Government respectfully requests that the Board expedite its
consideration of this Joint Petition. The Government is currently engaged in a very time-
sensitive naval nuclear reactor refueling overhaul at the Kesselring Site. The first
shipment of radioactive material is scheduled for late 2019/early 2020. Based on CP’s

actions and statements to date, the Government has substantial reasons to be concerned
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that CP will threaten to not transport the loaded containers and/or not allow the
Government access to the only place the containers can be transloaded — the area at the
end of the BSIT End Segment — if the issues raised in this Joint Petition are not resolved
promptly.

In addition, any delays in the Government’s refueling overhaul schedule
can cost the Government up to $800,000 per day and undermine national security
interests because for every week or partial week of delays the Government incurs in
returning the prototype to student training, the Navy fleet suffers a loss of approximately
20 nuclear-trained sailors.

The Government’s Joint Petition contains supporting Verified Statements
(“VS”) from five witnesses: Stephen J. Trautman, Deputy Director of NNPP; David P.
Dorfman, Senior Civil Engineer, Railroads for National Defense Program, SDDC
Transportation Engineering Agency; Angela L. Hemphill, Chief of Domestic Movement
Operations and Fleet Manager, SDDC Operations Directorate G3; Bernhard E.
Gundermann, Manager, Refueling Overhaul Production Support, Naval Nuclear
Laboratory (“NNL”)/FMP; and Donald J. Boyle, Managing Counsel, NNL/FMP.

IDENTITY OF PETITIONERS

Petitioner NNPP is an integrated joint DOE and U.S. Navy organization.
Executive Order 12344, as codified at 50 U.S.C. §§ 2406, 2511, sets forth the
responsibility of NNPP for all aspects of the Navy’s nuclear propulsion program,
including operation of the NNL’s Kesselring Site located near Ballston Spa, NY, as well

as the selection, training, and assignment of personnel at that facility. NNPP is the
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shipper of record for the container car movements at issue in this proceeding. These
shipments to and from the NNL’s Kesselring Site near Ballston Spa, NY support the
refueling overhaul of a U.S. government training and testing prototype naval nuclear
reactor plant located at the Kesselring Site.

Petitioner SDDC is the United States Transportation Command’s Service
Component Command responsible for managing all aspects of the Department of
Defense’s surface movements, from planning, booking and shipping, to tracking cargo.
SDDC supports NNPP by, among other things, issuing tenders for rail transportation for
container movements to and from the BSIT. SDDC also owns DODX rail cars, which
they have assigned to NNPP, for these movements and is responsible for managing the
Railroads for National Defense Program, which, in conjunction with the Federal Railroad
Administration, designates the STRACNET and Connector Lines, which are the civil rail
lines most important to the national defense.

Petitioner FMP manages and operates the government-owned NNL, which
includes the Kesselring Site, under contracts with DOE and the Department of the Navy.
With a staff of over 7,800 engineers, scientists, technicians, and support personnel,
FMP’s mission is to develop the most advanced naval nuclear propulsion technology and
to provide technical support, including training, for the continued safe, reliable operation
of all existing naval reactors. To that end, FMP operates prototype nuclear propulsion
plants at the Kesselring Site for research and training purposes. The prototypes, in
addition to testing new naval nuclear propulsion technologies, serve as realistic platforms

to train the sailors and officers who operate the nuclear propulsion plants at sea; the
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prototypes are intended to mirror a shipboard environment. FMP and its subcontractors

are in the process of overhauling one of these prototypes, including receiving and

transporting the container cars between the BSIT and the Kesselring Site. FMP and

NNPP must have reasonable access to the BSIT for the transfer of the container cars to

and from heavy haul vehicles for movements to and from the Kesselring Site.>
BACKGROUND

A. The Kesselring Site — A STRACNET Facility;
The BSIT — A STRACNET Connector Line

1. In 1948, the Government acquired 3,900 acres of land in West
Milton, NY and began developing what is now called the Kesselring Site. The
Kesselring Site was originally developed as a potential location for the testing of liquid
metal cooled power breeder reactors, although none were built there. Groundbreaking
occurred in 1950, and construction of facilities began in 1951.4

2. The scope of the Kesselring Site’s activities changed in early 1950s
to focus on nuclear propulsion plants. These power plants are located in nuclear-powered
submarines and ships. They contain nuclear reactors that generate energy used to operate

the submarines and ships. /d.

3 References herein to FMP include NNL’s predecessor manager/operator Bechtel
Marine Propulsion Corporation (“BMPC”). See Boyle VS at q 1.

* BMPC, Kesselring Site Envtl. Summary Rep. at 4 (Mar. 2014), available at
https://navalnuclearlab.energy.gov/ckfinder/userfiles/files/KSO%20Environmental%20S
ummary%20Report.pdf.

-9.



3. Since 1955, the Kesselring Site has been used for testing propulsion
plants and for the training of Navy operators in the use of these plants. The propulsion
plants at the Kesselring Site are called “prototypes.” These prototypes are land-based
working models of the power plants used at sea. Trautman VS at 9 6, 10.

4. The first power plant at the Kesselring Site went into operation in
1955. This and three subsequent power plant prototypes were later decommissioned
because more modern platforms were developed. An advanced test platform — the
MAREF prototype — was placed in service at the Kesselring Site in 1976 and, in 1979, the
S8G prototype for the USS OHIO was placed in service at the Kesselring Site. These
two operating power plants remain at the Kesselring Site today. Id. atq 7.

5. The prototype power plants at the Kesselring Site have needed to be
refueled periodically. Id. at§ 11. These refueling operations require the use of very
heavy, oversized containers. /d. at § 13. These containers are specifically designed by
the Government to safely transport radioactive material, including spent nuclear fuel.
Gundermann VS at q 14.

6. Since the early 1950s, fueling and refueling at the Kesselring Site
has involved long-haul rail service to and from a rail line known as the BSIT, located in
Ballston Spa, NY. The BSIT is owned by CP. Today, the BSIT consists of a single-line
track that starts at a switch off a north/south CP main line in Upstate New York, and then
moves north and west for approximately 0.55 miles, before ending near an old freight

house located in Ballston Spa, NY. Boyle VS at 4 31.
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7. The BSIT alignment is shown on a recent Google Earth map:

-‘_._-—-Freigh"tﬂHou#e ® : :

Boyle VS, Ex. DJB-1.

8. The BSIT is located approximately 8 miles from the Kesselring Site.
On inbound shipments, the containers are transloaded from rail to heavy haul vehicle at
the end of the BSIT. The heavy haul vehicles transport the containers from the BSIT to
the Kesselring Site by local roads and, on outbound shipments, the heavy haulers use

local roads to transport the containers from the Kesselring Site to the BSIT. Gundermann

VS at q 6.
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9. The size and scope of the transloading operation is illustrated by the
following pictures — the first shows the size of a typical container car and the next two

illustrate the BSIT transloading/heavy haul transportation to the Kesselring Site:

YODX

8878

L i

e

Gundermann VS, Ex. BEG-4 at 2.
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10.  The BSIT is a critical link in the Kesselring Site transportation
supply chain because it is the only available location where the Government can, on
inbound moves, physically transload its heavy container shipments from rail to heavy
haul vehicle and then physically transport the containers by heavy haul vehicle to the
Kesselring Site and, on outbound moves, it is the only location where container
shipments originating at the Kesselring Site can be physically transported by heavy haul
vehicle for transloading to rail. The Government has also worked closely with local
officials to coordinate the movement of these containers over local roads in a safe and
efficient manner. Gundermann VS at 9 12.

11.  The Kesselring Site is one of a select group of 126 military
installations in the United States designated by the United States Army as a critical
national defense facility. The BSIT has been jointly designated by the Army and the
Federal Railroad Administration as part of the 37,700 miles of main lines, and connector
lines, that form the STRACNET — the network of rail lines that must be kept in service to
provide service to critical national defense facilities. Dorfman VS at 9 5.

12.  The S8G prototype at the Kesselring Site is now undergoing a
refueling overhaul, a large and complex project valued at $1.5 billion. Trautman VS at §
8. This is the first refueling at the Kesselring Site since 1994. Refueling at the
Kesselring Site is a complex operation involving multiple steps, including detailed
advance transportation planning. The transportation plan called for twelve container
shipments. Gundermann VS at 9 7. The first several shipments originating in Idaho or

other origination points would be comprised of empty containers or equipment,
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separately transported, with the first shipment scheduled to arrive at the BSIT in the
Spring of 2018. The next set of shipments would be comprised of loaded container cars
(containing radioactive material) originating at the Kesselring Site for delivery via the
BSIT to destinations including South Carolina and Idaho. Gundermann VS at 99 7-8;
Boyle VS at 9] 6.

B. CP’s Proposal to Sell the BSIT; CP’s Service

Termination Threats; and the Government’s

Proposal to Explore a State of Maine Transaction

13.  As one of its first steps to implement its transportation plan, the
Government instituted discussions with CP in 2013. These initial discussions focused on
the need to repair/rehabilitate the BSIT to accommodate the Government’s shipments.
Boyle VS at § 6. At that time, CP was using a portion of the BSIT — from the main line
switch east to near Eastern Avenue — to store rail cars. The segment starting at Eastern
Avenue to the end of the track had not been used since 2004. Id. atq 7.

14.  As these initial discussions advanced, CP informed the Government
that it wanted to sell the BSIT to the Government. CP representatives informed FMP that
CP’s impetus to sell the BSIT came from CP’s senior management team who, following
the tragic Lac-Mégantic disaster in 2013, wanted to limit (or eliminate) CP’s obligations
(and liability) relating to the transportation of hazardous commodities, including
radioactive material. Id. at 9. CP also represented to FMP that it had no legal

obligation to continue to own or provide service on the BSIT because it was an excepted

spur. Id. atq 8.

-15 -



15.  CP tied its sales interests to action items the Government needed to
complete before it could start receiving empty container shipments in late May of 2018
for the S8G refueling. Specifically, CP took the position during the ensuing discussions
concerning rehabilitation of the BSIT that FMP had to perform the track repairs on a
segment of the BSIT west of Eastern Avenue; that FMP had to pay for these repairs; that
FMP’s contractors could not enter the BSIT to make the repairs unless FMP first signed
an “insurance and indemnity” agreement; and that FMP had to execute a letter agreement
stating that, in return for the right to enter CP’s property to make the repairs, FMP would
engage in “good faith” discussions for the Government to purchase the BSIT. Id.

16.  FMP responded that while it was willing to pay for needed BSIT
repairs, CP’s liability concerns were unfounded because the Government goes to great
lengths to insure the safe transportation of radioactive commodities; that, over the past 60
years, NNPP had safely made over 870 container shipments of naval spent nuclear fuel
without any injuries to workers or the public and without any release of radioactivity; and
that, in any case, the Price-Anderson Act Nuclear Industries Indemnity Act accorded CP
complete indemnity protections. However, as Mr. Boyle succinctly summarizes it,
FMP’s response to CP “fell on deaf ears.” Id. at 9§ 10.

17.  Faced with a looming deadline for the start of shipments, FMP
entered into an entry/insurance/indemnity agreement with CP in early October 2017
containing the terms generally described in 15 above. See Boyle VS, Ex. DIB-2. FMP
spent $309,000 to rehabilitate the BSIT track and siding area. Most of those repairs were

completed by December 2017. Boyle VS atq 11.
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18.  CP then began to make threats to cut off service if FMP did not
purchase the BSIT. Specifically, some CP officials informed FMP in the Winter of 2018
that if the Government did not close on the purchase of the BSIT immediately, CP would
not transport the Government’s upcoming container shipments. FMP responded that
CP’s threats were irresponsible in light of the national security importance of the
Government’s upcoming shipments. /d. at § 12. FMP also told CP that any property
acquisition by the Government involved substantial due diligence (and approvals from
many different Government entities) before any line purchase offer could be approved,
and that FMP did not have authority to independently engage in property acquisition
negotiations on behalf of the Government. /d., Ex. DJB-3 at 1.

19. At the same time CP was threatening a service stoppage, the
Government had to continue to take the transportation steps necessary to keep the
Kesselring Site refueling on schedule. On April 5, 2018, SDDC made a formal request to
three carriers (called a “tender” by the Government) — Union Pacific Railroad Company
(“UP”); Norfolk Southern Railway Company (“NS”’) and CP — to provide their Rule 11
common carrier rates and service terms for three empty container shipments to move in
through route service between Idaho and Ballston Spa, on three separate trains, with UP
as the origin carrier, NS as the bridge carrier and CP as the destination carrier. Id. at
14. See also Hemphill VS at 9] 1-2.

20.  UP and NS promptly provided their rates and service terms, but CP
did not. CP did not provide common carrier rates (or agree to provide service pursuant to

those rates) until the first empty car shipment was already en route, and then did so only
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after the Government first agreed to CP’s demand that FMP execute a second insurance
and indemnity agreement (“Access Agreement”) (Boyle VS, Ex. DJB-4) governing
FMP’s access to the BSIT to transload rail cars. Among other things, CP insisted, over
FMP’s objections, that FMP’s access rights under the Access Agreement were limited to
transloading empty container cars only (thus excluding transloading loaded cars) and that
the Access Agreement contain a recital stating that CP and the Government “are
negotiating in good faith the potential acquisition of . . . [the BSIT and adjoining
property] for the purpose of [the Government] loading rail cars with loaded shipping
containers with radioactive materials.” Id., Ex. DJB-4 at 1. The recitals also provided
that “the parties acknowledge that certain laws and regulations govern purchases made by
the U.S. Government and its contractors.” Id.

21.  The first empty container shipment arrived at Ballston Spa in early
June 2018 and was subsequently transported by heavy haul vehicle to the Kesselring Site.
Since that time, the Government has received three additional empty container shipments
at the BSIT that were transloaded and delivered to the Kesselring Site. The first loaded
shipment is scheduled for delivery to the BSIT sometime between October 2019 and
early 2020, with the exact date dependent upon the status of ongoing refueling activities
at the Kesselring Site. Gundermann VS at 9 10-11.

22.  Inthe Spring of 2018, the Government retained STB Counsel. The
Government asked STB Counsel to review what legal rights the Government had to
obtain common carrier service over the BSIT. Counsel researched the history of the

BSIT and, as part of that research, obtained access to the archived ICC records in the
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1980 ICC Abandonment Case (summarized in detail in 4] 34-71 below). Counsel
informed the Government that the 1980 Abandonment Case records showed that the
BSIT was a common carrier line (not an excepted spur) for 0.56 miles between the main
line switch and the old freight house — an area that encompassed the 0.55-mile BSIT.
Boyle VS at 9 19.

23.  The Government communicated these findings to CP. The
Government also informed CP that it would continue to engage in good faith discussions
concerning its purchase of the BSIT, subject to applicable legal and regulatory
restrictions attendant to the real property acquisition process. The Government explained
that, in light of the discovery of this new information, any Government purchase of the
BSIT needed to be conditioned on CP’s retention of a common carrier easement to
continue to provide common carrier service over the BSIT. These transactions are
colloquially referred to as “State of Maine” transactions. Id. at 99 23-24.

24.  The Government believed that if exploration of the terms of a State
of Maine transaction resulted in a final agreement, CP would obtain its stated objective
(sale of the BSIT) and the Government would obtain its objective (CP would continue to
have a common carrier obligation to provide service over the BSIT subject to STB
enforcement). Id. at 9 24.

25.  After pursuing informal discussions, the Government made a formal
communication to CP to inform CP of the Government’s willingness and intent to
consider exploring acquisition of the BSIT in a State of Maine transaction, in a letter

dated October 18, 2018 (Boyle VS, Ex. DJB-5). Id. at 4 25. In its November 27, 2018
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response, CP rejected the Government’s proposal, and stated that if the Government did
not agree to CP’s sales terms — the Government purchasing the BSIT with CP agreeing to
provide service over the BSIT pursuant to a private siding agreement terminable on 30
days’ notice — CP would seek authority at the STB to abandon what it referred to as the
“regulated” portion of the BSIT. Id. at 4 25; Ex. DJB-6 at 2; Ex. DJB-7 at 3.

26.  CP’sreference to the “regulated” portion of the BSIT relates to CP’s
construction of the 1980 Abandonment Case record. When the Government informed CP
about the results of its review of the 1980 Abandonment Case record, CP conceded that a
portion of the BSIT — from the main line switch to a point just west of Eastern Avenue
was an STB-regulated rail line — but took the position that the remaining 430 feet of the
line (which includes the area where the Government transloads cars) was an excepted
spur, a position the Government does not share. CP’s view of the regulatory status of the

BSIT is illustrated in the following mark-up of the current BSIT routing:
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Id., Ex. DJB-9. CP’s position is that the End Segment (red line above) is an excepted
spur. The Government’s position is that the End Segment is a regulated rail line. /d. atq
30-31.

27.  FMP responded to CP’s November 27, 2018 letter in its letter dated
January 29, 2019. FMP once again emphasized to CP that CP’s threats to abandon the
BSIT —a STRACNET connector line — were irresponsible; that the Government would

vigorously oppose any effort by CP to abandon the BSIT; and that all of the BSIT was a
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regulated rail line. Despite CP’s threats, the Government continued to offer to explore a
State of Maine purchase transaction with CP. Boyle VS at q 26.
C. CP’s Proposal to Sell the End Segment

28.  CP responded to FMP’s January 29, 2019 letter in a letter dated
March 7, 2019 (Boyle VS, Ex. DJB-8). In that letter, CP offered to drop its threat to
abandon what it continued to reference as the “regulated” portion of the BSIT, if the
Government agreed to purchase the so-called “unregulated” segment of the BSIT and
further agreed to enter into a “private siding agreement.” Id., Ex. DJB-8 at 2.

29. On March 8, 2019, FMP and CP representatives met to discuss CP’s
claim that the BSIT End Segment was an excepted spur, not a line of railroad. Following
that meeting, which included a BSIT site visit, CP sent a follow-up email on March 14
(Boyle VS, Ex. DJB-10) and the Government authorized the issuance of FMP’s letter,
dated March 25, 2019 (Boyle VS, Ex. DJB-11), responding to CP’s March 7 letter and
March 14 email.

30. Asdiscussed in FMP’s March 25, 2019 letter, the Government and
CP appear to agree that the current distance from the CP main line switch to the end of
the BSIT is 0.55 miles. However, as also discussed in the letter, the parties continue to
disagree on whether the BSIT End Segment is regulated rail line. The Government
understands CP’s current position to be that the CP main line switch in 1980 was
approximately 430 feet south of where it is today, so when measuring the length of the
regulated portion of the BSIT, the correct starting point is not the location of the current

switch, but the asserted location of the switch in 1980. Using this starting point, CP
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argues the regulated portion of the BSIT ends at the beginning of the BSIT End Segment,
and the BSIT End Segment is as an excepted spur. The Government’s position is that the
BSIT/D&H main line switch location has not changed since 1980, so the measurement of
the 0.55-mile regulated portion of the BSIT starts at the current main line switch location,
a position the Government maintains is consistent with all of D&H’s representations in
the 1980 Abandonment Case record, as well as the ICC’s Final Decision in that case.
Boyle VS at 4 31; Gundermann V'S at 9 15-28.

D. The Government Decides to File This Joint Petition
Seeking Expedited Declaratory Order Relief

31.  FMP informed CP that rather than continuing to debate the
regulatory status of the BSIT End Segment without the likelihood of achieving a meeting
of the minds, the Government would institute an STB declaratory order proceeding, and
request that the Board resolve the dispute between the parties. The STB’s rulings will
assist the Government in two ways: (1) it will assist the parties in structuring a purchase
transaction (if one is to occur); and (ii) it will let the parties know what common carrier
service rights the Government possesses over the BSIT End Segment. Boyle VS at § 32.

32.  The Government also chose to file this Joint Petition because delay
in resolving the regulatory status issues could cause irreparable injury to the Government.
The first loaded container shipment is scheduled to arrive at the BSIT in late 2019/early
2020. As matters now stand, the CP Access Agreement provides the Government no
contract right to access the BSIT to unload these shipments, nor, based on CP’s past

service cut-off threats, does the Government have any assurance that CP will transport
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the loaded shipments over the BSIT End Segment in accordance with what the
Government considers to be CP’s common carrier obligation. Boyle VS at § 33.

33.  Every day the refueling overhaul schedule at the Kesselring Site is
delayed due to CP’s failure to provide reasonable service could cost the Government up
to $800,000 (Trautman VS at 4 20) and serve to undermine national security interests
because “[f]or every week or partial week of delays [the Government] incurs in returning
the prototype to student training, the Navy fleet suffers a loss of approximately 20
nuclear-trained sailors.” Id. at 9 21.

E. The 1980 Abandonment Case Record

34.  The parties’ dispute involves what happened in the 1980
Abandonment Case. Accordingly, the Government provides the Board with a detailed
chronology of this Case as part of its Background presentation. A complete copy of the
1980 Abandonment Case record the STB provided to the Government’s STB Counsel is
set forth in the accompanying Counsel’s Exhibit.

35. On October 11, 1979, D&H filed its “Notice of Intent to Abandon or
to Discontinue Service” in two dockets, AB-156 (Sub-No. 8F) and AB-156 (Sub-No. 9F)
(“Notice of Intent”) (CE-1 thru -8). D&H stated that in the Sub-No. 9F docket, it planned
to file an application for a certificate of public convenience and necessity permitting the
abandonment of:

A line known as the Ballston Spa Industrial Track which

extends from M.P. A 30.76 (Val. Sta. 1626+83) in the Town

of Ballston, Saratoga County, in New York State to M.P. A

31.79 (Val. Sta. 1681+20) in the Town of Milton, Saratoga
County in New York State constituting a total distance of
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5,437 feet or 1.03 miles. There are no agency or terminal
stations on this line.

CE-2. D&H stated that in the Sub-No. 8F docket, it planned on seeking authority to
abandon another line, known as the “Saratoga Industrial Track,” and provided a detailed
description of that line by milepost number and Valuation Station. Id. D&H stated that it
was seeking authority to abandon each line because “continued operation over the line
constitutes an economic hardship upon the company.” Id.

36.  Prior to filing its Application, D&H complied with governing public
notification rules by publishing the following newspaper notice (“Newspaper Notice”):

Delaware & Hudson Railway Company hereby gives
notice that on or about May 1, 1980 it intends to file with the
Interstate Commerce Commission, Washington D.C. 20423,

an application for a certificate of public convenience and
necessity permitting the abandonment of:

(2) A line known as the Ballston Spa Industrial Track
which extends from M.P. A. 30.76 (Val. Sta. 1626+83) in the
Town of Ballston, Saratoga County, in New York State to
M.P. A. 31.79 (Val. Sta. 1681+20) in the Town of Milton,
Saratoga County in New York State constituting a total
distance of 5,437 feet or 1.03 miles. There are no agency or
terminal stations on this line.

CE-50.

37. On May 5, 1980, D&H filed its Application in Docket No. AB-156
(Sub-No. 9F), captioned as “Application of Delaware and Hudson Railway Company
Under Title 49 U.S.C. §10903 and 49 C.F.R. 1121.33 for a Certificate of Public

Convenience and Necessity Authorizing the Abandonment of Its Ballston Spa Industrial
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Track, Saratoga County, New York.” CE-12. The Application contained a sixteen-page

narrative followed by supporting appendices and exhibits. See CE-12 thru -40.

38.  D&H’s Application starts with a description of the abandonment

authority it was seeking. CE-13. This description is identical to the description in its

Notice of Intent and its Newspaper Notice:>

CE-13.

Comes now Delaware and Hudson Railway Company
(hereinafter called Applicant) and respectfully petitions the
Interstate Commerce Commission, under the provisions of
Title 49 U.S.C. §10903, for a certificate that the present and
future public convenience and necessity permit the
abandonment of Applicant’s Ballston Spa Industrial Track in
Saratoga County, New York from a point in the Town of
Ballston at Mile Post A 30.76 (Valuation Station 1626+83) to
Mile Post A 31.79 (Valuation Station 1681+20) in the Town
of Milton, Saratoga County, a total distance of 1.03 miles.

39. D&H next explained why the short 1.03-mile track was a regulated

line for which D&H had to seek abandonment authority before stopping service:

Although the designation of the line bears the title of
“Industrial Track,” due to the fact that the line had at one time
formed a part of the main line of Applicant’s rail line, this
application is being filed. The main line had been relocated
in the 1960’s pursuant to a New York State crossing
elimination program. The realignment of the main line on a
path west of the original route [at the North and east of the
original route at the South] left two unconnected spurs, one at
the North and one at the South. The line between them was
eliminated along with numerous crossings. The Ballston Spa
Industrial Track constitutes the Southern remnant of the old
main line. A separate and contemporaneous application is

> See Abandonment Case, D&H’s “Affidavit of Publication of the Notice of Intent

to Abandon” (filed May 16, 1980) (CE-50).
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filed for abandonment of the Northern remnant, which is the
Saratoga Industrial Track under AB 156 (Sub-No. 8F).

CE-13 thru -14.

40.  D&H stated that for purposes of reviewing its Application, the ICC
should divide the line into two sections, the section that shippers were using — from the
main line switch 0.56 miles to a team track located adjacent to an old freight house — and
the portion shippers were not using — the portion of the line west of the old freight house:

The description of the line must be broken down into

two parts. The line, as it extends from the point of switch on

the present main line to a point .56, meets or almost meets

Federal Railroad Administration Class I standards. At this

point, there is located an old freight house, presently owned

by Tufflite Plastics Company, one of the users of the line. It

is used as a warehouse. The area immediately adjacent to the

warehouse, is a team delivery area where most of the traffic

has been handled for the past sixteen months.

The line as it extends from the warehouse to the end at

M.P. A 31.79 (Val. Sta. 1681+20) does not meet Federal

Railroad Administration Class I standards. It has not been

used for about 18 months.

CE-18 thru -19. See also CE-21 (“Approximately .56 miles from the point of switch on
the main line of Applicant, there is a team delivery facility where the majority of the
traffic is received or forwarded.”); CE-22 (“No significant changes have been made in
operation in the last five years other than providing all service at the old freight house .56
miles from the beginning of the line.”).

41. D&H acknowledged that it “anticipate[d] significant opposition to
[the] application” from shippers on the line (CE-18), including opposition from the

“Knolls Atomic Power Lab” (which today is called the NNL) (CE-26), but believed that
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shipper opposition was limited to its proposed abandonment of service west of the old
freight house:
There appears no objection from any sector to

abandonment of the line from the old freight house, to the end

of the branch. The objections already manifested are to the

abandonment of the line between the point of switch on the

main line and the old freight house.

CE-27.

42.  D&H also acknowledged that the Knolls Atomic Power Lab could
not divert its shipments from the line to truck:

The alternate means of transportation available to the

affected users is by truck, with the exception of Knolls

Atomic Power Lab. Due to the excessive weights per unit of

cargo handled this user would experience great difficulty in

handling over the road movements directly from point of

origin. Although significant efforts were made to find a

suitable routing, none have yet been found.

CE-26.

43.  D&H further acknowledged that it had been engaged in “[e]xtensive
negotiations” with “significant users” of the line in an “attempt to find alternate solutions
to abandonment.” CE-26. These efforts included offering the line for sale to the Knolls
Atomic Power Laboratory or to “relocate the team delivery track to a point on the line by
retaining a short spur.” CE-27. D&H stated that none of these alternatives had been
successful to date (id.) and stated that it was filing its application because while it was
operating the line at a modest loss ($7,000 per year) (id.), it recognized that shippers —
particularly the Knolls Atomic Power Laboratory — needed service to continue over the
line:
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[This Application] is being filed with the specific purpose to
request the assistance of the Commission to arrive at a
solution to the problem facing both applicant and the users of
the line which is that applicant cannot indefinitely provide
service at a loss. Some alternate solution to continuation of
the service in the manner presently required must be found.
Despite the efforts expended by all concerned in this matter
no such solution has yet been found.

CE-18.

44.  Following the filing of D&H’s Application, requests to investigate
were filed by Tufflite Plastics, Inc. (a shipper on the line) (CE-47 thru -48) and Walter J.
Floss, Jr., a New York State Senator (CE-53). On May 21, 1980, DOE filed an
unopposed request to extend the deadline for filing petitions to investigate to July 7,
1980. CE-51. DOE stated that it sought the extension because it had a vital need to
continue to use the track and that “discussions between DOE and D & H about possible
alternatives to the proposed abandonment now are underway:”

The Knolls Atomic Power Laboratory, which is operated for

the Naval Reactors Branch of DOE, must rely upon the

nearby Ballston Spa Industrial Track for periodic shipments

in and out of that facility of extremely large and heavy loads

of nuclear reactor equipment. Because continued use of this

track is considered vital by DOE, discussions between DOE

and D & H about possible alternatives to the proposed

abandonment now are underway. If a satisfactory alternative

can be agreed to, an investigation by the Commission could

be avoided.
CE-51.

45. On June 6, 1980, DOE filed a verified petition asking the ICC to

institute a proceeding to investigate D&H’s abandonment proposal. See CE-54 thru -60.
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In that petition, DOE first emphasized that “[c]ontinued operation of the Kesselring Site
is essential to the Federal Government’s defense programs:”

A major activity of the Knolls Atomic Power
Laboratory is the operation of a facility in West Milton, New
York known as the Kesselring Site. The Federal
Government’s investment in the Kesselring Site, land and
facilities is approximately three-quarters of a billion dollars.
There are approximately 600 contractor employees and 1,500
naval personnel regularly employed at the site. At the
Kesselring Site are four nuclear reactors of the type used by
the United States Navy. These nuclear reactors are used for
developmental work and to train United States Navy
personnel in the operation of nuclear-powered submarines
and surface ships. Continued operation of the Kesselring Site
is essential to the Federal Government’s defense programs.
Such operation requires periodic shipments in and out of
extremely large and heavy loads of nuclear reactor
equipment. Shipment of this equipment by any mode other
than rail is completely impractical for more than very short
distances.

CE-55 thru -56.
46.  Next, DOE emphasized that abandonment of the line “would cause
substantial injury:”

The Ballston Spa Industrial Track, which D&H
proposes to abandon, is approximately 6 miles from the
Kesselring Site. DOE relies upon use of the Ballston Spa
Industrial Track for periodic shipments, and its abandonment
would cause substantial injury. The short highway route
between the Ballston Spa Industrial Track and the Kesselring
Site now can accommodate shipments of the size and weight
that are required for operation of the Kesselring Site. There
are no alternative rail sidings capable of handling shipments
of the size and weight that are required for operation of the
Kesselring Site. Furthermore, the weight and size of
shipments that are required at the Kesselring Site cannot be
moved over other existing roads from any other siding due to
physical and/or regulatory restrictions.
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CE-56.

47.  DOE informed the ICC that it was currently planning to receive 20
to 25 railcars “over the next five years,” weighing approximately 2,000 tons, and asked
the Commission to institute an investigation; and after concluding such investigation,
deny D&H’s Application because it was “vital to the national security” that the line
remain in common carrier service. CE-57.

48.  On June 16, 1980, DOE filed a copy of a resolution adopted by the
Board of Supervisors of Saratoga County, NY asking the ICC to investigate D&H’s
proposed abandonment of the line. CE-61, -66. DOE also appended a two-page
document, and supporting enclosures, containing additional information supporting its
petition for investigation. CE-61 thru -65. In that document, DOE again emphasized its
lack of transportation alternatives:

Attached is a map showing the highway route taken
from the Ballston Spa industrial track to the Kesselring Site
(Enclosure 2). The route that the Department of Energy uses
is the exclusive highway route over which large and heavy
loads can be shipped to the Kesselring Site. When the
Department of Energy first started making shipments from
the D & H Railway siding to the Kesselring Site, we were
required to get, and still must obtain, State and local permits
to ship oversize loads. The local governments agreed on the
route that we currently follow and upgraded the highway
accordingly to support the extreme size and weight shipped
thereon. It would probably be impossible for DOE to obtain
local oversize load permits for shipments over any other area
highway since this would involve road upgrading and other
route modifications . . . that local agencies would be
unwilling to undertake.
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It is physically impossible to transport our oversize
loads by truck from Saratoga Springs to the Kesselring Site.
In addition, due to problems discussed [above], bridge
capacities are inadequate for such loads and there is
insufficient clearance with overhead lights and wires.

CE-62 thru -63.

49.  On June 27, 1980, the ICC served a decision instituting an
investigation into the proposed abandonment (“Investigation Decision”). See CE-71 thru
-76. The Investigation Decision described the line D&H proposed to abandon in identical
fashion to the description D&H had used in its Notice of Intent, its Newspaper Notice,
and its Application:

On May 5, 1980, the Delaware and Hudson Railway

Company (D&H) filed an application for a certificate of

public convenience and necessity permitting the abandonment

of a line of railroad known as the Ballston Spa Industrial

Track which extends from milepost A 30.76 (Valuation

Station 1626+83) in the Town of Ballston, Saratoga County,

NY, to milepost A 31.79 (Valuation Station 1681+20) in the

Town of Milton, Saratoga County, NY, constituting a total

distance of 5,437 feet or 1.03 miles.

CE-71.

50.  The Investigation Decision also stated that the “environment and
energy impacts of this action have been examined and found potentially to be
significant.” Id. The ICC’s archived dockets contain an undated Environmental
Assessment (“EA”) prepared by the ICC’s Energy and Environment Branch. See CE-67

thru -70. The EA states in pertinent part:

Our analysis has revealed that there may be significant
environmental impacts as a result of the proposed action.
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These impacts are associated with the movement of
commodities of excessive weight and size over roads which
the Department of Energy (DOE) maintains cannot handle
this traffic. In addition, a small percentage of the shipments
are radioactive. Insufficient information is on hand through
which a concrete determination of any significance can be
made. Information pertinent to this determination has been
requested and should be made available in the future.

CE-69.

51.  On August 7, 1980, DOE and D&H entered into a “Rail Service
Agreement” (1980 Rail Service Agreement” or “Agreement”). See CE-90 thru -105.
The Agreement starts out with a series of recitals, including a recital that DOE has been
using, and continues to need to use, the portion of the BSIT from the main line switch to
the team loading/unloading facility located “.55 miles” from the main line switch:

WHEREAS, DOE has been using RAILROAD’S team
loading/unloading facility located at Milepost A 31.32 on
RAILROAD?’S line known as the Ballston Spa Industrial
Track for approximately 26 years, which facility is .55 miles
from the connection of said track with RAILROAD’S main
line; and

WHEREAS, the Ballston Spa Industrial Track team
loading/unloading facility is, in the opinion of DOE, the sole
and exclusive area from which the large and heavy reactor
equipment loads can be transported by truck to and from the
Kesselring Site; and

WHEREAS, [D&H’s Application] encompasses
RAILROAD?’S operation over the entire Ballston Spa
Industrial Track, but DOE’s needs only extend to receiving
railroad carrier service over the first .55 miles of such track;

CE-90 thru -91.
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52.  The Agreement then starts with a Definitions article (Article One).
CE-91 thru -93. Article Two, Section 201 provides that D&H agrees to provide common
carrier service over the “Truncated Ballston Industrial Spur” up to milepost A 31.32:

RAILROAD shall continue to provide DOE, during

the term of this agreement, with public rail freight service on

the Truncated Ballston Industrial Spur up to the

RAILROAD’S team loading/unloading facility located at

Milepost A 31.32. Such rail freight service includes carriage

of all shipments into and out of said team facility as required

by DOE and in accordance with the RAILROAD’S common

carrier obligations.

CE-93. The “Truncated Ballston Industrial Spur” is defined in Article One as “that
portion of Ballston Spa Industrial Track that extends from Milepost A 30.76 to the
Tufflite Plastics Company Warehouse at Milepost A 31.32 as identified in the attached
Appendix ‘A.”” CE-92.

53.  Article Two, Section 202 provides that “RAILROAD shall be
responsible, at its own expense, for providing all maintenance on the Truncated Ballston
Industrial Spur and shall continue to maintain said track at the level at or exceeding FRA
Class I Standards.” CE-93.

54.  Article Three, Section 301 provided that D&H would perform
specified rehabilitation work in accordance with a line rehabilitation plan set forth in
Appendix B to the Agreement, and Article Three, Section 303 provided that DOE would
reimburse D&H for its rehabilitation expenses. CE-94. Appendix B set forth the

following estimates for rehabilitation work: “Renew Ties & Surface Point Switch to

Freight House” (estimate $22,323.00) (CE-103); “Rebuild Eastern Ave. Grade Crossing”
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(estimate $12,183.00) (CE-104); and “Rebuild E. High Street Grade Crossing” (estimate
$10,491.00) (CE-105), for a total estimate for all three projects of $44,977.00 (id.).

55.  Article Four, Section 401 provided that if D&H incurred any
operating losses in any year during the term of the Agreement as a result of its continued
operation of the Truncated Ballston Industrial Spur, DOE would “reimburse the
RAILROAD for such losses in an amount up to but not to exceed $6,000 per agreement
year.” CE-94.

56.  Article Five, Section 501 capped DOE’s financial liability for
rehabilitation work D&H performed in accordance with Article Three, Section 301 at
“$45,000 during the first agreement year of this agreement.” CE-95. Article Five,
Section 502 provided that if D&H incurred rehabilitation costs less than $45,000 in the
first contract year, and DOE exercised its option to renew the Agreement, “any unused
money can be used for rehabilitation during any subsequent agreement year.” /Id.

57.  Article Six, Section 601 provided that the Agreement would run for
“one (1) full year from the effective date” (CE-95), i.e., from August 11, 1980 (CE-100).
Article Six, Section 602 accorded DOE the option to renew the Agreement “on a year to
year basis” by providing D&H notice “at least forty-five days in advance of the beginning
of the second year, and each successive year thereafter for which renewal is sought . .. .”
CE-95.

58.  Article Seven provided that D&H agreed to withdraw its
Abandonment Application “for the portion of the line between the main line and Milepost

A 31.32, during the time that this agreement remains in effect” and that “[t]his article in
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no way affects RAILROAD’S right to petition the ICC for abandonment of its Ballston
Spa Spur past the Tufflite Plastics Company Warehouse (Milepost A 31.32).” CE-96.

59.  Article Eight, Section 802 provides that “RAILROAD agrees that its
relationship with DOE under this agreement is as a Common Carrier and independent
contractor.” Id. The remaining articles (Articles Nine through Nineteen) (CE-96 thru -
101) contain terms governing tariff application (Article Nine) (CE-96 thru -97); Audit
Rights (Article Ten) (CE-97); Warranties (Article Eleven) (CE-97 thru -98); Notices
(Article Twelve) (CE-98); Comptroller General audit rights (Article Thirteen) (CE-98
thru -99); No Official Benefits (Article Fourteen) (CE-99); Covenant Against
Contingency Fees (Article Fifteen) (CE-99 thru -100); Permits and Licenses (Article
Sixteen) (id.); Assignment (Article Seventeen) (id.); Convict Labor (Article Eighteen)
(id.); and Effective Date (Article Nineteen) (CE-100 thru -101).

60.  Appendix A contains a hard-to-read hand-drawn one-page
schematic. CE-102. Among other things, the schematic:

° Contains a hand-drawn single rail line from the

CP switch at Valuation Station 1626+83 ending near the old

freight house/Tufflite Plastics warehouse, with a hand written

notation showing the end of this line segment at Valuation

Station 1655+87, and a hand-written notation stating

“Truncated Ballston Industrial Spur (0.55 mi).”

° Contains hand-written notations that appear to
show Valuation Station 1626+83 at Milepost A 30.84 and
Milepost A 30.76 at Valuation Station 1622+53.

° Contains a hand-written notation and arrow
stating “Siding Serving Dep’t of Energy To Be Retained.”
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° Contains a hand-written notation identifying the
location of Valuation Station 1681+20.

61.  On August 11, 1980, D&H filed a copy of the Rail Service
Agreement at the ICC. CE-89. D&H also filed on August 11, 1980, a document entitled
“Amendment and Partial Withdrawal” (“Amended Application”). CE-77 thru -88.

62. Inits Amended Application, D&H described the line it had initially
sought to abandon in an identical fashion to the description in its Notice of Intent, its
Newspaper Notice, its Application, and the one the ICC relied upon in its Investigation
Decision:

On May 1, 1980, Delaware and Hudson Railway

Company, the Applicant herein had filed an application for a

certificate of convenience and necessity seeking permission to

abandon Applicant’s Ballston Spa Industrial Track in

Saratoga County, New York from a point in the Town of

Ballston at Mile Post A 30.76 (Valuation Station 1626+83) to

Mile Post A 31.79 (Valuation Station 1681+20) in the Town

of Milton, Saratoga County, a total distance of 1.03 miles.

CE-79.

63. D&H then informed the ICC that it was amending its Application
“with respect to the portion of the line which extends beyond MP 31.32 to MP 31.79”
(CE-83) and “hereby withdraws so much of its application as relates to abandonment of
the portion of the line which extends from MP 30.76 to MP 31.32” (CE-80).

64. D&H explained that it was taking this action because “[w]ith respect

to abandonment of such portion of the line in question [from MP 31.32 to MP 31.79],

Applicant believes there are no objections by any party and any objections hitherto
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registered related substantively exclusively to abandonment of the portion of the line
which extends from MP 30.76 to MP 31.32.” Id.

65. D&H also explained that it had “entered into an agreement which
will enable Applicant to continue rail freight service on such portion of the line[]” and
that “[p]Jursuant to said agreement the service on the line shall be maintained in the
manner in which it has been hitherto rendered in conformity with Applicant’s common
carrier obligation.” CE-81.

66. D&H then stated that it also sought to amend and reclassify its
Application as a summary application for the portion of the track “which extends beyond
MP 31.32 to MP 31.79, which is the end of the branch.” CE-82. D&H further requested
that the ICC waive the filing of verified statements called for under the ICC’s
Investigation Decision. Id.

67. On August 22, 1980, Knolls Atomic Power Lab filed a letter with
the ICC stating that it “has no objection to abandonment of the segment of line which
extends from Milepost 31.32 to MP 31.79.” CE-106.

68.  The ICC served its Final Decision in the Abandonment Case on
October 15, 1980. CE-107 thru -111. In that decision, the ICC described the line D&H
initially sought to abandon in a fashion identical to D&H’s Notice of Intent, D&H’s
Application, the ICC’s Investigation Decision, and D&H’s Amended Application:

On May 5, 1980, the Delaware and Hudson Railway

Company (D&H) filed an application for a certificate of

public convenience and necessity permitting the abandonment

of a line of railroad known as the Ballston Spa Industrial
Track which extends from milepost A 30.76 (Valuation
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Station 1626+83) in the Town of Ballston, Saratoga County,

NY, to milepost A 31.79 (Valuation Station 1681+20) in the

Town of Milton, Saratoga County, NY, constituting a total

distance of 5,437 feet or 1.03 miles.

CE-107.

69.  The ICC then summarized the procedural history of the case, noting
that D&H had “filed an amendment to its application requesting abandonment only with
respect to that portion of the line known as the Ballston Spa Industrial Track which
extends from milepost A 31.32 to milepost 31.79” and had requested “withdrawal to
abandonment of the portion of the line which extends from milepost 30.76 to milepost
31.32.” Id.

70.  The ICC granted D&H’s request to dismiss its Application for the
“portion of the abandonment which extends from milepost 30.76 to milepost 31.32.” CE-
108. The ICC noted in connection with this ruling that “the only segment of the line that
DOE as well as all other users of the line are actually concerned with, is the segment
between milepost 30.76 and milepost 31.32;” that “DOE and D&H have entered into an
agreement which will enable D&H to continue rail freight service on such portion of the
line;” and that “[b]y letter dated August 8 and 12, 1980, respectively, DOE and Tufflite
indicated that they had no objection to the abandonment application as so amended.”
CE-107.

71.  The ICC also granted D&H’s request that its Amended Application

“be processed on an uncontested basis” (id.) and certified that “[t]he present and future

public convenience and necessity permits the abandonment by D&H of its line of railroad
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known as the Ballston Spa Industrial Track which extends from milepost A 31.32 to
milepost 31.79” (CE-108).

72.  The archived Abandonment Case record the STB provided to the
Government’s STB Counsel totaled 111 pages.

ISSUES PRESENTED

The Government requests that the Board issue a declaratory order
answering the following questions:

(1)  Is the BSIT End Segment a regulated rail line?

(2)  Does CP have a common carrier obligation to provide common
carrier rates and service over the BSIT End Segment upon the Government’s reasonable
request and to provide the Government reasonable access to the BSIT End Segment to
transload its freight?

(3) If (1) the End Segment is (or becomes) a non-regulated rail line and
(i1) the Government purchases the End Segment for its exclusive use, does CP have a
common carrier obligation to place the Government’s cars on the End Segment?

ARGUMENT

Under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321, the Board may issue a
declaratory order to terminate a controversy or remove uncertainty. See Intercity Transp.
Co. v. United States, 737 F.2d 103, 106 (D.C. Cir. 1984); Delegation of Auth. —
Declaratory Order Proceedings, 5 1.C.C.2d 675, 675 (1989); Oakland Glob. Rail Enter.

— Pet. For Declaratory Order, FD 36168, slip op. at 5 (STB served Mar. 15, 2019).
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L. THE BSIT END SEGMENT IS A REGULATED RAIL LINE

The Board has frequently exercised its discretion to issue declaratory orders
resolving the regulatory status of rail track. See, e.g., Ulster & Del. Ry. Revitalization
Corp. — Pet. For Declaratory Order, FD 36164, slip op. at 4 (STB served June 29, 2018)
(STB issues a “declaratory order to remove uncertainty regarding the [regulatory] status
of the Line™); Chi. Southshore & S. Bend R.R. — Pet. For Declaratory Order — Status of
Track at Hammond, IN, FD 33522 (STB served Dec. 17, 1998) (same). The Government
respectfully requests the Board do the same here.

There is “no single test” for determining what constitutes a regulated rail
line. ® The Board has adopted a “case-by-case approach for such cases, relying on the
track’s use, history, and physical characteristics.” Highline, 8 1.C.C.2d at 790. However,
where, as here, a rail line was “once unquestionably used for line haul operations,” the
Board “continue[s] to have jurisdiction over it” even in cases where “the track in question
now possesses many of the characteristics of a spur.”’

CP concedes that most of the BSIT is a regulated rail line, but takes the

position that the 430° End Segment is not. CP’s position is predicated on a mistaken

6 Chelsea Prop. Owners — Abandonment — Portion of the Consol. Rail Corp.’s W.
30th St. Secondary Track in N.Y.C., NY, 8 1.C.C.2d 773, 790 (1992) (“Highline™), aff’’d
sub nom. Consol. Rail Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994); accord Oakland Glob.
Rail Enter. — Pet. For Declaratory Order, FD 36168, slip op. at 8 (STB served Mar. 15,
2019).

" Highline, 8 1.C.C.2d at 790; accord Allegany Valley R.R. — Pet. For Declaratory
Order, FD 35239, slip op. at 9 n.26 (STB served Apr. 19, 2013); Atchison, Topeka &
Santa Fe R.R. — Abandonment Exemption — In Lyon Cty., Kan., AB 52 (Sub-No. 71X),
slip op. at 3 (ICC served June 17, 1991).
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construction of the 1980 Abandonment Case record — a mistaken construction that
conveniently supports its management’s new liability concerns. While CP may want to
advance its current management’s objectives above all else, it “cannot escape [the
Board’s] abandonment jurisdiction” by declaring the End Segment is not a regulated line
of railroad. /d.
A. The End Segment is Part of the Regulated Rail Line
Between the D&H (Now CP) Main Line Switch and the
Old Freight House That D&H Agreed Not to Abandon in 1980
The record in the 1980 Abandonment Case clearly shows that the BSIT End
Segment is a regulated common carrier rail line.
1. In the 1980 Abandonment Case, D&H Initially
Sought to Abandon the BSIT as Then Configured
from the Main Line Switch past the Old Freight
House to the End of the Line
In the 1980 Abandonment Case, D&H initially sought to abandon the track
from “M.P. A 30.76 (Val. Sta. 1626+83) ... to M.P. A 31.79 (Val. Sta. 1681+20) . . .
constituting a total distance of 5,437 feet or 1.03 miles.” CE-2; see also CE-50. D&H
explained in its Application that M.P. A 30.76 (Val. Sta. 1626+83) was the location of
the BSIT/D&H main line switch and M.P. A 31.79 (Val. Sta. 1681+20) was the end of
the regulated portion of the line. CE-18 thru -19. D&H noted that this segment of the
BSIT was once part of D&H’s main line between Ballston Spa and Saratoga Springs, but

following a track relocation in a previous decade, the main line was relocated east of

Ballston Spa, and all that was left was the BSIT segment. CE-13 thru -14.
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D&H stated in its Application that it sought to abandon the BSIT as it was
then configured (1.03 miles from the switch to the end) because it was operating the line
at a modest loss ($7,000 annually) (CE-27) but acknowledged that it expected
“significant opposition” to its abandonment proposal from shippers on the line (CE-18).

D&H observed that in judging shipper opposition, the ICC should divide
the BSIT into two segments: (i) the segment that shippers, including DOE, were using
from the main line switch at M.P. A 30.76 (Val. Sta. 1626+83) to the team
loading/unloading area adjacent to the old freight house, a distance of 0.56 miles; and (ii)
the segment they were not using, the track from the old freight house at M.P. A 31.32 to
the end of the BSIT at M.P. A 31.79 (Val. Sta. 1681+20). CE-18 thru -19; CE-21; CE-
22.

2. DOE and Other Shippers Opposed D&H’s Proposal to

Abandon the Portion of the BSIT They Were Using —
from the Main Line Switch to the Old Freight House

DOE initially opposed D&H’s Application because, then, as now, the
portion of the BSIT between the D&H main line switch and the old freight house played
a vital role in the Kesselring Site refueling:

A major activity of the Knolls Atomic Power

Laboratory is the operation of a facility in West Milton, New

York known as the Kesselring Site. . ... Atthe Kesselring

Site are four nuclear reactors of the type used by the United

States Navy. These nuclear reactors are used for

developmental work and to train Unites States Navy

personnel in the operation of nuclear-powered submarines

and surface ships. Continued operation of the Kesselring Site
is essential to the Federal Government’s defense programs.
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The Ballston Spa Industrial Track, which D&H
proposes to abandon, is approximately 6 miles from the
Kesselring Site. DOE relies upon use of the Ballston Spa
Industrial Track for period shipments, and its abandonment
would cause substantial injury. The short highway route
between the Ballston Spa Industrial Track and the Kesselring
Site now can accommodate shipments of the size and weight
that are required for operation of the Kesselring Site. There
are no alternative rail sidings capable of handling shipments
of the size and weight that are required for operation of the
Kesselring Site. Furthermore, the weight and size of
shipments that are required at the Kesselring Site cannot be
moved over other existing roads from any other siding due to
physical and/or regulatory restrictions.

CE-55 thru -56. Other shippers using the BSIT also objected to D&H’s proposal.®

D&H acknowledged that DOE had no option other than to use the BSIT to

transport its shipments to Kesselring:

CE-26.

The alternate means of transportation available to the
affected users is by truck, with the exception of Knolls
Atomic Power Lab. Due to the excessive weights per unit of
cargo handled this user would experience great difficulty in
handling over the road movements directly from point of
origin. Although significant efforts were made to find a
suitable routing, none have yet been found.

Indeed, D&H filed its Application to try to come up with a workable

solution that addressed shipper concerns — loss of service between the main line switch

8 See, e.g., 1980 Abandonment Case filings by Tufflite Plastics (CE-47-48), N.Y.
State Senator Walter J. Floss, Jr. (CE-53), and on behalf of the Board of Supervisors of
Saratoga County, N.Y. (CE-65).
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and the old freight house — and D&H’s concerns — modest annual operating losses for

providing service over the line. See CE-18.

3. DOE and D&H Settled Their Differences, with
D&H Agreeing to Continue to Provide Common

Carrier Service From the Main Line Switch to the
Old Freight House

On August 7, 1980, D&H and DOE settled their differences by entering

into the Rail Service Agreement. CE-90 thru -105. In the Agreement, the parties first

acknowledged that D&H had been providing DOE with service from the main line switch

located at milepost A. 30.76 for approximately 0.55 miles to D&H’s team

loading/unloading facility at milepost A. 31.32:

CE-90.

WHEREAS, DOE has been using RAILROAD’S team
loading/unloading facility located at Milepost A 31.32 on
RAILROAD’S line known as the Ballston Spa Industrial
Track for approximately 26 years, which facility is .55 miles
from the connection of said track with RAILROAD’S main
line;

They agreed that D&H would continue to provide common carrier service

over this 0.55-mile portion of the BSIT, which they called the “Truncated Ballston

Industrial Spur:”

RAILROAD shall continue to provide DOE, during
the term of this agreement, with public rail freight service on
the Truncated Ballston Industrial Spur up to the
RAILROAD?’S team loading/unloading facility located at
Milepost A 31.32. Such rail freight service includes carriage
of all shipments into and out of said team facility as required
by DOE and in accordance with the RAILROAD’S common
carrier obligations.
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CE-93 (emphasis added).

The parties defined “Truncated Ballston Industrial Spur” as “that portion of
Ballston Spa Industrial Track that extends from Milepost A 30.76 to the [the old freight
house now being used by] Tufflite Plastics Company Warehouse at Milepost A 31.32 as
identified in the attached Appendix ‘A.”” CE-92. Appendix A to the Agreement contains
a hand-drawn schematic that includes a solid line that starts at the main line switch and
goes for approximately 0.55 miles from the switch to a point just east of the old freight
house. CE-102.

In return, DOE agreed to reimburse D&H for specified maintenance and
rehabilitation costs on the truncated line (CE-94), including rehabilitation costs estimated
at $22,323.00 for tie renewal “to Freight House” (CE-103) and D&H agreed to withdraw
its abandonment application “for the portion of the line between the main line and
Milepost A 31.32.” CE-96.

4. Following Its Settlement with DOE, D&H Withdrew

Its Request to Abandon the BSIT from the Main
Line Switch to the Old Freight House, and the ICC
Granted D&H’s Application, as Amended

After cutting this deal, D&H filed an Amended Application. CE-77 thru -
88. In its Amended Application, D&H moved to withdraw its Application insofar as it
applied to the portions of the BSIT shippers were using — the portion of the line between

the main line switch at “MP 30.76” (Valuation Station 1626+83) and the old freight

house at “MP 31.32” (CE-80) — while retaining its Application seeking abandonment of

- 46 -



the remaining segment of the BSIT — from the old freight house at “MP 31.32 to MP
31.79” (Valuation Station 1681+20) (CE-82).

In its Final Decision, the ICC approved D&H’s Amended Application. CE-
107 thru -109. In that decision, the ICC observed that D&H had initially sought to
abandon the BSIT “from milepost A 30.76 (Valuation Station 1626+83) . . . to milepost
A 31.79 (Valuation Station 1681+20),” but in its Amended Application, had asked to
dismiss its initial abandonment request as to “the only segment of the line that DOE as
well as all other users of the line are actually concerned with, [] the segment between
milepost 30.76 and milepost 31.32.” CE-107.

The ICC granted D&H’s request to withdraw its initial request to abandon
the segment between the D&H main line switch and the old freight house (MP A. 30.76,
Valuation Station 1626+83 to MP A 31.32) and issued an order that authorized D&H to
abandon the portion of the BSIT that shippers were not using — from the old freight house
at milepost A 31.32 to the end of the line at milepost A 31.79 (Valuation Station
1681+20). CE-108.

5. The BSIT as Configured Today Is a Regulated Line

Because It Starts at the Main Line Switch and Ends
at the Old Freight House

The BSIT, as it exists today, is a single line that starts at the main line
switch at Val. Station 1626+83 and ends 0.55 miles from the main line switch near the
old freight house. This 0.55-mile track includes the End Segment, as even CP concedes.
See Boyle VS at § 30. Thus, the End Segment is regulated track because (i) it is located

within the 0.56-mile corridor between the main line switch (Val. Sta. 1626+83) and the
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old freight house that D&H did not abandon in 1980; and (ii) as configured today, the
BSIT (including the End Segment) is the only track in this corridor.

B. CP’s Assorted Contentions That the End Segment
Is Not a Regulated Line Are Without Merit

1. The Main Line Switch Has Not Moved Since 1980

CP argues that the main line switch in 1980 was located approximately
430’ south of its present location. CP then claims that with this new switch starting point,
the regulated portion of the BSIT ends at the beginning of the End Segment.
Gundermann VS at § 18. CP has provided the Government with no documentation
supporting this assertion, and the Government’s independent investigation to date
indicates that this assertion is incorrect. Id. at § 28.

The ICC’s Final Decision identifies the location of the D&H/BSIT main
line switch at Valuation Station 1626+83. CE-107. The Government has reviewed
Valuation Maps predating 1980 that show the location of the D&H/BSIT main line
switch at 1626+83, not some other location. /d. at 4 20. The Government has also
reviewed old aerial photographs predating 1980 that show the location of the BSIT/D&H
main line switch as located in the same place it is today. Id. at q 20.

2. D&H Never Acknowledged, Much Less Corrected,
Any Milepost Errors in Its ICC Filings

CP claims that the schematic attached as Appendix A to the 1980 Rail
Service Agreement demonstrates that (a) the “correct” location of the BSIT/CP main line
switch was at Milepost 30.76 (Valuation Station 1622+53), not the Milepost 30.76

(Valuation Station 1626+83) as shown in D&H’s Application; (b) D&H corrected the
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record when it filed the Rail Service Agreement (with the appended schematic) at the
ICC on August 11, 1980; and (c) when the ICC approved D&H’s Amended Application,
it meant that the ICC approved a 0.56-mile abandonment starting at Milepost 30.76
(Valuation Station 1622+53), which, according to CP, means the regulated segment of
the BSIT ends at the beginning of the End Segment. Gundermann VS at q 18.

Each component part of CP’s daisy chain is wrong. As discussed above,
D&H correctly identified the location of the main line switch in its Application as being
located at Valuation Station 1626+83. D&H may have used the wrong milepost number
— i.e., the milepost number associated with the correct 1626+83 Valuation Station may
have been milepost A 30.84, not milepost 30.76 — but D&H never acknowledged, much
less attempted to correct, this error (assuming it was one) either before or after D&H filed
the 1980 Rail Service Agreement with the ICC. Id. at 49 21-25.

In all of its filings, starting with its Notice of Intent and including its
Newspaper Notice, its Application, and its Amended Application (filed after it had
entered into the 1980 Rail Service Agreement), D&H consistently referred to the
D&H/BSIT switch location at “M.P. A 30.76 (Val. Sta. 1626+83).” CE-2; see also CE-
13; CE-15; CE-30; CE-50; CE-79. The ICC, relying on D&H’s description, also referred
to the D&H/BSIT switch as located at “milepost A 30.76 (Valuation Station 1626+83)”

in both its Investigation Decision (CE-71) and its Final Decision (CE-107).°

® D&H also represented in its Application and Amended Application that the old
freight house was located 0.56 miles from the main line switch, at MP A 31.32 (e.g., CE-
18, -19, -22, -81) and that the end of the line was located 1.03 miles from the main line
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It is not unusual for carriers to misidentify mileposts in their abandonment
or exemption applications.'® The burden is on the carrier to correct any such errors.!!
D&H did not do so. This was harmless in 1980 (and remains so today) because D&H did
use the correct Valuation Station reference for the location of the switch (1626+83) and a
correct narrative description of where the retained regulated line began (at the D&H main
line switch) and ended (at the old freight house).

Moreover, Valuation Stations are far more accurate than mileposts in
calculating the location of rail facilities. As succinctly summarized by one leading
railroad engineer:

Each railroad is typically stationed every 100°, measuring along

100’ chords in curves, and stations are referenced on Valuation

Maps. Val maps, as they are nicknamed, were created at the

turn of the 20™ century in order to have a basis for taxing each

railroad property. Most railroads require, or at least prefer, that

surveys be tied into existing Valuation Station and milepost. It
is best not to use moveable objects such as mileposts or whistle

switch, at MP A 31.79, Valuation Station 1681+20 (e.g., CE-13, -79). The ICC cited and
relied on these representations as well in both its Investigation Decision (CE-71) and in
its Final Decision (CE-107).

10 See, e.g., Norfolk S. Ry. Co. — Abandonment Exemption — In Balt. Cty., MD,
AB-290 (Sub-No. 237X), slip op. at 3 (STB served Apr. 3, 2006) (“Norfolk Southern™)
(carrier acknowledges “typographical error” in identifying the correct end mileage post in
an abandonment exemption petition); Md. Transit Admin. — Pet. For Declaratory Order,
FD 34975, slip op. at 1 (STB served Mar. 30, 2007) (noting “discrepancy between the
stated length of the line and the corresponding stated mileposts™).

1 See Norfolk Southern, slip op. at 4 (carrier “has the burden to provide the Board
with a complete and accurate record as to what is proposed to be abandoned” and “has an
obligation to provide the public with accurate information about its proposal to ensure
that all potentially interested parties and members of the general public have proper
notice and the opportunity to participate in the Board’s proceeding” including an
obligation to correct an “incorrect identification of the line’s ending milepost”).
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posts as references. Culverts and bridges are generally not

moved, and make good reference points for tying into Val

Stations.

Harvey A. Crouch, Railroad Surveys, Profiles & Topographic Surveys at 1 (2012)
(emphasis in original).'?

Finally, the Board itself has recognized that D&H’s track relocations
undertaken decades ago in the Ballston Spa/Saratoga Springs area resulted in confusion
concerning post-relocation milepost designations. See Saratoga & N. Creek Ry., LLC —
Acquisition & Operation Exemption — Del. & Hudson Ry. Co. d/b/a Canadian Pac., FD
35500, slip op. at 2 n.3 (STB served June 1, 2011) (“Saratoga’) (noting anomalies in
D&H milepost locations in transaction involving access rights to CP’s Saratoga Springs,
NY yard).

3. The End Segment Is Not an Excepted Spur

CP also argues that the reference in the schematic showing that “Siding
Serving Dep’t of Energy To Be Retained” (CE-102) demonstrates that the BSIT End
Segment was a siding in 1980 and remains so today. Boyle VS at 4 30. It may (or may

not) be true that prior to 1980, a portion of the End Segment was a “siding,” but it makes

no difference today.!?

12 Available at https://pdhonline.com/courses/1108/108content.pdf.

13 See Nicholson v. ICC, 711 F.2d 364, 368 n.12 & 367 (D.C. Cir. 1983) (“That a
track segment is . . . identified as a . . . side track is not determinative of whether it is
exempted,” rather the inquiry “turns on the intended use of the track segment, not on the
label . . . of the segment”) (internal quotation marks omitted).
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To comply with the 1980 Final Decision, D&H (and now CP) needed to
keep a regulated line in service between the D&H main line switch and the old freight
house. D&H was free in 1980 to rearrange and relocate its tracks to comply with this
decision.'* It may have done so by including what was once a spur as part of its
regulated line. From a technical standpoint, this would have resulted in what was once a
spur being reclassified as main line track.!> What it could not do — and did not do — is not
have a least one regulated line between the main line switch and the old freight house.

In addition, the End Segment is currently used in providing through rail
service — a standard test the Board uses to distinguish regulated lines from spurs excepted
from regulation under 49 U.S.C. § 10906. Under the use test, the Board
examines whether the tracks are “intended to be used to carry through trains between
points of shipment and delivery, or are merely incidental to, and not required for, a

railroad’s service between points of shipment and delivery.” Allied Erecting &

14 See, e.g., Swanson Rail Transfer, LP — Declaratory Order — Swanson Rail Yard
Terminal, FD 35424 (STB served June 14, 2011) (relocating an existing regulated line
does not require Board authorization); City of Detroit v. Canadian Nat’l Ry. Co., 9
[.C.C.2d 1208, 1214-20 (1993) (relocating an existing regulated line did not require ICC
authorization), aff’d sub nom. Detroit/Wayne Cty. Port Auth. v. ICC, 59 F.3d 1314, 1316-
17 (D.C. Cir. 1995).

15 See, e.g., Bath & Hammondsport R.R. Co. — Abandonment Exemption — In
Steuben Cty., NY, AB-436X, 1995 WL 408756 at *2 n.9 (ICC served July 12, 1995) (“the
Commission has held that the status of a spur can change to that of a regulated line of
railroad through a change in usage”); Atchison, Topeka & Santa Fe Ry. Co. —
Abandonment Exemption — In Lyon Cty., KS, AB-52 (Sub-No. 71X), 1991 WL 120344 at
*2 (ICC decided June 11, 1991) (“We have long held that a spur can become a line of
railroad as service over the track is expanded . . . .”). Since the reclassification would
have occurred as part of line relocation, no ICC authority would have been required.
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Dismantling, Inc. & Allied Indus. Dev. Corp. — Pet. For Declaratory Order — Rail
Easements in Mahoning Cty., Ohio, FD 35316, slip op. at 7 (STB served Sept. 17, 2015)
(internal quotation marks and citations omitted).

Today, the Government’s rail shipments to and from the Kesselring Site
originate or terminate from a point of shipment on the BSIT — the end of the End
Segment near the old freight house. Gundermann VS at 4 15. Thus, the End Segment is
not “incidental to” through service — i.e., it is not a siding off the regulated line today — it
is part of the regulated line that is “required for . . . service between points of shipment
and delivery.” Allied, slip op. at 7.

4. CP’s Contentions Produce Absurd Results

CP’s contention that the BSIT switch was located approximately 430’ south
of where it is today, and using that starting point, to measure the 0.56-mile length of the
BSIT produces absurd results. For starters, all of the corresponding mileage references in
the 1980 Abandonment Case Record are wrong. For example:

° The old freight house is not located 0.56 miles
from the main line switch but 430’ closer to the D&H switch,
where, of course, it is not located. Gundermann VS at § 26.

° The 1.03-mile track D&H sought to abandon in

1980 stops 430’ east of the end of the regulated segment (located

at Val. Station 1681+20), leaving 430’ of stranded regulated

track — a request D&H clearly would not have made in 1980.

Gundermann VS at 9 26.

More fundamentally, CP is maintaining that DOE, and other shippers,

agreed to allow D&H to abandon track that they needed to use to move their traffic

between the main line switch to the area where it was being loaded, unloaded, or
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transloaded. The 1980 Abandonment Case record is clear that the DOE, and other
shippers, were very concerned about preserving common carrier service from the point of
switch to the area where they were loading, unloading, or transloading their shipments.
See, e.g., CE-51; CE-55 thru -56; CE-62 thru -63.

Under CP’s End Segment contentions, DOE and the other shippers failed to
achieve their basic objective — preservation of regulated common carrier service over the
portion of the BSIT they were using. That asserted result is absurd. DOE and the other
shippers made sure in 1980 that they would retain common carrier service to meet their
needs.

II. CP HAS A COMMON CARRIER OBLIGATION TO PROVIDE
RATES AND SERVICE OVER THE BSIT END SEGMENT AND
TO PROVIDE THE GOVERNMENT REASONABLE ACCESS
TO THE END SEGMENT TO TRANSLOAD ITS FREIGHT

The STB has the statutory authority to apply, interpret and enforce the

common carrier obligation set forth in the Interstate Commerce Act, as amended.'¢ The

16 See 49 U.S.C. § 10102(5) (defining a “rail carrier” as “a person providing
common carrier railroad transportation for compensation™); id. § 11101(a) (requiring rail
carrier to provide common carrier service on reasonable request); id. § 11101(b)
(requiring a rail carrier to provide its common carrier rates on regulated traffic “on
request”). See also Disclosure, Publ’n, & Notice of Change of Rates & Other Serv.
Terms for Rail Common Carriage, EP 528, 1996 WL 224228 at *2 n.4 (STB served May
3, 1996) (“section 11101(a) . . . reenacts the longstanding common carrier obligation that
a carrier provide transportation or service on reasonable request. This obligation has
been well developed through case law and is best addressed on a case-by-case basis”);
Sherwin Alumina Co. v. Union Pac. R.R., NOR 42143, slip op. at 5 (STB served Sept. 29,
2015) (section 11101(b) incorporates “a statutory common carrier obligation” to provide
“common carrier rates to any person requesting them”); Canexus Chem. Can. L.P. v.
BNSF Ry. Co. — Emergency Serv. Order, FD 35524 (STB served Oct. 14, 2011) (STB
issues emergency service order directing carriers to provide common carrier service to a
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Government asks that the Board do so here by issuing its requested declaratory order
concerning CP’s obligations to transport the Government’s radioactive material
shipments.

A. These Obligations Apply If the BSIT
End Segment Is a Regulated Rail Line

If the Board finds that the BSIT End Segment is a regulated rail line, CP
clearly has a common carrier obligation to provide rates and service to move the
Government’s loaded containers over the End Segment, upon reasonable request.!” The
Government requests the Board enter a declaratory order confirming this principle. The
Government makes this request because over the past two years, CP has been slow in
responding to the Government’s rate tenders for shipments of empty containers (Boyle

VS at 949 16-18), and has provided the Government with no assurances that it will provide

shipper); Union Pac. R.R. — Pet. For Declaratory Order, FD 35219 (STB served June 11,
2009) (STB issues a declaratory order clarifying that a rail carrier has an obligation to
provide a shipper common carrier service, and to provide common carrier rates,
applicable to that service).

17 See 49 U.S.C. §§ 11101(a) (“[a] rail carrier providing transportation or service
subject to the jurisdiction of the Board . . . shall provide the transportation or service on
reasonable request”), (b) (“[a] rail carrier shall also provide to any person, on request, the
carrier’s rates and other service terms”). See also, e.g., U.S. Energy Research & Dev.
Admin. v. Akron, Canton & Youngstown R.R. Co., 359 1.C.C. 639 (1978) (railroads have a
common carrier obligation to transport spent nuclear fuel and to publish common carrier
rates applicable to this transportation), aff’d sub nom. Akron, Canton & Youngstown R.R.
Co. v. ICC, 611 F.2d 1162 (6th Cir. 1979); Union Pac. R.R. Co. — Pet. For Declaratory
Order, FD 35219, slip op. at 4 (STB served June 11, 2009) (“the common carrier
obligation include[s] the transportation of radioactive materials”).
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rates, and service, for the Government’s shipment of containers containing radioactive
materials. Boyle VS at q 33.

If the Board finds that the BSIT End Segment is a regulated rail line, CP
also clearly has a common carrier obligation to provide the Government with reasonable
access to the End Segment to transload its freight.'® The Government requests that the
Board enter a declaratory order confirming this principle. The Government makes this
request because, to date, CP has provided the Government with no assurances that it will
allow the Government access to the End Segment to transload containers containing
radioactive materials. Id. at 9 33.

B. These Obligations Also Apply If the BSIT
End Segment Is Not a Regulated Rail Line

Even if the Board finds that the End Segment is not a regulated rail line, the
Government seeks a declaration, based on the specific facts of this case, that CP still has

an obligation to provide the Government with common carrier service and rates over the

18 See, e.g., Sec’y of Agric. v. United States, 347 U.S. 645, 647 (1954) (“The
general rule is that it is the responsibility of the carrier . . . to ‘deliver’ the goods by
placing them in such a position as to make them accessible to the consignee™); N.Y. Cent.
& Hudson River R.R. Co. v. Gen. Elec. Co., 219 N.Y. 227, 234 (1916) (Cardozo, J.)
(“Transportation includes delivery . ... [W]hatever is essential in order to complete
delivery, the carrier must do.”); Freight-Handling Charges at St. Louis Stations, 201
[.C.C. 543, 546 (1934) (“The carriers’ duty to make a reasonable and practical delivery of
carload freight at a point accessible to the receiver and to afford reasonable and practical
facilities for loading carload freight into the cars is fulfilled by the placing of cars on
public team tracks for loading or unloading.”); Phila. Team Owners’ Protective Ass n v.
Phila. & Reading Ry. Co., 32 1.C.C. 387, 391 (1914) (“goods are not regarded as being
ready for delivery if they are so placed as not to be obtainable by the person to whom
delivery is to be made . . . .”).
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End Segment, as well as to provide the Government with access to the End Segment to
transload its containers.

The BSIT, as CP has cut it up, consists of a regulated segment from the CP
switch to the beginning of the End Segment, and an excepted spur segment from the
beginning to the end of the End Segment. Normally, the Board has no regulatory
authority to enforce the common carrier obligation over track that is ordinarily not
classified as a regulated rail line itself. See 49 U.S.C. § 10906. There are exceptions,
however.

One exception, applicable here, is that where a carrier holds out to provide
common carrier service, it must provide at least one area on or adjacent to its regulated
track where a shipper can reasonably access, load, unload, or transload its freight.'®
Here, CP is holding out to provide service over the BSIT up to the beginning of the End
Segment. CP must provide at least one area on its property where the Government can
practically transload its freight. The only area where the Government can do so is at the
end of the End Segment — there are no other places to do so on the entire CP system. See
Gundermann VS at § 12.

A second exception is that a carrier is estopped from taking a position in a

regulatory proceeding that is fundamentally inconsistent with a position it has taken in a

19 See Meyers v. Jay St. Connecting R.R., 262 F.2d 676, 678 (2d Cir. 1959)
(terminal facilities are not excepted track when they are “the sole terminal facilities held
out to the public for access to the main line”’); Cheney Lime & Cement Co. v. Seaboard
Sys. R.R., No. 40037, 1987 WL 99911 at *2 (ICC served Dec. 7, 1987) (terminal facilities
are not excepted track where “no traffic could move over the line” if the terminal
facilities were abandoned).
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prior regulatory proceeding. See, e.g., Pyco Indus., Inc. — Feeder Line Appl. — Lines of'S.
Plains Switching, Ltd. Co., FD 34890, slip op. at 5 (STB served June 11, 2010). The
Board considers three factors in its estoppel analysis: (i) is the party’s current position
“clearly inconsistent” with its prior positon; (ii) would acceptance of the party’s current
positon create the perception that the agency was “misled” in the prior proceeding; and
(i11) would the party currently asserting the inconsistent position “impose an unfair
detriment on the opposing party if not estopped.” Id.?° Each factor is satisfied here.

In its 1980 Amended Application, D&H stated it would retain regulated
track from the main line switch to the old freight house (at milepost 31.32) so shippers
could load, unload, or transload their freight. See CE at -80, -81. CP (D&H’s successor)
now claims that the regulated track stops 430’ short of the old freight house. CP’s
current position is “clearly inconsistent” with D&H’s prior position; creates the
perception that the ICC was “misled” in 1980; and imposes a “unfair detriment” on the
Government because the Government (through DOE) relied on D&H’s representations
that D&H (now CP) would provide common carrier service to the old freight house.

Thus, CP is estopped from arguing that the BSIT End Segment is not a regulated rail line.

20 Accord Canadian Nat’l Ry. Co. & Grand Trunk Corp. — Control — EJ&E W.
Co., FD 35087, slip op. at 29 n.59 (STB served Dec. 24, 2008) (“Estoppel protects the
integrity of the judicial process by preventing a party from asserting a claim in a legal
proceeding that is inconsistent with a claim taken by that party in another proceeding or a
different phase of the same proceeding.”); New Hampshire v. Maine, 532 U.S. 742, 749-
50 (2001) (same).
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III. IF THE GOVERNMENT PURCHASES THE BSIT END SEGMENT,

CP HAS A COMMON CARRIER OBLIGATION TO PLACE

THE GOVERNMENT’S CARS ON THE SEGMENT

If the Board finds that the End Segment is not a regulated rail line and the
Government nonetheless purchases the BSIT End Segment, and operates that segment as
a private track, the Government seeks a declaration that CP has an STB-enforceable
common carrier obligation to place the Government’s rail cars on the beginning of the
End Segment.?!
The Government requests that the Board enter a declaratory order

confirming this principle. The Government makes this request because the Government

has no assurances that CP will offer reasonable terms governing the transfer of its

container cars to the End Segment.?? Boyle VS at § 32.

2l See, e.g., Freight-Handling Charges, 201 1.C.C. at 546 (common carrier
obligation “extends to placing cars on” private track); Booth-Kelley Lumber Co. v. S.
Pac. Co., 183 F.2d 902, 913 (9th Cir. 1950) (carrier required to switch cars onto a private
siding clear of the railroad’s right-of-way); In re. Allowances to Short Lines of R.R.
Serving Indus., 29 1.C.C. 212, 225-26 (1914) (“Under the common law as construed in
the practically unanimous decisions of the courts, a delivery of carload freight to a
shipper having a private siding is made by shunting the car upon the switch, clear of the
main tracks.”).

22 While the Government is not seeking a declaratory order on this point since it
appears not to be critical any more, the Government notes that during its discussions with
CP over the last two years, CP has continually argued that if it abandoned the BSIT, CP
would still have a mandatory common carrier obligation to provide service over the BSIT
(assuming the Government bought it and operated it as a private track) and the STB
would retain jurisdiction to enforce this common carrier obligation. Of course, that
position is wrong. See, e.g., Chi. Coating Co. v. United States, 892 F.3d 1164, 1166
(Fed. Cir. 2018) (“abandonment removes the line from the national rail system and
terminates the railroad’s common carrier obligation for the line”); Devens Recycling Ctr.,
LLC — Pet. For Declaratory Order, FD 34952, slip op. at 2 (STB served Jan. 10, 2007)
(“The agency’s jurisdiction . . . does not extend to wholly private rail operations
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IV. THE GOVERNMENT REQUESTS EXPEDITED ACTION

The Government requests that the Board address its Joint Petition on an
expedited basis. To facilitate expedition, the Government has filed its entire opening
presentation in this Joint Petition. The Government is filing a separate petition asking
that the Board order CP to respond to this Joint Petition with its case in chief within
twenty days, and granting the Government the opportunity to file rebuttal fourteen days
thereafter.

The Government also requests that the Board issue a responsive
Declaratory Order as soon as possible. A prompt order will provide the Government with
information it needs to properly structure any line sales transaction. In addition, the

Government needs to know what its common carrier shipping rights are regarding its

conducted over private track”); Energy Sols., LLC D/B/A Heritage R.R. Corp. —
Abandonment Exemption — In Anderson & Roane Ctys., Tenn., AB 1128X, slip op. at 3
(STB served Oct. 13. 2015) (if a rail is line abandoned, the abandoning carrier has “no
common carrier obligation to provide [common carrier] service;” the carrier “could end
service on the Line at any time without Board authorization;” and shippers on the line
“would lose their regulatory remedies for service failures or inadequacies™). At most,
CP’s only common carrier duty to deliver the Government’s shipments in that instance
would be for CP to place the Government’s cars clear of the BSIT switch. See Booth-
Kelley Lumber, 182 F.2d at 913 (“The Interstate Commerce Act, 49 U.S.C.A. § 1(9) [now
49 U.S.C. § 11103] requires switch connection with private tracks, but this imposes no
duty upon the railroad beyond its own right of way.”) (internal quotation marks and
citation omitted); Winnsboro Granite Corp. v. S. Ry. Co., 176 1.C.C. 481, 483 (1931)
(service over private track beyond the initial placement point “is neither compelled nor
prohibited by the interstate commerce act” and “[t]o furnish it or withhold it is within the
discretion of the carrier”). A carrier’s common carrier duty to deliver on private track is
different than its common carrier duty to deliver on carrier-owned track. Delivery to the
latter requires that the carrier provide service to an area where a shipper has reasonable
access to its freight. See cases cited at n.18, supra.
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loaded container car shipments — the first of which is scheduled to arrive at the BSIT in
late 2019/early 2020.

Finally, the Kesselring Site refueling overhaul is on a tight schedule. Any
delays caused by the Government’s failure to receive loaded container cars on schedule
can cost the Government up to $800,000 per day and undermine national security
interests because “[f]or every week or partial week of delays [the Government] incurs in
returning the prototype to student training, the Navy fleet suffers a loss of approximately
20 nuclear-trained sailors.” Trautman VS at 9§ 21. Loss of nuclear-trained sailors
compounds quickly and creates fleet manning and readiness concerns. /d. The

Government cannot absorb open-ended delays in the prototype-refueling schedule.
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CONCLUSION

The Government respectfully requests that the Board grant this Joint

Petition on an expedited basis and issue a Declaratory Order responding to the questions

presented in the manner set forth above.
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VERIFIED STATEMENT OF STEPHEN J. TRAUTMAN

1. My name is Stephen J. Trautman. I am the Deputy Director of the Naval
Nuclear Propulsion Program (“NNPP” or “Program”).

2. The NNPP is a joint activity of the U.S. Department of the Navy (“Navy”)
and Department of Energy (“DOE”). The Program has beginning-of-development to
end-of-service responsibility for all naval nuclear propulsion matters. Its responsibilities
and authorities are set by federal statute, 50 U.S.C. §§ 2406, 2511 (codifying the Naval
Nuclear Propulsion Executive Order No. 12344, dated Feb. 1, 1982). Under these
statutes, the Secretary of the Navy and Secretary of Energy have assigned the Director,
NNPP, responsibility to supervise all aspects of naval nuclear propulsion work, including
“maintenance” and “refueling” of these plants, as well as training programs, including
Nuclear Power Schools of the Navy, and assistance and concurrence in the selection,

training, qualification, and assignment of personnel reporting to the director and of



Government personnel who supervise, operate, or maintain naval nuclear propulsion
plants. See Exec. Order No. 12344, § 7.

3. I received a Bachelor of Science in nuclear engineering from the
Pennsylvania State University in 1986. I am also a graduate of the Bettis Reactor
Engineering School in Pittsburgh, Pennsylvania.

4. Since 1987, I have worked for the NNPP, first as an Ensign in the Navy,
and subsequently transitioning to a federal civilian from the rank of Lieutenant after my
Navy service obligation expired. In January 2001, I was appointed to the Senior
Executive Service as Director, External Affairs, of the NNPP. In that position, I was
responsible for the NNPP’s public and foreign affairs and its physical, information, and
personnel security efforts.

5. In my current position as Deputy Director, I am the senior civilian in an
organization of more than 40,000 personnel, acting for the Director in his absence and
responsible for the administration of the NNPP enterprise. This enterprise encompasses
NNPP Headquarters, 17 field offices, Navy support and training facilities, four training
reactors, laboratories, shipyards, and nuclear-powered warships representing more than
40% of the Navy’s major combatants. [ have held this position since January 2006.

6. Two of the NNPP’s four current training reactors are located at its
Kesselring Site in West Milton, New York. Since 1955, the primary mission of the
Kesselring Site has been two-fold: first, to train nuclear officers and enlisted personnel to

operate the Navy’s nuclear-powered aircraft carriers and submarines; and, second, to test



new technology, such as new core and power plant concepts, before they are deployed to
the Fleet.

7. The first power plant at the Kesselring Site went into operation in 1955.
This and three subsequent power plant prototypes were later decommissioned because
more modern platforms were developed. Two nuclear powered prototypes remain in
service at the Kesselring Site: the MARF prototype, which went into service in 1976;
and the S8G prototype for the USS OHIO, which became operational in 1979.

8. The Federal Government’s ongoing S8G prototype refueling effort is,
approximately, a $1.5 billion project that is vital to the mission of the Kesselring Site and
the Navy.

9. The technology developed at the Kesselring Site, and the training provided
there, is a critically important element of the Nation’s defense. This technology and
training supports the extraordinary capabilities of the U.S. nuclear-powered submarines
and aircrafts that comprise approximately 45% of the Navy’s major combat fleet,
including 10 aircraft carriers, 14 ballistic missile submarines, 55 attack submarines, and 4
guided missile submarines.

10.  The important achievements at the Kesselring Site include testing several
subsequent generations of nuclear propulsion plants and, since 1955, training over 52,000
nuclear plant operators for the U.S. Navy. The training of Navy nuclear operators
continues to be one of the Kesselring Site’s most significant contributions to National

defense.



11.  The prototype reactors used at the Kesselring Site have been refueled and
overhauled from time to time. The need for refueling and overhauling will exist for the
foreseeable future. For example, at the present time, the S8G prototype reactor at the
Kesselring Site is being refueled and overhauled in order to extend its useful life.

12.  The Director of the NNPP has a statutory responsibility to supervise the
maintenance and refueling of the naval reactor prototype reactors, including the
prototypes at the Kesselring Site. See Exec. Order 12344, § 7. It is critically important to
the Nation’s defense that these maintenance and refueling operations take place in a
timely manner. Refueling is a complex process involving sequential steps that must
adhere to a strict timetable. Any disruption in the timetable ripples through the entire
process and delays the eventual restart of the reactor and its Navy training mission.

13.  Rail transportation has played, and will continue to play, an irreplaceable
role in the refueling of the nuclear reactor prototypes at the Kesselring Site. The current
refueling of the S8G prototype provides a representative example. This refueling
involves the rail transport of very heavy, oversized loaded and empty containers to and
from Ballston Spa, NY. Because of their size and weight, the only practical way to ship
these containers long distance is by rail. However, since the Kesselring Site is not
directly served by a rail line, short, heavy haul truck service is required to finish inbound
shipments and to originate outbound shipments.

14.  The only currently viable location option for the Program to transfer a
container from rail to heavy haul vehicle (“transload”), or vice versa, for Kesselring Site

shipments is Canadian Pacific’s (“CP”) Ballston Spa Industrial Track (“BSIT”) — track
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that is located approximately 8 miles from the Kesselring Site. The BSIT is an
approximately 0.55-mile, east-west running, common carrier rail line located in Ballston
Spa, NY. The BSIT originates at a switch on a CP main north-south line through Upstate
NY and ends in a heavy hauler loading/unloading area.

15.  Historically, the NNPP has used the BSIT to transload containers used in
previous refueling of the Kesselring Site prototype reactors. The NNPP is currently using
the BSIT to transload empty containers as part of the S8G prototype refueling and will,
following the loading of these containers, use the BSIT to transload loaded container
shipments.

16.  On inbound shipments, the containers and rail car body are removed from
the rail car trucks at the BSIT loading/unloading area by a contractor, mounted on heavy
haul vehicles, and transported by the heavy hauler to the Kesselring Site. On outbound
shipments, the heavy hauler transports the container and rail car body from the Kesselring
Site to the BSIT loading/unloading area where the rail car trucks are re-installed onto the
rail car for placement in CP trains.

17.  The BSIT plays a vital link in the refueling operations at the Kesselring
Site. As discussed in more detail by Mr. Bernhard E. Gundermann, the NNPP must
continue to obtain rail service over the BSIT as it has no other viable transportation
options for the last rail leg of the empty, and first rail leg of the loaded, container rail
moves.

18.  As discussed in more detail by Mr. David P. Dorfman, the BSIT is

designated as a connector line to the Strategic Rail Corridor Network. This is an
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appropriate and necessary designation because of the important role the Kesselring Site
plays in National defense and the critical role that the BSIT plays in this process.

19.  The NNPP is very concerned about CP’s refusal to acknowledge that the
entirety of the BSIT is a common carrier line subject to the common carrier obligation,
with that obligation enforced by the Surface Transportation Board (“STB”’). The NNPP
must continue to obtain common carrier service over the BSIT to carry out its mission at
the Kesselring Site. Any refueling shipment delays attributable to CP’s current efforts to
declare a portion of the BSIT is not subject to STB regulation will be to the substantial
detriment of National security interests. Continued regulation by the STB serves as a
vital regulatory backstop should CP threaten to stop service or deny the NNPP reasonable
access to the BSIT to transload its container shipments.

20. The current refueling of the S8G prototype involves a total of 12 shipments
— six inbound and six outbound — over the next two years (the first four inbound
shipments have already been completed). Timely rail transportation of these shipments is
inextricably linked to the overall refueling critical path schedule. The selected dates for
the rail shipments carefully balance scheduling needs with available resources at the
Kesselring Site, including cranes, laydown space, and personnel. Delays to rail
shipments may cause day-for-day delays to the accomplishment of critical path overhaul
operations at the Kesselring Site, which result in direct delays returning the S8G
prototype to Navy nuclear training.

21.  For every week or partial week of delays the NNPP incurs in returning the

prototype to student training, the Navy fleet suffers a loss of approximately 20 nuclear-
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trained sailors. A two-month delay is roughly equivalent to a loss of roughly three
VIRGINIA Class submarine nuclear propulsion plant crew complements. Lost training
capacity for nuclear-trained sailors compounds quickly, leading to fleet manning and
readiness concerns, driving National security implications.

22.  Additionally, the potential critical path schedule delays associated with
delayed shipments and work offsets can result in a cost increase of up to $800,000 per
day. Any increase to the approved budget for the S8G prototype refueling is dependent
on Congressional approval, which is not guaranteed and could further jeopardize the rate
that nuclear-trained sailors are generated for the fleet. For these reasons, the NNPP asks

that the STB decide our Declaratory Order Petition on an expedited basis.



VERIFICATION

I, Stephen J. Trautman, verify under penalty of perjury that I have read the
foregoing Verified Statement, know the contents thereof, and that the same are true and
correct. Further, I certify that I am qualified and authorized to file this Verified

Statement,
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Stephel‘f J. T7(tman
Executed on _R9 AP 2019
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VERIFIED STATEMENT OF DAVID P. DORFMAN

1. My name is David P. Dorfman. | am a professional engineer and
serve as Senior Civil Engineer for the Railroads for National Defense Program in the
Army's Military Surface Deployment and Distribution Command Transportation
Engineering Agency (“SDDCTEA”).

2. | received my BS, Civil Engineering from Rensselaer Polytechnic
Institute. In 1981, | joined the Transportation Engineering Agency and since that time |
have held various positions and in 2008 assumed my current position in the Railroads for
National Defense Program.

3. The SDDCTEA, through the Railroads for National Defense
Program, works with the military Services and defense agencies to identify their

requirements for civil sector rail service. The Railroads for National Defense Program



integrates defense rail needs into civil sector planning affecting the Nation’s railroad
system and strives to ensure America’s rail network meets military needs.

4. The SDDCTEA, in conjunction with Federal Railroad
Administration (“FRA?”), has established the Strategic Rail Corridor Network
(“STRACNET?”), to ensure the Department of Defense’s minimum rail needs are
identified and coordinated with appropriate transportation authorities, including the
Surface Transportation Board.

5. In October 2018, SDDCTEA and FRA issued their joint report
entitled “Strategic Rail Corridor Network (STRACNET) and Defense Contractor Lines”
(*2018 STRACNET Report” or “Report™)). The 2018 STRACNET Report identified 126
military installations and other locations as requiring rail service to accomplish their
missions and designated a minimal STRACNET consisting of 33,000 high-density rail
lines, supplemented by 4,700 miles of defense connector lines. The defense connector
lines serve facilities that need rail service but are not on STRACNET lines. | append
pertinent excerpts from that Report in my Exhibit No. 1 (DPD-1).

6. As particularly pertinent in this proceeding, the 2018 STRACNET
Report identifies the Naval Nuclear Propulsion Program’s (“NNPP”) Kenneth A.
Kesselring Site (“Kesselring Site”) as requiring offpost rail service. Rather than being
served by onpost tracks within the Kesselring Site, it is served by the offpost Delaware &
Hudson Railway Co. (“D&H”) d/b/a/ Canadian Pacific (“CP”) track in Ballston Spa, NY,

called the Ballston Spa Industrial Track.



7. The entire Ballston Spa Industrial Track is a critically important
part of the offpost STRACNET connector line network serving the Kesselring Site
because it is the only suitable location for rail/heavy hauler transloading of shipments to
and from the Kesselring Site. While STRACNET maps depict an entire state and do not
show all specific local connector line track configurations, the offpost track must go to
the location where cargo can be loaded, unloaded, or transloaded.

8. SDDCTEA is very concerned that if any portion of BSIT falls
outside of STB oversight, CP may attempt to stop service. The BSIT line must remain in
common carrier service, subject to STB oversight, in order to ensure the Kesselring Site
obtains rail shipments that are vital to its mission, including rail shipments of very heavy,
oversized container cars the NNPP needs to refuel the prototype nuclear reactors located
at the Kesselring Site.

9. | have reviewed pertinent portions of the ICC record in AB 156 Sub
No. 9F and Mr. Gundermann’s Verified Statement addressing this record. | agree with
Mr. Gundermann that the location of D&H/BSIT main line switch in 1980 was at
valuation station 1626+83, not at some point south of this location, as | understand CP
now contends; that the 0.56 miles of track D&H agreed not to abandon in 1980
encompasses the current 0.55 mile length of the BSIT from the CP main line switch (at
valuation station 1626+83) to the end of the track; and that, in its 1980 ICC filings, D&H

may have mistakenly paired milepost A. 30.76 with Val Station 1626+83.



VERIFICATION

I, David P. Dorfman, verify under penalty of perjury that I have read the
foregoing Verified Statement, know the contents thereof, and that the same are true and
correct. Further, I certify that I am qualified and authorized to file this Verified

Statement.
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DORFMAN
EXHIBIT NO. 1

(DPD-1)



DPD-1
1 of 30

October 2018

STRATEGIC RAIL CORRIDOR
NETWORK (STRACNET)

and
DEFENSE CONNECTOR LINES

Military Surface Deployment and Distribution Command
Transportation Engineering Agency
1 Soldier Way
Scott AFB, IL 62225-5006



DPD-1
2 of 30

STRATEGIC RAIL CORRIDOR NETWORK (STRACNET)
and DEFENSE CONNECTOR LINES

I. EXECUTIVE SUMMARY
SCOPE

This study was undertaken to update the 2013 designation of the Strategic Rail Corridor Network
(STRACNET) and its associated connector lines. The STRACNET has been updated on a 5-year
basis since 1993, which has been sufficient to keep pace with rail network changes since that time.
Together, STRACNET and the connectors are the civil rail lines most important to national
defense. The study also verifies their defense readiness condition, and documents defense rail line
requirements. The STRACNET has been relatively stable since 2013. The most significant
changes to the STRACNET since 2013 have been removal of the STRACNET designation of the
rail lines leading to downtown Boston and San Francisco. In both cases, portions of these former
STRACNET lines are now designated as defense connector lines because these portions form part
of the route to specific military installations.

CONCLUSIONS

The Military Surface Deployment and Distribution Command! Transportation Engineering
Agency and the Federal Railroad Administration (FRA) reviewed and updated the designation of
civil rail lines important to national defense. Virtually all lines designated for STRACNET and
connectors to military installations and activities (such as strategic seaports) requiring rail service
meet defense readiness requirements for maintenance condition, clearance, and gross weight
capability. State maps in Appendix A show these lines. Department of Defense (DoD) installations
and activities requiring rail service to accomplish their assigned mission are listed in Appendix B.

! The Military Surface Deployment and Distribution Command (SDDC) was named the Military Traffic
Management Command (MTMC) before January 1, 2004.
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Inquiries about installations, requirements, and designations should be addressed to:

Headquarters

Mail Address Military Surface Deployment and Distribution Command
ATTN: Transportation Engineering Agency (SDTE-SA)
1 Soldier Way

Scott AFB, IL 62225-5006

Telephone DSN - 770-5741 or 770-5247

Commercial - (618) 220-5741 or (618) 220-5247

FAX DSN - 770-5551
Commercial - (618) 220-5551

Inquiries about State rail maps or the rail database should be addressed to:

Federal Railroad Administration
Mail Address ATTN: RPD-20

1200 New Jersey Ave. SE Stop 15
Washington, DC 20590

Telephone Commercial: (202) 493-6415
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Il. PURPOSE AND METHODOLOGY
PURPOSE

This publication designates civil rail lines that form the Strategic Rail Corridor Network
(STRACNET) and connector lines between STRACNET and installations and activities requiring
rail service?. It updates the civil rail lines designated to satisfy defense requirements and confirms
that these lines meet minimum defense readiness conditions. STRACNET and connector lines are
the civil railroad lines most important to national defense. However, STRACNET is not a routing
guide, and actual shipments may not necessarily travel over STRACNET lines. Rail lines that are
not designated as STRACNET or connector lines are also beneficial to national defense if they
have adequate clearance and could be used as a detour route if a service interruption occurred on
STRACNET. This publication also presents the current list of DoD installations and activities
requiring rail service to accomplish their assigned mission. This list forms the foundation for the
update of civil rail lines important to national defense.

METHODOLOGY

The Military Surface Deployment and Distribution Command Transportation Engineering Agency
(SDDCTEA) and the Federal Railroad Administration (FRA) jointly reviewed the lines for the
STRACNET and connectors between STRACNET and defense installations and activities
requiring rail service. Based on SDDCTEA’s request, the Department of Defense (DoD)
Components (Army, Navy, Air Force, Marine Corps, Defense Contract Management Agency and
Defense Logistics Agency) updated the list of military installations and activities requiring rail
service. SDDCTEA screened the final list for DoD.

Traffic density is a good indicator of rail line viability. The rail lines® designated as STRACNET
have moderate to high traffic density, and no fluctuation in traffic density since 2013 was so
significant that it suggested a change in STRACNET line designation.

The analysis also included a review to ensure that the designated lines meet defense readiness
requirements for maintenance condition, clearance for oversize shipments, and weight-bearing
capacity. The FRA continuously monitors carrier's safety maintenance inspection compliance so
as to generally achieve coverage of most of STRACNET and defense connector lines every 3 years
as part of its overall inspection program.

2 STRACNET Condition Report, A Study of Rail Lines Important to National Defense for the Armed Services Committees of Congress, MTMC,

June 1981.

8 Designated defense lines were also identified in MTMC reports Rail Lines Important to National Defense, MTMC, July 1983, Civil Rail Lines
Important to National Defense, MTMC, July 1986, October 1990, and December 1993, and Strategic Rail Corridor Network (STRACNET) and

Defense Connector Lines, SDDCTEA, December 1998, September 2003, March 2008, and October 2013.
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The DoD clearance profile used to analyze rail line clearances was developed and presented in the
MTMC "STRACNET Condition Report," dated June 1981. In successive updates, SDDCTEA
has verified that the DoD clearance profile continues to accommodate the vast majority of military
equipment.

Finally, the analysis evaluated the weight-bearing capacity of defense lines to support military
traffic. The heaviest common military railcar-loading configuration creates a lower axle load than
what is required by industry standards for railroad track in North America. Therefore all
designated defense lines in the United States meet military needs for moving heavy military cargo.
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1. INTRODUCTION AND BACKGROUND

During the 1970s, the railroads experienced a period of economic instability. Ten railroads
declared bankruptcy and deferred maintenance was commonplace. The DoD experienced
excessive shipping times, and concern increased over the civil railroad industry's capability to
support a defense emergency. Therefore, in June 1975, the Deputy Secretary of Defense directed
the Commander, MTMC to establish and develop the Railroads for National Defense (RND)
Program in coordination with the Department of Transportation's (DOT) FRA.*

The purpose of the RND Program is to identify defense rail requirements; assure consideration for
national defense in civil railroad policy, plans, standards, and programs; and gain support and
responsiveness for defense rail line requirements.

MTMC initiated the RND Program with the development of STRACNET in 1976.° STRACNET
is a 33,000-mile interconnected network of rail corridors (not actual rail lines) important to national
defense (Figure 1). It was developed from analyses of mobilization/deployment needs, peacetime
traffic, and combat tank shipments as an indicator of oversize/overweight movements. FRA
designated a main line to satisfy each STRACNET corridor.®

In 1977, a list of DoD installations and activities requiring rail service was published’. The list
has been updated in the STRACNET reports since then. Overall, fewer installations require rail
service today than in 1977. In some instances STRACNET corridors are no longer required. For
example, the rail corridor to downtown Boston was originally part of STRACNET; it was removed
from STRACNET in this update because military shipments to northern New England usually
follow the circumferential rail route around Boston. The STRACNET designation was also
removed from the rail corridor to downtown San Francisco. Portions of both these corridors
provide access to specific military installations, and those portions are now designated as defense
connector lines. Overall, changes to the original STRACNET have been minimal. It continues to
be important to ensure that the rail network infrastructure is robust and capable of moving a large
force in a rapid fashion for contingency deployments.

4 Letter, Deputy Secretary of Defense to the Secretary of Transportation, 25 June 1975.

5 Report, RND 76- 1, An Analysis of a Strategic Rail Corridor Network (STRACNET) for National Defense, MTMC, November 1976.

8 Final Standards, Classification, and Designation of lines of Class | Railroads in the United States, Secretary of Transportation's report to
Congress, dated 30 June 1977, submitted in accordance with Section 503(e) of the "Railroad Revitalization and Regulatory Reform Act of 1976"
(Public Law 94-210).

7 List of Department of Defense Installations and Activities Requiring Rail Service, MTMC, 1977.

Designated defense lines were also identified in MTMC reports Rail Lines Important to National Defense, MTMC, July 1983, Civil Rail Lines
Important to National Defense, MTMC, July 1986, October 1990, and December 1993, and Strategic Rail Corridor Network (STRACNET) and
Defense Connector Lines, SDDCTEA, December 1998, September 2003, March 2008, and October 2013.
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Figure 1. Strategic Rail Corridor Network (STRACNET)
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SDDC developed a DoD clearance profile to reflect rail line clearance needs for oversized
equipment. The DoD profile has been used by SDDC to analyze rail line clearances and validate
the clearance of lines designated for national defense.

By congressional mandate, the condition of defense lines was reported in the STRACNET
Condition Report (1981). Connector lines from STRACNET to defense installations and activities
requiring rail service were identified. The maintenance condition of defense lines was found to be
satisfactory. The report also found that defense shipments are not restricted to designated lines,
because of clearance requirements, and in most cases can move by alternate routes. Thus rail lines
in addition to STRACNET and the connector lines are beneficial to national defense.

In 1982, the DOT’s FRA and MTMC agreed to perform periodic reviews of rail lines important to
national defense.® Such reviews resulted in the publications: Rail Lines Important to National
Defense, 1983, Civil Rail Lines Important to National Defense, 1986, 1990, and 1993 and Strategic
Rail Corridor Network (STRACNET) and Defense Connector Lines, 1998, 2003, 2008, and 2013.
Since 1993 the STRACNET has been updated on a 5-year cycle.

This 2018 report updates the designation of STRACNET and connector lines which are the railroad
lines most important to national defense. STRACNET allows defense and civil rail planning to be
more easily coordinated. STRACNET also allows for prioritization of restoration of rail service
in the event of any emergency that causes large-scale loss of rail lines. By using high-density lines
to satisfy most of STRACNET, the risk of a civil rail line abandonment affecting national defense
is minimized. The RND Program focuses most of its efforts on protecting STRACNET and
connector lines from being abandoned, downgraded, or having their ability to handle oversize
loads impeded.

This report is not intended to be a routing guide for traffic managers. Rail carriers will route traffic
using many different parameters relative to profit, distance, clearance, and time. In many instances
defense rail shipments will move on other rail lines not designated as part of STRACNET.

The capability of rail carriers to perform this type of routing is enabled by the built-in redundancy
of rail lines which form a very robust network. During times of floods, hurricanes, attacks, or
earthquakes redundant capability is very useful, but over time it can be very expensive.

The railroad industry must operate enough track to move traffic efficiently but not so much that
the revenue generated is inadequate to support good maintenance. In the past, too many miles of
track were being maintained with too few revenue dollars. This situation resulted in several
railroad bankruptcies and many miles of deteriorated railroad track. Deregulation of the railroad
industry in 1980 enabled the railroads to more easily abandon unprofitable lines. Railroad mergers

8 Letters, Cdr, MTMC, to Federal Railroad Administrator, 2 April 1982, and Mr. James C. Rooney, Associate Administrator for Policy to the
Special Assistant for Transportation Engineering, MTMC, 5 October 1982.
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sometimes resulted in most traffic on a corridor being concentrated on a single line, with parallel
lines either being abandoned or downgraded to serve only local traffic. These reductions in
trackage permitted the railroads to focus their maintenance dollars where they were needed most,
with the result that most track is now well-maintained.

With improved efficiencies from mergers and a greater demand for intermodal service, carriers
have now seen a dramatic increase in traffic levels. In some instances carriers have placed
abandoned lines back into service or upgraded previously downgraded routes to respond to these
increases in traffic. Today, the trend is toward increasing capacity on principal rail lines; however,
in some cases traffic has increased more than capacity resulting in rail congestion. The rail
industry understands if network improvements will help transport more cargo, line upgrades may
be a worthwhile investment. Civil-sector (commercial and non-defense governmental) public-
private partnerships and favorable tax consideration and/or grants for railroad infrastructure
investments may help to further improve railroad infrastructure and capacity.

The RND Program monitors the rail network for abandonments affecting STRACNET or
connectors and track improvements to downgraded or abandoned lines. These improvements
provide for a robust rail network that earns the capital required to provide good maintenance and
support to national defense.
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IV. ANALYSIS

1. DESIGNATION OF DEFENSE RAIL LINES

Traffic volume is a good indicator of rail line viability. Higher traffic densities also correlate well
with good maintenance conditions. If traffic volumes have changed within defense rail corridors,
civil rail lines with higher densities may exist that could replace lines previously designated for
those corridors. Therefore, SDDCTEA and the FRA conducted a review and analysis of defense
rail corridors based on updated traffic densities.

The FRA obtained the latest available (2016) traffic densities from Class 1 rail carriers. Those
lines that had a significant decrease in traffic density, particularly those which, on an annual basis,
had dropped below 10 million gross tons (MGT) since the last DoD-FRA analysis (2013), were
reviewed by FRA to determine if there were more desirable routes available with higher traffic
density. In this update, no STRACNET line had experienced a significant enough traffic decline
to warrant substitution by a different route. SDDCTEA and FRA agreed upon the final designation
of STRACNET lines (33,000 miles) and connector lines (4,700 miles), which are shown in Figure 2
and identified in detail on the State maps in Appendix A. Military installations and activities
requiring rail service are listed in Appendix B. FRA continuously updates the North American
Rail Network (NARN) database with rail line abandonments, carrier changes, and other data.
SDDCTEA used the FRA NARN database to produce a map of each State.®

SR s ool A N R
. o ¥ & 2

% No map is included for Hawaii since it has no freight railroads.
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Figure 2. Civil Rail Lines Most Important to National Defense
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2. MAINTENANCE CONDITION AND OPERATING SPEED

Maintenance condition of STRACNET is very important to national defense. The allowable
operating speed limit over a rail line is directly related to the maintenance condition of the line;
that is, the higher the FRA track safety-maintenance classification then the higher the allowable
operating speed.® Defense planners use an average speed of 22 miles per hour!! to calculate
travel times for military equipment transported by unit trains. Allowing for expected delays,
speeds of 40 miles per hour for most of the journey are desirable to assure an average speed of at
least 22 miles per hour.

Table 1 shows measures of civil rail line defense readiness condition. Lower speeds are more
acceptable on connector lines than on STRACNET lines because the former lines are usually used
for only a small portion of the total trip length. Also, many railroads maintain their main lines and
operate their trains at higher standards and speeds than shown in Table 1. High maintenance
standards result in increased reliability and safety.

The FRA monitors carrier's inspection compliance so as to achieve periodic coverage of all
STRACNET and connector rail lines. SDDCTEA's review of the FRA track inspection results
indicates broad compliance with the measures of acceptable defense readiness conditions.

The railroads have significantly increased capital expenditures on the Nation's railroad track and
structures since the mid-1970s. These expenditures, combined with the 1980 passage of the
Stagger's Act, which partially deregulated the railroad industry, resulted in track conditions
improving significantly. The decrease in track-related accidents is impressive. FRA data show that
there were over 4,000 accidents attributable to track defects each year in 1977, 1978, and 1979.
This has declined to less than 1,000 accidents attributable to track defects per year since 2008. The
decline in track-related accidents is another indicator confirming defense readiness conditions.

The FRA inspection of designated defense rail lines reveals that, at the time of FRA's inspection,
overall the carriers maintained their lines in defense readiness condition.

TABLE 1
MEASURES OF CIVIL RAIL LINE DEFENSE READINESS CONDITION
Acceptable Desirable
STRACNET
FRA Track Class 2 >3
Freight Train Speed (Maximum) 25 mph > 40 mph
CONNECTORS
FRA Track Class 1 > 2
Freight Train Speed (Maximum) 10 mph > 25 mph

10 Federal Railroad Administration Track Safely Standards, 49 CFR 213.9, Class of Track: Operating speed limits.
11 SpDDCTEA Pamphlet 700-2, Logistics Handbook for Strategic Mobility Planning, October 2011, page 33.
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3. LOW TRAFFIC DENSITY CONNECTOR LINES

Low traffic density branchline connectors are those where the total civil and defense rail traffic is
less than 3 MGT per year. Low-density lines are likely to have lower speed limits and maintenance
levels than high-density lines, as well as being at a greater potential risk of abandonment. The
Services, the Defense Contract Management Agency (DCMA), and the Defense Logistics Agency
(DLA) have identified 126 installations and activities that require rail service to complete their
assigned mission (Appendix B). Of the 126 installations and activities requiring rail service, 40
are on STRACNET main lines, 39 are on connectors with traffic densities greater than or equal to
3 MGT per year, and 47 are on low traffic density branch lines (Table 2). The 47 installations and
activities served by these low traffic density branch lines are identified by Service in Appendix C.

In a few cases a low-density line has little risk of abandonment because it sees passenger trains as
well as freight trains. For example, passenger trains between Chicago and Los Angeles operate
via the Army’s Pifion Canyon Maneuver Site (PCMS) over a STRACNET connector line that sees
very little freight traffic. As long as these passenger trains operate on their current route, the rail
route to PCMS will be very well-maintained and not likely at risk of abandonment.

TABLE 2

DOD INSTALLATIONS AND ACTIVITIES REQUIRING RAIL SERVICE
Served by: Army | Navy | Marines | Air Force | DCMA | DLA | Total
STRACNET 30 1 4 3 0 2 40
CONNECTORS
Traffic Volumes 31 4 0 2 1 1 39
Greater than or Equal
to 3 MGT/YR*
Less than 3 MGT/YR 23 14 4 5 1 0 47
TOTAL 84 19 8 10 2 3 126
*MGT/YR - Million gross tons per year

12
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4. CLEARANCES

Rail line clearances can be critical for transporting military cargo; military equipment can
overhang railcars and extend past the standard width of 10 feet 8 inches set by the Association of
American Railroads (AAR) Plate C. Trackside obstructions and structural limitations (for
example, bridges (Figure 3), tunnels, high-level station platforms) determine the size of shipments
that can be moved. The STRACNET Condition Report, June 1981, explained how MTMC
developed the DoD clearance profile (Figure 4) to analyze rail line clearances and determined that
almost all STRACNET lines passed the profile.

In some cases, published clearance information * indicates that a STRACNET line meets the DoD
profile requirements. In other cases, the commercial railroads indicated that the DoD profile would
clear a line, subject to special handling, even though the DoD profile exceeded the published
clearances for the route. In addition, several commercial railroads have expanded clearances on
their routes since 1981.

Flgure 3. Plate Glrder Brldge

12 Rai Iway Line Clearances, Volume 202, 1992/93 Annual Issue, K-I1l Information Company, New York, NY; and The Official Railway Guide -
Fourth Quarter 2017, JOC Group Inc., New York, NY
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Figure 4. Clearance Profile — Department of Defense
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SDDCTEA reviews rail clearances for STRACNET defense lines because clearance dimensions
can change. The primary points of contact regarding rail line clearances are railroad clearance
engineers and the American Railway Engineering and Maintenance-of-Way Association
(AREMA). SDDCTEA works closely with them to ensure that defense lines can accommodate
the DoD profile. In general, railroad construction projects will result in improved clearances. If a
railroad rebuilds a bridge or tunnel or other substantial structure, it will almost always rebuild it in
away that enhances clearances. The AREMA standards for most new structures require clearances
that are substantially more generous than those required by the DoD clearance profile.

High-level platforms in passenger stations are the only type of new construction that is likely to
interfere with the DoD profile. High-level platforms can prevent a rail line from being used to
deploy M-1 tanks and other key military items as well as various oversize civilian freight
shipments. If high-level platforms are installed on STRACNET lines, it is important that they be
constructed in such a way that they do not interfere with rapid deployment of military equipment.
A well-designed station can have high-level platforms and be compatible with wide military loads.
On a multiple-track line, only certain tracks may need to be adjacent to high-level platforms.
Freight trains with wide loads can usually pass through these stations on tracks that are not next to
the high-level platforms as shown in Figure 5. Another possibility is the construction of gauntlet
tracks 12 by the high level platforms as shown in Figure 6. The rails nearer the platform are used
by passenger trains; the farther pair of rails is for freight trains with overwidth loads. Wheelchair lifts
(Figure 7) or offset mini high platforms (Figure 8) with bridge plates are options for wheelchair
access at stations where construction of high-level platforms is not feasible.

A few stations have had high-level platforms for many years. For instance, some Boston-area
suburban station platforms impede overwidth equipment shipment to and from Camp Edwards.
To solve this problem, when an occasional oversize shipment is made, the military vehicle is
blocked and braced and raised above the railcar deck. This is a labor-intensive and time-
consuming process, which works only for occasional shipments. Camp Edwards does not have
M-1 tanks and has only a handful of M-88 tank retrievers which are almost as large. Camp
Edwards can tolerate difficult tiedown procedures for its very low inventory of oversize
equipment, but this procedure would cause difficulties for a lot of shipments at one time. No new
facilities should be constructed which would prevent or impede military use of STRACNET or
defense connector lines.

13 Gauntlet tracks consist of two pairs of running rails that overlap.
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Figure 5. Multiple tracks by a passenger station platform.

Freight rails

Flgure 6. Gauntlet tracks by a high-level platform
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Figure 7. Wheelchair lift.

Figure 8. Offset mini high platform.
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5. WEIGHT CAPABILITIES

The STRACNET has the weight bearing capability to transport common military loads in their
normal transport configurations. The gross weight limitations of the railroad track and structures
are high relative to highways. Individual locomotives can weigh in excess of 400,000 pounds.
SDDCTEA analyzed the weight capabilities of defense rail lines and found no deficiencies.

When STRACNET was first developed, the industry standard for gross weight was 263,000
pounds for 4-axle cars or an individual axle load of 65,750 pounds. Theoretically this would allow
a freight car with six axles to have a gross weight on rail of 394,500 pounds. The military
commonly ships two 70-ton tanks on 6-axle heavy-duty flatcars, which results in a gross weight
on rail of less than 375,000 pounds, well within the limits of 263K lines. All STRACNET and
connector lines have a capacity of at least 263,000 pounds, and tanks have successfully been
moved by rail in America for many years. Transporting two tanks on one heavy-duty flatcar is the
greatest weight challenge the military commonly gives to the American rail carriers. Furthermore,
today the rail industry standard is that rail lines should be able to support freight cars with a gross
weight of up to 286,000 pounds riding on four axles, or an individual axle load of up to 71,500
pounds. While not all rail lines meet this 286K standard, most do and more lines will be upgraded
to the 286K standard in the future. This standard provides a substantial cushion above the weights
required to transport military items.

All STRACNET and connector lines meet at least the old 263,000 pound standard, and many of
them meet the newer 286,000 pound standard. Therefore, the weight limits of America’s rail
network do not constrain the ability to move heavy pieces of military equipment by rail. As is the
case with oversize loads, overweight loads can often be routed on non-STRACNET lines, since
virtually no railroad main lines fail to meet at least the 263K weight standard.

The designation of a line as STRACNET is useful for planning but provides no movement
authority for a shipment that is oversize and/or overweight. All oversize/overweight shipments
must be approved by the clearance departments of all the rail carriers involved in their route prior
to movement.

18
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V. CONCLUSIONS

SDDCTEA and FRA reviewed civil rail lines important to national defense. The State maps in
Appendix A identify STRACNET and connector lines. The maps are supplemented by a list of
DoD installations and activities requiring rail service in Appendix B.

Almost all designated lines meet defense readiness requirements for maintenance condition,
clearance, and gross weight capabilities.

Defense rail lines designated in Appendix A and the installations and activities identified as
requiring rail service in Appendix B document defense rail requirements and supersede previous
reports.

SDDCTEA will periodically review track inspection data provided by the FRA for defense lines.
It is anticipated that future detailed reviews of defense rail requirements will be periodically
conducted by SDDCTEA and FRA.
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APPENDIX A

State Maps
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APPENDIX B

DEPARTMENT OF DEFENSE
INSTALLATIONS AND ACTIVITIES
REQUIRING RAIL SERVICE

Appendix B supports Appendix A by providing a tabular list of installations and other locations
requiring rail service and identifying the nearby railheads or cities. Each of the four Services, as
well as the DLA and the DCMA, operate installations and activities where rail service is important
to mission accomplishment either in peacetime or mobilization, or both. The Services, DCMA,
and DLA have identified 126 installations and activities where rail service is important. These
installations and activities are listed in the following table, by State. A key to the installation
abbreviations is shown at the end of this appendix.

Some installations, where rail service is required, are actually served by offpost railheads rather
than tracks on the installations themselves. These installations are identified by the symbol “OP”
for offpost railhead. However, most installations where rail service is important are served by
tracks on the installation proper.
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ACTIVITY RAILHEAD
NEW YORK
Fort Drum Calcium
NNPP Kesselring Site (OP) Ballston Spa
NORTH CAROLINA

DESC, Millers Siding (Seymour-Johnson AFB) Goldsboro
Defense Fuel Supply Point (DFSP) Selma Selma

Fort Bragg Fort Junction
Marine Corps Air Station (MCAS), Cherry Point Havelock
MCB Camp Lejeune Havelock
Military Ocean Terminal Sunny Point (MOTSU) Leland

Port of Morehead City

Morehead City

Port of Wilmington Wilmington
NORTH DAKOTA
None
OHIO
Camp Perry Joint Training Center Port Clinton
Camp Ravenna Joint Military Training Center Atlas
Joint Systems Manufacturing Center Lima
NNPP Barberton Barberton
OKLAHOMA
Fort Sill Fort Sill
McAlester AAP Savanna
OREGON

None
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Abbreviation Key

AAA Army Ammunition Activity
AAF Army Airfield
AAP Army Ammunition Plant
AD Army Depot
AFB Air Force Base
DFSP Defense Fuel Supply Point
MCAGCC Marine Corp Air Ground Combat Center
MCAS Marine Corps Air Station
MCB Marine Corps Base
MCLB Marine Corps Logistics Base
MOTCO Military Ocean Terminal Concord
MOTSU Military Ocean Terminal Sunny Point
NAVSUP Naval Supply Systems Command
NAWCWD Naval Air Warfare Center Weapons Division
NSB Naval Submarine Base
NSA Naval Support Activity
NNPP Naval Nuclear Propulsion Program
NWS Naval Weapons Station
OP Offpost Railhead
SUPSHIP Supervisor of Shipbuilding, Conversion and Repair
USPFO United States Property and Fiscal Office
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APPENDIX C

DEPARTMENT OF DEFENSE
INSTALLATIONS AND ACTIVITIES
REQUIRING RAIL SERVICE AND
SERVED BY LOW DENSITY BRANCH LINES

UNITED STATES ARMY
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ARMY STATE

Fort Wainwright AK
Fort Chaffee AR
Camp Roberts CA
Pifion Canyon Maneuver Site (PCMS) CO
Camp Hartell CT
Port of Jacksonville FL

Fort Benning GA
Crane Army Ammunition Activity IN

USPFO MD MD
Camp Edwards MA
Camp Grayling Ml

Camp Ripley MN
Camp Shelby MS
USPFO - SE (MOANG) (OP) MO
Hawthorne AD NV
Fort Bragg NC
MOTSU NC
Port of Morehead City NC
Fort Sill OK
Letterkenny AD PA
Fort Lee VA
Indian Island WA
Joint Base Lewis-McChord WA

TOTAL 23
AIR FORCE STATE

Eielson AFB AK
Vandenburg AFB CA
Malmstrom AFB MT
Shaw AFB SC

Hill AFB uT

TOTALS
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NAVY STATE
NAWCWD, China Lake (OP) CA
Port Hueneme CA
NSB New London CT
SUPSHIP Groton CT
NSB Kings Bay GA
Naval Nuclear Laboratory Scoville ID
NNPP Mount VVernon IN
Naval Shipyard, Portsmouth NH
NWS Earle NJ
NNPP Kesselring Site NY
DCMA Precision Custom Components PA
NAVSUP WSS Mechanicsburg PA
Naval Base Kitsap, Bangor WA
Naval Base Kitsap, Bremerton WA
TOTAL 14
MARINE CORPS STATE
USMC Blount Island Command FL
MCLB Albany GA
MCAS Cherry Point NC
MCB Camp Lejeune NC
TOTAL 4
DEFENSE CONTRACT MANAGEMENT AGENCY (DCMA) STATE
ATK Thiokol (Magna) uT
TOTAL 1
DEFENSE LOGISTICS AGENCY (DLA) STATE
No installations on low-density rail lines
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Abbreviation Key

AAA Army Ammunition Activity
AAF Army Airfield
AAP Army Ammunition Plant
AD Army Depot
AFB Air Force Base
DCMA Defense Contract Management Agency
DFSP Defense Fuel Supply Point
MCAGCC Marine Corp Air Ground Combat Center
MCAS Marine Corps Air Station
MCB Marine Corps Base
MCLB Marine Corps Logistics Base
MOTSU Military Ocean Terminal Sunny Point
NAVSUP Naval Supply Systems Command
NAWCWD Naval Air Warfare Center Weapons Division
NNPP Naval Nuclear Propulsion Program
NSB Naval Submarine Base
NSA Naval Support Activity
NWS Naval Weapons Station
OP Offpost Railhead
SUPSHIP Supervisor of Shipbuilding, Conversion and Repair
USPFO United States Property and Fiscal Office
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BEFORE THE
SURFACE TRANSPORTATION BOARD

NAVAL NUCLEAR PROPULSION
PROGRAM, UNITED STATES ARMY
MILITARY SURFACE DEPLOYMENT
AND DISTRIBUTION COMMAND,
AND FLUOR MARINE PROPULSION,
LLC - PETITION FOR
DECLARATORY ORDER

Docket No. FD 36298

N/ N N N N N N N N

VERIFIED STATEMENT OF ANGELA L. HEMPHILL

1. My name is Angela L. Hemphill. | serve as Chief, Domestic
Movement Operations and Fleet Manager for the DODX rail cars in the Defense Freight
Rail Interchange Fleet (“DFRIF”) for the United States Department of the Army’s
Military Surface Deployment and Distribution Command Operations Directorate G3
(*“SDDC G37).

2. SDDC G3 plays a direct supporting role in arranging for the rail
transportation of container car shipments to and from Ballston Spa, NY. To obtain this
rail transportation, the Naval Nuclear Propulsion Program (“NNPP”) — which is the
shipper of record on these moves — works through the SDDC G3. The SDDC G3
supports NNPP by, among other things, issuing the initial requests for “tenders” for

container rail transportation service. “Tenders” in this context means a formal request



from SDDC G3 asking a rail carrier to provide NNPP with responsive common carrier
rates and service terms.

3. SDDC also owns and maintains the DODX rail cars. SDDC has
assigned specific DODX cars to NNPP for NNPP’s use in transporting containers by rail
to and from Ballston Spa.

4. SDDC G3 is alarmed that if the Ballston Spa Industrial Track
(“BSIT™) is no longer under the oversight of the Surface Transportation Board (“STB”)
and absolved of common carrier responsibilities, it may cause (or risk) interruption of
service to the Kesselring site in West Milton, NY. The Kesselring Site serves an
important National Defense purpose, and it is essential that we ensure continuity of rail
service to NNPP in order to preserve the capabilities of the Kesselring Site and to avoid
weakening our National Defense posture. Continued service to NNPP can best be
assured by keeping the BSIT line in common carrier service and under the authority of

the STB.



VERIFICATION

I, Angela L. Hemphill, verify under penalty of perjury that I have read the
foregoing Verified Statement, know the contents thereof, and that the same are true
and correct. Further, | certify that | am qualified and authorized to file this Verified

Statement.

Angela L. Hemphill

Executed on April 26 . 2019
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VERIFIED STATEMENT OF BERNHARD E. GUNDERMANN

1. | am Bernhard E. Gundermann. My business address is Kesselring
Site Operations, 2401 River Road, Schenectady, NY 12309. | am the Manager,
Refueling Overhaul (“ROH”) Production Support for the Naval Nuclear Laboratory
(“NNL”). NNL is currently managed and operated by Fluor Marine Propulsion, LLC
(“FMP”). Between October 1, 2009 and September 30, 2018, NNL was managed and
operated by Bechtel Marine Propulsion Corporation (“Bechtel””). My current
responsibilities include providing technical engineering and management support for the
transportation of inbound and outbound shipments at the Kesselring Site. My references
to FMP include, for time periods prior to December 31, 2018, Bechtel.

2. | received my BS ChE from the Pennsylvania State University in

1983. In 1983, I joined NNL and since that time, | have held various engineering



positions and, since 2004, different managerial positions before assuming my current
position in the ROH organization.

3. My Verified Statement addresses the following topics: overview of
the transportation aspects of the current refueling at the Kesselring Site; the important
role the Ballston Spa Industrial Track (“BSIT”) plays in refueling at the Kesselring Site;
and the regulatory status of the BSIT.

OVERVIEW

4. The Kesselring Site is located in West Milton, New York. It has no
direct rail access, but can be served by trucks and other heavy haul vehicles.
Periodically, the nuclear reactor prototypes used at the Kesselring Site need to be
refueled. This refueling requires the use of very heavy, oversized container cars to
transport nuclear fuel and equipment to and from the Kesselring Site. These containers
are specifically designed to safely transport radioactive materials, including spent nuclear
fuel.

5. Refueling at the Kesselring Site has involved rail transportation of
loaded and empty containers to and from a rail/heavy hauler transfer point located at the
end of the BSIT. | append as my Exhibit No. 1 (BEG-1), a Google Earth map showing
the transfer point, which is located on the last 125 feet of the 0.55-mile BSIT. | append
as my Exhibit No. 2 (BEG-2), current photographs showing the transfer point area. As
shown in BEG-2, the transfer point is directly on the BSIT, with an area around the
transfer point compacted to support the combined weight of the containers and heavy

haulers.



6. The heavy hauler transports empty and loaded containers between
the BSIT and the Kesselring Site — a distance of approximately 8 miles. The heavy
hauler is also responsible for the physical transfer (“transload”) of the containers and rail
car bodies between the rail car trucks and the heavy hauler’s vehicle. | append as my
Exhibit No. 3 (BEG-3), an annotated street map that shows the current truck route of
movement between the BSIT and the Kesselring Site. | also append in my Exhibit No. 4
(BEG-4), some photos of the transloading and subsequent transport of the containers and
rail car bodies to the Kesselring Site.

7. The S8G nuclear reactor prototype at the Kesselring Site is now in
the process of being refueled — the first such refueling since 1994 and first heavy
container shipments moving over the BSIT since 2004. The S8G refueling requires
twelve rail shipments over an approximately three-year period: six empty container car
shipments and six loaded container car shipments.

8. The inbound empty container rail car shipments originate from
various locations (including Idaho) and terminate at the rail/heavy hauler transfer point
on the BSIT. The rail portion of the outbound loaded container shipments will originate
at the rail/heavy hauler transfer point on the BSIT and will terminate in Idaho or South
Carolina.

9. The empty and loaded container moves involve up to three rail
carriers. On the inbound empty moves, Canadian Pacific (“CP”) serves as the destination

carrier, whereas on the outbound loaded moves, CP serves as the origin carrier.



10.  CP delivered the first of the twelve container rail shipments to the
BSIT loading/unloading area on June 8, 2018. This was an oversized empty container
(STCC 3491940) that weighed approximately 320,150 pounds. Following receipt,
FMP’s heavy haul contractor transferred the container to its vehicles and transported the
container in these vehicles to the Kesselring Site on June 18, 2018.

11.  Since that time, CP has delivered three additional empty container
shipments, with the most recent one arriving at the BSIT on December 2, 2018. These
empty container shipments were transloaded by our heavy hauler contractor and
delivered by the heavy hauler to the Kesselring Site. Loaded shipments containing
radioactive materials are scheduled to begin on a date between October 2019 and early
2020, and run through the Fall of 2020.

BSIT IMPORTANCE

12.  Since the Kesselring Site does not have direct rail access, the only
currently viable option we have to transport these containers is by rail to the BSIT. We
must use the BSIT for the following reasons:

° There is sufficient space along, and at the end of,

the BSIT to allow our heavy hauler to access container cars and

safely transfer the container and rail car body to the heavy hauler

on inbound shipments and vice-versa on outbound shipments.

° The short highway route between the BSIT and the

Kesselring Site can accommodate the oversized, heavy container

shipments that are required for refueling at the Kesselring Site.

FMP, and others, have worked closely with local officials to

obtain the permits needed to perfect this transportation and to
coordinate the container shipments with these officials.



° The only other potential common carrier side track

in the area is CP’s Saratoga, NY Yard. CP has informed us that

it will not permit transloading in its Saratoga Yard of any

shipments to/from the Kesselring Site, and, in any event, we do

not have permits in place to allow heavy hauler movements

between the Saratoga Yard and the Kesselring Site.

13.  FMP will need to utilize the BSIT for the next two years in order to
complete the refueling of the S8G prototype. We expect that so long as the Kesselring
Site is operational — and there are no plans to shut it down — it will continue to need to
periodically engage in prototype refueling.

14.  Asdiscussed in Mr. Dorfman’s Verified Statement, the Kesselring
Site requires rail service to accomplish its mission and the BSIT — which is an
irreplaceable part of the Kesselring Site rail supply chain — has been designated as an
essential connector line to the Strategic Rail Corridor Network (“STRACNET”), the rail
lines that the United States Army Surface Deployment and Distribution Command and
the Federal Railroad Administration have jointly concluded are essential for the national
defense.

REGULATORY STATUS OF THE BSIT

15. I have reviewed the record in the 1980 BSIT Abandonment Case
(ICC Docket No. AB-156 (Sub-No. 9F)); the documentary correspondence between FMP
and CP concerning the regulatory status of the BSIT; and | attended a meeting with CP

representatives on March 8, 2019 that included a field trip to review the BSIT right of

way.



16. At our March 8 meeting, CP and FMP agreed that in its 1980
Abandonment Case, the Delaware & Hudson Railway Co. (“D&H?”) retained 0.55 miles
of regulated track extending from the main line switch.

17.  Also at our March 8 meeting, CP provided a satellite map showing
that the current BSIT length from the CP main line switch to the end of the BSIT was
0.55 miles. | append a copy of this map as my Exhibit No. 5 (BEG-5). FMP agreed that
this was correct, and demonstrated to CP that the entirety of the BSIT is a regulated
common carrier line. CP disagreed.

18.  Atthe March 8 meeting, and in CP’s subsequent follow-up email to
Mr. Boyle dated March 14, CP pointed to a schematic appended to the 1980 Rail Service
Agreement between the Department of Energy (“DOE”) and D&H, and made the
following representations based on the schematic — (i) in 1980, the D&H mainline switch
was located at Valuation Station 1622+53, which is approximately 430’ south of where
CP and FMP agree it is located today — Valuation Station 1626+83; (ii) in its 1980
Application, D&H mistakenly referred to the location of the switch as being at Valuation
Station 1626+83, when in fact it was located at that time at Valuation Station 1622+53;
(ii1) the schematic shows the correct location of the switch; and (iv) D&H corrected its
initial mistake when it entered into the Rail Service Agreement (with the schematic
appended to it) on August 7, 1980 and submitted that Agreement to the Interstate
Commerce Commission (“ICC”) on August 11, 1980. Based on these four assertions, CP
maintained that the correct starting point for measuring the regulated length of the BSIT

was 430’ south of where the current switch is located, so using that starting point, the
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regulated portion of the BSIT ends just west of Eastern Avenue, i.e., 430’ short of the
current end-point. | append a copy of the 1980 schematic as my Exhibit No. 6 (BEG-6).

19.  Following the meeting, I conducted additional research to address
CP’s points, and summarize the results here.

20.  D&H stated in all of its 1980 Abandonment Case filings that the
D&H main line/BSIT switch was located at Valuation Station 1626+83. | have located
and reviewed D&H Valuation Station maps that predate 1980, and they identify the
location of the D&H main line/BSIT switch at Valuation Station 1626+83, not 430’ to the
south at Valuation Station 1622+53. | append these maps in my Exhibit No. 7 (BEG-7).
| have also reviewed historical aerial photographs showing that prior to 1980, the
D&H/BSIT main line switch was located in the same place it is today. | append these
photos in my Exhibit No. 8 (BEG-8). Thus, these documents continue to support FMP’s
position that the main line switch in 1980 was located at VValuation Station 1626+83, and
that D&H correctly identified this Valuation Station.

21.  Inits Application, D&H referred to the location of the main
line/BSIT switch at “Mile Post A 30.76 (Valuation Station 1626+83).” Counsel’s Exhibit
(“CE”)-13. D&H’s representation that the switch was located at Valuation Station
1626+83 was correct for the reasons discussed in § 20 above. D&H’s representation that
Valuation Station 1626+83 was at Milepost A 30.76 appears to have been incorrect. |
have reviewed Valuation Maps showing the location of the BSIT switch at Valuation
Station 1626+83. The maps show no specific milepost corresponding to Valuation

Station 1626+83, nor have | located any photographs or other on-the-ground evidence
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depicting the physical location of any D&H mileposts in 1980. However, if one plots the
distance between Milepost 30 at Valuation Station 1582+33 shown in Valuation Map
VVIOA-26 (BEG-7 at 2) and the BSIT switch at Valuation Station 1626+83, the mileage
differential equals approximately 0.84 miles, so the corresponding calculated milepost at
Valuation Station 1626+83 would be A 30.84, which is also the milepost shown in the
1980 schematic as corresponding to the location of the BSIT switch at Valuation Station
1626+83 (BEG-6). Similarly, a 1993 D&H track chart shows the start of a siding section
at Milepost 30.76 and shows the BSIT switch located north of Milepost 30.76 (though no
specific milepost is shown for the switch). | append a copy of the track chart as Exhibit
No. 9 (BEG-9).

22. D&H and DOE entered into the Rail Service Agreement on August
7, 1980. The document consisted of a cover page and a sixteen-page Agreement (CE-89
thru -105), which included the schematic at page 13 (CE-102). CP claims that D&H
corrected the record because the schematic shows Milepost A 30.76 at Valuation Station
1622+53, not at VValuation Station 1626+83, and when the ICC granted D&H’s Amended
Abandonment Application, it approved an abandonment starting at VValuation Station
1622+53.

23.  CP’s assertions ignore what actually happened in 1980. Following
its execution of the Rail Service Agreement on August 7, 1980, D&H filed its Amended
Application with the ICC on August 11, 1980. In that Amended Application, D&H
stated that CP had initially sought abandonment authority from “Mile Post A 30.76

(Valuation Station 1626+83) to Mile Post A 31.79 (Valuation Station A 1681+20) . .. a
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total distance of 1.03 miles” (CE-79) but now sought to withdraw *“so much of its
application as relates to abandonment of the portion of the line which extends from MP
30.76 to MP 31.32” (CE-80). Thus, D&H continued to correctly represent that the D&H
main line switch was located at VValuation Station 1626+83; continued to represent to the
ICC that Valuation Station 1626+83 was located at MP A 30.76; continued to represent
that MP A 31.32 was 0.56 miles from MP A 30.76 (located at VValuation Station
1626+83); and continued to represent that MP A 31.79 (Valuation Station 1681+20) was
1.03 miles from MP A 30.76 (located at Valuation Station 1626+83).

24.  Similarly, the ICC in its final decision in the 1980 Abandonment
Case referred to the BSIT as extending “from milepost A 30.76 (Valuation Station
1626+83) . . . to milepost A 31.79 (Valuation Station 1681+20) . . . constituting a total
distance of 5,437 feet” (CE-107); noted that “the only segment of the line that DOE as
well as all other users of the line are actually concerned with, is the segment between
milepost 30.76 and milepost 31.32” (id.); granted D&H’s request to withdraw its request
to abandon this portion of the BSIT (id.); and granted D&H’s request to abandon the
portion of the BSIT shippers were not using — from milepost A 31.32 to milepost A 31.79
(Valuation Station 1681+20) (CE-108).

25.  Thus, based on my review of the 1980 Abandonment Case records,
D&H correctly identified the location of the D&H main line/BSIT switch at Valuation
Station 1626+83; D&H represented in all of its ICC filings (including its Amended
Application filed one day after D&H and DOE had entered into the Rail Service

Agreement) that Valuation Station 1626+83 was at Milepost 30.76; and to the extent that
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this milepost reference, or others tied to it, were wrong, did not take any action to so
inform the ICC.

26. | also note that the mileage references in D&H’s Application, its
Amended Application and the ICC’s final decision are correct only if Valuation Station
1626+83 is the location of the BSIT switch, not Valuation Station 1622+53, as CP now
argues:

° In its Application, D&H stated that the old freight
house was “0.56” miles from the D&H mainline switch. That
assertion is accurate only if the D&H switch was located at
Valuation Station 1626+83. If Valuation Station 1622+53 is
used as the starting point, the 0.56 miles ends well before the old
freight house.

° In its Application, D&H stated that it sought to
abandon the track from the main line switch to Valuation Station
1681+20, a total distance of 1.03 miles (5,437 feet). This
assertion is accurate only if the D&H switch was located at
Valuation Station 1626+83. If Valuation Station 1622+53 is
used, the abandonment would have stopped 430 feet short of
Valuation Station 1681+20. | have also reviewed pertinent
valuation maps that show that, prior to 1980, D&H had
previously abandoned track starting at Valuation Station
1681+20. One such map is appended as my Exhibit No. 10
(BEG-10).

° In its Amended Application, D&H represented that
shippers were using the BSIT from the main line switch to the
team track at the old freight house. In its Amended Application,
D&H stated it would retain the portion of the BSIT that shippers
were using. CE-81. That representation is correct only if the
D&H switch was located at VValuation Station 1626+83. If
Valuation Station 1622+53 is used as the switch point, the track
to be retained stops well short of the team track area adjacent to
the old freight house.

10



27.  CP also cited the notation on the schematic stating that “Siding
Serving Dep’t of Energy To Be Retained” as demonstrating the last 430” of the BSIT, as
presently configured, is a spur. FMP disagrees with this assertion as well for the
following reasons:

° In 1980, the BSIT was a 1.03-mile line that
started at the D&H main line switch, went west through the
team track area located adjacent to the old freight house
(which had several tracks) before ending well past the old
freight house. | append a pre-1980 valuation map that
illustrates the historic BSIT routing in my Exhibit No. 10
(BEG-10).

° The 1980 Abandonment Decision required
D&H to continue to have a regulated rail line between the
main line and the old freight house loading/unloading team
track area, so that shippers (including the Government) could
load, and unload their freight.

° Today, there is only a single track rail line
between the CP main line switch and the old freight house,
which appears to include what in 1980 m