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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

INTRODUCTION AND PREFACE

BNSF Railway Company (“BNSF”) requests the Surface Transportation Board (“STB”
or “Board”) to compel The Kansas City Southern Railway Company (“KCS”) and Union Pacific
Railroad Company (“UP”) to grant it terminal trackage rights on the Rosebluff Lead, trackage
owned and operated for over a half a century by KCS and UP. BNSF’s request should be denied.

Contrary to BNSF’s assertions, the BNSF Settlement Agreement — filed with and
approved by the Board' — did not grant BNSF direct trackage rights to serve CITGO or others on
the Rosebluff Lead. Neither did the Board’s UP/SP merger decisions grant BNSF such terminal
trackage rights. Rather, UP/SP Decision No. 63 explicitly stated that BNSF would have to apply

pursuant to 49 U.S.C. §11102(a) if it wanted terminal trackage rights in the Lake Charles Area,’

' The UP-BNSF Restated and Amended Settlement Agreement (“BNSF Settlement
Agreement”). The BNSF Settlement Agreement can be found on the Board’s website at
http://www.stb.dot.gov/filings/all.nst/d6ef3e0bc7fe3¢c6085256fe 1004f61cb/a287565fab6dcc1eb85
256b72006601a7/$FILE/204872.pdf. The BNSF Settlement Agreement includes, among other
things, the CMA Settlement, which first dealt with BNSF access in the Lake Charles area.

2 The Lake Charles area consists of three distinct railroad stations: Lake Charles, Westlake, and
West Lake Charles (collectively, “Lake Charles Area”). Prior to the UP/SP merger, Lake
Charles, east of the Calcasieu River, was served exclusively by UP, but was open through
reciprocal switching to SP and KCS. Westlake was served by KCS and SP jointly, but was open

-5-
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which it has now done almost two decades later by filing its terminal trackage rights application
(herein “Application™).

BNSF has not carried its burden of proof under Section 11102(a) for imposition of
compelled terminal trackage rights. First, BNSF has not met any of the three well-established
public interest standards under Section 11102(a). Second, BNSF has not presented a practicable
operating plan or shown that it would not substantially impair KCS’s and UP’s service to other
shippers served by the Rosebluff Lead. At best, BNSF offers a vaguely-described operating plan
that mistakes certain facts, attempts to gloss over many important gaps, and otherwise fails to
show that BNSE’s proposal would not harm UP and KCS service to the many other Rosebluff
Lead shippers. BNSF’s refusal to offer payment for its use of KCS-owned property is also fatal
to the Application. Accordingly, BNSF’s Application should be denied.

Likewise, BNSF’s request for a contractual override of the joint facility agreements
covering the Rosebluff Lead should be denied. The Board has said that in the context of
compelled trackage rights in a merger proceeding an override can only be invoked if there are no
other regulatory remedies and the override is necessary to implement the transaction. Here, the
availability of a terminal trackage rights application process negates the claim that an override is
required. Moreover, it cannot reasonably be said that an override is necessary to effectuate the

UP/SP merger now, nearly 19 years after the merger occurred, or to provide BNSF access to

to UP through reciprocal switching. Westlake, an incorporated community, sits west of the
Calcasieu River and generally north of the 50/50 Line. West Lake Charles was served by KCS
and SP, and was not open to reciprocal switching by UP. Generally, West Lake Charles is the
area west of the Calcasieu River and south of the 50/50 Line. CITGO, the shipper that is the
focus of BNSF’s terminal trackage rights application, is located in West Lake Charles. As such,
pre-merger, CITGO only had access to two carriers - SP and KCS. By granting BNSF access to
West Lake Charles, Decision No. 44 actually expanded CITGO’s pre-merger access. The
condition granting BNSF access in the Lake Charles Area is referred to as the “Lake Charles
Condition.”
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Lake Charles shippers when BNSF has been serving those very shippers since shortly after the
merger.
SUMMARY OF ARGUMENT

Nearly nineteen years ago, as part of approving the largest railroad merger in U.S.
history, STB imposed, as a condition to the merger, an agreement between UP and BNSF — the
BNSF Settlement Agreement. Although the BNSF Settlement Agreement granted BNSF access
to the Lake Charles Area, direct trackage rights were not prescribed by the Board or included in
the BNSF Settlement Agreement. Instead, the BNSF Settlement Agreement stated only that
"BNSF shall ... have the right to handle traffic of shippers open to all of UP, SP and KCS at...
Rose Bluff."?

In the UP/SP merger, KCS objected to the unprecedented grant to BNSF of any access to
shippers located in the Lake Charles Area because the Lake Charles Area was not a 2-to-1 point
which BNSF access was intended to remedy.4 Moreover, the joint facility contracts that
govered operations in the Lake Charles Area did not allow UP to grant BNSF such access
without KCS’s consent. As a result of KCS’s objection under the joint facility agreements, the
Board, in Decision No. 63,° while reaffirming the general right of BNSF to serve Lake Charles
Area shippers, refused to prescribe terminal trackage rights or to issue a general override of the
private contracts governing UP and KCS operations. I[nstead, the Board told BNSF that if it

wanted trackage rights on the joint facility, it should seek those via negotiation or arbitration

3 Rosebluff is in West Lake Charles.

* Indeed, providing BNSF access to the Lake Charles Area actually increased the number of
carriers from 2-to-3, perhaps one of the only areas in the entire merger where this occurred.

> See Union Pacific Corp.—Control & Merger—Southern Pacific Rail Corp., FD 32760 (Sub-
No. 46), 1996 STB LEXIS 308, (STB served Dec. 4, 1996) (“Decision No. 63”). Board orders
referred to herein by "Decision No." are orders issued in STB Finance Docket No. 32760 and sub
dockets.
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with UP and KCS, or, if "BNSF access to the Lake Charles area is blocked, BNSF may return to
the Board to seek approval of a terminal trackage rights application under new 49 U.S.C.
11102(a); and if and to the extent that application is ultimately denied, an override of the terms
of the four joint facility agreements might be necessary under old 49 U.S.C. 11341(a)." Decision
No. 63, at *16-*17.

Over the intervening 18+ years between Decision No. 63 and now, BNSF’s access has
not been blocked, and still isn’t. BNSF has served the area with haulage rights or switching
rightsland without KCS objection. Yet, because it desires to bring unit trains of crude oil directly
into the CITGO facility, rather than having them broken up and switched into and out of the
facility as KCS, UP, and BNSF trains are today, BNSF has filed its terminal trackage rights
Application. It did so without negotiating with KCS for access. It also refused to arbitrate.
Instead, in Decision No. 2 issued in this sub-docket, the Board told BNSF that it was entitled to
file a terminal trackage rights application because “any rail carrier may file a terminal trackage
rights application under 49 U.S.C. § 11102 without permission from the Board” at any time. See
FD 32760 (Sub-No. 46), Decision No. 2, n. 8.

Now, even though it has filed under Section 11102(a), BNSF insists that it doesn’t have
to follow the administratively and judicially approved standards for meeting the public interest
element of Section 11102(a) applications because, in BNSF’s view, "the 'public interest'
component of the terminal trackage rights analysis has already been decided...[i]t is not in issue
now."® Likewise, BNSF wants the Board to gloss over the operational impact requirement of the

statute because "[a]ny operational accommodation or additional service introduced ... should not

S BNSF’s Reply to KCSR’s Motion to Compel (“BNSF Reply to 1 Motion”) at 5 (Filed
February 4, 2015).
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be construed as 'interference’."’ In short, the Board's direction that BNSF "seek approval of a
terminal trackage rights application under new 49 U.S.C. 11102(a)" and comply with the
statutory elements under that statute was, in BNSF’s views, a meaningless formality with no
legal effect. In BNSF’s view, the Application should be automatically granted because it merely
seeks to "confirm the trackage rights granted to BNSF over the Rosebluff Industrial Lead."
BNSF Opening at 1. BNSF’s arguments should be rejected. BNSF should be required to meet
the public interest test applicable to other terminal trackage rights applications and show that its
operations will not impact service by KCS and UP to other shippers. BNSF has not met these
tests.

BNSF’s argument that it has already been granted “trackage rights” in Decision No. 44
and the BNSF Settlement Agreement which the Board simply needs to “confirm”® is flatly
wrong. Neither UP nor the Board had authority during the UP/SP merger to grant BNSF
terminal trackage rights to serve CITGO. UP had no contractual right to grant BNSF such access
because the tracks are owned in part by KCS and are governed by private agreements that
prevent UP from granting BNSF access without KCS’s consent. Likewise, the Board had no
legal authority to grant trackage rights at that time because the Board could not have compelled
trackage rights over a non-applicant carrier like KCS, absent a terminal trackage rights

application, which was not filed.’

7 See BNSF’s Reply to KCSR’s Motion to Compel Responses to Second Discovery Requests
Directed to BNSF Railway Company (“BNSF Reply to 2 Motion™) (Filed February 26, 2015)
at7.

8 “BNSF requests that the [Board] confirm the direct trackage rights granted to BNSF over the
Rosebluff Industrial Lead as a condition to the UP/SP merger.” See BNSF Railway Company’s
Opening Statement And Evidence at 11 (Filed December 31, 2014) (“BNSF Opening”), page 1.

? The only terminal trackage rights granted over KCS in the UP/SP merger were pursuant to the
terminal trackage rights application filed in the Sub No. 9 docket in F.D. 32760.

-9.
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Moreover, the BNSF Settlement Agreement itself likewise did not grant BNSF trackage
rights on the Rosebluff Lead. ' Rather, the BNSF Settlement Agreement granted local trackage
rights only for "Shipper Facilities at points listed on Exhibit A to this Agreement” and to "New
Shipper Facilities ... at pointed listed on Exhibit A.” (Emphases added.) BNSF Settlement
Agreement, paragraph 5(b). Exhibit A to the BNSF Settlement Agreement does not list the
Rosebluff Lead. Rather, Harbor, LA is the only Louisiana point referred to in the paragraph 5(b)
portion of Exhibit A. Harbor is a point on a former SP line extending from Mallard Junction, a
line on which paragraph 5(a) of the BNSF Settlement Agreement specifically granted BNSF
trackage rights. The Rosebluff Lead is a separate track.'’

CITGO's facility to which BNSF seeks access likewise does not meet the definition of
"New Shipper Facilities" in the BNSF Settlement Agreement. Rather, CITGO’s facility has
existed since World War II,'? and has received rail service for years. Accordingly, the BNSF
Settlement Agreement did not grant BNSF trackage rights over the KCS and UP-owned

Rosebluff Lead in West Lake Charles, contrary to BNSF’s and Mr. Weicher’s contentions. The

' This proceeding applies only to the Rosebluff Lead. See BNSF Reply to 2" Motion at 8
(objecting to discovery concerning track other than the Rosebluff Lead as irrelevant and not
reasonably calculated to lead to discovery of admissible evidence).

Also, for simplicity in this proceeding, KCS adopts the description of the Rosebluff Lead from
BNSF’s Opening; the "Rosebluff Industrial Lead" or "Rosebluff Lead" means track extending
approximately nine miles south from its connection to the UP-BNSF "50/50 Line" at Milepost
222.3; this line includes the Rosebluff Yard. See BNSF Opening, page 11.

"' A recent UP timetable, contained in Exhibit E, at page 20, shows the Harbor Industrial Lead
and the Rosebluff Industrial Lead as separate tracks. The timetable shows that the Harbor lead
connects to the Lake Charles Industrial Lead, which connects to the Lafayette Sub at Mallard
Junction, MP 215.4. The Rosebluff Industrial Lead connects to the Lafayette Sub at about MP
222.3.

2 per CITGO’s website, http://www.citgorefining.com/lake-charles/about-us, the Lake Charles
refinery was built in 1944.

-10-
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only means by which BNSF could seek to compel terminal trackage rights is through filing of a
terminal trackage rights application.

Having now filed such an application, BNSF must meet the standard under the 49 U.S.C.
11102(a) to justify the relief it seeks. BNSF has the statutory burden of proof, not KCS or up.B
Accordingly, BNSF must show that the relief requested is consistent with the public interest
standard, as that standard has developed and been applied in Section 11102 cases, and it must
show that its operations are practicable and will not substantially interfere with the operations of
UP and KCS. BNSF fails to meet these requirements.

As to the public interest standard, BNSF simply claims that this standard has already
been met because the Board imposed BNSF access to the Lake Charles Area as a condition to the
merger. But this argument ignores that within the context of a terminal trackage rights
application, there are only three possible public interest standards - service interruption;'* bridge
the gap (applicable to limited segments connecting larger trackage rights in the context of a

merger); and Midtec.'> Knowing it cannot meet any of these standards, BNSF barely addresses

B See 5 U.S.C. §556(d) (“Except as otherwise provided by statute, the proponent of a rule or
order has the burden of proof.””). See also Dardanelle & Russellville Railroad Company—
Trackage Rights Compensation—Arkansas Midland Railroad Company, Finance Docket No.
32625, 1996 STB Lexis 232 (STB) (served Sept. 5, 1996) (“As the party seeking an order setting
compensation in this trackage rights proceeding, DRRC/CALM has the burden of proof.”
[footnote omitted], citing 5 U.S.C. §556(d)); Ametek. Inc. - Petition For Declaratory Order:;
Ametek, Inc. v. Panther Valley Railroad Corporation, et al., Nos. 40663 and 40664, 1992 1CC
Lexis 60 (STB) (“Irrespective of what statutory section is ultimately found to govern these
proceedings, complainant-petitioner has the burden of proof. The general rule in complaint
proceedings brought under the various provisions of the Interstate Commerce Act is that, unless
otherwise specified in the statute, the burden of proof rests with the complainant,” citing 5
U.S.C. §556(d)); Union Pacific Railroad Company—Petition For Declaratory Order, FD 35504,
slip op at 6 (served April 30, 2013)(“As the proponent of a declaratory order, UP has the burden
of proof...”).

'4 See 49 C.F.R. Part 1146.

'S Midtec Paper Corp., et al. v. Chicago and N.W. Transportation Co., 3 [.C.C. 2d 171 (1986),
aff’d, 857 F.2d 1487 (D.C. Cir. 1988)(“Midtec”).

-11-
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them. As such, its Application must be denied for failure to meet its burden of proof on the
public interest standard.

Because it cannot meet these long-standing public interest standards, BNSF chooses to
create a new one, claiming that its Application must be granted “[flor CITGO to have the
competitive option that the Board deemed critical,” BNSF Opening at 17, and that without
trackage rights “BNSF cannot play the competition-preserving role that the Board designated for
it.” '® Of course, there is no precedent supporting any such public interest standard under
Section 11102(a). Even if the standard BNSF puts forth were legally correct, the fact that BNSF
is already an effective competitor for CITGO traffic would mean terminal trackage rights are not
needed and the Application should be denied.

As shown herein in the Verified Statement of Dr. Robert Reynolds and Dr. Kevin Neels
of the Brattle Group (referred to herein as “Exhibit A” or “Reynolds/Neels VS”), BNSF already
provides competitive railroad service to CITGO and other Lake Charles Area shippers and has
more than fulfilled the competitive role envisioned by the Board when the Board adopted (and
expanded upon) UP’s and BNSF’s agreement to grant BNSF access to Lake Charles Area
shippers in the first place. Accordingly, even applying the self-serving public interest standard
articulated by BNSF, there is no public interest justification under any Section 11102(a) standard
to further expand BNSF's service, particularly when expansion would come at the expense of
KCS and UP, the owners of the Rosebluff Lead, and the shippers they serve there. The public
interest is already protected via BNSF’s existing service and access. As such, BNSF fails to

meet any public interest standard, even its newly created one.

'® As a result of the Board’s condition and UP’s decision to fulfill that condition by granting
BNSF access to the Lake Charles Area shippers via reciprocal switching/haulage rights, CITGO
was one of the few shippers who saw their competitive options increased from 2-to-3. This was,
and remains, an extremely rare situation in the context of railroad mergers.

-12-
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Even if BNSF had met the public interest standard, it must also establish that its proposed
operations are practicable and will not substantially impair KCS’s and UP’s ability to handle
CITGO’s and other shippers’ business. Despite having had nearly 2 years between filing its
application in February 2013 and submitting its opening evidence in December 2014, BNSF has
failed to meet this burden as well. Rather, BNSF has produced only cursory and conclusory
opinion that its operations can be accommodated without interfering with KCS’s and UP’s
operations.

KCS’s evidence in this filing will show that not only is BNSF's proposed service
impracticable, but it would also substantially harm KCS’s service to shippers. As is shown in the
attached Verified Statement of Messrs. Steve Sullivan and John Ireland of R.L. Banks &
Associates ("Sullivan/Ireland VS"), BNSF’s proposed operations to CITGO are not practicable

17 In

and would impair KCS’s ability to provide service to CITGO and its other customers.
addition, Assistant Vice President for KCS’s Southwest Division Richard Bartoskewitz and KCS
Senior Trainmaster Jimmy Wayne Scott, both of whom have current managerial responsibility
for KCS operations on the Rosebluff Lead, provide verified statements that show BNSF's
proposal is not compatible with current operations and would curtail KCS’s ability to serve
shippers. 18

KCS will also show that the vagueness of BNSF's service proposal hides the magnitude

of the disruptions of KCS and UP service. For example, BNSF does not disclose how many

shipments it plans to handle for CITGO or other affected shippers. These facts affect how often

'" See Joint Verified Statement of Messrs. Steve Sullivan and John Ireland of R.L. Banks &
Associates (referred to herein as Exhibit B or “Sullivan/Ireland VS”) at 16 and 22.

'8 See Verified Statement of Richard Bartoskewitz (referred to herein as “Exhibit C” or
“Bartoskewitz VS”) at 9-12 and Verified Statement of Jimmy Wayne Scott (referred to herein as
“Exhibit D” or “Scott VS”) at 10-11.

-13 -
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KCS or UP would have to curtail their operations to create a 'window' for BNSF’S operations.
BNSF fails to disclose that the BNSF Settlement Agreement does not allow BNSF to handle only
unit trains for certain commodities for a customer under trackage rights, but instead actually
requires it to handle all traffic moving via BNSF for that particular customer. Again, this affects
how many 'windows' BNSF's proposal would require. And BNSF fails to offer any plan for how
it would serve the many shippers on the Rosebluff Lead other than CITGO, shippers whose
shipping and facilities may not match BNSF's plans that only contemplate taking whole trains
totally inside shippers' plants to clear the Rosebluff Lead. BNSF knows these facts would show
that its proffered operating plan is impracticable, so it ignores them.'® The Board, however,
cannot ignore them.

BNSF's application also fails because BNSF says that it will not compensate KCS for use
of KCS's property. Section 11102(a) requires that compensation be paid by the trackage rights
user to the track owner for the use of its tracks. Nevertheless, BNSF insists that “any
compensation due to KCS is the responsibility of UP,”*° even though it is BNSF who would be
using KCS’s tracks and the statute requires the trackage rights user to pay the track owner(s).
Extrapolating from its already misleading argument that the Board already granted it trackage
rights, BNSF also attempts to convince the Board that the trackage rights fee set between UP and
BNSF for thousands of miles of largely overhead trackage rights also fixes the cost of access to
provide local service on the Rosebluff Lead. The fact that KCS never agreed to such a fee is,
like many other facts, ignored by BNSF. Extrapolating even further, BNSF says that the Board

“should not require that whatever compensation may be payable by UP to KCS ...be established

" Likewise, BNSF ignores the requirement of Section 11102(a) that it negotiate conditions for
use of trackage rights property or that the Board set such conditions. Instead, BNSF's application
asks the Board to set BNSF free to demand whatever it wants of KCS and UP, unconditioned.

20 See BNSF Opening at 21.

-14 -
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before BNSF begins use of the terminal facilities.” See BNSF Opening at 21-22. These two
statements are completely contrary to the statute, which explicitly requires that compensation be
set and that, "[t]he compensation shall be paid or adequately secured before a rail carrier may
begin to use the facilities of another." In short, despite never having purchased, built or
maintained any part of the Rosebluff Lead, BNSF doesn't offer to pay a dime for being granted
even better access than UP and KCS - the owners of the facility - have today.”'

Finally, recognizing that its Application is factually and legally deficient, BNSF says that
even if its Application is denied; the Board should simply "override . . . the terms of the joint
facility agreements that KCS has invoked" to grant BNSF access. See BNSF Opening at 23.
Such as override would exceed the Board’s authority. The Board’s “override” authority is found
at Section 11321(a). Under Board precedent, an “override” of contractual terms is available only
“if necessary” to carry out a Board approved transaction. In this case, the approved transaction
has been implemented for nearly nineteen years, and BNSF has, during that entire time, had the
right to “handle traffic of shippers open to all of UP, SP and KCS at... Rose Bluff," as that
condition required. An override cannot be found to be "necessary” under such circumstances.
Moreover, as BNSF has refused to participate in arbitration or the declaratory judgment
proceeding KCS filed in court in Louisiana - to obtain an authoritative judicial interpretation of
the joint facility agreements, as Board precedent requires - the Board would not even know what
provisions to override. Unfazed, BNSF simply asks for an undefined override of these

longstanding, carefully-crafted contracts that are designed to make efficient use of the

constrained Rosebluff Lead facilities.

2! Under Article LE of the 1981 zone switching agreement covering the KCS-UP joint facilities,
KCS cannot deliver less than 25 cars of the same commodity moving on the same bill of lading
to a shipper in Zone 2 such as CITGO. BNSF, however, seeks unlimited access.
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In short, this proceeding is not about whether BNSF can fulfill the competitive role
envisioned by the Board in the Lake Charles Area. BNSF has in fact been fulfilling that role by
serving Lake Charles Area shippers for nearly nineteen years. Rather, this proceeding is really
about BNSF and CITGO trying to obtain forced access over the private property of UP and KCS,
in direct contradiction to private contracts governing that property as well as the statutes that
govern the Board. BNSF’s proposed access to CITGO would also damage service to other
shippers on the Rosebluff Lead. Granting BNSF’s Application is not in the public interest and
would substantially impair UP’s and KCS’s operations. BNSF's Application should be
completely denied.

ARGUMENT

L BNSF HAS NOT BEEN PREVIOUSLY GRANTED TRACKAGE RIGHTS
EITHER AS MATTER OF CONTRACT OR LAW

The fundamental premise of BNSF’s public interest argument is that it has already been
granted direct terminal trackage rights over the Rosebluff Lead so that application of the terminal
trackage rights statute and the underlying public interest test is merely “a straightforward
technical exercise.” BNSF-123 at 2. BNSF’s fundamental premise is wrong for several reasons.
First, in the UP/SP merger, UP could not and did not grant trackage rights to BNSF because the
joint facility contracts prohibited UP from granting a third party access without the consent of
KCS, which was never obtained. Second, the Board did not, and could not, absent the filing of a
terminal trackage rights application and fulfillment of the requirements under Section 11102(a),
grant BNSF trackage rights over the KCS/UP jointly owned tracks because KCS was not an
applicant in the UP/SP proceeding. Third, the language of the BNSF Settlement Agreement,
which incorporates the CMA Agreement, has twice been filed with and approved by the Board,

and it does not grant BNSF trackage rights over the Rosebluff Lead. Fourth, a review of the
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history of the Lake Charles Condition shows that BNSF was not granted trackage rights on the
Rosebluff Lead but instead was required to file a terminal trackage rights application, meeting
the Section 11102 standards, to seek such rights. Having not been previously granted trackage
rights and now having filed a terminal trackage rights application, BNSF must meet the Section
11102 standards. Under that section, the public interest test is not a mere technical exercise.

A. The Joint Facility Agreements Governing The Rosebluff Lead Prevented UP
From Granting BNSF Terminal Trackage Rights Over The Rosebluff Lead

Ownership and operation of Rosebluff Lead that BNSF seeks to operate over has long
been governed by a series of private agreements. In accordance with these agreements, there are
two, very basic facts that the Board must keep in mind in handling this proceeding. First, KCS
and UP are equal owners of the Rosebluff Lead, with equal rights to use the tracks. Neither
owner can give another use of the facilities without the consent of the other owner. Second,
since 1981, KCS and SP (now UP) have operated the Rosebluff Lead under agreements designed
to maximize service and minimize inefficiency by separating operations into two zones, with
KCS operating one and UP operating the other, and allowing operation in each other's zone only
under very limited circumstances. The insertion of BNSF’s operations into the middle of these
long-standing agreements and carefully coordinated operations would severely disrupt this long-
standing relationship.

In May 1947, KCS and the Texas & New Orleans Railroad Company ("T&NO")(now
UP)22 jointly purchased the Rosebluff Lead from the federal government, which declared the
track to be surplus government property following the end of World War II. See Exhibit F (copy
of deed to KCS and T&NO). The deed granted KCS and T&NO identical interests in the

facility, using the term "Purchaser" to represent the two railroads together. The deed covered

22 T&NO was a predecessor of SP, which was merged into UP.
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4.788 miles of main track and 1.635 miles of other track. [n March 1948, KCS and T&NO
concluded an agreement governing their use of the jointly-owned property. See March 1948
agreement previously submitted as part of Exhibit D to KCS’s Reply submitted in this
proceeding on March 19, 2013. The two parties affirmed that "The right of way, tracks and all
other property described in said May 21, 1947 deed is owned jointly and equally by them," and
provided for "Each party...[to] pay taxes on its undivided half interest in the jointly owned
tracks." Id., Sections 1 and 9. The agreement provided for the parties to add to and improve the
track and to share the costs of added facilities. Id., Sections 2 and 3. Provisions for performing
and paying for maintenance (Sections 4 - 8); for per diem responsibility to remain with the line-
haul carrier (Section 13); for liability (Sections 15 and 16), and arbitration (Section 18) were also
included. Of particular note, neither party could “sell, lease or transfer its interest in the jointly
owned tracks, or any part thereof, without advance written approval by the other party." Id.,
Section 19.

The operations of KCS and UP under these provisions are discussed in the verified
statement of KCS Senior Trainmaster Jimmy Wayne Scott, attached as Exhibit D, Scott VS. Mr.
Scott notes that over the years, operations have changed, but always through the consent and
coordination of both parties. At no point did the parties do away with the consent provision of
Section 19, and at no point did UP request KCS’s consent to BNSF having trackage rights on the

Rosebluff Lead.” From the record, it appears that no party disputes the notion that the

2 The use of property is a fundamental attribute of ownership. See e.g., Henneford, et al. v.
Silas Mason Co., 300 U.S. 577, 57 S.Ct. 524 (1937) ("The privilege of use is only one attribute,
among many, of the bundle of privileges that make up property ownership," citing cases).
Inherent in this right of ownership is the right to exclude others from use. See e.g., Nollan, et ux.
v. California Coastal Commission, 483 U.S. 825, 107 S.Ct. 3141 (1987)(" We have repeatedly
held that, as to property reserved by its owner for private use, 'the right to exclude [others is]
‘one of the most essential sticks in the bundle of rights that are commonly characterized as
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agreements prevent UP from granting BNSF terminal trackage rights over the Rosebluff Lead.
Accordingly, UP could not have legally granted BNSF access to the Rosebluff Lead without
violating its contractual obligations. Neither could the Board grant BNSF such access without
likewise violating these private contracts.

B. The Board Likewise Had No Legal Authority To Compel KCS To Grant BNSF
Trackage Rights Over KCS’s Tracks

BNSF also urges that the Board, through its regulatory power, has already granted BNSF
trackage rights over the Rosebluff LLead. However, neither the facts nor the law support the
argument. The Board could not have granted BNSF trackage rights on the Rosebluff Lead
because the Board had no authority to compel KCS, a non-applicant carrier, to allow BNSF to
operate over KCS owned tracks, absent a terminal trackage rights application (which BNSF did
not file until February 2013).

It is black letter law that the Board cannot compel non-applicant railroads, like KCS was
in the UP/SP merger, to grant trackage rights to other carriers in connection with a proposed

railroad consolidation transaction. See In Rio Grande Industries, et al.—Pur. & Track. — CMW

Ry. Co., 5 1.C.C.2d 952, 978 (1989) (the Interstate Commerce Commission explained that it
could not use its “plenary” authority under former section 11341 (now section 11324) “to compel
a [non-applicant] carrier to grant trackage rights over its line to another carrier.”). See also Rio

Grande Industries, Inc., et al. — Purchase and Related Trackage Rights — Soo Line Railroad

property.””) and Fresh Pond Shopping Center, Inc. v. Callahan, et al., 464 U.S. 875, 104 S.Ct.
218 (1983) ("property ownership carries with it a bundle of rights, including the right “to
possess, use and dispose of it, [citing cases]... This power to exclude is 'one of the most treasured
strands in an owner’s bundle of property rights, ... [because] even though the owner may retain
the bare legal right to dispose of the occupied space by transfer or sale, the permanent occupation
of that space by a stranger would ordinarily empty the right of any value, since the purchaser will
also be unable to make any use of the property.") Trackage rights of course allow for one carrier
to use the tracks of another.
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Company Line Between Kansas City, MO and Chicago, IL, Finance Docket No. 31505, Decision

No. 6 slip op. at 8 (ICC served Nov. 15, 1989) where the ICC re-stated its position that it could
not use the pendency of a consolidation proceeding as an excuse for imposing trackage rights
over the lines of a non-applicant. This principle was later confirmed when the Board, in a post-
UP/SP merger decision, refused to grant a third party trackage rights over KCS-owned lines
where KCS was a non-applicant participant in the Canadian National/Illinois Central merger

proceeding. Canadian National Ry., et al — Control — Illinois Central Corp., et al., STB Docket

No. FD 33556 (Decision No. 37) (STB served May 25, 1999) (“CN/IC”), slip op. at 32. Clearly,
contrary to BNSF’s assertions, the Board could not have already granted BNSF trackage rights
over the KCS jointly owned track, as BNSF contends, because the Board lacked the legal
authority to do so, and indeed, cannot do so unless and until the Board grants the Application,
which it should not do.**

C. Neither UP Nor The BNSF Settlement Agreement Granted BNSF Terminal
Rights Over the Rosebluff Lead

Notwithstanding the language of the joint facilities contracts and clear precedent that a
non-applicant carrier cannot be compelled to grant another carrier trackage rights unless such a
carrier has met the requirements of Section 11102(a), BNSF wants the Board to believe that
contracts and precedent don’t matter and that it has already been granted trackage rights to serve
the Rosebluff Lead which the Board just needs to confirm. BNSF’s argument rests largely upon

the language of the BNSF Settlement Agreement itself; however, BNSF is wrong. The clear

** That the Board has not granted BNSF trackage rights became particularly clear when the
Board in Decision No. 63 required BNSF to file a terminal trackage rights application. This
would have been a completely useless requirement if, as BNSF contends, the Board has already
mandated that BNSF have trackage rights access.
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language of the BNSF Settlement Agreement, as filed with and approved by the Board, refutes
BNSF’s argument.

BNSF “witness”® Richard Weicher, cites to paragraphs 5(b) and 5(c) of the BNSF
Settlement Agreement as the source of BNSF’s supposed trackage rights on the Rosebluff Lead.
Weicher VS at 7. In fact, however, those paragraphs do not say BNSF was granted trackage
rights on the Rosebluff Lead. Rather, they only grant BNSF the right to "handle traffic of"

shippers on the Rosebluff Lead. The language cited by Mr. Weicher grants trackage rights only

» The Weicher “statement” is argument, not evidence. In this proceeding, Mr. Weicher seeks to
serve as both counsel representing BNSF and as a witness providing a verified statement in
support of BNSF’s application. Attorneys generally are discouraged from attempting such dual
roles in an adjudicatory proceeding because of the difficulty for the trier of fact to distinguish
evidence from advocacy. As explained in the notes to ABA Model Code of Professional
Conduct, Rule 3.7
(http://www.americanbar.org/groups/professional_responsibility/publications/model _rules of pr
ofessional_conduct/rule 3 7 lawyer as_witness.html.):

The tribunal has proper objection when the trier of fact may be confused or misled
by a lawyer serving as both advocate and witness. The opposing party has proper
objection where the combination of roles may prejudice that party's rights in the
litigation. A witness is required to testify on the basis of personal knowledge,
while an advocate is expected to explain and comment on evidence given by
others. [t may not be clear whether a statement by an advocate-witness should be
taken as proof or as an analysis of the proof.

To the extent that Mr. Weicher’s statement is intended to introduce documents, those documents
speak for themselves. To the extent that Mr. Weicher attempts to tell the Board what the Board’s
decisions mean, those decisions speak for themselves. To the extent that Mr. Weicher attempts
to introduce part of the 50/50 Line swap agreement, the statement is irrelevant, as BNSF has
twice disavowed that agreement as a basis of this Application. See BNSF Opening, Weicher VS
at 6; See also BNSF Reply to 2™ Motion at 5. In short, the Weicher “statement” is argument, not
evidence.

To be very clear, KCS is not alleging that Mr. Weicher acted unethically. The prohibition
against a lawyer testifying applies “at trial,” and this matter, while an adjudicatory proceeding, is
not "a trial." Rather, the Board should decline to consider Mr. Weicher’s advocacy as evidence -
particularly where it conflicts with the facts of paragraphs S5(b) and 5(c) of the BNSF Settlement
Agreement — if for no other reason than to avoid discovery disputes where BNSF is claiming
attorney-client privilege while having its attorneys submit supposed evidentiary statements, as
has occurred here.
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in specified instances — specified locations and specified facilities — neither of which apply to
CITGO or the Rosebluff Lead.

Section 5(b), describes the trackage rights granted by the BNSF Settlement Agreement:

The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein.

BNSF shall receive access on such lines only to (i) “2-to-1” Shipper Facilities

and Existing Transload Facilities at points listed on Exhibit A to this

Agreement, (ii) any New Shipper Facility located subsequent to UP’s

acquisition of control of SP at points listed on Exhibit A to this Agreement,

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of

control of SP on the Trackage Rights Lines.”

BNSF’s Opening Statement, Weicher VS at 7 (emphasis supplied).

The definitions of “’2-to-1" Shipper Facilities,” “Existing Transload Facilities,” and
“New Shipper Facility,” however, do not encompass the CITGO facility or others on the
Rosebluff Lead. The Rosebluff Lead is not a line listed in Exhibit A and is not a “Trackage
Rights Line” as defined in the BNSF Settlement Agreement. Therefore, the provisions cited by
BNSF do not grant it trackage rights to CITGO or other Rosebluff Lead shippers.

“2-to-1 Shipper Facilities” are defined on page 3 of the BNSF Settlement Agreement as
shipper facilities “that were open to both UP and SP...and no other railroad when the 1995
Agreement was executed.” Id. The Rosebluff Lead, and in particular the CITGO facility, does
not meet this definition because KCS had access in 1995.

“Transload Facilities” are defined on page 4 of the BNSF Settlement Agreement as
facilities “where freight is transferred from one railcar to another or from one mode to another.”
Id. Again, this description does not apply to the CITGO facility. Neither does the CITGO
facility meet the definition of “New Shipper Facilities,” having been built in World War II with

rail access.

Furthermore, neither is the Rosebluff Lead one of the lines listed on Exhibit A of the
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BNSF Settlement Agreement. The BNSF Settlement Agreement granted local trackage rights
only for "Shipper Facilities at points listed on Exhibit A to this Agreement" and to "New Shipper
Facilities... at points listed on Exhibit A." (Emphases added.) BNSF Settlement Agreement,
paragraph 5(b). Exhibit A to the BNSF Settlement Agreement does not list the Rosebluff Lead.
Harbor, LA is the only Louisiana point referred to on the paragraph 5(b) portion of Exhibit A.
Harbor, Louisiana is a point on a former SP line extending from Mallard Junction, a line on
which paragraph 5(a) of the BNSF Settlement Agreement specifically granted BNSF trackage
rights. The Rosebluff Lead is a separate track.”®

Neither is the Rosebluff Lead a “Trackage Rights Line” on which access to new shipper
facilities might be accessed. “Trackage Rights Lines” are defined as lines over which trackage
rights were granted in the BNSF Settlement Agreement. Section 5(a), headed “Eastern Texas-
Louisiana Trackage Rights and Purchase” lists lines over which UP/SP granted trackage rights to
BNSF in Louisiana. The Rosebluff Lead is not listed there.

Nor is BNSF granted trackage rights by Section 5(c) of the BNSF Settlement Agreement.
Section 5(c) provides “Access to Shipper Facilities at points listed on Exhibit A to this
Agreement open to BNSF shall be direct or through reciprocal switch, or, with UP/SP’s prior
agreement, through a third party contractor.” Id. But again, the Rosebluff Lead is not listed on
Exhibit A, so this doesn’t apply. Section 5(c) also states, “Access to New Shipper Facilities
open to BNSF on the Trackage Rights Lines shall be (i) direct; (ii) with UP/SP’s prior

agreement, through haulage... (iii) with UP/SP’s prior agreement reciprocal switching...; or (iv)

26 A recent UP timetable, contained in Exhibit E, at page 20, shows the Harbor Industrial Lead
and the Rosebluff Industrial Lead as separate tracks. The timetable shows that the Harbor lead
connects to the Lake Charles Industrial Lead, which connects to the Lafayette Sub at Mallard
Junction, MP 215.4. The Rosebluff Industrial L.ead connects to the Lafayette Sub at about MP
222.3.
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with UP/SP’s prior agreement, the use of a third party contractor...” Id. The Rosebluff Lead is
not a “Trackage Rights Line” listed in paragraph 5(a) and is not listed on Exhibit A, and CITGO
is not a “New Shipper Facility” under the agreement’s definitions.

Accordingly, none of the provisions in Section 5(b) or (c) grant BNSF trackage rights to
serve CITGO. The only “right” given in Decisions No. 44 and 63, and the BNSF Settlement
Agreement, was the right to “handle the traffic.”?” How BNSF was to “handle” the traffic was
not set forth, but it certainly was not included in the direct grant of trackage rights pursuant to the
BNSF Settlement Agreement. While Mr. Weicher may argue otherwise, his interpretation is not
consistent with plain language of the BNSF Settlement Agreement. Neither is it consistent with
the historical context of the Lake Charles Condition.

D. The History Of The Lake Charles Condition Confirms That BNSF Was Never
Granted Terminal Trackage Rights

The history of the Lake Charles Condition confirms that UP did not grant terminal
trackage rights to BNSF over the Rosebluff Lead in either the BNSF Settlement Agreement or
the CMA Agreement, which are the agreements the Board relied upon when granting BNSF the
right to serve shippers in the Lake Charles Area. The original UP/SP merger application
included a pre-filing negotiated settlement, dated September 25, 1995, between UP and BNSF
and a supplemental agreement dated November 18, 1995. (UP/SP-22 at 348-359%%). These two

agreements were generally referred to in the singular as the “BNSF Settlement Agreement.” As

27 Separately from the description of trackage rights granted in Section 5, paragraph 5(b) does
say, “BNSF shall also have the right to handle traffic...” of Rosebluff shippers, but that is
separate from the statement of where trackage rights are granted. This separate sentence specific
to Lake Charles also does not state that the right to handle traffic was via a grant of trackage
rights.

28 References to UP/SP-# or BN/SF-# are references to pleadings in the F.D. 32760 proceeding
which were numbered sequentially by each filer, per the Board's instruction. The September 25,
1995 agreement between applicants and BNSF was denoted UP/SP-22.
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all parties acknowledge, the BNSF Settlement Agreement granted BNSF certain trackage,
marketing, haulage, and other rights to serve shippers who, prior to the merger were served by
only UP and SP and no other carrier (so-called “2-to-1” shippers). The intent was to preserve, in
a post-merger environment, two carrier competition at all locations previously served by only UP
and SP and no other carrier. Importantly, however, the original BNSF Settlement Agreement did
not grant BNSF any trackage rights to the Lake Charles Area. For the most part, the Lake
Charles Area did not qualify as a 2-to-1 area.

After the close of submission of evidence supporting or opposing the UP/SP merger,
UP/SP, BNSF, and what was then known as the Chemical Manufacturers Association announced
a modification of the BNSF Settlement Agreement to resolve various concerns asserted by some
chemical shippers entered into the CMA Agreement. The CMA Agreement was a product of
UP’s efforts to convince CMA to withdraw its opposition to the UP/SP merger. The CMA
Agreement did give BNSF access to handle traffic of Lake Charles and Westlake shippers
moving over New Orleans or to or from Mexico if the shipper had access to UP, SP, and KCS, 29

but it did not grant BNSF access to West Lake Charles, i.e. the Rosebluff Lead, including

CITGO. The CMA Agreement also was not structured to require terminal trackage rights.
Instead, the CMA Agreement included provisions requiring the payment of switch fees for UP to
physically handle Lake Charles Area traffic to the nearest interchange point with BNSF and for
UP to provide BNSF with “haulage rights." There were no financial or operating terms

governing terminal trackage rights.

% The rights granted to BNSF in the CMA Agreement applied only to traffic moving (a) from,
to, and via New Orleans, and (b) to or from points in Mexico via the Texas border crossings at
Eagle Pass, Laredo or Brownsville. Again, the right was to “handle traffic.” The CMA
Agreement did not say that BNSF was to have trackage rights.
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It was not until the June 3, 1996 simultaneous filing of closing briefs by all parties, that
the public (and the Board) first learned UP would make an additional amendment to the BNSF
Settlement Agreement, including expanding the CMA Agreement to include West Lake Charles,
including the Rosebluff Lead. Again, the form of that access was not specifically delineated.
Furthermore, KCS was not consulted and certainly did not consent to BNSF being given access
to handle traffic on the Rosebluff Lead. There was likewise no discussion or provisions
providing KCS with compensation for BNSF access to West Lake Charles.

After the briefs were filed, UP/SP and BNSF entered into yet another supplement to the
BNSF Settlement Agreement regarding switching fees (referencing UP/SP-BNSF reciprocal
switch charges at points other than 2-to-1 points). Because the Lake Charles Area was not a 2-
to-1 point, the supplement dealing with reciprocal switching points at non 2-to-1 locations once
again appeared to confirm that UP’s commitment to BNSF for access to the Lake Charles Area
was to be via switching/haulage and was not for terminal trackage rights.*® Unfortunately,
procedures did not allow KCS at that stage of the proceeding to clarify what type of access UP
was purporting to grant BNSF, though KCS presumed it was switching rights.

On August 6, 1996, the STB approved the UP/SP merger subject to various conditions
(“Decision No. 44”).%" In Decision No. 44, the Board adopted the BNSF Settlement Agreement
as amended by the CMA Agreement (and the post-briefing UP-BNSF agreed modifications to

them), and expanded BNSF’s access to the Lake Charles Area in three ways. First, at Shreveport

N Likewise, in BN/SF-70, BNSF's response to KCS’s petition to reconsider the Lake Charles
Condition, BNSF indicated on page 11 that if BNSF elects to serve Lake Charles Area shippers
via reciprocal switch, then KCS’s arguments would be moot because reciprocal switch is not
affected by the joint facility agreements, nor does it require KCS’s consent. This indicated to
KCS that BNSF viewed its access as switching rights.

3! See Union Pacific Corp.—Control & Merger—Southern Pacific Rail Corp., FD 32760
(Decision No. 44) (STB served May 31, 1996).
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and Texarkana, the Board allowed BNSF to interchange traffic with KCS that was originated by
KCS or delivered by KCS to shippers at Lake Charles, Westlake or West Lake Charles. >
Second, the Board removed the Mexico and New Orleans routing limitations established by
Section 8 of the CMA Agreement, vastly expanding even the broadened rights UP had agreed to
after the close of evidence.>® This broadening enabled BNSF to handle traffic to/from shippers
open to all of UP, SP and KCS at Lake Charles, Westlake and West Lake Charles from/to serve
all origins/destinations. Third, the Board ordered UP/SP to remove the haulage charge (but not
the switch charge) which UP sought to impose on BNSF under Section 8 of the CMA
Agreement.3 * The Board showed no awareness of the specifics of the KCS-SP joint facility
agreements. The Board also did not say that BNSF’s access was to be via terminal trackage
rights. BNSF was merely given the right to “handle traffic of shippers open to all of UP, SP and
KCS at... Rose Bluft."

Because KCS did not believe that UP or the Board had the right to grant BNSF any form
of access, even reciprocal switching rights, KCS petitioned the Board to reconsider its decision
regarding BNSF access to Lake Charles Area shippers. See KCS-65 (Filed Sept. 3, 1996). KCS

argued that the joint facility agreements at a very minimum required that BNSF gain KCS’s

32 See Id., slip op. at 153.This is an important feature because it indicates that BNSF was not to
have terminal trackage rights. If BNSF was given trackage rights to serve the Lake Charles Area
shippers, as it now claims, there would be no point in providing BNSF with the right to
interchange with KCS for purposes of KCS either originating or terminating Lake Charles Area
traffic at those locations switched exclusively by KCS and not UP. Instead, BNSF could have
just originated or terminated without the involvement of KCS, which is obviously what BNSF is
trying to do today.

33 See Id.
¥ See Id., slip op. at 153-154.

> KCS believed that the four SP-KCS joint facility agreements for the Lake Charles Area did not
allow UP to grant BNSF any form of access (including switching or haulage) to Lake Charles
Area shippers on those joint facilities without KCS’s consent. KCS also believed that the Board
had no authority to impose trackage rights on non-applicants such as KCS.
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consent to any form of access, or if BNSF wanted trackage rights, it should file a terminal
trackage rights application.

On December 4, 1996, the Board issued Decision No. 63 addressing the KCS Petition
and BNSF Reply. While the Board upheld BNSF’s right to “handle traffic” of Lake Charles
Area shippers, the Board did not hold that terminal trackage rights were in the public interest as
that term is defined in Section 11102 or that BNSF had already been granted such trackage rights
so that the filing of a terminal trackage rights application sometime in the future would be a mere
formality. Rather, Decision No. 63 was quite specific. The parties were to negotiate the form of
BNSF’s access to Lake Charles Area, and if KCS, BNSF and UP/SP were not able to come to an
agreement regarding some form of BNSF access, the four joint facility agreements were to be
submitted to arbitration for interpretation. Id. Only if the parties were unable to agree and the
arbitral interpretation produced a situation where BNSF access to the Lake Charles Area was
blocked, could BNSF then return to the Board to seek approval of a terminal trackage rights
application. Id. Only as a last resort would the Board consider whether an override of the terms
of the joint facility agreements might be necessary. Id.

BNSF never returned to the Board pursuant to Decision No. 63, never invoked
arbitration, and until two years ago, never filed a terminal trackage rights application. Nor could
it have returned to the Board under the terms of Decision No. 63 because BNSF’s access was not
blocked and still isn’t today. BNSF was able to achieve the access that it sought through an
agreement with UP for switching and haulage, which is fully consistent with the language of the
BNSF Settlement Agreement. Only now, in the context of this proceeding, does BNSF assert
that it was always granted trackage rights and that use of a terminal trackage rights Application is

a mere formality to implement those rights.
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The BNSF Settlement Agreement and the historical context of the UP/SP merger show
that BNSF was never granted trackage rights on the Rosebluff Lead. For UP to do so without
KCS’s consent would have violated the long-standing private contracts. For the Board to do it,
also would have violated those agreements and long-standing Board precedent that it cannot
compel trackage rights on non-merging carriers, such as KCS. Furthermore, such a grant of
trackage rights would not have been consistent with the various filings and assertions made
during the UP/SP proceeding. Lake Charles was not a 2-to-1 point covered by the trackage
rights language, nor, did the BNSF Settlement Agreement, even as resubmitted in 2002 by BNSF
and UP, grant BNSF terminal trackage rights on the Rosebluft Lead.

II. BNSF HAS NOT MET ANY PUBLIC INTEREST STANDARD FOR A GRANT
OF TERMINAL TRACKAGE RIGHTS

Although Decision No. 63 required BNSF to meet certain pre-requisites before filing a
terminal trackage rights application (i.e. negotiations and arbitration), which pre-requisites were
not met, the Board nonetheless said in Decision No. 2 in this sub-docket that BNSF was entitled
to file a terminal trackage rights application because “any rail carrier may file a terminal trackage
rights application under 49 U.S.C. § 11102 without permission from the Board” at any time. See
FD 32760 (Sub-No. 46), Decision No. 2, n. 8. Having now filed an application under Section
11102(a), BNSF, like any other shipper or carrier seeking to invoke Section 11102(a), must meet
the public interest test applicable to other terminal trackage rights application. BNSF has not
met that test.

There are only three “public interest” standards that justify granting a terminal trackage
rights application: Midtec; a service failure so as to justify prescription of alternative service, or
“bridge the gap” rights filed within the context of merger. Since the Board created the bridge-the

gap standard in this proceeding in 1996, there have been no other legally articulated standards
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other than these three. The Board has developed these strict standards because terminal trackage

rights are intended to be the “remedy of last resort.” See Shenango Inc., et. al. v. Pitts., Chartiers

& Youghiogheny Ry. Co., 5 .C.C.2d 995,1002 (1989) (as an ameliorative condition, “[t]rackage

rights are a remedy of last resort for use when less intrusive remedies such as rate relief and
reciprocal switching are insufficient”). Terminal trackage rights are not to be granted if there are

less intrusive remedies. Western Fuels Service Corporation v. The Burlington Northern and

Santa Fe Railway Company, et al., STB Docket No. NOR 41987, et al. (STB served Jul. 28,

1997), slip op. at 7 (“[a]s we have stated on several occasions, the prescription of terminal
trackage rights is an extraordinary remedy, one to be afforded only when less intrusive remedies
such as rate relief, alternative through routes, or reciprocal switching are insufficient”) (citations
omitted).*® Even in the context of a merger, terminal trackage rights have only been granted “in
limited circumstances where the rights were designed to bridge a gap within broader trackage
rights imposed on applicants and deemed necessary to remedy or mitigate anticompetitive effects
in the transaction.” CN/IC, slip op. at 51-52 (citation omitted). Accordingly, BNSF has to meet
at least one of these three standards in order to meet the public interest standard. BNSF has
fallen far short of meeting any of these standards.

A. BNSF Has Not Met The Midtec Standard

BNSF does not argue that its requested trackage rights are appropriate under Midtec.
Instead, BNSF disavows the applicability of Midtec (BNSF Opening Statement at 24-25, n. 9)
and makes no attempt to fit within that standard. Yet, Midtec is in fact the applicable precedent

for this Application, as it would be for any other terminal trackage rights application filed by any

36 Of course as discussed further herein, the lesser intrusive remedy of BNSF access via haulage
and switching rights have proven more than sufficient for BNSF to fulfill the competitive role
that the Board envisioned it to fulfill.
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other party seeking compelled trackage rights outside of a service failure case and not filed
during the merger proceeding. Indeed, the Board has previously made it clear that in a non-
merger context, the Board’s well-articulated standards applicable to terminal trackage rights

applications must be followed. See Western Fuels Service Corporation v. The Burlington

Northern and Santa Fe Railway Company, et al., STB Docket No. NOR 41987, et al. (STB

served Jul. 28, 1997), slip op. at 7 (decided after UP/SP)(rejecting argument that the Board could
apply the public interest language of 49 U.S.C. 11102 without regard to the competitive access
regulations and Midtec in a non-merger proceeding).37

Under the Midtec standard, BNSF needs to show that UP’s and KCS’s actions were

anticompetitive so as to justify BNSF terminal trackage rights. Types of anticompetitive actions
include foreclosure; refusal to deal; price squeezes; or any other recognizable form of

monopolization or predation. See Vista Chemical Company v. The Atchison, Topeka and Santa

Fe Railway Company, 5 [.C.C. 2d 331, 336 (1989). BNSF has not met or even attempted to

meet this standard or to show that UP’s and KCS’s action are anticompetitive. Nor could BNSF
make such a showing. BNSF’s access is not foreclosed or blocked at all. BNSF already
accesses the CITGO facility today via a reciprocal switching arrangement to which KCS has
consented. There is no evidence by BNSF that its lack of trackage rights has prevented it from
competing. BNSF simply claims that it does not have to provide any evidence or argument

regarding its competitive situation because such evidence is not even relevant. It is not

37 As articulated in Decision No. 2 issued in this proceeding, BNSF was not required to follow
the steps outlined in Decision No. 63 before filing its Application. One of the rationales given
for that holding was that “any rail carrier may file a terminal trackage rights application under 49
U.S.C. § 11102 without permission from the Board” at any time. See FD 32760 (Sub-No. 46),
Decision No. 2, n. 8. If'this is the rationale for allowing BNSF’s application to proceed, then
BNSF should be required to abide by the Board’s well-articulated standard applicable to terminal
trackage rights applications filed outside of a merger or service inadequacy claim. That standard
is the Midtec standard.
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irrelevant, but if anything, as Drs. Reynolds and Neels show in their verified statement, BNSF is
a very effective competitor to both UP and KCS and there is no basis to claim that actions taken
by KCS and UP have blocked BNSF access or are engaging in anticompetitive practices.®

B. BNSF Has Not Met The “Bridge The Gap” Standard

Outside of Midtec and the 49 CFR §1146 standard (which involves service failures such

as extended embargoes and which all parties agree is inapplicable to this situation), there is only
one other public interest standard: the “fill the gap” or “bridge the gap” standard. It was this
standard that was applied when the Board granted a terminal trackage rights application for
overhead rights on three small segments of KCS track as part of Decision No. 44. While BNSF
did at least briefly address this standard in its Opening Statement, BNSF’s feeble attempt to
shoehorn the facts of this Application into that standard by claiming that the “basic fact patterns
are essentially identical,”” is simply not accurate.

The bridge the gap standard is not applicable to the Rosebluff Lead. One will search long
and hard to find any language in Decision Nos. 44 or 63 that indicates that the standard should
apply to a terminal trackage rights application filed years after a merger was consummated or
that it applies to anything other than the limited situation of connecting two segments of track
within the context of a merger proceeding where such a connection is necessary to implement a
merger condition.

Even if the “bridge the gap” standard applied to this stand-alone application, BNSF has
failed to meet the test for obtaining terminal trackage rights under the bridge the gap standard. In

the UP/SP merger, the Board had to decide on a terminal trackage rights application UP sought

38 Merely because KCS has refused to allow BNSF to use KCS property without an agreement
and without compensation is not anticompetitive behavior warranting the extreme remedy of
terminal trackage rights.

%% See BNSF Opening at 23-24.
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for itself and for rights it sought for BNSF over two small segments of KCS track in Shreveport
and one small segment of KCS track in Beaumont. This terminal trackage rights application was
filed concurrently with the merger application and the trackage rights were, according to UP and
BNSF, needed for BNSF to conduct its trackage rights operations over the segments between
Houston and Memphis and between Houston and New Orleans under the BNSF Settlement
Agreement. The small segments owned by KCS were short track segments connecting large
track segments owned by either UP or SP over which UP was granting BNSF extensive interstate
trackage rights. KCS was unwilling to grant BNSF access over these small segments without an
agreement and without adequate compensation. As such, UP and BNSF filed the terminal
trackage rights application as part of the merger application.

With respect to the public interest standard, KCS argued that Midtec applied. The Board
acknowledged that there was language from previous decisions supporting KCS’s view, but
specifically overruled such prior language and created a new standard applicable only to
mergers. The Board said that in the context of that particular merger and factual situation,
Midtec was not the applicable standard. Instead, the Board created a new standard — the “bridge
the gap” standard. Under this newly created standard, the Board found that the public interest
was met because BNSF’s use of the three small KCS segments was “essential to the merger
conditions permitting BNSF to provide a competitive alternative in the Houston-Memphis and

Houston-New Orleans corridors.” Decision No. 44, slip op. at 168. Without the use of these

three small segments, there would be “gaps” in BNSF’s ability to utilize its trackage rights,
which were a necessary condition to ameliorating the anticompetitive effects of the merger.
Thus, an exception to Midtec was created, but this exception was to be rarely applied and only in

limited circumstances. See CN/IC, slip op. at 51-52 (citation omitted)(decided two years
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later)(noting that the Board has required non-applicant carriers to grant terminal trackage rights
to another carrier only in limited circumstances where the rights were designed to bridge a gap
within broader trackage rights imposed on applicants or deemed necessary to remedy or mitigate
anticompetitive effects in the transaction).

By its own admission, BNSF's Application in this case is not for a small intermediate
segment in the middle of a much larger, generally overhead, extensive grant of interstate
trackage rights; rather, it seeks unlimited rights to pick up, deliver and directly serve CITGO and
multiple other shipper facilities on a densely used industrial lead at one location. Neither are the
rights “necessary” to mitigate an anticompetitive effect of the UP/SP merger for the Lake
Charles Area shippers. As is discussed in the next section, those anticompetitive effects were
long ago mitigated through the less intrusive remedy of switching and haulage. Here, BNSF
simply seeks to cut its costs and improve its profit margin at the expense of KCS, UP and the
shippers on the Rosebluff Lead.

Contrary to what BNSF feebly attempts to argue, the facts here are certainly not
“essentially identical” to the facts surrounding the terminal trackage rights granted in UP/SP, as
clarified in CN/IC. The distinctions between this case and UP/SP are not “immaterial” as BNSF
claims. BNSF Opening at 25, n. 9. Clearly, the trackage rights here are not needed to “bridge
the gap” or to mitigate anticompetitive actions taken by UP or KCS. As such, BNSF has failed
to meet any of the public interest standards applicable to a Section 11102 proceeding and its
Application should be denied.

III. TERMINAL TRACKAGE RIGHTS ARE NOT NEEDED TO ENSURE THAT
BNSF CAN COMPETE WITH UP AND KCS

Perhaps acknowledging that it can't meet any of the legally approved public interest

standards, BNSF argues that public interest requirement has already been met because,
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purportedly, the Board made a determination long ago in Decision No. 44 that BNSF trackage
rights to the Lake Charles Area met the public interest test of Section 11 102.° of course, this is
circular logic, and ignores that there is no language in Decision No. 44 holding that BNSF’s
access to Lake Charles should be via terminal trackage rights or that the Section 11102 “public
interest” test was met those many years ago. Indeed, how could there have been such language?
Unlike the bridge the gap terminal trackage rights application, BNSF did not even file such an
application for terminal trackage on the Rosebluff Lead. Indeed, the public interest element of
Section 11102 was not even discussed in the context of the Lake Charles Condition in either
Decision 44 or 63.

Having now filed an application, and as discussed above, BNSF needs to meet at least
one of the three tests applicable in a Section 11102 proceeding — none of which BNSF has met.
Instead of meeting these standards, BNSF simply claims that because UP and the Board granted
it “trackage rights” (which, as noted above, is not an accurate statement because BNSF was
granted “access” or the “right to handle” traffic for Lake Charles Area shippers -- which is not
the same as trackage rights), to implement that grant of trackage rights, the Board should ignore
all previous precedents applicable to imposing trackage rights on non-applicant carriers, ignore
all previous precedents applicable to terminal trackage rights applications, and simply make a de
jure finding that the Section 11102 public interest test has already been met and grant the
Application. Such an argument has no basis in law or fact and should be outright rejected.

BNSF attempts to justify its unsupported application of the public interest standard by

arguing that the “public interest” requires BNSF to have terminal trackage rights as a necessary

4 See BNSF Reply to 1st Motion at 5. The Board has “already ... conclusively determined (in
Decision No. 44), and then reconfirmed (in Decision No. 63) that terminal trackage rights were a
vital and necessary component in resolving the loss of competitive options to Lake Charles area
shippers as a result of an inadequately-conditioned UP/SP merger.”
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component to fulfilling the Lake Charles Condition so as to preserve the pre-merger competitive
options of the Lake Charles Area shippers. Indeed, BNSF goes so far as to claim that the failure
to give them terminal trackage rights would “defeat the Board’s prior efforts to preserve the pre-
merger competition that existed between UP and SP,” BNSF Opening at 13, and that “direct
BNSF service is a vital and necessary component in resolving the loss of competitive options to
Lake Charles area shippers.” Id. at 15. BNSF further claims that its Application must be granted
“[flor CITGO to have the competitive option that the Board deemed critical.” Id. at

Yet, BNSF presents no evidence to show that its current access has not “resolved the loss
of competitive options™ or that it is unable to “play the competition-preserving role that the
Board designated for it” under its current access. Indeed, as shown by Drs. Reynolds and Neels,
BNSF does compete with both UP and KCS, and quite effectively. BNSF’s existing access,
which is through switching and haulage rights,*' has allowed BNSF to more than fully replicate
the competition that would have otherwise been lost when SP merged into UP. As such, even if
the Board were to create a new public interest standard based upon whether or not BNSF has
replicated the competition that would have otherwise been lost when SP merged into UP, BNSF
fails to meet such a standard because there is no need to impose terminal trackage rights to
preserve shippers’ pre-merger competitive options.

A. Drs. Reynolds’ and Neels’ Analysis Establishes That BNSF Is Already An
Effective Competitor Without Terminal Trackage Rights

KCS is not required to disprove BNSF’s claims that terminal trackage rights are “critical”

and “required” for BNSF to be an effective competitor, as BNSF claims. Nevertheless, KCS will

“! Even though KCS’s consent was not obtained when UP and BNSF entered into their switching
and haulage arrangement, KCS has not challenged this arrangement as a breach of the various
Jjoint facility agreements. It should be noted that with one exception, KCS also serves the
CITGO facility via UP switching services. As such, BNSF’s Application actually seeks more
access to CITGO than KCS itself has.
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do so. KCS retained Dr. Robert Reynolds and Dr. Kevin Neels of the Brattle Group to examine
BNSF’s assertions that terminal trackage rights are necessary for BNSF to be an effective
competitor. In preparing their attached verified statement, Drs. Reynolds and Neels used access
granted by the Board to the STB’s confidential waybill sample for the years 1996-2013 for
originations and terminations in the Lake Charles Area. ¥ They combined that information with
UP’s, BNSF’s and KCS’s 100% traffic tapes for Lake Charles Area terminations and
originations for the years 2012 and 2013* to analyze market shares, traffic patterns, and the
competitive roles played by UP, KCS and BNSF in the Lake Charles Area. This analysis was
further supplemented by a limited amount of documents produced by UP, CITGO, and BNSF
during the discovery process. As explained in the verified statement, Drs. Reynolds and Neels
concluded that BNSF is already an effective competitor for CITGO’s traffic; that BNSF has
provided competitive railroad service to CITGO and other Lake Charles Area shippers for years;
and has more than fulfilled the role of a competitive substitute for an independent SP as
envisioned by the Board when it adopted (and expanded upon) UP’s and BNSF’s agreement to
grant BNSF access to Lake Charles Area shippers in the first place.
1. The Data Clearly Shows That BNSF Has Been Able to Achieve a Substantial
Presence in Lake Charles Area Demonstrating That BNSF Is an Effective
Competitor Via Reciprocal Switch Service

Drs. Reynolds and Neels analyzed BNSF’s effectiveness as a competitor by evaluating

two essential indicators: current market shares and price. As demonstrated in Tables 1 and 2 to

*2 The waybill sample is a stratified random sample of carload waybills for all U.S. rail traffic
submitted by all rail carriers terminating 4,500 or more revenue carloads annually. In this
proceeding, the STB provided Drs. Reynolds and Neels access to all of the waybill records
corresponding to shipments either originating or terminating in the Lake Charles BEA Economic
Area over the period from 1996 through 2013. See Reynolds/Neels VS at 3.

3 Unlike the waybill sample, the data provided by the railroads represents a census of all traffic
into or out of the area, while the data contains information on the tonnage shipped, it does not
contain information on revenues or prices. See Id.
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the Reynolds/Neels VS, BNSF’s market shares demonstrate that BNSF has been, and is, an
effective competitor to UP and KCS. Indeed, as shown in Table 1, in 2012 and 2013, BNSF

handled || of inbound tonnage, with UP handling approximately [[JJJJ ]l and

KCS handling the remaining traffic.** The fact that BNSF in two recent years handled [-
_l demonstrates that BNSF maintains a
strong competitive presence in the Lake Charles area. Table 2 to the Reynolds/Neels VS
breakdowns the outbound shares of rail traffic out of the Lake Charles Area by each carrier in
2012 and 2013.% BNSF [ G
percent in both years, while UP handled slightly less than |.] of outbound traffic, and KCS
handled the remainder. Tables 1 and 2, collectively, show that BNSF, which did not serve the
Lake Charles area prior to implementation of the Lake Charles Condition, has grown from a zero
share to ([l 1 of inbound traffic, and a not an (I sh-re of outbound traffic.
The data clearly shows that BNSF has flourished in a post-merger environment.

Table 3 to the Reynolds/Neels VS offers a comparison of Lake Charles Are market shares
from 1996 to 2013 (the year of the most recent traffic data supplied by all three carriers).*®
While Table 3 shows that inbound and outbound Lake Charles area traffic percentages have
fluctuated because of changes in shipper populations, railroad markets, and product markets,
such variation is not surprising when you consider business operations spanning 17 years. Most

importantly, Table 3, analogous to Tables 1 and 2, demonstrates that BNSF _

I :c 4, which summarizes

4 Id at 4.
@ Id at 5.
% 1d. at 6.
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analysis of Inbound Tonnage to Lake Charles Area, by Commodity, based on Traffic Tapes,

2012-13, also discredits BNSF’s claims that it has struggled to establish itself as a competitor in

the Lake Charles Area. Contrary to BNSF’s claims, Table 4 shows that with regard to ||l

I . ot 8.

Interestingly, BNSF’s Application for terminal trackage rights was initiated because
BNSF claimed it needed trackage rights “to directly serve CITGO [a crude oil shipper] and other

customers in the West Lake Charles area.”*’ However, during the two-year span from 2012-

2013, BNSF transported [ of the |
| (. ot (0. As shown by Table 5 to the Reynolds/Neels VS,

BNSF’s lack of terminal trackage rights does not appear to have hampered BNSF’s ability to
meet its CITGO commitments or to “fulfill important aspects of the competition-preserving role
that the Board established for BNSF under the merger conditions relating to Lake Charles area
shippers.”*®

Table 6 to the Reynolds/Neels VS describes tonnage shares by year for inbound traffic
into Lake Charles. While traffic shares have fluctuated on a year to year basis, it is clear that
over the entire period the share of inbound traffic handled by BNSF has trended upward. In
2013 (the last year for which BNSF supplied its traffic tapes), BNSF handled I-] of the
inbound traffic, in comparison to the [[Jfi it handled in 1997. Id. at 11.

In short, both the traffic tapes and the waybill data suggest that BNSF has a significant

competitive presence on routes into and out of the Lake Charles area and that this is not a new

phenomenon, but rather, the culmination of sustained series of increases in market share.

“" BNSF Application at 2-3.
® See Reynolds/Neels VS at 3.
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Clearly, the data shows that BNSF is already an effective competitor so that terminal trackage
rights are not necessary to preserve any loss of competitive options that Lake Charles Area
shippers may have incurred absent the Lake Charles Condition. Indeed, it is clear that not only
did Lake Charles Area shippers have competition preserved, but this is one of the few markets
where the UP/SP merger actually resulted in enhanced competition far beyond the competitive
options that the shippers had prior to the merger. There is simply no need to grant BNSF
additional rights for BNSF to provide the competition that the Lake Charles Condition was
intended to preserve.
Za The Rate Changes Since the UP/SP Merger Indicate That BNSF Has Been
Effective in Replacing Lake Charles Competition Lost as a Result of The
UP/SP Merger
While market shares are perhaps the most important indicator of BNSF’s competitive
presence, Dr. Reynolds and Dr. Neels also evaluated the trend in rates in order to determine
whether BNSF’s rivalry has resulted in successfully maintaining competition as the Board
intended by granting BNSF the right to handle traffic of Lake Charles Area shippers. If
competition had been reduced, Lake Charles Area rates would have been expected to increase
more than rail rates increased generally. [n making this analysis, one would generally expect rail
rates to rise during the period from 1997-2013, if only to keep up with general inflation and other
cost and capacity pressures on the railroad industry. However, in determining whether BNSF’s
presence has resulted in maintaining competitive rates, what is important to focus upon is not on
whether rates have increased or decreased, but rather, whether the rates increased or decreased
relative to railroad rates in general. Reynolds/Neels VS at 14.

With respect to outbound rates, Drs. Reynolds and Neels determined that over the period

from 1997 through 2013 rates on outbound routes I_
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I (0. By this measure, it does not appear that there has been

any systematic upward trend in rates in the Lake Charles Area over the post-merger period so
that one could argue that Lake Charles Area shippers are not receiving the benefits of rate
competition between UP, KCS, and BNSF. Indeed, relative to industrywide price trends, rates
on Lake Charles outbound routes have decreased slightly more often than they have increased.

Likewise, rates on inbound traffic show a similar trend. Over the period from 1997

through 2013, rates on inbound routes ||
B (O Relative to industrywide price trends, rates on Lake Charles
inbound routes have |

e |

Based on Drs. Reynolds’ and Neels’ analysis, there is simply no indication in this
alternative analysis of a broad and systematic upward trend in rates over the post-merger period
so as to indicate that BNSF was not providing an effective competitive constraint. Indeed,
overall, Drs. Reynolds and Neels conclude that relative to the general level of railroad rates, the
rates paid by Lake Charles Area shippers have actually declined more often than they have
increased. Id. at 15.

Since the approval of the UP/SP merger, BNSF has used the access it was granted to
handle the traffic of Lake Charles Area shippers to establish itself as a significant competitor on
routes into and out of the Lake Charles Area. In fact, BNSF handles a significant share of the
overall Lake Charles Area rail traffic and of traffic on many important routes. According to Drs.
Reynolds and Neels, from either a market share or rate perspective, there is nothing in the

evidence to suggest any inability on the part of BNSF to fulfill successfully the competitive role
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that was envisioned by the STB when it imposed the Lake Charles Condition, and there is
certainly no justification for granting terminal trackage rights to further enhance BNSF’s

competitive role.

B. Documents Produced In Discovery Establish That BNSF Is Already An Effective
Competitor Without The Need For Terminal Trackage Rights

The conclusions of Drs. Reynolds and Neels are not merely empirical in nature, but are
also buttressed by the documents that KCS was able to obtain through discovery. These
documents corroborate Drs. Reynolds’ and Neels’ findings and demonstrate clearly that BNSF’s
switching and haulage access to the Lake Charles Area, and more specifically to customers along
the Rosebluff Lead, has allowed BNSF to more than fill the competitive role of substituting for
SP’s service, especially in regards to CITGO. Indeed, prior to the merger, CITGO received
service from only two carriers: SP and KCS. Yet, as a result of the Lake Charles Condition,
CITGO’s competitive options were actually increased and UP, BNSF, and KCS have all

provided service to CITGO at one point or another. For example, in April 2014, Kathleen Seleny

of BNSF indicated that |1

-] vie for CITGO’s business.” As Drs. Reynolds and Neels showed, BNSF is actually the
O TR BN L T o

Not only does BNSF have the [-] market share of crude oil deliveries to CITGO,
but it has used this market power to actually frustrate and potentially eliminate the competition

provided by KCS for similar crude oil deliveries to CITGO. Documents produced by BNSF

indicated that BNSF was concerned that |
I * BNSF did not want the competition

4 See BNSF-C-0000096.
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so it planned to strategically use |
B (hc same document indicated that aside from [l

I * BNSF also used its market

power in a cynical move to attempt to establish the feasibility of moving unit trains to -

I 5srs documents indicate thet [

B 1hus, not only can BNSF compete against KCS, but in at least the case of crude oil
originating in [-], it was able to use its market power to manipulate the market to favor
BNSF or KCS depending upon the desires of BNSF.

CITGO is by no means the only Lake Charles Area shipper to benefit from the strong
competition provided by BNSF. In March 2014, BNSF and UP were involved in negotiations
with [ | s ¢ the current haulage-to-reciprocal
switch arrangement.> Notwithstanding that BNSF could only serve [-] via its haulage and

reciprocal switching rights, BNSF competed and won the contract. Further, BNSF anticipated

(I dcspitc only serving the customer via reciprocal switch.
According to documents produced by BNSF, the ||

0 See BNSF-HC-000649. Clearly, if anything, it was BNSF who was undertaking an
anticompetitive action, not KCS.

51 Id.
52 See BNSF-HC-000667.

53 See BNSF-HC-000146 RESP 01.
4 1d.
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_|55 Even more compelling, BNSF was able to secure [|||| |
—I. despite being at what BNSF perceived as an economic disadvantage
to KCS.>® Perhaps BNSF says it best, (e L. T e ||
I ' - dditionally, in 2012, BNSF
projected it had a ||
B Collectively, [ GG i onstrate that BNSF is actively
competing for Lake Charles Area traffic over the Rosebluff Industrial Lead. As of February
2015, according to BNSF’s own estimates, BNSF has an estimated |||
ETe——

Not only is BNSF effectively competing against UP and KCS, but BNSF’s market share

is more than likely to grow now that it has completed its Lacassine Yard. One need look no

further than BNSF’s presentation entitled _
I, - (1 2012, BNSF’s Rollin Bredenberg
I ' Vhile, the slides indicate that BNSF believed that
e | e S e = e 5 e g |

55 See BNSF-HC-000308.
56 See BNSF-HC-000702.
37 See BNSF-HC-000787.
5% See BNSF-HC-000703.
%% See BNSF-HC-000696.
60 See BNSF-HC-001597 through BNSF-HC-001613.
6! See BNSF-HC-001600.
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62
R S —— it M I

Other internal BNSF documents also corroborate this point. One document shows that

BNSF tself believed thet (N
I ' A ional documents indicated
| e |

B None of the customers cited BNSF’s inability to directly serve them via trackage
rights as the reason for not considering BNSF service.

As a result of these concerns, in 2012, BNSF’s Strategic Studies team determined that

66
I

62 See BNSF-HC-001604.
63 See BNSF-HC-000400
64 See BNSF-HC-000410
55 See BNSF-HC-001607.
% See BNSF-HC-001609.
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BNSF’s conclusions and analysis appear to be correct because as seen in BNSF’s own

I | " rcscntation, it was the building of the ||
[ | [d. n fuct, s of

February 2015, BNSF retained the [[JJffi business and added an additional [[jjjjjji revenue

units. BNSF is also optimistic that it because of its new infrastructure investments, it will take

| e
| [d.

Thus, the discovery documents produced by BNSF clearly show that BNSF has been, and
can continue to be, an effective competitor for Lakes Charles Area traffic without the terminal
trackage rights access it is requesting in this proceeding. While BNSF continues to insist that its
ability to serve CITGO or other shippers has been impaired due to its inability to provide
terminal trackage rights and that it needs terminal trackage rights to fulfill the competitive role
envisioned by the Lake Charles Condition, the documents it produced tell a different story.
These documents show that BNSF is a very effective competitor and that to the extent there were
any problems serving CITGO or other shippers, such problems were largely due to BNSF own
refusal to invest in adequate infrastructure and not its inability to operate under terminal trackage
rights. Of course that failure has largely been eliminated by the building of its Lacassine yard.
The building of that yard will make BNSF even more competitive, further mitigating any claim
that BNSF needs terminal trackage rights to compete with KCS and UP.

C. Any Service Or Other Problems Experienced By CITGO Were Not Due To The
Inability Of BNSF To Operate Under Terminal Trackage Rights

With regard to CITGO in particular, CITGO offers support for BNSF’s Application by

claiming that BNSF’s terminal trackage rights would “better serve the existing and future needs

87 See BNSF-HC-001612.
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of the CITGO refinery.” CITGO Petition To Intervene at 3. It is important to note, however, that
CITGO did not say BNSF was unable to compete for its business, nor could it make that
statement since BNSF moves a [ il amount of CITGO inbound crude oil. CITGO also
provides no evidence to back up its claim that BNSF terminal trackage rights would “better
service” its needs.

At most, CITGO and BNSF make a half-hearted attempt to claim that BNSF is not
providing adequate service, when CITGO claims that “its service needs were not being satisfied
by UP,” CITGO 9/4/14 Letter, and BNSF claims that BNSF service via reciprocal switch by UP
had become increasingly unsatisfactory for CITGO so that direct physical service by BNSF was
now required. BNSF Opening at 9. Those statements do not prove that BNSF terminal trackage
rights access would resolve CITGO’s concerns. Indeed, when one examines the record and the

documents produced in discovery, it is clear that the alleged service deficiencies (_

I |- Given the inherent limitations in

CITGO’s infrastructure, neither CITGO nor BNSF has shown that BNSF terminal trackage
rights service would “better serve” the needs of CITGO.

Indeed, whatever past service problems there have been during 2012 through 2014, such
problems were not UP’s or KCS's fault, but were self-inflicted by CITGO. At the time BNSF’s
request for terminal trackage rights to CITGO was filed, UP reported the CITGO facility’s
current track structure could only accommodate [.] railcars per day and [-] cars a month.

Such limited facilities would obviously not be adequate to service [l car unit trains of

% See BNSF-HC-000066, BNSF-HC-000068; BNSF-HC-000103 through BNSF-HC-000110;
BNSF-HC-000120; BNSF-HC-000120 through BNSF-HC-000136; and BNSF-HC-000215,
BNSF-HC-000262.
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crude oil and BNSF knew it. A |
I e, despite CITGOs |
_| CITGO’s unloading capacity remained at [JJfI, though BNSF again
indicated that CITGO expected to | |

September of [l came and went with CITGO’s unloading capacity remaining at [[Jfj, but
there were indications that capacity could be increased to [ if all went well in the (||| G
3

From the time BNSF first notified UP that it desired to operate trains direct to CITGO,
until sometime in [JJjl, the CITGO facility was unable to |—
I s o (1
-]72 Interestingly, that e-mail confirms not only that |_
I c. The same e-mail indicates that i f | NN
I | 1. These documents clearly
establish that because ||
Y | - that any

% See BNSF-HC-000022.
70 See BNSF-HC-000098.
7! See BNSF-HC-0000101.
2 See BNSF-C-0000096.
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congestion and service problems were not the fault of UP switching, but were a consequence of

crrGo [

Despite ([ NG
I - [n fact at one point, CITGO’s
operations were so | R
R T e e TN i
Again, this shows that contrary to what BNSF may like the Board to believe, CITGO’s service
issues in ||
[ |

Other documents also show that it was |_| —not BNSF’s

lack of terminal trackage rights - that significantly contributed to CITGO’s service issues. As

noted by BNSF, for years, CITGO has had a tendency [ ||| [ GTGTcNTGGE

3 See BNSF-HC-000098, and BNSF-HC-000105.
™ See BNSF-HC-000105.

> See BNSF-HC-000068; BNSF-HC-000103 through BNSF-HC-000110; BNSF-HC-000120;
BNSF-HC-000120 through BNSF-HC-000136; and BNSF-HC-000215.
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76
[ T s s |

_] 7 He went on to say that the presence
o | B O S —
N | 1. In April 2013,

e e e L
N These

statements directly confirm that in addition to the lack of adequate unloading capacity at the
CITGO facility, CITGO’s car ordering practices play a significant part in its rail transportation
woes.

In summary, the documents produced in discovery clearly demonstrate that ||| [ |Gz

_] Contrary to BNSF’s claims, BNSF’s inability to take cars directly to
CITGO’s facility via terminal trackage rights is not the underlying problem affecting CITGO’s

operations. The various documents produced by both BNSF and CITGO do not say that a lack

76 See BNSF-HC-000066.
7 See BNSF-HC-000262.

™ Under Section 11102, it is BNSF’s burden to show that its operations do not interfere with
KCS’s operations, not the other way around.

7 See BNSF-HC-000082 and BNSF-HC-000086 RESP 06.
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of competition between UP, BNSF, and KCS was the reason for CITGO’s service problems. As
such, the notion that BNSF operating its own trains to the CITGO facility is necessary to serve
CITGO and is required for CITGO to have an effective competitive option is simply not borne
out by the documents. In fact, as discussed below, BNSF physical access to CITGO will only
complicate matters further and will actually cause more operational problems for UP and KCS,
not less.

In the end, BNSF has not met the strict public interest standard of 49 U.S.C. 11102(a).
BNSF has not met the Midtec standard, although that is the appropriate standard. BNSF has also
not established that its request fits within the narrow “bridge the gap” exception to Midtec which
has been applied in merger proceedings to connect long segments of overhead trackage rights.
BNSF has not met the service inadequacy test either. Even if one applies BNSF’s vague and
legally unprecedented general public interest standard, i.e. that BNSF direct physical access is
required for it to fulfill the competitive role that the Board envisioned it to fulfill, BNSF fails that
standard as well because BNSF has served shippers in the Westlake/West Lake Charles area for
nearly nineteen years, and as Drs. Reynolds and Neels show, has done so very effectively.

The evidence of competition in this case shows that BNSF does not require terminal
trackage rights to compete and that BNSF direct physical access to Lake Charles Area shippers is
not “critical” to BNSF’s ability to serve the shippers. Rather, this is simply a case of BNSF and
CITGO attempting to obtain more access than the Board required and to do so at the expense of
KCS, UP, and the many customers they serve on the Rosebluff Lead. The trackage rights BNSF

seeks are not in the public interest.
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IV.  BNSF’S PROPOSED OPERATIONS OVER THE ROSEBLUFF INDUSTRIAL
LEAD ARE NOT PRACTICABLE AND WOULD IMPAIR KCS’S ABILITY TO
SERVE ITS EXISTING SHIPPERS
Under Section 11102, not only must BNSF’s request for terminal trackage rights be in the

public interest as those words have been defined through regulation and case law, but BNSF

must also show that its proposed operation is “practicable...without substantially impairing the
ability of the rail carrier owning the facilities or entitled to use the facilities to handle its own
business.” 49 U.S.C. §11102(a). As with the public interest element, BNSF, as the party
requesting relief from the Board under Section 11102(a), has the burden of proving that its
proposed operations meet this test.

Under Section 11102(a), BNSF must show that its proposed operation is (a)
“practicable,” and (b) will not “substantially impair the ability of [KCS and UP] to handle
[their] own business.” Here, BNSF has failed in at least the following respects to meet the
statute’s requirements to show that its proposed operation is practicable and won’t substantially

interfere with KCS’s existing service:

(a) BNSF’s proposal is based on incorrect factual assumptions;

(b) the proposed operation is described too vaguely to show that it is practicable or will
not interfere;

(c) the description of the proposed service is manifestly incomplete, particularly by
offering no shipping volumes and offering no description of how BNSF would propose to
serve the many shippers other than CITGO on the Rosebluff Lead to which it seeks
access; and

(d) the operation described is incompatible with current operations on the Rosebluff
Lead.

A. BNSF's Proposal Requiring Operating Windows and Open Tracks Would
Substantially Interfere with KCS’s Service to Shippers

BNSF believes that UP and KCS can create an unknown number of ‘windows’ through

Rosebluff Yard and along several miles of the Rosebluff Lead so that BNSF can travel without
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interruption the nearly 25 miles from Lacassine Yard to CITGO in 30 to 45 minutes. Aside
from its unobtainable speed, this plan would either force KCS to leave a track open during
KCS’s operations in Rosebluff Yard, or to clear out of Rosebluff Yard early. Either would
substantially harm KCS’s service to shippers. %
1. There Is No "Operating Window" Available To BNSF

As an initial matter, BNSF starts from the incorrect factual premise that the 5 a.m. to 7
a.m. time period is wholly within the period allocated to UP to operate in Rosebluff Yard, and
as such, BNSF service would not interfere with KCS.®' This premise is wrong. "KCS’s
planned operating period [in Rosebluff Yard] is from 1800 hours to 0600 hours (that is,
overnight, 6 p.m. to 6 a.m.)." Scott VS at 5. In fact, the 5:00 a.m. to 7:00 a.m. “window” that
BNSF imagines seldom exists. KCS’s operation often extends beyond 6:00 a.m.,
predominantly due to delays beginning in its 12-hour operating period or due to unforeseen
circumstances causing delays. Id. at 9-10. Mr. Scott's statement shows that in the 62 days
studied by KCS, the start of KCS’s 12-hour operating period in Rosebluff Yard was delayed
more than an hour on 40 of those days. Most of those delays were more than 2 hours, and one
as much as 6 hours. Id. at 7-8. When KCS is delayed in starting its operations in Rosebluff
Yard, it usually is delayed in completing them also. Consequently, Mr. Bartoskewitz says that

in the periods studied, "about 60-65% of the time, the "window" BNSF imagines for entering

the Rosebluff Lead does not even exist." Bartoskewitz VS at 6.

% The plan would also, KCS believes, force UP to spend much time and effort rearranging its
operations in Zone 2, south of Rosebluff. KCS anticipates that UP’s filing will explain these
obstacles.

8! Bredenberg VS at 7, referring to a proposal from UP to allow BNSF to operate "between Sam
and 7am" as "a two-hour window...during UP's 12-hour operating period."
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Because the two-hour "window" BNSF seeks normally does not exist, it would have to be
manufactured by cutting short KCS’s service to existing shippers that are served from Rosebluff
Yard. Accordingly, BNSF's claim that "BNSF's direct train service . . . [would occur] during
UP's 12-hour operating period” (See BNSF Opening at 7) is wrong. In fact, BNSF’s plan would
force KCS to cut short its service to shippers adjacent to Rosebluff Yard two-thirds of the time.
Cutting at least one, but ordinarily several hours from KCS’s 12-hour operating period in
Rosebluff Yard will have substantial adverse impact on KCS’s service. Verified Statement of
Steve Sullivan and John Ireland of R.L. Banks & Associates ("Sullivan/Ireland VS") at 16.

2. There Is No Available Track Space To Accommodate BNSF Trains While
KCS Is Operating

Unless KCS terminated its switching in Rosebluff Yard early, harming shippers, KCS
would have to try to keep a track open for BNSF. Doing so would harm KCS’s flexibility and
efficiency in serving shippers and its ability to finish its operation in Rosebluff Yard. Rosebluff
Yard is a tightly constrained operating environment. Holding tracks open for BNSF to pass
through would substantially interfere with KCS’s ability to do the work it needs to do in
Rosebluff Yard.

As described by Mr. Jimmy Scott, KCS’s Senior Trainmaster with responsibility for the
Lake Charles Area, KCS crews use all of the tracks in Rosebluff Yard for their operations.
Rosebluff Yard consists of six tracks, each about a mile long. The yard is bordered by Interstate
10 on one side and Pete Manena Road on the other, with four highway ramps passing over the
western portion of the yard and connecting track. There also are two small storage tracks a

short distance west of the yard.®? Exhibit 4 to Mr. Scott's statement is a schematic

82 KCS personnel commonly refer to the portion of Rosebluff Yard nearest the 50/50 Line as the
cast end and the portion connecting to Zone 2 as the west end. Rosebluff Yard runs generally
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representation of Rosebluff Yard and adjacent trackage, taken from KCS’s Spot Location and
Inventory Control ("SLIC") Book.

UP and KCS allocate which tracks in Rosebluff Yard each can use to hold cars, but when
the carriers perform switching in the yard, they often use all of the tracks in the yard. KCS uses
the tracks in Rosebluft Yard for many purposes, including -

e to bring cars being interchanged to UP from customers in Zone 1 or for delivery to
customers in Zone 2;

e for UP to deliver cars to KCS to be switched to customers in Zone 1 or from customers in
Zone 2;

* to hold cars until needed by customers;

e to switch cars between various tracks while collecting them from or distributing them to
customers adjacent to Rosebluff Yard; and

e for gathering cars to be moved to Mossville Yard or to UP's Lake Charles Yard for
movement out of the area or to storage.

For example, KCS’s crew job RLC210 is the earlier of the two KCS jobs that works
Rosebluff Yard. Scott VS at 6-7. It is scheduled to enter Rosebluff Yard at 1800 hours (6:00
p.m.), though more often than not it is delayed more than an hour (sometimes several hours)
waiting for UP to give clearance that its last job has vacated Rosebluff Yard. Id. at 7. RLC210
waits in KCS’s Mossville Yard, between 2 and 3 rail miles from Rosebluff Yard, for UP to
vacate Track 4 so that KCS can pull into the yard. Id. at 6.

KCS Job RLC210 will use all tracks in the yard during its operation. Id. at 6. After the
last UP job working the west end of Rosebluff Yard has made sure that Track 4 is clear and has
departed the yard, RLC210 will pull into Track 4. Id. at 6. It will then switch the cars in Tracks

1, 2 and 3 (cars that are either (a) received in interchange from UP, held for customers, or

northeast to southwest. See Scott VS, Exhibit D. A 1981 KCS-SP agreement divided the KCS-
SP joint facilities into two zones, each to be switched by one of the 2 carriers. That agreement
designates Rosebluff Yard as the predominant interchange for traffic moving to and from
shippers Zones 1 and 2.
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moving to or from the customer facilities adjacent to Track 1), and set out cars for interchange
to UP to Track 5 or 6. These operations utilize all tracks in the yard at various times. Id. at 6.
This job will also work Certainteed, which breaks off of Track 1, and BW Services, which
breaks off #3 Storage Track at the southwest end of the yard. RLC210 also sets PPG Cars and
Axiall Cars in Track 1 for the RLC304 job to switch upon completion of RLC210’s tour of
duty. Id.

KCS’s other crew job, RLC304, comes on duty at 2359 hours, and is transported by cab
to Rosebluff Yard. Id. There, it uses the same locomotives which RLC210 used to complete its
work. Id. RLC304 switches additional customer facilities served off of Track 1. Specifically,
RLC304 will pull Axiall A plant cars and shove them into Track 4. It will then get cars out of
Track 1 and work Axiall A Plant, Axiall B Plant, Tetra and the PPG C Plant. Id. Once
complete, RLC304 will take cars remaining in Track 1 to Track 4 to assemble its train going
back to Mossville Yard. In so doing, it will leave Tracks 1 and 4 clear to receive inbound jobs
from UP out of Zone 2 and UP's Lake Charles Yard. Id. at 6-7. As shown by the
Sullivan/Ireland VS, the first UP train to arrive in Rosebluff Yard after RLC304 departs occupies
Track 4, while the UP train bringing cars for interchange to KCS occupies Track 1 when it
arrives from UP's Lake Charles Yard. Id. at 7.

Having to create two-hour windows or to empty tracks for BNSF would substantially
interfere with these operations and would destroy the essential flexibility and coordination that
KCS and UP have developed in operating Rosebluff Yard. Mr. Scott and Mr. Bartoskewitz both
show that a majority of the time, the transfer of operations from UP to KCS and vice-versa does
not occur at the planned time. Instead, the carriers work with each other and eventually get back

on schedule, at least for a short while. Having to accommodate an unknown number of fixed
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windows for BNSF would destroy this needed flexibility, and force KCS and UP to cut short
their service to shippers to make way for BNSF.

B. BNSF Is Purposely Vague About Volumes and Frequency of Window Demands.
In An Attempt to Hide the Level of Interference Its Proposal Would Cause

BNSF is purposely vague in describing its proposed operation, hoping to hide the damage
the operation would cause. BNSF’s statement that its proposed operation “will closely
resemble” a six-sentence e-mail that BNSF labels the "BNSF Citgo Crude Operating Plan"
provides virtually no information about how BNSF would operate. See BNSF Opening,
Bredenberg VS, Exhibit F. What "closely resemble" means is anyone's guess, since it is
BNSF's position that “Any operational accommodation ... should not be construed as
‘interference’.”®® At the very least, “closely resemble” means the operation would deviate in
unspecified ways from the description in the UP e-mail which BNSF labels as its operating
plan.%*

BNSF also hides the impact of its proposed operation by omitting any mention of existing
or proposed shipping volumes. BNSF proposes to require KCS and UP to manufacture two-
hour clear windows for BNSF to operate, but how often? BNSF says nothing about how many
trains it proposes to operate to and from CITGO. Maybe BNSF plans to operate "every other
day to spot and pull" as stated in the e-mail BNSF calls an operating plan. Or maybe BNSF
plans something that would "closely resemble"” every other day. If so, that would require KCS

to stop serving its shippers early at least 10-15% of the time, as 60-65% of the time KCS’s

%3 BNSF Reply to 2™ Motion at 7.

8 In fact, had BNSF persisted in attempting to execute the

lan in that e-mail b

| See KCS-C-0292.
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Rosebluff operations do not end by the time the window BNSF wants would have to begin.
Bartoskewitz VS at 6.

BNSF also fails to mention that under the terms of the BNSF Settlement Agreement, it
cannot limit its operation to unit trains. If Section 5(c) of the Restated and Amended BNSF
Settlement Agreement applied, as Mr. Weicher claims,* BNSF operations would not be limited
to unit trains. Rather, BNSF would have to take all traffic it received for CITGO, in whatever
volumes, to CITGO. Section 5(c) of the BNSF Settlement Agreement provides that access to 2-
to-1 facilities "shall be direct or through reciprocal switch," not both. Under the agreement that
BNSF claims to be enforcing, UP would no longer provide reciprocal switching for any CITGO
traffic if BNSF were able to exercise direct trackage rights. Thus, not only would BNSF need
windows to haul unit trains to CITGO, it also would need windows to haul 5-car "CITGO
Direct Trains" or 2-car "CITGO Direct Trains,” whatever volumes BNSF might be obligated by

its common carrier obligation and CITGO’s ordering practices to handle. Based upon KCS’s

experience, CITGO historically has been « ||

I The same holds for any other customers on the Rosebluff Lead that BNSF would seek

to serve.

85 As noted previously, Mr. Weicher's claims about the BNSF Settlement Agreement contradict
the plain language of that agreement. The BNSF Settlement Agreement does not apply to the
Rosebluff Lead because CITGO is not covered by the direct language of Section 5(c) and
Rosebluftf Lead is not listed in Exhibit A to the BNSF Settlement Agreement.
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C. BNSEF’s Plans To Serve Other Shippers Would Also Create Substantial
Interference With KCS’s Operations

Although BNSF makes almost no mention of the subject, BNSF’s Application also
appears to ask for authority to serve many other shippers in addition to CITGO. For example,
BNSF claims that it proposes "to provide direct service to the CITGO facility and to other

customers in the terminal area" (emphasis supplied). BNSF Opening at 7. Thus, if BNSF were

granted access to other shippers as well, which it should not be, the operational
interference that would result from BNSF's proposed service to CITGO would also be
multiplied several fold as BNSF would be required to take every car that it receives for
every shipper on the Rosebluff Lead to that shipper directly, requiring KCS and UP to create
a two hour window for each such shipment.

Documents produced in discovery clearly establish that BNSF desires to [-

% As BNSF directs its Application at serving CITGO and presents no operational or public
interest analysis directed at serving other shippers, BNSF has failed to establish a prima facie
case for serving other shippers. The Board should summarily deny BNSF’s request to serve any
shippers other than CITGO.

Further, if the Application is not denied in its entirety, as it should be, the only rights the Board
could grant would be limited to CITGO common carrier traffic only, and only under the same
conditions that KCS can deliver unit trains to CITGO. This is the position BNSF itself took in
the Ex Parte No. 711 proceeding where it said “no proposal can be considered that would apply
to traffic that the STB does not have jurisdiction over, including exempt and contract traffic.” Ex
Parte No. 711, BNSF Opening Comments at 6. BNSF's reply comments in that proceeding
reemphasized this, stating the “Board must acknowledge in reviewing the evidence submitted in
this proceeding that it would not be lawful to extend mandated switching [which is the same
statutory provision applicable to BNSF’s Application here] to traffic that is not subject to the
Board’s jurisdiction.” Ex Parte 711 BNSF Reply Comments at 4-5. Accordingly, BNSF would
not be entitled to use any rights obtained in this proceeding to access either exempt traffic, traffic
subject to contracts, or any other non-jurisdictional traffic.
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N " [ fact, BNSF
reported that there was |
I . Other documents show that it
plans to use its ||
. ]
I . ©3\'S stated that it hoped to |
I < osion. "7 Even clearer is a series of e-mails from April
2013 indicating that there arc ||
_[ The same series of e-mails addressing potential customers BNSF
desires to serve includes an e-mail from |
C___________[Juig

¥7 See BNSF-HC-000001
BNSF-HC-000007
BNSF-HC-000052.
See BNSF-HC-000052 to BNSF-HC-000054.
?! See BNSF-HC-000270 to BNSF-HC-000274.

* See
S_

CIJ
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Similarly, in = ([
N | Other documents BNSF
produced indicate that the primary purpose of the [_
I (<. Fuhe, the
document indicates that the [
[

Although not explicitly stated in the Application, BNSF appears to believe that a grant of
terminal trackage rights would give them access to all other shippers on the Rosebluff Lead in
addition to CITGO. Yet, BNSF does not even attempt to satisfy the Section 11102 standards for
serving such other shippers. BNSF makes no attempt to show that serving any shipper other than
CITGO is in the public interest or that such service would not substantially interfere with UP or
KCS’s operations. It certainly offers no operating plan to do so. Its limited operational evidence
pertains to only one -- CITGO. Its Application is entirely devoid of information about how it
proposes to serve these other customers that it seeks to access, how many such customers there
are, how often they would require service, what size ‘direct train’ would be required to serve
them, or whether such service would interfere with KCS's operations. How many two-hour
windows BNSF would require UP and KCS to create for BNSF to operate trains like the

"CITGO Direct Train" to other customers on the Rosebluff Lead is unknown.

2 See BNSF-HC-000146 RESP 01.
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As shown in preceding portions of this pleading, even service to just CITGO would
severely disrupt KCS’ service to all other customers on the Rosebluff Lead and elsewhere in the
Lake Charles Area. Expanding service to a multitude of other customers would create even more
disruption. BNSF has presented no evidence of how many two-hour operating windows it would
demand if given the blank check it is asking for from the Board. Because there could be many
‘CITGO Direct Trains’ of all sizes, and an unknown number of ‘Other Shipper Direct Trains,’
each requiring KCS to stop its service to shippers early or to refrain from using tracks in the
Rosebluff Yard, BNSF's proposal would substantially impair KCS’s existing service. BNSF’s
Application to serve CITGO, and if applicable, any other shipper, should accordingly be denied.

D. Other Deficiencies of the "BNSF CITGO Crude Operating Plan"

Even to the limited extent articulated by BNSF, its operating plan is not workable. Rather,
it is based on unrealistic assumptions. One such unrealistic assumption, as discussed above, was
that its proposed service would be conducted during the twelve hours UP operates in Rosebluff
Yard. That assumption was wrong — the schedule proposed would mostly interfere with KCS’
Rosebluff operations. Another unrealistic assumption is that an operating window can be
manufactured for BNSF without affecting KCS’s service to customers. That assumption also is
wrong. A third unrealistic assumption is BNSF’s assumption about how long it would take to
travel approximately 25 miles from its Lacassine Yard to CITGO’s facility. Mr. Bredenberg
describes that journey as taking between 55 and 70 minutes, “if BNSF had a clear route.”
Bredenberg VS at 7 — 8. However, he does not show that BNSF would have a clear route over
the 50/50 Line, with its frequent traffic, Amtrak service and swing bridge over the Calcasieu

River that is required by law”® to open for river traffic over which the railroads have no control.

3 See 33 U.S.C. §499.
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BNSF also assumes an unreasonably quick transit over the Rosebluff Lead. Mr.
Bredenberg projects 25 minutes to traverse approximately 5 miles between entering the
Rosebluff Lead and pulling BNSF’s train completely into CITGO’s facility. Id., at 8. As Mr.
Scott states, the maximum operating speed on the Rosebluff Lead is 10 miles per hour. Scott VS
at 4. So, assuming maximum operating speed, it would take 30 minutes, not 25, to traverse the 5
miles.

Furthermore, as Mr. Scott explains, speeds on the Rosebluff Lead are usually much less
than 10 miles per hour due to General Code of Operating Rules ("GCOR") Rule 6.28. GCOR
Rule 6.28 requires that a crew be able to stop its train within one-half the distance that the crew
can see. So, at night, when visibility is more limited, speeds are slower. When it is rainy or
foggy, speeds are slower. And the bigger and heavier the train - like the unit oil trains BNSF
projects — the slower the train must be operated to be able to stop within one-half the distance
that the crew can see. It is not uncommon, therefore, for operations to be conducted at 2 or 3
miles per hour, particularly at night or in bad weather. Scott VS at 4. Clearly, BNSF’s projected
transit time between Lacassine and CITGO is not realistic and could easily take more than the
two- hour phantom window that BNSF presumes to exist.

E. Having Failed To Meet Its Burden On Operational Issues In Its Application,
BNSF Should Not Be Allowed To Provide Another Plan In Rebuttal

As shown above, BNSF submitted a vague, unworkable two-page description of
proposed operations, which is meant to form the basis for serving CITGO and possibly all other
shippers on the Rosebluff Lead as well. At best, BNSF has presented a superficial and
inaccurate operational analysis of the impacts of BNSF providing direct service to CITGO,

completely omitting any operational data for the impact of its service to other shippers.
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Presumably, after reading KCS’s and UP’s critique of its operating plan, BNSF will
submit new and/or different operating proposals in its rebuttal, claiming that such proposals are
legitimate rebuttal to operational issues raised by KCS and UP. They are not. BNSF has the
burden of proof in this proceeding. BNSF proposed to begin this operation in December 2012,
two full years before filing its evidence. BNSF claimed to be ready in 2012 to operate without
interfering with KCS’s operations. We now know, with the passage of time, that due to the
CITGO facility operational limitations and CITGO’s own ordering practices, it would have been
impossible for BNSF direct service to CITGO not to substantially interfere with KCS service.
Yet, nearly two years after filing its application, BNSF’s operating proposal is basically a
statement that its operations “will closely resemble the ‘BNSF CITGO Operating Plan’ proposed
by UP on December 18, 2012”. Bredenberg VS at 7.

The ‘BNSF CITGO Operating Plan’ that BNSF’s proposed operation supposedly will
“closely resemble” is a 2-paragraph section of an e-mail from UP to BNSF, prepared without any
coordination with KCS. BNSF had plenty of time to develop a detailed operating plan between
December 2012 and December 2014. It did not. Now, after reading KCS’s detailed critique of
its vague plans, BNSF should not be allowed to revise its plans on rebuttal, which would in
effect, allow them to resubmit a new operating plan.

As the Board has previously stated, the party with the burden of proof — in this case,
BNSF — must establish, in its case in chief, all of the elements necessary to carry that party’s
burden of proof:

We remind parties that, in presenting evidence, the party with the burden of proof

on a particular issue must present its entire case-in-chief in its opening evidence.

Rebuttal presentations are limited to responding to the reply presentation of the

opposing party. Rebuttal may not be used as an opportunity to introduce new
evidence that could and should have been submitted on opening to support the
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opening submissions. New evidence improperly presented on rebuttal will not be
considered.

General Procedures For Presenting Evidence In Stand--Alone Cost Rate Cases, STB Ex Parte

No. 347 (Sub-No. 3), slip op. at 5 (STB served Mar. 12, 2001) (addressing the standards for the
admission of rebuttal evidence in stand-alone rate cases). So far, BNSF has failed to satisfy it
burden of showing that its operations would not interfere with KCS’s service to CITGO and
other shippers. This alone justifies denial of the Application. BNSF should not be allowed to
submit substantially different or expanded plans on rebuttal just because KCS and UP show how
badly BNSF’s December 2014 Application falls short.

V. THE BOARD SHOULD DENY BNSF’S APPLICATION BECAUSE ITS
COMPENSATION PLAN FAILS TO SATISFY SECTION 11102.

BNSEF claims that if it is granted access, it is not required to compensate KCS for use of
KCS’s property. Rather, BNSF says UP should compensate KCS. BNSF also claims that any
dispute about whether or what UP (supposedly) would pay KCS should not interfere with
BNSF’s immediate access. BNSF Opening at 21-22. BNSF’s position wholly fails to meet the
statutory requirements of Section 11102.

Section 11102(a) is clear regarding compensation:

The rail carriers are responsible for establishing the conditions and compensation

for use of the facilities. However, if the rail carriers cannot agree, the Board may

establish conditions and compensation for use of the facilities under the principle

controlling compensation in condemnation proceedings. The compensation shall

be paid or adequately secured before a rail carrier may begin to use the facilities

of another rail carrier under this section.”
BNSF offers no compensation to KCS, but it is required to do so and to have the compensation

arrangements made before operations begin. KCS does not know whether or not UP and BNSF

have agreed to compensation between them, but BNSF and KCS have no such agreement. As a

%49 US.C. § 11102(a).
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joint owner of the facility, KCS is entitled to compensation being set and paid or adequately
secured before any BNSF train operates on KCS property.

Even if BNSF’s deficient Application were granted, Section 11102(a) requires “the rail
carriers” to agree on compensation for use of the terminal trackage or for the Board, in the
absence of an agreement, to set such terms. The track owner and the terminal trackage user are
the “rail carriers” referred to in Section 11102(a).” KCS is an owner of the Rosebluff Lead.
Therefore, no agreement between just UP and BNSF satisfies the statute.

BNSF’s assertion that the trackage rights fee agreed between UP and BNSF is
satisfactory compensation also does not comport with Section 11102(a). Not only was that
agreed only between UP and BNSF,* it also was not established “under the principle controlling
compensation" as set forth in Section 11102. Instead, the compensation BNSF proposes to pay
to UP was the same amount of compensation that was to govern BNSF’s extensive scope of
trackage rights — not terminal trackage rights. As Decision No. 44 stated:

UP/SP has explained that the compensation terms agreed to with BNSF, which we have

found to be lower than what we would impose under SSW Compensation, were a

component of a far broader arrangement through which UP/SP received other rights in

return.™ > While these other rights were not necessary to satisfy our concerns over

merger-related competitive harm, they are generally procompetitive and confer
significant value to UP/SP.

N33 Among the benefits UP/SP received from BNSF as components of this arrangement
were: (1) trackage rights between Chemult and Bend; (2) trackage rights between Mojave
and Barstow; (3) a proportional rate agreement for traffic moving over the Portland

gateway; (4) improved access to the ports of Seattle, Portland, and Superior; and (5) new

% “The Board may require terminal facilities, including main-line tracks for a reasonable
distance outside of a terminal, owned by a rail carrier providing transportation subject to the
jurisdiction of the Board under this part, to be used by another rail carrier,...” 49 U.S.C. §
11102(a), first sentence.

% Also, KCS pays a considerably higher trackage rights fee to UP for KCS's access over UP
lines than BNSF does for its access.
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connections between UP/SP and BNSF in Illinois to permit more efficient access to
UP/SP's facilities in Chicago.

See Decision No. 44, slip op. at 17, and UP/SP-272 at 16.

Accordingly, the Board has found that the trackage rights fee on which UP and BNSF
agreed did not represent all the compensation UP received under the BNSF Settlement
Agreement’’ and it certainly didn’t represent compensation to be paid in a terminal trackage
rights proceeding. Clearly, the compensation agreed on by UP and BNSF was not established
“under the principle controlling compensation in condemnation proceedings,” as required by
Section 11102(a). BNSF's proposal that the Board impose the trackage rights fee agreed
between BNSF and UP for the predominantly overhead trackage rights granted under the BNSF
Settlement Agreement is contrary to the statute in many ways, and should be denied.

The statute also clearly does not allow granting BNSF’s request to operate without first
paying or adequately securing compensation. BNSF’s request to be granted access to the
Rosebluff Lead without compensation being first determined, paid or even secured is little more
than a request to be authorized to take KCS’s property without negotiating with KCS, without
paying KCS, and without coordinating with KCS.

While BNSF claims that a delay in beginning trackage rights operations would prejudice
CITGO, for several reasons, it would not. First, CITGO already has commercial access to BNSF
and has had for nearly nineteen years now. Second, BNSF has pricing authority directly to the
CITGO facility, and UP, as the carrier physically serving CITGO, provides a switch from the
CITGO facility to the nearest interchange point with BNSF. Third, we know from the

documents produced in discovery and the analysis of Drs. Reynolds and Neels that the lack of

°T Decision No. 47, 1996 WL 512020 at *15. The Board’s quoted analysis also does not mention
that the BNSF Settlement Agreement eliminated BNSF’s opposition to UP’s application, itself a
great value to UP.
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BNSF’s ability to serve CITGO via terminal trackage rights has not caused either service or
competitive problems for CITGO. Of course, it should not be overlooked that BNSF waited
more than sixteen years after the UP/SP merger to even begin this proceeding. BNSF’s claim
that it must be allowed to begin service to CITGO without compensating KCS because CITGO
will be prejudiced by any delay is simply unsupported, as well as unlawful.

VI. BNSF’S REQUEST FOR A SECTION 11321(A) OVERRIDE SHOULD BE
DENIED

Apparently recognizing that its Application fails to satisfy Section 11102(a), BNSF
claims that the Board should override the terms of the KCS-UP joint facility agreements
pursuant to 49 U.S.C. §11321(a). That statute provides in pertinent part that “A rail carrier,
corporation, or person participating in that approved or exempted transaction is exempt from the
antitrust laws and from all other law, including State and municipal law, as necessary to let that
rail carrier, corporation, or person carry out the transaction, hold, maintain, and operate property,
and exercise control or franchises acquired through the transaction.” (Emphasis added.)

BNSF’s request for an override under Section 11321(a) should be denied. An override
cannot be considered “necessary,” or even invoked, if a terminal trackage rights remedy is
available.”® The Board, in the context of BNSF's request for terminal trackage rights over the UP
and KCS owned terminal tracks, can only invoke its override authority if doing so was
“necessary” to implement the UP/SP merger transaction. To assert nearly 20 years after UP and

SP merged and nearly nineteen years after BNSF began serving CITGO via switching and

 See Decision No. 44, slip op. at 170 & n.217; and CSX Corporation and CSX Transportation,
Inc.. Norfolk Southern Corporation and Norfolk Southern Railway Company — Control and
Operation L.eases/Agreements — Conrail Inc. and Consolidated Rail Corporation, 3 S.T.B. 196,
1998 STB LEXIS 1559, *228-229 (1998)(“CSX/NS”)(refusing to invoke its override authority to
override an anti-assignment provision in contracts governing joint facility terminal tracks and
requiring CSX to file a terminal trackage rights application if it desired to operate over the
terminal tracks owned by a non-applicant carrier).
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haulage rights that new terminal trackage rights are “necessary” for UP and SP to implement the
transaction and the Lake Charles Condition — particularly considering BNSF’s already strong
competitive position in the Lake Charles Area and for CITGO in particular — makes a mockery
of the term “necessary.”

Furthermore, this issue was already addressed in Decision No. 63. There, the Board
previously rejected a request by BNSF to override the joint facility agreements governing the
Rosebluff Lead and other Lake Charles Area joint facility trackage:

[A]n override cannot be considered "necessary" if a terminal trackage rights remedy

under old 49 U.S.C. 11103(a) or new 49 U.S.C. 11102(a) is available. See Decision No.

44, slip op. at 170 & n.217. BNSF contends, in essence, that because any decision we

might issue on a terminal trackage rights application cannot be issued at the same time as

Decision No. 44, an override must be deemed necessary even if BNSF never invokes the

terminal trackage rights remedy provided by new 49 U.S.C. 11102(a). We are not

persuaded that the necessity alleged by BNSF is sufficient for anything more than a

"bridge the gap" application of the immunity provision. Decision No. 63, note 31.%

The Board's analysis in Decision No. 63 and CSX/NS was correct. Absent a grant of terminal
trackage rights application under Section 11102, the Board cannot exercise its override authority
to impose terminal trackage rights because the sole legal authority to impose terminal trackage
rights, especially over a non-applicant carrier like KCS, is found in Section 11102. Having
failed to justify a grant of terminal trackage rights in its Application, BNSF should not get
another bite at the apple.

In this case, a terminal trackage rights remedy is available; that is, the factual situation at

hand involves terminal track, and BNSF has attempted to invoke the statutory remedy. But a

= See Decision No. 63 at *18. In effect, the Board was saying that it can, in the context of
granting a terminal trackage rights application for “bridge the gap” terminal trackage rights, use
its override powers to implement those trackage rights and override any contract language that
may prevent application of the “bridge the gap” terminal trackage rights. But as noted
previously, BNSF’s Application is not a “bridge the gap” application for which the Board can
invoke the override provision so as to implement terminal trackage rights.
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party that files a terminal trackage rights application must still meet the requirements of that
statutory remedy. If it fails, as BNSF has, to establish public need, operational feasibility and no
substantial interference, the access is denied. The proponent does not get another bite at the
apple by seeking to invoke Section 11321(a) override authority as an independent statutory basis
to compel trackage rights over a non-applicant carrier.

To grant an override in this situation would be to say that even though BNSF terminal
trackage rights are not in the public interest, are not practicable, and would substantially interfere
with service to shippers on the Rosebluff Lead, nevertheless it is “necessary” to allow such
operations in order to effectuate the merger of UP and SP. Such a conclusion would make no
sense. Rather, the mere availability of Section 11102 as a potential remedy, whether successful
or not, means that an override is not “necessary.” See Decision No. 44 at 168-169; cf. Decision
No. 66 (STB served Dec. 31, 1996)(where the Board did grant an override of a joint facility
agreement - invoking the applicant carrier in order to implement a merger condition that granted
extensive trackage rights between Provo, UT and Utah Railway Junction, UT because the
terminal trackage rights statute was not applicable to the factual situation and was thus
unavailable).

Likewise, as noted previously, overriding the joint facility agreement and granting BNSF
terminal trackage rights is not necessary to implement the Lake Charles Condition. BNSF
already has access and is already an effective competitor for Lake Charles Area traffic. BNSF
simply cannot, and has not, established the “necessity” for overriding private joint facility
agreements that, in some cases, go back over eighty years. Doing so would be to take KCS’

property rights and give them to BNSF — something the Board should not and cannot do.
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Even if the Board had authority to override the joint facility agreements applicable to the
Rosebluff Lead, the Board does not know what it should override. Because BNSF refused to
arbitrate and fought KCS’s declaratory judgment action about the joint facility agreements, there
is no authoritative interpretation of what provisions of the joint facility agreements prevent
BNSF access on the Rosebluff Lead.'” Instead, BNSF says that the Board should “express|[ly]
override [] the terms of the joint facility agreements that KCS has invoked as a basis for blocking
BNSF’s direct access,” without even saying what it thinks those terms are. Likewise, what of the
operational agreements that KCS, SP and UP have carefully crafted to implement the joint
facility agreements? What is the Board to override there? The Board should reject BNSF’s
request to shoot blindly at the longstanding, carefully crafted agreements covering the
constrained, high volume joint facility that is the Rosebluff Lead, lest it leave the parties to years
of further disputes about what has or has not been overridden.

For all the above reasons, the Board cannot use Section 11321(a) to override the many

agreements covering the Rosebluff joint facility in order to impose trackage rights on KCS.

1% Also, it is the Board’s policy to defer to courts to interpret contracts. See generally V&S
Railway, LLC — Petition for Declaratory Order — Railroad Operations in Hutchinson, Kan., STB
Docket No. FD 35459, slip op. at 5 (STB served Jul. 12, 2012) (“the Board will not address
[issues pertaining to the terms of an operating agreement], because such state law contract
interpretation generally should be conducted by the [appropriate] court and not the Board™);
BNSF Railway Company — Discontinuance of Trackage Rights Exemption — In Peoria and
Tazewell Counties, Ill., STB Docket No. AB-6 (Sub-No. 470X), et al., slip op. at 12 (STB served
Apr. 26, 2011) (“[t]he Board's policy is where possible to refrain from interpreting or enforcing
private contracts or settlement agreements, leaving such issues to be resolved by the parties to
the contract or in court™) (citing Canadian Pac. Ry. — Control — Dakota, Minn. & E. R.R., STB
Docket No. FD 35081, slip op. at 7 (STB served May 7, 2009); and Union Pacific Railroad
Company — Discontinuance Exemption — In Oklahoma City, OK, STB Docket No. AB-33 (Sub-
No. 239X), slip op. at 3 (STB served Apr. 13, 2006) (“[i]t is well established that we do not
undertake to interpret or enforce private contracts, including operating agreements”) (citing The_
Kansas City Southern Railway Company — Adverse Discontinuance Application — A Line of
Arkansas and Missouri Railroad Company, STB Docket No. AB-103 (Sub-No. 14), slip op. at 7
(STB served Mar. 26, 1999), and case cited therein).
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BNSF sole remedy is to file a terminal trackage rights application and attempt to meet the
standards of the statute. If it fails, which it has done, it does not get to invoke the Board’s
override authority to get another bite at the apple. Indeed, if the Board were to impose terminal
trackage rights on KCS via its override authority, such an action would be contrary to long
standing precedent and constitute a taking of KCS’s property without adequate compensation in
violation of the 5™ Amendment to the U.S. Constitution.
CONCLUSION

Consistent with 49 U.S.C. §11102(a), BNSF, as the party with the burden of proof, must
establish that its Application (1) involves terminal facilities; (2) its use of those facilities would
be practicable; (3) that a grant of the Application is in the public interest; and (4) that its use of
the Rosebluff Lead would not substantially impair UP’s and KCS’s ability to handle their own
business there. BNSF would also have to compensate KCS if BNSF’s Application was granted.
BNSEF’s Application fails multiple ways to meet these tests.

BNSF’s Application fails to meet the public interest standard of 49 U.S.C. 11102(a).
Under Board precedent, there are only three “public interest” standards that justify a grant of
terminal trackage rights: Midtec; a significant service failure so as to justify prescription of
alternative service under 49 CFR §1146; or “bridge the gap” rights filed within the context of
merger. Since the adoption of Midtec, there are no other legally articulated standards than these
three standards. The Board has developed these strict standards because terminal trackage rights
are highly disruptive, and are therefore intended to be the “remedy of last resort.” BNSF fails on
all three.

Although CITGO and BNSF half-heartedly claim that UP's claimed service inadequacies

justify BNSF direct access, neither party actually attempts to prove that there are service
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deficiencies justifying a grant under 49 CFR §1146. Indeed, the evidence shows that whatever
service inadequacies there were, such service problems were largely CITGO's own fault or the
fault of BNSF for not investing in adequate infrastructure. BNSF presents no evidence under the
Midtec standard, which is the only applicable public interest standard. BNSF's failure to present

evidence to meet that test, in and of itself, requires denial of the Application. BNSF also has not

established that its request fits within the narrow “bridge the gap” exception to Midtec, which
has been applied in very narrow circumstances that do not exist here.
Even if one applies BNSF’s broad and legally unprecedented general public interest

standard, i.e. the Application is necessary to implement the Lake Charles Condition for BNSF to

fulfill the competitive role that the Board envisioned it to fulfill, the Application must still be
denied. BNSF has presented no evidence showing that it can’t compete now, is not an effective
competitor, and/or that the grant of terminal trackage rights is necessary to allow it to become an
effective competitor. Instead, the record reflects the opposite: BNSF has, through haulage and
switching, been a very effective competitor, and as Drs. Reynolds and Neels discuss, this has
more than fulfilled the goal of the Board’s Lake Charles Condition.

BNSF has also failed to show that its proposed operations are practicable and would not
interfere with UP’s and KCS’s operations. As detailed in the verified statements of Mr. Steve
Sullivan and John Ireland, Rick Bartoskewitz, and Jimmy Wayne Scott, BNSF’s operations over
the Rosebluff Industrial Lead and Rosebluff Yard to deliver unit trains of crude oil to CITGO
would not be practicable, especially given the extensive and complex operations that already
occur between UP and KCS. The addition of BNSF operations over those facilities would also
create substantial interference with KCS’s service to its other shippers and would impair KCS’s

ability to serve those shippers. Furthermore, even if practicable, the lack of capacity within the

-73-
73



PUBLIC VERSION

CITGO facility itself to handle unit trains of crude oil, i.e. to store, load, unload, switch, and
build unit trains, would itself cause interference with UP’s and KCS’s ability to use their own
facilities.

In short, the Application should be denied. This proceeding is not about BNSF fulfilling
the competitive role envisioned by the Board in UP/SP Decision Nos. 44 and 63. BNSF has in
fact been fulfilling that role by serving the Lake Charles Area shippers for nearly nineteen years.
Rather, this proceeding is really about BNSF trying to use government regulation to obtain
forced access over the private property of UP and KCS and to do so in direct contradiction of
private contracts governing that property, without complying with the requirements of Section
11102(a), and without compensating KCS. The Board should not condone such a policy.

Respectfully submitted,

W. James Wochner William A. Mullins

David C. Reeves Crystal M. Zorbaugh

THE KANSAS CITY SOUTHERN RAILWAY BAKER & MILLER PLLC
COMPANY Suite 300

P.O. Box 219335 2401 Pennsylvania Ave, N.W,
Kansas City, MO 64121-9335 Washington, D.C. 20037

Tel: (816) 983-1324 Telephone: (202) 663-7823
Fax: (816) 983-1227 Facsimile: (202) 663-7849

Attorneys for The Kansas City Southern
Railway Company
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CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the foregoing Reply of The Kansas City Southern
Railway Company to BNSF Railway Company’s Opening Statement and Evidence filed on
December 31, 2014 was served by first-class mail, postage prepaid, or by a more expeditious
manner, this 24 day of August, 2015, on counsel for BNSF Railway Company, Union Pacific

Railroad Company, and any other party of record.

William A. Mullins
Attorney for The Kansas City Southern
Railway Company
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I. Summary of Our Qualifications

This testimony is sponsored by Kevin Neels and Robert ]J. Reynolds. We are both
Principals of The Brattle Group, an economic consulting group with offices in the United States
in Cambridge, MA, Washington, DC, and New York City, NY as well as outside the U.S. Our
business address is 1850 M Street, NW, Suite 1200, Washington, DC.

Kevin Neels, is an expert in regulatory economics and in particular, STB regulation of rail
markets. He holds a Ph.D. from Cornell University. At the Brattle Group he directs the
transportation consulting practice. He has more than 30 years of experience providing economic
analysis, research, and consulting to a wide range of clients. These clients have included federal,
state and local transportation agencies, as well as firms in the postal, trucking, railroad, airline,
and auto and aircraft manufacturing industries. His work has frequently addressed issues relating
to competition, regulatory policy and the proper relationship between the public and private
sectors. He has previously submitted testimony before a number of different regulatory bodies,
including the Surface Transportation Board (STB). He has also testified in international
arbitrations, and in state and federal courts. Prior to joining The Brattle Group he served on the
staff of a number of other institutions, including the Rand Corporation and the Urban Institute.
He also served as a Director of the consulting firm of Putnam, Hayes & Bartlett and Vice
President of Charles River Associates, where he directed that firm’s transportation practice. He
is a member of the American Economic Association and former Chairman of the Committee on
Freight Transportation Economics and Regulation of the Transportation Research Board, an arm
of the National Academy of Sciences. A copy of his resume is included as Appendix A.

Robert J. Reynolds is an expert in industrial organization, competition policy, antitrust,
and regulatory issues. He has more than 30 years experience in academia, government, and
consulting in dealing with such issues. He served in the economic office of the Antitrust
Division, U.S. Department of Justice and have subsequently consulted and prepared reports for
federal and state antitrust agencies. He has also held academic positions at Cornell University,
the University of California at Berkeley, and the University of Idaho where the courses taught
included ones in antitrust, industrial organization, and regulation. Immediately p\rior to joining
Brattle in 2004, he was Chairman of Competition Economics, Inc., a firm specializing in
consulting in antitrust and regulatory consulting, primarily for private clients. His private
consulting work has been in large part in such industries as aerospace, telecommunications,
electric utilities, and airlines and other transportation means, including railroads and has
included testimony before FERC and the ICC. He holds a Ph. D. in economics from
Northwestern University. His background is more fully detailed in Appendix B.
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Il. Infroduction

A. PURPOSE OF THIS REPORT

We have been asked to examine the state of competition among the railroads serving
shippers and consignees located in Lake Charles, Louisiana, focusing on the competitive role
played by Burlington Northern Santa Fe (“BNSF”).! We have been asked to evaluate whether
BNSF has been successful in establishing itself as an effective competitor in markets involving
Lake Charles, and replacing the competition in this area that was lost as a result of the UP/SP
merger.

B. BACKGROUND

The questions that have been posed to us arise because of a petition by BNSF to the
Surface Transportation Board (“STB”) to require the Union Pacific Railroad (“UP”) and the
Kansas City Southern Railroad (“KCS”) to grant to BNSF trackage rights over their jointly owned
track that would permit BNSF to offer direct service to shippers located in the Lake Charles area.
BNSF currently serves its Lake Charles customers indirectly via a haulage agreement with UP.
BNSF has argued that its inability to provide direct service to Lake Charles customers has
hampered its ability to compete effectively and to serve as a competitive constraint on UP.

The current haulage agreement between BNSF and UP dates back to 1996, and arose as
part of the proceedings whereby the Southern Pacific Railroad (“SP”) was acquired by the
predecessor to the current UP. The Lake Charles area was one of a number of locations at which
the SP and the predecessor to the UP had competed, and where the proposed merger might have
resulted in some loss of competition. In order to assuage concerns over this loss of competition
UP and BSNF negotiated an agreement that provided BNSF with a broad set of traffic rights
allowing it to operate over major portions of the network that was to be created by the merger.

In the final stages of this agreement’s negotiations the trackage rights provided by it were
expanded to allow BNSF to serve customers in the Lake Charles area. The existence of this
agreement played a role in the decision of the STB to permit the SP/UP merger to go forward.?

The Lake Charles provisions of the agreement between BNSF and UP became
controversial as a result of the failure of either party to consult with or receive the approval of

! In the remainder of this statement we will use the term “Shipper” to refer collectively to shippers and
to consignees.

2 Surface Transportation Board, Finance Docket No. 32760, Decision No. 63, December 3, 1996, page 2.



PUBLIC

KCS, which was a part owner of the Lake Charles area tracks to which BNSF was being given
access. Nonetheless, the STB’s approval of the merger was conditioned, among other things, on
the implementation of this agreement, and BNSF has served customers in the Lake Charles
region ever since.

In its petition BNSF has asserted that it needs the requested direct trackage rights in order
to be able to serve directly a CITGO owned refinery located in the Lake Charles area.? While
this particular service is not the sole reason for BNSF’s petition, its prominence in BNSF’s
petition makes an evaluation of BNSF’s ability to compete for this business especially relevant.

C. APPROACH

Our analysis relies primarily on two data sources. The first is the confidential waybill
sample maintained by the STB. The waybill sample is a stratified random sample of carload
waybills for all U.S. rail traffic submitted by those rail carriers terminating 4,500 or more revenue
carloads annually. For purposes of this analysis the STB provided us with access to all of the
waybill records corresponding to shipments either originating or terminating in the Lake Charles
BEA Economic Area* over the period from 1996 through 2013. This sample contains unmasked
revenues, permitting us to calculate the rates paid over this period. The second data source
consists of data provided by UP, BNSF and KCS on traffic shipments into or out of the Lake
Charles BEA Economic Area in 2012 and 2013. Unlike the waybill sample, the data provided by
the railroads represents a census of all traffic into or out of the area. The data provided by the
railroads contains information on the tonnage shipped, but does not contain information on
revenues or prices.

lll. Characterizing BNSF's Competitive Role

In analyzing BNSF’s effectiveness as a competitor we focus on two indicators. The first is the
share of the market that BNSF has been able to achieve.

The second measure of competitive effectiveness that we consider is price. Its relevance is
obvious.

3 Application For Terminal Trackage Rights, Finance Docket No. 32760 (Sub-No. 46), filed February 27,
2013, pages 2-3.

4 BEA Economic Areas are aggregations of counties or county equivalents that divide the United States
into approximately 180 mutually exclusive and collectively exhaustive regions. For a definition of
these regions see http://www.bea.gov/scb/pdf/2004/11November/1104Econ-Areas.pdf
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A. FINDINGS

1. BNSF Has Been Able to Achieve a Substantial Presence in the Lake Charles
Area

In calculating market shares we focus on the identity of the carrier handing the Lake
Charles end of the movement or movements in question. Market shares are calculated based on
the tonnage of movements in question

Table 1, which is based upon the traffic data produced by KCS, BNSF and UP, shows the
shares of rail traffic into the Lake Charles area handled by each of the railroads in 2012 and 2013.
In both years BNSF handled _ of the inbound tonnage, with UP handling

approximately and KCS handling the remainder. Clearly, BNSF has been able to win a
of inbound Lake Charles traffic.

Notes:

Excludes traffic that both originates and terminates
in the Westlake, Lake Charles or West Lake Charles
stations, and all coal traffic.

Includes all other traffic terminating at the
Westlake, Lake Charles or West Lake Charles station.
[1]: KCS Traffic Tapes.

[2]: UP Traffic Tapes.

[3]: BNSF Traffic Tapes

[4): [1] + [2] + 3]

[5]: [1]/ [4].

(6]: [2]/ [4].

(71: 31/ [4].
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Table 2 which is also based upon the traffic data produced by KCS, BNSF and UP, shows
the shares of rail traffic out of the Lake Charles area handled by each of the railroads in 2012 and

2013. BNSF handles

traffic. KCS and UP each handled

Notes:

Excludes traffic that both originates and terminates
in the Westlake, Lake Charles or West Lake Charles
stations, and all coal traffic.

Includes all other traffic originating at the

Westlake, Lake Charles or West Lake Charles station.

[1]: KCS Traffic Tapes.
[2]: UP Traffic Tapes.
[31: BNSF Traffic Tapes
[4]: 2] + [2] + [3].

[S]: [1]1/ [4].

[6]: [2]/ [4].

[7]: 131/ [4].

In evaluating the significance of the information presented in Tables 1 and 2 there are a
number of possible perspectives for evaluating these shares. First, since BNSF did not serve the
Lake Charles area prior to implementation of the CMA, its market presence under this agreement

has grown from a zero share to account_ of inbound traffic, and a not_

share of outbound traffic. From this perspective it appears that BNSF has flourished under the

terms of the CMA.

An alternative perspective from which to evaluate BNSF’s performance on routes into
and out of the Lake Charles area begins with the observation that goal of the CMA was to allow
BNSF to fill the competitive void created by the merger of the SP and UP. That goal implies that
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the most relevant question is whether and to what extent BNSF has been able to fill the “empty
shoes” left behind by SP when is disappeared as a result of the merger. Answering this question
involves a comparison of current competitive conditions in the Lake Charles area with those that
existed before the merger. For this purpose we measure the state of competition using the
Herschmann-Herfindahl Index (“HHI”). Table 3 shows this comparison, drawing upon
information presented in a Verified Statement filed with the Board in 1996 by Professor Curtis
Grimm of the University of Maryland.>

Notes:

[A],[C]: Verified Statement of Dr. Curtis Grimm In Support Of
Petition for Reconsideraion, August 31, 1996, pg. 5.

[B]: Table 1.

[D]: Table 2.

In absolute terms the HHI values shown in Table 3 are -, as they must be given
the small number of firms present in this market. ¢ In absolute terms the degree of market

concentration increased somewhat for inbound traffic, largely as a result of the _

_. To the extent that inbound concentration has increased

relative to the pre-merger period this increase has certainly not been due to an inability by BNSF
to compete effectively. The degree of concentration of outbound traffic has declined slightly.
Overall, however, this comparison suggests that there has not been a significant change in

competitive conditions relative to the pre-merger period.

*  Verified Statement of Dr. Curtis Grimm in Support of Petition for Reconsideration, August, 31, 1996.

§  When there are only three firms the lowest possible HHI value is 3333.
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Table 4, shown below, breaks the 2012-13 inbound traffic to the Lake Charles area down
by commodity. In analyzing competition in the transportation of specific commodity groups we
generally define a “commodity” to include all of the items covered by a two digit STCC code.
The sole exception to this convention occurs when movements of crude oil are distinguished
from other commodities within the same two digit STCC code grouping.

The figures shown in Table 4 are based upon the traffic data provided by UP, BNSF and
KCS. A situation in which one carrier handles a dominant share of the traffic in a specific
commodity suggests the possibility, at least, that that carrier may be able sustain high
transportation rates without risking a loss of business. The volumes handled decline rapidly as
one goes down the list of commodities. BNSF currently handles the largest shares of the three
highest volume inbound commodity groups. It currently handles
traffic, the largest inbound movement by far. KCS currently hm
[

, the fourth largest inbound commodity grouping. Whatever

concerns this high concentration of traffic on a single carrier might raise, they have nothing to
do with the loss of competition that was caused by the UP/SP merger, and that motivated the
Board to open the Lake Charles area up to BNSF service. It is not until one gets down to the fifth

largest commodity grouping — _ — that one find a high concentration of

traffic on



PUBLIC

Table 4: Inbound Tonnage to Lake Charles Area, by Commodity, based on Traffic Tapes, 2012-13

Sources and Notes:
Excludes traffic that both originates and terminates in the Westlake, Lake Charles or West Lake Charles

stations, as well as all coal traffic.
Includes all other traffic terminating at the Westlake, Lake Charles or West Lake Charles station.

[1]-{3]: 2012-2013 UP, KCS and BNSF Traffic Tapes.
[4]: (1] + [2] + [3].

{51: 111/ [4].

[6]: [2]/ [4].

[7]: [31/ [4].

Far from suggesting that BNSF has struggled to establish itself as a competitor on Lake
Charles routes, the results shown in Table 4 indicate that in some commodities — -

Table 5 focuses on transportation of crude oil,
, and one that figures prominently in this proceeding. Over the 2012-13 period
was transported by rail into the Lake Charles area.

was handled by BNSF. The largest single movement included in this total
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was a movement .7 This route appears to be the
movement highlighted by BNSF in its application for terminal trackage rights, in which it stated
that “BNSF has agreed to move traffic from certain crude oil shippers in Oklahoma to a CITGO
refinery facility located At West Lake Charles,” and that it needed trackage rights “to directly
serve CITGO and other customers in the West Lake Charles area.”® The traffic data produced by
the three carriers indicates that over the 2012-13 period BNSF handled _ of this
traffic. It does not appear from the traffic data that BNSF’s lack of terminal trackage rights has
hampered its ability to meet its CITGO commitments or to “fulfill important aspects of the
competition-preserving role that the Board established for BNSF under the merger conditions
relating to Lake Charles area shippers.”®

7 BEA Economic Areas are aggregations of counties or county equivalents that divide the United States
into approximately 180 mutually exclusive and collectively exhaustive regions. For a definition of
these regions see http://www.bea.gov/scb/pdf/2004/11November/1104Econ-Areas.pdf

8  Application for Terminal Trackage Rights, February 27, 2013, pages 2-3.

4 Appli_cation for Terminal Trackage Rights, February 27, 2013, page 3.
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Table 5: Inbound Crude Movements to Lake Charles Area, by Commodity, based on Traffic Tapes,
2012-2013

Sources and Notes:

[1]-[3]: UP and BNSF Traffic Tapes.

Excludes traffic that both originates and terminates in the Westlake,
Lake Charles or West Lake Charles stations.

Includes all other crude oil traffic terminating at the Westlake,

Lake Charles or West Lake Charles station.

2. BNSF Has Increased Its Market Share Over Time

The traffic data produced by the three railroads cover a recent two year period. While
these data indicate that BNSF has been able to establish itself as a significant competitor on
routes into and out of the Lake Charles area, it is also useful to examine changes in BNSF’s share
since the UP/SP merger and the implementation of the CMA.
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This question can be addressed using the confidential waybill sample, which covers the
entire post-merger period from 1997 through 2013. Table 6 shows shares by year calculated on a
tonnage basis for inbound traffic to the Lake Charles area. Although shares fluctuate on a year to
year basis, over the entire period the share of inbound traffic handles by BNSF
-. In the years immediately following the UP/SP merger BNSF handled only
percent of inbound tonnage, but its share in the 1999-2007 period averaged slightly
percent, and over 2008 to 2013 its share has averaged

Based on 1997-2013 Wayhill Samples.
Tonnage from a movement is allocated to the movement's terminating carrier.
Coal shipments are excluded.

All traffic terminating in the Lake Charles, Westlake, or West Lake Charles stations
{"The Switching Zone") and origating outside of The Switching Zone is evaluated.

Table 7 shows the HHI index values implied by these market shares. There is a good deal
of fluctuation in these values over time. To evaluate overall trends we ran a simple linear
regression of the HHI values against a time trend. The slope coefficient from this regression is
shown in the rightmost column of the table. This coefficient is negative, signifying that the
overall trend in concentration was downward over the period

10 See BNSF-HC-001597-613, and in particular, BNSF-HC-001612.
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Table 8, which is also based on data from the confidential waybill sample, shows tonnage
shares by year for outbound traffic from the Lake Charles area. The pattern shown there mirrors
that discussed above in connection with Table 6. In the initial post-merger years the share of
outbound traffic handled by BNSF in 1997-98. Over
time this share grew fairly steadily, averaging about
_ in 2009-2013. Although BNSF’s share of outbound traffic
2013, its share in that year was still above the average for the period as a whole.

Table 8: Outbound Lake Charles Market Shares, by Tons, based on Waybill Data, 1997-2013

Based on 1997-2013 Waybill Samples.

Tonnage from a movement is allocated to the movement's originating carrier.

Coal shipments are excluded.

All traffic originating in the Lake Charles, Westlake, or West Lake Charles stations
{"The Switching Zone"} and terminating outside of The Switching Zone is evaluated.

Table 9 shows HHI index values for outbound Lake Charles movements. As with inbound
movements, the index values are relatively high in absolute terms, and fluctuate quite a bit over
the period. The slope coefficient derived by regressing these index values on a time trend is
shown in the rightmost column. It is again negative, signifying that the general trend in market
concentration over this period has been downward.

Table 9: Herschmann-Herfindahl Index Values for Outbound Lake Charles Movements, based on
Wayhbill Data, 1997-2013

The long perspective provided by the waybill data indicates that the significant presence
that BNSF currently enjoys on routes into and out of the Lake Charles area is not a new
phenomenon. Although there has been a great deal of fluctuation in the market shares of the
three carriers over the course of the post-merger period, BNSF’s shares of both _

, leaving that carrier with shares in recent years that
are higher than its shares for the immediate post-merger period, or for the period as a whole. In
addition, while HHI index values for inbound and outbound traffic have also fluctuated, their
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overall trends have been downward. These facts indicate that BNSF has been an able and
effective competitor using the rights that it currently enjoys in the Lake Charles area.

3. Rates Have Not Increased Since the UP/SP Merger and the Implementation of
the CMA

While it is clear that BNSF has been successful in building a presence in the Lake Charles
area and gaining share, behavioral evidence in terms of rates is also important in evaluating
whether BNSF’s rivalry has resulted in successfully maintaining competition for Lake Charles
shippers that was the aim of the Board’s decision to grant access to this area. BNSF’s role in that
area was to replace the Lake Charles competition that was lost as a result of the UP/SP merger
and preserve the competitive rate structure that existed prior to that merger. The changes in
rates that have occurred since that time provide a direct measure of BNSF’s success in fulfilling
this role.

Over the lengthy 1997-2013 period railroad rates would be expected to rise to some
extent, if only to keep up with general inflation and other cost and capacity pressures on the
railroad industry. For this reason our focus in evaluating the competitive role of BNSF has to be
not simply on whether rates have increased or decreased, but rather, whether they are increased
or decreased relative to railroad rates in general. For a measure of overall trends in railroad rates
we turn to the Producer Price Index (“PPI”) for rail transportation. !

To investigate how rates on Lake Charles routes have changes over the course of the post-
merger period we computed average revenue per ton mile and by year for the top 60 inbound
and outbound routes measured by tonnage.!? For this analysis we define a “route” as an origin
BEA region/destination BEA region/commodity combination. Disaggregation by commodity
permits us to account for the sometimes substantial variations in rate levels across commodities,
and to limit the extent to which our analysis of rates might be distorted by changes in the mix of
traffic. We compute a set of adjusted revenue per ton mile statistics for these routes by dividing
the raw rates by the railroad transportation PPI.

Results of these calculations are shown in Tables C1 and C2 in Appendix C. To illustrate
more clearly overall trends the rightmost column contains for each route the slope coefficient
from a simple linear regression of the rate for that route on time. Each slope coefficient can,

W The PPI for rail transportation is available from the Bureau of Labor Statistics at:
http://data.bls gov/timeseries/pcu482---482---, last accessed August 20, 2015.
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therefore, be interpreted as the average per year change in cents in adjusted revenue per ton mile
over this period on each route. At the bottom of the table is a summary of how rates have
changed on these routes. ,

Over the period from 1997 through 2013 rates on outbound routes _

I i ez, it o not appesr

that there has been any systematic upward trend in rates over the post-merger period. Relative to
industrywide price trends, rates on Lake Charles outbound routes have decreased slightly more
often than they have increased.

Over the period from 1997 through 2013 rates on inbound routes _

One three routes there was traffic
only in a single year, and so it was impossible to establish a trend. Relative to industrywide price
trends, rates on Lake Charles inbound routes have increased slightly more often than they have
decreased, but it does not appear that there has been any broad and systematic upward trend in
rates over the post-merger period.

To test whether our conclusions regarding rates are sensitive to geographic definitions we
reran the analyses described above on routes defined as county pairs rather than BEA region
pairs. The results of this alternative analysis are shown in Tables C3 and C4 in Appendix C. They
resemble the results presented in Tables C1 and C2 where the routes with increase and decrease

rates are roughly split. Relative to railroad rates in general, rates
. On inbound county-based routes
. Hence, there is no indication in

adjusted
this alternative analysis of a broad and systematic upward trend in rates over the post-merger

period.

Because crude oil only began in the last few years to move in significant quantities by
rail, relatively few of the routes shown in Tables C1 through C4 involve the transportation of
this commodity. For the same reason it is impossible with any confidence to measure trends in
transportation rates for this commodity. However, given the evidence cited above there is no
reason to expect competition among the carriers serving the Lake Charles area to be any less
effective in containing these rates than it has been in containing the rates shown in Tables C1
through C4, or rates in general.

IV.Conclusion

There is nothing in the evidence we have examined to suggest any inability or failure on
the part of BNSF to fulfill successfully the competitive role envisioned by the STB.

Since the approval of the SP/UP merger BNSF has used the Lake Charles trackage rights
granted to it under the CMA to establish itself as a significant competitor on routes into and out
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of the Lake Charles area. BNSF now handles _ of overall Lake Charles rail traffic
and of traffic on many important routes. In particular, BNSF handles— crude
oil moving into the Lake Charles area by rail. Over time BNSF’s shares of both inbound and
outbound traffic have tended to increased. And overall market concentration has tended to
decrease.

Examining the rates paid by Lake Charles shippers, we find no evidence that these rates
have increased substantially relative to railroad rates in general. Rates on some routes have
moved up relative to general rate, and rates on other have trended down. Overall, we find that
relative to the general level of railroad rates, the rates paid by Lake Charles shippers are declining
more often than they are increasing.

In short, we find no sign of any competitive failure requiring intervention by the STB to
expand the trackage rights that BNSF has been using successfully to serve the Lake Charles area
in the nineteen years since the SP/UP merger was approved.
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Appendix A - Dr. Neels Curriculum Vitae

Dr. Kevin Neels directs the Transportation Practice at The Brattle Group. Dr. Neels has more than 30
years experience as a consultant and expert witness in the rail, trucking, courier, postal, aviation, and
automotive industries. He has led many significant engagements relating to competition, market
structure, pricing, revenue management, distribution strategy, regulation, and public policy. His work has
addressed issues related to system planning, competition policy, privatization, and congestion

management.

Prior to joining The Brattle Group, Dr. Neels served as Vice President and leader of the transportation
practice at Charles River Associates. He has also served as a researcher in the Urban Policy Program at
the Rand Corporation and the Transportation Studies Program at the Urban Institute, as a Director in the
Transportation Practice at the consulting firm of Putnam, Hayes & Bartlett, as a Management Consultant
in the Transportation Practice of the firm now known as KPMG. Dr. Neels was formerly Chairman of the
Committee on Freight Transportation Economics and Regulation of the Transportation Research Board,
an arm of the National Academy of Sciences. He is also a member of the Transportation Research

Board’s Committee on Airline Economics and Forecasting,

Dr. Neels has authored numerous research reports, monographs and articles for peer-reviewed journals.
He has often been asked to offer expert testimony in legal and regulatory proceedings. He regularly serves
as an invited speaker at conferences and industry forums, and his opinions and observations on industry
developments are frequently quoted in the popular and trade press. Dr. Neels earned his Ph.D. from
Cornell University.

A sample of the project experience of Dr. Neels is shown below.

EXPERIENCE

Freight Transportation
¢ Dr. Neels served as the principal competition witness for the acquiring party in a proceeding before
the Surface Transportation Board regarding the merger of the two largest short line railroad holding
companies in the U.S. In connection with this work he analyzed every point of contain between the
rail systems owned by these two companies, an analyzed the competitive implications of placing the
combined networks under common control.

¢ For an Ex Parte proceeding before the Surface Transportation Board Dr. Neels provided written
testimony regarding procedures for settling disputes over the reasonableness of rail transportation
rates. His testimony related to aspects of the Standalone Cost methodology employed by the Board
in resolving these disputes, focusing in particular on the role that third party traffic plays in such
analyses, and the manner in the revenues associated with such traftic are assigned to different
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portions of the routes followed by such traffic. His testimony discussed the typical structure of
North American freight rail networks, and the roles that gathering, branch and main lines play in
assuring the overall economic viability of the network as a whole.

For a major U.S. based freight railroad, Dr. Neels developed a system of models to predict traffic
levels and revenues by carrier for the North American freight rail market under alternative scenarios
regarding market structure and regulatory policy. This modeling system incorporated detailed
representations of the North American rail and highway networks, algorithms for determining
shipment routing under alternative operating policies, and a series of statistical models capturing the
underlying structure of freight traffic flows.

For a non-U.S. government client, Dr. Neels led the team serving as fairness advisors in connection
with the privatization of a government owned railroad. This engagement involved review of and
commentary upon the bidding procedures employed in the transaction, analysis of the extent to
which different bidders addressed and resolved policy concerns expressed by government officials,
and advising government officials regarding the extent to which the various bids received reflected
the full market value of the operation.

On behalf of a provider of services to long-distance trucking firms, Dr. Neels offered expert
testimony on the status of the trucking market, and on the extent to which a downturn in that market
affected the value and economic viability of trucking firm service providers during a period in
which his client concluded a series of acquisitions.

In testimony before the U.S. Postal Rate Commission, Dr. Neels offered expert testimony analyzing
the procedures used by the U.S. Postal Service to measure the transportation costs associated with
its various products. His analysis addressed a wide range of issues, including the Service’s use of its
dedicated air network for transportation of expedited products, fieldwork procedures used to collect
data on composition of the mail stream at different points in the rail network, potential biases in the
assignment of transportation costs to products, and flaws in econometric analyses of transportation
cost variability introduced by other witnesses in the proceeding.

In support of a key economic witness in a hearing regarding refined petroleum product pipeline
rates before the Federal Energy Regulatory Commission, Dr. Neels conducted an analysis of the
relationship between product prices in the different geographic areas linked by the pipeline system.
He also examined alternative transportation modes and concentration in the pipeline’s origin
markets.

For a major U.S. railroad involved in a commercial dispute over trackage rights and trackage fees,
Dr. Neels conducted a detailed analysis of over-the-track incremental operating costs. This analysis
involved, among other things, extensive use of the Uniform Rail Costing System maintained by the
Surface Transportation Board.

For a major North American rail car manufacturer involved in a patent infringement lawsuit Dr.
Neels offered expert testimony on the economic value of an innovative car design relative to
existing designs, and on the damages imposed on the manufacturer as a result of infringement of its
patents on this new design.

For an express package delivery carrier intervening in a rate case before the U.S. Postal Rate
Commission, Dr. Neels conducted a critical review of econometric studies of cost variability
introduced into evidence by a witness testifying on behalf of the U.S. Postal Service. He identified
a number of serious conceptual and methodological flaws in this analysis, and demonstrated that the
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substantive conclusions of the analysis were sensitive to relatively minor change in its design. On
the basis of his testimony the Commission rejected the arguments of the Postal Service in the
Commission’s final ruling.

Airline Industry

*

For a major U.S. network air carrier Dr. Neels was a key member of a team of consultants charged
with the development of an operations research strategy aimed at improving the carrier’s
performance and competitive standing across a broad range of areas of operation, including
financial planning, scheduling, crew management, maintenance, flight operations, air cargo sales,
marketing, reservations and distribution. This-engagement involved extensive onsite interviews with
numerous operating personnel at the carrier’s headquarters. It identified a lengthy list of investment
opportunities involving the application of a variety of advanced decision support tools.

For a major international air carrier accused of monopoly leveraging and attempted monopolization
of a key market, Dr. Neels prepared a report analyzing the carrier’s use of corporate discounts and
travel agent override commissions, and rebutting arguments that these agreements could be
construed as exclusive dealing.

For a major U.S. air carrier, Dr. Neels conducted an extensive empirical investigation of the
responses of travel agents to carriers' incentive and override programs. Using the results of this
investigation, he evaluated his client's sales force management and travel agent incentive strategies
to identify specific ways in which redesign and or retargeting could increase their net revenue
yields.

Working on behalf of a major air carrier in an antitrust case involving allegations of predatory
pricing, Dr. Neels worked directly with the lead litigator for the case to develop a strategy to guide
discovery. Subsequently, he conducted a variety of econometric analyses measuring the extent to
which plaintiffs were harmed by the alleged predation.

For a consortium of major U.S. air carriers accused of engaging in collusion and price fixing, Dr.
Neels directed a major economic analysis of industry pricing strategy and pricing dynamics.
Drawing upon detailed data on daily fare changes, Dr. Neels prepared testimony and exhibits
demonstrating the difficulty of engaging in coordinated pricing behavior.

In an antitrust dispute in the airline industry, Dr. Neels was retained by the defendant to critique and
rebut damage calculations prepared by experts for plaintiffs. Dr. Neels conducted a detailed analysis
of the assumptions underlying plaintiff estimates of lost profits, documenting numerous instances in
which specific assumptions were contradicted by industry experience or by business plans prepared
by the plaintiff prior to litigation. He showed that correcting these errors resulted in dramatic
reductions in estimates of plaintiff damages. The case was eventually dismissed without an award
of damages.

Dr. Neels assisted in the preparation of statistical exhibits and an expert affidavit for submission by
a major U.S. carrier in a rulemaking proceeding regarding airline computerized reservation systems
conducted by the U.S. Department of Transportation.

To support expert testimony in an antitrust case between two major U.S. air carriers, Dr. Neels
developed and estimated a set of statistical models for estimating the effects of GDS display bias on
the booking patterns and revenues of the affected airlines. As part of this effort Dr. Neels
conducted an extensive analysis of the histories of the carriers in questions and of the development
of these computerized systems as the primary channel of distribution for airline tickets. He also
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prepared damage estimates, assisted in the deposition of opposing expert witness, prepared trial
exhibits and advised counsel on cross-examination strategy during the course of the trial.

Airport and Airway System

¢

For the International Air Transport Association, Dr. Neels conducted an analysis and critique of a
proposed change in the structure of air traffic control user charges levied on foreign carriers
entering the U.S. and overflying its territory. He pointed out a number of serious flaws in the
empirical analysis that formed the basis for the new system of charges. Implementation of the new
charges was halted by a federal judge.

Dr. Neels played a critical role in a project for the Air Transport Association (ATA) of the United
States to evaluate proposals for reforming the nation's air traffic control (ATC) system and to
develop an effective financial and organizational structure for a reformed ATC. The plan,
developed under extremely tight deadlines, required an assessment of ATC technological
capabilities, estimation of the cost effects of ATC on the airline industry, an economic analysis of
current and proposed ATC organizational forms and detailed financial assessment of proposed ATC
entities. Dr. Neels presented his analysis and proposal to airline chief executive officers at a meeting
of the ATA board.

For the public authority responsible for the operation of one of the largest international gateway
airports in the country, Dr. Neels conducted a comprehensive review of sources of information on
air cargo movements. Based upon the results of this review, he worked with authority staff to devise
a strategy for monitoring trends in shipments by ultimate origin and destination, commodity, carrier
and type of service, and for factoring this information into an improved process for planning and
executing air cargo facility improvements.

For the operator of a major U.S. hub airport, Dr. Neels developed a series of forecasting models for
use in evaluating likely passenger responses to the introduction of new types of ground access
services.

For the government of a Mexican province, Dr. Neels developed a framework for use in evaluating
proposals for new airport development.

For a conference sponsored by the National Academy of Sciences, Dr. Neels analyzed the policy
issues raised by proposals for using pricing to manage demand and reduce delays at major airports.
His analysis used standard antitrust tools to assess the extent of concentration in the market for
airport services, and evaluated the potential for anticompetitive behavior in that market.

To support the development of an airport system plan for a major metropolitan area, Dr. Neels
prepared long-range activity forecasts for air carriers, regional airlines and general aviation.

For an international gateway airport, he evaluated the impacts and effectiveness of a wide range of
strategies for reducing delays. The policies considered included regulatory constraints on aircraft
size, diversion of service to adjacent airports, a variety of pricing and slot allocation mechanisms,
and expansion of facility capacity.

Aerospace Manufacturing

*

For a foreign manufacturer of high end business jet aircraft Dr. Neels offered testimony on the
structure of the market within which these aircraft are sold and the relationship between this market
and the market aftermarket retrofits and modifications. His testimony examined the turnover of the
existing fleet of high end business jet aircraft, trends over time in resale values, the relationship
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between new aircraft sales and trade-ins of previously owned aircraft, and the factors influencing
the commercial success of aftermarket modifications under FAA supplemental types certificates.

¢ For a consortium of acrospace manufacturers, Dr. Neels examined and evaluated the economic,
financial and policy arguments for including manufacturers as members of government sponsored
insurance against war and terrorism risks. His analysis examined the nature of the risks in question,
the state of the commercial market for insurance against them, the realities of multi-party tort
litigation in settings where the parties enjoy dramatically different levels of insurance coverage, and
the likely long-term economic impacts if aerospace manufacturers were because of the shut down of
the commercial insurance market, forced involuntarily to self-insure against these risks.

¢ For a major manufacturer of business jet aircraft accused of monopoly leveraging and attempted
monopolization Dr. Neels conducted an analysis of the structure of the business jet aircraft market,
evaluating the extent to which availability of comparable models from other manufacturers
constrained the ability of the defendant in the dispute to exercise market power.

¢ For a U.S. based manufacturer of business aircraft, Dr. Neels quantified the damages resulting from
significant defects in a major subcontractor-supplied aircraft component. These defects had resulted
in a number of plane crashes and the eventual grounding of a significant portion of the
manufacturer’s fleet. Dr. Neels developed a sophisticated econometric model that controlled for the
effects of a number of market-related background factors, and isolated the effects of the component
defects on sales, revenues and profits.

¢ For a manufacturer of high end business jet aircraft involved in a dispute over the closure of a
manufacturing plant, Dr. Neels offered expert testimony on the status of the business jet aircraft
market at the time of the closure and its effects on new orders, backlog and revenue for the
manufacturer. His analysis focused in particular on the effects on the business jet aircraft market of
the economic downturn that began in 2001 and the events on September 11, 2001. In response to
testimony offered by opposing experts, he also analyzed the decision making process that led to
closure of the plant, the options open to management, and the economic justifications for closing the
plant.

Automotive Industry
¢ For a group of automobile dealers, he conducted an econometric analysis to quantify the extent to
which these dealers had suffered economic injury as a result of a scheme in which executives of the
auto manufacturer accepted bribes from a subset of dealers in exchange for providing them with
extra allotments of highly profitable car models. The settlement of this litigation awarded a
payment of several hundred million dollars to the non-bribe paying dealers.

¢ For a major auto manufacturer contemplating litigation over an alleged theft of trade secrets, he
developed a system of economic forecasting models to calculate the effects of the theft of sales of
the company’s products in a number of major international markets. Results of this confidential
investigation played a key role in the company’s subsequent decision to seek redress through the
courts.

¢ For a group of automobile dealers engaged in a dispute with a distributor, Dr. Neels offered expert
testimony analyzing the new auto allocation procedures used by the distributor, the distributor’s
policies regarding accessorization of new vehicles, and their economic effects of individual dealers.
This work involved extensive econometric modeling of the dynamics of dealer inventories and the
determinants of time to sale for individual vehicles.
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¢ For aconsortium of U.S., European and Japanese auto manufacturers and related firms, Dr. Neels
played a key role in a major investigation of long-term trends in mobility. This study was
worldwide in scope, addressing urban, rural and intercity passenger and freight transportation in
both the developed and the developing world. Its particular focus was on the sustainability of the
current transportation system, and the extent to which exhaustion of fossil fuels, environmental
constraints, infrastructure shortages or institutional barriers were likely to constrain mobility over
the next several decades.

Other Project Experience
¢ For an operator of vehicle and passenger ferry services to offshore islands, Dr. Neels conducted a
detailed analysis of fares, costs, market structure, the extent to which particular services are
subsidized, the structure of the market for ferry services, and the likely effects of changes in
conditions of entry.

¢ For amajor U.S. manufacturer that had been the target of industrial espionage and the organized
theft of technology and other trade secrets, Dr. Neels offered testimony involving the stolen
technology and, using a reasonable royalties approach, the damages suffered by the U.S.
manufacturer as a result of the theft. At the conclusion of a jury trial in the United States, the
manufacturer received a substantial damage award.

¢ For the U.S. Department of Energy, Dr. Neels conducted an extensive investigation of the
technological, institutional and economic factors influencing the demand for residential heating
fuels.

¢ For a Gas Research Institute study of natural gas usage in the steel industry, Dr. Neels provided
consultation on statistical issues and worked closely with a team of analysts examining the
economics of fuel substitution.

¢ Dr. Neels directed the team of economists responsible for conduct of the damages study for plaintiff
in a major patent infringement lawsuit in the consumer products industry. His work included
development of econometric models to forecast product sales in eight major world markets, analysis
of the effects of incremental changes in sales volumes on company profits, review of historical
pricing strategies and calculation of economic damages for a wide range of “but-for” pricing and
product introduction strategies. He and his team also played a key role in the analysis of the case put
forth by the opposing side and in the development of cross-examination strategies for opposing
expert witnesses. He was designated as an expert witness in this matter, but was not called upon to
testify.

¢ As leader of a project funded jointly by the Ford Foundation, the U.S. Department of Housing and
Urban Development and a consortium of local corporations, Dr. Neels directed a year-long study by
the Rand Corporation of strategies for privatizing municipal services in Saint Paul, Minnesota. A
major component of this project was a detailed analysis of the incentives created by different
financing mechanisms, organizational structures and personnel management systems. Findings of
the study were published in a major report entitled The Entrepreneurial City.

¢ Dr. Neels played a major role in the preparation of expert testimony on behalf of a group of major
domestic oil companies accused of conspiring to depress the prices paid to producers of a major
input to tertiary oil recovery projects. This testimony focused on an examination of purchase
contracts involving the defendants to establish market prices for the input in question over the
alleged damage period.
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¢ Forthe New York State Science and Technology Foundation, Dr. Neels participated in a project to
facilitate the transfer to civilian firms and the commercial exploitation of photonics technology
developed for military applications at a research center established at a major New York State
military installation. This project included an assessment of the commercial value of the technology,
the identification of firms in the vicinity of the research center with the research focus and
capabilities to absorb the technology, and the design of institutional mechanisms for facilitating and
supporting technology transfer.

Publications

“The Economic Cost of Airline Flight Delay”. With Everett B. Peterson, Nathan Barczi and Thea
Graham. Journal of Transport Economics and Policy, Volume 47, Part 1 (January 2013): 107-121.

“Federal Funding of Transportation Improvement in BRAC Cases.” Transportation Research Board
(2011).

“Private Sector: Lessons for the Public Sector” in Freight Modeling:State of the Practice in Current
Practice Session of Freight Demand Modeling Tools for Public-Sector Decision Making in Conference
Proceedings 40, Transportation Research Board, September 25-27, 2006, pp. 25,26.

“Pricing-Based Solutions to the Problem of Weather-Related Airport and Airway System Delay.” Air
Traffic Control Quarterly, Vol 10(3) 261-284 (2002).

“Congestion, Pricing and the Economic Regulation of Airports.” Transportation Research Board, The
Federal Aviation Administration, Conference on Airports in the 21* Century (April 20, 2000).

“Estimating the Effects of Display Bias in Computer Reservation Systems.” With Franklin Fisher, In
Microeconomics Essays in Theory and Applications. Ed. Maarten-Pieter Schinkel. Cambridge University
Press, 1999,

“Clinical and Economic Value of Cardiovascular Nuclear Medicine.” With Carla Mulhern. (September
1996).

“Insurance Issues and New Treatments.” Journal of the American Dental Association, 125 (January
1994): 45S-53S.

»

“Medical Cost Savings from Pentoxifylline Therapy in Chronic Occlusive Arterial Disease.’
Pharmacoeconomics 4, No. 2, (February 1994): 130-140.

“Analyzing Rent Control: The Case of Los Angeles.” With M. P. Murray, C. P. Rydell, C. L. Barnett, and
C. E. Hillestad. Economic Inquiry 29, No. 4 (October 1991): 601-625.

“Forecasting I[ntermodal Competition in a Multimodal Environment.” With Joseph Mather.
Transportation Research Record 1139 (1987).

“Modeling Mode Choice in New Jersey.” With Joseph Mather. Transportation Research Record 1139
(1987).
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“Direct Effects of Undermaintenance and Deterioration.” With C. Peter Rydell. In The Rent Control
Debate. Ed. Paul L. Niebanck. Chapel Hill, NC: University of North Carolina Press, 1985.

“Energy and the Existing Stock of Housing.” With M. P. Murray. In Energy Costs, Urban Development,
and Housing. Ed. Anthony Downs and Katherine L. Bradbury. Washington, D.C.: The Brookings
Institution, 1984.

“Reducing Energy Consumption in Housing: An Assessment of Alternatives.” International Regional
Science Review 7, 1 (May 1982).

“Production Functions for Housing Services.” Papers of the Regional Science Association 48 (1981).

Professional Affiliations

¢ American Bar Association

¢ American Economics Association
¢ Licensing Executive Society

¢ Transportation Research Board

23 101



PUBLIC

Appendix B - Dr. Reynolds Curriculum Vitae

Dr. Robert J. Reynolds joined The Brattle Group in July 2004. He received his B.S. in Business
Administration (Finance) from Northwestern University in 1965, and his Ph.D. in Economics

from Northwestern University in 1970.

Before joining The Brattle Group, Dr. Reynolds was Chairman of Competition Economics, Inc.,
which he co-founded in 1997. From 1992-1996 he was Executive Vice President of Econsult
Corporation, and previously joined ICF Consulting Associates as Senior Vice President in 1981.
Dr. Reynolds held the position of Assistant Director and Senior Economist in the Economic
Policy Office at the Antitrust Division of the Department of Justice where he both supervised
research in antitrust policy and was actively involved in DOJ investigations. His work at DOJ
included being chief staff economist on U.S. v AT&T until 1978. Since leaving DOJ, he has
specialized in statistical and theoretical analysis of industrial organization, public and regulatory
policy issues, and antitrust matters. He has been engaged to do such research by both private and

government clients (federal agencies and state AGs).

Dr. Reynolds was a Visiting Associate Professor at Cornell University (1981) where he taught
courses in Economics of Regulation and Microeconomic Theory. He was also a Visiting Lecturer
at the University of California at Berkeley (1976-77) where he taught courses in Industrial

Organization, Regulation, Antitrust, and Micro- and Macro-Economic Theory.

Dr. Reynolds was both Assistant (1969-73) and Associate (1973-75) Professors of Economics at
the University of Idaho where he taught courses in Intermediate and Graduate Micro- and

Macro-Economic Theory, and Graduate Seminars in Price Theory, Regulation, and Statistics.

Examples of consulting projects that Dr. Reynolds has led include the following:

Competitive Analysis and Regulation

o Analysis and testimony on market power issues in electric utility proceedings before

the FERC and in U.S. District Court.

o Analysis of pricing issues in an arbitration proceeding between a regional sports

network and a cable television system operator.
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Analyzes of pricing of U.S. Treasury securities offered on two electronic trading
platforms, to evaluate whether incentives established by the owners of one of the

platforms had harmed customers.

Analyses of market dynamics and entry in a monopolization case in the pay telephone
industry.

Preparation of reports for court proceedings involving monopolization, predation, and

discriminatory pricing issues in the airline industry.

Analyses of the effects in terms of market share and prices of exclusionary contracts

in retailing of cigarettes.

Analysis of pricing, entry, and competition in jet engine component repair markets in

Chromalloy v. United Technologies.

Estimating an aerospace manufacturer's "average variable costs" of producing engine
spare parts to evaluate whether planned price reductions could be construed as

predatory.

Evaluating whether price discounts offered by a manufacturer to its authorized
service facilities were justified by the costs of services these facilities performed on

behalf of the manufacturer.

Various analyses of rates of return and break-even prices for jet engine

manufacturing.

Analyzing whether maintenance contracts offered by a regional Bell company were

priced fairly relative to the costs of non-contract repairs.

Analysis of antirust and damage issues in litigation concerning devices for quieting

Boeing 737 aircraft engines.

Examination of pharmaceutical industry pricing practices in the Brand Name

Prescription Drug Antitrust Litigation.

Studies for regulatory proceedings and potential business ventures in the airline

computer reservations systems industry.

Evaluating whether a media company's decision to shut down a division in the

context of a merger was financially justified.
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Analysis of pricing in airline markets in connection with litigation concerning

allegations that U.S. airlines illegally signaled changes in fares.

Estimating average and incremental costs per customer for a television monitoring

business.

A study of the prospects over the next decade for approximately 30 lines of business

of a large aerospace and defense electronics company.

A study of the electronic security industry for a client considering an acquisition.

Mergers and Acquisitions

Assessment of merger issues, including efficiencies and exclusionary behavior, in

mergers of regional telephone companies and between wireless service providers.

Analysis of route-specific markets for a number of actual and potential mergers in the

airline industry.

Analyses of competitive issues in actual and proposed acquisitions in metal industries,

including in steel, aluminum, and lead/zinc.
Analyses of mergers and acquisitions in the petroleum industry.
Analysis of market data in a merger between manufacturers of aerospace fasteners.

Evaluation of benefits to passengers of the airline alliance between Northwest and

Continental.

Analysis of product markets, efficiencies, and vertical issues in acquisitions of jet

engine repair firms by an engine manufacturer with its own repair facilities.

Analysis of geographic markets, the effect of concentration on pricing, and plant

divestiture options for an acquisition in the gypsum wallboard industry.
Evaluation of vertical and horizontal competition issues for railroad mergers.

Assessment of competitive issues and efficiency arguments relating to Northeast

Utilities' acquisition of Public Service of New Hampshire.

Examination of telemetry and defense simulation markets for Loral's acquisition of

Fairchild's defense electronics business.
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Assessment of competitive issues for sales of airport slots and for potential acquisitions

in the airline industry.

Analysis of market definition, scale, and investment issues for several joint ventures
and potential acquisitions in the aerospace and defense electronics industries,

including jet engines, solid fuel rockets, airborne radar, and weapons control systems.

Assessment of import competition and scale economies for Alcatel's purchase of

Ericsson's fiber optics and telecommunications cable business.

Analysis of import competition, transfer pricing issues, and scale economies in
servicing equipment and in R&D for GE's acquisition of CGR's x-ray and medical

imaging business.

Examination of television markets in Turner Broadcasting's attempted acquisition of

CBS.

Evaluation of competitive issues relating to the merger between the gas and electric

operations of Public Service of New Mexico.

Analysis of scale and investment issues for a joint venture among jet engine

manufacturers.

Damages and Valuation Analyses

Development of a price model and analysis of damages in a case involving alleged

price-fixing in the sale of graphite electrodes used in electric arc steel furnaces.

Analysis of explosives pricing and damage issues in a case involving alleged price-

fixing in the explosives industry.

Estimating market values and cost of capital for cellular telecommunications

properties in California.
Damages analyses for private litigation involving pharmaceutical companies.
Damages analyses for an aerospace services firm.

Evaluating potential damages in connection with litigation involving devices for

quieting jet aircraft engines.
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J Analysis of market definition and damages in patent and antitrust litigation

concerning bus air conditioning units.
J Estimating the market value of a railroad transportation leasing firm.

o Damages analyses in connection with a class action litigation involving three major

domestic airlines.

) Analysis of freight transportation damages arising from conspiracy to prevent entry of ~

new materials handling technology for iron ore on the Great Lakes.

. Estimation of damages in a contract dispute between a firm selling medical laser

equipment and its manufacturing subcontractor.

° Analysis of the effect of warnings regarding adverse reactions on physician

recommendations for various drugs, for a product liability case.
J Analysis of antitrust and damages issues in Laurel Sand & Gravel v. CSX.

o Construction and analysis of a large invoice-based data base for a price-fixing damages

case in a wire products industry.
o Estimation of lost sales in a false advertising suit involving an over-the-counter drug.

. Estimation of historical market size and shares for a product liability case in the

pharmaceutical industry.

PUBLICATIONS

“Archimedean Leveraging and The GE/Honeywell Transaction,” with Janusz A. Ordover,
Antitrust Law Journal, 2002.

“Oligopolistic Product Withholding In Ricardian Markets,” with R. Masson and Ram Mudambi,
Bulletin of Economic Research, 1994.

“Oligopoly in Advertiser - Supported Media,” with R. Masson and R. Mudambi, Quarrerly,

Review of Economics and Business, 1990.

“Efficient Regulation with Little Information: Reality in the Limit?” with J. Logan and R. Masson,

International Economic Review, 1989.
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“The Competitive Effects of Partial Equity Interests and Joint Ventures,” with B. Snapp,
International Journal of Industrial Organization, 1987.

“Preying for Time,” with D. Easley and R. Masson, journal of Industrial Economics, 1985;
reprinted in Geroski, Philips, and Uplh, eds., Oligopoly, Competition and Welfare, Basil
Blackwell, 1985.

“Competition and Antitrust in the Petroleum Industry: An Application of the Merger
Guidelines,” with G. Hay, in Antitrust and Regulation: Essays in Memory of John J. McGowan, F.
Fisher, editor, MIT Press, 1985.

“Contestable Markets: An Uprising in Economics, A Comment,” with M. Schwartz, American
FEconomic Review, 1983.

“Losses from Merger: The Effects of a Change in Industry Structure on Cournot-Nash
Equilibrium,” with S. Salant and S. Switzer, Quarterly Journal of Economics, 1983; reprinted in
A. Daugherty, editor, Cournot Oligopoly, Characterizations and Applications, Cambridge
University Press, 1988; reprinted in L. Philips, editor, Applied Industrial Economics, Cambridge
University Press, 1998.

“The Effects of Antitrust Enforcement: Theory and Measurement,” Georgetown Law Journal,
June 1980.

“Critique of J. Fred Weston's ‘Industrial Concentration, Mergers and Growth’,” Conglomerate
Mergers and Public Policy, 1981.

“The Effects of Regulation: The Case of Oil Pipelines,” invited paper, American Statistical

Association, Proceedings, 1979.

“Appraising Alternatives to Regulation for Natural Monopolies,” with L. Lewis, in Qil Pipelines
and Public Policy, American Enterprise Institute, 1979.

“Statistical Studies of Antitrust Enforcement,” with R. Masson, invited paper, American
Statistical Association Papers and Proceedings, 1977.

“The Economics of Potential Competition,” with B. Reeves, in Masson and Qualls, eds., Fssays in
Industrial Organization in Honor of Joe Bain, Ballinger, 1976; reprinted in Siegfried and Calvani,
eds., Economic Analysis and Antitrust Law, Little Brown, 1978.
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OTHER RESEARCH ACTIVITIES

Dr. Reynolds has presented papers at various meetings of the Econometric Society, NBER

Conferences in Industrial Organization, other professional meetings and various universities
[e.g., Yale, Berkeley, Stanford, Pennsylvania, Cornell, Toronto, International Institute for

Management (Berlin)].

Dr. Reynolds has served as:

Chairman and discussant at meetings of the Econometric Society and

Telecommunications Policy Research Conference.
Member, Editorial Advisory Board, Managerial and Decision Economics. .

Reviewer for the National Science Foundation, Rand Journal of Economics,
International Fconomic Review, International Journal of Industrial Organization,

Journal of Industrial Fconomics, and American Economic Review.

Invited participant in the University of Chicago Conference on Regulation, 1970;
Dartmouth Conference on Regulation, 1972; University of Pennsylvania Conference
on Antitrust Law and Economics, 1978; University of Virginia-MSS Conference on
New Directions in Theoretical Industrial Organization, 1979; NBER (Northwestern)
Conference on Information and Strategic Behavior in Economics, 1980; NBER
(Berkeley) Conference in Theoretical Industrial Organization, 1980; Oxford

Conference in Theoretical Industrial Organization, 1984.

PROFESSIONAL AFFILIATIONS

Member of:

American Economic Association

Econometric Society

Royal Economic Society

AAAS

American Statistical Association

European Association for Research in Industrial Economics (EARIE)

Society for the Promotion of Economic Theory
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Mathematical Association of America

American Mathematical Association
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Verification

I, Kevin Neels, verify under penalty of perjury that I have prepared and read this Verified
Statement to be filed on behalf of Kansas City Southern Railway in the aforementioned
proceeding before the Surface Transportation Board, that I know the contents thereof, and that
the same is true and correct. Further, I certify that [ am qualified and authorized to file this

statement.

Executed on August 24, 2015 %1“

Kevin Neels

Verification

I, Robert J. Reynolds, verify under penalty of perjury that I have prepared and read this
Verified Statement to be filed on behalf of Kansas City Southern Railway in the aforementioned
proceeding before the Surface Transportation Board, that I know the contents thereof, and that
the same is true and correct. Further, I certify that [ am qualified and authorized to file this

statement.

Executed on August 24, 2015

M aé}f& p 7'[,('/'{] o A

Rober?J. Reynolds
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT B

JOINT VERIFIED STATEMENT
OF STEVE SULLIVAN AND JOHN IRELAND
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Joint Verified Statement of Steve Sullivan and John Ireland

We are Steve Sullivan and John Ireland, both consultants at R.L. Banks & Associates
(RLBA), a consulting firm based in Arlington, VA specializing in railroad economics, service
planning and litigation support.

Mr. Sullivan is currently RLBA’s Managing Director and has been a transportation
professional for his entire professional career, with 35 years of railroad operating and executive
management experience. Prior to joining RLBA in 2013, Mr. Sullivan served as the Vice
President and Executive Director of The American Short Line and Regional Railroad
Association (ASLRRA) for twelve years. In that capacity he represented over 550 Class II and
Class III railroads on a number of topics that included interchange issues, operating compliance,
customer service disputes and industry car movement standards/performance.

Before ASLRRA, Mr. Sullivan worked for Conrail for 24 years. He started his railroad
career in train service as a brakeman and conductor before being promoted to Terminal
Trainmaster at Stanley Yard, a major hump yard in Toledo, OH. He later served as Supervisor of
Rules and Operating Practices and as District Superintendent of Operations. Mr. Sullivan then
transitioned to Conrail’s corporate management team, holding the titles of Manager of
Commercial Planning, Manager of Capital Planning, Director of Strategic Planning and Director
of Corporate Strategy. Through these positions he has become well acquainted with train, yard,
and terminal railroad operations.

Mr. Ireland is currently a rail transportation project manager with RLBA. Since joining
RLBA in 2014, he has specialized in railroad operations and litigation support, in the process

conducting several investigations in support of client’s filings before the Surface Transportation
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Board. Prior to joining RLBA, he served in various operational supervisory roles as an officer in
the United States Navy. He is a graduate of Carnegie Mellon University of Pittsburgh, PA.

RLBA has been retained to provide expert testimony in the proceeding before the STB of
BNSF Railway (BNSF) against The Kansas City Southern Railway Company (KCS) and Union
Pacific Railroad Company (UP), concerning an application for terminal trackage rights over a
jointly owned (KCS and UP) segment of railroad, which this statement collectively refers to as
the Rosebluff Lead, in the greater Lake Charles, LA area. Specifically, RLBA was asked to
consider the operational impacts to KCS as a result of the potential introduction of BNSF direct
service into the Rosebluff Lead as it pertains to the authority given to the Surface Transportation
Board under Title 49, U.S. Code, Sect. 11102.

In preparation of this statement, we have both reviewed the previously filed documents
and evidence pertaining to this proceeding. In addition, Mr. Ireland conducted a four day, onsite
investigation of railroad operations in the vicinity of the Rosebluff Lead under the direction of
Mr. Sullivan. Mr. Ireland also interviewed two local KCS supervisors; Mr. James R. Meteer,
KCS Terminal Trainmaster, with 11 years of railroad experience and Mr. Jimmy Wayne Scott,
KCS Senior Trainmaster, with 22 years of railroad experience. The results of his investigation
and interviews are incorporated into this verified statement.

Description of the Rosebluff Lead

The Rosebluff Lead is jointly owned and operated by KCS and UP. Understanding the
large volumes of traffic and complexity of operations in the Lake Charles area, KCS and UP’s
predecessors agreed on a number of operating procedures to promote effective service.
Beginning in 1981, Southern Pacific (SP) and KCS divided the Rosebluff Lead into two separate

switching zones. Each railroad was responsible for one of the zones, offering reciprocal
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switching rights to the customers in the zone not served by the other railroad. The agreement
provided that SP and KCS would change which zone they switched every two years, but as the
dynamics of the Rosebluff Lead changed, switching in the zones was adjusted to meet customer
demands. In 1999, KCS and UP agreed to stop alternating which zone they switched, with KCS
continuing to switch Zone 1 and UP switching Zone 2. This agreement defines the current
boundaries of the two zones.

The Rosebluff Lead actually consists of two separate components; Rosebluff Yard and
the Rosebluff Industrial Track. All of the Zone 1 customers on the south side of Interstate 10 are
located in, or accessed through, Rosebluff Yard. Conversely, all Zone 2 customers are located on
the Rosebluff Industrial Track.

The Rosebluff Yard is confined by Interstate 10 immediately to the North and a public
road and industrial facilities immediately to the South. Rosebluff Yard primarily serves as an
industrial yard, connecting to the KCS Lake Charles Subdivision and UP Lafayette Subdivision
(alternatively referred to as the 50/50 Line) to the east with the Rosebluff Industrial Track to the
southwest. Because of the reciprocal switching agreement between KCS and UP, Rosebluff Yard
also functions as the primary interchange point between KCS and UP in the Lake Charles area.
Additionally, many UP crews assigned to exclusively work Zone 2 are stationed out of the
Rosebluff Yard office at the east end of the yard. As such, it is common-place for crew changes
to take place in the yard, adding to the complexity of operations. While traffic on the Rosebluff
Lead has continued to grow, the physical limitations of Rosebluff Yard have prevented any
expansion. As such, the yard operates at capacity with little or no storage space for anything

other than cars in transit in and out of the yard.
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Operations in Rosebuff Yard are governed by a unique joint operating arrangement
between KCS and UP. Each railroad has access to the yard for twelve hours a day. The KCS
operating window extends from 6:00PM to 6:00AM, while the UP window is 6:00AM to
6:00PM. According to the agreement defining these operations, only the respective railroad may
operate in Rosebluff Yard during its appropriate window. As such, between 6PM and 6AM, the
on-going UP operations on the Rosebluff Industrial Track and Zone 2 below Rosebluff Yard are
essentially an island isolated from the rest of the UP system, as no UP train from Zone 2 can
reach the Lafayette Subdivision while KCS is occupying Rosebluff Yard. Since all Zone 1
customers on the south side of Interstate 10 are accessed via the Rosebluff Yard, KCS effectively
cannot conduct any kind of operations on the Rosebluff Lead during the UP 6AM to 6PM
window.

Rosebluft Yard consists of six double ended tracks ranging from 4,700 to 6,600 feet in
approximate length, identified as Tracks 1 through 6. Additionally, a second track and crossover
paralleling the running track on the west end of the yard offer limited additional capacity and are
identified as 3 Storage and 4 Storage. Figure 1, shown on the following page, depicts the layout
of the yard.

In theory, each track in the yard has a defined purpose. Tracks 2 and 3 are used by KCS
as staging for delivery and pick up. The same is true for UP on Tracks 5 and 6. Track 4 is
designated as a runner track which both railroads attempt to leave clear at the end of their
window to allow easy access for the other railroad. Track 1 is used as the interchange track
between UP and KCS, but also connects to the lead tracks for several of the largest customers in
Zone 1. KCS’ 3 Storage and UP’s 4 Storage tracks are used as overflow for the main yard, a

frequent occurrence. These defined track uses generally only apply when cycling the yard from
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one railroad to the next; both railroads try to “leave it the way they found it,” if you will. While
switching the yard, both railroads will utilize all of the yard tracks as available and as needed to
most efficiently complete their work.

The Rosebluff Industrial Track continues southwest out of Rosebluff Yard and extends
approximately seven miles into the heavily industrialized West Lake area. To access the
Rosebluff Industrial Track, all trains must first pass through Rosebluff Yard. The majority of
customers accessed off the Rosebluff Industrial Track are petrochemical or petroleum industries
which receive large quantities of rail traffic. Despite the variety of spurs and customers, the
Rosebluff Industrial Track itself is single track, with limited areas to sort cars. As such, any
switching for Zone 2 customers must either be done in Rosebluff Yard or pre-blocked elsewhere
on the UP system.

Figure 1
Map of KCS and UP Trackage in the Vicinity of Rosebluff Yard

W To KCS Mossville Yard
KCS Lake Charles Subdivison To Phillips 66 >
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KCS Operations in Rosebluff Lead and the Lake Charles, LA Area

KCS operations in the Lake Charles Area are based out of Mossville Yard, approximately
3.7 railroad miles northwest of the crossing of the UP Lafayette Subdivision and four railroad
miles from the Rosebluff Yard crew building. The Mossville Yard consists of 15 stub end tracks
ranging from 1,850 to 2,850 feet in approximate length, and five double ended tracks ranging
from 3,800 to 5,900 feet in approximate length (including a main track through the length of the
yard).

After reviewing KCS system timetable No 11, it is RLBA’s understanding that Mossville
Yard is located on KCS’ Lake Charles Subdivision. North of the yard, the Lake Charles
Subdivision is single track with one customer (the Roy S. Nelson Generating Plant 2.7 track
miles north of Mossville Yard) and is controlled by Centralized Traffic Control, connecting with
the KCS mainline at Dequincy, LA, 16.4 miles to the north. There is also a controlled siding and
additional storage track at Buhler, LA, 6.7 track miles north of Mossville Yard, both of which are
approximately 7,300 feet long and double ended. Both tracks can be used for storing cars and/or
trains.

Traffic north of Mossville primarily consists of a single, daily Mossville to Shreveport
Manifest train (symbol MSHLC inbound to Mossville and MLCSH outbound) and several
weekly unit coal trains to the Roy S. Nelson Generating Plant, 2.7 miles north of Mossville Yard.
South of Mossville, the Lake Charles Subdivision is single track and governed by General Code

of Operating Rules (GCOR)' Rule 6.28 (movement other than main track). This southern section

'GCORis a commonly used set of railroad operating rules, utilized by UP, KCS and BNSF, though each has their
own modifications.
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of the Lake Charles Subdivision accesses the Rosebluff Lead via an at-grade crossing of the UP
Lafayette Subdivision.

According to Mr. Meteer, on a typical weekday, seven KCS crews come on duty at
Mossville. KCS operations in the yard and the entire Lake Charles area are centered around the
outbound MLCSH and its inbound counterpart MSHLC, which combine to provide a six day a
week manifest train connecting Mossville Yard operations to the rest of the KCS system. The
inbound MSHLC arrives into Mossville at approximately 11:00PM Sunday through Friday,
while the outbound MLCSH comes on duty at 1:00PM and generally departs by 5:00PM
Monday through Saturday. Of the six other crews, two are yard jobs dedicated to sorting cars
received from the inbound MSHLC and building the outbound MLCSH. The remaining four are
responsible for industrial switching. Two of these crews work the various industries north of the
UP Lafayette Subdivision, while the remaining two, RLC210 and RLC304 are dedicated to
switching Rosebluff Yard and the adjacent Zone 1 customers on the south side of the Lafayette
Subdivision.

RLC210 comes on duty at Mossville at 5:00PM seven days a week. The crew uses the
hour before the beginning of the KCS operating window in Rosebluff Yard to complete various
administrative duties and assemble the awaiting block of cars in Mossville. At 6:00PM and upon
determining that UP has completed its work in Rosebluff Yard (which often times is after the
6:00PM end of the UP operating window), RLC210 transits the southern end of the Lake Charles
Subdivision to the Rosebluff Lead. To do this, RLC210 must request that two protective gates
across the track be raised at the Phillips 66 facility, as well as operate an automatic interlocking
machine to receive permission to cross the UP Lafayette Subdivision at grade. Upon arriving at

Rosebluff Yard, RLC210 picks up any cars left by UP train YAK63 at the yard for Zone 1

138



PUBLIC VERSION

customers and proceeds to sort both the UP and Mossville originated cars according to customer.
Upon completion of this sorting, RLC210 services CertainTeed (accessed via Track 1) five days
a week and BW Services (via Track 3 Storage) several times a week. Upon completion of their
work, RLC210 leaves its motive power in Rosebluff Yard for the RLC304 crew.

RLC304 comes on duty at Mossville just before midnight Monday through Friday
(recently changed since Mr. Ireland’s site visit, during which RLC304 came on duty at
11:00PM). Most of the time, the crew must wait for RLC210 to complete its work in Rosebluff
Yard, a situation which is often compounded with RLC210 being delayed by UP switching
operations in Rosebluff Yard after 6:00PM. Once RLC210 has completed its work, the RLC304
crew is transported to Rosebluff Yard by motor vehicle to begin their work. RLC304 is
responsible for working the largest customers in Zone 1 — Tetra, Axial A plant, Axial B plant and
PPG C plant. Each of these customers present operational service challenges. The spur to both
Axial A plant and Tetra connects to the lead track between Rosebluff Yard and the UP Lafayette
Subdivision, limiting the number of cars in a single cut to approximately 22 at a single time
while also blocking passage out of the entire Rosebluff Lead to either the Lake Charles or
Lafayette Subdivisions. Axial B plant and PPG C plant are both accessed off of Track 1 in
Rosebluff Yard, demanding that Track 1 be clear of cars in order to switch these customers.
After completing its customer work, RLC304 collects any Zone 2 KCS cars delivered earlier by
UP, and along with the cars collected by KCS in Zone 1 returns to Mossville to make its
connection with the MLCSH.

The Complexity of Joint Operations in the Rosebluff Lead
As displayed in Figure 2 on the following page, there are a total of ten different jobs

assigned to operate in Rosebluff Lead and Industrial Track for each 24 hour period Monday to
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Friday. It is not uncommon for three, or even up to four, jobs to simultaneously be working on
the Rosebluff Lead. Between KCS and UP, the ten combined jobs responsible for the Rosebluff
Lead originate and deliver cars daily for four manifest trains each way in and out of the Lake
Charles area. Additionally, it is important to remember that not only is the yard used for
interchange between the two railroads, it is also the only location on the entire Rosebluff Lead
where cars can be efficiently sorted and organized for delivery to respective customers for both
UP and KCS. To compound the operational challenges even more, several of the largest
customers in both zones are accessed directly off of Track 1 in Rosebluff Yard, essentially
reducing the yard from an already inadequate six tracks to an even more constraining five during
large portions of the KCS operating window. When considering that all this activity occurs on a
single track stretch of railroad generating in excess of 150,000 carloads annually in both zones, it
becomes clear that strong coordination between UP and KCS is essential to maintain an effective

level of service to customers.
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[igure 2 (UP-WLC-0000397

Mr. Scott and Mr. Meteer report that coordination of daily operations between KCS and
UP are handled on the local level. KCS Mossville based trainmasters regularly communicate
with their UP North Yard counterparts to understand each other’s requirements and limitations in
Rosebluff Yard on any particular day. As RLC210 begins preparing to depart for Rosebluff
Yard, the train’s conductor will drive to Rosebluff Yard to speak with his or her UP counterpart
to determine when that train will clear the yard. The relatively close proximity of UP and KCS
facilities in Lake Charles allows this type of intensive and constant front line coordination.

Keeping operations running smoothly in Rosebluff Yard requires not only close
coordination, but also a firm understanding of the daily operating challenges. Despite the
presence of a well-established operating pattern governing KCS and UP operations in the

Rosebluff Lead, both RLBA’s onsite observations and interviews with local operating officials
10
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confirm what any knowledgeable railroad operating professional already knows: things rarely go
to plan. Every day during RLBA’s onsite visit, both UP and KCS operations ran into the other’s
predefined operating window. Historical data collected by KCS (displayed on the next page)
suggest that these observations were not an anomaly but rather the norm. Local KCS and UP
supervisors acknowledge these overruns into each other’s operating windows are commonplace.
These overruns are not by choice, but rather an operational reality in an environment as
constrained as Rosebluff Yard. Ideally, both railroads would complete their work in their
assigned windows. In practice, if one railroad, for example UP, has not completed working in
Rosebluff Yard in its defined operating window, there is no practical recourse for KCS other
than to simply wait until UP is finished. If KCS RLC210 is delayed, there is a strong likelihood
that RLC304 may not complete its work on time and in turn delay UP from entering the yard at
the beginning of UP’s morning operating window. Once this cycle begins, it is difficult to stop
and can last for weeks. Customers have delivery timelines that must be met, more cars are
consistently heading to Lake Charles from across both the KCS, UP, and BNSF systems and
storing cars for Rosebluff Lead customers in other Lake Charles area yards compound capacity
and operational difficulties. In short, there is no method to establish normal operations until

volume levels dissipate on their own.
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Time Out of Rosebluff Yard of UP and KCS during January 2015, as recorded by KCS Managers

Figure 3
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UP Time Out of Rosebluff Yard, January 2015 KCS Time Out of Rosebluff Yard, January 2015
1-Jan 17-Jan 1-Jan -~ 17-Jan 22:36
2-Jan 18-Jan 2-Jan 5:57 18-Jan 23:14
3-Jan 19-Jan 3-Jan 4:26 19-Jan

4-Jan 20-Jan 4-Jan 21:33 20-Jan

S5-Jan 21-Jan 5-Jan 21-Jan

6-Jan 22-Jan 6-Jan 22-Jan

7-Jan 23-Jan 7-Jan 23-Jan

8-Jan 24-Jan 8-Jan 24-jan

9-Jan 25-Jan 9-Jan 25-Jan

10-Jan 26-Jan 10-Jan 1:18 26-Jan

11-Jan 27-Jan 11-Jan 27-Jan

12-]an 28-Jan 12-Jan 28-Jan

13-Jan 29-Jan 13-Jan 6:07 29-Jan

14-Jan 30-Jan 14-jan 30-Jan

15-Jan 31-Jan 16:35 15-Jan 31-Jan 2:36
16-Jan 16-Jan

Red cells denote instances in which trains departed Rosebiuff Yard more than 15 minutes into the next operating window

Mr. Meteer described this cycle as “the bubble.” The bubble is a result of many factors,
all at play on a daily basis, affecting the workload of the various crews for both railroads at
Rosebluff Yard and the Lead as a whole. Some of these issues are micro level, such as a
customer erroneously releasing cars that must be returned (an occurrence which was observed by
RLBA while onsite), while others are macro level issues, such as loading delays at a crude-oil
terminal on the other side of the country. These factors would be a daily reality in any traditional
single operator yard; during Mr. Sullivan’s time as a trainmaster, he dealt with them every day.
With two railroads sharing and coordinating operations, the probability for a bubble to occur and
to delay operations is greatly increased.

On a particular day, Mr. Ireland observed UP train YAK63 (the North Yard to Rosebluff
Lead transfer) arrive into Rosebluff Yard so far into the KCS operating window, that RLC210,
already well into its switching duties, had occupied all the tracks in the yard. RLC210 was not
able to clear a route through the yard for YAK63 until after 9:00PM, three hours into the KCS

operating window. As result, the Zone 1 cars delivered by YAK63 were not sorted by RLC210

12
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until the next day, delaying delivery to customers and increasing the workload on both RLC210
(to sort two days of UP interchange cars) and RLC304 (to deliver two days of UP cars) the next
day. To compound matters, the next day RL.C210 experienced mechanical problems and did not
arrive into Rosebluff Yard until nearly 8:00PM, two hours into the KCS window.

The delays that RLBA observed with YAK63 and RLC210 are representative examples
of the bubble effect and the daily difficulty of operating in the Rosebluff Lead. KCS and UP
operations on the Rosebluff Lead are completely interconnected. When the railroads experience
compounding delays like those experienced with YAK®63 and RLC210, service across the Lake
Charles area must be adjusted to compensate. Both KCS and UP supervisors understand this
reality and as such regularly adjust their daily operations to insure customers are getting the best
service. A rigid, narrow fixed window of operation, such as what BNSF is suggesting, is simply
not realistic in this environment.

Challenges to Operations in Lake Charles, LA Area Outside of the Rosebluff Lead

The above description of the joint operations in the Rosebluff Lead seeks to convey their
complexity. Compounding that, operations on the Rosebluff Lead are only a subset of equally
complex operations beyond the Rosebluff Lead that are necessary to integrate Rosebluff traffic
with the rest of the KCS, UP and BNSF networks. Delays and disruptions which occur on the
crowded Rosebluff Lead cascade beyond into the yards and operations which support Rosebluff
traffic.

As was described earlier, the pair of KCS trains which service Rosebluff Lead customers
are just two cogs in a larger system of coordinated freight movements. The same holds true for
UP and its operations in the Rosebluff Lead. At each step of the process of transporting cars to

and from customers along the Rosebluff Industrial Track, trains belonging to both KCS and UP
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face operational constraints and possible delays that not only negatively impact direct service
trains, but also the various interconnected trains handling traffic to and from Lake Charles.
Much like forces outside of the Rosebluff Lead can significantly impact operations in the yard
and industrial track, delays originating on the Rosebluff Lead can set off ripple effects across the
entirety of both KCS and UP operations in the Lake Charles area.

For KCS, these ripples can directly affect traffic on the outbound MLCSH manifest train.
RLC210 and RLC304 are just the first two crews of four required to ensure that the carloads
produced by local customers depart the Lake Charles area in a timely fashion. The cars
delivered by RLC304 from Rosebluff Yard must be sorted by the RLC301 yard switcher in
Mossville, which attempts to have the outbound MLCSH constructed by Noon. If RLC304 is
forced to continue working into the UP operating window and is late returning, the Mossville
trainmaster has two options. The first is to keep RLC301 on duty to sort the cars coming from
the late RLC304, potentially delaying the departure of MLCSH in the process. The second option
is to store the late arriving cars at Mossville for the next day’s MLCSH. Neither option is good;
delaying the departure of MLCSH may result in missed connections at Shreveport. Additionally,
RLC301 shares motive power with the second shift switcher, RLC102. Thus, keeping RLC301
on duty will delay RLC102 from beginning its work. Conversely, storing cars overnight in
Mossville Yard consumes capacity and adds additional switching time at Mossville, an already
difficult to switch, stub ended yard.

Like KCS, UP operations in the Lake Charles area are subject to ripples in service
originating on the Rosebluff Lead. The UP trains responsible for transferring traffic to and from
the Rosebluff Lead are inbound YAK63 and outbound YRB86. Like RLC210 and RLC304,

these two trains have pick up and set out deadlines that affect a variety of other trains outside of
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the Rosebluff Lead and Lake Charles area. Between the volumes and physical limitations in the
Rosebluft Lead, it would be difficult enough for a single carrier to consistently make its
connections. In the unique circumstances in the Rosebluff Lead, consistent service is not just
dependent on KCS performance but it also directly depends on UP’s performance.
Effects of BNSF Entry into the Rosebluff Lead

As we reviewed the observations from RLBA’s onsite visit and the documentation
provided by KCS, UP and BNSF, it became clear to us the Rosebluff Lead is a congested
operation, currently operating at or near capacity. Rosebluff Yard is small with limited physical
capacity, given its multiple roles of interchange, marshaling, industrial switching, and crew
change location for two railroads. Equally complex is the switching agreement creating and
governing the two switching zones and operating windows within Rosebluff Lead. The efforts
put forth by KCS and UP to operate this busy, complicated stretch of railroad are extraordinary.

With that being said, these efforts, however commendable they may be, still have not
produced a completely effective operation for the Rosebluff Lead. Mr. Meteer reports that
Rosebluff Lead operations are as good as he has seen in his four and a half years as trainmaster
at Mossville, but “the bubble” effect remains a frequent occurrence. Both UP and KCS still
regularly overrun their respective operating windows in Rosebluff Yard. The unpredictable
nature of railroading still significantly alters operations on a daily basis.

The inescapable limitations of Rosebluff Lead are never too far out of sight. Case in
point, Rosebluff Lead customers are just two years removed from major service issues. Service

reliability has since improved, but not without significant investments of time and resources.
[ ST ] W - = ——
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Improving rail service to a large shipper like CITGO is not as simple as taking a back
road to avoid a traffic jam on the interstate. What BNSF fails to consider is that even in the
event that BNSF was granted access to the Rosebluff Lead, the new carrier would be limited to
the same infrastructure and extenuating operational circumstances on the Rosebluff Industrial
Track that currently impact UP and KCS. Mr. Scott believes that the existing operators could not
add another regular daily train into the Rosebluff Lead without serious impacts to both railroads
and to their customers. As Figure 4 demonstrates on the next page, it’s already a difficult
balancing act to get the various trains in the yard as it is under the current operations pattern.

Forcing more trains from another operator onto the Industrial Track would do nothing
more than further degrading service reliability. The problem remains that a physical plant that is
currently unsuitable for two carriers would now be forced to accommodate three. Not only would

service to CITGO suffer, but service to all customers in both switching zones would suffer.
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Figure 4 (UP-WLC-0000397)

Reaction to BNSF Material

The counter to these legitimate concerns is obvious; BNSF states its initial entrance into
the Rosebluff Lead will be via a nonstop unit oil train directly serving CITGO, with minimal
interference on current operations. BNSF went so far as to generate several studies detailing
preliminary plans about how direct service to CITGO would occur, all of which we have
reviewed. These studies point to large capital investments made by BNSF in the region (but not
on the Rosebluff Lead) and [perceived windows in Rosebluff Lead operations in which a BNSF
unit oil train could transit the yard with allegedly minimal impact on KCS or UP] (BNSF-C-
000595(R)) While perhaps these studies prove to be plausible findings for a theoretical study,

they fail to account for the various realities and obstacles outlined in this statement.
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In Mr. Bredenberg’s statement for BNSF, he points to a $26 million investment for a new
yard in Lacassine, LA as a solution to service issues in the Rosebluff Lead. While Lacassine
Yard may likely offer some minor capacity relief to Rosebluff Yard, it does nothing to relieve
the more serious capacity and infrastructure issues in the Lake Charles area which directly
impact service quality to the Rosebluff Lead. Lacassine Yard is 22.5 miles from Lake Charles.
To reach the Rosebluff Lead, BNSF trains would have to transit the same single tracked
Lafayette Subdivision UP currently does. The single track Lafayette Subdivision sees up to 30
trains a day from UP, BNSF and Amtrak. The mix of traffic on the line is diverse, ranging from
general manifest to Amtrak’s Sunset Limited. As is the industry standard, the existing UP local
trains to the Rosebluff Lead, YAK63 and YRBS86, are given the lowest priority on the Lafayette
Subdivision.

Not only must these Rosebluff Lead transfers dodge higher priority trains, but they must
also contend with infrastructure limitations. A particularly troublesome obstruction to operations
on the Lafayette sub is the unavoidable Calcaseiu River Bridge, a single track swing bridge with
low clearances and aging mechanical components prone to malfunctioning. The bridge opens
approximately a dozen times a day across all hours of the day. While in the Lake Charles area,
Mr. Ireland observed several examples of the complications caused by the Calcaseiu River
Bridge and other Lafayette Subdivision operations; UP YRB86 was delayed at or near Rosebluff
Yard three of four days due to operational or infrastructure constraints outside the Yard. UP
already has a difficult enough time finding capacity for its own Rosebluff Lead locals. A BNSF

local from Lacassine would only compound these issues, while adding minimal capacity savings

i Roscblu vars
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( BNSF-C-000595(R)).
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Photo 1
Photo of Typical Operations at Rosebluff Yard Taken From PPG Drive, IOFEB2015

Ep 13

E. ot 2 Py W3 i T : "" &"‘ / P

Photo 1 notes: Image depicts UP YRB86 working in Rosebluff Yard during the UP operating
window. The locomotives are occupying Track 4, while Tracks 1,2,3,5 (not visible, obstructed by
the locomotive) and 6 are occupied by freight cars. Out of the picture, UP YRBG6S is working the
western end of the yard on Tracks 3,4,5 and 6. A clear path through the yard will not exist until

the UP crew creates one before turning over operations of Rosebluff Yard to KCS.

BNSF fails to consider the operational issues that KCS and UP experience firsthand
every day, which have been discussed at length in this statement. Operations in Rosebluff Lead
are not stand alone. The plan will and does frequently change, so much so that the expectation
that a unit train could operate unimpeded through a narrow, fixed window is unrealistic.
Volumes and customer demand vary all the time and service is adjusted as necessary. Those
adjustments are not easy and trivial to make, especially when occurring over a “right-sized”

physical plant.
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The negative impact of the proposed BNSF movement to CITGO is barely the tip of the
iceberg. BNSF’s application to the Board is requesting unrestricted access to all customers in the
Rosebluff Lead. BNSF offers only limited estimations of traffic volumes, supported by a rough,
untested and little-detailed operating plan. BNSF appears to have produced some theoretical
plans as to how operations would be affected within the CITGO facility and elsewhere on the
BNSF system outside of the Lake Charles, LA area, but it appears that little effort has been made
by BNSF to produce information which would be necessary to assess the potential interference
with existing UP and KCS operations on the Rosebluff Lead. I[n short, BNSF’s testimony and
additional documentation is silent as to the unseen portion of the iceberg, namely the impact of
potentially operating numerous switching crews in the Rosebluff Lead area and likely wanting
the ability to use Rosebluff Yard to sort cars for delivery on the Industrial Track. The majority
of evidence submitted by BNSF refers to the CITGO situation, just a small part of the full level
of potential activity and interference. If unit train operations to CITGO would cause so many
additional difficulties for the existing carriers, one can only imagine the outcome if BNSF
attempted to operate in Rosebluff Yard or run multiple trains on the Industrial Track.

Conclusion

As was stated in the opening remarks of this statement, RLBA was asked to consider the
operational ramifications of the introduction of BNSF direct service into Rosebluff Lead as it
pertains to the authority given to the Surface Transportation Board under Title 49, U.S. Code,
Sect. 11102. The following portion of that authority is critical to answering that question;

“The Board may require terminal facilities... to be used by another rail carrier if

the Board finds the use to be practicable and in the public interest without

substantially impairing the ability of the rail carrier owning the facilities or
entitled to use the facilities to handle its own business. “

21

152



PUBLIC VERSION

KCS and UP’s predecessors have jointly operated the Rosebluff Lead since 1948. Since that
time, numerous amendments and adjustments have been agreed upon by the two railroads to
improve operations in both Rosebluff Yard and the Industrial Track. As has been discussed in
this statement, despite all this effort, the system remains a constant operations challenge that is
imperfect at best. As a railroad professional with over 35 years of experience in the industry,
Mr. Sullivan finds it impossible to believe that introducing a third carrier into a system which is
already struggling to maintain consistent and effective service can do anything but seriously
impair the ability of the existing carriers to handle their traffic and service their customers in the

Rosebluff Lead.
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Verification

I, Steve Sullivan, verify under penalty of perjury that I have prepared and read this
Verified Statement to be filed on behalf of Kansas City Southern Railway in the aforementioned
proceeding before the Surface Transportation Board, that I know the contents thereof, and that
the same is true and correct. Further, I certify that [ am qualified and authorized to file this

statement.

Executed on August 21, 2015 /{%&‘ M% —dx{t//é&d/)&/

Steve Sullivan

Verification

[, John Ireland, verify under penalty of perjury that I have prepared and read this Verified
Statement to be filed on behalf of Kansas City Southern Railway in the aforementioned
proceeding before the Surface Transportation Board, that I know the contents thereof, and that
the same is true and correct. Further, I certify that I am qualified and authorized to file this

statement.

Executed on August 21, 2015 WM

_Jefin [reland =
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT C

VERIFIED STATEMENT OF RICHARD BARTOSKEWITZ
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF
RICHARD T. BARTOSKEWITZ, ASSISTANT VICE PRESIDENT,
SOUTHWEST DIVISION,
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

My name is Richard T. Bartoskewitz. I am Assistant Vice President for The Kansas City
Southern Railway Company (KCS). I am responsible for operations on KCS’ Southwest
Division, which extends from Shreveport to Lake Charles, LA (including West Lake Charles and
the Rosebluff Industrial Lead), and beyond to include Beaumont, Port Arthur, Houston, Corpus
Christi, and Laredo, TX. My office is located at 1610 Woodstead Court, Suite 470, The
Woodlands, TX 77380.

I am providing this statement to address the inadequacies and inaccuracies of the
operating plan put forth by BNSF Railway Company (BNSF) in its December 31, 2014 filing in
the above-captioned application. Based on my review of BNSF’s operating testimony and my
knowledge of operations on the Rosebluff Industrial Lead, I conclude that BNSF’s proposed
operation would substantially interfere with KCS’ service to customers on the Rosebluff Lead,
both those customers that KCS serves directly and those customers for which UP provides
switching service to or from KCS. 1 believe that BNSF’s proposal would likewise necessarily

interfere substantially with UP’s service on the Rosebluff Lead.




EXPERIENCE AND EDUCATIONAL BACKGROUND

I have worked in various operations management roles in the railroad industry for 17
years, including 15 years with BNSF Railway and two years with KCS. From 1997 througﬂ
2012, I held various positions with BNSF Railway, beginning as an analyst in line capacity
studies and operations analysis in 1997. I was subsequently appointed manager of interline
management in 1999. From 2002 through 2012 I progressed through leadership positions of
increasing responsibility in field operations including terminal trainmaster in Houston, TX;
division trainmaster in Silsbee/Beaumont, TX; terminal superintendent in Temple, TX; general
director of transportation in Seattle, WA; and division general manager in Billings, MT. Much
of my work for BNSF was in the Texas/Gulf Coast region.

In 2013, I joined KCS as Director of Field Transportation for KCS’ Southwest Division
based in The Woodlands, TX, and was subsequently promoted in early 2014 to my current
position of Assistant Vice President, Southwest Division. I report directly to KCS’ Vice
President of Transportation and Safety, who reports to our Senior Vice President and Chief
Transportation Officer.

RESPONSIBILITIES AS AVP. SOUTHWEST DIVISION FOR KCS

In my current assignment as Assistant Vice President of KCS’ Southwest Division, I am
accountable for leading and providing oversight for the daily operations of the division including
safety, service to our customers, and financial performance. KCS’s Southwest Division extends
through western and southwest Louisiana, along the Texas Gulf Coast region, and south Texas,

essentially all of KCS’ lines and operations south of Shreveport, as shown in the map below.
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The territory includes major terminals for KCS such as Lake Charles, Beaumont, Port Arthur,
Kendleton, Corpus Christi, and Laredo, as well as KCS’s operations via trackage rights and its
own lines between Beaumont, Robstown / Corpus Christi, and Laredo, Texas.

BNSF ‘OPERATING PLAN’ IS BASED ON UNREALISTIC ASSUMPTIONS

BNSF’s proposed operation is based upon assumptions regarding the availability of
multiple clear operating windows or “operating slots” on the UP-BNSF main line, onto the
Rosebluff Lead, through the Rosebluff Yard, and continuing on the Rosebluff Lead beyond the
yard to CITGO's facility, all aligning in such a way so as to occur at more or less the same time,
on a consistent and repeatable basis. Such windows or “slots” do not exist on the Rosebluff Lead

nor in the Rosebluff Yard on a consistent and repeatable basis.
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In preparing for this statement, I reviewed the Verified Statement of Rollin Bredenberg
(Bredenberg V.S.), operating witness for BNSF. Mr. Bredenberg says BNSF’s proposed service
will “closely resemble” a proposal “which provided BNSF with a two-hour window . .. during
UP’s 12-hour operating period.” Such a “window,” however, does not exist.

First, the “two-hour window” BNSF refers to - “between 5 a.m. and 7 a.m.”, Bredenberg
V.S., Exhibit F - is not “during UP’s 12-hour operating period” but actually impedes upon and
disrupts both UP’s and KCS’s operations. KCS’ operating window in Rosebluff Yard begins at
6 p.m. and extends until 6 a.m. of the following day, halfway through the operating window
BNSF seeks to claim for itself. BNSF misstates that its proposed operating “window” would be
taken from UP, ignoring the fact that it would also carve time from KCS’ defined 6 p.m. to 6
a.m. operating window, and thus implying that its proposed operation would have very little or
perhaps no impact on KCS’ operations. Any disruption of operations necessary to create such a
window would necessarily disrupt the operations of both the KCS and UP in Rosebluff Yard.

Second, such a 5 a.m. to 7 a.m. “window” ordinarily does not exist in Rosebluff Yard;
rather, KCS and UP operations would have to be disrupted to create such a window. Below are
tables, prepared at my request, showing for two different periods - May 1 through June 15, 2014,
and February 1 through February 17 of this year - when KCS’ RLC304, our job that goes on duty
Just prior to midnight and is scheduled to depart the Rosebluff Lead by 6:00 a.m., actually
departeci the yard. While on the Rosebluff Lead, RLC304 switches in Rosebluff Yard and serves
customers adjacent to Rosebluff Yard until departing Rosebluff with interchange destined to

Mossville Yard. RLC304 left Rosebluff Yard at the following times on the listed dates:



May-June

2014
Date out

5/1/14 | ]

5/2/14 9:21

5/3/14

5/4/14

5/5/14 15:13
5/6/14 7:19

5/7/14 8:46

5/8/14 8:37

5/9/14 9:06
5/10/14

5/11/14

5/12/14 7:46
5/13/14 b
5/14/14 6:33
5/15/14 6:53
5/16/14 7:39
5/17/14

5/18/14

5/19/14 11:00
si20/14 |
5/21/14 7:28
5/22/14 | N
5/23/14 9:20
5/24/14 11:05
5/25/14 |
5/27/14 11:29
5/28/14 9:38
5/29/14 7:07
5/30/14 6:44
5/31/14 6:50
/s | |
6/2/14 :
6/3/14

6/4/14

6/5/14

6/6/14

6/7/14

6/8/14

6/9/14 15:17
6/10/14
6/11/14 17:27
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6/12/14 10:23
6/13/14 8:57
6/14/14
6/15/14
February
2015
Date ouT
2/1/15 [ ]
2/2/15 7:50
2/3/15 9:39
2/4/15 9:10
2/5/15 8:07
2/6/15 7:53
2/7/15
2/8/15
2/9/15 8:14
2/10/15 8:38
2/11/15 | |
2/12/15 8:04
2/13/15
2/14/15
2/15/15 20:53
2/16/15 10:00
2/17/15 8:17

As the tables above show, only on 19 days of the 44-day May-June 2014 measurement
period, and on 6 days in the 17-day February 2015 measurement period, would our operation
potentially have allowed a 5 a.m. to 7 a.m. "window" to be open. Thus, about 60-65% of the
time, the "window" BNSF imagines for entering the Rosebluff Lead does not exist. In order to
operate when that window does not exist, BNSF would have to interrupt KCS' operation in
Rosebluff Yard, impacting our ability to serve customers and to conduct timely interchange with
UP. That interruption would likely interfere with UP’s Rosebluff Yard operations as well.

Furthermore, as is apparent from the tables above, the departure time of KCS’ RLC304
job from Rosebluff Yard is irregular. Sometimes it is well within the target window for KCS to

depart, and UP subsequently to occupy, the Rosebluff Yard. More often, however, it is not.
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That is because the variables and constraints affecting KCS’ and UP’s operations on the
Rosebluff Industrial Lead can and often do change considerably from day to day. Some of these
variable and constraints are within KCS' influence or control, and as such they are actively
managed to accomplish safe and timely service for our customers; however many are not within
our immediate influence or control. Frequently, UP overstays its target time for occupying
Rosebluff Yard, for reasons that may include but are not limited to: holding its train at Rosebluff
Yard for an Amtrak train or other priority traffic to pass on the 50/50 Line, because the nearby
Calcasieu River bridge is open to allow river vessel passage, because of an equipment or track
problem, or often just because of the volume of cars being handled and processed exceeds the
time allocated by plan for UP's operations in Rosebluff Yard. UP’s late departure causes KCS to
be late starting its next shift in the yard, and the problem of each carrier being outside of the
planned operating windows in Rosebluff tends to perpetuate in a “vicious cycle” until either KCS
and/or UP gain enough capacity and flexibility to catch up and reset the operations to a standard
plan and schedule. Once the operation is off-plan, this restorative process frequently takes days
to fully play out, and in the most extreme scenarios it can take weeks or even longer.

This essential flexibility woﬁld not be possible if UP and KCS had to adhere to rigid
operating times in order to manufacture a window or operating slots for BNSF to provide a clear
route to and from CITGO. That lack of flexibility would mean that KCS and UP would often
have to leave work incomplete — just drop everything and get out of the way or “clear up” — to
allow BNSF's trains to pass through. Even if that were possible — and sometimes it would not be
possible — it would mean stopping service to shippers before the service was complete, and an
increased probability of missed downstream connections that would degrade service to our

customers and ultimately increase our customers’ supply-chain costs.
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Third, if BNSF's proposed operation would work as smoothly as it says, it would not
need a “rwo-hour window” for entering the Rosebluff Lead. Mr. Bredenberg says that "The
CITGO Direct Train will depart the Lacassine Yard and head west 20 miles along the 50/50 Line
to the Rosebluff Industrial Lead...I expect that this operation would take 30 to 45 minutes if
BNSF had a clear route." Bredenberg V.S. at 7-8. Assuming very optimistically that it would
take an additional 30 minutes to traverse the Rosebluff Lead to CITGO, that's a total 60 to 75
minute window needed to allow for the variability in BNSF's proposed transit from the Lacassine
Yard to CITGO. Why then does BNSF seck a two-kour window?

BNSF seeks a two-hour window because it knows that it could not reliably reach the
Rosebluff Lead and clear Rosebluff Yard in the 60 to 75 minute period it hypothesizes. Note
that Mr. Bredenberg's time projections are both couched in terms of "if BNSF had a clear route.”
BNSF does not show that it would have a clear route on the 50/50 Line (where it is one-half
owner), a line which hosts up to 30 trains a day (including Amtrak) and which contains a swing
bridge crossing of the Calcasieu River that must open multiple times per day whenever river
vessels request passage. See Sullivan/Ireland verified statement. BNSF does not show that it
would have a clear route in Rosebluff Yard either, as KCS and UP use all tracks in the yard for
various switching and interchange operations. And BNSF does not show that it would have a
clear route between Rosebluff Yard and CITGO, over which track UP has 24-hour around-the-
clock operations.

In short, BNSF's projected plan of operations is clearly based on a wrong, or at best
unproven, assumption that BNSF would have clear passage over 25 miles of main line and lead
track, across a swing bridge which must open for river vessel traffic on an unpredictable and

unplanned basis, and through a capacity-constrained industrial support yard that routinely
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operates near or above its optimal operating inventory. Such an assumption, in my opinion, is
not realistic. I believe that BNSF knows that it is not realistic or they would not have repeatedly
said, "if BNSF had a clear route.” Indecd, I imagine that BNSF is hoping that the Board will
approve its application so that BNSF can say to KCS and UP, 'The STB said that you have to
create a clear route for BNSF." Such an edict would, in my opinion, be disastrous to the already
constrained and difficult operations through Rosebluff Yard and on the Rosebluff Lead.

BNSF’s operating statement is also internally inconsistent, asserting that communication
and coordination among railroads will allow the operation BNSF proposes to work smoothly
while asserting that UP mishandles its own operation. Communication is not a magic wand, and
coordination is time consuming and difficult. If communication and coordination were enough
to fix the UP operating problems that BNSF complains of, those problems would already be
fixed, since clearly UP is capable of communicating and coordinating with itself. Adding yet
another set of people to talk to and another set of trains to consume the limited supply of track
space and time is not going to make communication or coordination easier, While BNSF implies
that more communications will somehow magically improve operations, if that were the case UP
could already have improved the problems that BNSF complains about.

BNSF OPERATION ON THE ROSEBLUFF LEAD WOULD IMPAIR KCS SERVICE TO ITS
CUSTOMERS

BNSF operations through Rosebluff Yard and on the Rosebluff Lead to provide direct
service to CITGO (or any other customer) would add congestion and more operating problems to
an already-congested service area. BNSF’s evidence fails to establish that its proposed operation
will not substantially impair KCS' and UP’s abilities to serve customers in this crowded

operating environment.
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As T'understand it, to prevail in its application, the applicable statute requires BNSF to
show that its proposed operation will not "substantially impair[] the ability of the rail carrier
owning the facilities or entitled to use the facilities to handle its own business.” BNSF's
application, seeking direct access to perhaps a dozen or more shippers for thousands of carloads
of traffic, covers barely two pages, containing no details and no firm commitment of any sort.

First, the statement offers no detail of the proposed operation. Instead, BNSF opts for a
vague and cursory description in hopes that the STB will grant the application so that BNSF can
then demand that UP and KCS get out of BNSF's way whenever it wants to serve a customer, I
understand that this is much the way that BNSF acted in December 2012, when it demanded that
KCS allow it to deliver a unit train of crude oil to CITGO, even though CITGO's facility did not
have the capacity to receive the train.

Second, several portions of BNSF’s description of its proposed operation are particularly
troubling, namely:

* "... and to other customers in the terminal area." Bredenberg V.S. at 7. BNSF
offers no description ar all of service to any customer other than CITGO. Each
customer’s facility is different — BNSF’s proposal to chamber a train inside the
CITGO facility, even if feasible there, would not be possible with customers with
more limited or different track layouts. BNSF offers no hypothetical transit time
nor commodity description for service to other customers, some of whom receive
or ship TIH materials. TIH shipments cannot dwell in a carrier’s yard for more
than 48 hours, meaning that if BNSF were to handle traffic for a shipper receiving
TIH loads, it would have less flexibility to hold those loads to wait for KCS and

UP to create an operating window.
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*  “will closely resemble” the operation outlined in UP’s December 18, 2012 e-
mail. Bredenberg V.S. at 7. BNSF’s description “closely resemble”
conspicuously avoids any sort of actual commitment to how it would conduct its
proposed operation. To the extent that the brief description can be deciphered, it
is only for trains moving point to point, without stopping and without switching,
via a dedicated operating period when all other business gets out of that train’s
way. Indeed, the operation described on page 7 does not track the description in
the described UP e-mail, so exactly what BNSF proposes is unclear.

What’s missing from BNSF’s description is also a red flag — how much traffic BNSF
proposes to handle. Again, BNSF provides no description at all of any planned service to any
customer except to CITGO, yet it asks — or at least appears to ask — for access to all customers on
the Rosebluff Lead in the same manner. BNSF wants UP and KCS to create a two-hour window,
clearing at least 25 miles of track, for BNSF to enter the CITGO facility, and a similar window
for BNSF to exit the facility. As shown above, those windows are imaginary — they do not exist
today. How many windows per week is BNSF seeking to force UP and KCS to create just so
BNSF can serve CITGO? And how many other such windows will BNSF seek to serve other
unspecified shippers? Since BNSF describes only a direct train service — saying its “direct
service to the CITGO facility and to other customers in the terminal area” will “closely
resemble” the so-called “CITGO Direct Train” - BNSF has to contemplate a separate train for
each shipper, to avoid occupying the Rosebluff Lead with switching cars and further interfering
with service to shippers on the track. BNSF’s evidence offers nothing at all about how many

such trains and how many operating windows KCS and UP would be required to disrupt their
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operations to create. Without such information, it is impossible to fully quantify the extent of the
interference BNSF’s proposal would cause.

In essence, BNSF's service proposal is asking the STB to force UP and KCS to interrupt
their already constrained operations on the Rosebluff Lead to make operating windows for
BNSF. Not only does BNSF want two, two-hour operating windows to serve just one shipper -
CITGO - but it also wants the STB to tell KCS and UP that they need to create two-hour
windows for direct train service to any of the many other shippers that are on the Rosebluff Lead.
Such an ability to demand direct access would severely interrupt KCS service. I would expect it
would be at least equally disruptive to UP, which operates a larger segment of the Rosebluff

Lead as well as operating in the Rosebluff Yard.
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VERIFICATION

I, Richard T. Bartoskewitz, verify under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file the foregoing verified statement.

Executed on this 22nd day of August 2015 at The Woodlands, Texas.

Bl &

Richard T. Bartoskewitz
AVP, Southwest Division
The Kansas City Southern Railway Company
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF
JIMMY WAYNE SCOTT, SENIOR TRAINMASTER,
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

My name is Jimmy Wayne Scott. [ am Sentor Trainmaster for The Kansas City Southern
Railway Company (KCS). My office is located at KCS’ Mossville Yard, 3601 Old Spanish
Trail, Westlake, LA.

The purpose of this statement is to address the substantial operational problems that the
proposed operation of BNSF Railway Company (BNSF) on the Rosebluff Industrial Lead, as
described in the Verified Statement of BNSF witness Rollin Bredenberg (Bredenberg V.S.)
would cause KCS in serving its customers on the Rosebluff Lead and elsewhere.

EXPERIENCE

[ have been involved with railroad operations for 22 years, all with KCS, mostly in the
Lake Charles area. I hired on with KCS in 1992 as a conductor. [ was promoted from conductor
to engineer in October 1994. For about 12 of the next 16 years when [ worked as an engineer, |
was stationed in the Lake Charles area. For a very brief portion of that time, [ even worked in
Zone 2 of the KCS-UP joint facility, a zone which since 1998 has been switched exclusively by

UP. Zone 2 is where CITGO, the target of BNSF’s application, is located.
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In 2010, I entered management as a road foreman of engines. My responsibilities in that
position primarily involved overseeing rules compliance by train crews. My oversight activities
included performing at least 10 check rides per month with train crews, downloading and
reviewing event recorder data, checking train speeds with a radar gun, and being in charge of
rules training classes.

In 2013, I became Terminal Trainmaster for Mossville and Rosebluff Yards. In that
position, I continued to have some responsibilities for operating rules compliance, but also
acquired responsibilities for interfacing with KCS’ customers, understanding their service needs
and working to make our service match those needs.

Beginning in 2014, I became a Senior Trainmaster. While I am in the field a good bit,
my office is at KCS' Mossville Yard, KCS' main yard serving the Lake Charles area, where KCS
crews serving Rosebluff Yard go on and off duty and where cars destined to or from Rosebluft
Yard and the shipper facilities in that portion of Zone 1 are switched. My territorial
responsibilities now stretch from the Lake Charles area to DeQuincy and all the way to
Shreveport. 1 continue to interface with customers about their service needs and our
performance to meet those needs, as well as having continued supervisory responsibilities for
train operations. In total, there are 13 engineers and 28 conductor/brakemen (including extra
boards) providing local service in the Lake Charles area under my supervision.

OVERVIEW OF OPERATIONS ON THE ROSEBLUFF LEAD'

BNSF seeks access in this proceeding to operate trains on the Rosebluff Lead. The
Rosebluff Lead consists of track jointly owned by KCS and UP, extending south from a jointly-
owned UP-BNSF main line, serving a number of industries.

Under a 1981 agreement between KCS and SP (Exhibit 3 hereto), KCS is responsible for

' See maps of the Rosebluff Lead, attached as Exhibits 1 and 2.

2 171



serving customers located on the northern portion of the Rosebluff Lead (generally, the trackage
pictured as the black lines on Exhibit 1). That segment, along with certain primarily KCS-owned
track north of the UP-BNSF main line, comprises Zone 1 of the KCS-UP joint facility.
Meanwhile, UP serves Zone 2 of the joint facility (generally, the trackage pictured as the black
lines on Exhibit 2) south of Bayou D’Inde, which is the dividing line between Zone 1 and Zone
2.

The agreement designates Rosebluff Yard as part of both Zones 1 and 2. Both UP and
KCS having the right to use all tracks, and to store cars on certain tracks as agreed between
them:

“Rose Bluff Yard shall be considered common to both zones, and all trackage therein

may be used by either carrier...For operating efficiency, certain trackage in said yard

shall, by agreement between the General Managers of the parties...be designated for the
primary use of one party or the other, but [KCS] shall not use the designated [UP] tracks
for storage purposes, nor shall [UP] use the designated [KCS] tracks for storage
purposes.”

Under the 1981 agreement, KCS and UP provide reciprocal switching for each other to
customers in the zone that they serve. In addition, KCS and UP each have the right to deliver
“trains of 25 cars or more loaded with the same commodity on one bill of lading on the same
day” to an industry in the zone switched by the other carrier. Exhibit 3, page #5.

Every other year between 1981 and 1999, UP’s predecessors and KCS swapped which
zone they switched. See Exhibit 3, first page (UP letter). However, because of shippers’ service
concerns, KCS and UP agreed to suspend alternating which carrier served which zone, to provide

more consistent customer service. Since that time, KCS has switched Zone 1 and UP has

switched Zone 2.

% Cars are held by KCS in Rosebluff Yard for customers in Rosebluff (Axiall, PPG, Tetra, Certainteed and BW
Setvices). Keeping these cars in proximity to the customers that need them allows KCS to provide better, more
responsive service to customer needs.
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Something that is important to note about operations on the entire Rosebluftf Lead is that
operations are required to be conducted pursuant to General Code of Operating Rules Rule 6.28.°
The maximum operating speed allowed on the Rosebluff Lead is 10 miles per hour. But GCOR
Rule 6.28 requires that a crew be able to stop the train it is operating within one-half the distance
that the crew can see. So, at night, when visibility is more limited, speeds are slower. When it is
rainy or foggy (which happens often here next to Lake Charles and the Calcasieu River), speeds
are slower. And the bigger and heavier the train, the slower it must be operated to meet the
requirement of being able to stop within one-half the distance that the crew can see. It is not
uncommon, therefore, for operations to be conducted at 2 or 3 miles per hour, particularly at
night or in bad weather.

[ understand that BNSF projects transiting an approximately 5 mile distance from the
50/50 Line to the CITGO plant, in 25 minutes — 12 miles per hour. That is a higher speed than
normal for operating on the Rosebluff Lead and may not be achievable considering the left and
right turns of the track coming off the 50/50 Line, the right turn to enter the CITGO facility, and
issues affecting the application of Rule 6.28, such as dark, weather, and the weight of the trains
BNSF proposes to operate.

KCS OPERATIONS ON THE ROSEBLUFF LEAD

KCS operates 2 jobs on the Rosebluff Lead, serving customers, performing switching,

and delivering and retrieving cars being interchanged with UP. These jobs, though scheduled,

® Rule 6.28 reads, in pertinent part, “Movement on Other than Main Track. Except When moving on a main track or
on a track where a block signal system is in effect, trains or engines must move at a speed that allows them to stop
within half the range of visions short of:
e Train.
Engine.
Railroad car.
Men or equipment fouling the track
Stop signal. Or
Derail or switch lined improperly.
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frequently must adjust what time they operate, due to a variety of circumstances and the busy,
crowded operating environment that is Rosebluff Yard and Zone 2 on the Rosebluff Lead.

Rosebluff Yard is a six track yard extending in a southwesterly direction from a
connection to the UP-BNSF 50/50 Line and the KCS crossover of that line. The tracks are
numbered 1 through 6 starting on the east side of the yard (the side nearest to the Calcasieu
River). Each of these tracks is approximately a mile long. In addition, there are storage tracks
near the southwest end of the yard. A copy of KCS' Spot Location and Inventory Control (SLIC)
book maps covering Rosebluff Yard is attached as Exhibit 4. A copy of those maps, arranged
together with the SLIC book map showing the trackage in customer facilities adjacent to Track 1
in Rosebluff Yard, is attached as Exhibit 5.

Rosebluff Yard is designated by the 1981 operating agreement as the principal
interchange between UP and KCS in the Lake Charles area, but to be used only for interchange
of cars originating or terminating in Zone 1 or 2. KCS and UP have agreed to divide the
operating time in Rosebluff Yard equally, consistent with their equal ownership of the facility
and the 1981 switching agreement. KCS' planned operating period is from 1800 hours to 0600
hours (that is, overnight, 6 p.m. to 6 a.m.).

During its planned period of operations from 1800 hours to 0600 hours, KCS operates
two jobs - the RLC210 and the RLC304. Ordinarily the trains operating in Rosebluff Yard have
three-person crews, so that there can be a conductor/brakeman on the ground on each end of the
train to throw switches and perform other functions necessary to facilitate moving cars and
locomotives among the six Rosebluff Yard tracks and the adjoining customers and storage
tracks. Commonly, the KCS crews will use most or all of the tracks in Rosebluff Yard during a

shift in the course of dropping off and picking up interchange, switching cars and serving
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customers accessed off the tracks on the eastern side of the yard.

RLC210 is a seven-day-per-week job. The crew of the RLC210 is scheduled to come on
duty at Mossville Yard at 1700 hours, in anticipation of departing for Rosebluff Yard to start
working there at 1800 hours. However, RLC210 must hold in Mossville Yard until the last UP
job working the west end of Rosebluff Yard departs to Zone 2 to continue serving industries in
Zone 2. Between Mossville Yard and Rosebluff Yard, KCS’ line crosses public and private
roadways, passes through a multi-gated customer facility, and crosses the UP-BNSF 50/50 Line,
so RLC210 holds at Mossville until cleared into Rosebluff to avoid blocking any of those
facilities or interfering with KCS’ 2 jobs serving customers north of the UP-BNSF 50/50 Line.

The last UP job working the west end of Rosebluff Yard makes sure that Track 4 is clear
so that there is a place for RLC210 to enter Rosebluff Yard and clear the UP-BNSF 50/50 Line.
RLC210 will pull into Track 4 in Rosebluff Yard and switch the cars in Tracks 1, 2 and 3 as well
as set out the UP Cars to Track 5 or 6. This job will also work Certainteed, which breaks off of
Track 1, and BW Services which breaks off #3 Storage Track at the southwest end of the yard.
RLC210 also sets PPG Cars and Axiall Cars in Track 1 for the RLC304 job upon completion of
RLC210’s tour of duty. On Saturdays, when RLC304 does not operate, RLC210 will also work
the Axiall A and B plants and the PPG C plant.

Job RLC304 comes on duty at Mossville at 2359, to be taxied over to Rosebluff Yard and
to use the same locomotives as RLC210 to switch additional customer facilities and to bring cars
received in interchange from UP at Rosebluff Yard on the return move to Mossville Yard.
RLC304 will pull Axiall A plant cars and shove them into Track 4. They will then get cars out of
Track 1 and work Axiall A Plant, Axiall B Plant, Tetra and the PPG C Plant. Once complete,

they double their cars over from Track 1 to Track 4 and go to Mossville, leaving Tracks 1 and 4
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clear.

While [ am more familiar with KCS’ operations in Rosebluff Yard than with UP’s, I am
acquainted with the parts of UP’s activities that immediately precede or follow the operations of
RLC210 and RLC304. After RLC304 departs Rosebluff Yard, a UP train switches on the
southwest end of Rosebluff, mainly using Tracks 4, 5 and 6 though they have access to all six
tracks. UP also has a train that arrives in the morning, pulls into Track 1 and usually doesn’t
leave until around 1500 hours, going eastbound across the Calcasieu River towards UP’s Lake
Charles yard. After that train leaves Rosebluff Yard, another UP train enters Rosebluff Yard
from the southwest end, pulls into Track 1 and leaves anywhere from 15 to 60 cars in Track 1.
When the UP is complete in Rosebluff, Track 4 is usually the only clear track left, waiting for
arrival of RLC210.

SCHEDULE INCONSISTENCIES AND DELAYS
IN ACCESSING ROSEBLUFF YARD

Even though UP and KCS have agreed that KCS’ period for operating in Rosebluff Yard
is to begin at 1800 hours, RLC210 is normally delayed in departing for Rosebluff by UP delays
in exiting Rosebluff. Below is a chart showing when RLC210 entered Rosebluff Yard during the
first half of this February. As you can see, more often than not, RLC210 was delayed over an

hour in accessing Rosebluff Yard, often as much as several hours.

2/6/15 | 21:21 2/13/15 | 18:33
Date IN 2/7/15 | 22:12 2/14/15 | 19:44
2/1/15 | 17:48 2/8/15 | 18:23 2/15/15 | 18:10
2/2/15 | 18:55 2/9/15 | 18:53 2/16/15 [ 20:25
2/3/15 | 21:06 2/10/15 | 19:05 2/17/15 [ 19:15
2/4/15 | 0:09 2/11/15 | 18:55
2/5/15 [ 21:26 2/12/15 | 21:00
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A similar study for May to mid-June of 2014 showed that KCS is normally delayed more than an

hour, and often several hours, past its 1800 hours start time for beginning work in Rosebluff

Yard:

Date IN
5/1/14 19:38
5/2/14 21:57
5/3/14 20:22
5/4/14 21:17
5/5/14 21:27
5/6/14 19:34
5/7/14 22:10
5/8/14 22:33
5/9/14 22:52

5/10/14 20:46
5/11/14 20:57
5/12/14 18:15
5/13/14 18:09
5/14/14 18:20
5/15/14 23:22
5/16/14 23:59

5/17/14 18:33
5/18/14 19:41
5/19/14 20:49
5/20/14 18:43
5/21/14 18:34
5/22/14 23:59
5/23/14 22:50
5/24/14 2:20

5/25/14 17:57
5/26/14 holiday
5/27/14 20:43
5/28/14 21:58
5/29/14 21:00
5/30/14 20:42
5/31/14 21:05

6/1/14 19:11
6/2/14 18:08
6/3/14 17:58
6/4/14 17:58
6/5/14 22:42
6/6/14 19:47
6/7/14 17:46
6/8/14 18:09
6/9/14 18:48
6/10/14 17:52
6/11/14 22:49
6/12/14 2:28
6/13/14 19:33
6/14/14 17:40
6/15/14 22:36
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When RLC210 is delayed in accessing Rosebluff Yard, the service it provides to
customers it serves - Certainteed and BW Services (and Axiall A and B and PPG C on Saturday)
- is delayed, as is RLC210’s switching of the cars interchanged by UP to be spotted by RLC304.
Therefore, the RLC304 crew is delayed in beginning its shift serving the Axiall, Tetra and PPG
plants and in returning to Mossville with cars destined to the portion of Zone 1 north of the 50/50
Line or outbound from the Lake Charles area.

While from the KCS perspective delays in KCS accessing Rosebluff Yard appear to be
due to UP, that does not necessarily mean that UP is doing something wrong in its operations.
Many things can cause operating delays, from track structure problems to equipment
breakdowns, surges in traffic, requests from shippers for more switching than normal, cars
having been unloaded in a different order than they were delivered so additional switching is
required, a locked gate at a plant or just heavier than normal traffic volumes. And there are
problems outside the Rosebluff Lead itself, such as UP having to hold off the 50/50 Line on its
way back to its Lake Charles yard due to a scheduled Amtrak train or the periodic opening of the
bridge over the Calcasicu River. And time needed for regular track maintenance also impacts
track time available to serve shippers.

Indeed, KCS experiences these types of problems, too. If we have a track problem (for
example, if a switch point at a customer location breaks, as happened earlier this year), it will
probably take a couple of hours for track maintenance personnel to get it fixed. Similarly,
equipment breakdowns occasionally happen despite everyone’s best efforts. These types of
occurrences can delay or prevent service to a particular customer or track, or may affect

operations more broadly.

9 178



These types of problems are common in railroading, but in a joint facility like the
Rosebluff Lead, something that adversely impacts one carrier’s operation will impact the other
carrier as well, throwing the whole planned operating schedule off for both carriers. As shown
above, operations on the Rosebluff Lead are commonly off schedule. When that occurs, it
usually takes both parties several days to get operations back onto the agreed schedule.

Because operations on the Rosebluff Lead are often off schedule, the type of operation
proposed by BNSF — where BNSF would have a two-hour window where no other operations
could occur — simply cannot happen without significantly harming KCS’ (and probably UP’s)
ability to serve their customers.

The operating window BNSF desires doesn’t exist. As shown by Mr. Bartoskewitz’s
statement, more than half the time that BNSF wants set aside for its exclusive use, KCS is still
operating in Rosebluff Yard. If KCS had to create a window for BNSF on a regular basis, KCS
would have to terminate service to Axiall, Tetra or PPG before completing the services they
wanted that day. And RLC304 would have to allow an extra margin of time — time it couldn’t
serve customers — to be certain that it was out of Rosebluff Yard and across the 50/50 Line
before the BNSF-demanded window was set to begin.

The type of rigid scheduling BNSF proposes isn’t compatible with the busy, constrained
operating environment on the Rosebluff Lead. Expanding Rosebluff Yard doesn’t appear
possible with roads on each side and several highway overpasses stretching across it. KCS and
UP already have to be very flexible with each other, adjusting start and stop times on a daily
basis. Taking away that flexibility by creating a fixed operating window for a third carrier — or

any other means of dividing track time on the Rosebluff Lead into three pieces rather than just
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two - would further interfere with KCS and UP service to customers, service which BNSF
alleges is already bad.

It is my opinion, based on many years’ operating and supervisory experience with the
Rosebluff Lead, that what BNSF proposes cannot be done without creating significant problems

for KCS’ (and probably UP’s) ability to serve customers.
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Exhibit 1

Rosebluff Lead, Zone 1 and Rosebluff Yard
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Exhibit 2

Rosebluff Lead, Zone 2
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Exhibit 3
1981 KCS-SP AGREEMENT FOR ZONE SWITCHING;
1999 LETTER AGREEMENT TO DISCONTINUE BIENNIAL ZONE SWAP
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UNION PACIFIC RAILROAD COMPANY

Bryce B. Bump OPERATING DEPARTMENT Willlam F. Somervell
Director - Joint Facilities Director - Joint Facilities
(402) 271-6012 (402) 271-3756

Owen J. Durkin George M. Sturm
Director - Joinl Facilities Direclor - Joint Facilities
(402) 271-4409 (402) 271-2292

Willlam E. Fowler AL IgE Jerry S. Wilmoth
Director - Joint Facilities g el Director - Joint Faciliti
e Omaha, Nebraska 68179 2' : 60 niiacries
(402) 271- FAX (402) 271-6971 (402) 271-8529

January 13, 1999

Mr. T. J. Nelson

Senior Assistant Vice President -
Contracts and Industrial Development

The Kansas City Southern Railway Company

114 11*" Street

Kansas City, Missouri 64105

Dear Tom:

Reference 1s made to our telephone conversation of
January 8, 1999 and past discussions between
representatives of our respective companies concerning the
switching of Zones 1 and 2 in the Lake Charles, Louisiana

area.

Agreement dated September 2, 1981, (“Agreement”)
between The Kansas City Southern Railway Company and Union
Pacific Railroad Company, as successor 1in interest to
Southern Pacific Transportation  Company, covers the
switching of the industrial area at West Lake - Lockmoor,
Louisiana and divides this area in 2 switching =zones,
referred to as Zone 1 and Zone 2. Article I, Section D of
the Agreement provides that SP will switch Zone 1 and KCS
will switch Zone 2 for an initial 2 year period beginning
March 1, 1981. Thereafter, upon written notice by either
party to the other, either party may request a reversal of
the zones to be switched. Notwithstanding the foregoing,
past practice has been for the parties to reverse =zones
automatically every 2 vyears, effective March 1 of the

appropriate year.

In response to concerns raised by various shippers
located 1in Zones 1 and 2, KCS and UP agree that this
reversal of switching for Zones 1 and 2 shall be suspended.
Therefore, effective March 1, 1999, KCS will continue to
switch Zone 1 and UP will continue to switch Zone 2.
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Nothing contained in this letter agreement shall
modify any of the terms or provisions of the Agreement,
except to the extent provided for herein.

This letter is prepared in duplicate. Please

acknowledge KCS’ consent to the foregoing by signing this
letter. in the space provided below and returning one

original to me for UP’s records.

Very truly yours ’

ACKNOWLEDGED AND AGREED

THE KANSAS CITY SOUTHERN RAILWAY COMPANY

By: M—/
Title: (- 27-5F

Date: . Y.

17
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.

THIS AGREEMENT, made and entered into by and between THE KANSAS
CITY SOUTHERN RAILWAY COMPANY, hereinafter sometimes called "Kansas
Company", and SOUTHERN PACIFIC TRANSPORTATION COMPANY, hereinafter
sometimes called "Southern Company",

WITNESSETH: _

WHEREAS, under and by virtue of that certain agreement, dated
September 19, 1934, among The Kansas City, Shreveport and Gulf
Railway Company, owning company, and The Kansas City Southern Railway
Company, operating company, and Texas and New Orleans Railroad:
Company, predecessor in interest to Southern Company, certain tracks
of Kansas Company are used jointly by the parties hereto in the
performance of railroad service to the plant of The Mathieson Alkali
Works, Inc. and to other industries §9uth of the Kansas Company's
main ;rack in the vicinity of West Lake, Calcasieu Parish, Louisiéna;

ﬁﬁEREAS, under and‘by virtue of that certain agreement, dated
August 30, 1940, by and between The Kansas éi&y Southern Railway
Company and the said Texas and New Orleans Railroad Company, a
portion of 'Kansas Company's main track and certain tracks connecting
therewith are used jointly by the parties hereto in the performance
of railroad service to the plant of The Continental 0il Company
north of KansasHCQmpgpg's‘ma;n track“in the vicinity of West Lake,
Calcasieu Parish, Fquis}ana and, by supplemental agreements, dated
May 5; léSl‘andrMaréh 27, 1981, joint service was extended to fhe
Continental 0il Black Cﬁmpany and to thé'lihear alkylbénzene plant;

| WHEREAS, under date of May 21, 1947, the United States and ‘'

Reconstruction Finance Corporation”dteded to The Kansas City Southern
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Railway Company and the said Texas and New Orleans Railroad Company
approximately 4.788 miles of industrial lead track and 1.635 miles
of other tracks, together with right of way in Calcasieu Parish,
Louisiana south of Southern Company's main track in the vicinity
of Lockmoor, Calcasieu Parish, Louisiana and, under date of March_
29, 1948, said railway companies entered into an agreement providing
for the performance of railroad service on said trackage and other
trackage which might be constructed by said parties;

WHEREAS, under and by virtue of that certain agreement, dated
July 26, 1955, by and between the said Texas and New Orleans Rail-
road Company and The Kansas City.Southern Railway Company provision
was made for the performance of railroad service on certain jointly-
owned trackage on the west side of the Calcasieu River at Westlake,
Louisiana and, alsc, on c¢ertain trackage owned by LaKe Charlés
Harbor and Terminal District; and

WHEREAS, the partiés‘hereto now desire, in the interest of
the more efficient performance of railroad service in the territory
covered by the aforesaid agreements, té change the method of per-
forming switching setvice and mailntenance from the ways in which
it is provided to be performed in said agreements, and to amend
said "agreements ‘in certain'other respects,

NOW, THEREFORE, the parties hereto have agreed and do hereby
agreé as follows:-

ARTICLE I

A. Effective March 1, 1981, the industrial area West Lake-

Lockmoor, Calcasieu Parigh, Louisiana shall be divided into Zones 1

and 2 with the dividing point between zones being that point at

2.
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which the jointly-owned track acquired by deéd of May 21, 1947
crosses Bayou D'Inde west of State Highway No., 108 and west of
Rose Bluff Yard, all as shown on the map attached as Exhibit A
hereto. Zone 1 shall be that area east of Bayon D'Inde (except
for Rose Bluff vard), including industries both north and south
of the Kansas Company main track service to which is provided for
in the said agreements of September 19, 1934, Ahgust 30, 1940 and
July 26[ 1955 and, in part, in the said agreement of March 29,
1948. Trackage (including industry trackage) in Zone 1 is shown
in green on Exhibit A. Zone 2 shall be that area west of Bayou
D'Inde including industries service to which is provided for in
the said agreement of March 29, 1948. Trackage (including industry
trackage) in Zone 2 is shown in red on Exhibit A.

B. Rose Bluff Yard shall be considered common to both zones,

and all trackage.therein may be nsed by either-carrier, with the
understanding,”homever; that such use shaliibe limited to the handling
of cars destined to or originating in either Zone 1 or Zone 2.
For operating efficiency, certain trackage in said yard shall,
by agreement between the General. Mahagers of the parties, or their
authorized representatiyes, be designated; for. the primary use of
one party or the other, but Kansas Company shall not use the designated
Southern Company tracks for storage purposes, nor shall Southern
Company use the de51gnated Kansas Company tracks for storage purposes.
Except for the exchange of cars destlned to or from the Continental
complex and for the exchange of cars destined to or from the Mathieson
plant, both in Zone 1, the exchande betwéen the carriers of all

cars destined to.or from either Zone 1' or Zome 2 shall be made

3-
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in Rose Bluff Yard. Cars to and from the Continental complex shall
be exchanged at the Continental yard, and cars to and from the
Mathieson plant shall be exchanged at the Mathieson yard,

c. Notwithstanding the provisions of Section 9 of Article I
of the said agreement of September 19, 1934; of Section 10 of the
said agreement of August 30, 1940; of Section 10 of the said agree-
ment of March 29, 1948, and of Section THIRD: (a) of the said agreement
of July 26, 1955, Southern Company shall switch Zone 1 and Kansas
Company shall switch Zone 2; provided that, at any time after the
expiration of two (2) years from the effective date of this agreement,
either party may, after giving notice in writing, on or before
January l‘of any second year after the effective date hereof, cause
a reversal of the zones to be switched, as hereinabove described,
after which Kansas Company shall switch Zone 1 and Southern Company
shall switch Zone 2 until they shall agree otherwise in accordance
with the same procedure. It is the intent of this ‘agreement that
the performance of switching within tHe territory described hereinabove
shall be divided between the .parties .as equitably as possible consistent
with efficiency; therefore, modification of zones shall be accomplished
only as the result of a study of operations conducted j?intly by

the parties.

D. New or expanded industries which may locate in the West

Lake?Loékmggf'indus£fial aréa suBsequent to the effective date

of this agreement shall 'be assigned to the zone in which situated
geographically, except that, in' the event of’constructién of new
trackage in:which the industry switch is located inside ione zone,

but the trackage extends into the other zone, such industry shall

4,
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be served by the carrier serving the zone in which said switch

is located.

E. It is understood that either party hereto may handle
solid over-the-road unit trains (here defined, for all purposes
of this agreement, as trains of 25 cars or more loaded with the
same commodity on one bill of lading on the same day) to an induséry
located in the zone other than that in which it performs switching
service. 1In the event of derailment or other accident involving
any such unit train, wreckage shall be cleared by and at the sole
expense of the party operating said train, except in emergencies,
when wreckage may be cleared by the other party at the sole expense
of the party operating said train.

F. Except as provided herein and in paragraph E hereinabove,
work, wreck or construction service shall be performed by the party
switching the zone in which said service is to be performed; provided,
however, in the event of deréilment in the vicinity of Rose Bluff
Yard, between Points A and B described in Article II A hereinafter,
clearing and rerailing shall be performed by the party Handling
the train or cars derailed; except in emergencies:(herein defined
as interruption to, service due to wreck, fire, storm, flood, explosion
or other occurrence bgyond the control of either party requiring
immediate action to protect people or property), when it may be
performed by the othef par£§:and tﬁe’éosts thereof shéll be borne
as provided in the liability proviéioﬂé of the pertinent agreement.
Track damage shall be repaired by the éompany maintaining said
track.

ARTICLE II:

A, Notwithstanding the provisions of Section 4 of the said

5.
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agreement of March 29, 1948 (as supplemented by letter of September 24,
1969), the responsibility for maintenance, repair and 532223} of all’
railroad-owned facilities (except the yard office-locker room), in-
cluding signalling and crossing protection, extending from point of
connection to Southern Company's trackage at Point "A" on Exhibit A
to the south end of Zone 2 shall be divided at the south end of the
bridge over Maple Fork, shown as Point "B" on Exhibit A. The company
performing switching in Zome 1 pursuant to Article I hereof shall be
responsible for maintenance between Ppint A and Point B, and the com-
pany performing switching in Zone 2 shall be responsible for main-
tenance of the remainder of the trackage covered by said agreement,
Should the maintaining company fail to repair any defect in the
jointly-used trackage within a reasonable time after the other com-
pany shall have potified it in writing, specifying the defect, and
requesting that it be repaired, then said other company shall have
the right to make the necessary repairs at once, and may do so,
and the cost thereof shall be borne as provided in Paragraph B hereof.
B. Kansas Company shall continue to maintain, repair and renew
its trackage covered by the said agreements of September ‘19, 1934,
and August 30, 1940, a;d Southern\Companf éhail continue to maintain
the jointly-owned trackége éov;réd Ey”the éai&'ég;eemeng of July 27,
1955, as amended by Leééer’Eichange‘of the Chief Engineers of the
parties. The cost of mainﬁénance,,repair and réﬁewal of all jointly-
used trackage covered by said agreements shall be borne by the
parties as provided thé:ein. The cost of maintenance, repair and
renewal of the trackage described in Paragraph A hereinabove

6.
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shall be borne by the parties in such proportions as the number

of loaded cars handled for the account of each party, on each segment
of trackage monthly, bears to the total number of loaded cars handled
on said trackage during said month. 1In rendering bills for main-
tenance, each party shall apply Circular GMA No. 2710-D, "Rules
Covering Preparation of Joint Pacility And Other Bills between
Carriers,” revised July 1, 1980, of the General Managers' Associa-
tion of Chicago, or any agency. successor thereto, supplements and
amendments thereto, and reissue thereof., Rates for equipment rental
shall be those prescribed in GMA Circular No. 2636-E, "Schedule

of Equipment Rental And Other Rental Rates for Use Between Carriers,"
revised January 1, 1980, and as supplemented or revised from time

to time,

C. The division of cost under Paragraph B of this article
shall be subject to adjustmeﬁt at the end of each 12-month period
subsequent to March 1, 1981 on the basis of the total number of
loaded cars handled for each party during said period.

D. Loaded cars, including ;oaded cars in unit trains, shall
be counted as provided i; the éepérate agreements of September 19,
1934; August 30, 1940 and July 26, 1955. Loaded cars handled on
trackage covered by the agreement of March 29, 1948 destined to
or received from an”industry located adjacent to said track shall
be counted once when entering or once when leaving each zone thereof,
cars entering and leaving a zone but not spotted to an industry
within the zone ghall receive pnly one count, and loaded cars originating
and terminating within the same zone shall receive one count.

Per-loaded-car charges for handling shall, until otherwise provided

7.

24 193



for, be continued to be.paid as specified in supplements, dated
December 19, 1977, to the said agreements of September 19, 1934;
August 30, 1940, and March 29, 1948. Until it shall be otherwise
agreed, cars handled to and from the riverfront trackage, in Zone
1, served pursuant to the said agreement of July 26, 1955, shall
be paid for at the rate of Twenty and No/100 Dollars ($20.00) per
loaded car.

E. Each party shall maintain its owned portion of the yard
office-locker room, and shall include the cost thereof in its bill
against the other party for maintenance under Paragraph B of this
article.

ARTICLE III

A, The payment of interest rental and taxes under any of

the said agreements described in the recitals hereof shall be un-

affected by this agreement.

B. The cost of additions and betterments or retirements to

or from any of the jointly-used facilities covered hereby shall be

borne in accordance with the provisions of the applicable base

—

agreement, except phgt the cost of construction of certain trackage
presently being constructed at and in the vicinity of Rose Bluff
Yard, aggregating, 21,055 track feet, more or less, and siding 4,250
track feet, more or less, adjacent to the Davison Lead, shall be
borne in the first instance by Kansas Company. Southern Company
shall reimburse Kansas Company one-half the cost of said new track-

age in the vicinity of Rose Bluff Yard. In the event Southern

8
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Company uses the siding adjacent to the Davison Lead, it shall
reimburse Kansas Company one-half the cost thereof.

Kansas Cémpany shall furnish all materials for and shall
construct, and shall own, said new trackage, but in consideration
of Southern Company's payment of one-half the cost of such new
trackage, no interest rental or other usage charge shall be made
for its use. It is understood that Southern Company will pay one-
half property taxes due on the 21,055 feet of trackage in the vi-

cinity of Rose Bluff Yard, but not on the 4,250-foot siding until

it shall use said track.
ARTICLE 1V

A, Liability for loss and damage to éroperty or injury to
or death of persons shall be borne in accordance with Paragraph
4 of supplemental agreements datéd December 19, 1977, to the said
agreements of September 19, 1934, August 30,v1940, and March 29,
1948,'énd as spécified'in Article 1V B ﬁéfeinafter witﬁ réspect to
operation and’maiﬁtéﬁaﬁCé‘of trackage covered by the said égree-‘
ment of Jﬁly 26, 1955, Ahythihg in any of said aéreements (in-
'cluding that of July 56, 1955, as herein amended) to the contrary
notwithstanding, a unit train shall be deemed to be the Exclu-
sive Equipment or Appliance (as that term is used in the above-
mentioned supplemental agreements and Article IV B hereof) of the
party'hereto in whose account said train or the cars thereof may be,

9.
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The employees handling each unit train shall be deemed to be the
Sole Employee (as that term is used in the above-mentioned supple-
mental agreements and Article IV B hereof) of that party in whose
account said train or the cars thereof may be, |

B. Sections FIFTH, SIXTH and SEVENTH of the agreement of
July 26, 1955, are hereby stricken in their entirety and the follow-
ing substituted in lieu thereof:

FIFTH. A. DEFINITIONS: For the purposes of this Agree-

ment, the following definitions shall apply:

1. 'Damages' shall mean all payments made or liability
for loss of or damage to any and all property, and for in-
juries to or death of any and all persons suffered or occa-
sioned in connection with the maintenance, repair, renewal or
operation of, the making of additions and betterments to, or
operation on or over the jointly-used tracks, whether under
any state or federal law, or by compromise or settlement,
together with all costs and expenses incident thereto.

2, 'Joint Employee' shall mean and include any and all
officers and other employees of either company while actually
engaged in the maintenance, repair, renewal or operation, the
making of additions and betterments to, or operation on or
over the jointly-used tracks in switching service hereunder,
or while engaged in rerailing cars and equipment, picking up,

removing or clearing wrecks or obstructions thereon.

10,
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3. 'Sole Employee' shall mean and include any and all
persons employed by or on behalf of either party, except
while occupying the status of Joint Employee.

4, 'Exclusive Equipment or Appliance' shall mean the
equipment or appliances solely owned by, or in the posses-
sion or control of a party, except equipment or appliances
being used or operated on the jointly-used tracks by a Joint
Employee; provided, however, that, with respect to cars, it
shall mean those in the per diem account of a party.

5% 'Joint Property' shall mean and include the jointly-
used tracks and any and all property (including locomotives)
owned or used by or on behalf of either party in switching
service hereunder.

Singular forms of any of the terﬁs herein defined shall
comprehend and encompass the plural forms of any of such terms.

B. ALLOCATION OF LIABILITY: Damages shall

be borne by the parties as hereinafter provided:

1. When caused by:

a. the acts or omissions of a Sole Employee
of one of the parties; or

b. the concurring acts or omissions of a Joint
Employee and of a Sole Employee of one of
the parties; or

c. any defect or failure of any kind in the
Exclusive Equipment or Appliance of one
of the parties; or

d. the acts or omissions of a Joint Employee
concurring with a defect or failure of any
kind in the Exclusive Equipment or Appliance
of one of the parties,

11.
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Damages shall be borne by the party in whose employment

such Sole Employee may be, or by the party whose Exclusive

Equipment or Appliance was defective or failed, whether or

not concurring with the acts or omissions of third persons

(that is, those persons other than Sole or Joint Employees)..

2, When caused by:

a.

b.

Damages

Equipment or

the concurring acts or omissions of a Sole
Employee of each of the parties; or

the concurring acts or omissions of a Joint
Employee and of a Sole Employee of each the
parties; or

defects of any kind in the Exclusive Equip-
ment or Appliance of each of the parties; or

the acts or omissions of a Joint Employee; or
the failure of or a defect in Joint Property; or

any other cause whatsoever not hereinbefore
provided for,

shall be borne by each party as to its Exclusive

Appliance (except the cost of rerailing cars)

property in its custody or control and property upon its cars,

and, as to its Sole Employees, passengers or persons on its

locomotives,

cars or trains, while as to third persons and

their property, Joint Employees and their property, and/or

Joint Property, Damages shall be borne by the parties equally.

For the purpose of this paragraph, Damages which are borne

equally by the parties shall be understood to include all costs

and expenses

locomotives,

arising out of or incident to the rerailing of

cars and other equipment.

12,
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Anything in this Paragraph FIFTH to the contrary notwith-
standing, in case of accident in which the locomotives, cars,
trains (other than locomotives, cars or trains while occupying
the status of Joint Property) or Sole Employees of only one of
the parties are involved, or are in its sole service, then the
liability for the resulting Damages shall be borne solely by
that one of the parties whose locomotives, cars, trains or Sole
Employees are solely involved.

Anything hereinabove to the contrary notwithstanding,
neither party shall have any claim against the other for Dam-~-
ages of any kind caused by or resulting from interruption or
delay to its business.

Each party shall pay all Damages for which such party
shall be liable hereunder, and shall indemnify and save harm-
less the other party against the payment of any such Damages.,

In case a suit shall be commenced against either party
for or on account of Damages for which the other party is solely
or jointly liable hereunder, the party so sued shall give to
such other party notice in writing of the pendency of such suit
and thereupon such other party shall assume or join in the de-
fense of such suit,

Either company may make settlement of any and all claims
for injury to or death of persons, or for loss of or damage to

property, for which the parties are jointly liable hereunder,

13,
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except that no such settlement may be made in excess of Five

Thousand Dollars ($5,000) without the prior written consent

of the other company. Upon the making of any voluntary set-

tlement as aforesald, a release shall be procured from each

claimant which shall be in form sufficient to discharge both.

parties to this Agreement from liability on account of such

claim, and a copy thereof shall be furnished each company.

Each party assumes liability for its failure to comply

with any law or governmental regulation, and agrees to reim-

burse and indemnify the other party for any fines, penalties,

cost or charges resulting from any violation of such law or

regulation. In the event of violation of the Safety Appli-

ance Act for which the switching carrier is fined, the party

in whose account the car is shall reimburse the switching

party the amount paid in satisfaction of such fine.

ARTICLE V

This agreement shall be construed liberally so as to secure to
each party hereto all the rights, privileges and benefits herein
provided or manifestly intended. This agreement and each and every
provision hereof 1s for the exclusive benefit of the parties hereto
and not for the benefit of any third party.

ARTICLE VI

This agreement shall be effective March 1, 1981, and shall be

binding upon and inure to the benefit of the parties hereto, their

successors and assigns.,

14,

31 200



IN WITNESS WHEREOF, the parties hereto have executed this

agreement in duplicate as of this, the /2 day of =

1981.

THE KANSAS CITY SOUTHERN RAILWAY
COMPANY

By \Jd’_j C::f-k?

SOUTHERN PACIFIC TRANSPORTATION
COMPANY

AFP DAY T FOREZ plem THEOST ey By /7/2 c:"‘(? MM
W Mﬂ!ﬂf to Vice Pfesidﬂﬂt
Y5

Yo

15.
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Exhibit 4
KCS SLIC BOOK PAGES, ROSEBLUFF YARD

33 202



l¢ 39vd

\.\
\\|EN dvi 0l

V1 'STTHVHO IV

|
gl v Ol ———

N | WD
o | =
3 |O =
e /N//\ %
NE
. 4 a. /
— c 4 \
W 20 ON3 m //.v_. 07
™ %Noolryf "M 3ININYW 3134 " M \
=] [ f00—— L6410 £ - \
£ $00 bL0 e \
g 32 ¢ = ZL 3INOZ N
0| >>— 6500 ..mw._...w m /
| 2900 g€ s \
| &2 \
@ i R S QN3 1SIM N
2 QuvA 44n783soy
- ZL 3INOZ
& o V1 ‘SITHVHO IV
-+
o
0¢ 3J9vd
INIdIHS N
_W_ B IV ILSIM ?E dvW oL 9L 0LL \
> |a|[ 8 3Noz .- y ..“
= V7 'STTIVHO IV & S \ N :
INES Sy & 3 R
S| E &R e I Now /1Y
™ n 0/\ \u% ’v / @ N o \ \
o .. = F S o WOn INVId9'dd & ¥ S
- 5 K /OFIUNVILEE0 Qv
W ~ o ¥3ANG £ .‘.\ mw(
Ml T % 8 INOZ .~
— a8
Sk B ~""2l 3NOZ
I = - QY 3ININYW 3134
e 8 3INOZ -
h.\/_ — »...\ .\\\l NOO
Of M €00
ol » # f/r/ 700
% ... 7 m%ﬁwOm ov_wa N =00 900
\\ \rnv =gt o
Y] Q Ot~ Juv A 44N18 3S0d ZL ANOZ AW




Exhibit 5
KCS SLIC BOOK PAGES, ROSEBLUFF YARD AND ADJOINING SHIPPERS
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VERIFICATION

I, Jimmy Wayne Scott, verify under penalty of perjury that the foregoing is true and correct.

Further, I certify that I am qualified and awthorized (o file the foregoing verificd statcment,
i .
Executed on this /| day o[‘_lﬁwf, 20135 at Wesllake, Louisiana,

VAR

Jimmy Wayne Scott
Senior Trainmaster
The Kansas Cily Southern Railwvay Company

37
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PUBLIC VERSION

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT E

RECENT UP TIMETABLE
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PB-27036

UNION
PACIFIC

HOUSTON AREA

TIMETABLE #5
Effective 0900 Monday, August 29, 2011

L. M. Fritz, Executive Vice President - Operations
S. R. Barkley, Vice President - HDC & Network Operations
J. M. Santamaria, Vice President - Transportation
R. S. Blackburn, Vice President - Northern Region
G. D. Workman, Vice President - Southern Region
K. H. Hunt, Vice President - Western Region
D. A. Connell, Vice President - Engineering
B. J. Kanuch, Chief Mechanical Officer
T. F. Jacabi, Vice President - Operating Systems & Practices
R. M. Grimaila, Vice President - Safety, Environmental & Security

This document supersedes:

Union Pacific Railroad Houston Timetable 4 effective Jul 30, 2007
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LAFAYETTE SUBDIVISION (0595)

Radlo Display: LF348 | FAUNA 1fLs379 | 13500
lowa Jct. to Hatchery 017-017- (*52) LF351 {4.8)
LF353 |DAWES L8378
Hatchery to Dawes 059-059- (*50) ( ‘
i 147.6)
Track |Rule] CP | WEST EAST | Sta. | Siding
#s | w STATIONS A #s | Fest S1-01 MAIN TRACK AUTHORITY
=t TowA JCT CTC: Entire subdivision
{1.5)A S1-02 MAXIMUM SPEED TABLE
LF207 JIOW IjLS546 | 9138 .
Lro00 |81 Maximum Speed MPH
LF215 |MALLARD JCT. BT| Ls5a8 Between Mileposts PSGR FRT
{3.2) 205.4 and 353.0
1.F218 | LAKE CHARLES G120 (Except aB Below)..cosssseissssscss 79 70
(2.3) i 205.4 and 205.5..c.000a0x- B~ 35 135
ﬁ]A'-\CAS'EU RIVER DiM) 215.5 and 220.6.....00c0nsnnsneenas 70 60
{X‘):I’(CS[A) 220.6 and 220.7..... T S 25 25
(1.6) 220.7 and 222.8B..ccssssnrnnnns Lenss 40 40
LF222 | OOKCSIMY 222.8 and 229.0. .00 snaanans vewssas 70 60
247.0 and 248.5..... e cssssss 70 60
248.5 and 250.0.ceuransssnsns sessss 40 40
o &%KMOOR i 250.0 and 253.1.....- B veves. 50 50
ko5 |iae S 253.1 and 256.3....00 e e .e 60 50
LF230 BRIMSTONE 1§ LS508 10500 256.3 and 257 .3.scssss T TR RN ] ik 35
LF232 |42) 276.7 KING. . concon e iaimevanseses 35+ 35+
LF234 |EDGERLY SITYD 257.3 and 276.9%ccc.renn o 70 60
(12.6) 276.9 and 278.0c.cssoaianasssansens 20 20
LF247 LOS?MEY (HOLD SIGNAL) 278.0 and 279.3...cuses ereaeees . 15 15
LF251 |ECHO Ls487 | N10800 279.3 and 280.1l. .. cvnnnnsssssnnes . 30 30
LF253 (8.2 310000 280.6 and 282.2....cccnrsanssanana «. 70 60
LF259 | FRANCIS W LS478 | 9800 282.2 and 283.1.. .. iassasnnnannns 70 70
LF261 §{11.4) 320.0 and 322.3..cccasssssanerannns 45 45
LF271 | CONNELL fjLsa67 | 10500 322.3 and 327 .6.ucneenann B 60 60
'[Egg (Tsvir)% = = 327.6 and 342.2..cneianns oo ms e R 70 70
L 342.2 and 343 .3. ... iisssansssannas 60 60 ‘
(KCS} INECHES RIVER D(M) 343.3 and 344.2......0000en o R, 8 30 30
(0.5 (OUP(AY 324.2 and 353.04 e ccnnnnnranerean 70 70
LF278 §WALL ST,
{0.6)
[F279 | (X)BNSF(M) S1-03 OTHER SPEED RESTRICTIONS
Maximum Speed MPH
o) 1. Thru Sidings & Turnouts (No Exceptions)
LF79 | STATION7A A 2. Dual Control Switch Turnouts
Q;‘:UMONT 2 CP L680-turnout to Lake Charles Sub.... 40
02 BT| B461 | YARD Crossovers between MP 280.1 & MP 278.1. 15
LF280 S1"ATIONG X 3. Misc. Speed Restrictions
0.1 CP L680 to and from BNSF RR............ 30
| F980 | TOWER 74 b | Trinity Industries Trks. (MP 272.6).... 5
{0.3) Track scale Chevron Plant (Orange)..... 5
LF281 | STATION 4 X City Lead Track (MP 257.1)..ccevevceses 5
{1.5) Wye at Lake Charles Yard - MP 218...... 4
LF282 JLANGHAM ROAD X
(4.4) S1-04 MAIN TRACK DESIGNATIONS
LF286 JAMELIA (HOLD SIGNAL) Two main tracks:
(6.3) Between Wall St. CP LF278 and
LF293 JCHINA I Ls441 | 11300 Langham Road CP LF282.
LF295 R(6.1)
LF306 | DEVERS 5428 | 11700 S1-05 MILEPOST EQUATIONS
raos |i113) MP 277.0 = KCS MP 764.9;
[F317 |AMES i[Tsa16 | 10300 Mp 278.1 = KCS MP 766.0.
ir319 1i9.6) CP LF328 = Dayton Jct. on the Baytown Subdivision.
LF327 |DAYTON || L8407 | 12574 MP 250.0 = MP 250.22
ILF328
LF329 {3.5)
LF330 JDAYTON YD LEAD YARD
(7.8
LF338 JCROSBY |§LS395 | 14100
LF341 (8.6
LF347 |HATCHERY L8382
LF348 |(1.5) 1
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LAFAYETTE SUBDIVISION (0595)

19

SI-06 RCL OPERATIONS

Designated Remote Control Area:

Beaumont Yard between MP 284.0 and CF LF278;
Sabine Industrial Lead between MP 20.0 and
CP LF279.

Lake Charles Yard

Signs designating the Remote Control Area are

placed at MP 214.0 and MP 222.0.

Designated Remote Control Zones:

ZONE 1:
Hump Lead: From hump shanty westward to West Hump
lead switch at MP 283.02

ZONE 2:
Beaumont Siding: From Track 201 to siding
crossover switch east end of yard (including
crossover) eastward to.clearance point east end.

ZONE 3:
Track 201: From Track 201 east end of yard at
Track 202 to Track 201 crossover switch (including
x-over) eastward to clearance point.

ZONE 4:
Track 202: From east end of Big Yard switching
lead at Track 202 switch eastward to Roy Jones

switch point.

ZONE 5:
New Lead: From west end of New Lead to 19

extension crossover switch to clearance point at
east end of New Lead.

Lake Charles Yard:

ZONE 1:
on the West Switching Lead from the West clearance
point of the 121 Crossover switch westward to the
clearance point of the West leg of the wye.

ZONE 2:
On the East Switching Lead from the clearance
point east of the 51 crossover Eastward to Bunker

Road.

Yardmaster will be the supervisor of the zone and

maintain the zone log.

Radio Channel - 040-040

See Livonia Superintendent Bulletin for
detailed RCL operation information.

SI-08 RULES ITEMS

Rule 1.45 Designation Of Control Operators:
Lafayette Sub. dispatcher controls from west end
Beaumont Yard (Langham Road) MP 282.2, including
dual control switches, to but not including dual
control switches at Wall Street. This includes
BNSF crossing at CP-LF279. KCS train dispatcher
controls movement over bridge from Wall Street.

5.8.2 (7): Item 9 of the System Special
Instructions applies at and between:

Langham Rd, MP 282.43 and Keith Rd, MP 285.14,
Beaumont, Texas.

Rule 9.12.2:

Interlocking not shown on station page:

KCS crossing 1.8 miles east of Guffey on Chaison
Spur (LF879). This interlocking is normally
lined for KCS movement. Instructions for
operation posted at the crossing. Refer to KCS
manual interlocker located at MP 222.8.

When signal indicates Stop, a crew member must
immediately contact the control operator for
anthority to pass the Stop indication. A crew
member must assure that derails on conflicting
route are in the derailing position and that no
conflicting movement is evident.

If derail cannot be placed in the derailing
position, and no conflicting movement is evident,
flag protection must be provided.

Rule 9.12.3:

Refer to KCS Automatic Interlocker located

at MP 221.2:

When signal indicates Stop, a crew member must
immediately contact the control operator for
authority to pass the Stop indication. A crew
member must assure that derails on conflicting
route are in the derailing position and that no
conflicting movement is evident.

If derail cannot be placed in the derailing
position, and no conflicting movement is evident,
flag protection must be provided.

Neches River Bridge KCS MP 765.9:

This drawbridge is designated as a manual
interlocking controlled by KCS Train Dispatcher
and controls movement from Wall St. Track cars
will proceed over this bridge only after
receiving track and time authority.

S1-07 ITEM 13 TRAIN DEFECT DETECTORS

(#) 210.0 (#) 288.3 $  345.0
(#) 228.1 % 296.6 (#)& 351.3
(#) 242.1 (#) 303.5
(#) 256.1 (#)& 312.3
% 263.6 $ 323.4
% 268.3 % 324.8
(#) 273.9 (#)& 332.9

S1-09 FRA EXCEPTED TRACKS

Beaumont Yard:

Rip Tracks; Engine Tracks; 7th Street Team Track;
West End Team Track; 0ld Main Track, from
crossing frog to downtown.

0ld Francis: Team Track.

Lake Charles:

Rip Tracks; Engine Tracks; 0ld DeRidder Track, to
end of track.

SI-10 BUSINESS TRACKS

Track Name MP STA. #'S8
Orange ...... Ch e samesssasueaes e 257.9 L5481
Trinity Industries .......eecasc...e.27l.6 . . .
Rorf ..ceoiviennneneen P TP PR R [ 276.4 LS463
Amelia ..... S sans S einierensiiniews e ne 284000 B 453
Raywood (E)...erviearesnononannsenans 313.0 Ls421
Liberty ............ i iince wia wewaas o+ o+ o0 321a4" LS413
Budrey (W) .seveuvensamonarnnnnansasas 331.9 Ls403
Sheldon ............ Vel e e e 345.4 LS389
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20 LAFAYETTE SUBDIVISION (0595)

S1-11 INDUSTRIAL LEADS

Sabine Industrial Lead: (0599)

MP 29.B (South Yard Beaumont) eastward to

MP 13.2 (End of Track)-16.6 miles.

Maximum Speed 20 MPH axcept between:

MpP 21.0 and MP 13.2 « 10 MPH.

Maximum gross weight - 143 tons

(This includes the Chaison Spur business track).

Train Defect Detector:
type (#), located at MP 27.0.

Business Tracks MP  Sta.#'s
WLLliams sesisissssavisnsised e ceo 14,0 LF021
Viterbo ..iiiiicncicsanans oXe EXE - (20703 LF013
Chaison SpuUr ....cecsecessssssss 26.0 LF009
GUEfEY .ovivreccanssannsnssnnns 25.5 LF006

Lake Charles Industrial Lead: (0477)

Off main track at Mallard Jct. (MP 215.4);
Extends from MP 0.0 to MP 12.1

(Gate at Port of Lake Charles) 12.1 miles.
Maximum speed 10 MPH except:

Wharves and Apron Docks 5 MPH.

Business Tracks MP  Sta#'s
American Press .....ssssvavenen 0.5 . b e
Spartech Poly Com ...uiuwcecivans 2.1
Farmers Rice ...cevevcvcnaceonns 3.2
Beer HoOusSe .«...cvcesvssa ] 9.4 i i

Harbor Industrial Lead: (0476)
Off Lake Charles Industrial Lead at MP 4.4.

Extends from MP 0.0 to MP 12.4.

Rosebluff Industrial Lead: (0594)

Off Scale Track MP 222.3. Extends from KCS Scale
Track switch, MP 0.0 to MP 8.7 at end of track.
KCS operates jointly with UPRR between

MP 0.0 and MP 2.5.

SI1-12 TONNAGE RESTRICTIONS/TPOB
Maximum gross weight: 158 Tons.

SI-13 TRAIN MAKE-UP RESTRICTIONS - None.

S1-14 MISC. INSTRUCTIONS

Six Axle Locomotives are prohibited on the
following tracks:

* Sheldon (MP 344.6)

* Crosby Chemco (MP 341.4)

Before entering Main Track at MP 344.66:

You must obtain Main Track Authority before
lining switch point derail. The derail is tied
into the signal system.
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LAFAYETTE SUBDIVISION (0595)

B W1 GRADE CHART  FAsf wz] [E %t GRADE GHART e =g
88 8 2 B g 8§ e =T B8 8 o B g g g 3=
L A 1 ) i s 054 L N i 1 L -l 275
|OWA JCT. NECHES RIVER
WALL ST.
IOWA (X)BNSF(M)
STATION 7A — 280
e
TOWER 74
STATION 4
LANGHAM RO, i 285
AMELIA (HOLD SIGNAL)
MALLARD JCT.
LAKE CHARLES : 200
CALCASIEU RIVER a
(XIKCS(A) CHINA ;
(XKCS(M) P
LOCKMOOR
.
BRIMSTONE - 305
EDGERLY DEVERS
- 310
—— 315
+0.22
-1.07
AMES
320
TOOMEY (HOLD SIGNAL)
— 325
ECHO DAYTO l;lo 3
-0.68 — 330
+0.08
. - -
FRANCIS +0.27 |
-0.18 '
CROSBY 5
345
HATCHERY
L CONNELL FAUNA 950
|RULING GRADE IRULING GRADE ;
+0.30 [-0.90] TR 31 +0.30 |- 0.30| DAWES 018 A
10 & 0 gevition 100 8 70 gyimon 028 10 2081
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PUBLIC VERSION

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT F

COPY OF DEED TO KCS AND T&NO

-81-
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KCS Deaetl 4202,

R
.

DEED

ENOW ALY MBN BY THBSE FEBSENTS THAT:

KECOMSTRUCTION FINANCE GORPONATION, a corporation duly organized
and erxistbing under end by virtue of the laws of the United States, which
aoorporabion has suceseded, pursuaﬁt to the provisions of Public Law 109,
75th Congress, approved June 30, 1945, to ell the rights and assebts of
DEFEWSE PLANT CORPORSTION, and the UNITED STATES OF AMERICA, (both jointly
hersinaftor reforred to as "Vendor"™), both meting by and through the War
Asgete Administrat_or under end pursuent to Executive Order 9689, dated
January 31, 1946, and the power and authority conteimed in provisions of
the Surplus Property act ef 1944, (68 STAT 765) end Ver Assets Administra=
tion Regulation Hcln 1, ag amended, (12 FR 863), horein represented by
Gamnon D« Clark, Deputy Regional Director, 0ffice of Real Progorty Disposal,
Few Orlsaus, lnuisians_m, duly authorized by a Delega.-ti‘on\ of Authority of
the Tor Asgoets Adminiét‘rator, exocuted on November 22, 1946, heredo
attacheod, does hereby grant, bargein, sell, comvey, aésign, and deliver

—

without warrenty, recourse, or liabllity whatsoever, oven as to the reati=

tukion of the purchase price, bub with full substitution and subrogation in

snd to all ripghts end actioms of werranty against ell preceeding owners
and venﬁors, unto the TEXAS 'M!D HEW ORLEANS RAILROAD COBIPAITY, a Texas
sorporation, appoaring herein and pocepting these presents by end through
Ro Wo Barmes , its Vice=President, duly authorizsd, pursuant to a
resolution sdopted by its Board of Directors :on' May lé, 194;'7; a caz:tifie_d
gopy of which is annexed hereto, and THE KANSAS CITY SOUTHERN RATLIAY
CUMPANY, & Hissouri corﬁo:ation, appearing heroin end accepting thess
Bxecutive
presonts by and through W. D. Burch, its/General Agent, duly suthorized,
(both jeintly horeinafter called “Purchaser®), their successors aund assigns,
all end singular, the following desoribed property situated in the Parish of
Oslcasieu, State of Loulsiane, which said propsrty has been duly declarsd
surplus to the War Assets Admintistrator purswent to the provisions of the

pbove mentioned statutes and regulations:
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T, Moim induntrial lead druok oxbending approximately 4.83 milew
in & prznsral moutherly end soushwosterly dirgotinn beglaning «b peint of
soénpeotion with Faosee Clty Sunthern lnilwey Hagnesfuwm Flagh frack 2%
anginger station 0/00, dald point being neur nopthenst corner of eeutheast
quarter of Bestion 38, Tovmshlp © South, funge % wost in Culeoglaw Farish,
Londniens, excopt that first 200 leet of track owned Ly K.C«d. iailway
Lo ust ineluded, sud ending ot enginser sintion 264/8F et north iine of
Public Highmay located alopy eouth Yime off Bagtion 18, Towmphip LU South,
Eange ¥ weat ln Geleacisu Farieh, louwlciest; {wo shorage tvacks, 2,998.6
oot and 2,627.8 Lot L Jemgih, loestsd near golabt of beginwing of main
Lead ek place comnenly kuown ey “Bosebluff Yard"y one stopdge Graok,

1,074,4 Poet in longth, near end of msip lend; burawut copnechlony Fox three
tragkey, approximeatving & tatel of Y27 feet of traok, dlverging from said
medn load tragk and for dwe treeks, appeoximeding e total of 407 fLeot of
track, dtverging from storege tragk, all situsted zithin said Gsotion 18,
and lying vithin wsdn leed right-of=way of noreml width of B fest gash

ulde of cenbor lims of zainm lead tracky dralnspge struoctiras wader traciess
and roada, sonsisting of vavious dlmmoter comerote pipes, Yox Uulwarbe,
Giwhor trestling and gtecl pirder spauns highway erossing signe, private

road orsesing and public reed ervasiag Improvementas end other improvemsibs
of way nnture partaluing o corgbraabion or oporation of sll Yrackage
desoribed; fotad mlleags of traskage deacriled horein above smomiing teo
4.788 of xmin lond Groak and 1.636 miles of othor Grack, it belmg wmieruitcod
that twneus coanesction t7 eosdelled Fajdeowood induatey spar ia not

lueludsd in traakepe lnvolved, &1L “Gtatiocns™ hereln raferred %6 ara
dslineatdd on o plat of swrvey propercd by s Shutls’ Senp, duiyd Jwe 7,
1945, roviged Hureh §2, 1946, sad April 22, 1548; a print of chish is adtached
havetr end weds & part hersof ior peforsacd. ’

IT, e fellowing serwiingap, righte-ol~way, and ceaomemis:
L. A vighteofeuny not gervitude for the cozsirnetion,
operrtion; remswing, altorsiien, inspectlon, and malnteranos
of a pullpoad Grask or roflroed tradks, Sogother with ail
gldings, switoh trncks, constrvetions, bulldings, rmé./ur
appurisnances eommatced with er lneidgntel to the congtrues
tlon, opsratipn, and muintorence of ¢ rallroad sng railroad
track or trucke upom, over, eoerons, muder and through the
followring deseribed lapd Loppther with the righd of ingrosa
o and eproess fram the mreperty toegether with all off the
righte wnd privilegss sudappurtenonees which mey ba raqod red
Lfor the full enjoymont of eaid righls tomgetner with tha righi

%o oumghtrunt, opsrate end maintain belephons end btelograrh

{20 04nee end bopsther with the prisilege el ramaviog ob any bime

any and oll of Yhe wnld lmprovemsnts, said right-sf-way heing
oue hundred (300) foat ride and neasuring $30ty (80) faatb
en opoh oide sf tho fellewlay deseribed center liness
a. (Roferred to for idontilfication purpuges an Traoh Ho.l)
Goginndng ab o point 7954 feel wend und 358 Leab
gouth of the northeast eordpr of the northeast guartor

of the southasst quartey of Scotion 35, Township 8,
Bouthy, lenge © wost, southmost JAebrictk of fouleions
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b.

thenes north 610 157 saat, 464 feed to the center
1fne of the Buwaz Clty Southsrm Kellway spur b
Statioz 106 plus OU of 3nid gpur servieg the
Hngnesium £lank, woniwining wypresimately Ilve touthe
(.-B]“ of ul serde

Being the peme ripht-ofwwny acquired by Tofsuse Plaant
Gopparation Crom the Hethiceon Xlzald Yorks, Fue.,
by doed dated Outober 20, 1844, beaxing fils mmbep
BIPUET and resovded in Heak 37¢ at Fage 802 of Gha
roonrss of Galeasiow Papish,

(Referred to for idantifloatlon purposcd e Pract j0.2)

Teginning, 6 & vonut i the conser of tho Horth-Howth
publio roed from V. 5, Highway He, §¢ ¢ the fapmwsiw
Plant, neid point belng T98.4 Loat Wast and 550 fout
Houth of €l Wortheast sorner of Sha Forthsadd fuarter

of the douthonst Quarter (¥B 1/2 of 8Y 1/3) of Ssctlon 53,
Fownshly 9 South, Mangs O Veste Themas South 687 18!
Forb to tho Tesk lire of thy Ferthemst Husrter of the
Southoaat Guerbor (W 1/4 of &8 1/4) of mid Section 35,
eodbaining uppromizgbaly 1.3 aoros.

{Lefprred o for Ldentdficetion purpenses ss Tragh lo. 27)
Over ond across the Hortheant Cornes of the Soulinest
Quarter of the Fomthenst Buartex (W 1/% of ST L/&)

of Baotion 36, Pomship 9 Goubh, Uange @ Tesy, soubhe
wwetern Aniriet of Louiciana, being 100 fept whio, B0
oot un oach altde ol the eenter iine of sald welin lead
fSendk ond owntainkng spprosimesely o1 of an pove 5P land.

TH® pnd "e® being the sams righto-of-way asquired by
Deofenae Plant Corporation Lron Look Wovre & Yo,, Lide,
by right-of-may doed datvod Febraery 26, 184%, baering
£1lo number $0B8AG and recopded in Mook 870, Pege ISL
of the revsrde of Ualessieun Parish.

(Reforred %o for identifiowtion guwrposcu ne Tract Fo. 3)
Haginning nk 6 pohits nineteen and ons«helf (189 1/2)
foet Torth of the Zouthwont corpsy of ths Horthwost
Quartor of the Southeast Uuavisr (MW1/4 of %he 8B 1/2]
of Heegion $¥, Township 9 Soufhk, Dango ¥ Yash, Southe
wostern IMstriet of Loutsimns. UYhones Harth 85° I8¢
cust, peredn snid Nerflmwat Quasior of Southeash Qeardwr
(wrL/a of S8 1/4) %o thy sesd line of sone ond gope
satming approximately 3.8 aaver.

Priug Whe swne righbeofwmmy acquived by Dolense Flent
Corporabion fron Man Love, Shriant Leve, ond Hovfollk
Lave Wy deed dated Vehrunary B, 194G, £ilsd fur record
In Unsvepanas Rook 59Y, pags 88%) end fron Horpered
Tordon by feod duked Yey 14, 1846, L£iled lor racord
in Convayence Reok 408, page Sy and frow Amew (.

Byoxs by cewd doted Hay 34, 1246, filed fop rasard in
Conveysags Book 403, pags B.

(Hofarred 4o for identlfiondlow purpogss er Truch No. 18)
Topinning nt & print approxisatoly av the i cornsp

of seid Nootion G Yewnship 16 € Lange 5 W Thenas 5 ¢3°
15% ¥ 1320 fopt, mero or Yess, to the iewt 1iwe of the

¥ 1/4% of W0 L4 of fookion &, and comininimg epproxinntoly

Bob RLOPCRe

Baing the rame righlt-of-uny eoquired Wy Uslfenge Plaos
Gorporetion from Ndger ¥iller, Erpdeb Millor, Hrs. Suaneh
L. Hondny, Kirs. Bilwme 5. Vachsen, Biaine L. Eenckenstalu,
Yrge Solma L, Mardines Ply, sud Hre. Jvsa Lo liopea by
desd doted ey 8, 193¢, £iled £or vaoord Hey 18, 1044,

in Conveymnue Boak §70, pags 408.

a,(31) Nefprred to for idoniification purposes asg Urect

Wa, Lb Gupplemont) Poginoime st o point arproxiuately

216




67 feot north of the sunthmsst wormor of the Ml/4
of the il I 146 of Svation 5, FTowmship 1¢ South,
Bupge 9 Weob. Thonee Horth 63° 1§', exet 1320 feot),
moves or less, to the onat Xine of the WAL/2 of the
BE 1/3 of Guotisn 4, and containing spproxiwaisly
5«3 aorag. .

Eeing the sowe ripht-of-way acquired by the Defonse
Flapk Gorporation from the Fitles Zervice Hafining
Gorporation by dupd dated Deioher 31, 1844, end -
racorded &n Book B3, pnge 13 of the resdrds of
Chloagisu farfah.

fo (FoPerved bo Tor idendification purvoses an Yract Nooid )
Bapinaiag ot @ poLnt npproximntaly 67 foet Govgh af
the Southanat gorneyr of vhe Il 1/2 of tho X8 1/4; of
Beotion b, T 10 8, B § W, Thonco S G3% 16" W, 127 feet
wore or iest to tho South ino of sukd B 1/0 o the
B L/ of Hsotion §, ond combalaiap wpproximately. 3
of an BoOxe. :

. Bodng the sams right-of-way eeouirsd by Defease Planb
forporabion from Citiss Jervica Hefiming Corporvation
by might-of-way deed dated Februury #, 1084, boaring
£43w nwnber §05936 anid resordad in Rook 364, paze 457
of the rosords of Uslessieu Furksh.

e (iteferved to for idontiliosbion purposso oau Farcel 1
af draot No, 26) Nagioning ot e point on the N Line
o Rmotion 1B, fownchip 10 Bouth, fange € Wesy, which
Ly 6Bl.4 foet Waf the I corper of the M7 1/4 of said
Socbion 18, thones & 5%, 16 ¥ Lo the 3 loundary
of the JB 1/ o0 the FWL/Z of Scekien 18, nnd 2887
feol L of the CF cormor of the BE 1/4 of the Hii /4 of
Baction 18 sonteining 8,16 sorss, mors or less.

Rglpg pavs of Thabt laud rooplved in Yes by deed fyom
Gus Citlan Servines Relining Uosjorabion 4o Pefonge
Flent Corporebion dated August 28, 19ad, end racordod
in Book 575 al Page 288 of the records of (ulessigu
Yapimh. % heing the intent 4n herewith copvey only &
garvitnde aa before deszdribed over seid lmnds

g+ (1) (Hoforved to gor identifiention purposes ne Ferosd
af drant (., b3 Begianing ab w point on the South

1ia0 o vho noruvheant duarter of Horbhwast duariar,
fsotion 18, TowpabdAp 10 Soubhy Hauge 9 Veeh, Houbhe
weatern Distriet of houvisiana; onld poind bofng the
gentoy of the railvey viphbeofeway, snd 20B.7 feob
forsh 89% 59* ¥ash, from the Southweat corner of sald
forrhanet duerter of Nepbhwoeof Guurter. Fhever Houbh
100 18t Uesk, 40G.7 feat to Stution @19 plus 98.7
of %he wailwny eurvey) walf potnt bulag the polns of
6 3% ourve to the Lefy, shome lesglh in 5062 feat,
whotio Yo&ine he 1910.1 feot and whose apgla of inler-—
saubion ia 189 267, Themes, from ¥he abave desovibed
poin% of curve, asutherly sround sald eurve bo Hw
loft a diatancs of 608.9 feeb to ftation 2REG plus
657G, Tienos dus Semash 3Y1.5 foet te the Most and Venb
contur live of Geotion 18.  Themeo dus Souwth 260€,5
Pant +a e poing LU Dooh Yorth of the Sowth line of
said Seetiom 16, Towuship 1¢ Soudh; lange 2 Wenb.

Snid righteof=tily vondalning ¥.08 aoyad, in Unlosuion
Parish, houlsienuas befing that lend recelwsd in fcee

by dewd £rom %ho Clides Serviee Refining Gorjosration
40 bafunse Plang Corporstlon deted Auguet 26, 1944,
and rocordod in look G76, Page ¢4 oi the roeards of
Onlapsieou Farish.
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Broluged fyom the 108 foot rdght-sfewuy, herselth
convaynd, apry twoe valve pae roduotlon siations on

the Host or right side of the ratlmy cgnter linog
the firet opz Lying betwewn Stablon 252 plus U6.3
sud Bhation 24D plur ¥3.2 aud whese Tegh Toundary

Lo logatad 26.3 feot Wanlt o to the ripghl of thoe center
ling of the pailroad sad whose Yesl boundury ie the
Bast bowndsry of whs Pirestons Hrast whlsch is Tocabed
nluety-five (98) fact Wesk uf thn center lino of aild
railway, and the second betweon Hiuiion 253 plus Bl.5
amé 294 plus 62, the ¥osy boundary of Yhle brach lies
55 feel Wost or right of the center Ung of the maln
1ing rallway and the dest boundery de the Bast lina
houndery of the Firostono txast whick s nimety=Flve
{96) vaet West of the cenker iine of the railwey, It
belny the iinteat to herewith convey only s gervliuds
e Befard dessribed over sadd lmad.

Ze A porpetnwml sussment for the construction, use, ovprailon
» B By a

medntenanse, Yepail, aid rensval of e rellrged track or trazeks, a plpeling
? 13 > )2

or pipelings, and elevtris pover, telephums end telsgrevh Linen, poles,

towers, end puya 0D fest in width, over wwl oerous the fellowing poresie

of Iand, al) losaksd in Sovasbip U Sout, lenge U Ves§, 52 foat om cavh aide

of w conber lime, cnid assswant boing mere particwlarly desoribed as follnwaz

Yo

bé

(fefavrad tu Lor tdentiflonkion purposes sa Traoh Ho.d)
Bepinnlng at o poing where the ceater Line of ssid
rellroad %reci ilnberscets the cemier Iine of Sechion
38, said point being located & 61739 15t W, 2b338 fees from
tHe switeh point of said railzdnd track where it
connachs with o spur track of Kenage Gity Sswublern

o3 lwmy which servey the Wagonosine Flaxts Thepea In a
asrtherly diregiion alen;; the eswter lino alreid
Beosion I8 %o o poink dleduns 60 fast novdlwmest of the
aontsr line of sudd railroad 4raex ws meppurad af
right sugles thevstae

Thongs § 63" 15! Weak alopg o line pavellel Yo the
aontar line of said vallread track aod &ebent there-
from BO fachk o o polnt Lo the dlviding llps batwssn
ionds of Erimue Maynoss and lands ol Ploky Hayo, zald
point bolng in vhe lins Jividing vhe 3B 1/& of au /4
from the Bif 14 of 8% 3/4 of seid Seeblon 43,

Theuas 0 on onetorly directian along the divlding

ling beileon lands nP Irimuwe HFaynes snd lends af Fi_:nky
dayor, satd dividing llao voineiding with the dividing
line botweon the &5 1/8 of 8 L/¢ and the {8 1/4 of

S l/s‘: of suid 8sction 33, o n poink in the sentor
line of the 8 1/2 of seid Seolion B3. Thenoe northerly
along ko centwr ling of sald Usetion 33 7o a dintancs
off 18,6 foot to the point of Leginning.

fhe ebove dasoribad righb-of-way heing a $riapgular
ahappd peroe} of land Iylaz in the extrems Sountheust
corner of the ¥¥ 1/4 of B L/4 of naid Sselivn 83,
conbeining en sroe of C.13 aeres, 1OTE or lesg.

(fallorved to Por idenvificabion purpesss a3 Fraot No.G)
Negineing 8% & point where tho csatey line ol seld
rallroad Lrack interseess tho dividing line bebtwson
lands of Pleky Haye wad lends of Fripus Neynes, sald
point befng in dw dividing line botween the BY 1/2

af & 1/2 ond the HE 1/2 of %% 3/4 of said Section 83,

o b
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ta

Ko

¢hanay Gions the osudor Liwmg of sk raliiraed

rragl b 680 18* W %0 4 poink in the dividing Jins
betwors 1agde off Finky Uaye sud lends of Horo Willinwo,
ob als haying o tots) widdh of 100 food, 60 foct

on oeak aiide of anid confer iine of enid pailrdasd
tmakl

Yhe obove deaordbed righibeof-way baing lovated 4n
The wabkaes norblieueh corner of HB 176 of 89 3/2

sf sokd Seotion 85, contoining un arch off L,28 acras,
wmops ar 19nd.

koforred Lo fop hdentiffestion purptsss WS Tragh Ho. &)
Dadening at & polnd n & neardection of the londs
of fhempeon & Diete, 6% al, el the lewds of nsg
hii4nan, o6 al, sald paipt nkae hoing in dhe Lntur-
asotion of the lands of Plpky Heye, seid pelunb toldng
Loenbod 465 faed wesberly of- the vonbor iime of puid
fogbion 3.

Thents A4 an euoterly ddswction aleng the dividing Line
& the lande of Thowpson ¥, Febs, ok ak, snd the lemds
off Mumny Hugb, vo & poind diatant 50 Zeoh southanst

of tha senber live of mid railrosd Srnolt,

Thones 8 68° 16Y W clong v Line parelled to tbhe saniny
Tine of aoid raiirond track and dintuat tmealrom

6 fash to a golnt in the dividing dine hebpeen who
Innds oF Thoungen Ue Dlavs, ob al, o the luads off
Eges ¥AlIiawma, &b &y

Bhaneh govtherly adouy the dividing liue bebaan the
lonitn of Thompnon M. Sets, st ak, eud the landa of
Romy Thlliswe, uh al, to the polnk of beginning,

the above degaribed righi-of-any bolug o trdungules
shaped perewl of lewd Yylmg in the 9t 3/4 of SH 1/4
of andd dootion 33, wopfaining on kras of (.08 worat,
WOr® 9T LA28. X

(Belorred o for fdonbifisubion purpasua ug Trnot UauT)
Uspinniag &b & olnt whers she opphar Line of neid
yudlrond bragk imtevnecte She diwiding M belwean
Tapdn of Tosp WAllams, ot ok, sod the Bends of Flaky
ﬁﬂ?‘ﬂa

'Ehsmsa aiong fhy eunber lins of seid pailrosd trail
g g™ 1Bt W to a polns in the dividing line beltwmon
Tunde of Hose ¥illams, of 4l, snd tho lends of
Arthva 4. Yattorp hoving u tobslk widih of 100 feat,
B0 Post v oadh pide of eetd conber 1ius of eudd

vokivond Yracks

vho ahous doseribod wlghi-of-coy bokuy lodated &n fho
98 1/ of $¥ /4 of Bestion b, oonteining et aved of
1.6% aoron, warg or licde

{Hoforrad. o fop Ldentifiastion urﬁasun ng Lruch fo. 8)
Hoghnniny 8% a poink Thare Ghe gencer Lino of anit )
redlrond teedy iotavicehs the dviding Ling Betwsen
Laudn of frthur J. Yattsy wad She lepds of Sose

Wilives, ob nle

Yhonop Slong the sonter iing of wmid redlroad trodk
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& @5° 15° % 40 = pola% in the dividing line betwoen
lands of arthur J. Vebtar and lande of Leonige

Lsey having a tobal width of 100 fset, §O foet on
vech gide of sald dember limb of eaid rallread track.

The abova dasoribed right-sf-wiy being located in the
88 1/% of .57 1/4 end in the §Y 1/6 of SN 1/4 of sadd
hoction §5, sombaining an aran of 0.62 acres, wore
or less,

(Roferred to far identifiopblon purposcn ne Tract Ho. 9)
Bepginaing of a4 point where the conGer iing &d spld
reklroad traek Lnterasabs the dlviding line bebsmen
lands of Leondus Los and lands of Apthur J. Vattecra

Theugs slong the sonber 1ing of said railrnad traak
8 84% 18' W bo o polnt in the dividing line Botwosn
landn of Leonles Lao wad %he lamds of Jim lees hovlng
e fotal widih of 100 feet, B0 fosb on euvh side of
pele ganter lins of gseid raiiromd Lrack.

The abeve deasribed righteol-wsy beilng located im the
B2 1/4 of 57 L/& and in the &% L/% of &% 1/% of maid
Yestlon 33 comtatning an srea of (.99 nares, more

or 1vgs.

(kaforred o for Adentiflantion puprpuses az Trach Na, 10)
Toginning vl & prine WHore the oentor 1imnm 0F 0ALG
raiiread treek intarsests fhe dividing line betepen
lands of Jim Les amt lande of loorise las.

Theuss along the cember lirne of suid rallroud bravk

§ 63¢ 16* % %0 a point in the dlviding liny between
the Iards of Jim fpe tnd the lands of Qsorge W. Lawy
huving o tobul width eof 100 feat, 50 faot on emch aice
of «pid cembtar ilne of eafd vallruad frack.

Fhe abowe deapgribad right-ol-vay being loeated im the
B 1/5 of 84 1/% of mald Sontion 33, vonteining an eres
of 0,81 merag, movre or lesg.

(liofurved Go Loy hdentificavion purposes ne Traot Ho. 11)

Beginning e% a point whore who centor Line of HaLd
reilrosd Grack intovsesba tho dividing lino batween
lazdn of Swirge We Lav and lasds of Jik loe. Thenoe
along the eonber Jine of eald reilroad tvack § 65% 18"
W to a poind where the esld oenter jing of caid rakle
road breek interswots the dividing line betwron
Beohions 32 end 33§ heving e %o%al width ¢f 100 feet,
B0 oot on snch side of seid csuter line of saild
rallroed traok sybjsot to spuch rights ds ars hold by
obhera In the publio road known ps the YPorish Hoad".
The above deaoribed right-nf-vay being loceted im the
extrome southwont corner of the 8% 1/4 of AW l/' of
sakd Joction 3%, confaining an aren of 1.58 aores, more
or lasse

(Referrad to for idemtificstion purpisss as Tract Ho. 12)

begimmiap ot o point where the center lims of seid
raillroad track intersects the dizlding 1ine batwesn
Seobtions 52 and 3%,

Thonee in a mortharly direstion te o point distend

RO feat northwent of the conter line of suid railromd
Yrosie an megsuved @b right angles thoreto.
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Themos & 63° YB' ¥ along o ling psrsllel to the oenter
line of zaid railyosd track wnd distent therefrom

50 oot to m point n the &ividing lime botweenm said
Sockion 82 wnd Yeobion B of Townakip 10 Seuth, Range

¢ Wogl.

Thenes in on ¢astarly direchion along the dividing
lins of mdd Sosticns B2 and § 4o a point qomeon €n
Seations 32 and 5 of Yowanship 9 Houth, Rangs ¢ Voet,

¥ ané Feobionws 4 end B oY Towmghip 10 Boukh, Hange § Upats
Thones it n nordlierly directiox awlong the dividing
1ine botwoen seid SRuctlons %2 evd 33 bw the point of
beginning, suhjeet to auch righto as are hold by others
in the publie road known ps the "Parish Hoad". The
shose desoribed righf-of-my boing o trisagnlesr shaped
pareal of lund lylng in tho sxireme Southowst cormer
of weid Bechion 32, conteining an eree of 0.10 eares,
uwpre ar lepa.

L3) of ho abovwe dasoribad essements, Srom "a theomgh "4%, Inolusive,
= # »

wore soymirnd Ty the United Statas ol Awmericn by # Declaration of Taking

doted Sspramber 2%, 1046, in the emuti pativled, “IRITAD BFASRG OF AMERIOH

¥o Hine Pareole of Tand, B ALY, baing dn. 855 of the Sivil Uocket of ths

Tnitpd Siabgs Gourt Por Hhwe Yosbarn [Astriot eof Lonmiglens, reeordsd in fome

yeyanse Book BF1, Page 140, and Lelng oonfirmed inm & Judgmart in the sops

whyle ond numbored eame rexdered 21 Pebruary 1946,

8. A righteof-way ons buadved (100) fees inm whdbth, being S0 fwal

on poch plde of the following deseribed cenbtor limos for the Lollaming purpososs

1)

(1)

For the soneirustion, oparation, temewlng, mlteration,

imapastion and meintonanca of w pedlvoad track or Sxwolks,

gogothey with 0l) aidings, edteh fracke, oonsbrustions,

wildings end/r appurtenances eonmeatad with or ineidental
ta the comgbruetion, operation and maiwtensuase of o
rodlvoad wpd redirend bpaok or tracks.e

Yor the oenslrantion, pparation, wenewlng, sitaeration,
Saspeotion wad caintonence of oleetrical transmission aud
pover lnge and/sr %elophons and wwlegraph liges, togeshor
with the pight %o plecs, oreud wad maintein, imepect, wdd
to the sumber of and rolooste a% will polee, towers, cross=
arms and §iztures, mad siripg wires and cabtiles addizny thapete
from timo %o time, and 4o out aund rowove from The below
dnperibed propsriy, and the property adjeiming the eame
fov a @lstenos of forky (40) feet snuth, sny bravs, overe

hanging braveches, or other gbatruciions.
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(£4i) For the purpose of laying, operating, rumswing, cliering,

Be

be

da

V]

insposting and maintaining pipe linse for The transmission
of oil, gms, petralevm, and other producia.

(Peforred %o for Ldentifioation purposes as Sract Ho. 18)
Over and norsan the BOGVR Ualf 0f ©AO JH 1/4 0F S6¢tion

G, T 10 8, % 8 ¥, foushwestern Distriol of Lovisimng, ond
more fully desoribud as: Bugluning at o polnt on the ilerith
line of gaid tract approximutoly 10% fogt west of itas
nopbhesct coynery thenpn § G52 16 W, 1905 foeb more o
Ieas, w0 Stevion 106 plus 60.9, b the point of «urve of

o 8O ourve ©o the Lofte

Yhense following 37 gurve to the left to the South Doumdury
of the 8 1/2 af the ¥Rt 1/% of nald Seetvliom 5, mnd con-
taining 6.4 meren, MOTe or lLesw.

Boimg the swre rdchteofeway aoquirad by Defenge Plent
Corporation from Slstars of Ghmrity of the fIuearmate Worg,
by deed dated JSenuary 81, 1944, beoring fils nuaber J0EHLY
end recorded in Hook AB8, paze 177 of the records of
Belvasioy Ferish,

(liwoforred to for ldentiffection purpages as Tract Fo. 1€)
Thay and Aorosh Bhe NOrGhWust poynsy of whe M 1/2 of Hho
BYA/L of feoklon §, T A0 8, I 9V, Southwestern [lstriel
of Lovislnnag eafd right-of-wey being 100 Laet wide, B9
Poos on omeh vide of the gentor lims of xeid Track, es
now located, end tomleining .8 af an sore, wors or lesss

Baing the sams right-of-wsy sequirad by lefenna Flond
Covpornsion from Ernest k. ¥illsr, Figar ¥ller, Heunah
L. Xonday, Dilma B. Saohaen, Blaine Beankonstein, Irms
%o 7ioman, Selma %, Pla by deod dated ey 8, 1844, filed
for record Hay 16, 1944, in Convexanss Mook 371, page
219 of ¥hs rooordz of Calongplou Fariche

> The righb~of=way heroby eomveysd over and meross this Pareel

Y3 b does not Lwoluda a vight-of-way for the purpase of
toying, opora¥ing, remewing, ellgring, lnspecting and
maintainlng pipe Liavs for the travszbissivz of oll, gas,
potraloum, émd other productw.

(Roforred %o for identifiontion pgr%aas ap Traocts Nog. 19,
' 13i ond AY) Ovor abd acrass the HE 1/4 of 8F 178 of
geotiun 6, T°10 §, B 91, Yelng 100 feel vide, 80 feet

on enah aide of the conter liue of asnlid track, ss now
looatad, and contelining 8.7 @orea, mdre or less.

RBoing the wsme righb-of-vmy sgguirsd by Pefenpe Flemt
Gorporebion £rom Johu P. Areno, ¥rva. Vicelo: Olsenm, and
Hrae Burgarot lokror by dand dabed iupnet 28, 1944,
banring fide numbor 14622 and racorded in Book 376, parm
82 of the recoprds of CUaleamisu Mmrlsh.

(Reforred to for ldenvificulion pwrepoger as fragt flo, 20)
vor and aorons tha Soubheant {Juartayr of the Southesst
gvarter (6R 1/4 of 80 1/2), Scotion 8, T 10 4, RO T,
Qouthweatsre Distriot of Xoulioians, beiag 100 feet wida,
50 Peet on eaoch side of the oanver Line of sald %Yrack, os
now located, wd qontuinlng epproximetely 8.5 aorssae

Being the owme yight-of-vay vequired by Twlenss Plant

Corporntion from sl Following namad grastors by deeds doted,as follows

bearing the followlng numbers wad recorded iw The follewlag
btooks and recorde of Calowsicu Purish, loulsgiena;




m&es _@_}i\E FILE W3 KZ'EQ‘{JI\'BED
Araebelle Rearnsy Nawoh 28,1044 F8eas Oenvayynss ‘ﬂa‘a!‘: 5%, poge 166
Foater Ireus Kearagy Liviagston Lpril 1, 1644 Sras4? Gonveyance Bool 370,psge 1H®
Charles Je VYiright lisve ¢, k944 518178 . CBoawpyanes Bosk 379,page 252
Brysn e Srdight Kov. 2, I94d 318162 Conveyanoe Dook B78,page =89
farroll V. Wright June 1, Il S1LB1E0 Oonveyanon YNaok 378,page 35G&
Halen Wripht Robertson Kow, 14, 1044 LALYT Gorvgyance Book $79.page 281
Floransa fright HeGlupe Hovs 4, 1942 3LBLTH Convayanes Book 379.page BGY
larip Ann Rsarney Eursh 28,1044 308859 Gosraynaee Book $T0,page 15%
Wy, Lillio Kearnoy Yelgon March 28,1942 E05048 Conveyence Sgek 570, pwge 157
Simon Bolivayr Rearney Harch 25,1944 30804E Conveyanse Rook 3¥0,.page 183
¥abel i. Wearney, Guerdinn Dace 12, 1944  S16LIHY Gonveyanoe Beok 878,pags 537
of the minars, Qearge P
Rearnsy, Je., Ruth §. Tearasy,
and Juaz Fabtrieis Wearmay
Ruth Aghan K. Bazalsy Haroh 28,1044 £0BB4Y Conveyanos Book 874, paze 1EB

Qo

o

(Jtaforred §o for identificatlar purpsges re Traet jo. 21}
Uver and aorvas the ¥ 1/2 of “he M3 1/46 of Section 7,

7 10 4, k Y ¥, Soublwsstern iistricet of Louisisva, boiag

100 Cost wids, 80 PYest on wach side of the nooter liss

of suid treok, sy noy looasted, and containing &6 navee,

2OTR 6T le0ge.

Hoing the sume right-ol~wy acquiresd by Defousa Plank
Corpogation fraom Hra. Onn Bekers re. Marie Toulge
Fleigs bre. Sugugte Eiplinger; Hrs. Tobkathe Brookeg
S B Doker; ond Aras Hargaret Tmlan, by desd daltod
Pobromey T, 1942, boering file number 306065 and
rocorded in Baok 364, puge 694 of FThe ravopde of
Galeashow Farieh.

(Reforred to for identificadion purpoges as Vragt Ju. 22)
Qivar and aeroma the Sauthwost (uevrter of lortheunt
Guerter (8W 1/% of WE 1/4) of Seotion 7, ¥ 10 8, R 0 W,
Sonthws s¥ern Histricy of bouisians being 100 feot wmide,
60 feat ch anch gide of the cember lime of sxif dracly,
ns gow Located, aud esntedning wpproximsiliely 3.0 acrow.

Bxing the swae righi-ofeway sequirad by Imfense Flant
Corparation from the Follewing mamed grentora by dead
dntod, benring the following numbsre and reaprded in
the following hooka snd records nf Calsszioun Farish,

Louigianae

fuahie DATE PILE HO. WECORDRD:

B, Ve 0. Houdwen nnd Auge 83,1945 GRB445 Conveynanas Book 80, Fage 478
By ia be Baulmom, Jre

Hre. Vora Porking Dacs 28,1904 23568 Unnvoyamss Book 384, {Page RFH
Amgiiaan Hotionsl Hand fnea 16,1844, 353550 Conveyanss Boole 584, Fage 277
of Gopumony, Toxmas

#ra. Anmae M. Bordagos) ac. 18,1944 BEBEOT Uonveyenca Boolk 88%, Page 276
¥yrg. Hoatharine Be Hubthawe) Boc. 14, 1944 323656 Tonveyanse Dook 384, Pape 274

& He. §. Adrience Bopdsyes)
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‘w0 DATE FILR K3,

BErwin J. LaBlang bae. 18,1944 3236866 Cosweynnes Dook 84, Page 278
Boryl ¥. Bordsges Neas 15,1944 Et IS Conveyunos Book 264, Faps 272
Esther Wiganiden og. 16,1944 SR3655 flonreyance Pouk B6E, Pags BGT
Jo Fo Brongserd Do 16,3844 328568 Gamre;,;auca Boak, 3088, Fege 68G
Bre. Fosalis Freone Smith Heh, 26,1945 3236548 Conveysnee Hoolk B83, Fage 884
and Frod T, Soith

Cherlop Go Hoolks snd ey 6, 1944 $Z36HL Conveyanse Baok 482, Page 635
Charles o liookas, 4Jvrs

W, L. Graen Yerch 29,1045 523550 Gonveyanee Rook 583, Yegs $34

R

(ofercad to for idestificafjlon poses as fruct Wo. RE)
Tver Awg A0FOE6 tha Warthwast porbion of eho ot L/4 of
the 98 1/¢ of feelion 7, ¥ 10 5, ¥ ¢ ¥, Southwesbera
Tiastriot of Lounisiana, belup 100 feobt wide, 50 feak on
grob gide of the contor 1lins of sald Eradk, np wow
looated, and conbaluing epprowkmatoly ome (1) nors.

Being the nwae right-nf-way sequired by VNefanse Flant
Cerporation fron Blise Guist (Suflletis) by depd dated
Fabruary 9, 1944, bearing il pumber FUGZ0R aud
regorded in Mook %64, page 260 of the regurds of
Calaasiou Pnrisghe

(Koferred to for Sdantifieotion purpenss ws Yract lNo, 24)

X righb-ofermy ovor 60d 6OTD&s Ohe NG 1/& 0f 80 1/E of
Seation 7, T IO §, ¥ 2 W, Southwsstern Distrieb of
Lowipianz, Uoing 100 faed wide, 50 Lfest on saoh side

of %he oenter line of said track, mc now loentod, end
eonzaintag twe and Fivo-tenths (2.5) aserss, rore or losg.

Being the sume right-of-wey asquired ky Dafonse lant
Gorporation from Fovell Inmber tompany by dead dedbed
Feluniary 4, 1944, boaring £3ls purber J05934 and
revsrded in Hook 364, page 485 of bhe recsrds of
Cxlongiey Farieh,

4, L& perpotunl gesewend Por the congtrustior, vas, operation,

ralutensnce, reopalr pud remorvel of & rallrosd track or bracks, & plpoling

or pipelimss, and olestyic power, %olophore nod telegrapk Vinmes, polas,

towere, end guye, 10O fvet in widbh over and aoross vhe following parcel af

land, 52 foet on each @lde of o centor line, seld exe¢nent belnp more

poytieularly dneoribed ue Followes

A

foforzpd Yo for identificnilon pwypogos s Traoh Ho. 28)
Bogiuning 66 ¢ point 681.4 Tesh: Veal ol the santheass
dpymay of the 8U 1/4 of the % 1L/4 of Seetion 7, T 10 6,
T 9 ¥, Bouthwesd Loukeluns, thowes Forin 16% 18¢ Faust
1370 Paok, wmore or loss, 0 the worth line of vatd ST 1/&
of ths S 1/4 of Seetion 7, T X0 £, R B V.

Togethor with the parpetual right to clesr und kvep olenr a

phelp of land 5O £oot in widbh on the South snd Fust side of said parosle

The ahove deperibed sesoment was asquicved by the United $latss

of pmorion by & Desisratlon of Gaicing dated Juky 5, 1948, in the sull eatitled
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NUS{ITED RUATRG 0P AHBRIZS we Twe Perosle of Lend, &t £1%, Ko. 858 of tim
vt} Doclket of ths Unlimd States Courk for the Xeulsra Dlptricet of Toulwlsna
regordad ia Conveyuuee flock B8R at prge 105 end confivmed in o judgment
In the some style and nuckered case rondsred Mey Li, 1944.
I% ie uaderstosd sud wgreed by and between (b pavbiap herata that
This vonveysnoe sreanfere and agnigne o the Pursheger any aad a1l transferzbile
righta, Cranchiess, licpnsen ard perwibz which the Teador mey haxe obitained
and wow holdre from smy govermmental agsueise or sub-dividlonas for the
congtevotlon, meimdsnenos, sod opeenilon of the rallsoad hereby comreyed
oveyr and sarsss the rights of way hereinabovs degeribed and ony zad all
vavicalilo otrosws, pohliie rc\m';az and highweye traversing, A6Pea
The abovn domarilied proporby, eighta-ofeuny, morvitndes, and sasse
raate ore somvayad to the Purchoesy subjast bo any end a3l resgrvations and
excoptions whiok wey appear from thy Fublic records of Calematew Paviagh,
Btake of Loulslansm, lasludimg bub not Multad o the following (wll refersnaea
e FStations” hoveinafter are kmsad on the plet, herelzbalore roferyad o,
prapared by F. Shubte’ Sons, dated Juue T, 1044, and revimed Marok 22, 1946,
and April 2%, 1948}
o %he resevvations far ofl and gas leance sad obher esspaonts
v yoant pightaeof-mny, ng Bab O0nt Im the desdSyruom Cities
Eorviee Refinfng Qorpuratiion to Defonse Ilanbt Gorporation,
datad Awgmat 20, 1824, and recerdsd in Bock B8, Fage 285 end
in Bodk u¥8, pazs 2% of the vecords of Oalouslon Pariah.

2o & Morih and Rowth public mad 60 feat wide vhous seater Line
croamne the seater lims of the rallemy 60 8%etion § plue 49,

8. An fant and Veot publio road €0 Peat wide vhese vanber iine
erosses the cewksr lime of the reilwyy st Slaticn 5 plus @.

de & Borth mnd Soukh publice cond 80 fueh wide whose ssnber lise
ersmesn the rallsmy a% Stetlon 84 plus 48,

Bs A 269 foot Uovdh epd South Pudoral Rocses Bighwey whoss center
Yon croszes the rollrond ol BLatien 170 plum $5.%.

6o & 100 Tooh Mast and Woe State Mgbwmy vhoge canter iine
oraspes %k relirond ab Staltipn 265 plum 3%,

Yondor exproaoply reserves Iop Aégell, its suossssors, and cwsigns,
the rig l;l; to ues Joipntly with fhe Murchaper @he vighs of wuy and casoments
harsin deseribed under Bubdiviglon IF 40 the deseripiien of the properiy edue
woyal hevevader Lor the puwpone of uvalnyg, operating, mainteining, vapsiving,
rplovating, and romdving any end ail sxisting fecilidies (uilhor than Lhose

spuvayoed uwadsr Bubidviaiow X of the deasriptivn of the propsrby ammvsyed harsin)
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whtch may be iaceted in, on, or under the lund sovered by sweh right-ol-wey
Y P

and capzmont, fualwding apsoifically, but no% limited ¥o the following:

|2

8o

3.

v G

e

19,

& 10% Horth and Zouklk ges line whivh arynses the centsr
Tine of *he veilmay sh SBiatien 3 plus §1, keown ao Pefenss
Plant Gorporation Yine.

A Horgh and Sowkh 6" 0%l 1lino shioh arosges The center of the
veilway ob Gtmitlon 4 plus 13, known ue the Hngpolia
Potrolovn Gompeny- kinae

& 6% pips llne whioh oresmas the oonter Ling of the rail-
vazd in o NortheasteSonthwesh diraefiom sl Stnblon a4
plus 25¢68, lmown as the Unisn Sulphur Company linwe

A ZC" gas line vhioh cromses whe ocentsr line of ths reile
road in & Rortheaas Southwant dirsction st Station 83
pluz 83, knowa as the Refknee Flane Corporatisn Lins.

& 20" gas Jing which orossus Yhe center line of the ralle
ood im o Horthennt Southwost dirpotion et Stetion 20L
pius 88.6, known os tha Dofenss Flant Corporation. llms.

An 07 o4l line wiioh eroneea the eemter lims of the railroad
in ap Ibsh end Waat diraction ot Bistion 401 plun 38 and is
¥nown ns the Hagnelia Fatroleum Compusy llme.

A 18" brine line whioh crosses tha couwtar Lina of the ralle
rond in » Bartheast Sentlwmsk ditscbionm a® Station 214 plug
23, knoun e the Mathteeon Alkall Vorks lime,

Varions and sundry inter-plant pipe conneotions betwoon
the Butadione Plavt, snd the Firzvetone Zire ond Rubver
Oumppany Pent whioh erogsses thu railroad boiween Station
229 plue 00 and 2060 plus 58.

& righbeofeuay for tslophone lings whioh ontsy seid raillveny
vighteolwwey ot Stetion 4 plus GO and continusd on said
right~of~way %0 the ond of the reilrosd st Stution 266 plue
$2. Tho snid telephong line centers Lrom &4 to 46 feob

ko Bhe Wess or Hight of rellwsy conter line end is epsraied
by Southern Ball {elephome end Yelegraph Company.

% troncniesion lina right-of-wey aleng the left Sontheast
glda of the reilway; eaid powsr Lins Dolpg loouwted ylth tho
conter Sranymisaion pules Lrom forty (40) to £4fyy (80)
fent to the loft ol roilroad conter liung soid Ywananisolon
1ino swtera seid yailway righteof-way el Siation 88 plus
BL and condinues on said righbeofwmsy o Statlve 855 plus
S2 nk the snd of ssid vailsay lina. Phis tragemlasion

1ine vight-of-way Ls Lor Dafonse Plant Corporation powse
1ine betweon Citics fHervies lefining Company end tha
Dafonse Mand Gorpovetion Magnualua Plente

I iz vederatood ond ezreed by snd lirosn “ho partins herebs Hhat

&

the righte herein roserved by Vendor phall be exerciged in such manner sz no®

o domege the property or raterizlly interfere with the Furchaser's use of

rhghbs=of-xop end easemonia herohy conveye do

$0 HAVE AND 70 WOKDL: Yhe eald property wnto the seld Purchaner e

tha Turoheser's succugserg ond pesigns £Orevor.

This eale is made end noeapbed Cor tho scusiderstion aud wpom the

Goymp and coaditions as followes

> 38 =
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1, The price and sum af Two Bundred Fifty Thousand ($250,000.00)
Dollara oash whish the Forchmmer has well and truly pald %e
the Vendor who sekmowledges ressipt thersaf and grenvty full
agguitienos end disgharpe therefav.

2. lPorchescr certifies s & co.nditian of thiz sele bhat it is not
paroheaing the property Rerein comveyed for the parpose of
reselling or lesaing i+ end in ro vaes will Furchesey rosell
or lease saild properdty wlthin threo yeara from the date horsof
without £irsd obtrining the weitten suthorization of dhe Far

Asaovs Admimistretior.

[<5]

. The Pucchnger aertifins that it kes begon common earvier .
oparabion of satd tmckag;o apd hns sstablished said bteackess
sithlu tho ewitahing linmits of o mew svabion nemsd Weas Lake
Cherlogs bna selablished Lineg haul ratme from ihis mow atetlon
whiel ave the sams as.the lise haul retez &6 end from Lale
Charlon, Lowisiens, after fillagomé terilfs, and moticer in
the austomary mamcer after skéaining the rayuired epprovals and
aubhorization £ron the povarumsninl dgenoiex amosrnad and the
eongurroncay of o‘chfe-r partigipating railroades

4o Thal Purshasar aprees that 5% hao obloinod 23l of the necesgary

perndts and sudiorisations for the runelng of sald xallrande

5, The Purchoror will sgmem lte proporbloaate share of Hhe fames frup

e doka of this trpaafer,

8. The partiaes ltere'i;o ozpressly éispense with the produstion of

the wsual spd customary morigage ssrbificabs.

K OWITHOYQ WIBABOF the purties horeto have eanged thiz instrument o

be erconbod in meatuglo this 218t dey of _ May 1947, in the

ot — o e s £ s

presegnca of the undergigued cowpetent wituenrod.
URTLORD APATES OF ABESRITA AND

RECOBRTRETCICIOF FINARUE CORPIRLTYOHE
Actlog by ond dhrough

T Zﬁmn r..mnig-i':;z.my’
by Do L7

Deonty Regional Divactor

WATHRUBES ¢
s / m TEEAS AND MW OOLAGEA RATINOAL GOSBATE
B 5 b e ;.‘f
7 s X vy MM@Z*W}L—&_
% Vice-President =~

Executive General Agent

. / ﬂ \ T FANSAS GITY SOUTHERR RATLVAY CORXPANY
Q -WMJ% %@&&%ﬁf 8 o T B &
! )

- 14 =
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9TATE OF LOULSIAWA
PARISH OF ORIEAFS

O this 2lst day of May © 1947, before ms, e Nobary

Public ip end for the said State and Parish, personally sppeared Comnon

P, Clark, who being duly sworn nckmowledges that e le the Depuby Regiomml
Director, Office of Heal Property lispoeal, Yer Assets Administration,

and that pursuent %o a Delegation of Authority of the War Assebs Adminise—
trator excouted on November 22, 1946, ond the provisious of the Surplus
Proporty Act of 1944, as amended, he has been duly designated, aufhorized,
snd empowered by the Wer Assets Administrater to sxeowts the within
instrumsnt om behalf of sald Adminigtret ory ho Turther acknowledges that®

he executed the gaid ingbruwent in bshalf of and es amd for the wlunfary
aet and deed of said Administretor, aoting in hehalf of tho United States
of America and the Bscomsiruction Pinance forporabtien; and thet he execuisd
the sems in the oapaocity therein shated and for the purpuses and considera=
tions therein exprossed.

Given under my hapd and seml thia oieb Jay of May 1947,

Hotary Publi .
Nt [2ses
STATE OF LOUISIAHA 2
PARTSH QF ORLEANS

Bofors ms, the wadersigned Hotary Public ia ernd for the sezid Stets
and Ferish, poraonally came and appelﬁrad R, W. Barnes who demlared end
acknowledged that he signed, cxecutsd, end dal‘ivex-'ed' the foregoing
inatrm;mnt for and on behalf of the TLXAS AWD WNEW ORLEANS RATLROAD COMPARY,
a Texeg corporation, in his capacity as Vies Prsaldent of maid corparatbion,
being duly euthorized, as the free act and deed of said corporation.

Givon under my hand and senl this 21Stday of Moy 1947,

I ¥ Fpvlic D L.,
=/

o 15 =

228




STATE OF LOUISIANA
PARISH OF ORLEARS.

Before ms, the undersigmed Notery Public in end for the gaid
Stste end Parish, personally came and appearsd W. B. Burch, who
declared and scknowledged that he signed, executed, and delivered the
forepping instrument for and on bshalf of THE KANWSAS CITY SOUTHERY
RATLWAY CONPANY, o Hissouri Corporatien, in his capecity as Geuneral
Agont af sald corporation, being duly authorised, as the fres act and
deed of saild corporation.

Given under my hand ond seal this_2lst day of May 1947,

S'&F—ll{& 5«:" '
_rw;z%;_n kﬂwm’:

—

i ted Statos docuuentory stnnpe in the mum of HRTH.00, duly

dafaged pod cancellad, ara affixed ¥ the erdiginel eounterpart hersof
£ileil for rmeord in the Office of the Clark of Cowrt and Ex-0fTieio

Register of Couvayunces oy the Parlsh of Calessisn, Loulsisus,

= 18 =
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CERTIFICAYE OF __ goqyapayp SECREUARY
REAL PROPER.Y REVIEW BOARD
WAR ASSELS ADMINISURALWION

I, the undersigned 3, Gy Fard '

o a

Leaigtant Secretary, Real Property Review Board, War Assets
Administration, in my official capacity as such _ g0 anats

Secretary, and duly authorized 1n the DELEGATION OF AUYHORILY IHCIDENT
L0 vHY CARE, HANDLING ANWD CONVEYAWCING dated November 22, 1946, to
make the following certification, do hereby certify:

1. That o P 1 i : is the

de
C AL JEEE =T o 3

srpOEfiea—Heal e perty—; Var Assets Administration,

Yow Orloana, Londelnnn , duly appointed,

authorized and acting in such capacity at the time of the exscution of
the attached instrument.

2. That the attached DELEGATION OF AUTHORILY INCIDENY L0 IHE
CARE, HAWDLING AND CONVIYANCING is a true and correct copy of the
original of said DELEGATION OF AUTHORIYY, dated Hovember 22, 1946.

Given under my hand this _ 83gi day of ey , 194% .

Secretary
Real Prasperty Review Board cL
War Assets Administration
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YAR ASSEDS ATRMINISTERATION
(HOTIOE)
DELERATION OF AUTHORITY ¥Q.

DELEGATION OF AUTHORITY INCIDENT TO TEE CAR®, HANDLING, AND CONVBIANCING

The Deputy Administrator, Office of Real Property Digpoeal, each Asslstent
Deputy Admipisirator, Office of Real Property Disposal, Yar Assets Administration, the
Zona Administrator and Zons Director, Office of Real Properiy Dispoeal, in each and every
tar Assets Adminigtzation Zone Office, and the Regioral Director and Deputy Reglonal Die
rector for Reel Property Disposal, in each and every War Assets Administration Regiorel
0ffiee, excspting the Fort Worth Reglonal Office, are hereby authorized, individuelly (1)
40 ezacute, acknowledge and deliver any deed, lemse, permls, c-ontract, receipt, bill of
sale, or other ims¢rumen{s im wrlting in connection with ¢he care, handling and disposal
of surplus Teal property, or personal property assignel for disposition with real property,
located within 4he Uniged States, its terridories and possessions, (2) %o accept any notes,
bonds, mortgeges, deeds of $rust or other security imstruments ¢aken as consideration in
wnole or 1ln part for the disposition of such surplus real or personal property, and to do
a2ll acts necessgary or proper to release and discharge any such insérument or any lien
created by such instrument or otherwise cremted, erd (3) to do or perform any other act
necessary 50 effect the ¢ransfer of title to any such surplus real or personal property
located 2z above provided; all pursuant to the provislons of ¢he Surplus Properiy Act of
1944, 53 Stad. 765 (50 UoS.0. App. Supp. L61l), as amended by Public Law 181, 79th Conw
grags; Executlive G:d;r 9689 (11 F.E. 1255); Surplus Property Administration Regulation No.
1, a3 snendsd (10 F.R, 140643 11 TR, 28023 11l F.R. 3035); and Surplus Property Adminle=
tration General Amendment of Jenuary 5, 1946 (1l F.R. 408),

Ro, G. Rhett, the Secretary, and J. G. Ford, the Assistant Secretary, of the
Reel Property Review Board, Ver Assete Adminievratlon, are hereby authorized, individuslly,
%0 certlfy ¢rue copiea of this Delegation and provids such further certification as may
be necessary t0 effectuate the intent of this Delegatlon in form for recording in any
Jurigdiction, as may be required.

This Delegation shall be effective as of the opening of business on November
23, 1946,

Tnig authority confirmt such authorities previously granted under dates of
Ma: 17, 1946; May 29, 1946; July 20, 1946; September 16, 1946 and October 31, 1946, as

de not conflict with the provisione of this delegation.

’_K
November 22, 1946 4‘%&% i m&)o&“\ S

Aduirdetrateor
47-33980
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RESOLUTION ADOPTED AT REGULAR MEETING OF THE

BOARD OF DIRECTORS OF TEXAS AND NIV ORLEANS

RATLROAD COMPANY, HELD AT HOUSTON, TEXAS ON
MAY 12, 1947.

- em ae e e we PR W W o de MR o A o o = -

On motion duly made and segonded, the Ffollowing rasolu-

tion was unanimougly adoptsd:
WHEREAB; the Chairman has edvised of eompletion of
all dsteils in connection with the centemplated purohase by thia

Gompany, jointly with The Kansas Gity Southern Railway Company,

from Unitsd Stabes of Ameripa and Reconstruciion Finance Corporation,

of the spur line of tragk, togather wlth certain inberchange and

storage tracks, lndéluding turnout connactions, all of said trackage

ageregating a total lengih of approximately 6.52 miled, bogether

with rights-of-way, franchises, licsenses and parmits in confheption

therewith, located in Calcasisu Paylsh, Louigiana, mora partioularly

desoribed as follows:

Main industrial lead brack extending approximately
L.83 milas in a gensral southerly and southwesterly
direction baginning at a point of comnnscbion with
Kansaa City Southern Railway HMagnesium Plant track

at enginasr station 04100, seid point being near
northeast corner of southeast quarber of Seobion 33,
Pownship 9 South, Ranga 9 West in Caloasiau Parish,
Lovniglana, exeept that first 200 fee® of track ownsd
by X.0.8. Railway lg not included, and ending av
engineer gtation 25485 at north line of Publiec
Highway located along gouth line of Seotion 18,
Townghip 10 South, Range 9 West in Caleagiew Parish,
Loulsiane; two storage tracks, 2,996.5 feet and .
2,627.8 feet in length, located near point of be-
gioning of nein lead at place copmonly known as
"Rosebluff Yard"; one storaga track, 1,87L.4 Teet

in length, near and of maln lead; pturnout connschions
for three ivraclks, approximabting o total of 727 feet
of track, diverging from sald maln lead track and
Por two tracks, approximating a tobai of LO7 feat of
traclk, divarging from storage track, all situated
within said Section 18, and lying within main lead
right-of-way of normal width of 50.feet each sida of
center line of main lead track; drailnags structures
under trackage and ppsds, consigbing ol various :
diameter conorebe plpes, box oulverts, btimber trestl-
ing end steel girder spanj highway crossing signs,
private road orossing and publioc road crossing
improvements; and othor improvements of any mburs
partaloing to construction or opaergbion of sall
trackage desoribed; total mileage of trackage
degoribed herein above amounting to L.788 of main
lead track end 1.635 miles of other track, it being
undaratood that turnout connscticn o so~oalled
laplewood indvstry spur is nof inoluded in trackage
involved. ALl #Stations® hersin referrad to are
delineated on a plat of survaey prepared by T, Bhuiis!
gons, dated June 7, 1943, revised March 22, 1946, and
April 22, 1946,
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WoW, THERBFORE, BE IT RESOLVED, That this Company complets
the purchasa of said property for the price and sum of Two Hundred
Fifty Thousand and no/L00 (@250;000,00) Dollars oash; to be paid
jointly by it and The Kansas Clty Southern Railway Gompany, in the
proportians of ons-half each,

BE 1T PURTHOR RESOLVED, That T, 4. Craft, Exeentive Viee-
President, and R, W, Barnes, Vice Prasident, be and emch of them is
horeby authorized and empowared o axecute; on benalf ¢f thig
Company , the nepessary deed contailning suoh stipulatiens; terms and
conditions es in hig discration hs may desm -fit and proper, %o axé-
cute any.and all other instruments, &and to do eny and all other
things whatsosver whicl he may conslder nacessary to carry out the

puTposes of this resolotion.

I, G B, Harbert, heveby certify that I am Jeoretary of
the TMgxae and Hew Orleans Railrvoad Company; that a regular meeting
of the Board of Direotors of sald Company was hald at Houston,

Texas on May 12th, 19474 that said meeting was duly called and

held pursnant to all legel requirsments, and that a sufficient
nunbar of Dirsetors ware present to conmstitute a quorwa; that

aald meabing was duly held in all respects, as provided for under
the By-Lawg of the Company, @nd that the feregoing is a true and
complete copy of the resoliution unanimously adopted at sald meeting.

Dated at Houston, Texas, this _ /4% ™ day of Hay,

o
&4

' eoratary | P
Texas and Hew Orlisens Railroed Uompany

1947,
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L. VEBTING
I

H00Y

HIRE

RIT RATLYAY COLFANY
URL, OF HAY 27, 194

On motlon duly made and geconded, whe following

resolution wes waanimensly adoptads

VHERDAS,, the Cheirman has advlsed of the ecomple-

the purchese by thias Conpany, jointly with Tezmas &

leans Reilzoad Cowpewny, fron  the U

By

wd Reconstruetlon Minance Corvorstlon, of the spur

interchange and stovage

Idne of traclt, Yegethew

tracis, luclndiag turaoul comections,

;. of epproxinataly (.42 niles, tiow

meors purbicwlerly descrlbed s follong:

: approrimaie
4,83 nilles in a general sontherly and souvthwastarly
glraciion bagimlng golnt of conneotlon with

Keneas City Senthern Railwey iesnssium at traci

ot englneey svation 0/00, eaid point belug nzar
novGl b covner of southessh quarber of dBoction 33,

Tormehis 9 ﬁaui:h? Ranpe ¢ vest in Caloasicn Pavipsh,
Loniglone, exeept thal flvet 260 fest off teack owned
by Kellsfe Bailway is nob includad, and snding atg
enginoes station 294705 av nownth Line of Public lghe
way loested along sonth line of Scotion 18, Fowmship
10 fewth, Range 9 Weut du Culeasien Pardsh, TLoulsianaz
two shovage bracks, 2,990,% Teot and 2,627.5 foal in
langih, toented neay point of begiondag of maln lead
o% plsce comonly Jnovm as "Hozeblusl Yard®y ous
storage byael, L1,994.4 feet in iloogih, neer oud of
main Leads Surnout commeebions Tor shiras Giracks,
appromlnatliug a botal of Y27 faot of twack, diverging
Teow said noln lead Geaclk and fop Bwvo Saclti,
anproxinatlog a Sobal of 40Y Pact of hpaclk, diverglug
feon dgtoroge traclk, all situsbed within ueﬁa fachion
18, and Mying within nain Jaad vipglht of oy of nopial
srdeh of 50 feot osch glds of center line of waln
icad teacks dreinegoe struectorss vnder trackage and
poads, conslaliing of verions Aiomebher coneove pines,
tox enlvarto, einber brestling and shusl glpder apong
highyoy crogsing gigns, privave woed orogsing it
avbile rosd eregsing loppovenents; ond otho lmpwovee
waags of any natved pasriadming o wonateneblon ov
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oparation of all trackuge described; total
m1ica~e of trackage dequ‘bed hereinabove
amounting to 5.?03 ol main Jo&d track and
1.63% miles of other uwwvh, A b01n[ unders
shood thet tuwrenovt comneetlon to so=ealled
Haplewood Iadustry spur is nobt included in
traclkaga involved. ALl "Stations herein
reforved Lo are delinsated on & plat of survey
prepared by F.o huths' Sons datnd Juae / 1923,
revliged Tarech ?Zg 1946 and’ April 22, 194 o,

HoOw, TIIREFORE, DE IT RESOLVED, Phet this Company

Goas reby rabify and confirm the puvchase of said property

widch was made for the price end sum of Twe Fudred Fiftuy
Thougand and Wo/200 (§250,006.00) Dollars cash, paid jointly
by 1t and Tezas & Hew Orleans Redlroad Company, in the

proportions of one half sach,

BE TP FURTHEN NESOLVEDR, Phat the anthoiity and

© Ve Do Buvon, General Agent, in execubing this desd

power of ¥
cir behalf of this Company, and in ezecuting wyy and all

ethey instruments, and doing all other Things vhatsoever ag

4 2

o his digeretion he considered necsesary to the completlo

1-¢

(')

of this Hransaction, 15 heweby vecognised, and hils actilong
in this respecel sze ratliled and confirmed,

L L )

L, G, I, BACOH, hereby certify that T oca Assistand
facrotary of The Kensas Clty soubhern Reilway Conpenys thsat
the regulazr annual neeting of tha Board of Uireuuor of said
Company wag held ab Kansos y Miszeowrd, on Moy 2 {~ L°¢?;
that said meeting was duly c callod and held purs vdn$ o all
lagal reqnivemenuu, and that a sulPiclent mmbeniof Divectors
were oresent to constituvbe o quovwnmy thab seid meebing was
duly held in ell respecis, as providad for voder the Ty Lows
of Tho Conmpany, aad that the foragoing ls s true and comjlebe
copy of the rezolution uvnaunimonsly adopted ab said neetlng.

Dated ab RKansag Clty, Missouwi, Ghisg 2V%h day of
Hay, 1947,

Mvﬁ —
aslstant Becretany
The Kauaﬂs City Soubliern hallh y Company
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