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CONSOLIDATED RAIL CORPORATION —TRACKAGE RIGHTS— 

CSX TRANSPORTATION, INC. AND NORFOLK SOUTHERN  
RAILWAY COMPANY 

_____________________________ 
 

PETITION FOR STAY 
_____________________________ 

 
 Soo Line Railroad Company, d/b/a Canadian Pacific (“CP”)1 respectfully petitions the 

Surface Transportation Board (“Board”) to stay the effective date of the verified notices of 

exemption (“Notices”) filed by the Indiana Harbor Belt Railroad Company (“IHB”), 

Consolidated Rail Corporation (“Conrail”), CSX Transportation, Inc. (“CSXT”), and Norfolk 

                                                 
1 Canadian Pacific (CP) is a trade name under which Canadian Pacific Railway Company’s 
United States subsidiaries, Soo Line Railroad Company, Dakota, Minnesota & Eastern Railroad 
Corporation, and Delaware and Hudson Railway Company, Inc. operate. 
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Southern Railway Company (“NSR”) in these proceedings (IHB, Conrail, CSXT, and NSR are 

hereinafter referred to collectively as the “Filing Railroads”).2  The Filing Railroads seek 

authority pursuant to 49 C.F.R. § 1180.2(d)(7) to enter into a new agreement (“Proposed Master 

Trackage Rights Agreement”) with respect to their trackage rights over rail lines and ancillary 

trackage (“Rail Properties”) owned by Conrail, CSXT, and NSR (“Property Owners”). 

 A stay is warranted because the Property Owners procured IHB’s approval of the 

Proposed Master Trackage Rights Agreement through breaching their fiduciary duties under 

Indiana law as shareholders of IHB.  The Proposed Master Trackage Rights Agreement, which 

the property owners obtained through coercion, siphons off corporate assets through an 

exorbitant increase in rents as compared to prior agreements and as compared to the terms 

originally recommended by IHB management and unanimously approved by the IHB Board in 

December 2016. CP, as the sole minority shareholder of IHB, recently filed an action in the 

United States District Court for the Northern District of Indiana (“Pending Litigation”) asserting 

state law claims for breach of fiduciary duties against the Filing Railroads.3 In its Verified 

Complaint, CP requests that the Court, in part void, the Proposed Master Trackage Rights 

Agreement.4 

                                                 
2 As set forth by the Board in its Federal Register notice, the effective date of the exemptions is 
March 15, 2017.  See 82 Fed. Reg. 12272-03, 12273 (Mar. 1, 2017).  Petitions for stay must be 
filed no later than March 8, 2017.  Id.; see also 49 C.F.R. § 1180.4(g)(1)(iii). 
 
3 See Verified Complaint, Soo Line R.R. Co. v. Consolidated Rail Corp., 2:17-cv-00106-RL-APR 
(N.D. Ind. Mar. 8, 2017), ECF No. 1.  A true and correct copy of the Verified Complaint is 
attached as Exhibit 1. 
 
4 CP is not asking for a determination of what is fair and reasonable trackage rights 
compensation.  Rather, CP is simply asking the court to determine that the Property Owners 
breached their state law fiduciary duties to CP and IHB in procuring and accepting the Proposed 
Master Trackage Rights Agreement and to order the Filing Railroads to take the actions that 
those duties require. As such, CP’s state law action is not a trackage rights compensation case. 
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  CP satisfies all of the criteria set by the Board for issuance of a stay.  There is a strong 

likelihood CP will prevail on the merits of the Pending Litigation, which would in turn void or 

significantly alter the Proposed Master Trackage Rights Agreement.  CP and IHB will suffer 

irreparable harm in the absence of a stay.  The other interested parties will not be substantially 

harmed by a stay.  And, the public interest supports the granting of the stay. 

 In the alternative, if the Board does not grant a stay, CP requests that the Board issue a 

decision clearly stating that the exemptions in these proceedings have no impact on the merits of 

the Pending Litigation or the Court’s jurisdiction over that dispute. 

STAY CRITERIA 

 The Board applies the following standard in determining whether to issue a stay: 

In deciding petitions for stay, the Board follows the traditional stay 
criteria by requiring a party seeking a stay to establish that:  (1) 
there is a strong likelihood that it will prevail on the merits of any 
challenge to the action sought to be stayed; (2) it will suffer 
irreparable harm in the absence of a stay; (3) other interested 
parties will not be substantially harmed by a stay; and (4) the 
public interest supports the granting of the stay.   
 

Norfolk S. Ry. Co.—Petition for Exemption—In Balt. City & Balt. Cnty., Md., AB-290 (Sub-No. 

311X), slip op. at 3 (served May 4, 2010) (citing Hilton v. Braunskill, 481 U.S. 770, 776 (1987)).  

CP will demonstrate that the stay criteria have been met in this situation. 

BACKGROUND 

IHB is a closely-held Indiana corporation and is jointly owned by Conrail and CP.  

Conrail, as the majority owner, holds a fifty-one percent (51%) interest in IHB, and CP holds a 

forty-nine percent (49%) interest.  Conrail is owned by CRR Holdings LLC, which in turn is 

owned exclusively by CSXT’s and NSR’s parent corporations, CSX Corporation (“CSX”) and 

Norfolk Southern Corporation (“NS”). See Notices Ex. 4, at 1.  CSX and NS each have an equal 
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right to direct the exercise of Conrail’s ownership rights vis-à-vis IHB and to select an equal 

number of directors to the IHB Board to be elected by Conrail.  Id. at 5.  The IHB Board is 

comprised of four directors (“Majority Directors”), who are employed by CSX and NS and 

appointed by Conrail, and three directors (“Minority Directors”), who are employed by CP or its 

affiliated entities and appointed by CP.  The Majority Directors vote as a bloc on matters relating 

to IHB.  Id. at 9. 

As acknowledged in the Notices, IHB has occupied and operated over the Rail Properties 

for over a century, pursuant to two agreements executed in 1906 and 1913.  Notices at 2.  Under 

the terms of the 1906 agreement, IHB paid Conrail and its predecessor an annual depreciation-

adjusted rent of approximately $150,000 to operate over the Rail Properties.  This rent was 

calculated to achieve a five percent (5%) return on investment. 

The Property Owners stopped invoicing IHB for rent in 1999, at which point IHB ceased 

making rental payments for its use of the Rail Properties.  On or around the same time, Conrail 

ceased making annual payments to IHB to account for its share of certain operating and 

maintenance expenses associated with the Rail Properties.  Although the 1906 and 1913 

Agreements purportedly expired by their terms in 2005 and 2012, respectively, IHB continues to 

operate over and invest in the Rail Properties without interruption.5 

CP, IHB management, and the Property Owners have engaged in several rounds of 

negotiations in recent years to develop a new agreement that would govern IHB’s operations 

over the Rail Properties.  For example, in 2011, Conrail presented IHB with a proposed lease 

agreement that would have required IHB to pay an annual rent of $5,500,000, representing a 

3,566% increase from what IHB paid under the 1906 Agreement.  IHB management raised 

                                                 
5 None of the parties to the 1906 and 1913 Agreements have sought and obtained Board authority 
to terminate those agreements. 
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numerous concerns with the proposal and determined that its high rental rates would jeopardize 

IHB’s financial viability. 

In late 2014 and early 2015, CP-appointed Minority Director James Clements suggested 

that the Board find a use for IHB’s excess cash reserves.  Shortly thereafter, the Property Owners 

presented IHB with a new proposed master trackage rights agreement that included terms that 

were more financially onerous than those proposed in 2011.  For example, the agreement would 

have required IHB to pay an annual rent of $7.4 million, increasing to $8 million by 2020. 

IHB management rejected the proposal because, in part, IHB’s ending cash position by 

2020 would be negative $5.9 million if it were required to pay the rent contemplated by the 

proposal.  At the IHB Board’s direction, IHB management then solicited independent market 

value and return on investment analyses to assist in evaluating and negotiating the terms of a new 

agreement.  In September and October of 2016, IHB management made new proposals to the 

Property Owners, based on these independent analyses (“IHB Management Recommendation”).  

Under the IHB Management Recommendation, IHB would make annual rental payments of 

$362,285 to Conrail, $642,700 to NSR, and $341,714 to CSXT. 

On December 7, 2016, the IHB Board unanimously passed a resolution (“IHB Board 

Resolution”) approving the IHB Management Recommendation, acknowledging that it was 

based on “an independent and neutral evaluation reflecting the market rate of rent and market 

terms and conditions for Trackage Rights Agreements with” the Property Owners.6  IHB Board 

Resolution at 1.  The IHB Board Resolution required “each Authorized Officer” to “execute and 

deliver, on behalf of the IHB the transaction documents constituting the IHB Management 

Recommendation.”  Id. at 1–2. 

                                                 
6 A true and correct copy of the IHB Board Resolution is attached as Exhibit 2. 
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Despite the Majority Directors having just agreed to the IHB Board Resolution, the 

Property Owners immediately began efforts to coerce and influence IHB management to reject 

the IHB Management Recommendation and the IHB Board Resolution.  For example, Conrail 

wrote several letters to IHB in December 2016 and January 2017, stating it would seek STB 

intervention if IHB did not agree to make an annual rental payment to Conrail of between $1.9 

million and $2.57 million.  NSR demanded that IHB pay it $1.85 million in annual rent, and 

further demanded that IHB pay back rent that had allegedly accrued, even though IHB had not 

paid rent for its use of the Rail Properties since 1999.  CSX warned that it would evict IHB or 

disallow its use of the Rail Properties if IHB did not agree to pay $1.68 million in annual rent. 

At a February 1, 2017 special board meeting, IHB’s General Manager acknowledged that 

the Property Owners’ exorbitant demands and coercive acts compelled him to change IHB 

management’s position with respect to the IHB Management Recommendation.  The Board then 

adopted the Proposed Master Trackage Rights Agreement that forms the basis of these 

proceedings, including the exorbitant rental rates set forth therein.  Accordingly, the rental rates 

included in the Proposed Master Trackage Rights Agreement, along with other terms that are 

unfavorable to IHB, were procured through threats from the Property Owners. 

On March 6, 2017, CP filed a Verified Complaint in the United States District Court for 

the Northern District of Indiana, alleging that the Property Owners breached their fiduciary 

duties to IHB and CP by, among other actions, coercing IHB management’s acceptance of a 

Proposed Master Trackage Rights Agreement that is not in IHB’s best interest and that is in 

direct contravention to the terms of the IHB Management Recommendation.  Additionally, the 

Verified Complaint alleges that the Property Owners have diverted for their own purposes the 

corporate gain that IHB could have realized through the IHB Management Recommendation and 
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that, absent this breach of fiduciary duties, the funds that would otherwise be available to IHB 

and its shareholders. 

Although the Pending Litigation is based entirely on state law, the issues underlying that 

dispute will affect the validity and terms of the Proposed Master Trackage Rights Agreement.  

Accordingly, CP requests that the Board stay the effective date of the Notices pending the 

outcome of the Pending Litigation. 

ARGUMENT 

I. A STAY OF THE NOTICES IS WARRANTED. 

 The Filing Railroads seek a class exemption pursuant to 49 C.F.R. § 1180.2(d)(7), which 

allows for an exemption for the acquisition and renewal of trackage rights “by a rail carrier over 

lines owned or operated by any other rail carrier or carriers that are:  (i) based on written 

agreements, and (ii) not filed or sought in responsive applications in rail proceedings.”  

However, as set forth above, the Pending Litigation will impact whether the Filing Railroads 

possess a valid written agreement on which their Notices are based.  Accordingly, a stay is 

warranted to allow the validity of the Proposed Master Trackage Rights Agreement to be 

determined. 

 A. There is a Strong Likelihood that CP Will Prevail on the Merits. 

  i. CP Has a Strong Case on the Merits of its Fiduciary Duty Claims. 

 CP has a strong case that the Property Owners breached their fiduciary duties to IHB and 

CP when procuring IHB’s acceptance of the Proposed Master Trackage Rights Agreement.  IHB 

is a closely-held corporation under Indiana law, because it is owned exclusively by two 

shareholders (CP and Conrail) and its shares are not traded in any securities market.  Melrose v. 

Capitol City Motor Lodge, Inc., 705 N.E.2d 985, 990 (Ind. 1998).  Accordingly, the directors, 
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shareholders, and officers of IHB owe each other heightened fiduciary duties analogous to those 

owed by partners in a partnership.  G&N Aircraft, Inc. v. Boehm, 743 N.E.2d 227, 241 (Ind. 

2001); W & W Equip. Co. v. Mink, 568 N.E.2d 564, 571 (Ind. Ct. App. 1991).  In part, the 

Property Owners “must deal fairly, honestly and openly with the corporation and their fellow 

shareholders” and “may not act out of avarice, expediency or self-interest in derogation of their 

duty of loyalty to the other stockholders and to the corporation.”  McLinden v. Coco, 765 N.E.2d 

606, 615 (Ind. Ct. App. 2002) (citation and internal quotation marks omitted). 

 Indiana courts apply these strict fiduciary principles to leases, closely scrutinizing 

transactions in which a majority shareholder or director of a closely-held corporation leases 

property to the corporation.  See Ferguson v. Chandler, No. 49A04V-73, 893 N.W.2d 781 (Ind. 

Ct. App. Sept. 4, 2008) (“[M]aintaining a landlord-tenant relationship with a closely-held 

corporation in which the landlord also serves as an officer, director, or shareholder may 

constitute a breach of fiduciary duty.”) (citing Hartung v. Architects Hartung/Odle/Burke, Inc., 

301 N.E.2d 240, 244–45 (Ind. Ct. App. 1973)).  For example, a majority shareholder was found 

to have breached his fiduciary duties where he leased property to the corporation for its 

headquarters, tripled the amount of rent previously charged to the corporation, and increased the 

rent charged to the corporation’s subsidiary by a magnitude of 6.2.  Lees Inns of Am., Inc. v. 

William R. Lee Irrevocable Trust, 924 N.E.2d 143, 158–59 (Ind. Ct. App. 2010); see also G&N 

Aircraft, 743 N.E.2d at 227 (stating in dicta that the defendant’s “threat to evict [the corporation] 

was made in its capacity as an individual landlord.  Presumably, if he held no position in [the 

corporation] this would have been a lawful act on his part”).  Indiana courts have also recognized 

that a director or shareholder breaches its fiduciary duties by causing the corporation to enter into 

an unfair transaction with another entity in which the director or shareholder holds an ownership 
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interest.  McLinden, 765 N.E.2d at 615–16 (finding that a claim for breach of fiduciary duty had 

merit where separate entity in which shareholder of a closely-held corporation held an ownership 

interest entered into a transaction that was unfair to the corporation). 

 On its face, the Proposed Master Trackage Rights Agreement is a self-interested lease 

transaction because the Property Owners have actively coerced and negotiated against IHB to 

benefit themselves through increased rental payments.  The rental rates set forth in the Proposed 

Master Trackage Rights Agreement greatly exceed the rates that IHB previously paid under the 

1906 agreement and the rates included in the IHB Management Recommendation, which the 

IHB Board Resolution acknowledges were based on independent market analysis.  Accordingly, 

even though the Pending Litigation has just commenced, CP can show at this stage that it is 

likely to succeed on the merits of its fiduciary duty claims. 

ii. The Notice of Exemption Process is Unwarranted in Light of the 
Complexity of the Issues Underlying the Pending Litigation. 

 
Even if CP’s likelihood of success in the Pending Litigation is uncertain, the issues 

underlying the Pending Litigation involve complicated state law matters that go to the heart of 

the instant transaction.  Notices of exemption are “intended to be used for routine and non-

controversial cases.”  Winamac S. Ry. Co.—Trackage Rights Exemption—A. & R. Line, Inc., FD 

35208, slip op. at 2 (served Jan. 9, 2009).  “In cases where unresolved issues arise, the Board will 

reject a Notice.”  Id.; see also ABC & D Recycling, Inc.—Lease and Operation Exemption—A 

Line of R.R. in Ware, Mass., FD 35397, slip op. at 4 (served Jan. 20, 2011) (“A notice that raises 

unresolved issues or questions that require considerable scrutiny may be rejected.”).  In 

particular, the Board has rejected notices of exemption where ongoing litigation presents a 

“controversy surrounding key components of the transaction at issue[,]” such as a dispute over 

“the validity of the trackage rights agreement upon which the sought trackage rights exemption 
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would be based.”  SteelRiver Infrastructure Partners LP, SteelRiver Infrastructure Assocs. LLC, 

SteelRiver Infrastructure Fund N. Am. LP, and Patriot Funding LLC—Control Exemption—

Patriot Rail Corp., et al., FD 35622, slip op. at 3 n.5 (served June 15, 2012); see also Rail 

Switching Servs, Inc.—Operation Exemption—Pemiscot Cnty. Port Auth., FD 35685, slip op. at 4 

(served Jan. 8, 2013) (rejecting notice of exemption where the owner of the line opposed the 

exemption, disagreed that the parties had an agreement that allowed the Board to grant operating 

authority, and an “ongoing contractual dispute between the parties raise[d] fundamental issues of 

state contract law that should be addressed before [the filing railroad] again seeks to obtain 

Board authority to operate over the Line”). 

 Because the Court has not yet ruled on the validity of the Proposed Master Trackage 

Rights Agreement, CP does not seek a rejection of the Notices at this time.  However in the event 

the Court voids the agreement or orders the parties to enter into a revised agreement on different 

terms, CP will file a petition to reject the Notices.  In any event, a stay is warranted because the 

outcome of the Pending Litigation could significantly alter the issues underlying these 

proceedings.  W. Resources, Inc. v. The Atchison, Topeka & Santa Fe Ry. Co., NOR 41604 

(served May 31, 1996) (granting stay where “[r]esolution by the court of the broad contract 

issues before it would assist this agency in defining the scope of its inquiry into any issues 

remaining between the parties, and facilitate resolution of those issues”). 

 B. CP and IHB Will Suffer Irreparable Harm in the Absence of a Stay. 

CP and IHB will suffer irreparable harm if the Board does not grant a stay.  “The party 

seeking a stay is required to demonstrate that the injury claimed is imminent, ‘certain and 

great.’”  Del. & Hudson Co.—Lease and Trackage Rights—Springfield Terminal Ry. Co., FD 

30965 (Sub-No. 4) (served Nov. 2, 1995) (quoting Wis. Gas Co. v. FERC, 758 F.2d 669, 667 
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(D.C. Cir. 1985)).  “It is well-settled that economic loss by itself does not constitute irreparable 

harm.”  Id.  “The possibility that adequate compensatory or other corrective relief will be 

available at a later date, in the ordinary course of litigation, weighs heavily against a claim of 

irreparable harm.”  Id. 

The harm that CP and IHB will suffer in the absence of a stay goes beyond pecuniary 

injury.  As discussed above, IHB management has previously rejected proposals from the 

Property Owners that included terms very similar to the Proposed Master Trackage Rights 

Agreement, on the grounds that the exorbitant rental rates included therein could jeopardize the 

financial viability of the company.  Although IHB management does not predict at this time that 

the rental rates included in the Proposed Master Trackage Rights Agreement would lead to IHB’s 

insolvency, it would drastically reduce IHB’s cash position, making it difficult to prepare for 

exigencies and make needed investments in the Rail Properties.  This in turn jeopardizes the 

efficient flow of traffic through the heavily-congested Chicago terminal. 

In addition, without a stay, the Court in the Pending Litigation could rule, under primary 

jurisdiction or a related doctrine, that its consideration of the state law issues underlying the 

Pending Litigation are foreclosed by the Board’s grant of exemption authority.  If so, CP could 

be left without a means to redress its injuries as a minority shareholder and, if warranted, obtain 

relief on behalf of IHB.  Thus, allowing the Exemptions to become effective could cause 

substantial confusion with respect to the Court’s jurisdiction over the Pending Litigation and the 

validity of the Proposed Master Trackage Rights Agreement. 

C. A Stay Will Not Substantially Harm Other Parties. 

 The Filing Railroads will not suffer harm if the Board grants a stay.  As explained above, 

IHB has not made rental payments for its use of the Rail Properties since 1999.  Although CP, 
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IHB management, and the Property Owners engaged in some discussion over a new trackage 

rights agreement in 2011, the Property Owners only came forward with the Proposed Master 

Trackage Rights Agreement—including its exorbitant rental rates—after Minority Director 

Clements suggested that IHB find a use for its excess cash reserves.  As a result, the Property 

Owners cannot credibly argue that they will suffer harm if IHB does not pay rent while the 

validity of the Proposed Master Trackage Rights Agreement is litigated.  Moreover, as 

acknowledged by the Notices, IHB continues to operate over the Rail Properties and exercise its 

rights to supervise, dispatch, and maintain the Rail Properties, even though the 1906 and 1913 

agreements have purportedly expired by their terms.  Notices at 3.  Accordingly, granting a stay 

will simply maintain the status quo under which the parties have operated since 1999. 

 D. The Public Interest Warrants a Stay. 

 It is also in the public interest to stay the Notices and maintain the status quo.  As stated, 

IHB has operated over, invested in, and maintained the Rail Properties for over a century, and it 

continues to do so without interruption.  IHB therefore plays a key role in ensuring the efficient 

flow of traffic through the heavily-congested Chicago terminal, a duty that it has long fulfilled.  

The Property Owners seek to disrupt this status quo by subjecting IHB to the onerous terms 

included in the Proposed Master Trackage Rights Agreement.  If subjected to these terms, IHB 

would be forced to divert substantial assets to the Property Owners in lieu of investing in and 

maintaining the Rail Properties or preserving those funds to use as operating capital in a down 

economy.  As a result, the Proposed Master Trackage Rights Agreement could have unforeseen 

and potentially drastic consequences on rail service in the Chicago terminal.  In addition, a stay 

would avoid any confusion that may be caused by granting the Notices while the validity and 

terms of the Proposed Master Trackage Rights Agreement are being litigated. 
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II. ALTERNATIVELY, THE BOARD’S DECISION SHOULD CLEARLY PROVIDE 
THAT THESE EXEMPTIONS DO NOT AFFECT THE PENDING LITIGATION. 

 
 If the Board determines that a stay is not warranted, CP requests that the Board render a 

decision clearly indicating that the issuance of the exemptions in these proceedings does not 

constitute a ruling—on the merits or otherwise—with respect to the Pending Litigation.  The 

Board’s exemption authority is permissive, and granting the exemptions in these proceedings 

does not mandate implementation of the Proposed Master Trackage Rights Agreement nor 

address issues of state law concerning the parties’ fiduciary and contractual relationships.  The 

Board would be acting consistently with precedent if it clearly states that its rulings in these 

proceedings will not impact the state law issues underlying the Pending Litigation. 

 For example, in Grand Elk R.R., Inc.—Acquisition of Incidental Trackage Rights 

Exemption—Norfolk S. Ry. Co., FD 35187 (Sub-No. 1) (served Nov. 1, 2016), the Board denied 

a petition by CSXT to reject, or in the alternative, stay the effective date of a verified notice of 

exemption filed, by Grand Elk Railroad (“GER”) to acquire from NSR certain trackage rights 

over a rail line owned by CSXT.  Id., slip op. at 1.  CSXT disputed the validity of the assignment 

agreement through which NSR’s trackage rights were conveyed.  Id. at 2.  At the time the notice 

was filed, litigation was pending in state court regarding NSR’s ability to assign its trackage 

rights to GER under the parties’ assignment agreement.  Id.  In denying CSXT’s petition, the 

Board stated that the “contractual dispute between CSXT and NSR is already in state court, and 

need not be resolved before the Board’s permissive authority is allowed to take effect.”  Id. at 3.  

The Board further noted that the “authorization granted through this exemption does not 

constitute a ruling on the parties’ contractual rights.”  Id. 

 The Board regularly states that its decisions in a given proceeding will not impact issues 

of state law that are either being litigated at the time the decision is rendered or could be litigated 
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in the future.  See, e.g., Lehigh Ry., LLC—Lease Exemption Containing Interchange 

Commitment—Norfolk S. Ry. Co., FD 36062, slip op. at 2 (served Oct. 14, 2016) (“The 

contractual dispute . . . is a matter for another forum to decide and need not be resolved before 

the Board’s permissive authority is allowed to take effect.”); Jackson Cnty., Mo.—Acquisition 

and Operation Exemption—Union Pac. R.R. Co., FD 35982, slip op. at 2 (served Feb. 4, 2016) 

(“Further, any rights that CenturyLink seeks to enforce under the Easement Agreement or the 

related court order can be brought before the state court.”); Saratoga and North Creek Ry., 

LLC—Operation Exemption—Tahawus Line, FD 35631, slip op. at 2 (served June 15, 2012) 

(“The operating authority Saratoga will receive under the class exemption is permissive, and is 

not determinative of any underlying state law property claims for this railroad right-of-way.”); 

Pyco Indus., Inc.—Feeder Line Application—Lines of S. Plains Switching, Ltd. Co., FD 34890, 

slip op. at 10 (served Sept. 5, 2008) (“[T]he interpretation of the 1999 purchase and sale 

agreement . . . is a matter of state contract law for the courts of Texas to resolve”); Saginaw Bay 

S. Ry. Co.—Acquisition and Operation Exemption—Rail Line of CSX Transp., Inc., FD 34729, 

slip op. at 3 (served May 5, 2006) (“[C]ontractual disputes such as this one are properly for the 

courts to decide.”); D&I R.R. Co.—Trackage Rights Exemption—State of S.D. and Sioux Valley 

Reg’l R.R. Auth., FD 34646 (Sub-No. 1), slip op. at 4 (served Jan. 19, 2005) (“In view of the 

ongoing litigation . . . , it seems best to note that the Board has made no determination, one way 

or the other, concerning either the right of the State to grant the Elk Point-Sioux City trackage 

rights without BNSF’s consent or the right of D&I to operate over the Elk Point-Sioux City line 

without BNSF’s consent.”); MVC Transp., LLC—Acquisition Exemption—P&LE Properties, 

Inc., FD 34462 (Sub-No. 1), slip op. at 6 (served Oct. 20, 2004) (noting that questions of “local 

property law, contract law, and mortgages” are “for a court to answer, not the Board” and 
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providing that the “Board’s publication of the notice of exemption has not given MVC an 

ownership interest in the track assets superior to what it already might have under Pennsylvania 

state law”).  A decision clearly indicating that any exemptions do not affect the Pending 

Litigation is therefore consistent with Board precedent.   

CONCLUSION 

 CP has demonstrated that a stay of the Notices in these proceedings would be consistent 

with Board precedent.  Therefore, CP respectfully requests that the Board stay the Notices 

pending the outcome of the Pending Litigation.  Alternatively, CP respectfully requests that the 

Board clearly state that its decision in these proceedings has no impact on the Pending Litigation. 

 

Dated: March 8, 2017         Respectfully submitted, 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

SOO LINE RAILROAD COMPANY, ) 
d/b/a/ CANADIAN PACIFIC, ) 
a Minnesota corporation, ) Case No.: 

) 
Plaintiff, ) Judge: 

) 
vs. ) Mag. Judge: 

) 
CONSOLIDATED RAIL ) 
CORPORATION, a Pennsylvania ) 
corporation; ) 

) 
NORFOLK SOUTHERN ) 
RAILWAY COMPANY; a Virginia ) 
corporation; ) 

) 
CSX TRANSPORTATION, INC., a ) 
Florida corporation; and ) 

) 
the INDIANA HARBOR BELT ) 
RAILROAD COMPANY, an ) 
Indiana corporation; ) 

) 
Defendants, ) 

) 

VERIFIED COMPLAINT AND DEMAND FOR JURY TRIAL 

Plaintiff Soo Line Railroad Company, dlb/a Canadian Pacific ("CP") states and alleges as 

follows: 

THE PARTIES 

l. CP is a Minnesota corporation with its principal place of business located in 

Minneapolis, Minnesota. 

2. Defendant Consolidated Rail Corporation ("Conrail") is a Pennsylvania 

corporation with its principal place of business located in Philadelphia, Pennsylvania. 
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3. Defendant Norfolk Southern Railway Company ("NS") is a Virginia corporation 

with its principal place of business located in Norfolk, Virginia. 

4. Defendant CSX Transportation, Inc. ("CSX") is a Florida corporation with its 

principal place of business located in Jacksonville, Florida. 

5. Defendant Indiana Harbor Belt Railroad Company ("IHB") is an Indiana 

corporation with its principal place of business located in Hammond, Indiana. 

6. IHB is jointly owned by CP and Conrail, and it operates on property owned by 

Conrail, CSX, and NS in Lake County, Indiana and Cook County, Illinois ("Rail Properties"). 

7. Through an agreement entered into by Conrail's predecessor and IHB on April 9, 

1906 ("1906 Agreement"), Conrail's predecessors granted IHB rights to occupy and operate over 

the Rail Properties. The original 1906 Agreement was to last for ninety-nine (99) years. 

8. CP and Conrail are the sole shareholders of IHB. Conrail currently owns fifty-

one percent (51 %) of the stock in IHB, and is thus the controlling majority shareholder. CP 

currently owns forty-nine percent (49%) of the stock in JI:IB, and is thus the minority 

shareholder. IHB's shares are not traded in any securities market. CSX and NS own 100% of 

the equity interests in Conrail, and thus control Conrail (Conrail, CSX, and NS are hereinafter 

collectively referred to as the "Majority Owners/Landlords"). 

9. Pursuant to a 1999 agreement (" 1999 Agreement") approved by the Surface 

Transportation Board ("STB"), CSX and NS possess an equal right to direct the exercise of 

Conrail's ownership rights regarding IHB and to select an equal number ofIHB directors to be 

appointed by Conrail. 

10. At all relevant times herein, John Hart and Mike Pendergrass are IHB's CSX-

appointed directors, and Terry Evans and Tom Werner are IHB's NS-appointed directors 
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(collectively, the "Majority Directors"). 

11. At all relevant times herein, Steven Nettleton, Tom Albanese, and James 

Clements are the remaining IHB directors, and are employed by CP or its affiliates and appointed 

to the IHB Board by CP (collectively, the "Minority Directors"). 

12. Pursuant to the !999 Agreement, which remains in effect until 2024, the Majority 

Directors vote as a block on matters relating to IHB. The I 999 Agreement also requires NS and 

CSX to cause Conrail to replace the 1906 Agreement with an agreement on the "same basis and 

for a term of years equal to" the 1906 Agreement. 

13. NS and CSX thus exercise control over Conrail by virtue of their ownership of 

Conrail, and over IHB by virtue of Conrail's majority interest in IHB, Conrail's majority position 

on the IHB Board, and the 1999 Agreement directing NS and CSX to vote together as a block on 

matters relating to IHB. 

JURISDICTION AND VENUE 

14. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332 because 

the matter in controversy exceeds the sum of $75,000, exclusive of interest and costs, and it is 

between citizens of different states. 

15. This Court has both personal and subject matter jurisdiction over the parties and 

matters herein. 

16. Venue in this district is proper pursuant to 28 U.S.C. § l39l(b)(2) because a 

substantial part of the events or omissions giving rise to CP's claims occurred in this district, and 

a substantial part of the property that is the subject oftbis dispute is located in this district. 

BACKGROUND 

I 7. IHB is a switch carrier which operates generally within the Chicago area. The 
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Chicago rail corridor is one of the busiest rail hubs in the world. IHB functions to ensure that the 

many railroads which move through Chicago can do so efficiently via the IHB, which then 

connects with multiple other carriers. 

18. Pursuant to the 1906 Agreement, IHB paid Conrail an annual depreciation-

adjusted rent of approximately $150,000 to operate over the Rail Properties, which was 

calculated to achieve a five percent (5%) return on investment, based on agreed-upon property 

valuations and the parties' proportional use of the assets. 

19. Upon information and belief, Conrail paid $1 to $2 million per year to IHB to 

account for its proportional responsibility for certain operating and maintenance expenses 

associated with the Rail Properties ("O&M Expenses"). 

20. The obligations of Conrail and IHB set forth in the 1906 Agreement, including 

IHB's annual rental payments to Conrail, remained largely unchanged until 1999. 

2 l. In 1999, the Majority Owners/Landlords stopped invoicing the IHB for rent under 

the 1906 Agreement, so the IHB did not have any rental payments to make, and Conrail stopped 

paying O&M Expenses to the IHB. Upon information and belief, Conrail and IHB management 

entered into a quid pro quo agreement in 1999 without the consent of the IHB Board to allow 

Conrail to avoid its obligation under the 1906 Agreement to pay certain O&M Expenses, which 

totaled approximately $2.3 million in 1998. 

THE 2011 TERM SHEET 

22. On or around November 16, 2011, Conrail presented IHB's former General 

Manager Jim Roots with a term sheet for a proposed "lease" between IHB and the Majority 

Owners/Landlords ("201 I Term Sheet"). The 201 l Term Sheet would have required IHB to pay 

an annual base rental rate of $5,500,000, payable in monthly installments of $453,333.33, with 
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annual adjustments to be made based on the Consumer Price Index. 

23. The proposed rental payments under the 2011 Term Sheet constituted an increase 

of approximately 3,566% from the rent paid by IHB under the 1906 Agreement. 

24. Even though the 2011 Term Sheet covered increased rent demands for three 

separate parcels, each owned separately by the different Majority Owners/Landlords, upon 

information and belief the methodologies for calculating rent on each parcel were the same, 

indicating that the Majority Owners/Landlords colluded in establishing those rates to the 

detriment ofIHB and CP. 

25. At the IHB Board's direction, and after formal review of the 2011 Term Sheet, 

IHB management presented a white paper to the IHB Board on March 2, 2012 (the "White 

Paper"), expressing IHB management's numerous concerns with the proposed agreement. 

26. IHB management's concerns with the 2011 Term Sheet included, without 

limitation: (1) it was akin to a ground lease and did not cover all of the operating issues inherent 

to the IHB contained within the 1906 Agreement; (2) it proposed an initial five-year term with 

renewal options as opposed to a long-term arrangement; (3) upon termination of the lease, IHB 

would be required to make filings with the STB to vacate the premises; and (4) IHB would 

surrender millions of dollars in improvements IHB made to the Rail Properties to Conrail even 

though the 1906 Agreement treated those improvements as IHB property. 

27. The White Paper also rejected the rental rates proposed in the 2011 Term Sheet, 

which were based on an inaccurate appraisal of assets prepared by RMI Midwest ("RMI 

Appraisal") for Conrail. The annual rent contemplated by the 2011 Term Sheet was equal to 

!0% of the property's inflated appraised value under the RMI Appraisal. A 10% annual rate of 

return is grossly inconsistent with the railroad industry standard shortline lease rates, and 
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problematic in light of the short five-year term contemplated by the 2011 Term Sheet. 

28. The RMI Appraisal is biased toward Conrail, which procured it, and contains 

numerous errors. The RMI Appraisal is erroneous because, without limitation: (I) it based its 

valuations upon the highest and best commercial use of the land in urban Chicago; (2) it failed to 

account for the considerable regulatory constraints that would prevent conversion of the Rail 

Properties from railroad use to conventional commercial use; (3) it added a 60% premium for a 

"corridor enhancement factor;" and (4) it included approximately $35 million in assets such as 

rail and other improvements for which IHB, not Conrail, had invested entirely on its own. 

29. IHB management determined that the massive cost increase proposed within the 

2011 Term Sheet posed a serious threat to IHB 's fmancial viability, and could render IHB 

insolvent, thus jeopardizing not only IHB, but efficient rail traffic through Chicago in general. 

30. In mid-April of 2012, Conrail responded to the White Paper with a new proposed 

memorandum of understanding ("MOU"). The MOU not only ignored IHB management's 

concerns expressed in the White Paper, it proposed conditions that were even more onerous than 

those set forth in the 2011 Term Sheet with respect to, among other things, rental rate, duration, 

valuation of land, acreage, credit for IHB improvements, and operating terms. 

THE 2015 PROPOSED MASTER TRACKAGE RIGHTS AGREEMENT 

31. Discussions over the proposed lease and the 2011 Term Sheet stalled thereafter. 

32. At the December 2014 IHB Board meeting, CP-appointed director James 

Clements suggested that the Board find a use for the company's excess cash reserves; for 

example, by distributing those reserves as dividends to the company's two shareholders, CP and 

Conrail. Mr. Clements raised the matter oflHB's excess cash reserves again at the March 2015 

Board meeting. 
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33. Shortly thereafter, the Majority Owners/Landlords proposed a new master 

trackage rights agreement (the "Proposed Master Trackage Rights Agreement") to IHB that 

again included conditions more onerous than those set forth in the 2011 Term Sheet. 

34. For example, under the new Proposed Master Trackage Rights Agreement, IHB 

would initially owe annual rent of$7.4 miUion to Conrail, increasing to $8 million by 2020. 

35. Upon information and belief, the Majority Owners/Landlords created the 

Proposed Master Trackage Rights Agreement in concert with each other, including the exorbitant 

rental rates contained therein, even though each Majority Owner/Landlord is a legally distinct 

entity and separately owns the individual parcels on which the IHB operates. 

36. The purpose and effect of the Majority Owners/Landlords' exorbitant rental rates 

contained in the Proposed Master Trackage Rights Agreement require IHB to divert its 

accumulated excess cash reserves to make annual rental payments to Conrail, rather than 

distribute those reserves in the form of dividends to all of its shareholders. 

37. Such a shift would deprive CP of its rights to dividends as a 49% owner of!HB. 

38. At a March 3, 2016 board meeting, IHB management declared that the terms in 

the Proposed Master Trackage Rights Agreement were not in IHB 's best interest because, in part, 

IHB's ending cash position by 2020 would be negative $5.9 million. This contrasted sharply 

with IHB's substantial positive ending cash balances projected in IHB's base plan at that time. 

39. After the March 3, 2016 IHB Board meeting, the CP-appointed Minority 

Directors complained that they had not previously been given information relating to the 

negotiations over the Proposed Master Trackage Rights Agreement. 

40. In particular, these Board members were not provided with the appraisals 

apparently prepared by RMI Midwest for CSX and NS which were being utilized by those two 
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companies in connection with the negotiations, nor were they provided with an alleged $3 .3 

million "agreement" that was referenced during the Board meeting and which was supposedly 

signed by a former IHB General Manager. 

41. By letter dated March 16, 2016, CP objected to and delineated its position on the 

Proposed Master Trackage Rights Agreement, noting that it was unacceptable for many of the 

same reasons that IHB management's White Paper rejected the 20 Jl Tenn Sheet. Among other 

concerns, CP noted the following: 

a. The financial terms were still apparently based on the RMI Appraisal, which 

remained flawed for the reasons originally noted in the White Paper; 

b. The rental rate calculation continued to confiscate and include the value of 

approximately $35 million in capital improvements funded entirely by IHB; 

c. The structure of the proposed agreement, which continued to be in a lease format, 

was not a sufficient replacement to the 1906 Agreement; and 

d. The agreement included property that IHB did not use, need, or want. 

42. CP further notified Conrail that, from CP's perspective, the actions being 

contemplated by Conrail and IHB 's Conrail-appointed majority directors appeared to be little 

more than a thinly veiled attempt to divert cash-which would otherwise be available for 

distribution to IHB 's shareholders-solely to Conrail (for the ultimate benefit of NS and CSX). 

43. CP pointed out that these actions were jeopardizing IHB's financial future and 

causing CP, as the minority IHB shareholder, direct harm because it would bear the impact of 

substantially all cost increases while Conrail-and CSX and NS indirectly-would receive all of 

the benefit. 
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THE IHB MANAGEMENT RECOMMENDATION 

44. On June 2, 2016, the IHB Board passed a resolution directing IHB management to 

provide CP and the Majority Owners/Landlords all information necessary to determine the 

appropriate properties to be subject to an agreement, and to retain outside counsel and 

consultants (including an appraiser) to assist in evaluating and negotiating the terms of any new 

agreement. 

45. In September 2016, IHB management received independent market value 

estimates for the Rail Properties from Kenneth Young & Associates, and a return on investment 

analysis by AECOM recommending a 2.74% rental rate for the properties under consideration. 

46. In September and October of 2016, IHB management offered proposals for a new 

agreement ("IHB Management Recommendation") to the Majority Owners/Landlords, based on 

the Kenneth Young & Associates and AECOM analyses. 

47. The IHB Management Recommendation contemplated annual rental payments of 

$362,285 to Conrail, $642,700 to NS, and $341,714 to CSX. 

48. The IHB Management Recommendation is the product of thorough, independent 

analysis and consultation by IHB management, which owes fiduciary obligations to IHB and all 

of its constituent shareholders. In addition to being based on neutral appraisals and analyses by 

Kenneth Young & Associates and AECOM, the IHB Management Recommendation excludes 

from its valuation corridor enhancements as well as those substantial leasehold improvements 

that were paid for and are owned by IHB. 

49. Shortly after the IHB Management Recommendation was provided, Conrail 

demanded that IHB make changes to the recommendation's proposed rental rate. 

50. In a letter dated November 14, 2016, Conrail notified CP that it had reached a 
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separate agreement with IHB management that included modifications to the Conrail rental 

amounts provided in the IHB Management Recommendation. 

5 I. CP responded, stating that the IHB Management Recommendation was fair and 

reasonable, that it was unaware of any agreement to pay rental amounts other than those included 

in the recommendation, and that the Majority Directors had a fiduciary duty to act in the best 

interests ofIHB and its minority shareholder CP. In the event the Majority Directors were to 

seek more compensation or refuse the IHB Management Recommendation, CP stated that 

additional scrutiny would be required to ensure they were not acting out of self-interest. 

52. CP also took issue with Conrail's demand that IHB pay nearly $2.6 million in 

accrued rent since 1999, even though the Majority Owners/Landlords had not paid 

approximately $20 million in operating expenses to IHB that accrued since that same time. 

53. IHB's General Manager, Pat Daly, presented the IHB Management 

Recommendation at the December 7, 2016 board meeting. 

54. Mr. Daly announced that IHB management rejected the Majority 

Owners/Landlords' latest proposal to have IHB pay $5.6 million in annual rent, and IHB 

management continued to recommend that IHB agree to the terms of the IHB Management 

Recommendation. 

55. The CP-appointed Minority Directors then proposed a resolution to adopt the IHB 

Management Recommendation. The motion to adopt the resolution failed, with the Majority 

Directors, acting as agents of the Majority Owners/Landlords, voting against it. 

56. After additional discussion, NS-appointed director Mr. Werner, acting as agent of 

NS, moved to adopt a slightly modified version of the IHB Management Recommendation. 

Specifically, Mr. Werner proposed that the resolution originally introduced by the Minority 
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Directors be adopted, with certain preliminary language stricken regarding the ownership of 

IHB, makeup of the IHB Board, and history ofrental and O&M Expense payments between IHB 

and Conrail. 

57. Following a roll call vote, the IHB Board, including the Majority Directors acting 

as agents of the Majority Owners/Landlords, unanimously passed the resolution proposed by Mr. 

Werner (the "IHB Board Resolution," a true and correct copy of which is attached as Exhibit A). 

58. Notwithstanding previous collusive attempts by the Majority Owners/Landlords 

to increase the rental rates proposed in the IHB Management Recommendation, the IHB Board 

Resolution approved annual rental payments to NS of $642,700, to CSX of $341,714, and to 

Conrail of $362,285, which were the same rental rates proposed in the IHB Management 

Recommendation. 

59. The IHB Board Resolution expressly stated that it was based on "an independent 

and neutral evaluation reflecting the market rate of rent and market terms and conditions for 

Trackage Rights Agreements with" the Majority Owners/Landlords. 

60. The IHB Board Resolution also expressly required "each Authorized Officer" to 

"execute and deliver, on behalf of the IHB the transaction documents constituting the IHB 

Management Recommendation." 

DEFENDANTS UNLAWFULLY UNDERMINE THE lliB BOARD RESOLUTION 

6 I. Despite having just agreed to the terms of the IHB Management Recommendation 

and the IHB Board Resolution, the Majority Owners/Landlords immediately embarked upon 

additional coercive and oppressive behavior aimed at influencing IHB management to reject the 

terms of its own recommendation and the binding IHB Board Resolution. 

62. In a December 13, 2016 letter to Mr. Daly, Conrail rejected the rental rates set 
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forth in the IHB Board Resolution and took issue with the independent valuation and return on 

investment analyses on which the IHB Management Recommendation was hased. 

63. In a letter to CP dated January 6, 2017, Conrail denied that it had a fiduciary duty 

to accept the IHB Board Resolution. Conrail further threatened that, if Conrail could not reach 

an agreement with IHB on the appropriate rental amounts, it would ask the STB to intervene. 

64. Conrail wrote another letter to IHB on or about January 17, 2017, to IHB, 

demanding that IHB management agree to an annual rental payment to Conrail of between $1.9 

million and $2.57 million. If!HB management disagreed with the demand, Conrail threatened to 

commence a proceeding "very soon" to have the STB determine the appropriate compensation. 

65. NS sent a Jetter to Mr. Daly on or about December 27, 2016, which indicated that 

NS and IHB management had previously agreed behind closed doors to a $1.85 million annual 

rental rate. NS demanded that Mr. Daly ''take the $ l .85mm agreed-to rental back to your Board 

for approval .... " Despite not charging rent to IHB since 1999, NS further demanded that IHB 

pay NS for "all amounts due under the 1906 agreement for prior years' use of NS property .... " 

66. On January 6, 2017, CSX demanded by an email to Mr. Daly that nm pay a 

monthly rent of $140,000, which amounts to an annual rental rate of $1.68 million. If um 

management disagreed, CSX threatened to evict IHB or disallow its use of the Rail Properties. 

CSX further demanded that IHB pay CSX all accrued rent for past use of CSX-owned properties. 

DEFENDANTS COERCE IHB'S ACCEPTANCE OF AN EXORBITANT RENTAL 
AGREEMENT 

67. Accordingly, rather than comply with the IHB Board Resolution's directive to 

implement the IHB Management Recommendation, the Majority Owners/Landlords intentionally 

coerced IHB management into accepting exorbitant rental rates to be approved at a special 

meeting of the IHB Board on February 1, 2017, which was called by Conrail. 

12 

CORE/9990000.74321132007919 .1 



Public Version

USDC IN/ND case 2:17-cv-00106 document 1 filed 03/06/17 page 13 of 23 

68. This coercion was made apparent by materials distributed to the IHB Board in a 

January 26, 2017 email from Jocelyn Hill, Conrail Assistant General Counsel and Secretary to 

the IHB Board. 

69. Specifically, Ms. Hilt circulated copies of proposed draft minutes from the 

December 7, 2016 Board meeting that contained gross misstatements as to what was said and 

agreed to at the meeting with respect to the IHB Management Recommendation. 

70. Ms. Hill also circulated copies of a new draft trackage rights agreement ("Revised 

Master Trackage Rights Agreement") and a proposed resolution to adopt the Revised Master 

Trackage Rights Agreement, both of which departed significantly from the terms agreed to in the 

IHB Board Resolution. For example, the Revised Master Trackage Rights Agreement would 

require IHB to pay approximately 

to NS. In addition, even though the 1906 Agreement stated 

that all IHB-funded improvements would become IHB property, the Revised Master Trackage 

Rights Agreement provided that "ownership of all capital improvements shall reside with the 

Owner of the Property." The proposed resolution also stated that IHB management had reached 

an agreement with the Majority Owners/Landlords to pay rent that was allegedly past due. 

71. The email from Ms. Hill also attached revised financial projections for IHB that 

provided a slightly more optimistic cash flow projection for 2019 and 2020 than what was 

provided at the December 7, 2016 Board meeting. Although the December 7 projections stated 

that IHB would be in a negative cash position in 2019 and 2020 had it accepted Defendants' 

exorbitant proposed rental rates, the revised materials showed that IHB would experience 

slightly positive cash flows for those years if it accepted the Revised Master Trackage Rights 

Agreement. Despite this more optimistic outlook, however, these projections would still be 
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insufficient for IHB to pay dividends to its owners. 

72. After Mr. Daly acknowledged that the threats from the Majority 

Owners/Landlords compelled him to change IHB management's position, the IHB Board 

adopted the proposed resolution and Revised Master Trackage Rights Agreement. The Majority 

Directors-acting as agents of the Majority Owners/Landlords-voted in favor of the resolution 

while the Minority Directors-acting as agents of CP-voted against it. Accordingly, the 

Majority Owners/Landlords succeeded in coercing IHB management by threatening to evict IHB 

unless it accepted the revised agreement (even though they had no right to do so without first 

seeking STB approval) and by demanding that IHB pay accrued back rent ( even though, upon 

information and belief, Conrail waived this obligation in 1999). 

73. Throughout the course of the above negotiations, CP has supported IHB 

management's efforts to negotiate a new trackage rights agreement on terms that are fair to IHB, 

reflect market values for such rail property, are in the best interests of IHB' s shareholders, and 

that support IHB 's continued financial viability. In contrast, the Majority Owners/Landlords 

have engaged in a pattern of coercive and oppressive behavior adverse to IHB's interests 

including, but not limited to, self~dealing, unauthorized conduct, refusal to disclose material 

information, demanding and approving the onerous Revised Master Trackage Rights Agreement 

while refusing to declare any dividends, threatening to withdraw operating rights without legal 

justification, and other acts constituting breaches of their fiduciary duties under Indiana law. 

COUNT I 
Breach of Fiduciary Duties 

(Against All Defendants, Excluding IHB) 

74. CP re-alleges and incorporates the preceding paragraphs as if fully set forth 

herein. 
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75. IHB is a closely held corporation under Indiana law. As such, all IHB 

shareholders owe one another a fiduciary duty of utmost good faith and loyalty and have a duty 

to act toward one another in an honest, fair, and reasonable manner. These duties include a Duty 

of Loyalty that prohibits acting out of avarice, expediency, or self-interest in derogation of the 

interests of!HB and its shareholders. 

76. In addition, as the minority shareholder in IHB, CP has a reasonable expectation 

that it would have a voice in, and participation in, the operation and management ofIHB. Those 

reasonable expectations were known and understood by the Majority Owners/Landlords. 

77. The Majority Owners/Landlords have breached their fiduciary duties to CP and 

IHB by failing to act with utmost good faith and loyalty; by failing to act toward CP and JHB in 

an honest, fair, and reasonable manner; by committing corporate waste and oppression; by 

defeating CP's reasonable expectations of a voice in, and participation in, the operation and 

management of!HB; and by engaging in self-dealing at the expense ofIHB's and CP's interests. 

78. Specifically, through coercing IHB management's acceptance of the Revised 

Master Trackage Rights Agreement, the Majority Owners/Landlords compelled IHB to depart 

from a more than 100-year course of dealing between Comail and IHB and pay grossly excessive 

rental rates that could lead to the financial insolvency of!HB. 

79. Despite their obligations to act in IHB's and CP's best interest, the Majority 

Owners/Landlords actively negotiated against IHB 's interests by demanding that IHB pay rental 

rates significantly greater than those set forth in the IHB Management Recommendation, placing 

their own interests above the interests of!HB and its shareholders. 

80. The Revised Master Trackage Rights Agreement includes rental rates that grossly 

exceed market standards, and are grossly in excess of those approved by IHB management in the 
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IHB Management Recommendation. 

81. These grossly excessive and onerous rates pose a serious threat to IHB's 

continued fmancial solvency. 

82. The Majority Owners/Landlords have failed to fulfill their fiduciary duties to 

ensure that the transaction was reasonable and not excessive. By breaching their fiduciary 

duties, the Majority Owners/Landlords have wasted corporate assets that should have been 

preserved as operating capital in a down economy, or which otherwise would be available for 

distributions to IHB 's shareholders. 

83. The Majority Owners/Landlords have also committed corporate waste and 

breached their fiduciary duties by demanding that IHB pay excessive amounts of back rent that 

they claim IHB owes for operating over their property since 1999, even though they are aware 

that they have no basis in law or fact to demand payment of these amounts. 

84. The Majority Owners/Landlords have also breached their fiduciary duties to CP 

by defeating its reasonable expectations of a voice in, and participation in, the operation and 

management ofIHB. 

85. Specifically, despite the fact that the IHB Board unanimously passed the IHB 

Board Resolution, directing IHB's shareholders to implement the IHB Management 

Recommendation, the Majority Owners/Landlords engaged in closed-door negotiations in 

contravention of the IHB Board Resolution. The result of those negotiations was approved by 

the Majority Directors, acting as agents for the Majority Owners/Landlords. 

86. CP, as a minority shareholder, had the right to participate in these negotiations 

with IHB management, but was prevented from doing so by the Majority Owners/Landlords. 

87. By including higher rental rates in direct contravention of the IHB Management 
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Recommendation, the Revised Master Trackage Rights Agreement constitutes a self-interested 

transaction because the Majority Owners/Landlords are acting to benefit the Majority 

Owners/Landlords at the expense of!HB's shareholders. 

88. IHB could have obtained a better bargain, as indicated in the IHB Management 

Recommendation and IHB Board Resolution. Instead, the Majority Owners/Landlords diverted 

for their own purposes the corporate gain that IHB could have realized through the IHB 

Management Recommendation, and they failed to provide full disclosures to IHB, CP, or IHB's 

Minority Directors. 

89. By virtue of the Majority Owners/Landlords' breaches of their fiduciary duties as 

set forth herein, CP is entitled to any and all equitable and legal remedies that this Court may 

deem just and proper, including, without limitation, the return to IHB of all rental payments 

made to and profits earned by the Majority Owners/Landlords under the Revised Master 

Trackage Rights Agreement, damages in an amount to be determined at trial, a declaration that 

the Revised Master Trackage Rights Agreement is void, an injunction compelling the Majority 

Owners/Landlords to implement and enforce the IHB Board Resolution, an award to IHB of all 

O&M Expenses that Conrail was obligated to pay pursuant to the terms of the 1906 Agreement, 

payment of CP's applicable expenses and attorney's fees incurred herein, and such further relief 

as the Court deems just and proper. 

90. Furthermore, CP is entitled to an award of punitive damages in an amount to be 

determined at trial, on the basis that the Majority Owners/Landlords' breaches of their fiduciary 

duties were wanton, willful, intentionally oppressive, and/or malicious. 
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herein. 

COUNT II 
Aiding and Abetting Breach of Fiduciary Duties 

(Against NS and CSX) 

9 l. CP re-alleges and incorporates the preceding paragraphs as if fully set forth 

92. NS and CSX owe fiduciary duties to IHB and its shareholders because they are 

joint owners of and exercise control over Conrail, and because they exercise control over IHB by 

virtue of Conrail's majority interest in IHB. 

93. Alternatively, if NS and CSX do not owe fiduciary duties to IHB and its 

shareholders, they are liable as aiders and abettors of Conrail's breaches of fiduciary duties as set 

forth in this Complaint. 

94. Specifically, as set forth in the preceding paragraphs, Conrail owed IHB and CP 

fiduciary duties as the majority shareholder of!HB. 

95. Conrail breached its fiduciary duties to IHB and CP as set forth in the preceding 

paragraphs. 

96. NS and CSX knowingly and substantially assisted Conrail in the breach of its 

fiduciary duties by taking the actions alleged in the preceding paragraphs. 

97. NS and CSX were aware of their role when assisting in Conrail's breaches of 

fiduciary duties, and knowingly and intentionally joined Conrail in their breaches of those duties. 

98. Through NS's and CSX's assistance in Conrail's breaches of fiduciary duties, CP 

is entitled to any and all equitable and legal remedies that this Court may deem just and proper, 

including, without limitation, the return to IHB of all rental payments made to and profits earned 

by the Majority Owners/Landlords under the Revised Master Trackage Rights Agreement, 

damages in an amount to be determined at trial, a declaration that the Revised Master Trackage 
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Rights Agreement is void, an injunction compelling the Majority Owners/Landlords to 

implement and enforce the IHB Board Resolution, an award to IHB of all O&M Expenses that 

Conrail was obligated to pay pursuant to the terms of the 1906 Agreement, payment of CP's 

applicable expenses and attorney's fees incurred herein, and such further relief as the Court 

deems just and proper. 

99. Furthermore, CP is entitled to an award of punitive damages in an amount to be 

determined at trial, on the basis that NS's and CSX's conduct in assisting these breaches of 

fiduciary duties was wanton, willful, intentionally oppressive, and/or malicious. 

CP'S DIRECT CLAIMS UNDER INDIANA LAW 

100. CP's claims asserted in this action are direct claims because the harm caused by 

the Majority OwnersfLandlords is suffered uniquely by CP. 

IO I. Among other things, if the Majority Owners/Landlords' actions are allowed to 

stand, CP would be deprived of any distributions or dividends that would otherwise be available 

for the benefit of all of IHB 's shareholders. The Majority Owners/Landlords' actions have the 

practical effect of appropriating all distributions and dividends to the Majority 

Owners/Landlords, causing unique and individual harm to CP. 

l 02. Alternatively, because IHB is an Indiana closely held corporation, the Court, in its 

discretion, may treat an action raising derivative claims as a direct action. To the extent the 

Court were to view CP's claims herein as derivative, the court should exercise its discretion to 

treat the action as direct for the following reasons: 

(a) IHB is a closely held corporation with only two shareholders, and allowing this 

action to proceed as a direct action would not expose IHB to a multiplicity of suits; 

(b) A direct action would not prejudice IHB' s creditors-to the contrary, the relief 
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sought by CP herein would protect IHB 's financial position and ability to pay its 

creditors; and 

(c) A direct action would not interfere with a fair distribution of funds because CP is 

the party who would ultimately be harmed if the exorbitant and unfair rental rates being 

forced upon IHB by its majority shareholder and captive Majority Directors are allowed 

to stand. 

DEMAND REQUIREMENT IS OTHERWISE EXCUSED AS FUTILE 

103. To the extent that the claims asserted and relief sought by CP as the minority 

shareholder in IHB are derivative in nature, a demand should be excused as futile because a 

majority of the IHB Board is comprised of interested directors and IHB 's majority shareholder is 

implicated in this dispute. 

104. In addition, CP has made repeated requests to the Majority Owners/Landlords and 

the Majority Directors to take actions consistent with the relief requested herein, and those 

requests have been ignored. 

105. By bringing this action without first making a formal demand, CP will not 

unfairly expose IHB or the other named defendants to multiple actions, materially prejudice the 

interests of IHB's creditors, or interfere with a fair distribution of the recovery among all 

interested persons. In particular, Conrail's actions-taken through NS and CSX-will cause 

injury to only one shareholder, CP, and will not injure the only remaining shareholder, Conrail. 

WHEREFORE, CP prays that the Court enter judgment in its favor, and against 

Defendants, as fo !lows: 

I. Finding that the Majority Owners/Landlords have breached their fiduciary duties 

as shareholders, and awarding damages for said breaches of fiduciary duties in an amount to be 
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determined at trial; 

2. A warding CP punitive damages, in an amount to be determined at trial, on the 

basis that the Majority Owners/Landlords' breaches of their fiduciary duties were wanton, 

willful, intentionally oppressive, or malicious; 

3. Awarding IHB the O&M Expenses that Conrail was obligated to pay pursuant to 

the terms of the 1906 Agreement; 

4. Ordering the Majority Owners/Landlords to disgorge any ill-gotten profits 

resulting from IHB's payments under the Revised Master Trackage Rights Agreement; 

5. Voiding the Revised Master Trackage Rights Agreement; 

6. Entering an injunction compelling Defendants to implement and enforce the IHB 

Board Resolution; 

7. A warding CP its costs and reasonable attorneys' fees incurred herein; and 

8. Awarding any other relief that the Court deems just and equitable. 

JURY TRIAL DEMANDED 

CP demands a trial by jury of all issues so triable. 

Dated: March 6, 201 7 

EICHHORN & EICHHORN, LLP 

By: /s/ David C. Jensen 
David C. Jensen, #4893-45 
200 Russell Street, P.O. Box 632 
Hammond, IN 46325 
(219) 931-0560 
Fax: (219) 931-5370 
Email: djensen@eichhorn-law.com 
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David C. Jensen, #4893-45 
John P. Twohy, #19603-53 
EICHHORcl\f & EICHHORN, LLP 
200 Russell Street 
P.O. Box 6328 
Hammond, IN 46320 
Telephone: (219) 931-0560 
Telephone: (219) 931-5370 
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CITY OF CALGARY 

PROVfNCE OF ALBERTA 

CANADA 

VERIFICATION 

) 
) 
) SS 

) 
) 

I, James Clements, being first duly sworn, depose and state that I am a duly authorized 

agent of the corporate plaintiff bringing the foregoing Complaint, that I have read the Complaint, 

and that the facts therein are true to my knowledge, except as to matters stated therein to be 

alleged upon information and belief, and as to those matters, I believe them to be true and correct 

to the best of my knowledge, information, and belief. 

Subscribed and sworn to before me 
this 0;z_ day of March, 2017. 

~ll!M1~~m 
Notary Public in andfmhe Province of Alberta 

Cassandra P. Quach 
Barrister & Solicitor 
A Notary Publio - Comntissioner for Oaili.s 
in aod for the Province of Ali>erta 
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RESOLVTJON OF THE DIRECTORS 
OF 

INDIANA HARBOR BELT RAILROAD COMPANY 

Effective as of December 7, 2016 

The directors ("Directors··) of Indiana Harbor Belt Railroad Company ("IHB"), a corporatio11 
existing under the laws of the State of Indiana (the '·If-IB''), by roll call vote adopt the following 
resolution. 

WHEREAS, the Directors authorized IHB Management to hire an outside lav1yer, appraiser and 
consultant ("Outside Professionals") to advise IHB Management on what would be a market rate 
of rent to pay to NS, CSX and Conrail as fHB 's landlords (''lHB Landlords") on three trackage 
rights agreements to replace-the current rate of compensation to those !HB Landlords for the land &,/). nP 
owned by each of them. Tl.e l anEl: lerds for many ye~n s haHe not inveieed the IHB for the alllltrl'll r '{7~ P' 
i'eftt:,,1established in a prior agreement (possibly as high 83 $250,000 per yem) while insisti1~g 4)n W" 
th@ IHR's waiq.r gf $ 1 to ~:J tH illion in ann11a-l--e~~N! ,LB~1Jten;1n~e @Kpem,@s, t3sss ib~ 
~ B.liward ap13reval, 

WHEREAS, the IHB Land)_ords are cl i~ec!l>' or jndirectl~1 
... the _"n~jerity o~rs of the IHB ~e 

IHB- Landlor ds have appomted a 111a.10 11ty of tlte board ot du eetor3 of II IB.- I he Directors 
appomtedi,y the IHB L!mdlords ar.e-0mployed by NS and CSX, the-sGle ow~ l. 
whtcT1 111 turn owns 5 l % of the lHB.· 

WHEREAS, II-TB Management did hire the Outside Professionals and together they developed 
an independent and neutral evaluation reflecting the market rate of rent and market terms and 
conditions for Trackage Rights Agreements with the IHB Landlords. !HB Management used the 
independent and neutral evaluation developed with its Outside Professionals to propose offers to 
the IHB Landlords as follows: 

1. to NS, initial annual rent beginning in 2017 of $642, 700 along with a revised draft 
of the Trackage Rights Agreement including continued forgiveness of ce1tain operations and 
maintenance expenses (proposal made on September 23, 2016); 

2. to CSX, initial annual rent beginning in 2017 of $341,714 along with a revised 
draft of the Trackage Rights Agreement including continued forgiveness of certain operations 
and maintenance expenses (proposal made on September 23, 2016 ); and 

3. to Conrail. initial annual rent beginning in 2017 of $362,285 along with a revi sed 
draft of the Trackage Rights Agreement including continued forgiveness of certain operations 
and maintenance expenses (proposal made on October 3, 2016); 

for a total initial rent in 2017 of $1 ,346,699 (collectively the "lHB Management 
Recommendation"). 

NOW, THEREFORE, BE IT RESOLVED, that the form, terms and provisions of the IHB 
Management Recommendation and the transactions contemplated thereby , be, and the same 
hereby is, authorized, adopted and approved in all respects, and each Authorized Officer be, and 
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hereby is, authorized, empowered and directed to execute and deliver, on behalf of the IHB the 
transaction documents constituting the IHB Management Recommendation. 

Tom Werner, NS Yes) No 

Terry Evans, NS 

. 
John Hart, CSX 

Mike Pendergrass, CSX 

James Clements, CP 

Tom Albanese, CP 

Steve Nettleton,. CP 
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YesJ No 
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Yes/ No 




