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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. 36131

UTAH CENTRAL RAILWAY COMPANY, LLC
V.
KENCO LOGISTIC SERVICES, LLC, KENCO GROUP,
AND SPECIALIZED RAIL SERVICE, INC.

RESPONDENT KENCO LOGISTIC SERVICES, LLC AND KENCO GROUP’S
OPENING STATEMENT

Respondents Kenco Logistic Services, LLC and Kenco Group (collectively, “Kenco™)
hereby respectfully submit its Opening Statement for the Board’s consideration.

INTRODUCTION

The demurrage UCRY assessed against Kenco is facially unreasonable and violates
UCRY’s own tariffs. As a matter of undisputed and conclusively established fact, during the
time in which demurrage was assessed, UCRY provided insufficient switches, significantly
bunched cars, charged demurrage after Kenco requested switches, had problems with its
locomotive, constructively placed railcars (rather than actually placing them) due to no fault of
Kenco, and had insufficient interchanges with the Class I railroad. Those issues, all of which are
UCRY’s fault and/or the fault of other third-parties, were the cause of the demurrage. Kenco
cannot be responsible for this.

Moreover, a review of UCRY’s invoices and documents further bears this out. UCRY’s
documents demonstrate, for example, that UCRY delivered very significant numbers of cars on
the same days, even though Kenco’s shipper tried to spread out the shipments. UCRY’s invoices
demonstrate that UCRY assessed demurrage on these bunched cars, even when they sat in

constructive placement for weeks on end, due to no fault of Kenco. Had UCRY provided

2
4818-9088-7527



sufficient switches, Kenco could have timely unloaded the cars during the available free time and
without demurrage. UCRY’s own documents demonstrate that when adequate switching
services are provided, even when cars are inappropriately delivered in bunches, Kenco was able
to unload them without any demurrage. The simple fact is that when UCRY provided sufficient
switches, Kenco did not incur any demurrage. However, when UCRY failed to do so, demurrage
naturally followed. Because inadequate switches and improper bunching are not conditions
attributable to Kenco, demurrage should not have been assessed.

Finally, primarily at issue are three invoices that combined make-up $101,610.00 of the
claimed demurrage. The other invoices, although disputed, are a drop in the proverbial bucket
compared to these three invoices. The fact that these three invoices are so drastically different
from the majority of other invoices, and in amounts that Kenco has never before experienced, is
further evidence that something with UCRY’s process was deficient. As a matter of law, and
under the applicable tariffs, Kenco is not responsible to pay the assessed demurrage.

FACTUAL BACKGROUND

A. General Background.

1. The Board is well-familiar with the background of this matter. Indeed, the Board
set forth the procedural posture of this matter in its November 27, 2017 Decision, including the
claims presented by UCRY and the defenses to those claims asserted by Kenco. (See Docket,
Bd. Dec. Dated Nov. 27, 2017.) Kenco will not restate the entire procedural posture here but
will instead, for purposes of judicial economy, incorporate herein by reference the Board’s stated
procedural posture in its November 27, 2017 Decision.

2. In this matter, UCRY is seeking approximately $106,980.00 in demurrage charges
from Kenco, plus interest, based on 10 invoices between March 4, 2015 and October 4, 2016.

(UCRY Opening Statement at 3, 9.)
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3. $101,610.00 of the total alleged demurrage comes from only 3 invoices. (/d. at
9.) This equates to approximately 95% of the total demurrage sought by UCRY.

4. Kenco’s warchouse is located in Ogden, Utah in the Business Depot Ogden
(“BDO”). The BDO is a large industrial facility spanning over 1,100 acres. (Declaration of
Brett Fisher dated September 14, 2017 (“Fisher Decl.”) 7). The Fisher Decl. is attached hereto
as Exhibit A.

5. During the time period relevant hereto, Kenco primarily had one party that
shipped product to its warehouse at the BDO. Very infrequently, however, Kenco received
product for a second party. (Affidavit of Brett Fisher dated June 14, 2018 (“Fisher Aff.”) § 3.)
A true and correct copy of the Fisher Aff. is attached hereto as Exhibit B.

6. Product is shipped to Kenco at the BDO by Class I rail. The railcars destined for
BDO are removed from the main Class I rail line by UCRY and moved to “spurs” adjacent to
unloading facilities. Kenco uses logistics tracking software to try and manage inbound orders.
ShipperConnect is a software system that UCRY requested Kenco use commencing during
approximately the last quarter of 2014. Incidentally, most of the demurrage in dispute here
started shortly after this new software system was put to use. (Fisher Decl. §8.) UCRY did not
provide Kenco with adequate training, if any, on how to use ShipperConnect to track inbound
deliveries. (Fisher Aff. §16.)

7. Kenco strives to manage the inbound delivery of railcars so that it does not
receive more railcars at one time than it is able to handle. Kenco diligently tracks inbound
deliveries. However, there are times when cars never appear on ShipperConnect but are
ultimately placed at BDO for Kenco. In these situations, Kenco is not notified in advance that

the car is even coming. (/d. 9 9.)
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8. Kenco’s unloading dock at the BDO can accommodate six railcars at a time. (/d.
410, see also UCRY Opening Statement at 5.) While Kenco tries to space out inbound
deliveries, Kenco has very little control over when the Class I railroad and/or the short line
(UCRY) interchange to actually deliver the cars. (Fisher Decl. § 10.)

9. UCRY is the exclusive short line company authorized to operate at the BDO. (/d.
4 11, see also UCRY Opening Statement at 5.) This means that UCRY is the only rail company
that can interchange with the Class I railroads to bring cars earmarked for Kenco to the BDO.
(Id.) As the only rail line operating at the BDO, UCRY is solely responsible for placing and
switching cars at the various unloading locations within the BDO, including at Kenco’s
unloading dock. Kenco is completely reliant on UCRY to bring cars loaded with materials,
remove empty cars, and bring a new set of cars to be unloaded. (Fisher Decl. §11.)

10.  During all times relevant hereto, UCRY at best provided switches to Kenco only
three times per week. However, at times, UCRY provided less switches per week, and
sometimes went a full week without providing any switches. This is true even though there was
space on Kenco’s spur and there were cars at the BDO waiting to be delivered to Kenco. (/d. 9
12.)

11.  Kenco’s normal practice is to unload cars as they are received, and it generally
takes less than 48 hours for Kenco’s crew to unload a set of six cars. Kenco’s standard practice
is to release cars as they are unloaded, and it certainly takes less than 48 hours to unload one car
and/or multiple cars. UCRY’s system, however, does not allow Kenco to release cars on the
same day they were delivered, even if the cars are unloaded, empty and waiting to be switched.
(1d.q 16.)

12. The UCRY invoices reflect that cars sat in “constructive” placement, sometimes

for weeks at a time, before they were physically placed at Kenco’s unloading dock. (See UCRY
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invoices 101597, 101435 and 101612.) In most all cases, while cars were held by UCRY in
“constructive” placement, Kenco had room on its spur for cars and/or had empty cars that needed
to be removed by UCRY and replaced with full cars. (/d. § 14.)

13. Cars that are not physically placed at Kenco’s unloading dock are not accessible
to Kenco given how far they are located from the dock, and Kenco has no way to unload them.
Kenco estimates that when UCRY places cars in “constructive” placement, they are usually
located a mile away from the unloading dock. (/d. 9 15.)

14. UCRY invoices 101597 and 101612 reflect that UCRY supposedly constructively
placed 55 cars at the BDO for Kenco in a period of 11 days, with 28 of them being constructively
placed on one day - December 28, 2015. Similar events happened on other occasions (as
discussed below), The party shipping these cars, however, did not ship them all on one day and
did not intend that so many cars all be delivered in such a narrow window as it is wholly
inconsistent with how these parties have operated historically, both pre-2015 and post-2016. (/d.
4 18.) UCRY invoice 101435 reflects that, as do the dates when these cars were shipped by
Kenco’s shipper (discussed below).

15. Kenco believes that significant cars were delivered on the same day and/or within
a short period of time because of insufficient interchanges between UCRY and the Class I
railroads. Kenco does not know who is at fault for these infrequent interchanges — UCRY and/or
the Class I railroads. But because Kenco cannot control how frequently the interchanges take
place, Kenco is certainly not to blame. (/d.)

16. Kenco has not ever incurred demurrage in amounts anywhere close to what is
reflected on UCRY invoices 101435, 101597, and 101612, (Fisher Aff. §5.)

17. Kenco disputes invoice numbers 101415, 101435, 101597, 101612, 101611,

101689, 101702, and 101703 on the grounds that UCRY failed to switch cars to Kenco’s
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unloading dock in a timely manner, bunched cars, and experienced problems with
ShipperConnect, thus causing significant demurrage to accrue. (Fisher Decl. §21.)

B. Facts Deemed Conclusively Established,

The following facts are deemed as conclusively established under 49 CFR 1114.27(a)-(b)
and the Board’s May 31, 2018 Decision denying UCRY’s Petition to have the admissions
withdrawn. (See Docket.) Thus, these facts cannot be disputed by UCRY. Kenco has already
provided the Board with a copy of its Requests for Admission with its March 30, 2018 Motion to
Compel. However, for the Board’s convenience, Kenco is reattaching them hereto as part of
Exhibit C, commencing at page 16. Kenco is providing the Board with the Requests for
Admission in the event the Board wishes to confirm that the following has been admitted by
UCRY:

18. UCRY experienced maintenance issues in the winter of 2015-2016 at the BDO,
including broken or unusable track. (Kenco Request for Admission (“RFA”) No. 2.)

19.  UCRY is (or was) in a dispute with the Class [ Railroad (Union Pacific and
BNSF) regarding insufficient interchanges during the timeframe for which UCRY assessed
demurrage to Kenco that is the subject matter of this dispute. (RFA Nos. 3-4.)

20.  UCRY did not provide timely switches for all times during which UCRY is
seeking demurrage against Kenco in this matter. (RFA No. 5.)

21.  UCRY constructively placed cars for Kenco, and for which UCRY is now seeking
demurrage, that were constructively placed due to no fault of Kenco. (RFA No. 6.)

22. During the time UCRY assessed demurrage to Kenco, and that UCRY is now
trying to recover in this STB action, UCRY experienced bunching on UCRY’s tracks due to no

fault of Kenco. (RFA No. 7.)
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23.  During the time UCRY assessed demurrage to Kenco, and that UCRY is now
trying to recover in this STB action, UCRY placed more railcars than Kenco could handle at a
given time. (RFA No. 8.)

24, Attimes, UCRY assessed demurrage to Kenco on railcars sitting on Kenco’s spur
after Kenco notified UCRY to switch the railcar. (RFA No. 9.)

25.  The total amount of demurrage UCRY assessed to Kenco is higher in amount than
any fees/penaltics UCRY paid (or has been asked to pay) to Class 1 railroads for the railcars
subject to UCRY’s demurrage assessment. (RFA No. 10.)

26. Problems with the RailConnect system (referred to by UCRY as Shipper Connect)
contributed to the delayed railcar deliveries to Kenco., (RFA No. 11.)

C. UCRY’s Spreadsheet.

27.  Attached hereto as Exhibit D is a spreadsheet (the “Spreadsheet”) produced by
UCRY in discovery. This spreadsheet is a true and accurate copy of the original coming from
UCRY’s records. (RFA No. 1.)

28.  The Spreadsheet appears to reflect when cars were delivered by UCRY to Kenco
during the time period relevant to this dispute. (Ex. D, Fisher Aff. 4 6.)

29.  Kenco was not assessed demurrage for a majority of the cars delivered by UCRY
during the relevant period, as retlected on the Spreadsheet and in comparison to the UCRY
invoices. (/d. §7.)

30. However, the Spreadsheet shows that on or about February 17, 2015, UCRY
inexplicably delivered thirty-two railcars to Kenco. (Ex. D, see also Fisher Aff. § 8.) UCRY
assessed demurrage for twenty of these railcars. (See Invoice # 101435.) This is because UCRY
did not provide timely switches for these railcars. (Fisher Aft. 4 8.) The Spreadsheet also

demonstrates that Kenco’s shipper did not ship these thirty-two cars on the same date. (/d.)
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Rather, the Spreadsheet reflects that, according to the waybill dates, the thirty-two cars were all
shipped by Kenco’s shipper between approximately January 28, 2015 and February 8, 2015.
(Id) Someone other than Kenco, be it the Class I railroad and/or UCRY, decided to deliver all
thirty-two cars at the same time to Kenco on February 17, 2015. (/d.)

31.  The Spreadsheet shows that on March 11, 2015, UCRY delivered twenty-seven
cars to Kenco. (Ex. D, see also Fisher Aff. §9.) UCRY assessed demurrage for twenty of these
railcars. (See Invoice # 101435.) This is because UCRY did not provide timely switches for
these railcars. (Fisher Aff. 99.) The Spreadsheet also demonstrates that Kenco’s shipper did not
ship all twenty-seven cars on the same date. (/d.) Rather, the Spreadsheet reflects that,
according to the waybill dates, the twenty-seven cars were all shipped by Kenco’s shipper
between approximately February 19, 2015 and February 23, 2015, (/d.) Someone other than
Kenco, be it the Class I railroad and/or UCRY, decided to deliver all twenty-seven cars at the
same time to Kenco on March 11, 2015. (/d.)

32. The Spreadsheet shows that on April 16, 2015, UCRY delivered thirty-two cars to
Kenco. (Ex. D, see also Fisher Aff 9 10.) Kenco does not appear to have been assessed
demurrage for any of these railcars. This is because UCRY provided Kenco with sufficient
switching services for these railcars. (Fisher Aff. § 10.) The Spreadsheet further demonstrates
that, according to the waybill dates, these thirty-two railcars were not shipped by Kenco’s
shipper on the same day; rather, they were shipped between approximately March 24, 2015 and
March 27, 2015. (1d.)

33.  The Spreadsheet shows that on November 18, 2015, UCRY delivered twenty-four
railcars to Kenco. (Ex. D, see also Fisher Aff. § 11.) Kenco does not appear to have been
assessed demurrage for any of these railcars. This is because UCRY provided Kenco with

sufficient switching services for these railcars. (Fisher Aff. 4 11.) Kenco’s shipper did not ship
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all twenty-four cars to Kenco on the same date. (/d.) Rather, Kenco’s shipper shipped these
twenty-four cars, according to the waybill dates, between approximately October 28, 2015 and
November 5, 2015. (Id.)

34.  The Spreadsheet shows that on December 28, 2015, UCRY delivered twenty-
eight railcars to Kenco. (Ex. D, see also Fisher Aff. § 12.) UCRY appears to have assessed
demurrage for all twenty-eight of these railcars. (See Invoice # 101597.) This is because UCRY
did not provide timely switches for these railcars. (Fisher Aff. §12.) The Spreadsheet also
demonstrates that Kenco’s shipper did not ship twenty-eight cars on the same date. (Ex. D, see
also Fisher Aff. 4 12.) Rather, the Spreadsheet reflects that, according to the waybill dates, the
twenty-eight cars were all shipped by Kenco’s shipper between approximately December 1, 2015
and December 7, 2015. (Ex. D, see also Fisher Aff. § 12.) Someone other than Kenco, be it the
Class I railroad and/or UCRY, decided to deliver all twenty-cight cars at the same time to Kenco
on December 28, 2015, (Fisher Aff. 4 12.)

35.  Itis possible that the waybill date does not reflect the date the Class I railroad
actually picked up the car from our shipper. (Fisher 4 14.) It is Kenco’s understanding, having
worked with its shippers for many years, that when a car is actually picked up by the Class I
railroad is wholly dependent on the service that Kenco’s shippers receive from the Class 1
railroad that services them. (/d.) The waybill date, however, does reflect that at a minimum
Kenco’s shippers requested service from the Class I railroad over a range of dates rather than
having all cars picked up on the same date. (/d.)

36.  Neither Kenco nor Kenco’s shippers have any control over the times when the

Class I railroads provide services to Kenco’s shippers. (/d. § 15.)
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D. Incorporation of Earlier Response, Declarations and Co-Respondent’s
Statement.

37.  On September 14, 2017, Kenco provided the Board with a substantive response to
UCRY s petition, including arguments, declarations and other evidence. Kenco is attaching
hereto as Exhibit E its September 14, 2017 Response and incorporates herein by reference the
Response (and the Declarations attached thereto) in full,

38. Included in the foregoing Response as Exhibit B thereto is the Declaration of Ann
Christopher dated September 14, 2017 in which Ms. Christopher outlines, among other things,
how UCRY substantially delayed addressing the demurrage it now claims is owed.

39. Kenco also incorporates herein by reference the facts, arguments, positions and
evidence provided by its co-respondent Specialized Rail Service, Inc. (“SRS”), Although the
invoices at issue are different, many of the same issues impacting SRS also impacted Kenco (and
vice-versa) during the same timeframe.

ARGUMENT

The demurrage UCRY charged and is seeking to collect is patently unreasonable because
difficulties with actual placement and any delay in releasing the cars was not a result of a
condition attributable to Kenco. The Applicable Tariffs (defined below) allow UCRY to
constructively place cars and charge demurrage only if actual placement is impossible due to a
“condition attributable to the consignor or consignee.” Thus, when actual placement is
impossible or delayed due to a condition attributable to anyone else, including any railroad
(Class I, Class 11, or Class IIT), the car cannot be constructively placed and the railroad cannot
charge demurrage. In the present case, UCRY constructively placed cars and is seeking to
collect demurrage when actual placement of cars consigned to Kenco was impossible or delayed

due to insufficient or inconsistent switching, bunching of cars by the Class I railroads and/or
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UCRY, insufficient interchanges between UCRY and the Class I railroads and problems with
UCRY s railcar software—none of which are conditions attributable to Kenco. It has been
conclusively established, and therefore cannot be disputed, that UCRY provided insufficient
switches, that it bunched cars, that it charged demurrage even after Kenco had notified it that
cars were ready to be switched, and that it was in a dispute with Class I railroads regarding the
insufficient interchanges during the times relevant to the demurrage. UCRY has further
conceded that it only interchanges with the Class I railroads a few times per week. These
conditions are not attributable to Kenco.

In short, parties other than Kenco were responsible for any condition preventing actual
placement and any delay in when the cars were unloaded and released. It is unreasonable for a
railroad to create problems for its customers, fail to provide necessary switches, and then charge

the customer a heavy fees (540 to $70 per car, per day) when the customer is unable to instantly

correct the problems created by the railroad. Kenco respectfully requests the Board determine
that the demurrage charged by UCRY was unreasonable.

A. Legal Standards and Applicable Tariffs.

“[A] shipper should not be required to compensate a railroad for delay in returning the
asset if the reason for the delay is not the shipper’s, but the railroad’s fault.” Capitol Materials,
Inc.-Pet. for Declaratory Order-Certain Rates & Practices of Norfolk S. Ry., Docket No. 42068,
2004 WL 771676, at *2 (STB April 9, 2004); see also N. Am. Freight Car Ass’n v. Surface
Transp. Bd., 529 ¥.3d 1166, 1178 (D.C. Cir. 2008) (noting that a shipper should not be charged
for idle track time resulting from the railroad’s erratic service). Title 49 U.S.C. § 10746 limits a
rail carrier’s ability to charge demurrage to charges necessary to fulfill national needs related to
(1) freight car use and distribution and (2) maintenance of an adequate supply of cars available

for transporting property. 49 U.S.C. § 10746. When applied properly, demurrage can promote
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efficient use of railcars by encouraging shippers to quickly load or unload cars so they can be
used by others. However, shippers’ ability to load and unload is subject to the service provided
by the rail carrier, and it is well-settled that demurrage is unreasonable and is not justified by
either purpose of § 10746 when the delay in loading or unloading is caused by the rail carrier.
Capitol Materials, Inc.-Pet. for Declaratory Order-Certain Rates & Practices of Norfolk S. Ry.,
Docket No. 42068, 2004 WL 771676, at *2. Section 11101 also attempts to protect shippers and
reduce abuses that could occur under § 10746 by requiring rail carriers to provide transportation
service on reasonable request. 49 U.S.C. § 11101.

The tariffs applicable to this case are UCRY Tariff effective April 10, 2014 (“UCRY
6004-3”) and UCRY Tariff effective Nov. 1, 2015 (“UCRY 1000”) (collectively, “Applicable
Tariffs”). Under the Applicable Tariffs, Kenco has 48 hours to unload and release cars. At all
relevant times, each tariff was a “straight tariff,” and did not give Kenco any benefit or credit for
unloading cars before the expiration of the allotted free time. The Applicable Tariffs provide
that UCRY may put a car in constructive placement and begin charging demurrage only if actual
placement is impossible due to a “condition attributable to the consignor or consignee.” UCRY
6004-3 at Items 1100, 1900; UCRY 1000 at Item 2.02. Once the car is in constructive
placement, demurrage accrues until the car is released.

B. Problems Caused by Lack of Switches, Bunching and UCRY’s Software.

1. Insufficient Switches.

UCRY indisputably provided insufficient switches. This fact has been conclusively
established and is not subject to dispute. (Fact Nos. 20.) Kenco can unload at least six railcars
(if not more) in less than 48 hours, well within the allotted free time. (/d. at 8, 11.) However,
once a car is empty, Kenco must rely on UCRY to remove the empty car and bring new cars to

be unloaded. (/d. at 9, 13.) UCRY has admitted that, during the relevant times, its service was
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sporadic. (/d. at. 10, 18, 20-24.) It has been established that UCRY failed to remove empty cars
after it was asked to do so, and thus demurrage was improperly charged. (/d. at 20-24.) Despite
repeated requests from Kenco to remove empty cars and bring a new set of full cars, UCRY
switched cars once or twice a week, except for the rare occasion when it provided three switches
ina week. (Jd. at 10-12,20-24.)" At times, UCRY failed to provide any switches in a week. (1d.
at 10, 20-24.) UCRY’s own invoice reflects that cars sat in constructive placement for weeks
and weeks at a time, all the while incurring significant demurrage. (See Invoice # 1014385,
101597.) This is unreasonable and contrary to 49 U.S.C. § 10746 and § 11101, It is not
reasonable to reward UCRY for its poor service by allowing it to charge demurrage and penalize
Kenco for UCRY’s deficiencies.

UCRY tries to excuse itself by arguing that it must simply accept all railcars from the
Class I railroads. (UCRY Opening Statement.) However, that does not explain UCRY’s failure
provide consistent, timely and sufficient switches. UCRY claims that it provides one switch a
day, which is industry practice for small businesses. (UCRY Opening Statement at 6.) Not only
does this statement lack any foundation, but it is also contrary to the evidence. UCRY at best
only provided three switches a week. (Fact Nos. 10, 20-24.) Furthermore, this unverified
industry standard UCRY refers to does not work in situations where UCRY is delivering 55 cars
in 11 days, or 32 cars on one day, as a result of bunching. In those situations, UCRY should be
providing additional switches, and should not be assessing demurrage unless/until Kenco has the

ability to actually receive the car, or is unable to receive the car because of Kenco’s delay.

" UCRY’s Opening Statement did not cite to any evidence in support of its assertions as to the reasonableness of its
tariff. A verified statement attached to UCRY’s Opening Statement alleges that UCRY provided daily switches to
Kenco. This is simply false. The person who made the statement does not work at the BDO and has no personal
knowledge of the number of switches provided to Kenco. Furthermore, this assertion is contradicted by UCRY’s
own invoices, which show gaps in when UCRY actually placed cars.
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The Spreadsheet demonstrates that when UCRY provided consistent and timely switches,
Kenco unloaded the cars without incurring demurrage. (Fact Nos. 32-33.) This is true even
when UCRY improperly delivered cars in bunches. (/d.) However, when UCRY’s and/or the
Class I railroad’s bunching was combined with UCRY’s insufficient switches, the inability to
actually place the car at Kenco’s unloading dock was almost a foregone conclusion. (/d. at 20-
24, 30-31, 34.) But that was not Kenco’s fault. And because it is not a condition attributable to
Kenco, under UCRY’s own tariffs, Kenco should not have been charged demurrage on those
railcars.

2. The Class I Railroad and/or UCRY’s Improper Bunching.

During the relevant period, UCRY undisputedly experienced bunching on its tracks due
to no fault of Kenco. (Fact Nos. 22-23.) Not only is this fact admitted by UCRY and
conclusively established as a matter of law, but it is also evident by UCRY’s own invoices and
by the Spreadsheet. The Spreadsheet shows that on February 17, 2015, UCRY inexplicably
delivered thirty-two railcars to Kenco. (/d. 30.) Of these thirty-two cars, UCRY is assessing
demurrage for twenty of them. (/d.) On March 11, 2015, UCRY delivered twenty-seven cars to
Kenco and assessed demurrage for twenty of them. (/d. 31.) On December 28, 2015, Kenco
delivered twenty-eight cars to Kenco, and then assessed demurrage for all twenty-eight of them.
(Id. 34.) It was not Kenco that decided to have all of these cars delivered in bunches on the same
day; rather, it was UCRY and/or the Class I railroad. (/d. at 19, 22, 30-31, 34.) Kenco’s shipper
is also not to blame because the Spreadsheet reflects that the bunched cars were not all shipped
by the shipper on the same dates. (Id. at 30-31, 34.) Rather, the shipments were appropriately
spread out by Kenco’s shipper such that Kenco could receive the cars, unload them, and be ready
to receive new shipments, all without incurring any demurrage. (Id.) It was UCRY and/or the

Class I railroads that decided to bunch these deliveries together and thereby cause Kenco to incur

15
4818-9088-7527



demurrage. (/d. at 22-23, 30-31, 34.) This is not Kenco’s fault, and Kenco should not be
required to pay for it.

As set forth above, there were also times when UCRY and/or the Class I railroads
inappropriately bunched Kenco’s deliveries; however, Kenco was able to avoid incurring
demurrage because UCRY provided sufficient switches. (/d. 32-33.) Thus, while bunching is a
problem that contributed to demurrage, especially in such high amounts, the problem was
exacerbated by UCRY’s failure to provide adequate switches. Neither of these problems are
conditions attributable to Kenco. Also, UCRY admits that it is charged a car-hire charge by the
Class I railroads when railcars sit in constructive placement on Kenco’s tracks. (Fact No. 25, see
also UCRY Opening Statement at 10.) However, UCRY just passes those car-hire charges on to
Kenco in the form of demurrage, and even tries to make a profit by charging Kenco more in
demurrage than it is charged by the Class I railroad for car-hire charges on those cars. (Fact No,
25.) Thus, UCRY has an incentive to deliver cars in bunches and to provide as few switches as
possible because it means demurrage will accrue, and the amount of demurrage will be greater
than the related car-hire charges. UCRY then makes a profit.

UCRY again attempts to excuse its conduct by arguing that it has no control over how
many cars the Class I railroads deliver, and that under 49 U.S.C. § 10742, it must accept without
question all cars tendered to it. (UCRY Opening Statement at 12.) First, UCRY’s argument is
misplaced because 49 U.S.C. § 10742 does not stand for that proposition. § 10742 provides that
“arail carrier ... shall provide reasonable, proper, and equal facilities that are within its power to
provide for the interchange of traffic between ... its respective line and a connecting line of
another rail carrier....” 49 U.S.C. § 10742. UCRY need only accept cars that are reasonably
tendered to it in reasonable interchanges by the Class I railroads. 49 U.S.C. § 10742,49 U.S.C. §

11101(a). It is unreasonable for a Class [ railroad to provide infrequent service to shippers,
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bunch railcar traffic, and then force UCRY to accept everything. Id., (see also Fact No. 35.)
Moreover, it is within UCRY’s power to refuse to accept railcars that are unreasonably delivered
to it in bunches by the Class I railroad. 49 U.S.C. § 10742,49 U.S.C. § 11101(a). UCRY could
have objected and told the Class I railroad that it would not accept bunched cars. It is not fair to
Kenco for UCRY to accept unreasonable deliveries from the Class T railroads and then in turn
unreasonably deliver those same cars in bunches to Kenco. It was within UCRY’s power to
avoid this problem and yet, UCRY appears to have done nothing to resolve it, Kenco cannot be
blamed for this. Also, the case UCRY cites, Cent. Power & Light Co. v. S. Pac. Transp. Co., 1
S.T.B. 1059, 1063 (1996), does not stand for the proposition that UCRY must accept everything
tendered to it. That case dealt in primary part with whether or not the defendant carriers were
required to publish local rates for the subject traffic. /d. It had nothing to do with bunching, and
even in that case, it was recognized that “a rail carrier’s obligations under 49 U.S.C. § 10742 and
11101(a) [are] to maintain reasonable interchanges with other rail carriers and accept all traffic
reasonably tendered to them.” Id. The case, however, is simply not on point for the proposition
UCRY asserts. If anything, it provides support for UCRY to not accept cars unreasonably
delivered in bunches. And second, even if UCRY is required to accept everything the Class 1
railroad delivers, it still does not excuse UCRY from not providing adequate switching services
to Kenco.

Simply put, the conditions that contributed to demurrage are not Kenco’s fault.
Moreover, UCRY cannot charge demurrage simply because it was charged a car hire fee by the
Class I railroads. UCRY cannot meet its burden to establish that its demurrage charges are
reasonable and in compliance with federal regulations. Given the facts conclusively established
by the deemed admissions, UCRY is unable to identify any car that was constructively placed

because of conditions attributable to Kenco. Thus, based on the deemed admissions alone, the
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assessed demurrage is unreasonable and UCRY’s petition should be denied. The inquiry could
end there. However, Kenco has also provided an abundance of evidence to prove that,
notwithstanding the deemed admissions, UCRY’s demurrage was unreasonably assessed, is
contrary to law, and is contrary to the Tariffs. The Board should refuse to allow UCRY to
recover the demurrage it seeks and deny the petition.

3. Problem’s With UCRY’s Software.

The inconsistent switches and bunching problems were made even worse by errors in
UCRY’s software system, ShipperConnect.> UCRY admits that problems with this software
contributed to delayed railcar deliveries. (Fact No. 26.) The ShipperConnect system does not
allow a shipper to release a car on the day that it is actually placed, preventing Kenco from
stopping the demurrage clock and potentially delaying the next switch. (/d. at 11.) This is an
unreasonable practice and violates UCRY’s own Tariffs as the Tariffs do not preclude releasing
cars the same day. Also, at times, cars would show up on Kenco’s spur that were not in the
ShipperConnect system, making it impossible for Kenco to release them. (/d. at 6-7.) Other
times, the ShipperConnect system lost cars entirely. (/d. at 7.) Moreover, UCRY failed to
adequately train Kenco on how to use ShipperConnect as a tool to track inbound deliveries. (/d.
at 6.)

UCRY argues that railcars are a valuable asset that must be efficiently utilized. (UCRY
Opening Statement.) That may be true, but UCRY can only blame itself or the Class I railroads
for inefficiencies (assuming such existed) connected to railcars unloaded by Kenco. Any
inefficiencies were attributable to sporadic switching services, bunching and problems with

UCRY’s software—all of which are conditions that Kenco could not control. Kenco can only

? The actual name is “ShipperConnect,” but in conversations between Kenco and UCRY employees, Kenco
employees use the terms “RailConnect” and “ShipperConnect” interchangeably as the name of the software program
UCRY uses to monitor railcars.
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properly be charged demurrage when the conditions causing the demurrage to accrue are
attributable to Kenco.

C. Interest is Unreasonable.

Even if the Board concludes that Kenco is responsible for some demurrage, the interest
should be waived because the delay in payment is a result of UCRY’s delays. The present
dispute has been going on for a few years, UCRY’s delivery of the large invoices was initially
delayed a few months and Kenco disputed the invoices at issue (large and small) after receiving
them. UCRY representatives acknowledged Kenco’s disputes and said that UCRY would look
into the issues. When UCRY allowed months to pass without any further communication
regarding the invoices, Kenco naturally believed that UCRY recognized the errors and reversed
the charges. After several months passed, UCRY asked about the invoices, Kenco reminded
UCRY of the pending dispute, UCRY said it was looking into it, and months of silence would
pass before UCRY would ask about the invoices and the cycle would repeat. Had UCRY
provided a timely response to the demurrage disputes, this matter could have been addressed
within a few months. UCRY should not be allowed to benefit by collecting interest resulting
from UCRY’s delay and failure to provide a timely answer to Kenco’s dispute. Foundation for
this is found in the September 14, 2017 Declaration of Ann Christopher, attached as Exhibit B to
Kenco’s September 14, 2017 Response to UCRY’s petition (Exhibit E hereto). (Fact No. 38.)

CONCLUSION

For the foregoing reasons, Kenco respectfully requests that the STB issue a declaratory
order finding that (1) UCRY’s demurrage charges were not property assessed, are unreasonable
and are inconsistent with the purposes set forth in 49 U.S.C. § 10746; (2) the method and manner
by which UCRY assessed demurrage against Kenco was unreasonable and inconsistent with the

purposes set forth in 49 U.S.C. § 10746; (3) UCRY’s switching services were insufficient and
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violated, at a minimum, 49 U.S.C. § 11101; and (4) Kenco is not liable to UCRY for demurrage

and for interest.

DATED this 15th day of June, 2018.

KIRTON McCONKIE

/s Shawn T. Richards

Shawn T. Richards
Jackie Bosshardt
Attorneys for Respondent
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14" day of June, 2018, I caused a true and correct copy
of the foregoing RESPONDENT KENCO LOGISTIC SERVICES, LLC AND KENCO
GROUP’S OPENING STATEMENT to be served by email and U.S. Mail, postage prepaid, on
the following:

Louis E. Gitomer

Melanie Yasbin

LAW OFFICES OF LOUIS E. GITOMER, LLLC
600 Baltimore Avenue, Suite 301

Towson, Maryland 21204-4022
lou@lgraillaw.com

melanie@lgraillaw.com

/s/Terri White
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Shawn T. Richards (11949)
Jackie Bosshardt (14139)
KIRTON McCONKIE

Kirton McConkie Building

50 East South Temple, 4™ Floor
P.O. Box 45120

Salt Lake City, Utah 84145-0120
Telephone: (801) 328-3600
Facsimile: (801)321-4893
srichards@kmclaw.com
jbosshardt@kmclaw.com

Attorneys for Respondent Kenco Logistic Service, LLC

And Kenco Group

SURFACE TRANSPORTATION BOARD

UTAH CENTRAL RAILWAY COMPANY,
LLC,

Petitioner,
v,
KENCO LOGISTIC SERVICES, LLC, a
Delaware limited liability company, KENCO
GROUP, and SPECIALIZED RAIL
SERVICE, INC.

Respondents.

DECLARATION OF
BRETT FISHER

Docket No. FD 361310

I, Brett Fisher, hereby declare as follows:

1. I am over the age of 21, have personal knowledge of the facts stated herein and

would testify thereto if called upon to do so.

2. I am employed by the Kenco family of companies as the General Manager in

charge of the Utah operations. [ have held this position for approximately 3 years. Prior to that |

was Operations Manager in charge of the Utah operations for approximately 4 years.



3. My responsibilities with Kenco include, among other things, overseeing all
aspects of Kenco’s Utah facility located in Ogden, Utah including without limitation overseeing
inbound orders from customers, overseeing the unloading of railcars, managing the crew
responsible for unloading railcars, communicating with customers, and logistics. As the General
Manager, I am also specifically responsible for managing the delivery, placement and switching
of railcars by Utah Central Railway Company, LLC (“UCRY?™) so as to prevent us from
incurring demurrage.

4, As the General Manager, [ am intimately knowledgeable with how our Utah
operation works, both from a macro and also a micro level. 1 understand how often our
customers ship products to us, and I am knowledgeable with how often UCRY provides switches
for us. Having been involved with UCRY and Kenco’s operations for such an extended period
of time, I understand how and when UCRY assesses demurrage.

5. I am also familiar with the alleged demurrage charges assessed by UCRY in this
matter. Indeed, [ have personally communicated multiple times with UCRY representatives
these demurrage charges.

6. We have consistently disputed the demurrage charges when they result from
conditions not attributable to Kenco. UCRY has not been timely in addressing these charges
with us, as is evident from the dates of the alleged demurrage.

7. Our facility in Ogden, Utah is located at in the Business Depot Ogden (“BDO”).
The BDO is a large industrial facility spanning over 1,100 acres. (See

http://www.boverbdo.com/about/). There are over 115 businesses currently located at BDO.

(Id.)
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8. Customers ship materials to us at the BDO by Class I rail. As I understand it, the
railcars destined for BDO are removed from the main Class I rail line and moved to “spurs”
adjacent to unloading facilities via short lines. We use logistics tracking software on Rail
Connect to try and manage inbound orders from our customers. Rail Connect is a software
system that UCRY requested we use commencing during approximately the last quarter of 2014.
Incidentally, most of the demurrage in dispute here started shortly after this new software system
was put to use.

9. In managing customer orders from our customers, we try to plan for the inbound
delivery of railcars so that we do not receive more railcars at one time than we are able to handle.
We diligently track our inbound deliveries. However, there are times when cars never appear on
Rail Connect but are ultimately placed at BDO for us. In these situations, we are not notified in
advance that the car is even coming. As far as [ know, the only reason cars would not be tracked
on Rail Connect but then delivered to the BDO is because UCRY failed to list them.

10. Our unloading dock at the BDO can accommodate six railcars at a time. [ am
personally aware that UCRY knows our loading dock can only accommodate this many cars at a
time. I have personally spoken and/or otherwise communicated with UCRY representatives
about this very thing in the past. Accordingly, we try to space inbound orders such that we never
receive more railcars than we can handle at one time. We do this purposefully to avoid an
overload of cars, and to avoid incurring demurrage. While we try to space out our inbound
deliveries, we have very little control over when the Class 1 rail line and the short line (UCRY)
interchange to actually deliver the cars.

11, UCRY is the exclusive short line company authorized to operate at the BDO.
This means that UCRY is the only rail company that can interchange with the Class I rail line to

3

4814-7331-7967



bring cars earmarked for Kenco to the BDO. As the only rail line operating at the BDO, UCRY
is solely responsible for placing and switching cars at the various unloading locations within the
BDO, including at our unloading dock. We are completely reliant on UCRY to bring cars loaded
with materials, remove empty cars, and bring a new set of cars to be unloaded.

12. During all times relevant hereto, UCRY at best provided switches to us only three
times per week. However, at times, UCRY provided less switches per week, and sometimes
went a full week without providing any switches. This is true even though there was space on
our spur and there were cars at the BDO waiting to be delivered to us. I am also aware that
between late November and mid-December 2015, UCRY’s engine broke down at least once and
its track broke on several occasions.

13. I have reviewed the ten invoices (the “Invoices”) on which UCRY claims Kenco
is liable for demurrage. The Invoices are attached as Exhibit E to Kenco’s Response to UCRY’s
Petition. It appears from my review of the Invoices that the disputed demurrage charges stem
primarily from cars that UCRY claims were “constructively” placed for us. And to a lesser
degree, but also in a significant amount, it appears that demurrage was assessed while and after
cars were physically placed at our unloading dock.

14. As I review the Invoices, and having overseen our operations at the BDO and
understanding the infrequency of switches that occurred, it appears to me that a majority of the
demurrage resulted from insufficient switches and bunching of cars. The invoices reflect that
cars sat in “constructive” placement, sometimes for weeks at a time, before they were physically
placed at our unloading dock. (See Invoices 101597, 101435 and 101612.) In most all cases,

while cars were held by UCRY in “constructive” placement, we had room on our spur for cars
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and/or had empty cars that needed to be removed by UCRY and replaced with full cars. As a
result, we were assessed demurrage for cars based on conditions that were not attributable to us.

15. Cars that are not physically placed at the unloading dock are not accessible to our
crew given how far they are located from our dock, and we have no way to unload them. I
estimate that when UCRY places cars in “constructive” placement, they are usually located a
mile away from our unloading dock.

16.  Our normal practice is to unload cars as they are received, and it generally takes
less than 48 hours for our crew to unload a set of six cars. Our standard practice is to release cars
as they arc unloaded, and it certainly takes less than 48 hours to unload one car and/or multiple
cars. UCRY’s system, however, does not allow us to release cars on the same day they were
delivered, even if the cars are unloaded and empty.

17. As for bunching, the Invoices also reflect that UCRY brought in significant
numbers of cars, sometimes on the same day and/or within a few days, and in amounts that our
crew could not accommodate.

18.  Invoices 101597 and 101612 reflect that UCRY supposedly constructively placed
55 cars at the BDO for us in a period of 11 days, with 28 of them being constructively placed on
one day - December 28, 2015. Given my knowledge of how/when our customers send us
deliveries, I do not believe that our customers sent these orders to all be delivered during this
narrow of a window. It is inconsistent with how our customers have historically sent orders (i.e.,
quantity and timing) both pre-2015 and post-2016. I believe that significant cars were delivered
on the same day and/or within a short period of time because of insufficient interchanges

between UCRY and the Class I rail line. We do not know who is at fault for these infrequent
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interchanges — UCRY and/or the Class I rail line. But because we cannot control how
infrequently the interchanges take place, Kenco is certainly not to blame.

19.  As stated, our unloading dock can only handle six cars at a time. When a
significant number of cars are received on the same day and/or within a very short timeframe,
there is no way that our crew can unload them all without incurring demurrage. This is
especially true considering that during the relevant timeframe, UCRY at best only provided
switching services 3 times per week, and often times less than that. Again, historically our
customers do not ship orders in quantities that we are unable to handle when switches are timely
and interchanges between UCRY and the Class I rail line are frequent.

20.  These same constructive placement issues are pervasive throughout the Invoices.

21. We dispute invoice numbers 101415, 101435, 101597, 101612, 101611, 101689,
101702, and 101703 on the grounds that UCRY failed to switch cars to our unloading dock in a
timely manner, and bunched and stacked cars, thus causing significant demurrage to accrue. |
firmly believe that had our crew been given access to these cars, and had they not been bunched,
then we could and would have unloaded them in a timely manner in accordance with our
standard practice and thus reduced, if not eliminated altogether, the assessed demurrage. The
conditions causing any delay in cars were not attributable to us. In many cases, cars were sitting
on UCRY’s track waiting to be physically placed while we had room on our spur and/or we had
empty cars waiting to be removed.

22.  Before UCRY filed its lawsuit in the federal district court, we requested that
UCRY mediate this demurrage dispute before the STB. We contacted the Rail Consumer Public

Assistance Program (“RCPA”) and requested that it assist with the mediation efforts. I am aware
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that the RCPA contacted UCRY but that UCRY refused to cooperate and further refused to
mediate this dispute. (/d.) Instead, UCRY went straight to litigation.

23. Furthermore, while Kenco was disputing the demurrage charges, but before
litigation had commenced, UCRY required Kenco to remit a $25,000.00 deposit with UCRY on
account of the supposed significant demurrage charges. UCRY threatened to stop providing
service to Kenco altogether unless Kenco remitted the $25,000.00 deposit. To that end, Kenco
placed a $25,000.00 deposit with UCRY in order to keep the business operational. I felt like this
was a strong-arm tactic by UCRY because they knew that we disputed the demurrage charges
and further knew that we had no choice but to remit the deposit lest our business at the BDO
cease. There is nobody else that Kenco could have used to interchange with the Class 1 rail line
and to provide switching services. Kenco remitted the deposit to UCRY under duress and not
because it was conceding that any demurrage charges were properly assessed.

[ declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 14th of September, 2017

/s Brett Fisher
Brett Fisher
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. 36131

UTAH CENTRAL RAILWAY COMPANY, LLC
v.
KENCO LOGISTIC SERVICES, LLC, KENCO GROUP,
AND SPECIALIZED RAIL SERVICE, INC.

AFFIDVIT OF BRETT FISHER
STATE OF UTAH )
) ss.
COUNTY OF WEBER )
I, Brett Fisher, under penalty of perjury, hereby testify and depose as follows:

L. I am over the age of 21, have personal knowledge of the facts stated herein and
would competently testify thereto if called upon to do so.

2. [ hereby incorporate by reference all of my statements made in my September 14,
2017 Declaration and affirm the truthfulness of each and every statement made therein. A copy
of that Declaration is attached hereto as Exhibit 1.

3. In addition, at all times relevant to the dispute at issue, Kenco primarily received
rail shipments from only one party. Very infrequently, however, Kenco received shipments from
a second party.

4. As stated in my earlier Declaration, I have reviewed the ten UCRY invoices at
issue here. Invoice No. 101435 dated April 7, 2015 is for $31,960.00. Invoice No. 101597 dated
February 3, 2016 is for $47,600.00. Invoice No. 101612 dated March 2, 2016 is for $22,050.00.

These three invoices alone total $101,610, which is approximately 95% of the total demurrage at

issue,
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5. Based upon my position with Kenco and my understanding of Kenco’s operations
and business records, prior to receiving these three invoices, Kenco had never been assessed
demurrage in amounts anywhere close to these levels. Also, subsequent to receiving these
invoices, Kenco has never been assessed demurrage in amounts anywhere close to these levels.

6. UCRY produced a spreadsheet in its discovery responses (the “Spreadsheet™) that
is attached as Exhibit D to Kenco’s Opening Statement. The Spreadsheet appears to reflect cars
that were delivered by UCRY to Kenco during the time period relevant to this dispute.

7. Kenco was not assessed demurrage for a majority of the cars delivered by UCRY
during the relevant period, as reflected on the Spreadsheet as compared to UCRY’s invoices.
(Id.)

8. However, the Spreadsheet shows that on February 17, 2015, UCRY delivered
thirty-two railcars to Kenco. UCRY assessed demurrage for twenty of these railcars. (See
Invoice # 101435.) I oversaw Kenco’s warechouse and UCRY’s switching services for Kenco
when these railcars were delivered by UCRY. The demurrage that was assessed on these railcars
was because UCRY did not provide timely switches. I have personal knowledge of this. The
Spreadsheet also demonstrates that Kenco’s shipper did not ship thirty-two cars on the same
date, Rather, the Spreadsheet reflects that, according to the waybill dates, the thirty-two cars
were all shipped by our shipper between approximately January 28, 2015 and February 8, 2015.
Someone other than Kenco, be it the Class I railroad and/or UCRY, decided to deliver all thirty-
two cars at the same time to Kenco on February 17, 2013,

9, The Spreadsheet shows that on March 11, 2015, UCRY delivered twenty-seven
cars to Kenco. UCRY assessed demurrage for twenty of these railcars. (See Invoice # 101435.)

Again, [ oversaw Kenco’s warehouse and UCRY’s switching services for Kenco when these
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railcars were delivered by UCRY. The demurrage that was assessed on these railcars was
because UCRY did not provide timely switches. I have personal knowledge of this. The
Spreadsheet also demonstrates that Kenco’s shipper did not ship all twenty-seven cars on the
same date. Rather, the Spreadsheet reflects that, according to the waybill dates, the twenty-seven
cars were all shipped by our shipper between approximately February 19, 2015 and February 24,
2015, Someone other than Kenco, be it the Class I railroad and/or UCRY, decided to deliver all
twenty-seven cars at the same time to Kenco on March 11, 2015.

10. The Spreadsheet shows that on April 16, 2015, UCRY delivered thirty-two cars to
Kenco. Kenco does not appear to have been assessed demurrage for any of these railcars. This
1s because UCRY provided Kenco with sufficient switching services for these railcars. I have
personal knowledge of this. The Spreadsheet further demonstrates that, according to the waybill
dates, these thirty-two railcars werc not shipped by our shipper on the same day; rather, they
were shipped between approximately March 23, 2015 and March 27, 2015.

11. The Spreadsheet shows that on November 18, 2015, UCRY delivered twenty-four
ratlcars to Kenco. Kenco does not appear to have been assessed demurrage for any of these
railcars. This is because UCRY provided Kenco with sufficient switching services for these
railcars. I have personal knowledge of this. Our shipper did not ship all twenty-four cars to
Kenco on the same date. Rather, according to the waybill dates on the Spreadsheet, our shipper
shipped these twenty-four cars between approximately October 28, 2015 and November 5, 2015.

12. The Spreadsheet shows that on December 28, 2015, UCRY delivered twenty-
eight railcars to Kenco. UCRY appears to have assessed demurrage for all twenty-eight of these
railcars. (See Invoice # 101597.) This is because UCRY did not provide timely switches for

these railcars. Again, I oversaw Kenco’s warehouse and UCRY’s switching services for Kenco
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when these railcars were delivered by UCRY. The demurrage that was assessed on these railcars
was because UCRY did not provide timely switches. I have personal knowledge of this. The
Spreadsheet also demonstrates that Kenco’s shipper did not ship twenty-eight cars on the same
date. Rather, the Spreadshect reflects that, according to the waybill dates, the twenty-eight cars
were all shipped by our shipper between approximately December 1, 2015 and December 7,
2015, Someone other than Kenco, be it the Class I railroad and/or UCRY, decided to deliver all
twenty-eight cars at the same time to Kenco on December 28, 2015.

13. The date cars were shipped by Kenco’s shipper did not contribute to any of the
bunching issues that Kenco faced. Kenco has no control over when the Class I railroad or
UCRY decide to deliver cars to Kenco. ‘chardless, when UCRY timely provided switches, even
when cars were delivered in bunches, we had a team ready to unload the railcars and did so
without incurring demurrage.

14. Tt is possible that the waybill date does not reflect the date the Class I railroad
actually picked up the car from our shipper. As I understand it, having interacted with our
shipper on multiple occasions, when a car is actually picked up by the Class I railroad is wholly
dependent on the service that our shipper receives from the Class [ railroad that services it. The
waybill date, however, does reflect that at a minimum our shipper requested service from the
Class [ railroad over a range of dates rather than having all cars picked up on the same date.

15. Neither Kenco nor our shippers have any control over the times when the Class I
railroads provide services to our shippers.

16. As I stated in my earlier Declaration, UCRY switched to ShipperConnect (also
referred to as RailConnect) during the time in which demurrage in this matter was assessed.

UCRY did not provide Kenco with adequate training on how to utilize ShipperConnect as a
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tracking tool for inbound cars. Thus, even though UCRY was requiring Kenco to use a new
electronic system, Kenco was uninformed on how to utilize this new system as a tool to track
inbound deliveries. Incidentally, the demurrage at issue all began right about the time UCRY
started using ShipperConnect.

DATED this H day of June, 2018

/1})@ “ / a p

Brett Fisher |

SUBSCRIBED AND SWORN to before me this z Lf day of June 2018

}/ﬁ/ V//)/M(f’%“

ﬁNOTARY PUBLIC

RACHEL ABEGG
Notary Public o State of Utah
Commission # 689108

My Commission Expires
May 27,2020 §

o T SO TR
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Shawn T. Richards (11949)
Jackie Bosshardt (14139)
KIRTON McCONKIE

Kirton McConkie Building

50 East South Temple, 4™ Floor
P.O. Box 45120

Salt Lake City, Utah 84145-0120
Telephone: (801) 328-3600
Facsimile: (801)321-4893
srichards(@kmclaw.com
jbosshardt@kmclaw.com

Attorneys for Respondent Kenco Logistic Service, LLC

And Kenco Group

SURFACE TRANSPORTATION BOARD

UTAH CENTRAL RAILWAY COMPANY,
LLC,

Petitioner,
V.
KENCO LOGISTIC SERVICES, LLC, a
Delaware limited liability company, KENCO
GROUP, and SPECIALIZED RAIL
SERVICE, INC.

Respondents.

DECLARATION OF
BRETT FISHER

Docket No. FD 361310

I, Brett Fisher, hereby declare as follows:

L. [ am over the age of 21, have personal knowledge of the facts stated herein and

would testify thereto if called upon to do so.

2. [ am employed by the Kenco family of companies as the General Manager in

charge of the Utah operations. [have held this position for approximately 3 years. Prior to that I

was Operations Manager in charge of the Utah operations for approximately 4 years.



3. My responsibilities with Kenco include, among other things, overseeing all
aspects of Kenco’s Utah facility located in Ogden, Utah including without limitation overseeing
inbound orders from customers, overseeing the unloading of railcars, managing the crew
responsible for unloading railcars, communicating with customers, and logistics. As the General
Manager, I am also specifically responsible for managing the delivery, placement and switching
of railcars by Utah Central Railway Company, LLC (“UCRY”) so as to prevent us from
incurring demurrage.

4. As the General Manager, [ am intimately knowledgeable with how our Utah
operation works, both from a macro and also a micro level. I understand how often our
customers ship products to us, and I am knowledgeable with how often UCRY provides switches
for us. Having been involved with UCRY and Kenco’s operations for such an extended period
of time, I understand how and when UCRY assesses demurrage.

5. I am also familiar with the alleged demurrage charges assessed by UCRY in this
matter. Indeed, I have personally communicated multiple times with UCRY representatives
these demurrage charges.

6. We have consistently disputed the demurrage charges when they result from
conditions not attributable to Kenco. UCRY has not been timely in addressing these charges
with us, as is evident from the dates of the alleged demurrage.

7. Our facility in Ogden, Utah is located at in the Business Depot Ogden (“BDO”).
The BDO is a large industrial facility spanning over 1,100 acres. (See

http://www.boyerbdo.com/about/). There are over 115 businesses currently located at BDO.

(Id.)
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8. Customers ship materials to us at the BDO by Class I rail. AsIunderstand it, the
railcars destined for BDO are removed from the main Class I rail line and moved to “spurs”
adjacent to unloading facilities via short lines. We use logistics tracking software on Rail
Connect to try and manage inbound orders from our customers. Rail Connect is a software
systern that UCRY requested we use commencing during approximately the last quarter of 2014.
Incidentally, most of the demurrage in dispute here started shortly after this new software system
was put to use.

9. In managing customer orders from our customers, we try to plan for the inbound
delivery of railcars so that we do not receive more railcars at one time than we are able to handle.
We diligently track our inbound deliveries. However, there are times when cars never appear on
Rail Connect but are ultimately placed at BDO for us. In these situations, we are not notified in
advance that the car is even coming. As far as [ know, the only reason cars would not be tracked
on Rail Connect but then delivered to the BDO is because UCRY failed to list them.

10.  Our unloading dock at the BDO can accommodate six railcars at a time. I am
personally aware that UCRY knows our loading dock can only accommodate this many cars at a
time. I have personally spoken and/or otherwise communicated with UCRY representatives
about this very thing in the past. Accordingly, we try to space inbound orders such that we never
receive more railcars than we can handle at one time. We do this purposefully to avoid an
overload of cars, and to avoid incurring demurrage. While we try to space out our inbound
deliveries, we have very little control over when the Class 1 rail line and the short line (UCRY)
interchange to actually deliver the cars.

11.  UCRY is the exclusive short line company authorized to operate at the BDO.
This means that UCRY is the only rail company that can interchange with the Class I rail line to

3
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bring cars earmarked for Kenco to the BDO. As the only rail line operating at the BDO, UCRY
is solely responsible for placing and switching cars at the various unloading locations within the
BDO, including at our unloading dock. We are completely reliant on UCRY to bring cars loaded
with materials, remove empty cars, and bring a new set of cars to be unloaded.

12. During all times relevant hereto, UCRY at best provided switches to us only three
times per week. However, at times, UCRY provided less switches per week, and sometimes
went a full week without providing any switches. This is true even though there was space on
our spur and there were cars at the BDO waiting to be delivered to us. I am also aware that
between late November and mid-December 2015, UCRY’s engine broke down at least once and
its track broke on several occasions.

13. I have reviewed the ten invoices (the “Invoices”) on which UCRY claims Kenco
is liable for demurrage. The Invoices are attached as Exhibit E to Kenco’s Response to UCRY’s
Petition. It appears from my review of the Invoices that the disputed demurrage charges stem
primarily from cars that UCRY claims were “constructively” placed for us. And to a lesser
degree, but also in a significant amount, it appears that demurrage was assessed while and after
cars were physically placed at our unloading dock.

14. As 1 review the Invoices, and having overseen our operations at the BDO and
understanding the infrequency of switches that occurred, it appears to me that a majority of the
demurrage resulted from insufficient switches and bunching of cars. The invoices reflect that
cars sat in “constructive” placement, sometimes for weeks at a time, before they were physically
placed at our unloading dock. (See Invoices 101597, 101435 and 101612.) In most all cases,

while cars were held by UCRY in “constructive” placement, we had room on our spur for cars
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and/or had empty cars that needed to be removed by UCRY and replaced with full cars. Asa
result, we were assessed demurrage for cars based on conditions that were not attributable to us.

15. Cars that are not physically placed at the unloading dock are not accessible to our
crew given how far they are located from our dock, and we have no way to unload them. I
estimate that when UCRY places cars in “constructive” placement, they are usually located a
mile away from our unloading dock.

16. Our normal practice is to unload cars as they are received, and it generally takes
less than 48 hours for our crew to unload a set of six cars. Our standard practice is to release cars
as they are unloaded, and it certainly takes less than 48 hours to unload one car and/or multiple
cars. UCRY’s system, however, does not allow us to release cars on the same day they were
delivered, even if the cars are unloaded and empty.

17. As for bunching, the Invoices also reflect that UCRY brought in significant
numbers of cars, sometimes on the same day and/or within a few days, and in amounts that our
crew could not accommodate.

18. Invoices 101597 and 101612 reflect that UCRY supposedly constructively placed
55 cars at the BDO for us in a period of 11 days, with 28 of them being constructively placed on
one day - December 28, 2015. Given my knowledge of how/when our customers send us
deliveries, I do not believe that our customers sent these orders to all be delivered during this
narrow of a window. It is inconsistent with how our customers have historically sent orders (i.e.,
quantity and timing) both pre-2015 and post-2016. [ believe that significant cars were delivered
on the same day and/or within a short period of time because of insufficient interchanges

between UCRY and the Class I rail line. We do not know who is at fault for these infrequent
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interchanges — UCRY and/or the Class I rail line. But because we cannot control how
infrequently the interchanges take place, Kenco is certainly not to blame.

19.  As stated, our unloading dock can only handle six cars at a time. When a
significant number of cars are received on the same day and/or within a very short timeframe,
there is no way that our crew can unload them all without incurring demurrage. This is
especially true considering that during the relevant timeframe, UCRY at best only provided
switching services 3 times per week, and often times less than that. Again, historically our
customers do not ship orders in quantities that we are unable to handle when switches are timely
and interchanges between UCRY and the Class I rail line are frequent.

20. These same constructive placement issues are pervasive throughout the Invoices.

21. We dispute invoice numbers 101415, 101435, 101597, 101612, 101611, 101689,
101702, and 101703 on the grounds that UCRY failed to switch cars to our unloading dock in a
timely manner, and bunched and stacked cars, thus causing significant demurrage to accrue. I
firmly believe that had our crew been given access to these cars, and had they not been bunched,
then we could and would have unloaded them in a timely manner in accordance with our
standard practice and thus reduced, if not eliminated altogether, the assessed demurrage. The
conditions causing any delay in cars were not attributable to us. In many cases, cars were sitting
on UCRY’s track waiting to be physically placed while we had room on our spur and/or we had
empty cars waiting to be removed.

22, Before UCRY filed its lawsuit in the federal district court, we requested that
UCRY mediate this demurrage dispute before the STB. We contacted the Rail Consumer Public

Assistance Program (“RCPA”) and requested that it assist with the mediation efforts. I am aware
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that the RCPA contacted UCRY but that UCRY refused to cooperate and further refused to
mediate this dispute. (/d.) Instead, UCRY went straight to litigation.

23. Furthermore, while Kenco was disputing the demurrage charges, but before
litigation had commenced, UCRY required Kenco to remit a $25,000.00 deposit with UCRY on
account of the supposed significant demurrage charges. UCRY threatened to stop providing
service to Kenco altogether unless Kenco remitted the $25,000.00 deposit. To that end, Kenco
placed a $25,000.00 deposit with UCRY in order to keep the business operational. I felt like this
was a strong-arm tactic by UCRY because they knew that we disputed the demurrage charges
and further knew that we had no choice but to remit the deposit lest our business at the BDO
cease. There is nobody else that Kenco could have used to interchange with the Class I rail line
and to provide switching services. Kenco remitted the deposit to UCRY under duress and not
because it was conceding that any demurrage charges were properly assessed.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 14th of September, 2017

/s Brett Fisher
Brett Fisher
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. FD 36131

UTAH CENTRAL RAILWAY COMPANY, LLC
V.
KENCO LOGISTICS SERVICES, LLC, KENCO GROUP,
AND SPECIALIZED RAIL SERVICE, INC.

KENCO LOGISTIC SERVICES, LLC’S FIRST SET OF REQUESTS
FOR PRODUCTION, INTERROGATORIES AND REQUESTS
FOR ADMISSIONS TO PETITIONER

Respondent, Kenco Logistic Services, LLC (“Kenco”), through counsel and pursuant to
49 C.F.R. §§ 1114.26, 1114.27, 1114.30, propounds the following Requests for Production,
Interrogatories, and Requests for Admission (collectively the “Discovery Requests™) to
Petitioner Utah Central Railway Company, LLC (“UCRY”) to be answered separately and fully,
in writing, within 15 days.

In answering the ensuing Discovery Requests, UCRY must produce all information,
documents and things that are available to it or subject to its reasonable inquiry, including
information in the possession of its attorneys, accountants, advisors, or other persons directly or
indirectly employed by or connected with it, and anyone else otherwise subject to its control.
Kenco requests that the responses to its Discovery Requests, including all documents and things,
be produced at the offices of Kirton McConkie, ¢/o Shawn T. Richards and Jackie Bosshardt, 50

East South Temple, Suite 400, Salt Lake City, Utah 84111.
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DEFINITIONS AND INSTRUCTIONS

The following Definitions and Instructions are incorporated by reference in these
Discovery Requests:

A. “UCRY” shall mean and refer to Utah Central Railway Company, LL.C, including
its agents, principals, employees, or any others acting on behalf of UCRY.

B. “Kenco” shall mean and refer to Kenco Logistic Services, LLC, including its
agents, principals, employees, or any others acting on behalf of Kenco.

C. “BNSF” shall mean and refer to the Burlington Northern and Santa Fe Railway,
including its agents, principals, employees, or any others acting on behalf of BNSF.

D. “Union Pacific” shall refer to the Union Pacific Railroad, including its agents,
principals, employees, or any others acting on behalf of Union Pacific.

E. The term “BDO” refers to the Business Depot Ogden.

F. “Class I railroad” has the meaning as defined by the Surface Transportation
Board.

G. The terms “You,” “Your,” or “Yours” shall mean and refer to UCRY.

H. The terms “switch” and “spot” shall refer to the process by which UCRY removes

railcars that have been released by a customer and/or brings consigned cars to a customer.

I. “Interchange” shall refer to the process by which railcars are transferred to or
from a Class I railroad.

J. The term “Federal Action” shall refer to Case No. 17-cv-00020, in the United
States District Court for District of Utah, initiated by UCRY through filing the Complaint, and
styled as Utah Central Railway Company, LLC v. Kenco Logistic Services, LLC and Kenco

Group, including all claims and defenses included therein.
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K. The term “Complaint” shall refer to the Complaint filed by UCRY in the Federal
Action.

L. The term “Petition” shall refer to the Petition filed by UCRY in this action before
the STB, Docket No. FD 361310.

M. The conjunctives “and” and “or” as used herein shall be construed both
conjunctively and disjunctively and each shall include the other wherever such dual construction
will serve to bring within the scope of these Discovery Requests information which would
otherwise not be brought within their scope.

N. All words in any gender shall be deemed to include the masculine, feminine, or
neutral gender, all singular words shall include the plural, and all plural words shall include the
singular, as the context may require.

0. “Person” means, in the plural as well as in the singular, any natural person,
governmental entity, agency, commission, company, authority, firm, corporation, partnership,
association, joint venture, or other form of legal entity, or any representative thereof.

P. “Document” means all writings or recordings within the scope of 49 CFR
1114.30, and shall include the most expansive view of that term, including but not limited to,
electronic documents and data, papers, notes, records, books and writings; photostats,
photographs, sound, film, video and/or digital recordings; computer disks or files; every other
means of recording upon any tangible thing, including any form of communication or
representation, including letters, e-mails, words, pictures, sounds or symbols or any
combinations thereof, memoranda (internal, interoffice, or otherwise), notes, shorthand or
stenographer’s notebooks, correspondence, telexes and telegrams (whether received or sent)

and/or minutes or notes of meetings; contracts, agreements, understandings, commitments,
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proposals, or other similar business dealings; accountants’ notes, working papers, and reports;
recordings, transcriptions, memoranda or notes made of any telephone communication or face-
to-face oral conversation between or among any persons; computer printouts, reports or other
output and the applicable program or programs therefore; instruments of assignment, transfer or
conveyance; expense reports, financial reports, financial statements, income statements, balance
sheets, and ledgers, including pro forma financials; calendar, day timer or diary entries; and
studies, reports, books, pamphlets and brochures,

Q. In answering, You must furnish all information available to You, including, by
way of illustration only and not limited to, all information in the possession of Your attorneys or
their investigators or in the possession of Your advisors, accountants, agents, or representatives.

R. If You are unable to answer any Discovery Request fully and completely after
exercising due diligence to make inquiry and secure the information necessary to do so, because
the subject matter is privileged or otherwise unavailable, please so state, answer each such
interrogatory and request to the extent possible, specify the portion of such interrogatory or
request that You claim You are unable to answer fully and completely, state the facts on which
you rely to support Your contention that You are unable to answer that interrogatory or request
fully and completely, and state what knowledge, information and belief You have concerning the
unanswered portion of each such interrogatory or request.

S. The terms “identify” or “identity” when applied to a person shall mean to state the
full name, occupation, job title, employer's name and address and present or last known (specify
which) office and home address(es) and telephone numbers of such person.

T. The terms “identify” or “identity” when applied to a business or other entity shall

mean to state its full name, the address of its principal place of business or principal place of
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activity if it is not a business, its telephone number, all fictitious names or trade names under
which such entity conducts business or any other activity, the type of organization it is, the state
and date of incorporation or establishment, its chief executive or operating officer, and its
principal business or other activity.

U. The terms “identify” or “identity” when applied to documents, including written
agreements, shall mean to state their dates, titles, Bates number, and the substance thereof, and
identify their authors, addressees, and carbon copy addressees, with such reasonable particularity
as to suffice for a specific request for production, and their present or last known (specify which)
custodian and location.

V. The terms “identify” or “identity” when applied to an oral communication or
verbal agreement shall mean to state the date and substance thereof, whether such oral
communication or agreement took place by telephone, face-to-face or otherwise, identify each
person and witness thereto.

W. The term “evidencing” as used herein, means pertaining to, concerning, referring
to, relating to, reflecting, describing, supporting, memorializing, constituting, disclosing,
embodying, associated or connected with the matter discussed.

LRI

X. The terms “communication” or “correspondence” “means all verbal, telephone,
written and/or electronic communications, including those you have possession of, access to
and/or knowledge of.

Y. If any Discovery Request is objected to by a claim of privilege, You are directed
to identify the document, communication, or other information which is withheld by the claim of

privilege, state the general subject matter of the document, communication, or other information

withheld, and state the privilege claimed. In addition, if You withhold from production any
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document on the ground that it is protected by any privilege or by the work product doctrine,
furnish the following information:

1. Date of document;

2. Author(s);

3. Addressee(s);

4. Persons who received copies;

5. Title of file in which document was contained;

6. Name of person who prepared and maintained files;

7. Subject of document; and

8. Nature of privilege claimed

REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1: Produce all Documents referred to and/or relied upon by You in (a)

preparing the Complaint, (b) preparing the Petition, and (¢) responding to the ensuing
Interrogatories, and Requests for Admission.

REQUEST NO. 2: Produce all Documents that in any way support Your claim against

Kenco for demurrage, including without limitation all Documents and records that support Your
methodology for calculating demurrage.

REQUEST NO. 3: Produce all Documents and evidence that You intend to present to

the STB in support of your claims in the Petition.

REQUEST NO. 4: Produce all Documents and communications related to railcars

consigned and/or sent to Kenco that were interchanged, placed, constructively placed, switched,

or spotted by You during 2015 and 2016.
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REQUEST NO. 5: Produce all Documents containing or related to communications

between UCRY and Kenco for the years 2015 through 2016.

REQUEST NO. 6: For the years 2015 and 2016, produce all Documents and

communications between UCRY and BNSF related to switching and/or interchanging railcars as
it relates to all railcars inbound and/or outbound to and/or from Kenco.

REQUEST NO. 7: For the years 2015 and 2016, produce all Documents and

communications between UCRY and Union Pacific related to switching and/or interchanging
railcars as it relates to railcars inbound and/or outbound from the BDO.

REQUEST NO. 8: Produce all internal Documents and communications mentioning

or relating to Kenco for the years 2015 and 2016.

REQUEST NO. 9: Produce all Documents and communications relating to any

alleged or claimed congestion, bunching, or stacking on UCRY’s rails and/or the Class I
railroads at or within 100 miles of the BDO during 2015 and 2016.

REQUEST NO. 10: Produce all Documents and communications relating to demurrage

charges against Kenco for the years 2015 and 2016.

REQUEST NO. 11: Produce all Documents and communications relating to UCRY’s

efforts to collect demurrage charges against Kenco for the years 2015 and 2016.

REQUEST NO. 12: Excluding attorney/client communications, produce all internal

communications between UCRY agents, employees and/or representatives for the years 2015
and 2016 that relate in any way to (a) problems or concerns with BNSF and/or Union Pacific
regarding interchanges in the area of the BDO, (b) repairs or maintenance of track or

locomotives at the BDO, (¢) problems or concerns relating to the need for additional equipment,
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employees, or contractors at the BDO to meet customer requests for spotting, switching, and/or
placing.

REQUEST NO. 13: Produce all Documents, including but not limited to policies and

communications, related to granting demurrage credit.

REQUEST NQO. 14: Produce all Documents, including but not limited to policies,

related to demurrage billing, collection of demurrage, and settlement of demurrage disputes.

REQUEST NO. 15: Produce all Documents and communications related to UCRY’s

efforts to bill, collect, or settle demurrage charges with Kenco.

REQUEST NO. 16: Produce all Documents including, but not limited to, formal or

informal complaints and/or communications from all UCRY customer(s) relating to requests for
switches, lack of switches, late switches, and/or inconsistent switches for the years 2013 through
2016.

REQUEST NO. 17: Produce all Documents, including but not limited to

communications, evidencing notice from UCRY to Kenco of the delivery, constructive
placement, and/or actual/physical placement of all railcars consigned to and/or delivered to
Kenco in 2015 and 2016

REQUEST NO. 18: Excluding attorney-client communications, produce all

communications between UCRY on one hand and any person on the other that relates or refers in
any way to Kenco, the Federal Action, and/or the Petition,

REQUEST NO. 19;: Excluding attorney-client communications, produce all

communications between UCRY on one hand and any person on the other that relates or refers in
any way to lack of switches, late switches, need for more interchanges with a Class I railroad,

staffing problems, and/or equipment problems.
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REQUEST NO. 20: Produce all Documents, including without limitation

communications, between UCRY and BNSF that relate in any way to UCRY expressing a
concern for insufficient switches and/or interchanges.

REQUEST NO. 21: Produce all Documents reflecting fees assessed, and the calculation

of such fees, against UCRY by BNSF and/or Union Pacific, including car hire charges for the
years 2013 through 2016, for all cars delivered to and/or from Kenco.

REQUEST NO. 22: Produce all Documents and Communications between UCRY and

the Surface Transportation Board related to attempts by the STB to mediate UCRY’s dispute
with Kenco.

REOQUEST NO. 23: Produce all Documents related to UCRY’s conversion to the

RailConnect system, including the timeline for converting to the RailConnect system, process for
converting to RailConnect, potential system glitches, actual system glitches, any training
provided to UCRY customers (including Kenco), any support provided to UCRY customers, etc.

REQUEST NO. 24: Produce all Documents and Communications reflecting complaints

UCRY has received from customers, employees, Union Pacific, and BNSF regarding problems,
glitches, difficulties, and any other errors with the RailConnect system.

REQUEST NO. 25: Produce all UCRY internal communications regarding problems,

glitches, difficulties, and any other errors with the RailConnect system.

REQUEST NO. 26: Produce all Documents, including without limitation

communications, between UCRY and Union Pacific that relate in any way to UCRY expressing

a concern for insufficient switches and/or interchanges.
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REQUEST NO. 27: Produce all Documents related to and/or sufficient to show the

amount in fees and/or penalties UCRY was assessed from BNSF for all railcars UCRY is
seeking to collect demurrage on from Kenco.

REQUEST NO. 28: Produce all Documents related to and/or sufficient to show how

much in fees and/or penalties UCRY was assessed from Union Pacific for all railcars UCRY is
seeking to collect demurrage on from Kenco.

REOQUEST NO. 29: Produce all Documents related to and/or sufficient to show how

much in fees and/or penalties UCRY was assessed from any other Class 1 railroad (other than
Union Pacific and BNSF) for all railcars UCRY is seeking to collect demurrage on from Kenco.

REQUEST NO. 30: Produce all Documents related to and/or sufficient to show the

amount of demurrage UCRY collected from all customers, on a customer by customer basis, at
the BDO during 2013 through 2016.

REQUEST NO. 31: Produce all Documents related to and/or sufficient to show the

amount of fees/penalties UCRY was assessed from any Class 1 railroad during 2013 through
2016.

REQUEST NO. 32: If You are taking, or have taken, the position that there were

insufficient interchanges between You and Union Pacific, BNSF and/or any other Class 1
railroad during the years 2015 through 2016 for railcars inbound and/or outbound from the BDO,
produce all Documents supporting that position and all Documents in which that position was
asserted.

REQUEST NO. 33: Produce all Documents from any source that relate and/or refer in

any way to any railcar for which you are seeking demurrage against Kenco.

11
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REQUEST NO. 34: Produce all Documents and communications regarding the reason

and/or cause for You constructively placing railcars for Kenco rather than physically/actually
placing the railcars. Your response to this Request should be limited to only railcars for which
you assessed demurrage that You are now seeking to recover and should be sufficient to identify

each railcar.

INTERROGATORIES

INTERROGATORY NO. 1: Identify all persons involved in deciding when and whether

UCRY will switch or spot cars for any particular customer at the BDO.

INTERROGATORY NQ. 2: Identity all persons involved in deciding when and whether

UCRY will interchange cars with a Class I railroad for railcars inbound and/or outbound from
the BDO.

INTERROGATORY NOQ. 3: Explain UCRY’s methodology for deciding which

customers at the BDO it will service each day.

INTERROGATORY NO. 4: Explain the methodology and process for how UCRY

determines demurrage credit.

INTERROGATORY NO. 5: Identify all UCRY personnel authorized to grant demurrage

credit,

INTERROGATORY NQ. 6: For each invoice attached to the Complaint and for which

you seck payment, explain how UCRY determined the number of credit days to apply to each car

listed in the invoice.
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INTERROGATORY NO. 7: Explain in detail Your position on whether UCRY received

adequate interchanges with Union Pacific, BNSF and/or any other Class 1 railroad for railcars
bound for the BDO during the years 2015 and 2016.

INTERROGATORY NO. 8: For all railcars that were constructively placed by You for

Kenco and upon which You are seeking demurrage, identify with particularity all reasons and/or
justifications as to why the subject railcar was constructively placed and not actually/physically
placed.

INTERROGATORY NO. 9: Identify the total amount of fees and/or other penalties

(including car hire charges) that You were assessed by Union Pacific for railcars placed by You
for Kenco and upon which you claim demurrage is owing by Kenco. Your answer to this
Interrogatory should include the identity of the subject railcar and the amount of the fee and/or
penalty assessed by Union Pacific for that railcar.

INTERROGATORY NO. 10: Identify the total amount of fees and/or other penalties

(including car hire charges) that You were assessed by BNSF for railcars placed by You for
Kenco and upon which you claim demurrage is owing by Kenco. Your answer to this
Interrogatory should include the identity of the subject railcar and the amount of the fee and/or
penalty assessed by Union Pacific for that railcar.

INTERROGATORY NO. 11: Identify the total amount of fees and/or other penalties

(including car hire charges) that You were assessed by any Class 1 railroad (other than BNSF
and Union Pacific) for railcars placed by You for Kenco and upon which you claim demurrage is
owing by Kenco. Your answer to this Interrogatory should include the identity of the subject

railcar and the amount of the fee and/or penalty assessed by the Class 1 railroad for that railcar.

13
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INTERROGATORY NO. 12: For all railcars that were constructively placed by You for

Kenco and upon which You are seeking demurrage as part of this STB action, identify any
person and/or entity (other than Kenco) who/that contributed to the railcar being constructively
placed rather than physically/actually placed.

INTERROGATORY NO. 13: For each railcar that was constructively placed by You and

for which you are seeking demurrage as a part of this STB action, identify with specificity each
and every reason You attribute to Kenco as to why each such railcar was constructively placed
rather than physically/actually placed. Your answer this this Interrogatory should be specific to
each time demurrage was assessed for a particular railcar.

INTERROGATORY NO. 14: Identify all railcars that You constructively placed for

Kenco, and upon which You are now seeking demurrage in this STB action, that were
constructively placed due to the fault of someone other than Kenco.

INTERROGATORY NO. 15: Identify all demurrage at issue in this STB action that You

assessed to Kenco for railcars sitting on Kenco’s spur after Kenco notified You that said railcars
were ready to be switched.

INTERROGATORY NO. 16: Identify all demurrage that you are seeking to recover in

this STB action for constructively placed cars that accrued after Kenco notified You that it had

room on its spur for the railcars.

INTERROGATORY NO. 17: Identify all communications between UCRY and the

Surface Transportation Board related to attempts by the STB to mediate UCRY’s dispute with

Kenco.

INTERROGATORY NQO. 18: Outline UCRY’s process for adopting the RailConnect

system, including when it began considering adoption, why it chose to adopt RailConnect, the
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steps involved in the adoption, notice provided to customers, training provided to customer,
timeline for adoption and training, etc.

INTERROGATORY NO. 19: Identify all complaints UCRY has received from

customers, employees, Union Pacific, and BNSF related to glitches, problems, or difficulties

with the RailConnect system.

INTERROGATORY NO. 20: Identify all problems, difficulties, and glitches that UCRY

has experienced with the RailConnect System.

INTERROGATORY NO. 21: For each railcar on which You assessed demurrage to

Kenco, identify whether bunching or stacking caused by a Class 1 railroad contributed to the
demurrage. Your response to this Interrogatory should identify the specific railcar at issue, the
total demurrage assessed for that railcar, and an explanation on how bunching or stacking from
the Class | railroad contributed to the demurrage.

INTERROGATORY NO. 22: For each railcar on which You assessed demurrage to

Kenco identify whether inadequate interchanges with the Class 1 railroad contributed to the
demurrage. Your response to this Interrogatory should identify the specific railcar at issue and
the total demurrage assessed for that railcar and the reason insufficient interchanges from the
Class 1 railroad contributed to the demurrage.

INTERROGATORY NO. 23: Ifany of Your responses to the ensuing Requests for

Admission are anything other than an unqualified admission, state with particularity the factual

basis and reason for Your response.
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REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Admit that the Documents produced in response

to these Discovery Requests are true and accurate copies of originals.

REQUEST FOR ADMISSION NO. 2: Admit that UCRY experienced maintenance

issues in the winter of 2015-2016 at the BDO, including broken or unusable track.

REQUEST FOR ADMISSION NO. 3: Admit that UCRY is (and/or was, as the case may

be) in a dispute with Union Pacific regarding insufficient interchanges during the timeframe for
which it assessed demurrage to Kenco that is the subject of the Federal Action and this STB
matter

REQUEST FOR ADMISSION NO. 4: Admit that UCRY is (or was, as the case may be)

in a dispute with BNSF regarding insufficient interchanges during the timeframe for which it
assessed demurrage to Kenco that is the subject of the Federal Action and this STB matter.

REQUEST FOR ADMISSION NO. §: Admit that You did not provide Kenco with

timely switches for all times during which You are seeking demurrage against Kenco in this

matter,

REQUEST FOR ADMISSION NO. 6: Admit that some railcars that You constructively

placed for Kenco, and for which You are now seeking demurrage, were not constructively placed
due to the fault of Kenco.

REQUEST FOR ADMISSION NO. 7:  Admit that during the time You assessed

demurrage to Kenco, and that You are now trying to recover in this STB action, You experienced

bunching on Your tracks due to no fault of Kenco.

16
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REQUEST FOR ADMISSION NO. 8: Admit that during the time You assessed

demurrage to Kenco, and that You are now trying to recover in this STB action, You placed
more railcars than Kenco could handle at a given time.

REQUEST FOR ADMISSION NO. 9:  Admit that at times, You assessed demurrage to

Kenco on railcars sitting on Kenco’s spur after Kenco notified You to switch the railcars.

REQUEST FOR ADMISSION NO. 10: Admit that the total amount of demurrage You

assessed to Kenco is higher in amount than any fees/penalties (including car hire charges) You
paid (or have been asked to pay) to Class 1 railroads for the railcars subject to Your demurrage
assessment.

REQUEST FOR ADMISSION NO. 11: Admit that the problems with the RailConnect

system contributed delayed railcar deliveries to Kenco.
DATED this 22nd day of February, 2018

KIRTON McCONKIE

/s/ Shawn T. Richards

Shawn T. Richards

Jackie Bosshardt

50 E. South Temple, Suite 400

Salt Lake City, UT 84111

Attorneys for Specialized Rail Services, LLC;
Kenco Logistic Services, LLC

4836-0231-1258



CERTIFICATE OF SERVICE

I certify that on the 22™ day of February 2018, I caused a true and correct copy of the
foregoing KENCO LOGISTIC SERVICES, LLC’s FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION, AND REQUESTS FOR ADMISSION TO
PETITIONER to be served on the foregoing by email and U.S. Mail, postage prepaid:

LAW OFFICES OF LLOUIS E. GITOMER, LLC
Louis E. Gitomer

loutlgraillaw.com

600 Baltimore Avenue, Suite 301

Towson, Maryland 21204-4022

/s/ Terri L. White
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2611135 -WOODPULP
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2611135 “WOODPULP
2611135 WOQDPULP

2611135 “WOODPULP

2611135 -WOODPULP
2611135 -WOODPULP
2611135 -WOODPULP
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FBOX
FBOX
NS
RBOX
FBOX
RBOX

BKTY

CNW
RBOX
REOX
s0U
CEFX
HPJX
HPIX
MWCX
NS
Sou
FBOX
MWCX

RBOX

soU
FBOX
TOFX
RBOX
RBOX
sou
NS
80U
sou
HPIX
GTW
OAR
0AR
QAR
OAR
OAR

(OAR

QAR
RBOX
REOX

51219

51285
62152
62201
33200
160918
502339
504577
412531
33472
505860
40407
156425
520060
32210
32451

565002

501348
758040
758048
500593
483458
565304
502396
500586
37416
565586
e
887192
33849
37638
565080
463408
585209
565339
758094
408450
61270
61293
62120
62129
62147
821 79
62222
36808
36950

I e I i I S D . I D S

el I S D I D R R (R o

W WP P PP BB BB BB B WP

665245
665247
885250
865251
543379
983153
999933
999993
843008
995999
999999
636597
108376
999999

899998

132644
120578
204118
310851
250846
24€756
122285
122369
999999
282023
302912
122561
959599
999999
993999
999999
12 3429‘
124287

124286

124214
454819
999999
667280
867282
867283
867284
867286
667287
867289

99995

999959

11316
1713416
W13/18
1:‘15:&8

1ens

11218
128116
1:‘3‘m6
REARTAS)
2116
1/26/16
1/23/18
142816
1128116
21ehe
1130118
120018
21416
12129/1%
2/9/16‘
218116
2/4/16
2i4/16
214118
2110116
21116
2/6/116
2724118

2nat6

22818

| YZBIS

214118
2121116
2421118
21916
2/2316
35116
271816
211818
2na1e
2118118
218116
21818
2118118
3716
3/6/16

1128116
1428116

12816

2eng

128118

22016
22116
22016
212116
2216
2516
25/16

2110116

201018

21616

21618
2116116
2/18/16

218116
218116

2118116
218716
218716
222116
222116
22218
2022118
226116
226/16
32018

3216
s

34018
34116

3416
3/7116

311016
310186
81018
3M10/16
31016
31018
3110116

310118

3110116
31018

13:30

13:30

13:30
13:30

1330

1’?’:10
1710
1710
1710
17:10
16:00
16:00
17,30
%7:30
17:45
17‘:45“
17:45
1630
16,30
15,30
156:30
15:30
15:30
15:39
16.39
1689

1639

16,25
16:25

- 1348
13:48

13:48

1102

11:02
11:02
1817
08.00
08:00

. 0800

08:00
08:00
OStOQ
08.00

G800

08:00
08:00

USINESS DEPC BNSF
USINESS DEPC BNSF
USINESS DEPC BNSF
USINESS DEPC_BNSF
USINESS DEPC  LIP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP_
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC P
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESSDEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESSDEPC  UP
USINESS DEPC_ UP
USINESSDEFC  UP
USINESS DEFC  UP
USINESS DEPC  UP
USINESS DEPC UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC BNSF
USINESS DEPC BNSF
USINESS DEPC BNSF
USINESS DEPC BNSF
USINESS DEPC BNSF
USINESS DEPC_ BNSF
USINESS DEPC BNSF
USINESS DEPC  UP
USINESS DEPC  UP

721
721

721

721

721

21
721

21

721
721
721

721

721

721

721
721
721
?21

721

721

721

721
721
721

721

721

771

721

21

A
o

721
721

721
21

800

800
800

800

800
B0
800

800
800
800

" KENGRO 800

~ KENGROB0O

" KENGRO 800

'KENGRO 800

 KENGRO 80D

" KENGRO 800

_KENGRO 800

KENGRO 800
 KENGROSDD

| KENGRO 800

_KENGRO 8OO

 KENGRO 80D

KENGRO 800

" KENGRO 800

 KENGROB0D

KENGRO 800

 KENGRO 800

(KENGROBOD

KENGRO 800

KENGRO 800 )

KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGROB0D
KENGRO 800
KENGRO 800
KENGRO 800
KENGROBO0
KENGRO 800

KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800

KENGRO 800
KENGRO 800

KENGRQ BOC
KENGRO 800

000292

 |reosso
Loads 03

RPWRS10127
RPWRS10127

RPWRS10127
.. |REWRS10127
B

LCG46 30
LCG48 30
LCG46 02
LCGa6 30
LCG45 02
LCG46 04
LCGAS 04
LCG46 09
LCGas 07

LeGHs 14

LCGAE 14

|rcess 14
jLeods 16

LCG4E 16

LCG46 16

LCG46 18
LCG48 18
LCG4B 16
LCG4s 21

Loeas 21

LCG4s 21
LCGas 21
LCG4b 25

o s

LCG

LG8 01

LCG48 01

LCG4E 03
IBUPQ7
LCG46 08

RPWR510109'

RPWRS10108

RP’WR51010’9" '

RPWRS10109
RPWRS10109

IrPWRS10100

RPWRE10109
LCG4E 08
LCG46 08

mime e T e r T B MMM M e e e mim e s Mmoo MM e e

2811138 ~W(jODPULP

2611138 -WOODPULP

2611135 -WOODPULP

2611135 WOODPULP
2899111 -SALT. -
2621345 -PAPER PRINTING
2631117 -PULPBOARD

2631117 -PULPBOARD

2621345 -PAPER PRINTING

2631 1'17 -PULPBOARD
2631117 -PULPBOARD
2899111 -8ALT ‘
2899‘!11 -SALT

4231220 -REV PALLET,SHPN
2631417 -PULPBOARQ

2899111 -SALT

2621245 -PAPER PRINTING
2898111 -8ALT

2889111 -SALT
2898111 -SALT
2899111 -8ALT

2621345 -PAPER PRINTING
2621345 -PAPER PRINTING

2631117 -PULPBOARD

2899111 SALT

2898114 -SALT

2621345 -PAPER PRINTING
2831117 -PULPBOARD
1471110 -BARIUM SULPHATE

2631117 -PULPBOARD

2033615 -TOMATO PASTE
2624345 -PAPER PRINTING
2621845 -PAPER PRINTING _
2621345 -PAPER PRINTING
2621345 -PAPER PRINTING

2899111 -SALT
2631117 -PULPBOARD
2641135 -WOODPULP
2611135 WOODPULP
2611135 -WOODPULP

2611135 -WOODPULP

2611135 -WOODPULP
2611135 -WOODPULP
2611125 -WOODPULP
2631117 -PULPBOARD
2631117 -PULPBOARD

FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
HUTCHINSON, KS
EASTOVER, SC
SEANISH FORK, UT
ROPER, UT

|EASTOVER, 8C

NORTH YARD, CO
SALT LAKE CITY, UT
HUTCHINSON, KS
HUTCHINGON, KS
DAVIS, CA

CENTENNIAL PARK. UT

HUTCHINSON. KS
SELMA, AL ,
HUTCHINSON, K3
HUTCHINSO, KS
HUTCHINSON, K§
HUTCHINSON, K3
SELMA, AL
SELMA, AL
ROPER, UT
HUTCHINSON, KS
HUTCHINSON, KS
SELMA, AL

{PROVISO, IL

MEMPHIS, TH

CENTENNIAL PARK, UT

EIGHTENST, KS
SELMA, AL
SELMA, Al o
SELMA,”AL o
SELMA AL
HUTCHINSON, KS )
ROPER, UT
FOUNTAN, AL
FOUNTAIN, AL
FQUNTAIN, Al
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
NAMPA, i

WMINIDOKA, ID

QGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT

OGDEN, UT

OGDEN, UT

(OGDEN.UT
OGDEN, UT |

OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDER, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT

OGDEN,UT

OGDEN, UT

OGDEN, UT '

OGLEN, UT
OGDEN, UT
OGDEN, UT

| OGDEN, UT

OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
QGDEN, UT

OGDEN, UT

OGDEN, UT
OGDEN, UT |
OGoEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT




RBOX
FBOX
SOU
sau
NS
NS
QAR
RBOX
RBOX
RBOX
RBOX
CEFX
NS
NS
NS
RBOX
sQuU
MWCX
NS
ONW
BKTY
FBOX
FBOX
ITFEX
ITFX
FBOX
FBOX
NS
30U
HPJX
NS
REOX
RBOX
S0U
SOU
RBOX
RBOX
RBOX.
BKTY
KCS
NS
NS
RBOX.
SOU
AGR

40091
504018
565084
565432
463411
263516
473021
81212
3118
38067
39539
43264
501222
463114
463440
463486
36158
565457
500570
482110
520068
156040
502784
505327
500608
501256
502427
504887
463130
565256
758041
463502
34845
38846

565283

565320
32210
39664
43184
151807
743310
410201
483203
42939
530529
77628

999999
9599999
125575

125585
125703

125740
938993
56785
999999
999999
999999
999999
686451
1268259
126522
128161
989988
126184
161805
126853
999999
999999
999999
999999
399559
399802
989999
9989399
128842
129608
535728
126873
516324
253160
129974
129972
999999
999999
999999
999999
869628

999989

804456
599989
999289
670858

346116
31216
343118
3/3/18
3/4/16
34116
31818
3/416
3/13/18
3/18/16
314116
3M4/18
31116
3/918
E kil
39118
321018
5{9116
33;1?!16

31416

321116
/4716
4/4/16
41116
4/5/16
45018
4117116
4117116
438!16
Af7I8
411518
414118
4114116
3/24/16
4/11/18
411116
5/116
5/1/16

e

St

'43’21316

S8
4122116

5/8/16

5/8/16
Ai27116

16
301616
321116
32116
3128016
32316
2916
23716
323116
23016
32316
32318
29018
29016
302816
302916
3120116
3020116
3430/16

3/30/18

4418
4/5/16
415/16
415116
42116
421118
122116
422116
422116
422116
476116
4B/16
12616
426116
4426016
426016

_ 5/ate

siarie
'5/4/'16
51118
51118
5111416
5.{11!16
5/11(15
5117186
516116

08:00
18368
13.00
1300

08:00

08:.00

08:00

08:Q0
08:00

08:00

08:00
08:00
17.45

1745

17.45
17.45
17.45
17:45
20:45
20:48
'1'3:00
11:50
11:50
11:60
08:00
08:00
1407
14.07
14:07
14:.07
13:45
13;45
1345
15:45
13:45
13:45
08:00

08:00

08:00
1345
1345

1345

13:45
13:45
13:45
09:00

USINESS DEFC  UP

USINESS DEPC  UP

USINESS DEPC UP

USINESS DEPC  UP
USINESS DEPC  UP

USINESS DEPC  UP

USINESS DEPC  UP

USINESS DEPC  UP

USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESSDEPC  UP
USINESSDEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEFC  UP
USINESSDEFC  UP
USINESS DEPC  UP

USINESS DEPC e '

USINESS DEPC  UP

USINESS DEPC  UP

USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DERC  UP
USINESS DEPC  UP

USINESS DEPC  UP

USINESSDEPC  UP
USINESSDEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP

USINESS DEPC  UP

USINESS DEPC UP
USINESS DEPC Ui5
USINESS DEPC  UP
USINESS DEPC  UP
USINESS DEPC  UP

USINESSDEPC  UP
USINESSDEPC  UP
USINESS DEPC  UP

USINESS DEPC  UP

USINESSDEPC  UP
USINESS DEPC UP

USINESS DEPC  UP

800

721

-

721

2

721
721

e

721
721

721

721

721

721
721

21

721

721

721

721
721
72t
721
72’1

721

721
721
721
800

800

800
800

800
721

721
721

2t

a1

=,

721
721
721

USINESS DEPC BNSF 804

KENGRO 800

KENGRO 800

KENGRQO 800

 KENGRO 800

KENGRO 800
KENGRO 800
" KENGRO 800

 KENGROBOD
KENGRO 800

 KENGRO 500
‘KENGRG 80O
KENGRO 800

 KENGRO 80D

KENGRO 800
KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800
KENGRO 800
KENGRO 800
KENGRO 800
KENGRO 800
KENGRO 800

KENGRO 800
KENGROB0O
KENGRO 800
KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800
KENGRO 800
KENGRO 800
KENGROB00

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800

KENGRO 800

KENGRO 800
KENGRQ 800
KENGROSOD
KENGRO 800

KENGRO 800

000293

|rcoas 26

Lo o8
LCGS 13
LCGae 17
LCGHS 17
ooz
LCG45 22
LCGH6 22
LCG4S 22
LCGA8 22
LCG6 22
LOG46 22

LCG4E 22

LCG48 29
LCGAB 29

LCG4AB 29

LCG4s 29
LCG46 28
G645 26
LCG46 28
LCG46 29
LOGA6 03
LCGAS 05
LCG4s 05
LCGAS 05
UPIN
UPIN
LCG48 21
LCG4s 21
LCGaB 21
L¢G4€> 21
LCBas 26
LOGHE 26
LCG46 26

LCG4G Zé )

|reeas 26

LCG46 03

LOG48 03

LCG46 03

Losa0 10
1046 10
LCG% 10
o 10

jHoaes 10

LCG4A6 10
RPWRS10112

FOmimoE Mo M mm o mo- —— ot mIimor e m MM m e m e i M mEim L morm i emim

' 2631 117 -PULPBOAR’D

2631117 -PULPBOARD
2621345 -PAPER PRINTING
2621345 -PAPER PRINTING

2621345 -PAPER PRENTING B
2621345 -PAPER PRINTING

2631117 -PULPBOARD
2611135 -WOODPULP
2044110 -RICE

2631117 -PULPBOARD

2631117 -PULPBOARD
2631117 -PULPBOARD
2899111 -SALT ’
2621345 -PAPER PRINTING
2621345 -PAPER PRINTING
2621345 -PAPER PRINTING
2651117 -PULPBOARD

2621345 -PAPER PRINTING

2899111 -SALT
2621345 -PAPER PRINTING
2621345 -PAPER PRINTI
2631117 -PULPBOARD
2631117 -PULPBOARD
2038111 -MXDLD CND GOODS
2899111 -SALT

2899111 SALT

2039111 -MXDLD GND GOODS

2039111 -MXDLD CND GQQDS
2621345 -PAPER PRINTING
2621345 -PAPER PRINTING
2889111-SALT

2621345 -PAPER PRINTING
2899111 -SALT

2899111 -SALT

2621345 -PAPER PRINTING
2621345 -PAPER PRINTING
2631117 -PULPBOARD
2033615 -TOMATO PASTE |
2631117 -PULPBOARD
3742212 -RWY CAR ,
2621345 -PAPER PRiNT’NG )

2033815 -TOMATO PASTE

2621345 -PAPER PRINTING
2631117 -PULPBOARD
2631117 -PULPBOARD

2611135 -WOODPULP

CENTENNIAL PARK, UT
ROPER, UT

SELMA, AL

BELMA, AL

SELMA, AL

SELMA, AL

NAMPA, ID

ALGUSTA, M3 B
SALT LAKE CITY, UT
SPANISH FORK, UT
MINIDOKA, 10
MINIDOKA, 10

~|HUTCHINSON, KS

SELMA, AL
SELMA, AL
SELMA, AL
ROPER, UT
SELMA, AL
HUTCHINSON, KS
SELMA, AL

|PROVISO, L

ROPER, UT

ROPER, UT

SALT LAKE CITY, UT
HUTCHINSON, KS
HUTCHINSON, K3

[BALT LAKE CITY, UT

SALT LAKE CITY, UT
SELMA AL
SELMA, AL
HUTCHINSON, KS
SELMA, AL
HUTCHINSON, KS
HUTCHINSON, KS
SELMA, AL

SELMA, AL

NAMPA, D

IRONTON, UT

SALT LAKE GITY, UT
RELIANCE, WY
EASTOVER, SC
RELIANCE, WY
EASTOVER SC
CENTENNIAL PARK, UT
RELIANCE, WY
FOUNTAIN, AL

OGDEN, UT

OGLEN, ut

OGDEN,UT

OGDEN, UT
OGDEN, UT
QGDEN, UT

OGDEN, UT

OGDEN, UT
OGDEN, uTr
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT

OGDEN, UT

OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT

OGDEN, ut

OGDEN, UT

OGDEN, UT

OGDEN, UT

OGDEN, UT

OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
QGDEN, UT_
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT
OGDEN, UT




AGR
CNW
FBOX
FBOX
RBOX
RBOX

MWCX
RBOX
RBOX

RBOX

GNRR
OAR
OAR

NS

REOX.

COER
COER
COER
COER

WRWK
WRWK
WRWK
REOX

sP
RBOX

77688
520085
602054
502159

32330

32818
500595

36168

3402

39764

22359

81201

62158

3729
483277

20788
??2178
172183
172185
17218§

3751
3773

3779

39878
247215

34330

670859
995089
995999
999999
682477
671223
148441
999999
179836
299999
670861
670863
670911
850553
132876
225715

671547

871543

671550

871551
671560
671562
671564
310423
317486
999989

427116
511418
5/14£16
5!14!16
427416

4126116
512116

lcate]
5/4116
5/15/16
427116
42718

42816

4/30/18
5018
5/7116
5/9/18
5916
519116
59716
5i9/16
5/9/16
59/16

5/13/16

5(14/18

5i22/16

5116718

5116116
516116

518118
§16/16
S16/16
51816

&1818

5118!16

S

5/28116
5123116

§/2316 ¢

523116
§/2316

5218

Sizehe
526118

5126116

526116
5126116
5126116
5/26/16
52718
5127116
513916

0500
08:00
08:00
09:00
09:00
09:00
09:30
0930

09:30

09:30
11:51
11:51‘
11:61
11:65

11:5%

11:58

A

18:18
1818

1818

18:18
18:18
18:18

ary

1212
09:28

USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC

USINESS DEPC |

USINESS DEPC

USINESS DEPC

USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC

USINESS DEPC

USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC
USINESS DEPC

ENSF
up
up
up
up
up_

ur

us

e

up

BNSF ¢

BNSF

BNSF
up
up
up

BNsF

BNSF

BNSF
800

BNSF
BNSF
BNSF

BNSF

urP

up

up

804

721
721

800
800
800
800
800
800
80

800
800
800

21 S
KENGRO 800

~ KENGRO 800

© KENGRO 800

| KENGROS0O

" KENGRO 800

I

721

" KENGRO 800

KENGRO 800

_KENGRO 800
_ KENGRO 800

KENGRG 800
KENGRO 800

KENGRO 800
KENGROBOO

KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800
KENGRO 800
KENGRO 800

KENGRO 800
KENGRO 800

KENGRO 800

KENGRQ 800

RPWRS10112
LCG4S 15
LCG4S 12
LCG4S
Locds 15

leess 15

LCG48 17

B

LCG4s 17

LCG45 17
RPWRS10120
RPWRS10120

RPWRS10120

LCG48 22

Lo 22

LCG4s 22
RPWRE10123
RPWRS10123

RPWRE10123

RPWRE&'] 3123 )
RPWR510123
RPWRS10123
RPWRE10123
LoGes 26

oG48 26

LCGA46 2%

Mmoo r i e e T e M mir e e m o mom e

2611135 WOODPULP

2039111 -MXDLD CND GOODS
3511110 -AL FRT RTE SHPM
4811110 -AL FRT RTE SHPM
2899111 -SALT ‘
2859111 -SALT

2899111-SALT
2631117 -PULPEOARD
2808111-SALT

2631117 -PULPBOARD

2611135 WOODPULP
2611135 -WOODPULP
2611135 “WOODPULP
2621345 -PAPER PRINTING
2671345 -PAPER PRINTING
2808111 -8ALT
2611135 -WOODPULP

2611135 -WQODPULP

2611135 -WOODPULP

2611135 -WOODPULP

2611135 -“WOODPULP
2611135 -“WOODPULP

2611135 -WOODPULP : o

2899111 -SALT
2899111 -SALT

FOUNTAIN, AL
SALT LAKE CITY, UT

|waRNER, UT

WARNER, UT

{mutcHivson, ks

HUTCHINSON, KS
HUTCHINSON, KS
MINIDOKA, 1D
HUTCHINSON, KS

‘ NAMPA, D

FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
EASTOVER, SC
SELMA, AL
HUTCHINSON, KS
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
FOUNTAIN, AL
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Shawn T. Richards (11949)
Jackie Bosshardt (14139)
KIRTON McCONKIE

Kirton McConkie Building

50 East South Temple, 4" Floor
P.O. Box 45120

Salt Lake City, Utah 84145-0120
Telephone: (801) 328-3600
Facsimile: (801)321-4893
stichards@@kmclaw.com
ibosshardt@kmclaw.com

Attorneys for Respondent Kenco Logistic Service, LLC

And Kenco Group

SURFACE TRANSPORTATION BOARD

UTAH CENTRAL RAILWAY COMPANY,
LLC,

Petitioner,
AR
KENCO LOGISTIC SERVICES, LLC, a
Delaware limited liability company, KENCO
GROUP, and SPECIALIZED RAIL
SERVICE, INC.

Respondents,

KENCO LOGISTIC SERVICE, LLC
AND KENCO GROUP’S RESPONSE
TO PETITION FOR DECLARATORY
ORDER

Docket No. FD 361310

Respondent Kenco Logistic Services, LLC and Kenco Group (collectively, “Kenco”),

through counsel and pursuant to 49 C.F.R. § 1111.4, hereby respond to the petition (the

“Petition”) filed by Utah Central Railway Company, LLC (“Petitioner” or “URCY™). Kenco

responds to the equivalently numbered paragraphs in the Petition, as follows:
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PARTIES

1. Kenco admits that UCRY is subject to the jurisdiction of the STB. Kenco is
without information or knowledge sufficient to form a belief as to the truth of the remaining
allegations contained in paragraph ! and on that basis, denies the same,

2. Kenco admits the allegations contained in paragraph 2 of the Petition, except
denies that Kenco Logistics Services, LLC is organized and existing under the laws of
Tennessee, and denies that it is liable to UCRY for all or most of demurrage that has been
assessed,

3. [n responding to the allegations contained in paragraph 3 of the Petition, Kenco is
without information or knowledge sufficient to form a belief as to the truth of the allegations
related to co-respondent, Specialized Rail Service, Inc. (“SRS”) and therefore denies the same.

BACKGROUND OF THE ACTION

4, Kenco affirmatively avers that the referenced complaint, attached as Exhibit A to
the Petition, speaks for itself and Kenco denies all allegations inconsistent therewith. Kenco
further affirmatively avers that in the referenced lawsuit, SRS denied that it was liable to UCRY
for assessed demurrage.

s, Kenco affirmatively avers that the referenced complaint, attached as Exhibit B to
the Petition, speaks for itself and Kenco denies all allegations inconsistent therewith. Kenco
further affirmatively avers that on March 17, 2017, Kenco filed an Answer in the referenced
lawsuit in which Kenco denied liability to UCRY for the assessed demurrage and raised various
affirmative defenses. Kenco’s Answer is attached hereto as Exhibit A and incorporated herein

by reference.
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6. Kenco admits that it denied the reasonableness of the demurrage charges. As will
be discussed below, UCRY improperly charged Kenco demurrage in numerous instances where
any delay in releasing cars was not the fault of Kenco. Rather, the delay was a result of, among

other things, bunching and insufticient switching services.

7. Admitted.
8. Admitted.
9. Admitted.
10. Kenco does not oppose consolidation of these matters.
DEFENSES
FIRST DEFENSE

For purposes of efficiency and judicial economy, Kenco specifically incorporates herein
and refers to the defenses it raised in its Answer, Exhibit A hereto, as if they were fully set forth
herein,

SECOND DEFENSE

Kenco incorporates herein SRS’s September 14, 2017, Response to UCRY’s Petition as if
fully set forth herein. Although the specific demurrage charges are diffcrent, many of the issues
raised in SRS’s response are equally applicable to Kenco. This includes, but is not limited to, the
issues raised in the email correspondence attached to SRS’s Response with respect to bunching,
stacking, and UCRY’s locomotive and other track problems. Because SRS and Kenco both
operate out of the BDO, Kenco experienced the same and/or very similar problems as SRS

during the same periods of time.
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THIRD DEFENSE

UCRY’s demurrage charges are unreasonable because they stem from car hire charges
(charges for cars by mileage or time while in another railroad’s possession) between the Class [
rail line and UCRY. The demurrage charges are directly related to rail cars that were
unreasonably bunched as a result of service related and operational challenges between the Class
1 rail carrier and UCRY. (See Declaration of Ann Christopher dated September 14, 2017
(“Christopher Decl.”).) A true and correct copy of the Christopher Decl. is attached hereto as
Exhibit B and incorporated herein by reference.

FOURTH DEFENSE

The Petition fails to state a claim upon which relief can be granted. Indeed, UCRY has
utterly failed to meet its burden of showing that the demurrage charges assessed on the invoices
referenced in its Petition are reasonable. That burden rests solely with UCRY. See, e.g., Unger
- Pet. For Decl. Order - Assessment and Collection of Demurrage and Switching Charges, NOR
42030, slip op at 9, pg.6 (STB served June 14, 2000) (“[i]n a court action to collect demurrage
charges, the burden of proof is on the railroad to provide evidence of actual or constructive dates
of car placement and release and to show how the assessed charges were computed.”). Here,
UCRY failed to even present the STB with the invoices that UCRY claims provide the basis for
the assessed demurrage. (See Petition.) Instead, UCRY sumply attaches its amended complaint
to the Petition, identifies the invoices by reference, and asks that the STB blindly accept its
demurrage calculations. (See generally id.) UCRY does not provide the STB with any analysis
regarding why demurrage was assessed, when cars were placed (constructive or physical), when
cars were spotted, whether Kenco had access to cars once they were placed, whether UCRY’s
interchanges with the Class 1 rail line were so infrequent that railcars earmarked for Kenco were

4
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brought in bunches rather than adequately spaced out as Kenco anticipated and expected, how
frequently (or infrequently) cars were switched, or any other factor contributing to the
assessment of demurrage. This analysis is completely lacking from the Petition. Kenco will
provide its own analysis of these factors below.

Typical rail tarifts, including freight taritfs PRC1000 and PRC6004-3 (collectively, the
“Tarifts™) at issue here, which UCRY did not attach to its Petition, provide that when a car
cannot be physically “placed” due to a condition attributable to the consignor or consignee, the
railroad will hold the car and begin charging demurrage. True and correct copies of the Tariffs
are attached hereto as Exhibit C. As will be evident in this case, many of the conditions upon
which demurrage was assessed stem from conditions that are not attributable to Kenco. Indeed,
while demurrage was accruing on cars held by UCRY, Kenco had empty space and/or empty
cars sitting on its spur waiting to be switched. These are conditions attributable to UCRY and/or
the Class 1 rail line, Demurrage should not have been assessed in those situations. Thus,
UCRY’s claims fail under its own Tariffs.

FIFTH DEFENSE

UCRY’s demurrage charges are unreasonable, due primarily to insutficient switching and
bunching. Kenco operates in a warehouse located at the Business Depo Ogden (*BDO™), a large
industrial facility spanning over 1,100 acres. (See Declaration of Brett Fisher dated September
14, 2017 (“Fisher Decl.”) at § 7.) The Fisher Decl. is attached hereto as Exhibit D incorporated
herein by reference. There are over 115 businesses currently located at BDO. (/d.) Kenco’s
customers ship materials to Kenco at the BDO in railcars via Class [ rail. (/d. 4 8.) The railcars
destined for BDO are removed from the main Class [ rail line and moved to “spurs” adjacent to
unloading facilities via short lines. (/d.) Kenco tries to track cars in transit through Rail Connect

5
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software, so as to make sure it is prepared to unload all cars in a timely and efficient manner-
thus eliminating and/or reducing all possible demurrage. (/d. 1Y 8-9.) Kenco’s unloading dock
can fit approximately six railcars at a time. (/d. § 10.) UCRY asked Kenco to use the Rail
Connect software system commencing in approximately the last quarter of 2014, (/d. § 8.) Itis
worth noting that prior to UCRY asking Kenco to use Rail Connect to track car deliveries, Kenco
rarely experienced issues with bunching or demurrage. (Id. ¥ 8, see also Christopher Decl. at Ex.
A thereto.)

UCRY is the exclusive short line rail company authorized to operate at the BDO. (Fisher
Decl.q 11.) Assuch, UCRY is solely responsible tor interchanging with the Class I rail line to
bring cars earmarked for Kenco to the BDO. (/d.) Although Kenco diligently tracks its orders,
Kenco has no control over how frequently UCRY and the Class I rail line interchange and
actually bring the cars. (/d. §§ 8-11.) Moreover, there are times when UCRY delivers cars
without giving Kenco any notice of the delivery until after the cars have been constructively
placed. (Id. 9.) UCRY is further solely responsible for moving, “switching” or “placing” cars
at the various unloading locations within the BDO, including at Kenco’s unloading dock. (/d. 4
11.) At best, during all times relevant hereto, UCRY provided switches three times per week.
(Id. 4 12.) However, often times, UCRY provided less switches, and sometimes went a full week
without providing any switches, (Id.)

Attached hereto as Group Exhibit E are the ten invoices (the “Invoices”) allegedly
giving rise to UCRY’s unpaid demurrage claims against Kenco. In large part, the demurrage
stems from cars that were allegedly “constructively” placed by UCRY at the BDO and to a lesser
degree, railcars that sat empty by Kenco’s loading dock awaiting a switch by UCRY. (/d. § 13,
see also Ex. E.) The problem with UCRY’s alleged constructive placement, among other things,

6
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is that UCRY failed to provide sufficient switching services to allow Kenco to access the
“constructively placed” cars and unload them in a timely manner. (/d. 19 14-15, see also Ex E.)
Cars sat in supposed constructive placement, sometimes for weeks at a time, because UCRY
failed to switch them to Kenco’s unloading dock. (Fisher Decl. 9 14-15, see also Ex. E.)
Kenco has no ability to access cars that are “constructively placed” given how far they are from
Kenco’s unloading dock — i e., approximately onc mile away. (Fisher Decl. Y 14-15.) In most
all cases, while cars were held by UCRY in “constructive” placement, Kenco had room on its
spur for cars and/or had empty cars that needed to be removed by UCRY and replaced with full
cars. (/d. 99 14, 21.)

This situation was exacerbated when UCRY bunched the “constructively” placed cars,
(Fisher Decl. § 17-19, See Ex. E.) Kenco’s unloading dock can only accommodate six cars at a
time, which UCRY was aware of. (Fisher Decl. 4 10.) Unless UCRY timely switches out the
empty cars, UCRY’s delivery of a high volume of cars for Kenco will stack up in supposed
“constructive” placement, due to no fault of Kenco. (Id. § 19.) Railcar bunching is due, upon
information and belief, to insufficient interchanges between UCRY and the Class I rail line. (/d.
19 18-19, Christopher Decl. at Ex. A thereto.) Kenco has no control over how often UCRY and
the Class I rail line interchange. Although Kenco tracks its inbound deliveries, if UCRY and the
Class 1 rail line do not frequently interchange, the result will be Kenco receiving more cars at onc
time than it anticipated, and more than it is able to accommodate. (/d. 1Y 18-19, Christopher
Decl. at Ex. A thereto.) Under the Tariffs, if cars are not able to be delivered to Kenco’s
unloading dock due to no fault of Kenco, then they cannot be considered as constructively

placed. (See Ex. C.) And therefore, no demurrage should accrue. (Id.)
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A cursory review of the Invoices bears this out. Take invoice 101597 for example. (Ex.
[ at invoice 101597.) This invoice reflects that on December 28, 2015, UCRY “constructively”
placed 28 cars for Kenco, even though Kenco can only accommodate six cars at a time.
Although these cars were delivered from Kenco’s customers, they were not supposed to all be
delivered on the same day because historically, that is not how Kenco’s customers operate.
(Fisher Decl. 4 18.) Upon information and belicf, these cars were all delivered on the same day
(i.¢., bunched) because of insuftficient exchanges between UCRY and the Class [ rail line. (/d. ¥
18, Christopher Decl. at Ex. A thereto.) Kenco does not know if this is the fault of UCRY and/or
the Class I rail line. (Fisher Decl. 9 18.) But it certainly is not Kenco's fault. (/d.) Again, it is
worth restating that prior to UCRY asking Kenco to use the Rail Connect software, Kenco never
had a problem with bunching, receiving more cars at a time than it could handle, and never had
any significant demurrage accrue. (/d. § 13, Christopher Decl. at Ex. A thereto.)

Here is where the problem is aggravated: it took UCRY a substantial period of time ~ in
some cases more than 3 weeks - to switch those bunched cars to Kenco’s unloading dock where
Kenco could actually unload the cars. (Ex. E at invoice 101597.) Kenco cannot access the cars
unless/until they are physically placed at Kenco’s unloading dock. (Fisher Decl. § 15.) Some of
the more egregious examples of this are found on invoice 101597 at lines 16-33 (comparing
constructive placement date or “PCON” with the “Placed” date). Yet, while those bunched cars
sat in “constructive placement” and were completely inaccessible to Kenco, UCRY was
assessing significant demwrage. (Ex. E at invoice 101597.) Had UCRY been efficient in
switching the cars then demurrage would have been substantially less, if any. Kenco would have
been given the opportunity to unload the cars and release them, consistent with Kenco’s usual
practice. Because these cars were held by UCRY due to no fault of Kenco, they cannot be

8
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considered as constructively placed under the Tariffs. (Ex. C.) As such, they should not have
accrued demurrage.

Looking at that same invoice will also demonstrate how UCRY, at times, was slow to
remove empty cars from Kenco’s loading dock. This can be seen at lines 31, 34-38, comparing
the “placed time” with the “released time.” Kenco’s normal practice is to unload cars as they are
received, and it is very rare that it takes Kenco takes more than 48 hours to fully unload a set of
six cars. (Fisher Decl. 4 16.) Kenco releases cars the same day they are unloaded; however,
UCRY’s system does not allow Kenco to release cars the same day they are delivered, even if
they are unloaded and sitting empty. (/d.) While these cars sat empty, they were accruing
significant demurrage due to no fault of Kenco. (Ex. E at invoice 101597.) For this same
reason, while the cars were held due to no fault of Kenco, they cannot be considered as
constructively placed under the Tariffs. (Ex. C.) As such, no demurrage can accrue. (/d.)

The same constructive placement problem is seen on this same invoice for cars that were
allegedly constructively placed on January 4, 2016 and January 8, 2016 — lines 1-15. (Ex. Eat
invoice 101597.) For those cars, it took UCRY nearly three to four weeks to actually place them
at Kenco’s loading dock, yet UCRY was assessing demurrage the entire time. (/d.) For the
reasons stated above, these cars cannot be considered as constructively placed. No demurrage
should have accrued during those times.

Invoices 101435 and 101612 are additional examples of the exact same constructive
placement issues. (Ex, E.) In those particular invoices, Kenco was assessed substantial
demurrage for cars that were supposedly constructively placed, but it took UCRY an extended

period of time to actually place those cars on Kenco’s track. (Ex. E at invoices 101435 and

4810-8237-2687



101612.) These cars cannot be considered as constructively placed because they were held due
to conditions attributable to UCRY. No demurrage should have been assessed.

This is also where UCRY’s bunching becomes very problematic. Invoices 101597 and
101612 reflect that UCRY supposedly constructively placed 55 cars at the BDO for Kenco ina
period of 11 days. (Ex. E atinvoices 101597 and 101612.) Kenco’s loading dock can only hold
six cars. (Fisher Decl. § 10.) When cars are bunched and stacked like this, it becomes virtually
impossible for Kenco to avoid demurrage because its loading dock can only handle six cars at a
time. (/d. ] 10, 15, 19, Christopher Decl. at Ex. A thereto.) Kenco’s customers did not order
these cars to all be delivered during this narrow window as that was not their historical practice.
(Fisher Decl. § 18, Christopher Decl. at Ex. A thereto.) Rather, the deliverics should have been
more spaced out. Then, because UCRY s switching was infrequent, the demurrage charges were
significantly augmented, espeg:ially considering the increased number of cars sitting in
“constructive” placement. At a minimum, had Kenco been given the opportunity to unload these
cars that were supposedly sitting in constructive placement (i.e., had UCRY provided timely
switches) then it could have avoided all, or most, of the assessed demurrage because it could
have unloaded the cars quickly. Kenco was at UCRY’s mercy to spot the constructively placed
cars. Kenco had no ability to avoid demurrage under these conditions and yet Kenco was not at
fault,

These same issues are pervasive throughout all of the Invoices. Kenco has called out
some of the more egregious examples, but a careful analysis of the Invoices will lead to the same
conclusion. UCRY simply tailed to provide sufficient switching services. This, combined with
the bunched cars, lead to high and unreasonably assessed demurrage.

10
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To be clear, Kenco disputes invoice numbers 101415, 101435, 101509, 101597, 101612,
101611, 101689, 101702, 101703, and 101724 on the grounds that UCRY failed to switch cars to
Kenco’s unloading dock in a timely manner, and bunched and stacked cars, thus causing
significant demurrage to accrue. Had Kenco been given access to these cars, and had they not
been bunched, then Kenco could and would have unloaded them in a timely manner consistent
with standard practice and thus reduced, if not eliminated altogether, the assessed demurrage.

For the most paft, cars were not physically placed with Kenco because of conditions
attributable to UCRY and/or the Class I rail line. Therefore, under the Tarifls, they cannot be
considered constructively placed. Demurrage therefore cannot accrue. And to allow demurrage
to accrue under these conditions violates 49 U.S.C. § 10746. The demurrage charges at issue do
not fulfill national needs related to (1) freight car use and distribution; and (2) maintenance of an
adequate supply of freight cars to be available for transportation of property. Put another way,
demurrage should be used to deter shippers/receivers from the deliberate detainment of cars.
UCRY’s demurrage does not meet this criterion; instead, UCRY is using demurrage as a revenue
stream. See, e.g, Unger — Pet. For Decl. Order — Assessment and Collection of Demurrage and
Switching Charges. NOR 42030, slip op at 9, pg. 4 (§TB served June 14, 2000) (“a shipper is
not required to compensate a railroad for delay in returning the asset if the railroad and not the
shipper is responsible for the delay.™).

Lastly, in yet another display of UCRY’s abusive tactics, while Kenco was disputing the
demurrage charges, but before litigation had commenced, UCRY required Kenco to remit a
$25,000.00 deposit with UCRY on account of the supposed significant demurrage charges.
(Fisher Decl. §23.) UCRY threatened to stop providing service to Kenco altogether unless
Kenco remitted the $25,000.00 deposit. (/) To that end, Kenco placed a $25,000.00 deposit

11
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with UCRY in order to keep the business operational. This was a strong-arm tactic by UCRY
because it knew that Kenco disputed the demurrage charges and further knew that Kenco had no
choice but to remit the deposit lest its business at the BDO cease. There is nobody else that
Kenco could have used to interchange with the Class I rail line and to provide switching services.
(/d.y Kenco remitted the deposit to UCRY under duress and not because it was conceding that
any demurrage charges were properly assessed. (/d.)

SIXTH DEFENSE

Before UCRY filed its lawsuit in the federal district court, Kenco requested that UCRY
mediate this demurrage dispute before the STB. (Fisher Decl 4 22.) Kenco contacted the Rail
Consumer Public Assistance Program (“RCPA”) and requested that it assist with the mediation
efforts. (Id.) Kenco is aware that the RCPA contacted UCRY but that UCRY refused to
cooperate and further refused to mediate this dispute. (Jd.) Instead, UCRY went straight to
litigation.

CONCLUSION

For the foregoing reasons, Kenco respectfully requests that the STB issue a declaratory
order finding that (1) UCRY s demurrage charges were not properly assessed, are unreasonable
and are inconsistent with the purposes set forth in 49 U.S.C § 10746; (2) the method and manner
by which UCRY assessed demurrage against Kenco was unreasonable and inconsistent with the
purposes set forth in 49 U.S.C § 10746; (3) UCRY’s switching services were insufticient and
violated, at a minimum, 49 U.S.C. § 11101; and (4) Kenco is not liable to UCRY in any respect

for demurrage.

12

4810-8237-2687



DATED this 14th day of September, 2017

KIRTON McCONKIE

/s/ Shawn T. Richards

Shawn T. Richards

Jackie Bosshardt

50 E. South Temple, Suite 400

Salt Lake City, UT 84111
Attorneys for Kenco

I, Shawn T. Richards, declare under penalty of perjury that the foregoing is true and
cotrect. Further, I certify that I am qualified and autherized to file this document.

/s/ Shawn T, Richards
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CERTIFICATE OF SERVICE

I certify that on the 14th day of September, 2017, I caused a true and correct copy of the
foregoing KENCO LOGISTIC SERVICE, LL.C AND KENCO GROUP’S RESPONSE TO
PETITION FOR DECLARATORY ORDER to be served on the foregoing by email and U.S.
Mail, postage prepaid:

SAVAGE, YEATES, & WALDRON, PC
E. Scott Savage

Stephen R. Waldron
ssavagesywlaw.com
swaldron@sywlaw.com

170 South Main Street, Suite 1075

Salt Lake City, Utah 8410t

Attorneys for Petitioner

/s/ Terri L. White
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Case 1:17-cv-00020-DAK  Document 6 Filed 03/17/17 Page 1 of 11

Shawn T. Richards, #11949
Jackie Bosshardt, #14139
KIRTON McCONKIE

Kirton McConkie Building

50 East South Temple, 4" Floor
P.O. Box 45120

Salt Lake City, Utah 84145-0120
Telephone: (801) 328-3600
Facsimile: (801)321-4893
srichardst@kmelaw.com
jbosshardiedkmelaw,.com

Attorneys for Defendants Kenco Logistic Services, LLC, and
Kenco Group

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

UTAH CENTRAL RAILWAY COMPANY,
LLC,

Plaintiff,

ANSWER

v, Case No. 1:17-cv-00020-DAK

KENCO LOGISTIC SERVICES, LLC, a
Delaware limited liability company, and
KENCO GROUP,

Defendants.

Judge Dale A. Kimball

Defendants Kenco Logistic Services, LLC (“KLS™) and Kenco Group (“K(G”, and

together with KLS, “Defendants™) respectfully submit their answer in response to Plaintiff Utah

Central Railway Company’s ("UCRY”) Complaint (the “Complaint™) as follows:

FIRST DEFENSE

The Complaint fails to state a claim upon which relief can be granted.
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Case 1:17-cv-00020-DAK Document 6 Filed 03/17/17 Page 2 of 11

SECOND DEFENSE

Defendants respond to the numbered paragraphs in the Complaint as follows:

[ Defendants are without information or knowledge sufficient to form a belief as to
the truth of the allegations contained in Paragraph | of the Complaint and therefore deny the
same,

2. In responding to the allegations contained in paragraph 2 of the Complaint,
Defendants admit that KLS is a Delaware limited liability company, but deny that that KL.S is
organized and existing under the laws of Tennessee. [n further responding to the allegations
contained in paragraph 2 of the Complaint, Defendants admit that KL.S’s principal place of
business is in Tennessee. In further responding to the allegations contained in paragraph 2 of the
Comptlaint, Defendants admit that KG is a Tennessee corporation with its principal place of
business in Tennessee and further admit that KG is the only member of KLS,

3, Deny.

4, In responding to the allegations contained in paragraph 4 of the Complaint,
Defendants admit that KLS is a Delaware limited liability company, and that KG is a Tennessee
corporation with its principal place of business in Tennessee and that KG is the only member of
KLS. Defendants further admit that none of their officers, directors and/or members are
residents of the states of Delaware or Utah. Defendants deny all remaining allegations contained

in paragraph 4.

S. Deny.
6. Deny
7. Defendants incorporate their responses to paragraphs 1-6 as if fully set forth

herein.
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Case 1:17-cv-00020-DAK Document 6 Filed 03/17/17 Page 3 of 11

8. In responding to the allegations contained in paragraph 8 of the Complaint,
Defendants aver that PRC6004-3 speaks for itself and deny all factual allegations and/or legal
conclusions contained in paragraph 8.

9. In responding to the allegations contained in paragraph 9 of the Complaint,
Defendants aver that PRC6004-3, Section 1, ltemn 3950 speaks for itself and deny all factual
allegations and/or legal conclusions contained in paragraph 9.

10.  Inresponding to the allegations contained in paragraph 10 of the Complaint,
Defendants aver that Section 1, Item 1300 of PRC6004-3 speaks for itseif and deny all factual
allegations and/or legal conclusions contained in paragraph 10.

i, Inresponding to the allegations contained in paragraph 11 of the Complaint,
Defendants aver that Exhibit 2, which appears to be a copy of an invoice, speaks for itself and all
factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

{2, In responding to the allegations contained in paragraph 12 of the Complaint,
Defendants aver that Exhibit 3, which appears to be a copy of an invoice, speaks for itself and all
factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

{3. In responding to the allegations contained in paragraph 13 of the Complaint,
Defendants aver that Exhibit 4, which appears to be a copy of an invoice, speaks for itself and all

factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
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Case 1.17-cv-00020-DAK  Document 6 Filed 03/17/17 Page 4 of 11

Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

14. Deny.

5. Inresponding to the allegations contained in paragraph 15 of the Complaint,
Defendants aver that Section 2, Item 3980 of PRC6004-3 speaks for itself and deny all factual

allegations and/or legal conclusions contained in paragraph 15.

6. Deny.
17. Deny.
18. Deny.
19, Deny.

20.  Defendants incorporate their responses to paragraphs 1-19 as if fully sct forth
herein.

AR Deny.

22, In responding to the allegations contained in paragraph 22 of the Complaint,
Defendants aver that ltem [.12 of PRC1000 speaks for itself and deny all factual allegations
and/or legal conclusions contained in paragraph 22,

23. In responding to the allegations contained in paragraph 23 of the Complaint,
Defendants aver that ltem 3.01-3.03 of the Charge Schedule contained within CC2000 speaks for
itself and deny all factual allegations and/ot legal conclusions contained in paragraph 23.

24, In responding to the allegations contained in paragraph 24 of the Complaint,
Defendants aver that Exhibit 7, which appears to be a copy of an invoice, speaks for itself and all

factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
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Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

25.  1Inresponding to the allegations contained in paragraph 25 of the Complaint,
Kenco avers that Exhibit 8, which appears to be a copy of an invoice, speaks for itself and all
tactual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

26. In responding to the allegations contained in paragraph 26 of the Complaint,
Defendants aver that Exhibit 9, which appears to be a copy of an invoice, speaks for itself and all
factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

27.  Inresponding to the allegations contained in paragraph 27 of the Complaint,
Defendants aver that Exhibit [0, which appears to be a copy of an invoice, speaks for itself and
all factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

28.  Inresponding to the allegations contained in paragraph 28 of the Complaint,
Defendants aver that Exhibit 11, which appears to be a copy of an invoice, speaks for itself and
all factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are

responsible to pay the invoiced charges.

4840-5756-8581



Case 1:17-cv-00020-DAK  Document 6 Filed 03/17/17 Page 6 of 11

29, In responding to the allegations contained in paragraph 29 of the Complaint,
Defendants aver that Exhibit 12, which appears to be a copy of an invoice, speaks for itself and
all factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

30. In responding to the allegations contained in paragraph 30 of the Complaint,
Defendants aver that Exhibit 13, which appears to be a copy of an invoice, speaks for itself and
all factual allegations and/or legal conclusions drawn therefrom are denied. Specifically,
Defendants dispute the referenced demurrage charges and deny that they, or any one of them, are
responsible to pay the invoiced charges.

3h Deny.

32, Inresponding to the allegations contained in paragraph 32 of the Complaint,
Defendants aver that Item 6.01 of Section 6 of PRC 1000 speaks for itself and all factual

allegations and/or legal conclusions contained in paragraph 32 are denied.

35, Deny.
34, Deny.
35, Deny.
36. Deny.
37. Deny.
38. Deny.
39.  Deny.

Defendants specitically deny all allegations in the Complaint not expressly admitted.

4840-5756-8581
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THIRD DEFENSE

Plaintiff’s claims fail, in whole or in part, to the extent they are barred by the doctrines of
estoppel, waiver, consent, license, laches, and/or unclean hands.

FOURTH DEFENSE

Plaintiff’s claims fail, in whole or in part, to the extent they are barred by the doctrines of
reliance, release, acquiescence, accord and satisfaction, ratification, discharge, and/or settlement.

FIFTH DEFENSE

The Complaint is barred, in whole or in part, by election of remedies, double recovery,
and/or mistake.

SIXTH DEFENSE

The Complaint is barred, in whole or in part, by lack of and/or failure of consideration.

SEVENTH DEFENSE

The Complaint is barred, in whole or in part, by Plaintiff’s actions including, without
limitation, failing to timely deliver cars to KLS, failing to provide sufficient and/or timely
switches, intentionally and/or negligently bunching and stacking cars, charging KLS for cars not
consigned to KL.S, and charging KLS for cars that Plaintiff misplaced.

EIGHTH DEFENSE

Plaintiff’s damages, if any, are reduced and/or barred, in whole or in part, by the doctrine
of offset and amounts Plaintiff owes KL.S.

NINTH DEFENSE

Plaintiffs’ claims fail to the extent they are filed after the expiration of any applicable

statute of Hmitations.

4840-3756-8581
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TENTH DEFENSE

The Complaint is barred, in whole or in part, by Plaintiff’s failure to mitigate its damages,
if any.

ELEVENTH DEFENSE

This matter involves a dispute over demurrage charges and primary jurisdiction over
Plaintiff’s claims rests with the Surface Transportation Board. For this reason, Plaintiff is not
entitled to a trial by jury of its claims.

TWELFTH DEFENSE

To the extent Plaintiff seeks costs or attorney’s fees pursuant to statute or contract,
Defendants are entitled to reciprocal attorney’s fees claims on prevailing in this action.

THIRTEENTH DEFENSE

Plaintiff’s Second Cause of Action fails for lack of standing.

FOURTEENTH DEFENSE

The alleged obligations Plaintiff seeks to enforce are either illegal or violate public
policy, and are therefore void and unenforceable. To the extent the granting of relief sought by
Plaintiff would violate law or public policy, that relief should be denied.

FIFTEENTH DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the economic loss doctrine,

SIXTEENTH DEFENSE

Plaintiff is pursuing its claim without a reasonable basis, in bad faith, and for no purpose
other than to harass Defendants. Plaintiff’s claim being without merit, Defendants are entitled to
an award of all expenses incurred, including attorneys’ fees, pursuant to Utah Code Ann, § 78B-

5-825.

4840-5756-8581
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SEVENTEENTH DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the acts or omissions of third-parties
over whom Defendants had no control or right to control.

EIGHTEENTH DEFENSE

All claims against KG are barred because KG does not provide any services subject to
any of Plaintiff’s tariff(s) or otherwise. For this reason, KG is not a proper party to this
proceeding and should be dismissed.

NINETEENTH DEFENSE

Plaintift’s ¢laims fail, in whole or in part, because the alleged demurrage charges are
unreasonable.

TWENTIETH DEFENSE

Plaintiff’s claims fail, in whole or in part, because Plaintiff failed to comply with its own
tariffs and/or applicable federal law.

TWENTY-FIRST DEFENSE

Defendants may possess additional defenses that they have yet to identify and which may
be identified in the course of discovery in this case. Detendants specifically reserve all other
affirmative defenses and the right to amend to plead additional defenses that are not yet known
and which may become known and identified in the course of discovery in this matter,

RELIANCE UPON THE JURY DEMAND

To the extent Plaintiff is entitled (o a jury for its demurrage claims, Defendants give
notice to the Court and all counsel that it does now and will rely upon the demand for trial by
jury and fee previously filed in this case.

PRAYER FOR RELIEF

WHEREFORE, Defendants request judgment as follows:

9
4840-5756-8581
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I That Plaintif’s Complaint and claims against Defendants be dismissed in their

entirety with prejudice and that Plaintiff take nothing thereby;

2. That the Court award Defendants their costs and expenses incurred in defending

against Plaintiff’s Complaint, including reasonable attorneys’ fees; and

3. That the Court grant such further relief as the Court deems just and appropriate,

DATED this 17th day of March, 2017.

KIRTON McCONKIE

/s/ Shawn T, Richards
Shawn T. Richards
Jackie Bosshardt
Attorneys for Kenco Logistic Services, LLC
And Kenco Group

4840-5756-8581
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CERTIFICATE OF SERVICE

I certify that on the 17th day of March, 2017, T caused a true and correct copy of the
foregoing ANSWER TO PLAINTIFF’S COMPLAINT to be efiled through the Court’s
CM/ECF system, which sent automatic electronic notification to:

SAVAGE, YEATES, & WALDRON, PC
E. Scott Savage

Stephen R. Waldron

170 South Main Street, Suite 1075

Salt Lake City, Utah 84101

Attorneys for Plaintiff

/s/ Terri L. White

H
4840-5756-8581
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Shawn T. Richards (11949)
Jackie Bosshardt (14139)
KIRTON McCONKIE

Kirton McConkie Building

50 East South Temple, 4" Floor
P.O. Box 45120

Salt Lake City, Utah 84145-0120
Telephone: (801)328-3600
Facsimile: (801)321-4893
srichards{@kmclaw.com
jbosshardt@kmelaw.com

Attorneys for Respondent Kenco Logistic Service, LLC

And Kenco Group

SURFACE TRANSPORTATION BOARD

UTAH CENTRAL RAILWAY COMPANY,
LLC,

Petitioner,
v.
KENCO LOGISTIC SERVICES, LLC, a
Delaware limited liability company, KENCO
GROUP, and SPECIALIZED RAIL
SERVICE, INC.

Respondents.

DECLARATION OF
ANN CHRISTOPHER

Docket No. FD 361310

[, Ann Chrstiopher, hereby declare as follows:

1. I am over the age of 21, have personal knowledge of the facts stated herein and

would testify thereto if called upon to do so.

2. I am employed by the Kenco family of companies as its Vice-President and

General Counsel. [ have held this position for approximately 13 years.

4847-9337-0447



3. Attached hereto as Exhibit A are true and correct copies letters [ sent to UCRY
(and its parent company, Patriot Rail), and/or Union Pacific, representatives on or about
September 3, 2015, August 25, 2015, March 3, 2016 and June 1, 2016 regarding the demwrrage
charges at issue in this matter. For the reasons set forth in my attached letters, and in Kenco’s
Response to UCRY s petition, including the reasons set forth in Brett Fisher’s Declaration,
Kenco disputes UCRY’s demurrage charges.

4. UCRY was very slow to correspond with us regarding this matter. [ would wait
weeks, months and even a year before hearing anything from UCRY and/or Patriot, In fact,
thought we had resolved this matter to satisfaction of UCRY/Patriot until UCRY commenced its
lawsuit against us.

[ declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 14th of September, 2017

/s Ann Christopher
Ann Christopher

4847-9337-0447
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P.O. Box 1807
2001 Riverside Drive (37408)
Chattanooga, TN 37401

Phone 423-622-1113
Fax 423-643-3500
www Kencogroup.com
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KENCO/' .-

August 25, 2015

Ms. Leean Greenwald
General Counsel
Utah Central Railway
P.O. Box 10402
Ogden, UT 84409

Re; Demurrage Invoices

Dear Ms, Greenwald:

In response to your letter of August 13, 2015, please be advised that Kenco disputes any liability
for the alleged demurrage charges as such charges were directly attributable to service related

challenges between BNSF and UCRY.

Due to the lack of support provided by BNSF in Provo/Utah, the railcars at issue were clustered
and delivered to the Ogden UCRY location. Delivery was limited to once a week with thivty (30)
or mote railcars being delivered at one time. Once the rail carg arrived to the Ogden UCRY
location they were marked as constructively placed even though Kenco did not have access to the
railcars, Furthermore, it was an unreasonable expectation to expect Kenco to move thirty {30
railcars at one time.  Kenco would receive in about cight (8) railcars per placement and unload
them in the allotted time. Once unloaded Kenco would release the railears as empty and eight {8)
additional railcars would be placed when UCRY was able/ at UCRY s convenience. The
demurrage charges at issue are directly refated to rail cars that were unreasonably bunched as a
result of service related and operational challenges betwoon BNSF and Ogden UCRY.,

Although you reference 49 USC 13333, Demurrage Liability in your communication, nowhere
does the regulation specify that the shipper and/or its customer is to assume liability for
demurrage charges (or penalized) as a result of a rail carrier’s service related challenges,

Please do not hesitate to contact me if you wish to discuss this matter in further detail,

Thank you.

Sincerely,

R

Ann Christopher

Vice President & Corporate Counsel



P.O. Box 1607
2001 Riverside Drive (37406)
Chattanooga, TN 37401
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Fax 423-643-3500
WWww.Kencogroup.com

September 3, 2015

Ms, Leean Greenwald
General Counsel
Utah Central Railway
P.O. Box 10402
Ogden, UT 84409

Re: Demurrage Invoices

Dear Ms. Greenwald:

As promised during our recent phone call, I have done some additional research on the rail
demurrage issue as such pertains to your recent invoices,

Please niote, third party warehouses have a financial incentive to load -unload on a timely basis
because invoicing for handling charges are triggered immediately after the loading - unloading
oceurs, However, a third party warehouse is dependent on railroads to perform service on a
regular and consistent basis. Regular and consistent is defined as service that accommodates the
third party warehouse's track capacity and even car flows. If a Class 1 railroad holds cars and then
brings thirty cars to a switching short line one day a week, it would be impossible for a third party
warehouse to avoid demurrage charges — especially if there is no prior precedent established. For
the short line to charge Kenco demurrage charges when cars were held in Constructive Placement
status when the established standard was for Kenco to receive and unload eight cars in the allotted
time 18 an unreasonable and abusive pragctice of demurrage rules.

}( 49 USC 101701 (d) (1) states, "A ralf carrier providing common carrier rail service shall establish
reasonable rules and practices related to the transportation service." 49 USC 10704 states,
"Generally, common carrier obligation includes duty to provide adequate track and other service
equipment and facilities, and to provide service "with reasonable dispateh.” In Decision EPC 707,
the STB states, "Although out rules state that demurrage liability does begin until actual
placement or proper notice of constructive placement, we decline to elaborate on what would
constitute "proper notice of constructive placement” as constructive placement issues were not the
focus of this proceeding”. Railroad demurrage tariffs and the credit - debit systems that were
carried over from the days of average agreements with Shippers - Receivers, do not in any way
take into coasideration circumstances beyond a receiver’s control,

In Kenco's case, thirty cars held by a Class 1 and then brought to the short line in one day, then
charging Kenco demurrage charges while the cars are on Constructive Placement is an
unreasonable and abusive dennurage practice - especially so when the demurrage was solely due
to the railroad’s operational practices. Please note also once Kenco became aware that the rail



carriers were bunching cars to in this manner in deviation of established practice and precedent,
Kenco took immediate (and successful) action in an effort minimize demurrage from occurring,.

The Surface Transportation Boards Decision EP 707 was not intended to give the railroads carte
blanche free reign to charge demurrage to Shippers-Receivers for any reason. Unreasonable
demurrage is not enforceable, Finally, railroads tariffs have been deregulated since the

decommissioning of the Interstate Commerce Commission in 1995. That means that the railroads
are not mandated to collect demurrage.

Please do not hesitate to contact me if you wish to discuss this matter in further detail.

Thank you.

Sincerely,

y -
/2 o oy
et ( A, B
Ann Christopher
Vice President & Corporate Counsel
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Fax 423-843-3500
www . kencagroup.com

March 3, 2016

Union Pacific Demurrage Department
1400 Douglas St — Stop 1400
Omaha, NE 66179-1410

Dear Department Manager:

Please note that Kenco is in dispute of alleged demurrage charges that the Union Pacific has sent
to Kenco and which hiave not been paid as of this date (March 3, 2016). As such, please be
advised of the following:

In accordance with STB Decision EP 707, April 14, 2014, concerning demurrage Hability, the
Union Pacific (UP) abided with the decision by notifying Kenco where to refer to the UP's
demurrage tariff and rules, after the UP took the liberty of imposing certain charges.
Furthermore, the UP and/or its short line carrier(s) attempted to impose demurrage charges
allegedly occurring afler the UP altered the standard schedule for the convenience of the UP.
Keneo never agreed to, nor should it be held liable for demurrage charges caused by
circumstances beyond Kenco’s control or unreasonableness on the part of the UP and/or its short
line carriers.

Item 9620 - B which is the basis of the Chargeable Events System, does not take into
consideration, miss switches, reduced service levels, cars off spot, late switches, incorrect systom
records, or other demurrage liabilities that are not attributable to Kenco negligence. To illustrate
this point as it impacts Kenco, the UP spots with its short line carrier | switch per week with an
inbound volume of up to 60 inbound cars a month. That means with a 2 day service level
provided by a short line carrier, Kenco can only unload 21 cars per week. Unfortunately, due to
the UP’s practice of bunching rail cars and delivering to the short line carrier, upwards of 50 rail
cars have been placed at the short line carrier’s rail yard; which rail cars are not accessible to
Kenco. Kenco has repeatedly notified the UP and the applicable short line carrier that the
capacity at Kenco's rail dock is limited to the spotting of seven rail cars - which is the range that
Kenco can unload. The bunching of rail cars for the convenience of the rail carrier cannot be
classified as constructive placement; especially when: (i) the rail cars are in no way accessible to
Kenco; and (ii) Kenco has provided notification that its capacity is limited to accommadating 3-4
rail cars on a daily basis. Kenco unloads the cars consistently in a 48 hour time frame
(maximum) when the rail cars are accessible and the rail cars onsite are consistent with the
parameters of identified capacity. Furthermore, Kenco has gone the extra step of actively
monitoring projected inbounds on the UP’s Rail Connect system in an effort to minimize
demurrage related issues. As such, Kenco is not unreasonably detaining the cars beyond the tariff
item's free time and cannot be held Hable for unreasonable demurrage charges.

Surface Trausportation Board Decision BP 707 (April 9, 2014), identified third party warehouses
as part of a broad based “receiver” group. In so doing, the Surface Transportation Board imposed



an accountability upon 3PL warehouses for certain demurrage charges. However, Constructive
Placement was not defined in the Decision EP 707 and the STB specifically encouragsd
contractual agreements betwesn the rail voad carriers and the parties they serve. Because the
current demurrage syster as implemented by the UP is unreasonable and does not consider
varipbles beyond Kenco’s control, Kenco can only agree to aceepting 3 to 4 ratl cars on a daily
basis, Kenco has repeatedly emphasized that it can only accept 3 to 4 rail cars daily and cannot
be held financially responsible for demurrags chatges that the UP is attempting to impose due to
the bunching of rail cars for the convenience of the rail and/or or those charges associated with
rail cars that are not even accessible to Kenco. Kenco is more than willing to enter into a
contractual agreement with the UP addressing accountability for demurrage charges within the
parameters that Kenco has identified.

Please note that Kenco has no financial incentive to delay loading or unloading of rail cats, nor
can it be put in the position of providing an additional revenue stream for the UP simply because
the UP, for its sole and exclusive convenience has elected to bunch cars and makes the unilateral
determination that such rail cars have been constructively placed with a complete disregard to
aceessibility and/or parameters pertaining to capacity that have been identified. Kenco cannot be
held accountable for such demurrage unreasonableness.

Please do not hesitate to contact me if you would like to discuss this matter in further detail, [ can
be reached at 423-618-5847 and/or ann christopher@kencogroup.com.

Sincerely,

Py
o T i P
~~~~~~ ol BT
Ann Christopher
Vice President & Corporate Counsel



P.O. Box-1607.

2001 Riverside Drive (37406)
Chattanooga, TN 37401

Phone 423-622-1113

Fax 423-643-3500
www. kencogroup.com

VIA E-MAIL

June 1, 2016

Mr. Jeff Golian
Patriot West

Re: Demurrage Charges

Dear Mr. Golian,

In response to your recent communication, Patriot Freight Tariff 1000 Section 6, Credit
Terms and Security Deposit and your citation of STB Dockets 42107 and 42107 have no
relevance to our letter defending Kenco's demurrage liability to Ms. Leeann Greenwald
sent in the Fall of 2015. The fact of the matter is that cars arriving in a serving area via a
interlining railroad or direct switching railroad must be delivered to a receiver in a
consistent manner that meets a receiver's track capacity. Thus, thirty cars spread over
several service days would have not have caused any demurrage liability for Kenco.
Thirty cars arriving in UCY's serving area simultaneously, all on Constructive Placement
at the same moment made it impossible for Kenco to avoid demurrage charges. Dwell
time caused by this surge is solely attributable to the railroads interlining (hold - release)
operation at the moment in time and not Kenco. In this regard, please research Kenco's
past deliveries from KCY, track capacity and demurrage history. It is obvious that the
records speak for themselves. There has been no demurrage liability history.

Based on demurrage unreasonableness caused solely by railroad operations, Kenco
aftirms its original declination. In addition, it would unreasonable for the UCY to invoke
Patriot Taritf 1000 Section 6 based on the fact that Kenco has zero history of not paying
accessorial charges. This can and will be challenged by Kenco at the regulatory level if
need be.

Sincerely,

Ann Christopher
Vice President & Corporate Counsel
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ORIGINAL TARIFF
UCRY No. 6004-3

UTAH CENTRAL
RAJLWAY COMPANY

LOCAL FREIGHT TARIFF

PUBLISHING

SWITCHING & HANDLING CHARGES

ALSC RULES AND REGULATIONS GOVERNING

DEMURRAGE & STORAGE

AT STATIONS ON THE
UTAH CENTRAL RAILWAY COMPANY

ISSUED March 21, 2014 EFFECTIVE April 10, 2014

Issued by

H. H. Shugart
Director of Marketing
10600 Skinner Lake Drive
Jacksonville, FL 32246
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EXPLANATION OF ABBREVIATIONS, NOTES AND REFERENCE MARKS

ABBREVIATIONS EXPLANATIONS

...................... U.S. Dollars

Utah Central Railway Company

Union Pacific Rallroad Company

Burlington Notthetn & Santa Fe Railway Company
Ogden Union Railroad & Depot Company

...............

.................

................

REFERENCE MARKS

{1y All stations shown are In the state of Utah,

Item No. 10-A * {1}
LIST OF INDUSTRIES BY STATION

The following industries are served by private or industry tracks located on the
UCRY at:

Ogden

Alr Liguide KAG Logistics

Brenntag Pacific Weber County Transfer Station
Scoular Company Viper Rail Car Storage

Stratford

Kellerstrass Oil Company Metalwest, LLC
Consolidated Manufacturing Int’l Staker Parson Companies
Food Express, Inc. Carson Qil Company

Afr Liquide America, L.P. BMC West

Ogden Sugar Works

Amalgamated Sugar Company McFarland Cascade Pole & Lumber Co,
Great Western Plumbing Supply The Andersons

Relico

Scoular Company West Contech Construction Products

(Listing of industries concluded on next page)
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Evona

Horizon Flour Milling Western Hay Company
Cache Commodities Dave Grant Trucking

Nyes Corner

Wheelwright Lumber Mountain States L.P. Gag
Heritage Bag Company

Business Depot Ogden

Kenco Group Ogden Standard BExaminer
Specialized Rail Services Lofthouse Foods, Inc.
Petersen, Inc. Graham Packaging
Southern Classic Food Group

Item No. 10-B * {1}

The following industries are served by private and industry tracks located on the
UCRY at:

Little Mountain

Westinghouse Electric Company Western Zirconium

WEIGHT RESTRICTIONS

UCRY will provide switching and transportation services for loaded cars with 2 maximum
gross weight of 263000 Ibs. Shipments exceeding the above maximum gross weight must
be approved by the UCRY prior to shipment.
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SECTION 1

GENERAL CAR DEMURRAGE RULES AND CHARGES

ITEM

APPLICATION

1000

GENERAL APPLICATION

1.} Applicable to all points on UCRY lines.

2.) The disposition of a car at its point of detention determines the purpose of which the
car is held and the rules applicable hereto.

3.) Al UCRY countrolled and private cars held for or by consignors or consignees for any
purpose are subject to demurrage rules and charges in this section, except as follows:

A. Private cars held on leased or private tracks.

B. Cars containing freight refused or unclaimed to be sold by UCRY for the time held
beyond legal requirements.

C. Cars assighed to shippers returned to points of assignment under the load when
material is authorized to be returned without freight charges under provisions of
freight publications.

D. Cars assigned to shippers returned empty to point of assignment while subjoct to
storage rules,

E. Empty railroad equipment moving on own wheel under transportation charges as
freight.

1100

DEFINITIONS

The following are to be used in applying this section:

Actual Placement - is the placement of a car in position accessible for loading or
unloading, or at a point designated by the consignor or consignee,

Constructive Placement - is the holding of a car at destination or at another point when
actual placerent cannot be made of a condition attributable to the consignor or consignee.
It includes the holding of a car containing an order-notify or inbound shipment pending
satisfaction of delivery requirements.

Consignee - is the party to whom the shipment is consigned or the party entitled to
receive the shipments,

Consignor - is the party in whose name cars are ordered or the party who furnishes
forwarding instructions.

Forwarding Instructions - are instructions given to UCRY containing all the information
necessary to transport the shipment to its final destination.

(Definitions concluded on next page)
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ITEM APPLICATION

Leased Track - is a track assigned to a user through written lease agreement and is
considered the same as a private track for demurrage purposes

1100
Loading ~ is the complete or partial loading of a car and furnishing forwarding
instructions.

Loaded Car - is a car that is completely or partially loaded,

Private Car - is any car bearing other than railroad reporting marks that is niot
railroad controlled.

Private Track - is any track not owned by UCRY including leased track.

Public Delivery Track - is a track open to the general public for loading or unloading.
Reloaded Car - is a car that is unloaded and then reloaded without having been retmoved
from the consignor’s / consignee’s premises whether ot not a release was given to UCRY
when the car was empty.

Time - is the local time at the point where the car is held.

Unloading - is the complete unloading of a car and advice received from consignee that
the car is empty and available to UCRY.

End of Page
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

ITEM APPLICATION
NOTIFICATIONS FROM UCRY

1.) UCRY will provide notice either verbally, electronically, via facsimile ot postal service
mail as follows:

A. On cars for public delivery tracks, notice will be given to the affected party when
the car is placed.

B. On cars for other-than-public delivery tracks, notice of constructive placement will
be given to the affected party. Actual placement of a car upon the tracks of a
consignor or consignee will constitute notice except that when two or more parties

1200 use the same track notice will be provided.

C. On cars stopped in transit, notice will be given to the party instructing the stop
when the car arrives at the stop point.

D. On refused loaded cars, notice will be given to the consignor,

2.) Consignor, consignee or other affected party must furnish UCRY. forwarding

e et = e b 2 TS

instructions, empty car release information ot other disposition (as applicable)
verbally or clectronically, When the device used indicates the time and date, such
time and date wil govera.

NOTIFICATIONS TO UCRY

1.) All forwarding instructions must be submitted to UCRY using one of the Class 1 websites or
by making arrangements directly with 3rd party logistics serviee providers to submit for-
watding instructions on their behalf via a Class | website ov via EDI UCRY will accept for-
warding instructions to its customer service center via 904-423-5388 or via emuail to UCRY -
CS@PATRIOTRAIL.COM, subject to a $35 charge per faxed or emailed bill of lading.
UCRY reserves the right to reject as an unreasonable request for service, any fax or email
forwarding instructions that are illegible, whether due to poor transmission quality, poor or
illegible handwriting or otherwise. UCRY will not accept delivery of forwarding instructions
by ULS. Mail, express serviee, personal delivery or otherwise. Charges for fax forwarding
instructions do not apply to Hazardous Waste, United States Government shipments ov voids
and corrections.

2.) Notwithstanding the foregoing, all empty release information must be submitted to UCRY
using ShipperConnect™. UCRY will accept empty refease information to its customer ser-
vice cenler via 904-423-5388 or via email to UCRY-CS@PATRIOTRAIL.COM subject to a
$35 charge per faxed or emailed release.

3.) When electronic or mechanical devices are used to forward instructions and/or empty release
information to UCRY, the recorded date and time that the instructions are received by UCRY

will govern.

1250
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1300

SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

FREE TIME
Free time as designated will be allowed for each car:

SEVENTY-TWO (72) HOURS
1.) Loading or unloading all agricultural products handled in switching service, as
defined in switching or other tariffs of UCRY and will include “set-back service” as

defined in tariffs on this railroad,

FORTY-EIGHT (48) HOURS

1.) Complete unloading.
2.) Partial or complete loading as defined in Iltem 2000.

3.)Partial unloading as defined in Item 2100,

4.y Partial unloading and reloading

5.) Loading or unloacling all commeodities handled in intraplant switching
service as defined in switching or other UCRY tariff, and will include
“set-back service” as defined within UCRY tariff.

TWENTY-FOUR (24) HOURS

1) Cars held in constructive placement, including private cars held on UCRY track,
2.) Cars awaiting instructions from order-in customers.

3.) Except as cars received under toad and held for forwarding instructions.

4.3 Diversions, reconsignments or reshipments,

5.) Cars held in transit.

6.) Storage charges - empty private ot system pool cars.

Free time will be computed from the first 7:00 a.m. after placement, or after proper notification
has been sent or given when required or constructively placed. For the purpose of computing
free time, holidays will be excluded, unless free time has expired and demurrage is being

incurred.
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

MULTIPLE CARLOAD SHIPMENTS OF GRAIN

Free time will be provided in Item 1300 except:

Demuarrage free time begins with the actual ov constructive placement of the final car
required in a multiple car order. UCRY must be the originating carrier.

UCRY maintains the right to place for loading any car which meets the customer’s order
requirements, This is excepted by private and specific pooled squipment. Equipment
substitution does not alter the start of free time,

In the event a patron tenders a partial shipment of a multiple car order, free time shall be
calculated as a single shiptment basis. Partial shipments will be accepted without penalty
of free time when UCRY is unable to complete an order by the date required.

Actual placement of early artiving cars ordered for loading can occur prior to

commencement of free time. Such illustrated advance placeinent does not allow partial
shipment of a multiple car order without penalty regarding free time as described above.

End of Page
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

ITEM

APPLICATION

1500

HOLIDAYS

Whenever reference is made to “holidays”, it shall mean only the days listed below:

New Years Day - 01 January (see note)

President’s Day - Third Monday of February

Good Friday - Friday before Easter Sunday

Memorial Day - Last Monday in May

Independence Day - 04 July (see note)

Pioneer Day - 24 July (see note)

Labor Day - First Monday in September
Thanksgiving Day ~ Fourth Thursday in November
Day after Thanksgiving - Fourth Friday in November
Christmas Eve - 24 December (see note)

Christimas Day - 25 December (see note)

Note: When the holiday falls on a Saturday or Sunday, the business day prier to or
following the actual holiday will be observed.

1800

ACTUAL PLACEMENT

Actual placement is made when a car is placed in an accessible position for loading or
unloading at a point previously designated by the consignor or consignee.

1900

CONSTRUCTIVE PLACEMENT

When a car consigned or ordered to a private track, an industrial interchange track, or
other-than-public delivery track cannot be actually placed because of a condition
atiributable to the consignor or conisignee, such car will be held at destination. Ifit
cannot be reasonably accommaodated there, it will be held at an available hold point and
notice shall be sent or given to the consignor or consignee that the car is held (naming
the hold point if not held at destination) and that UCRY is unable to effect placement;

However, if car is placed upon private track, industrial interchange track, or other than
public delivery track serving the consignor or consignee, the car shall be considered
constructively placed without notice.
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

ITEM APPLICATION

RULES GOVERNING CARS HELD FOR LOADING

Loading is the complete or partial loading of a car within the confines of the
same industry or public delivery yard and must be completed in conformity with
railroad loading and clearance rules.

Loading includes the following:

t.) Advice that the car is ready for forwarding,.

2.) Finishing of forwarding directions.

2000 3.) Advice that car is ready for forwarding after being held to finish loading.

4.) Advice that car is ready for UCRY inspection and/or measurement to obtain final
clearance for movement via route shown on forwarding instructions. (see note)

* Note - UCRY utilizes electronic and mechanical deviges, which accept communication,
either written or oral, that records the date and time forwarding directions which are received
from the consignor or affected party. This recorded date and time will govern the celease of
cars. I billing or release data is hand delivered to an open UCRY agency. the receiving agent
shall denots the time and station received. This denoted time shall govern the release of

cars.

RULES GOVERNING CARS HELD FOR UNLOADING

Unloading or partial unloading shall include:

1.) The surrender of bill of lading shipments “to order™ or surrender of written ovder
or advice, or surrender of other lawful substitute,

2.) Payment of lawful charges when required prior to delivery of the car. (see note)

2100 3.) Furnishing a “turnover” order (an order for delivery to another party) afier car has
been placed for delivery and no additional movement of the car is made to a point
beyond the confines of the same industry or same public delivery yard.

4.) Advice that car is ready for forwarding, accompanied by forwarding directions when
necessary, after being held to partly unload and partly reload.

5.) Advice by consignee given to authorized personnef of UCRY, cither verbally or
electronically, that car is unloaded and avaitable to this railroad. (see note) Information
given must include identity of consignee, party furnishing date with cac initial and
aumber, with record of such information being maintained by UCRY, including date
and time of receipt and identity of the party receiving the information.

(Xtem 2100 concluded on next page)
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

ITEM APPLICATION

RULES GOVERNING CARS HELD FOR UNLOADING - Continued

Note 1 - On cars requiring surtender of bill of lading, written order, advice, or other lawful substitute, or

on oars requiring payment of lawlul charges, whether such cars have been placed in position to unload or
nat, time will be computed from the first 7:00 aum. after notice of arrival {s sent or given to the consignee or
party entitled to receive same. When the bill of lading order, advice, other fawfil substitute, or payment of
lawful charges is received by UCRY by ULS. Mail, it shall be considered as received after 7:00 aum, of the
2100 date received.

Note 2 - Except as otherwise provided in 2200 and 2300, a car will be considered released at date and
time advice {a received from consignee,

CARS UNLOADED AND REL.OADED WHERE UCRY
PERFORMS SWITCHING SERVICE

2200
When the same car is both unloaded and reloaded, each transaction will be treated as

independent of the other and free time for reloading shall not begin until the first 7:00
a.m, after unloading is complete and advice is given. When empty release information is
not furnished, car will be released from the unloading transaction at the date and time
forwarding directions are received.

CARS UNLOADED AND RELOADED WHERE INDUSTRY
PERFORMS SWITCHING SERVICE

When the same car is both utiloaded and reloaded, each transaction will be treated as
independent of the other and free time for reloading shall not begin until the first 7:00
2300 a.m. after unloading is complete, in which case the industry must notify UCRY of the date
and time car was unloaded and this advice must be given within two (2) days, exclusive of
Saturdays, Sundays, and holidays after completion of unloading. Ifthis information is
not furnished within the two (2) day period, car will be released from the inbound
demurrage transaction on the date and time empty release information is received oz, in
the event the unloading information is not furnished before 7:00 a.m. of the date loaded
car is returned to interchange track, 7:00 a.m. of the date loaded car is returned to the
interchange track will be time and date to be observed on the inbound demurrage
transaction.

11
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

PUBLIC DELIVERY TRACK

[Except as provided in item 2000 and 2100, on cars for loading and unloading on public
delivery tracks, time will be computed from the first 7:00 a.m. after actual placement
(see note) and after required notice has been seat or given,

Note -~ When delivery of cars on public track cannot be made due to more cars on hand than such will
accommodate, such cars will be held at an available point and time computed from the first 7:00 a.m.
after notice of arrival at the hold point is sent or given cansignee, provided one or more of such
consignea’s cars are placed or offered for placement cach time the factlity is switched.

End of Page
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

MONTHLY COMPUTATION OF DEMURRAGE CHARGES

At the end of each calendar month, demurrage is totaled by calculating the days, or
fraction of a day, the car was held by the consignor or affected party after the expiration
of free time, if any free time was allowed.

PRIVATE CARS HELD OR STORED ON PRIVATE
OR RAILROAD TRACKS

PART A

1.) Loaded private cars, consigned or ordered for delivery to private tracks, which are
exempt from demurrage rules and charges of this tariff, alter delivery to private tracks
but which first must be held on tracks of UCRY under constructive placement are
subject to demurrage charges as provided in this tariff, after expiration of:

a.) Twenty-Four (24) hours {ree time when diverted, reconsigned, or reshipped
before delivery to private tracks; or,

b.) Allowed twenty-four (24) hours free time as provided under Ttem 1300, when
car is delivered to private tracks.

Such cars will be considered released from the applicable demutrage transaction of (a) or (b) sbove at
the time of diversion, reconsignment, or reshipment oxder is received, or at the time advice is given UCRY
to place such private cars onto private tracks to which consighed.

2.) Loaded or partially loaded cars moved from private tracks on orders are subject to
demurrage charges as provided in this tariff, without free time allowance and without
notice, from the first 7:00 a.m. after such cars are received until forwarding directions
are furnished or until cars are placed or retumed to private track on advice from
industry.

3.) Empty private cars on private tracks, including such cars sent by the owner to a
shipper for loading, will not be subject to this tariff,

{(Xtem 3100 concluded on next page)
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

PART B

For the purpose of applying items in this taritf, private cars on private tracks will be
exempted from the rules and charges. (see notes 1, 2 and 3)

Note | - Londed private cars while held on UCRY tracks will be subject to the applicable rules and charges
of this tariff

Note 2 - Empty private cars stored on UCRY tracks, including cats sent by the owner to shipper for loading

will be held as provided in Item 4950,
Note 3= The UCRY does not pay mileage on private cars. All moves are zere mileage payout while on the UCRY.

RULES GOVERNING CARS HELD FOR PURPOSES OTHER
THAN LOADING OR UNLOADING

This section will apply when cars are held for purposes other than loading or unloading,
including cars which have been teadered for loading or unloading under the provisions of
this Section and which are later reconsigned, diverted or reshipped, or released empty
after having been ordered or appropriated, in which event tender of a car under such
sections will govern in computing time under these provisions.

CARS HELD FOR RECONSIGNMENT, DIVERSION
OR RESHIPMENT

On cars held for reconsignment, diversion or reshipment, the consignee or affected party
will compute time from the first 7:00 a.m. following the sending of notice. The term
“diversion” or “reconsignment” will be applied as defined in the reconsignment tariff of
this railroad, except that under this provision, a “turnover” (an order for delivery to
another party) which does not involve an additional movement of the car to a point
beyoud the confines of the same industry or same public delivery yard is not a
reconsignment for the purpose of applying this provision. A “reshipment” is the making
of a new contract by which, uander a new rate, the eutire original lading, without being
unloaded, is forwarded in the same car to another destination, or another place of delivery
at the same destination, which requires a movement beyond the confines of the industry
or the public delivery yard where the car has been originally delivered. When diversion or
reconsignment is consummated on an order mailed, or otherwise transmitted and

(Item 3400 concluded on next page)
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

CARS HELD FOR RECONSIGNMENT, DIVERSION OR
RESHIPMENT - CONTINUED

acknowledged to an agent of this railvoad, or an agent of any railroad which has
participated in the transportation transaction, such order will be considered as having
been accepted at the date and time received. When an order is received for “reshipment”
it shall contain all the necessary information to transport the shipment o its new
destination; and, if the order for “reshipment” is transmitted and acknowledged, it shall
be considered as having been received after 7:00 am, of the date received.

1.) Reconsignment................... $125.00 per car.
2.) Diversion...ooooovveeinnn ..$275.00 per car.
3) Reshipment........................$275.00 per car.

RULES GOVERNING CARS HELD FOR PURPOSES OTHER
THAN LOADING OR UNLOADING

When cars are held in transit due to, or on orders of, the consignor, consignee, or owner, time
will be computed from the first 7:00 a.m. following the sending ot giving notice of arrival.
Included are cars destined for a connecting line, cars found to be overloaded or improperly
loaded, and cars held for sucrender of order-notify bills of lading or payment of lawful charges,
or for any purpose not otherwise specifically provided for in these rules, Cars will be released
at the time order bills of lading or lawful charges are received by an agent of UCRY or an
agent of any railroad which has participated in the transportation transaction or an ovder is
received sufficient to move the cars to a consignee at another station; however, if such order,
bill of lading, or payment of lawful charges is received, it will be considered as having been
accepted at the date and time received.

CARS OF GRAIN HEL.D IN TRANSIT FOR INSPECTION

When cars of grain, seeds (field or grass), grain screenings, soybeans, hay straw, corn husks
or carn schucks, subject to final ingpection or grading are held in transit and placed on
inspection track(s) ol this carvier at designated stations for inspection grading, including for
reconsignment ot other disposition, the free time will begin at the fiest 7:00 a.nm. after the
notice of arrival is sent or given 1o the consignee or party entitled to receive same or after

(Item 3600 concluded on next page)
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

CARS OF GRAIN HELD FOR INSPECTION - CONTINUED

bulletin has been posted where such practice is in vogue and will expire at the following
7:00 an. A demurrage day under this Item consists of a twenty-four (24) hour period
computed from 7:00 a.m.

When consignee has agreed with this railroad in writing to accept the bulleting of cars as
due, the bulletins must be posted by 12:00 p.m. of each day showing receipt since the last
previous bulletin, Any bulletin posted on a holiday shall, for the purpose of calculating free
time, be treated as posted as of 7:00 a,m. the tirst day thercafter which is not a holiday.

In the application of this Item, the term “Held in Transit” means after the cars have left the
last loading station and before delivery at point of unloading. This ltem will not apply to
cars held for inspection at the station where leaded, nor (o cars billed divect to public team
tracks, or to elevators, mills or other industries within the switching limits of the billed
destination, and there inspected and delivery taken.

The inspection referred to in this Item is the taking of representative sample or samples
and establishing the official grade of the contents of the car by competent and impartial
authorities independent of the vendor or vendee and only in accordance with national,
state, Board of Trade or Grain Exchange authorization ot requiretnents except that on hay,
straw, or corn husks the inspection may be as necessary or desired,

CARS HELD FOR FORWARDING INSTRUCTIONS

On cars received from private or team tracks, and held by UCRY for forwarding
direction or other disposition, time will be computed from the first 7:00 a.m. after they
are received until proper forwarding directions or other disposition fs furnished.

On cars received from another railroad and held by UCRY for forwarding directions or
other disposition, demurrage will be assessed from the first 7:00 a.m. after receipt until
proper forwarding directions or other disposition is furnished.

Note - For UCRY convenience, cars may be held at a location other than where cars are received.
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

EMPTY CARS ORDERED OR APPROPRIATED FOR
LOADING BUT NOT USED

When emptly cars are placed on orders or appropriated but not used in transportation
service, demurrage will be charged for all detention, excluding holidays, {rom actual or
constructive placement or appropriation until date and time advice is given to authovized
personnel of UCRY, whether verbally or electronically, that such cars will not be used and
are available o UCRY. (sec note)

In the application of this Item, a demurrage day consists of a twenty-four (24) hour period
or fraction thereof computed from the hour of actual or constructive placement of the car
or appropriation, except that on cars placed in advance of the date for which ordered for
loading, time will be computed from 7:00 a.m. of the day for which so ordered.

When a car so ordered and placed on a public track is not used, and no advice from the
party who ordered the car has been received within twenty-four (24) hours, exclusive of
holidays, from the first 7:00 a.m. demurrage charges begin, the car may be removed and
treated as released at the time of removal.

In the event a car is rejected because it {s not suitable for loading, this Item will not apply if
the party ordering the car advises UCRY of rejection and condition that caused car to be
rejected within twenty-tour (24) hours, exclusive of holidays, after actual placement.

(sce note) These provisions will also apply in connection with cars that are held on
constructive placement on shipper-owned or leased tracks.

If rejection has not been made within time specified in the previous paragraph, demurrage
wilf be charged for all detention, computed as set forth in this item.

Cars ordered but not used ..... $125.00 per car

Note - Industries performing switching service for themselves or other parties must, in addition to advising
UCRY that oars will not be used bn transportation service for loading, return such cars to the Industrial
interchange track.

FORWARDING INSTRUCTIONS ON QUTBOUND
GRAIN TRAINS

Industry will have twenty-four (24) hours from release time to provide billing on outbound
grain trains. Grain trains will consist of at least twenty-five (25) cars. Any release of less
than twenty-five (25) cars will be governed by the rules set forth in the UCRY 6004 Tariff.

17
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SECTION 1
GENERAL CAR DEMURRAGE RULES AND CHARGES

APPLICATION

CARS FOUND TO BE OVERLOADED OR
IMPROPERLY LOADED

When cars are found to be overloaded or improperly loaded and not in conformity with
railroad loading and clearance rules, the following will apply.

1.) If found while still on industry or UCRY tracks where [oaded, car will be
considered to be under continuous loading transaction until adjustment of the load
has been made, if necessary, and final clearance is received for further movement.

{see note)

2.) If found at origin after having been removed from industry or UCRY tracks
where Joaded, car will not be considered released until load hag been adjusted, if
necessary, and final clearance has beeu received for further movement, The time
between furnishing of forwarding directions and making of car available to
consignor for adjustment will not be computed against car. (see note)

3.) If, after having left origin station, a car is found to be overloaded, the car will be
held in transit and twenty-four (24) hours will be allowed to adjust the load.
Time will be computed from the first 7:00 a.m. following notice that car is being

held. (see note)

Note - Adjustiment of load must include advice to authotized personnel of UCRY that shipment now
conforms to raifroad loading and/or clearance rules, and is now ready for inspection and/or
measurements to permit final clearance for further movement.

DEMURRAGE CHARGES

This charge is applied to all cars as described under the rules contained within this tariff,
After the expiration of free time, as described within Item 1300, demurvage will be charged

at the following charges per car, per day, or fraction per day until car ig released:

1.) Per day for the first four chargeable days $40.00
2.) Per day for the next two chargeable days $55.00
3.) Per day for each subsequent day thereafter . $70.00
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SECTION 2
CREDIT TERMS AND SECURTY DEPOSIT

APPLICATION

SECURITY DEPOSITS FOR PAYMENT OF DEMURRAGE AND
STORAGE CHARGES

All Consignors, Consignees or agents thereof conducting business with a Subscribing Casrier, or
on a Subscribing Carrier’s property, will be required to apply for credit with the Subscribing
Carrier.

Al railroads, except Class 1 rail carriers and rail carriers that previously conducted business with
the Subscribing Carrier will be required to apply for credit with the Subscribing Carrier.

Credit will be granted solely at the discretion of the Subscribing Catrier.

PAYMENT AND CREDIT TERMS

All charges under this tariff must be prepaid, unless satisfactory arrangements with Subscribing
Carrier have been make prior to performance of service.

Charges for services rendered under terms of this tariff will accrae against the customer located
on the Subscribing Carrier or against the responsible rail carrier involved, unless arrangements to §
the contrary have been made with Subscribing Carrier prior to performance of service.

All payment for services covered herein are due and payable within fifteen (15) days following
the invoice date. Payments received after expiration of the credit period shall be subject to a
service charge of one and one-half percent (1 1/2%) per month (or fraction thereof) of the
outstanding balance.
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: SECTION 2
CREDIT TERMS AND SECURITY DEPOSIT

APPLICATION

SECURITY DEPOSITS FOR PAYMENT OF ACCESSORIAL
CHARGES AND/OR SURCHARGES

**A securlty deposit to ensure payment of any accessorial charges and/or surcharges that may
accrue will be required from every Consignor, Consignee, or agent thereof who:

A. Isnot on the Subscribing Carriet’s credit list, and
B. Fails to pay accessorial charges and/or surcharges after specific written demand referring to |
this tariff provision.

A deposit must be paid, by wire transfer, before any freight car is delivered to such Consignor,
Consignee, or agent thereof for Loading or Unloading. A deposit on one unit of equipment is not
transferable to another,

A deposit for each car shall be in the minimum amount of two hundred dollars ($200.00) or up
to the maximum amount of accessorial charges that accrued on any one car during the preceding
twelve (12) months.

In the case of a Consignor, Consignee or agent thereof receiving multiple carloads for
Loading or Unleading, the total amount required to be deposited shall not exceed the
lesser of the amount of existing past accessorial charges acerued by the Consignor, Con-
signee, or agent thereof due or $25,000,

Once the Consignor, Consignee, or agent thereof is placed on Subscribing Carriers’
authorized credit list, or has paid all outstanding accessorial charges and has given assurance
to the satisfaction of the Carrier’s credit office that future accessorial charges will be paid
within the credit period prescribed in applicable tariffs, the Subseribing Carrier will refund
the balance of the deposit to the Consignor, Consignee, or agent thereof by the

5th day of the month following that in which the equipment is released to the Subscribing
Carrier after deducting any and all unpaid accessorial charges.

Security deposits will no longer be required after the Consignor, Consignee, or agent thereof
either:

A. Is placed on Subscribing Carriers’ authorized credit list, or

B. Has paid all outstanding accessorial charges and has given assurance to the satisfaction of
the Carrier’s credit office that future accessorial charges will be paid within the credit peri-
od prescribed in applicable tariffs.

End of page
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Patriot Rail
APPLICATION FOR CREDIT
Business Name PhoneWNo.{  J__........
Billing Address FaxNo. (Yo
City State ZipCode___
Delivery Address
City State ZipCode_____

OWNERSHIE: D Sole Owner D Partnership D Corp

Fed. Tax LD#

Other Affiliated Companles

Nature of Business__ How Long in Business____

Terms: NET 15 DAYS Amount of Credit Requested

Principals and/or Owner (s) Name, Address, Telephone Ninber and Title:

Bank Reference Address

City X State Zip
Telephone No. Bank Account No.

Est. Annual Sales: $ . Sales Area

No. of Emp.

Narme, Address and Phone No. of 3 Suppliers With Whom You Do A Credit Business:

t,

(23

PLEASE ATTACH CURRENT PINANCIAL STATEMENT
Contact: Loann Beall, Revenue Muanager
PO Box 2817, Longview, WA 98532
PH (3607 501-2184/Fax (306) 501-2192
ARCradit@@PatiotRail.com
www. patriotrait.com
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

APPLICATION

GENERAL APPLICATION

This tariff publishes various charges allowed by which UCRY may bill a consignee /
consignor or affected party. Such charges are designed to provide relief from costs
associated from extra car movement or clerical duties.

{.} These charges apply to all points on UCRY.
2.) Charges apply to railroad and private cars,

3.) Tariff applies to all commodities, unless specifically omitted or delineated.

DEFINITIONS

ASSESSORIAL CHARGE - incidental charges for service rendered such as demurrage,
weighing, diversions, etc. which are in addition to normal transportation charges.

BULLETIN OF TRAINS ~ is a published schedule of trains.

CUT-OFF TIME - is the time of day when a consignor / consignee must have instructions
or advice into UCRY.

INTERPLANT SWITCH - is the movement of car from one facility to another located on
UCRY lines. This includes the movement from an industry lease track to an industry facility.

INTRAPLANT SWITCH - is the movement of a4 car within the confines of an industry
facility.

UNSCHEDULED SERVICE - is service provided outside of published availability at
specific request of a consignor / consignee.
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

APPLICATION
CARS HELD AWAITING FORWARDING INSTRUCTIONS

Brivate or railroad controlled cars released from industry without proper billing or
forwarding instructions, and held on railroad or leased track awaiting said instructions
are subject to the following:

1.} Car released without billing or other instruction, held on railroad frack $275.00 per car
2.) Car released without billing to place onto leased track $125.00 per car

INTRAPLANT SWITCHING SERVICE

A consignor or consignee may request car movements within an industry facility, Such
intraplant movements are defined as:

A.) Movement from one spot to another when final placement is at industry
request, and additional switching is required to place car into the requested
position.,

B.) Movements from one track to another at request of industry.

C) Re-spotting when multiple commodities are handled on a single spur at an
industry facility, and cars are not continuous. (se¢ note)

Intraplant service $115.00 per car

Note « Continuous cars are those which remain coupled along a single line of rail for loading or
unloading purposes. Re-spol charges shall only apply to those cars where a distinet
separation between unloading/loading operations of different commodities exists on a
common spur line.

INTERPLANT SWITCHING SERVICE

Interpiant switching consisis of movement af consignor/consignee advice between
fixed facilitics to another facility of the same customer, Facilities shall include
movement from industry location whete loading/unfoading occurs to another, and
from/to leased track not {ocated at industry premises to/from a fixed facility,

THREPIANL SEEVICS ..o ivvsniiiis e .. $130.00 per car

INTRAPLANT SWITCHING SERVICE - GRAIN TRAIN

Additional car movements may be necessary if alf cars in a grain cannot be accommodated
at a consignor’s or consignee’s facility. Should this condition atise, or if the consignor
or consignee should choose to spot only a specific number of cars on the initial car spotting,
the following charge will apply.

Intraplant service $100.00 per car
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

APPLICATION

SECOND TRANSFER SERVICE

Second transfer switching consists of the movement of cars for the consignor /
consignee from any location where such cars are held in constructive placement,
storage, or hold status. Cars are subject to charge when advice is received to move
equipment 1o a facility for loading or unloading. This lem shall apply to loaded or
empty cars, and include both private and railroad controlled equipment. Charges
contained in this lem will apply when advige for movement is received afler the first
7:00 a.m. following the actual time of constructive placement, storage or hold status,

Second Transfer Service $150.00 per car

Section Lelt Blank Intentionally

UNSCHEDULED TRAIN OPERATIONS

UCRY maintains a listing of scheduled trains available to perform service at various
locations. Schedules are posted at open agency offices and may be requested {rom an
agent at any time. A request for service at times or days that exceed the regular posted
bulletin times may be operated at the request of a customer, provided arrangements are
approved with the local superintendent, (see note)

Special traln movement at customer request $3,750.00 per shift

Note ~ Charges contained within this Item shall become the only charges that will apply to cars
entrained within any special, demurrage being excluded from relief.
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

APPLICATION
SERVICE REQUEST PERIOD - TIME OF CONCLUSION

Service requests are arranged upon a fixed daily schedule, with advice to UCRY
concerning requested service being submitted to an agent within prescribed time
constraints. These times, known as “cut-off” times, are posted at open agency offices
and are available from an agent. A request for service submitted before a “cut~-off” will
result in said service being rendered during the next appropriately assigned train.

PLACEMENT OF SCALE / TEST CARS

Scale or test cars moving as a single load, when no load in favor of UCRY is
generated, movement shall be charged to the consignor / consignee or affected
party receiving such cars,

Placement of scale / test cars . $250.00 per car

TURNING CARS / WYE CHARGE

Should industry request a car to be turned / wyed, the following charge will apply:

Turning / wye charge $275.00 per car

DELAY OF TRAIN

In the event a UCRY train and/or engine and crew is unable to perform switching
service, or work Is impeded due to causes attributable to a customer or industry, the
following charges will apply:

1.) Initial delay charge $250.00 first ¥4 hour
2.) Subssquent quarter hour charges followiag initial delay...... $100.00 per each % hour

These delays include, but are not limited to: rails blocked or fouled, derails, switches,
or gates locked, cars in process of being worked, inspected or sealed, or other customer
request leading to delay.
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

APPLICATION

REQUESTS FOR SERVICE AFTER EXPIRATION OF TIME
LIMITS AND CHANGES TO REQUESTED SERVICE

Service advice, which is delivered to UCRY agency petrsonnel after expiration of
prescribed times, shall become processed into a later train, When such advice is
received with a request to be incorporated into an existing, or processed movement,
UCRY may honot such request with the consignor/consignee or affected party
subject to charge,

When an advice of movement is received within prescribed time limits, and UCRY
personnel receive a subsequent request for change after expiration of such limits, cars
contained within said change are subject to charge. (see note)

Advice for service after expiration of time limits, ot change to previous request ....5175.00 per car

Note - In the event UCRY is unable to mest a requested change in servics, or perform a tmovement as
desoribed within this Item, such charge will not apply. A request to cancel an existing order for service {s
not subject to provisions contained in this ltetn.

CARS RECEIVED/DELIVERED TO ANOTHER CARRIFR
AT NON-INTERCHANGE LOCATIONS

UCRY malntains an active interchange between UPRR and BNSF at Qgden, although
both UPRR and BNSF operate over portions of UCRY for the purpose of servicing
facilities at Ogden and Evona. When a car is received onto or delivered from UCRY to
another carrier at an industry location, and interchange of cars is at the advice of a
consignor/consignee, such movement becomes subject to charges upou a per car basis.
(see note)

Cars received/delivered at industry locations from another carrier:

1.) Movement where load is not in favor of UCRY ........$250.00 per cur
2.) Movensent where UCRY originates load .................5180.00 per car

Note « In the event an interchange of traffic is arranged between carriers at an industry location, charges
contained in this Ttem will not apply.
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

ITEM APPLICATION

WEEKEND SURCHARGE

UCRY offers scheduled Monday through Friday service, with Saturday and Sunday
service available for an additional charge. This Item shall apply to cars handled on any
4900 UCRY train, which originates between the hours of 12:01 a.m. Saturday through 11:59
p.m. Sunday, provided an authorized agent of this railroad is in receipt of advice that
request movement of car(s). This ltem applies to scheduled weekend trains as posted
within any open UCRY agency office. Movements which exceed the posted limits;
i.e. special trains outside of such posted tires, are subject to [tem 4600,

1.} Weekend (Saturday and Sunday) service, posted schedule ........ $175.00 per loaded car
7.) Weekend (Saturday and Sunday) service, posted schedule ,....... $125.00 per smpty car

ADDITIONAL MOVEMENTS AT REQUEST OR
RESPONSIBILITY OF CONSIGNOR OR CONSIGNEE

4950 Any time car(s) are moved at the request of a consignor/consignee, which are not
covered under any other Item contained within Section 4 of this tariff, this ltem shall
govern charges associated with such movement. In the event UCRY is unable to place
car(s) at a receiving facility, other~-than-public delivery tracks, car(s) will be placed into
constructive placement or other hold status, whereby the following charge will apply:

1.) Car(s) held due to UCRY being unable to deliver cars due to conditions or request
of consignor/Consignee ....ooevviriiiiii i e $125.00 per var

RETURN FOR SERVICE CHARGES

Should UCRY atrive at an industry location after receiving proper advice requesting
4980 service, and car(s) contained within such advice not be available for release, respot, or
other movement due to fault of consignor ot consignee, the following charge shall

apply:

Returns for service charge .....ooooi $300,00 per car requested and unavailable
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SECTION 3
GENERAL CAR SWITCHING RULES AND CHARGES

APPLICATION

DEFINITIONS

HAULAGE AGREEMENT - is the entire cycled movement of a loaded carload of freight,
which originates and terminates upon lines of UCRY,

EMPTY OR LOADED RAILCARS MOVING ON OWN WHEELS

Railcars moving as a single load, either for repair or otherwise, when no load in

favor of UCRY is generated, movement shall be charged to the consignor/consignee or
affected party receiving or shipping such cars, Charges shall apply to one-way
movement, each way if applicable, as defined within Item 3200, Intermodal container
and multiple unit cars are subject to special provisions. (see note)

Note - Charges shall apply to any railear, regardless of type, if no special movement conditions apply.
Speoial movement requests are to be made through UCRY clearance agent.

SWITCHING RATES APPLICABLE OVER UCRY LINES

Railear, moving ot own whesls Ogden Transfer 100.00
(one-way) Transfer Ogden 100.00
Ogden Sugar Works 100,00
Sugar Works Ogden 100.00

Railcar, Intermodal Ogden All Stations 100.00
Platforms, Wells or Spines
(pet platform or other interconnected unit)

Rajlear, moving as load upon flatcar Opden All Stations
(one~way) All Stations Ogden

Agticultural Products Transfer Evona
Haulage Agreeent Relico Evona
01 8TCC Evona All Stations

All Frelght - not specified in this Item Ogden All Stations
Haulage Agreement
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SECTION 4
GENERAL CAR STORAGE RULES AND CHARGES

APPLICATION

GENERAL APPLICATION

The storage rules and charges in Section 4 govern the allowance of free time and
assessment of charges for storage when cars subject to this Section are held beyond free
time or when no free time is provided.

GLOSSARY OF TERMS

PUBLIC DELIVERY TRACKS ~ Any accessible truck open to the general public for loading or
untoading.

OTHER-THAN-PUBLIC DELIVERY TRACK - Any railvoad track or portion of 4 track assigned for
individual use or for joint use, including privately owned or leased tvacks.

PRIVATE TRACK ~ a track outside the UCRY right-of-way, yard and terminals, and of which this
railroad does not own either rails, ties, roadbed or right-of-way. When a track or portion thereof owned or
operated by this railroad is assigned to the purpose of its user through a written lease ot written agresment,
such leass or written agreement will be considered as equivalent to ownership and the track or portion
thereof treated as private track.

A track or portion thereof will be considered the private track of eash of two or more parties when

written consent hias first been obtained frora UCRY for such joiut use of its track, which has been assigned
through a written lease or written agreement, or when writlen notice or such joint use has been furnished
UCRY by the owner of a private irack prior to actual placement of a car for account of any joint user of the
track.

PRIVATE CAR - A private car is o car bearing other than railroad reporting merks and which is not a
raiiroad controlied car.

RAILROAD-CONTROLLED CAR - A railroad-controlled car is a car provided to a railroad directly,
by car companies or others, for the indiscriminate vse by this raileoad in serving any of ifs customenrs,

RAILROAD PREMISES - The term “Railroad Premises” as used in Items 6700 through 6950, when
applicable to shipments held in cars, shall embrace all wacks which this railread provides for its own uses
and purposes or for general public use, and all other tracks located inside its right-ot-way ov yards or
termivals, excopt tracks located within the confines of property owned or leased by an industry.

CONSIGNOR - The party in whose name the cars are ordered or the party who farnishes UCRY with
forwarding {nstructions.

CONSIGNEE - The party to whom a shipment is consigned or the party entitted to receive the shipment.

ACTUAL PLACEMENT - Actual Placement is made when a car is placed in an accessible position for
loading or unloading or at a point previously designated by the consignor or cotsigaee.

(Ftem 6100 concluded on next page)
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SECTION 4
GENERAL CAR STORAGE RULES AND CHARGES

GLOSSARY OF TERMS - CONTINUED

CONSTRUCTIVE PLACEMENT - When a car is consigned or ardered to a private track, an industrial
interchange track, or an other-than-public delivery track, and cannot be actually placed because of a
condition attributable to the consignor or consiguee, such car will be held at destination. If car cannot be
regsonably accommodated theve, it will be held at an availuble hold point, Notice shall be seut or given
consignor oy consignes that the car is held (naming the hold point if not held at destination) and that UCRY
is unable to offect placement; however, if car is placed upon private track, indusirial interchange track or
other-than-public delivery track serving the consignor or consignee, the car shall be considered
constructively placed.

CARS ACTUALLY OR CONSTRUCTIVELY PLACED AT EXACTLY 7:00 AM. - When cats
have been actually or constructively placed at 7:00 am., time shall be computed from the same 7:00 a.m.;
and placement shull be determined by the precise time the engine cuts loose,

TIME TO BE OBSERVED - 1n the application of these rules, the time to properly apply is the fime,
daylight savings or standard time, lawfutly in effect in the community where the car is held,

ASSIGNEE - A shipper who requested and has been assigned specific cars.
ASSIGNED CAR ~ A car of any ownership specifically requested and assigned to a shipper by a railroad.
BUREAU OF EXPLOSIVESN TARIFF - The Burcau of Bxplosives Tariff No. [CC BOE 6000-Series

covers regulations prescribed by the U.S. Department of Transportation for the handling of hazardous
materials.

ASSIGNED CARS

Except as provided in ltem 6400, the provisions of Items 6300 through 6900 apply to cars
of any ownership specifically requested and assigned to shippers by railroads (see note 1).
This is where UCRY serves the assignee at the designated point of assignment (see note 2)
as the originating switching line and is required to hold such cars on its tracks or private
sidings connected therewith while awaiting;

1.) Actual or Constructive Placement on orders of, or appropriation of the cars for
loading by the assignee, or

2.) Delivery of such cars to a connecting switching line performing the actual
placement service where such switching line has not concurred in the
assignment and holding of cars on its line subject to Section 6 of this tariff.

Note | ~ When an assigned car is refurned with a revenue load, subject to applicable carload rates, the

car is subject to the other Sections of this tariff,

Note 2 - For the purposes of applying this Section, the designated point of assignment shall mean the
origin station at which UCRY has assigned or concurs with another railroad to assign specific cars for use
by a specific shipper.
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SECTION 4
GENERAIL CAR STORAGE RULES AND CHARGES

APPLICATION
ASSIGNMENT OF CARS

Before specific cars afe assigned to a shipper, the shipper must request in writing of
originating road-haul carrier(s) assignment of at least ten (10) days before their intended
use of a specific number of cars.

ASSIGNED CARS NOT SUBJECT TO THIS SECTION

1.) Cars of any ownership with an inside length of 69 feet or more. Cars with mechanical
designation “XL”, *XM?”, or “XP” are not included in this exemption.

2.) Cars of any ownership with a mechanical designation of “FM” having a carrying
capacity of 200,000 Ibs. or more.

3.) Empty cars of private ownership, which are not railroad controlled.

In determining these exemptions, the car descriptions listed in the Official Railway
Equipment Register, [CC RER 6410-Series shall govern.

NOTIFICATION

Notice containing car initial and number when such cars are held at point of assignment
awalting orders for placement or appropriation shall be sent or given assignee. In the event
such cars cannot be reasonably accommodated at point of assignment, cars will be

held at any available hold point and written notice will be issued also containing advice of
such holding.

An additional notice will not be required when car reaches point of assignment. When
notice is sent or given as prescribed in this rule, and cars are found to contain less-than-~
carload freight, pallets and other devices, the notice tendered under this Section will serve
as constructive placement notice as required in Item 1900 of Section 1 of this tariff. Upon
release from demurrage, subject car will revert to application of storage charges as
provided in Item 6600 of this tariff, from the next 7:00 a.m., including Saturdays, Sundays
and holidays without further notice,
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SECTION 4
GENERAL CAR STORAGE RULES AND CHARGES

APPLICATION

STORAGE CHARGE

No free time will be allowed on cars subject to this Section, but they will be subject to a
charge of $30.00 per car per day or fraction of a day, to be computed from the first 7:00
a.m,, holidays excluded, following the sending or giving of notice as provided in Item 6500.

Once storage charges commence to tun, holidays are chargeable days with charges
continuing until receipt of orders from assignee for actual or constructive placement or
appropriation of cars fot loading.

Cars released from storage charges under these conditions will be subject to applicable
demurrage or detention tariffs.

RELEASE OF CARS FROM ASSIGNMENT

At such time as the assignee wishes to reduce the number of an assighment by one or
mote cars, assignee must notify the originating road-haul carrier(s) and UCRY, in
writing, or confirmed in writing, and specify the effective date of release of such car ot
cars which must be at least one (1) or more days after date of such notice. The originating
road-haul carrier(s) will then have the prerogative of selecting the car ot cars to be
remioved from the assignment. Storage charges prescribed by these rules will accrue on
cars so selected until the effective date of release unless are previously removed by the
originating carrier(s) in which case storage charges will terminate on the date of such
removal. However, no assignee will be permitted to release a car or cars from an
assignment by oral or written notice until all shipper-owned appurtenances have been
removed by assignee.

CONDITIONS FOR RELIEF WHEN ASSIGNED CARS
ARE FOUND TO HAVE MECHANICAL DEFECTS

Relief will be granted from storage charges on an assigned car while held for repair of
Federal Railroad Administration safety defects or other mechanical defects, which make
the car unsuitable for loading, from the time of actual discovery of the defect until the
car is again made available. If storage charges have been incurred on such car prior to
the discovery of the mechanical defect, storage charges will resume from the first 7:00
a.m. following the sending or giving of notice to the assignee of the availability of the car
for loading.
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SECTION 4
GENERAL CAR STORAGE RULES AND CHARGES

_JITEM APPLICATION

FREIGHT SUBJECT TO STORAGE RULES AND CHARGES
INITEM 6950

The rules and charges of Item 6950 apply to shipments of classes A, B, or C explosives,
as named in Part 172 Commodity List of Tariff ICC BOE 6000-Series, and hazardous
materials, substances ot wastes requiring the use of a 4-digit identification number on
shipping papers, placards or panels, as named in Part [T, Section 172.101 of Tariff ICC
BOE 6000-Series, while held in cars on UCRY premises.

6900

STORAGE RULES AND CHARGES ON EXPLOSIVES,
HAZARDOUS MATERIALS, SUBSTANCES, OR WASTES

The storage charges provided in this Item are in addition to applicable demurrage
charges and, except as provided below, the applicable provisions of Sections 1, 2, 3, and 6
will govern in determining these storage charges:

6650 1.) The provisions of Item 3100, except Part A, Paragraph 3, will not apply.

2.) Strike or work stoppage, flood, high water, or other interference or Act of God will not
suspend charges contained in the ltem,

3.) On cars held for loading on UCRY premises, time will be computed from the first
7:00 a.m. after loading begins.

4.) Free time will be as follows:

A.) Twenty-four (24) hours fice time will be allowed on shipments contained in
Item 6900, for removal from UCRY premises. (see notes)

5.) After expiration of free time allowed, the following charges will apply per day of
twenty-four (24) hours, of fraction thereof, until car(s) is removed from UCRY

premises:
A.) Explosives - Class A ......... e, $125.00 pet day
B.) Explosives ~ClassB& C ................... $100.00 per day
C.) Hazardous Materials ......................... $75.00 per day

(Item 6950 concluded on next page)
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SECTION 4
GENERAL CAR STORAGE RULES AND CHARGES

ITEM APPLICATION

ITEM 6950 - CONTINUED

Notes:

1.} When carload freight is refused at destination, this railvoad shall within twenty-four (24) hours,

holidays excluded, after being advised of refusal, give notice of such refusal by telephone or wire to the

6950 consignor or owner when knowi, or when not knowa, to the agent at point of shipment, who shall promptly
notify consignor, i known. The term “wire”, as used i this note, shall be construed to mean such forms

of clectronic forms of communications as telegram, teletype, telex, mailgram, facsimile machine,

telecopicr, or email, When notice is trunsmitted by telephone, (see note 3) a written record shall be maintained by
this railroad.

2.) Free time will be computed from the fiest 7:00 a.m. after placement, or after proper notification has
been sent or given where required. For the purpose of computing free time, holidays are included in
free time caloulation.

3.) When consignor or consignes utilizes an electronic or mechanical device to acoept messages,
notification left on such s device will be considered as having been given to consignor or consignee ag the

case may be.

CONDITIONS UNDER WHICH CARS MAY BE RETURNED TO POINT
OF ORIGIN OR LAST INTERCHANGE

7000 Where (1) a car has be constructively delivered to destination or placed in storage on the railroad because the
receiver is unable to aceept the car, {2) 10 days have clapsed after the railvoad has given the recelver notice
of delivery, (3) the receiver has an outstanding batance of demurrage lor that car, and

{4} the railroad has not granted credit to the receiver or has revoked the receiver's privilege of credit,

the railroad may retorn the car to the point of origin or last point of interchange, without acoruing any
Habitity to the receiver or any other railroad and without relieving the receiver of liability for the accrusd
demurrage.

CARS RECEIVED IN ERROR

Cars moved onto tracks of the UCRY by connecting carrier for purposes other than

7050 interchange to or from UCRY will be subject to the following charges:

I.) Charge back against Railroad............ ereree $100.00 per car

34







Case 1:17-cv-00020-DAK Document 2-3 Filed 02/06/17 Page 2 of 40

1

Patriot Rail Company LLC

peuer: Ocmnder 1, 2078 Mot Nwpmiter 1, 2019




Case 1:17-cv-00020-DAK  Document 2-3 Filed 02/06/17 Page 3 of 40
PRC Freight Tariff

le of Contents

Ta

Abbreviations ............. ceeervean T O e ere et 7
Weight Restrictions Per Railroad ... ORI 9

Section 1: General Demurrage Rules and Charges ........................ o115
Section 2@ Car Placement; Loading & Unloading..................... BT 16-17
Section 3 Demurrage............... B USRI S 18-19
Section 4; Cars Held Temporarily ........ e U 2022
Section 5. Overipaded and Improperly Loaded Cars.............. e, 2526
Section & Credit Terms and Security Daposit ... s . 27-28
Section 7: General Car Switching Rules and Charges........... AT 32-33
Section 8: General Car Storage Rules and Charges............... e, 3435
Section 9: Spacial Train Service ... e U 36~37
Section 10 Rules and Charges for Diversion..................... e 38-39
Section 171: Rules and Charges For Miscelianeous Services ... .. e 4041

Lad
e
s

Definitions Of Terms ........ e e eaaann fevann e e n s fvon e A




Case 1:17-cv-00020-DAK  Document 2-3  Filed 02/06/17 Page 4 of 40

PRC Freight Tariff

Railroad Abbreviation Logo Email Address
Rarus Railway,
LLC d/b/a
Anaconda & BAP BP-CS@PATRIOTRAIL.COM
Pacific Railway
_Co,
Columbia &
Cowlitz Railway, CLC CLC~CS@PATRIOTRAIL.COM
LLC Faibway Company
DeQueen &
Eastern DQE DQE-CS@PATRIOTRAIL.COM
Railroad, LLC
Golden Triangle GTRA GTRA~
Rallroad, LLC : CS@PATRIOTRAIL.COM
Ciolden Triangle Railroad
Kingman
. KGTR~
Terminal KGTR CS@PATRIOTRAIL.COM

Railroad, LLC
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Rallroad Abbreviation Email Address
Louisiana &
North West LNW LNW-=
Railroad CS@PATRIOTRAIL.COM
Company, LLC L&NW RAILROAD
Sacramento
Valley Railroad, SAV X SAV-CS@PATRIOTRAIL.COM
LLC MACKAMENT Vs o B LR
Temple &
Central Texas TC 7C re%ngfeg c}anemi TC-CS@PATIROTRAIL.COM
Railway. LLC exas ralvay
Tennessee
Southern R~
. TSSR TSR
Raiiroad CS@PATRIOTRAIL,COM
Company, LLC
Utah Central SCRY
Railway UCRY CS@PATRIOTRAIL.COM
Company, LLC

Important Contact Information
For any questions pertaining to weight restrictions, proper loading, manual submission of
billing or any other inquiries contact Customer Service at 1-855-955-RAIL (7245).

Further information can be found at www.patriotrail.com
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Abbreviations

u.S. Dollars

B o
PR i Patriot Rail Company LLC
CLA S e e All Class 1 Railroads
BNSF. .. Burlington Northern & Santa Fe Rallway Company
UPR R e Union Pacific Railroad Company
N S et e e Norfolk Southern
RR. Railroad (Patriot Rail Company, LLC ot one of its railroads)
) S U R CSX Transportation
K S i e e Kansas City Southern
L i e s Longview Switching Company

Kiamichi Railroad




Case 1:17-cv-00020-DAK Document 2-3  Filed 02/06/17 Page 7 of 40

PRC Freight Tariff

Weight Restrictions

RR will provide services for loaded cars with a maximum gross weight as specified in table below.
Shipments exceeding the maximum gross weights must be approved prior to shipment, For
additional information, please contact the Customer Service Center.

| N | Waeight

Railroad Track Mp to mp Limit (Ibs)

BAP | o ’ © 286,000
CLC P ' o | 286,000

DQE | 'f . S 286,000

GTRA | | | | 286000 |

KGTR | B o 286000

wwo o ' | 263000
SAV P | 286,000

286,000

UCRY Ogden Industrial | *
i g Lead :

All Industriat | © 263,000
Spurs ! 1 g

TSRR | "A"Lime | 2329 (Columbia Wye) | 269.1 (Lawrenceburg) 286,000 |

H

"A" Line 269.1 (Lawrenceburg) i k . 312.9 (Port of Florence) l 263,000

"L"Line | 2272 (Nateo) " 232.5 (Columbia Wye) | 286,000

"L" Line 232.5 (Columbia Wye) ‘ 265.7 (Pulaski) {263,000

Industrial Park * '

} Sub 263,000

@ Central Pointe | | t R ‘
e T
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Section 1- General
& Car Demurrage
Rules and Charges

1.01  INTRODUCTION

Thank you for partnering with Patriot Rail Cormpany LLC
for your freight and logistics needs. The purpose of this
publication is to provide our customers with a clear
understanding of the terms and charges associated with
the services we provide.

The terms and conditions of service, as well as the
charges stated in this Tariff are applicable to all points
on RR lines, This document supersedes and replaces all
former versions of Tariff 6400,

By arranging for services with Patriot Rail Company, LLC
and any of its rallroads (herein referred to as “RR"), a
customer or any third party acting under the direction or
on behalf of a customer (agent), authorizes and accepts
alf the rules, requirements, and charges published
hereln, Any action taken by a customer or Its agent(s)
that initlates, accepts delivery, or affects a movement of
supplemental service on one of Patriot Rall Company’s
raifroads, constitutes acceptance by that customer of all
terms, rules, and applicable charges contained in this
document, unless otherwise stated by a private
agreement or each RR’s specific Charge Catalog.

1.02 GENERAL APPLICATION

This Tarlff publishes various charges by which RR may
bill a customer or agent. These charges are designed to

compensate the RR for costs incurred for activities
performed,

Charges contained in this Tariff apply to all commoditles
(unless specifically omitted or otherwise explicitly
provided), to all points on the RR, and to rail controlled
and private cars.

1.03 MILEAGE ON PRIVATE CARS

Patriot Ratl Company, LLC and it raliroads ("RR") do not
generally pay mileage on private cars. All moves are zero
mileage payout whiie on the RR, except in cases In which
RR specifically agrees otherwise Ih writing.

1.04 GENERAL TERMS RELATED TO
HOLDING CARS, DEMURRAGE,
STORAGE

The disposition of a car at its point of detention
determines the purpose for which the car Is being held

and therefore the applicable rules.

Al cars (RR~controlled and private) held for or by

consignors, consignees or parties responsible for the

loadlng or unloading of the rallcar are subject to

demurrage rules and charges in this section, with the
lowing EXCEPTIONS:

1. Private cars held on leased or private tracks.

2. Cars containing freight refused or unclaimed and
awalting sale by the RR for the time held beyond
legal requirements.

3. Cars assligned to shippers returned to points of
assignment loaded when materlal is authorized to
be returned without freight charges under
provisions of frelght publications.
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4, Cars assigned to shippers raturned empty to point
of assignment while subject to storage rules.
5. Empty railroad equipment moving on its own wheels

under transportation charges as freight.

1.05 EMPTY CARS ORDERED OR
APPROPRIATED FOR LOADING BUT
NOT USED

When empty cars are placed on orders but not used in
transportation service, demurrage will be charged for ali
detention, excluding holidays, from actual or
constructive placement (ltems 2,1 & 2.2) or
appropriation until the time RR interchanges the car(s)
back to ather railroads, and RR’s car hire liability is
transferred, and car hire charges cease to accrue to RR.

Customers performing switching service for themselves
or other parties must, in addition to advising RR that
cars will not be used in transportation service for

loading, return such cars to the point at which the RR
initially delivered the car,

In the application of this item, a demurrage day consists
of a twenty-four (24) hour perlod or fraction thereof
computed from the hour of actual or constructive
placement of the car or appropriation, except when cars
are placed in advance of the date for which they were
ordered for loading, In which case time will be computed
from 12:01 a.m. of the day for which they were ordered.

When a car is ordered and placed on a public track and
is not used, and no instructions are received from the
party who ordered the car within twenty-four (24) hours
from the first 12:01 a.m., demurrage charges accrue,
The car may be removed and treated as released at the
time of removal,

In the event a car Is rejected because it is not sultable
for loading, this item will not apply if the party ordering
the car advises RR of rejection and condition that caused
car to be rejected within twenty-four (24) hours,
exciusive of holidays, after actual placement, If rejection
has not heen made within time specifled in the previous
paragraph, demurrage will be charged for all detention,
computed as set forth In this item.

These provisions will also apply in connection with cars
that are held on constructive placement on shipper-
owned or leased tracks and on cars that are on-route to
be delivered or constructively placed.

*Note: charges and additional terms specific to each
Patriot Rail Company LLC raliroad ("RR") are stipulated in
Charge Catalog 2000 Serles, Issued for each railroad and
available on our website; www,patriotrail.com
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1.06 CARS PULLED WITH NO
BILLING

It is the customer's responsibility to submit billing
instructions [n an accurate and timely manner, Railcars
that are not promptly billed interfere with our abllity to
safely and efficiently operate our rallroads. Therefore,
loaded cars pulled at customers’ request without proper
shipping Instructions will Incur a fee, in addition to
demurrage and any other applicable charges. Any
charges incurred due to incomplete or missing shipping
instructions are the responsibility of the Consignor or
Freight Payer. . The charges associated with cars pulled
without proper billing are specified In each RR’s Charge
Catalog 2000 Serles.

1.07 EMPTY OR LOADED CARS
RELEASED BUT NOT AVAILABLE TO
PULL

it is the customer’s responsibility to ensure that cars
released are avallable to pull, When customers release
an empty or loaded car and it is determined upon arrival
of the crew that the equipment cannot be pulled by RR
as a result of conditions attributable to consignar,
loader, consignee, in-care~of party, unloader, etc - a per
car fee may be assessed as specified in each RR’s Charge
Catalog 2000 Serles.

The charges associated with cars released but not
avallable to pull shall be assessed in addition to
demurrage and any other applicable charges.

1.08 INTERCHANGE SET-BACK
CHARGES

L CUSTOMER ERROR

Cars released without proper billing instructions that are
returned to us by Interchange rallroads will incur a set~
back charge assessed in addition to any other applicable
linehaul and accessorlal charges. If Shipper billed in
error, the Shipper Is responsible for return handling
charge, set-back charges, and any other applicable
charges. Charges are specified for each RR in Charge
Catalog 2000 Serles

i RAILROAD ERROR

Interchange rallroads dellvering cars in error to RR, will
be assessed a set-back charge.

1.09 CUSTOMER SET-BACK
CHARGES

Upon customer reguest to return cars previously
released ta RR, RR wlill perform the return service for a
charge assessed In addition to any other applicable

linehaul and/or accessorial charges.
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1.10 NOTIFICATIONS FROM RR

RR will provide notice electronically (via ShipperConnect
weh portal or emall) as follows:

1. On cars destined for public delivery tracks,
notice will be given to the appropriate party when
the car is placed.

2. On cars for other-than-public delivery tracks,
notice of constructive placement will be given to
the appropriate party.

3. Actual placement of a car upon the tracks of a
consignor or consignee will constitute notice
except when two or more parties use the same
track, notice will be provided.

4, On cars stopped In transit, notice will be given to
the party instructing the stop when the car
arrives at the stop point.

5. On refused loaded cars, notice will be given to
the consignor.

Consignor, consignee or other affected party must
furnish RR forwarding instructions, empty car release
information or other disposition (as applicable)
electronicaily. When the device used indicates the time
and date, such time and date will govern. To include
auto time and date stamp, see ltem 2.1 below.

.11 NOTIFICATIONS TO RR (1250)

Placement Requests: All car placement requests must be
submitted to RR using ShipperConnect™. RR will accept
requests provided to its Customer Service Center via
telephone, email, or fax, subject to a $65 charge. The
charge applies to each request {not a per car charge).

RR will accept billing information via three methods, at
no charge:

1. ShipperConnect™/EBOL

2. Class 1 website

3. By making arrangements with 3rd party logistics
services providers to submiit forwarding
Instructions on their behalf via EDI or via a Class
1 webslte tool.

For our customers’ convenience, Patriot Rail Company,
LLC accepts billing instructions forwarded to its
Customer Service Center via email ar fax however this
requires manual Input of billing information by RR
employees. Manual input of customer billing
information {s subject to a $65 charge per each bill of
lading. RR reserves the right to reject any unreasonable
request for service, any fax or emall forwarding
instructions that are illegible, whether due to poor
transmission quality, llegible handwriting or otherwise.

RR will not accept delivery of forwarding instructions by
U.S. Malil, express service, personal dellvery, or any other
means,

Hazardous Materials (including hazardous waste) billing
instructions will incur an additional $45 charge.

All empty release informat!oﬁ must be submitted to RR
using ShipperConnect™, RR will accept empty release
information provided to its Customer Service Center via
telephone, email, or fax, subject to a $65 charge per
incident.
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When electronic devices are used to forward instructions
and/or empty release Information to RR, the date and
time recarded by these devices will be the date and time
instructions shall be considered as received by RR.

1.12 FREE TIME

in general, free time as stated below will be allowed for
each car, However, each RR's Charge Catalog 2000
Serles, or any private contract arrangements will
supersede the free time specified in this item.

+LOAD/UNLOAD AGRICULT PRODUCT.

s Loading or unloading all agricultural products
handled in switching service, as defined In
switching or other tariffs of RR and wili Include
"set-back service” as defined In tariffs on this
rallroad.

48 HOURS: LOADING/UNLOADING

+ Complete unloading,

+ Partial or complete loading

+  Partial or complete unloading

e Partial unloading and reloading

« Loading or unloading all commoditles handied
in intraplant switching service as defined in
switching or other RR tarlff, and will include
“set~back service” as defined within RR tariff,

24 HOURS: STORAGE & QTHER

o Cars held in constructive placement, including
private cars held on RR track.

+« Cars awaiting instructions from order-in
customers,

s  Diversions, reconsignments or reshipments,

s Cars held in transit.

s Storage charges - empty private or system pool
cars.

Free time will be computed from the first 12:01 a.m.
after placement or after proper notification has baen
sent or given when required or constructively placed. In
all cases, after frea time has expired and demurrage i5
being incurred, non-working days, weekend days, and
holidays are included in calculating time. Before the
expiration of free time, holidays, weekend days, and any
other non-working days will be excluded from time
calcuiation,

1.13 HOLIDAYS

Holidays ohserved are different for each RR and are
therefore referenced separately in each rallroad’s Charge
Catalog 2000 serles.

L&NW RAILROAD
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Section 2-
Car placement;
Loading &

2.01 ACTUAL PLACEMENT

“Actual Placement” means a car physically placed in an

accessible position for loading or unloading at a point

generally designated or used by the shipper or receiver
{consignor or consignee},

2.02 CONSTRUCTIVE PLACEMENT

When a car consigned or ordered to a private track, an
industrial interchange track, or other-than~public
delivery track cannot be actually placed because of a
condition attributable 1o the consignor or consignee,
such car will be held by RR at destination. If it cannot be
reasonably accommodated there, it will be held at an
avatiable hold point and notice shall be provided to the
consignor or consignee that the car Is held {(naming the
hold point if not held at destination) and that RR is
unable to effect actual placement. Such cars that cannot
be physically placed for loading and unloading ("Actual
Placement"} and remain In RR control, are considered
“Constructively Placed” and will accrue demurrage the
same way as If actually placed

A car placed upon private track, industrial interchange
track, or other than public delivery track serving the
consignor or consignee, shall be considered
constructively placed without notice,

2.03 LOADING

Loading Is the complete or partial loading of a car within
the confines of the same industry or public delivery yard
and must be completed with regard 1o all railroad
loading and clearance rules in order to ensure safety and
security for all parties. Advice must be provided to the
RR that the car is available for movement, and billing
Instructions must be furnished to RR,

The RR utillzes electronic and mechanical devices
capable of recording the date and time at which
forwarding instructions were recelved from consignor or
affected party. This recorded date and time will govern
the release time and date of the cars.

Private and rallroad controiled cars that are consigned
for dellvery to private tracks, which first must be heid on
railroad tracks under constructive placement, are subject
to demurrage/storage provisions and charges as
applicable in Section 3 of this Tariff and in each RR's
Charge Catalog Serles 2000. Free time allowed will he
governed by item 1.12 of this Tariff, unless superseded
by specific terms in each RR's Charge Catalog 2000
Series,

2.04  UNLOADING

“Unloading” means the camplete or partial unloading of
a car, a notice from the consignee that the car s
available for movement, as well as timely provision of
billing instructions for the empty car,

information provided by the consignee must include
Identity of consignee, date and time, car Initial and
number.

Loaded cars {of rallroad or private ownership) held for
unioading on RR tracks under Constructive Placement
are subject to demurrage, storage, and cther provisions
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and charges stipulated In Section 3 of this Tariff and In
each RR's Charge Catalog Serles 2000.

2.05 PUBLIC DELIVERY TRACK

Except as provided in items 2.3 and 2.4, on cars for
loading and unloading on public delivery tracks or team
tracks, time will be computed from the first 12:01 a.m.
after actual placement and after required notice has
been sent or given.

When delivery of cars on public tracks cannot be made
because cars on hand exceed track capacity, such cars
wiil be held at an available point. Time of constructive
placement will be computed from the first 12:01 a.m.
after notice of arrival at the holding point has been
provided to consignee.

"Patriot Way '

Patriot Rail strives to be efficient,

P AP S PRI SN P
focused, and responsible ia all

hings, with safeiv at the
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Section 3 -
Demurrage

3.0 DEMURRAGE CHARGES

Demurrage Is a fee charged for extended use of
rallroad-controlled assets, beyond the free time allowed
for the performance of certain activities (ltem 1.12). The
purpose of demurrage charges is to ensure that:

1. Cars are loaded and unloaded expeditiously so that
they become avallable for the next shipment

2. Track capacity is optimized and traffic ramains
fluid.

Demurraga Is an essential tool in malntaining efficient
rallroad operations by encouraging the optimal
utilization of very expensive assets.

Demurrage charges apply to all cars as described under
the rules contained within this Tariff,

Item 1.12 describes the free time allowed for the
completion of certain activities. After the expiration of
free time, demurrage will be assessed on a per car, per
day (or fraction of day, as applicable) basls, until the car
is released.

Specific charges and any additional terms and rules that
may be applicable specific to each Patriot Rail Company,
LLC rallroad are stipulated in Charge Catalogue 200
Series, Issued for each railroad separately, and these
supersede the general terms of item 1,12,

3.02 COMPUTATION OF

DEMURRAGE CHARGES

Demurrage is totaled by calculating the days (or fraction
of a day), the car was held by the consignor or affected
party after the expiration of free time, if any free time
was allowed.

3.03 CARS UNLOADED AND
RELOADED
L WHERE RR PERFORMS SWITCHING SERVICE

When the same car Is unloaded and subsequently
reloaded, each transaction will be treated as
Independent of the other and free time for reloading
shall not begin until the first 12:01a.m. after unloading
Is complete and bliling Instructions are provided.

When empty release information is not furnished, the car
will be released from the unloading transaction at the

date and time forwarding instructions are received.

When the same car is both unloaded and reloaded, each
transaction will be treated as independent of the other
and free time for reloading shall not hegin until the first
12:01 a.m. after unloading Is complete, in which case
the Iindustry must notify RR of the date and time car was
unioaded and instructions provided within two (2) days
after completion of unloading (exclusive of Saturdays,
Sundays, and holidays).

If instructions are nat furnished within the two (2) day
period, the car will be released from the inbound
demurrage transaction on the date and time empty
release information is received. In the event the
unloading information is not furnished before 12:01
a.m. of the date the loaded car is returned to the
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jnterchange track, then 12:01 a.m. of the date the
loaded car is returned to the interchange track will be
the time and date to be observed on the Inbound
demurrage transaction,

Z
i

AEE VIR
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Section 4 -
Cars Held
Temporarily

4.01 CHARGES FOR HOLDING CARS

Orders to hold cars will only be accepted from:

1. The frelght payer or its authorized
representative /agent,

2. Consignee, if issuing instructions for dellvery to a
RR served or open Industry within the switch limits
of the billed destination of record at the time of
the diversion request.

3. Lessee or owner of private empty equipment
(UMLER Is the anly reference flle from which
ownership or lease information will be accepted).

Orders to hold cars will be accepted only if the car s in
RR’s possession and has not yet been placed/
interchanged or classified for delivery to the consignee,
switching rallroad, or connecting carrier.

Car will be held at a location of RR's choosing,
convenient to normal operations so as hot to impact
normal handling of the car or other shipments.
Notice of arrival will be given to the party on whose
order the car Is held when the car reaches the
holding statlon,

If subsequent to storing the cars, notice is submitted to
RR for reconsignment, diversion, or reshipment, charges
for those services shall be assessed in addition to
storage,

Cars held will be subject to daily storage charges (per
car per day), as specified in each RR's Charge Catalog
Series 2000. Storage time accrues after expiration of
free time as specified In Item 1.12, until diverted,
rebilled, or released.

The following will apply If additional movement of the
car is required at the station where the car is held:

I. If the car is ordered to be moved to another
location at the hold statlon, it will be subject to
applicable switching or linehaul charges.

2. Any additional orders for movement of the car at
the hold station will be subject to the applicable
switching charges for each ordered movement of

the car,
v @
By
. ,_.i i -
; %

4.02 PRIVATE CARS HELD OR
STORED ON PRIVATE OR RAILROAD
TRACKS

Loading and Unloading are defined in items 2.3 and 2.4
of this Tariff, In general, private cars on private tracks
will be exempted from the demurrage rules and charges
provided in this Tariff. However, If prior to delivety to
private tracks, cars must be held on RR tracks under
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constructive placement, such cars will be subject to the
demurrage terms and charges provided In this Tariff.

Charges shall accrye after expiration of:

a. Allowed 24 hours free time, as provided under ltem
1.12, when car s delivered to private tracks.
Or,

b. 24 hours free time when divertad, recansigned, or
reshipped before delivery to private tracks;

Such cars will be considered released from the
applicable demurrage transaction of a. or b, abave at the
time the diversion, reconsignment, or reshipment order
Is received, or at the time advice Is glven RR to place
such private cars onto private tracks to which consigned.

Loaded or partially loaded cars moved from private
tracks at customer’s request are subject to demurrage
charges as provided in this Tariff, without free time
allowance and without notice to customer. Demurrage
accrues from the first 12:01 a.m, after such cars are
moved, untll forwarding instructions are furnished, or
untif cars are placed or returned to private track on
advice from customer.

4.03  RULES COVERNING CARS
HELD FOR PURPOSES OTHER THAN
LOADING OR UNLOADING

This section applias when cars are held for purposes
other than loading or unfoading, including cars which
have been ordered, appropriated, or tendered for
loading or unloading and which are later reconsigned,
diverted, reshipped, or released empty, without loading.
item 1.12 of this Tariff will govern the computing of
time,

When cars are held in transit due to, or an orders of, the
consignor, consignee, or owner, thne will be computed

from the first 12:01 a.m. following the sending or
receiving notice of arrival, Included are cars destined for
a connecting line, cars found to be overloaded or
improperly loaded, and cars held for surrender of order-
notify bills of lading or payment of lawful charges, or for
any purpose not otherwise specifically provided for in
these rules.

Cars will be released at the time order bills of lading or
fawful charges are received by RR or any raltroad which
has participated In the transportation transaction or an
order Is received sufficient to move the cars to a
consignee at another station.

Cars held will be subject to daily storage charges (per
car per day), as specified in each RR's Charge Catalog
Saries 2000, Storage time accrues after expiration of
free time as specified In ftem 1.12, until diverted,
rebilled, or released. Any other pertinent linehaul or
accessorial charges apply in addition to the storage
charge specified in this item.

4.04 CARS OF GRAIN HELD IN
TRANSIT FOR INSPECTION

When cars of grain, seeds (field or grass), grain
screenings, soybeans, hay straw, corn husks or corn
shucks, subject to final Inspection or grading are, held
in transit and placed on inspection track(s) of this carrier
at designated stations for inspection grading, Including
for reconsignment or other disposition, the free time will
begin at the first 12:01 a.m. after the notice of arrival Is
sent or glven to the consignee or party entitled to
recelve it and will explire on the following 12:01 am. A
demurrage day under this ltem consists of a twenty~four
(24} hour period computed from 12:01 a.m.

in the application of this item, the term "Held In Transit”
means after the cars have left the last loading station
and before delivery at point of unloading. This item will
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not apply to cars held for inspection at the station where
loaded, nor to cars biiled direct to public team tracks, or
to elevators, mills or other industries within the
switching limits of the billed destination, and there
inspected and delivery taken.

The Inspection referred to in this item Is the taking of
representative sample(s) and establishing the official
grade of the contems of the car by competent and
Impartial authorities independent of the vendor or
vendee and only in accordance with national, state,
Board of Trade or Grain Exchange authorization or
requirements except that on hay, straw, or corn husks
the Inspection may be as necessary or desired.

4.05 CARS HELD FOR FORWARDING
INSTRUCTIONS

On cars recelved from private or team tracks, and held
by RR for forwarding instructions or other disposition,
time will be computed from the first 12:01 a.m. after
they are recelved until proper forwarding instructions or
other disposition is provided.

On cars received from another rallroad and held by RR
for forwarding instructions or other disposition,
demurrage will be assessed from the first 12:07 a.m.
after the recelpt, until proper forwarding or other
disposition instructions are recelved.

Mote: For RR's convenience, cars may be held at a
location other than the locatfon at which the cars were
received.

Safety is our joint responsibility.

We owrn 1t together,

Demonstrate safely advocacy

every day!




Case 1:17-cv-00020-DAK  Document 2-3 Filed 02/06/17 Page 20 of 40

PRC Freight Tariff

Patriot Rail Core Value:

We care for our environment,

employees, and customers




“Patriot Rail Company LLC
(Patriot Rail) is a leading
operator of short line

railroads and railcar repair

facilities in

!4 states across the U.S”
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Section 5-
Overloaded and
Improperly Loaded
Cars

It ts the responsibllity of the shipper to ensure that its
shipment complies with the AAR Loading Rules and any
loading rules or instructions issued by RR. RR cannot

and does not routinely inspect shipments to determine
campliance with these Loading Rules in light of the
various different requirements peculiar to each
respective shipment needed to secure compliance with
the Loading Rules. Where RR does inspect a shipment, it
does 50 In general terms and takes no responsibility for
hidden, latent, or patent non~compliance with the
Loading Rules which, because of the unique
characteristics of the shipment, are not readily
recoghizable except to a person expert to the particular
shipment.

When cars are found to be overloaded or improperly
loaded and not In conformity with railroad loading and
clearance rules, the following rules will apply.

1. If found while still on customer or RR tracks where
loaded, car will be considered to be under
continuous loading transaction until adjustment of
the load has been made, if necessary, and final

clearance is received for further movement. (see
Note)

2. If found at orligin after having been removed from
industry or RR tracks where loaded, car will not be
considered released until load has been adjusted, If
necessary, and final clearance has been recelved for
further movement. The time between furnishing of
forwarding Instructions and making of car avallable
to consignor for adjustment will not be computed
against car. (see Note)

3. |If, after having left origin station, a car is found to
be overloaded, RR may elect to stop the overloaded
car enroute and hold it an a track where partial
unloading may be accomplished. it will be the
responsibility of the consignhor or owner of the
shipment to partially unload the car at Its expense.
Removal of lading must be sufficlent to eliminate the
overload condition as defined above. RR has no
obligatian to furnish any personnel, equipment or
machinery that may be necessary to partially unioad
the overloaded car

Time will be computed from the first 12:01 a.m.
following notice that car is being held.

Charges for each car found to be overloaded or
improperly loaded will be assessed charges as stipulated
in each RR’s Charga Catalog 2000 Serles,

Demurrage shall accrue for each car from the time of
notiftcation by RR until RR has been advised that lading
has been adjusted and the car is ready to move on to
destination. No free time will be allowed and charges will
apply for all days held, Including holidays,

Note - Ad)ustment of load must include written advice
(via email or fax) to authorized personnel of RR that
shipment now conforms to railroad loading and/or
clearance rules, and Is how ready for inspection to
permit final clearance for further movement,
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Where an overloaded condition is due, In part, to
waather (rain, snow, Ice, etc), applicable rallroad charges
(including but not limited to demurrage, storage,
switching, and reweighing) will be waived if:

t. The consighor or owner of the shipment provides a
certifled waight certificate showing the weight of the
shipment was below the stenciled {oad limit of the
car and such certificate is provided within 24 hours
of notification of overload {excluding Saturdays,
Sundays, and Holldays); and

2. The consignor or owner of the shipment partially
unloads the car or otherwlise eliminates the overload
condition at its expense within two days.

Absent the timely presentation of such a certified weight
certificate ail raliroad charges shail apply. if the overload
condition is not remedied by the consignor or owner of
the shipment within the two days, all applicable railroad
charges shall apply and will be assessed after the end of
the fifth day. Railroad charges that would have been
assassed during the two days shall be applied
retroactively.

We are a comp

CLiftre whe
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i
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raspectiuily i all situations.
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Section 6 -
Credit Terms and

Security Deposit

6.01 PAYMENT AND CREDIT TERMS

All charges under this tariff must be prepald, unless
satisfactory arrangements with RR have been made prior
to performance of service.

Charges for services rendered under terms of this Tarlff
will accrue against the customer located on the RR or
agalnst the responsible rail carrier involved, unless
arrangements to the contrary have been made with RR
prior to performance of service.

All payment for services provided by RR, whether
covered in this Tariff or not, are due and payable within
fifteen (15) days for frelght and thirty (30) days for non-
freight following the involce date. Payments receljved
after expiration of the credit period shall be subject to a
service charge of two percent (2%) per month (or fractlon
thereof) of the outstanding balance,

6.02 SECURITY DEPOSITS FOR
PAYMENT OF DEMURRAGE AND
STORAGE CHARGES

All consignors, consignees or agents thereof conducting
business with RR, or on a RR’s property, will be required
to apply for credit with Patriot Rail Company LLC.
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All railroads, except Class 1 rail carriers and rail carriers
that previously conducted business with the RR, will be
required to apply for credit with RR

Credit wil be granted solely at the discretion of Patriot
Rail Company LLC.

6.03 SECURITY DEPOSITS

Security Deposits for Payment of Demurrage
and Storage Charges

All Consignors, Conslgnees or agents thereof
conducting business with RR, or an RR’s praperty, will
be requirad to apply for credit with RR.

All railroads will be required to apply for ¢credit with the
RR, except for Class 1 rall carriers and other rall carriers
that conducted business with the Subscribing Carrier
prior to January 1, 2015.

Credit will be granted solely at the discretion of RR,

Security Deposits for Payment of Accessorial
Charges and/or Surcharges

A security deposit to ensure payment of any accessorlal
charges and/or surcharges that may accrue will be
required from every Consignor, Consignee, or agent
theraof who:

A, Is not on the Subscribing Carrier’s credit list, and / or

B. Falis to pay accessorlal charges and/or surcharges
after specific written demand referring to this tariff
provision,

A deposit must be paid, by wire transfer, before any
freight car is dellvered to such Consignor, Consignee, or
agent thereof for Loading or Unloading. A depaosit on
one unit of equipment is not transferable to another,
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A deposit for each car shalf be in the minimum amount
of two hundred dollars (200.00) or up to the maximum
amount of accessorial charges that accrued on anhy one
car during the preceding twelve (12) months.

in the case of a Consignor, Consignee or agent thereof
recelving multiple carloads for Loading or Unloading, the
total amount required to be deposited shall not exceed
the lasser of the amount of existing past accessorial
charges accrued by the Consignor, Consignee, or agent
thereof due or $25,000.

Once the Consignor, Consignee, or agent thereof Is
placed on Subscribing Carriers’ authorized credit list, or
has pald all outstanding accessorial charges and has
glven assurance to the satisfaction of the Carrler’s credit
office that future accessorial charges will be paid within
the credit perlod prescribed in applicable tariffs, the
Subscribing Carrier will refund the balance of the
deposit to the Consignor, Consignee, or agent thereof
by the 5th day of the month following that in which the
equipment Is released to the Subscribing Carrler after
deducting any and ail unpald accessorlal charges,

Security deposits will no longer be required after the
Consignor, Consignee, or agent thereof either;

A, Is placed on Subscribing Carrlers’ authorized credit
list, or

8. Has paid all outstanding accessorlal charges and has
given assurance to the satisfaction of the Carrier’s credit
office that future accessorial charges will be paid within
tha credit period prescribed in applicable tariffs,
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6.04 BILLING DISPUTES

We commit to addressing disputed bills urgently

if you believe that thera has been a billing error, we want
to make it right as quickly as possible. To be eligible for
this guarantee, the following procedure should be
followed;

A. The dispute must be specific in nature, applylng to
a specific car or car group, related to time of
actual or constructive placement, release, or
application of rules and terms in this Tartff

B. Clalms must be submitted in writing, within 30
days of the invoice date o}

v triotrall,

C. Along with the specific claim (ncluding the car
initial and number and the related invoice
number), a brief description of relevant facts
should be Included

D. Custormer or agent must pay the undisputed
amount at the time the dispute |5 filed, according
to hormal bill payment procedures.

A

UMBI
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Section 7 -
General Car
Switching Rules
and Charges

7.01 INTRAPLANT SWITCHING

A consignor or consignee may request car movements
within the same industry facility. Such intraplant
movements are defined as:

A. Movement from one spot to another when final
placement |s at industry request and additional
switching is required to place car into the
requested position.

B. Movements from one track to another at request
of industry.

C. Re-spotting when multiple commodities are
handled on a single spur at an industry facllity,
and cars are not continuous. {see Note)

Intraplant switching moves will incur charges as
stipulated in each RR’s Charge Catalog 2000 Serfes

7,02 INTERPLANT SWITCHING

Interplant switching consists of maovement at
consignor/consigtiee’s request between fixed facilities
to another facility of the same customer. Facllities shall
ihclude movernent from industry location where
loading/unloading occurs to another, and from/to

leased track not located at industry premises to/from a
fixed facility.

Interplant switching moves will incur charges as
stipulated in each RR’s Charge Catalog 2000 Serles

7.03 SECOND TRANSFER SERVICE

Second transfer switching consists of the movement of
cars for the consignor/consignee from any location
where such cars are held in constructive placement,
storage, or hold status. Cars are subject to charge when
advice Is received to move equipment to a facility for
loading or unloading. This ltem shall apply to loaded or
empty cars, and include both private and railroad
controlled equipmant.

Assoclated charges are contained In Charge Catalog
2000 Series published for each raliroad

7.04  SERVICE REQUEST - “CUT-OFF
TIMES”

To ensure safe, reliable, and efficlent operation of our
railroads, all service requests must be submitted to RR
within prescribed time constraints. These times, known
as "cut-off" times, vary among our railroads (and
sometimes vary by day of the week, etc). Questions
regarding service parameters, including "cut-off times,”
should be directed to our Customer Service Center via
email addresses provided (specific to each RR) or the

centralized telephone number provided In this Tariff.
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7.05 REQUESTS FOR SERVICE
AFTER EXPIRATION OF TIME LIMITS
AND EXPEDITED SERICE

Requests for service submitted to RR after expiration of
cut-off time will be processed into the earllest next train
available. RR may honor requests for expedited service
whenever feasible and at its sole discretion, subject to
an additional expedite service charge.

When an advice of movement Is received within
prescribed time limits and RR personnel receive a
subsequent request for change after expiration of such
limits, cars contained within said change are subject to
the additional expedite service charges spacified above.

7.06 PLACEMENT OF SCALE TEST
CARS

Scale or tast cars moving as a single load in regular,
scheduled traln service, whean no load In favor of RR is
generated, shall be chatrged to the consignor/consighee
or affacted party recelving such cars. An amount of no
less than $1,500 per car shall be assessed, unless
different arrangements are made prior to the move,

7.07 TURNING CARS / WYE
CHARGE

Should industry request a car to be turned/"wyed”,
charges will apply as specified in each RR’s Charge
Catalog 2000 Serles. Turning of cars charges are also
applicable per terms of item 11.1.

7.08 DELAY OF TRAIN CAUSED BY

CUSTOMER

In the event a RR train and/or engine and crew are
unable to perform switching service, or work is impeded
due to causes attributable to a customer or agent,
charges will apply as follows:

1. Crew/train waiting: per hour charge (and any
fraction thereof) assessed per Charge Catalog
2000 Serles issues for each RR

2. Crew returning to industry to perform service:
charge shail be assessed, in addition to any
other applicable charges per services
performed, according to each RR's Charge
Catalog 2000 Series

Delays include, but are not limited to: rails blocked or
fouled, derails, switches, gates locked, cars In process of
being worked, Inspected or sealed, or other customer
request leading to delay.

7.09 CARS RECEIVED FROM/
DELWERED TO ANOTHER CARRIER
AT NON-INTERCHANGE LOCATIONS

RR maintains actlve interchange points with other
rallroads, although other rallroads may also operate over
portions of RR track for the purpose of servicing
facilities at select locations. When a car Is recelved by RR
or delivered from RR to another carrler at an industry
location and Interchanged at the request of a
consignor/consignee, such movements are subject to
the pre-established linehaul (or switching/handling)
charges. f no prior linehaul or switching charges have
been established, the per car charges will be governed
by each RR’s Charge Catalogue 2000 Series.
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7.10  UNSCHEDULED ("EXTRA")
TRAIN SERVICE

This item appilies to unscheduled trains and service
where essentially the same service that is performed
during scheduled operations is performed outside the
scheduled operation, without any additional work
involved. For example, on Patrjot Rall Company LLC
rallroads offering service Monday through Friday, each
RR may, at its sole discretion, offer "extra” service
between the hours of 12:01 a.m. Saturday through
11:59 p.m, Sunday, that is essentlally the same as the
service offered during scheduled Monday through Friday
operations. Unscheduled “extra traln” service may be
made available, per request and at the sole discretion of
RR, for an additional charge.

Unscheduled extra train service Is not to be confused
with "special train service” (discussed In Section 9),
which is materially different from regularly offered
service. For example, moving over-weight or
dimensional fraight, or moving freight that requires
special engineerling clearance, or moving freight on
speclalized car types or requiring special arrangements
(e.g heavy duty flats, freight requiring buffer or Idler
cars, etc), Is "special service,” whether it moves in
scheduled service or extra train,

Charges for extra train vary among our RRs and are
specified In each RR's Charge Catalog 2000 Serles

7.11 EMPTY OR LOADED RAILCARS

MOVING ON OWN WHEELS

Railcars maving as a single load, elther for repair or
otherwise, when no load in favor of RR is generated,
shall be charged to the consighor/consignee or affected
party receiving or shipping such cars. Charges shali
apply to one-way movement, each way if applicable. In
addition to any linehaul or handiing charges under this
item, other applicable charges as specified In this Tarlff
may be assessed.

Note: Intermodal container and multiple unit cars are
subject to special provisions negotiated separately.

F g S s AP p dd Ty g g "vff‘ B
Patrior £aii Core Value.
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Section - 8
General Car

Storage Rules and
Charges

8.01 INTRODUCTION

Demurrage and Car Storage fess are instrumental lavers
in assisting us to maintain efficient and safe operatlons
and provide incentives for maximizing utilization of
capital intensive assets, Definitions of terms
"Demurrage” and “Storage” are found in the Glossary
appended to this document,

8.02 GENERAL APPLICATION

The terms, rules and charges In this Tarlff govern the
allowance of free time and assessment of charges for
storage when cars subject to this Section are held
beyond free time or when no free time is provided. The
specific storage charges incurred after the expiration of
free time are stipulated in each RR’s Charge Catalog
2000 Serles.

8.03 STORAGE RULES AND

CHARGES ON EXPLOSIVES,
HAZARDQUS MATERIALS,
SUBSTANCES, OR WASTES

The rules and charges in this Item apply to shipments of
classes A, 8, or C explosives, as named in Part 172
Commodity List of Tarlff iICC BOE 6000~Series, and
hazardous materials, while held in cars on RR premises.

Hazardous materlals are materlals and substances
defined by the U.S. Department of Transportation under
the Hazardous Materials Transportation Act (49 U.S.C,
§§ 1801, et seq.) and the Hazardous Materials
Regulations (49 U.S.C, Parts 170-179) Issued
thereunder, as amended from time to time,

The storage charges provided in this ftem are in addition
to applicable demurrage charges and, except as
provided helow:

1. Strike or work stoppage, flood, high water, or
other Interference or Act of God will not suspend
charges contained In this {tem,

2. On cars held for loading on RR premises, time
will be computed from the first12:01 a.m. after
loading begins.

3.  Free time will be as follows:

» 24 hours free time will be allowed on shipments
contained In this ltem, for removal from RR
premises, {see Speclal Provisions and Notes
below)

4, After expiration of free time allowed, the
charges contained in Charge Catalog 2000 Series
issued for each RR will apply. Charges are per
day {twenty-four hours}, or fraction thereof, until
car(s) Is removed from RR premises
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Special Provisions and Notes:

1.) When carload freight is refused at destination, this
RR shall, after being advised of refusal, give notice of
such refusal by telephone or email to the consignor or
owner when known, or when not known, to the agent at
point of shipment, who shall promptly notify consignor,
if known. Notice shall be provided within twenty~four
(24) hours, excluding holldays and non-working days.
(The term "wire”, as used here, shall be construed to
mean any forms of electronic communication: emall,
facsimile, etc. When notice Is transmitted by telephone,
a written record shall be maintained by RR.)

2.) Free time will be computed from the first 12:01 a.m.
after placement, or after proper notification has been
sent or given where required. For the purpose of
computing free time, holidays are included in free time
calculation.

3.) When conslgnor or consignee utilizes an electronic
device to accept messages, notification left on such a
device will be considered as having been given to
consignhar or consignea,

8.04 CONDITIONS UNDER WHICH
CARS MAY BE RETURNED TO POQINT
OF ORIGIN OR LAST INTERCHANGE

Situations in which the following conditions apply:

1. acar has been constructively delivered to
destination or placed in storage on the RR
because the receiver Is unable to accept the car,
and

2. 5 days have elapsed after the railroad has glven
the receiver notice of delivery,
and

3. the receiver has an outstanding balance of
demurrage (on that or other cars),
and .

4, RR has not granted credit to the receiver or has
revoked the receiver's privilege of credit,

RR may return the car to the polnt of origin or last point
of Interchange, without accruing any liability to the
recelver or any other rallroad and without relieving the
receiver of liability for the accrued demurrage and any
other applicable charges.

8.05 CARS RECEIVED IN ERROR

Cars moved onto tracks of the RR by connecting carrier
in error or for purposes other than |nterchange to or
from RR will be subject to charges as stipulated in each
RR's Charge Catalog 2000 Series.

8.06 LOADING AND UNLOADING
WITHOUT ASSOCIATED RAIL
MOVEMENT

When freight is recelved from Truck or Barge, it is
unloaded and then stored and reloaded onto a truck, a
charge will be applied, as specified in TSRR’s Charge
Catalog Serles 2000 or any other applicable published
TSRR document,

All TSRR's public documents are published on the RR’s
website and are also available in electronic format upon
request by contacting our Customer Service Centear.
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Section 9-
Special Train

9.01 SPECIAL TRAIN MOVES

Special Traln Service is defined as tralns operated on an
expedited schedule or under speclal requirements
specifled by the shipper, consignee, or an agent thereof.
Speclal Train Service Is service customized to specific
requirements and It Is different than the Unscheduled
(Extra) Train Service, discussed in item 7.10.

When dedicated special freight train service |s requested
by shipper or consignee or required because of
excessive dimensions, excessive welght, high center of
gravity or any other condition not permitting normal
train operation, RR will perform special train service:

¢ Between Stations on RR
s Between Stations on RR and junctions with
connecting lines

9.02 CHARGES FOR SPECIAL
FREIGHT TRAIN

The planning required to transport specialized freight Is
significant and significant time and personnel must be
dedicated to ensure the safety and efficiency of such
moves, as well as the safety and efficlency of our
network operations. Therefore, Patriot Rall Company
LLC is happy to work with customers requiring special
train service, under the following terms (see Note):
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1. Reasonable advanced notice of request of no
less than 30 days must be provided to RR

2. IF Special Train Service extends beyond the RR’s
network, it is the customers’ responsibility to
contact the other railroads Involved in the move
and ensure complance with thelr requirements,
limitations, and charges

3. If Special Train Service extends beyond the RR's
network , the customer must furnish RR the
other railroads’ permission granted to customaer
for access of other rallroad’s network. Only
after permission has been granted by Class 1
railroads, wili RR consider the request.

4. A Special Train Service charge shall be assessed
at the time the request is made. The special
charge will be assessed in addition to the
negotiated linehaul charges and all other
charges assoclated with the shipment.

Special train charges are stipulated In each RR’s Charge
Catalog 2000 Series,

Provisions of this tariff will not apply on special freight
train movement of circus property, outfits, trains or cars
when handled under special prices or contracts.

Note: Special freight train movements will only be
arranged upon reasonable notice to the RR and when
special motive power and creaws are avallable without
serious detriment to its other service and the right is
reserved to fill out such trains with additional cars at
option of this company. RR reserves the right to accept,
reject, of condition all requests for special train
movements on within its network

9.03 SPECIAL MOVEMENTS AT

TERMINALS

When special movements at terminal points are required
because of excessive dimension excessive weight, high
center of gravity or other conditions not parmitting
normal operations a charge for such special service shall
be assessed, as stipulated In each RR’s Charge Catalog
2000 Series. A charge shall apply when the time
consumed is eight (8) consecutive hours or less for the
time required to make the movement, and return the
englne and crew to the starting point. Any time required
in excess of eight (8) consecutive hours will be charged
an additional per hour (or fraction thereof) fae, as stated
in each RR's Charge Catalog 2000 Series.

9.04 IDLER & BUFFER CARS

When idler or buffer cars are required for any reason an
additional charge will be assessed for each such idler
car, per each RR's Charge Catalog 2000 Series.

Note: RR is not responsible for car hire charges ON
buffer cars; these charges will be assessed against the
party that caused the move of the buffer cars/freight
payer of the revenue moves,

If RR has to cut the cars our and return them to the point
of interchange, a fee shall be assessed as stipulated in
each RR's Charge Catalog 2000 Serles.
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Section 10 - Rules
and Charges for
Diversion

10.07 DEFINITIONS

RECONSIGNMENT or DIVERSION (terms used
interchangeably) occurs when an order received by RR
reguires a change In the billing document of the
shipment (biil of lading, waybill, service order, or any
other shipping documents applicable) with or without
the actual stopping of the car(s) for delivery or re~
forwarding

RESHIPMENT occurs when a new contract s made by
which, under a new rate, the entire original lading,
without being unloaded, Is forwarded In the same car to
another destination, or another place of delivery at the
same destination, which requires a movement beyond
the confines of the industry or the public delivery track
where the car has besn originally delivered.

Reconslgnments/Diversions and Reshipments incur
charges as stipulated In each RR's Charge Catalog 2000
Serles, assessed in addition to all other applicabie
linehaul and/or accessorial charges.

10.02 CARS HELD FOR
RECONSIGNMENT, DIVERSION OR
RESHIPMENT

On cars held for reconsignment, diversion ar
reshipment, the consignee or affected party will

compute time from the first 12:01 a.m, following the
sending of notice.

Note of exclusion: "Turnover” (an order for deflvery to
another party) which does not involve an additional
movement of the car to a point beyond the confines of
the same customer location or same public delivery yard
is not a reconslignment for the purpose of applying this
provision.

When an order Is recelved for "reshipment” it shall
contain all the necessary information to transport the
shipment to its new destination; and, if the order for
“reshipment” is transmitted and acknowledged, it will be
considered as having been received after 12:01 a.m. of
the date received.

10.03 APPLICATION

Orders for diversions will only be accepted from:

1. Payer of Fralght {(Including agents and (authorlzed
representative)

2. Shipper

3. Consignhes

4, Car owner {or lessee)

RR reserves the right to reject diversion/
reconsignment requests, for any reason.

10.04  CHANGING A DIVERSION
ORDER

Requests to change or cancel a previous diversion
order will be handled as a new diversion order and
subject to the provisions and charges as applicable
to a new diversion order,
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Section 11 - Rules
and Charges for
Miscellaneous
Services

11.01  CHARGES FOR CARS
REQUIRING SWITCHING /TURNING OF
CARS TO PERMIT LOADING OR
UNLOADING

Rallcars must be properly loaded by shipper In such a
manner that unloading can be accomplished from elther
side of the equipment. Orientation Instructions will not
influence operational handling, If the car is placed and
must be repositioned at destination, the party
requesting the service will pay RR a “turning car” fee for
each car that RR turns. Charges specific to each RR are
published in each RR’s Charge Catalog 2000 Series.

11.02 CHARGES FOR RETURN OF
CARS DUE TO SHIPPER’S ERROR

When loaded or partially loaded cars are returned to the
customer at thelr request, the following charges for
return switching movements will be made:

A. If intercepted within yard of industry and returned to
loading track, or any track within confines of same
industry, Intraplant Switching charges apply, as
published In each RR’s Charge Catalog 2000 Series.

B. [f intercepted in RR’s yard or any other focation on
RR and returned in regular, scheduled service to
loading track, or any ather track within confines of
Industry or customer, the interplant Switching
charges apply, as published in each RR’s Charge
Catalog 2000 Serles. If the car(s) requires multiple
handlings, charges shall apply per handling per car
{each direction or leg of the move).

C. if intercepted at point of interchange and Is returned
in regular, scheduled service to loading track, or any
other track within canfines of industry or customar,
the regular loaded linehaul rate per car shall apply,
Is it would to any revenue move recelved at
interchange. If car(s) requires multiple handlings,
charges shall apply per handling per car (each
direction or leg of the move),

0. Return of cars at customers' request that requlre
unscheduled (“extra train”) or special service will be
made available if possible and at the sole discretion
of RR, for the respective fee as stipulated In each
RR’s Charge Catalog 2000 Series {please refer to
ltams 7.5, 7.6, 9.1, 9.2, 9.3),

11.03 BILLS OF LADING; RATE-
ROUTE INACCURACIES

Nothing in the bills of lading shall be construed to
obligate RR to verify the rates specified on such bills of
lading, to notify shippers/customars of inaccuracles in
those rates, or to reject bills of fading tendered by
shippers and containing Inaccurate rates Including rates
which have application but not via routing shown on the
bill of lading.

RR reserves the right at all times to apply the applicable
rate then In effect with respect to the route designated.
Should no route be designated by the bill of lading, RR
shall be under no obligation to obtain more specific
routing Instructions from the shipper. In such case, RR
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will fransport the traffic via an available route at its

discretion between origin and destination.

11.04 ADDITIONAL CHARGE FOR
CUSTOMER-CAUSED CONGESTION
ON RAILROAD FACILITIES

When, in the sole judgement of RR, an excessive
guantity of constructively placed cars for a particular
consignee congests RR's facilitles causing materlai
operating problems, RR wlill natify shipper, consignee
(recelver), in-care~of party, or any other party deemed
necessary to make arrangements for avoldance of such
congaestion or bunching of cars. Additlonally, RR will
contact and advise the consignee {recelver) at the
location to which cars arve destined that, starting ten
days (10) from the date of notification, RR will charge
consignee or any other party responsible for the
congestion ar bunching of the cars the applicable
storage fee per car per day (or fraction of day), as
stipulated in each RR's Charge Catalog 2000 Series, for
all cars on constructive placement exceeding two (2)
times the number of cars that can be unloaded per day
with current switching service. When customer’s
constructive placed cars drop below the level above RR
will, effective that day, cease the dally charge. This
charge Is In addition to all applicable provisions in this
Tariff and each RR's Charge Catalog 2000 Series.

11.05 CARS FOUND TO BE LEAKING
HAZARDOUS MATERIALS

If after cars recelved by RR at interchange or from
customers are found to be leaking Hazardous Materlals
and RR or an agent of RR takes action for securement of
the leaking car, RR will assess a charge of $2,500 per car
for the handling of such cars,

Charges will be assessed to the shipper shown on the
apphicable bill of lading, The charge includes
administrative and switching charges, but excludes
demurrage, storage, and all other securement charges.
Shipper remains llable For all other securement, clean-
up, and other incldental charges associated with the
leaking car, In addition, Shipper must provide RR with
any reports prepared on Shipper's behalf by third party
response contractors n cannection with such incidents

11.06 CARS FOUND TO BE LEAKING
NON- HAZARDOUS MATERIALS

RR will assess a charge of 31,500 per car for the handling
of cars loaded with or contalning residue of Non~
Hazardous Materlals that are found to be lgaking, and
for which RR or its representatives take action for
securement of the [eaking car.

Charges will be assessed to the shipper.shown on the
applicable bill of lading. The charge covers
administrative and switching activitles, but excludes all
demurrage, storage, and other securement charges.
Shipper remains lable for all other securement, clean~
up, and other incidental charges assoclated with the
leaking car.
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Glossary

The following definitions are offered solely as a
reference to certain words and phrases to aid in
the reading and understanding of this Tariff and
are not intended to serve as complete definitions
or concepts applicable in alf settings

Actual Placement- is the placement of a car in position
accessible for loading or unloading, or at a point
designated by the consignor or consignee,

Assessorial Charge- Incidental charges for service
rendered such as demurrage, weighing, diversions, etc.
which are in addition to normal transportation charges.

Assignee~ a shipper who has requested and been
assigned specific cars,

Assigned Car- a car of any ownership that is specifically
raquested and Is assigned to a shipper by RR.

Bulletin of Trains~ Is a published schedule of tralns.

Bureau of Explosives Tarlff- The Bureau of Explosives
Tariff No. ICC BOE 6000~ Serles covers regulations
prescribed by the U.S. Department of Transportation for
the handling of hazardous materials.

Constructive Placement- is the holding of a car ata
destination or another point when actual placement
cannot be made due ta a condition attributable to the
consignor or consignee. it includes the hold of a car
contalning an order-notify or inbound shipment pending
satisfaction of delivery requirements.

Conslignee~ is the party to whom the shipment (s
consigned or the party entitled to receive the shipmaents.

Consignor- is the party In whose name cars are ordered
or the party who furnishes forwarding instructions.

Cut-Off Time- is the time of day when a
consighor/consignee must have instructions or advice
into RR,

Demurrage ~ fees imposed for the extended use of rail
controlled assets, attributable to the customer

Diversion - order provided by a customer or freight
payer instructing RR to dellver a car to a destination or
{ocation other than to one indicated on the original
shipping instructions

Forwarding Instructions— are instructions given to RR
containing all the information necessary to transport the
shipment to its final destination.

Haulage Agreement- is the entire cycled movement of a
loaded carload of freight, which originates and
terminates upon lines of RR.

Hazardous Materials - materlals categorized as such by
the U.S. Department of Transportation under the
Hazardous Materials Transportation Act (49 U.5.C. §§
1801, et seq.) and the Hazardous Materials Regulations
(49 U.S.C, Parts 170-179) issued theraunder, as
amended from time to time

Inter-Plant Switch~ Is the movement of car from one
facliity to another located on RR lines, This includes the
movement from an Industry [ease track to an industry
facility.

Intra-Plant Switch- Is the movement of a car within the
confines of an industry facility.

Leased Track- is a track assigned to a user through
written lease agreement and Is considered the same as a
private track for demurrage purposes.

Loading~ Is the complete or partial loading of a car and
furnishing forwarding instructions.

Loaded Car- is a car that Is completaly or partially
loaded.




Case 1:17-cv-00020-DAK Document 2-3 Filed 02/06/17 Page 39 of 40

PRC Freight Tariff

Other-Than-Public Delivery Track- any railroad track or Unscheduled Service- is service provided outside of
portion of a track assigned for Individual use of for joint published availability at a specific request of a
use, including privately owned or leased tracks. consignor/ consignee.

Private Car~ Is any car bearing other than railroad
reporting marks that is not RR controlled.

Private Track~ Is any track not owned by RR including
feased track.

Publlc Delivery Track~ Is a track open to the general
public for loading and unloading.

Rallroad-Controlled Car- is a car provided to a railroad
directly, by car companies or others, for the
tndiscriminate use by this rallroad In serving any of its
customers,

Railroad Premises-when applicable to shipments held in
cars, shall embrace all tracks which this raliroad
provides for its own uses and purposes of for general
public use, all other tracks located inside its right-of-
way, vards, or terminals, except tracks located within the
confines of property owned or leased by an Industry.

Reloaded Car- s a car that Is unioaded and then
reloaded without having been removed from the
conslgnor's/ consignee’s premises whether ornota
release was glven to RR when the car was empty.

Storage/Private Car Storage - fee imposed by RR for the
occupation of RR's tracks (owned or RR-controfled)
tracks and property

Team Track- any tracks owned or controlled by RR that
are designated by RR as tracks where ralicars may be
foaded or unloaded by multiple parties

Time- is the time lawfully in effect In the community
where the car Is held.

Unloading- Is the complete unioading of a car and
advice recelved from consignee that the car is empty and
available to RR.
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The Utah Central Railway Company, LLC (“UCRY")
operates aver 34 miles of rail line in and around Ogden,
UT. UCRY interchanges traffic with Class | carriers UP and
BNSF at Ogden, UT. The railroad provides exclusive rall
switching services at Business Depot Ogden.

We are defined by our values, in how we work: with
safety as our cornerstone DNA; in how we act: with
ethical conduct and personal integrity; and, in how we
create value: by engaging as a team to deliver
professional, safe, and tallored solutions to customer
needs. We strive to become one of the eminent
companies in the transportation industry,

Our employees and managers are some of the very best in
the Industry. We are fully committed to a just culture
where people know that they will be treated with respect
and fairness, which engenders a culture of operational
excellence, accountability, and execution. We own our
company’s performance. We work every day to do every
task better— more safely, more cost effectively, and more
operationally sound, than our competitors,

This publication, jointly with our Freight Tariff No. 1000,
provides common terms, conditions, and charges for our
services. We hope you find these publications useful,

Issued: October 1, 2015

iled 02/06/17 Page 2 of 19

CORPORATE
HEADQUARTERS

PATRIOT RAIL COMPANY LLC
10060 Skinner Lake Drive
Jacksonville, FL 32246

Phone: 855-955-RAIL (7245)
Email: ucry-cs@patriotrail.com
www.patriotrail.com

CONTACTS

OPERATIONS

P.0. Box 10402
Ogden, UT 84409
Phone: 801-732-8906
Fax: 801-732-8908

SALES & MARKETING
Jeff Gollan
Phone: 904-570-7538

Email; jeff.gollan@ patriotrall.com

Effective: November 1, 2015
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Utah Central Railway Company, LLC
Holiday Schedule

ﬁam o | H@%agéw ‘
j”smlauv * o M N&«w Yoar's %ﬁ)ay
Last Monday in May Memaorial Day
uly 4 k S inc,izfg,wmierm:% Day
fuly 24 Pioneers’ Day
1" Maonday in September Labor Day
4" Thursday in vaembor Thanksgiving Day
December 2 S : Christmas Day

NOTE: When one of these hoisday& faie‘s on saiwday ar mnrfwaf, the husiniess day m}w wor
Following the actual holiduy will be ehserved instead

Page 3 of 3
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Shawn T. Richards (11949)
Jackie Bosshardt (14139)
KIRTON McCONKIE

Kirton McConkie Building

50 East South Temple, 4" Floor
P.O. Box 45120

Salt Lake City, Utah 84145-0120
Telephone: (801)328-3600
Facsimile: (801)321-4893
srichards@kmclaw.com
ibosshardt@kmelaw.com

Attorneys for Respondent Kenco Logistic Service, LLC
And Kenco Group

SURFACE TRANSPORTATION BOARD

UTAH CENTRAL RAILWAY COMPANY,
LLC,

DECLARATION OF
Petitioner, BRETT FISHER

V.
Docket No. FD 361310
KENCO LOGISTIC SERVICES, LLC, a
Delaware limited liability company, KENCO
GROUP, and SPECIALIZED RAIL
SERVICE, INC.

Respondents.

I, Brett Fisher, hereby declare as follows:

L. [ am over the age of 21, have personal knowledge of the facts stated herein and
would testify thereto if called upon to do so.

2. I am employed by the Kenco family of companies as the General Manager in
charge of the Utah operations. I have held this position for approximately 3 years. Prior to that I

was Operations Manager in charge of the Utah operations for approximately 4 years.



3. My responsibilities with Kenco include, among other things, overseeing all
aspects of Kenco’s Utah facility located in Ogden, Utah including without limitation overseeing
inbound orders from customers, overseeing the unloading of railcars, managing the crew
responsible for unloading railcars, communicating with customers, and logistics. As the General
Manager, [ am also specifically responsible for managing the delivery, placement and switching
of railcars by Utah Central Railway Company, LLC (“UCRY™) so as to prevent us from
incurring demurrage.

4, As the General Manager, I am intimately knowledgeable with how our Utah
operation works, both from a macro and also a micro level. I understand how often our
customers ship products to us, and [ am knowledgeable with how often UCRY provides switches
for us. Having been involved with UCRY and Kenco’s operations for such an extended period
of time, 1 understand how and when UCRY assesses demurrage.

5. [ am also familiar with the alleged demurrage charges assessed by UCRY in this
matter. Indeed, [ have personally communicated multiple times with UCRY representatives
these demurrage charges.

6. We have consistently disputed the demurrage charges when they result from
conditions not attributable to Kenco. UCRY has not been timely in addressing these charges
with us, as is evident from the dates of the alleged demurrage.

7. Our facility in Ogden, Utah is located at in the Business Depot Ogden (“BDO™).
The BDO is a large industrial facility spanning over 1,100 acres. (See

http://www.boyerbdo.comy/about/). There are over 115 businesses currently located at BDO.

(Id.)
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3. Customers ship materials to us at the BDO by Class Irail. As I understand it, the
railcars destined for BDO are removed {rom the main Class [ rail line and moved to “spurs”
adjacent to unloading facilities via short lines, We use logistics tracking software on Rail
Connect to try and manage inbound orders from our customers. Rail Connect is a software
system that UCRY requested we use commencing during approximately the last quarter of 2014,
Incidentally, most of the demurrage in dispute here started shortly after this new software system
was put to use.

9. In managing custorner orders from our customers, we try to plan for the inbound
delivery of railcars so that we do not receive more railcars at one time than we are able to handle.
We diligently track our inbound deliveries. However, there are times when cars never appear on
Rail Connect but are ultimately placed at BDO for us. In these situations, we are not notified in
advance that the car is even coming. As far as [ know, the only reason cars would not be tracked
on Rail Connect but then delivered Lo the BDO 1s because UCRY failed to list them.

10.  Our unloading dock at the BDO can accommodate six railcars at a time. [ am
personally aware that UCRY knows our loading dock can only accommodate this many cars at a
time. [have personally spoken and/or otherwise communicated with UCRY representatives
about this very thing in the past. Accordingly, we try to space inbound orders such that we never
receive more railcars than we can handle at one time. We do this purposcfully to aveid an
overload of cars, and to aveid incurring demurrage. While we try to space out our inbound
deliveries, we have very little control over when the Class 1 rail line and the short line (UCRY)
interchange to actually deliver the cars.

11, UCRY is the exclusive short line company authorized to operate at the BDO.
This means that UCRY is the only rail company that can interchange with the Class I rail line to

3
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bring cars carmarked for Kenco to the BDO, As the only rail line operating at the BDO, UCRY
is solely responsible for placing and switching cars at the various unloading locations within the
BDO, including at our unloading dock. We are completely reliant on UCRY to bring cars loaded
with materials, remove empty cars, and bring a new set of cars to be unloaded.

12, During all times relevant hereto, UCRY at best provided switches to us only three
times per week. Fowever, at times, UCRY provided less switches per week, and sometimes
went a full week without providing any switches, This is true even though there was space on
our spur and there were cars at the BDO waiting to be delivered to us, [ am also aware that
between late November and mid-December 2015, UCRY’s engine broke down at least once and
its track broke on several occasions.

13, Thave reviewed the ten invoices (the “Invoices™) on which UCRY claims Kenco
is liable for demurrage. The Invoices are attached as Exhibit E to Kenco’s Response to UCRY’s
Petition. It appears from my review of the Invoices that the disputed demurrage charges stem
primarily from cars that UCRY claims were “constructively” placed for us. And to a lesser
degree, but also in a significant amount, it appears that demurrage was assessed while and after
cars were physically placed at our unloading dock.

14, AsIreview the Invoices, and having overseen our operations at the BDO and
understanding the infrequency of switches that occurred, it appears to me that a majorify of the
demurrage resulted from insufficient switches and bunching of cars. The invoices reflect that
cars sat in “constructive” placement, sometimes for weeks at a time, before they were physically
placed at our unloading dock. (See Invoices 101597, 101435 and 101612.) In most all cases,

while cars were held by UCRY in “constructive” placement, we had room on our spur for cars
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and/or had empty cars that needed to be removed by UCRY and replaced with full cars. Asa
result, we were assessed demurrage for cars based on conditions that were not attributable to us.

15. Cars that are not physically placed at the unloading dock are not accesstble to our
crew given how far they are located from our dock, and we have no way to unload them. 1
estimate that when UCRY places cars in “constructive” placement, they are usually located a
mile away from our unloading dock.

16.  Our normal practice is to unload cars as they are received, and it generally takes
tess than 48 hours for our crew to unload a set of six cars. Our standard practice is to release cars
as they are unloaded, and it certainly takes less than 48 hours to unload one car and/or multiple
cars. UCRY’s system, however, does not allow us to release cars on the same day they were
delivered, even if the cars are unloaded and empty.

17.  As for bunching, the Invoices also reflect that UCRY brought in significant
numbers of cars, sometimes on the same day and/or within a few days, and in amounts that our
crew could not accommodate.

18, Invoices 101597 and 101612 reflect that UCRY supposedly constructively placed
55 cars at the BDO for us in a period of 11 days, with 28 of them being constructively placed on
one day - December 28, 2015. Given my knowledge of how/when our customers send us
deliveries, I do not believe that our customers sent these orders to all be delivered during this
narrow of a window, It is inconsistent with how our customers have historically sent orders (i.e.,
quantity and timing) both prc-2015 and post-2016. I believe that significant cars were delivered
on the same day and/or within a short period of time because of insufficicnt interchanges

between UCRY and the Class [ rail line. We do not know who is at fault for these infrequent

4814-7331-7967



interchanges — UCRY and/or the Class [ rail line. But because we cannot control how
infrequently the interchanges take place, Kenco is certainly not to blame.

19.  As stated, our unloading dock can only handle six cars at a time. When a
significant number of cars are received on the same day and/or within a very short timeframe,
there is no way that our crew can unload them all without incurring demurrage. This is
especially true considering that during the relevant timeframe, UCRY at best only provided
switching services 3 times per week, and often times less than that. Again, historically our
customers do not ship orders in quantities that we are unable to handle when switches are timely
and interchanges between UCRY and the Class | rail line are frequent.

20. These same constructive placement issues are pervasive throughout the [nvoices.

21, We dispute invoice numbers 101415, 101435, 101597, 101612, 101611, 101689,
101702, and 101703 on the grounds that UCRY failed to switch cars to our unloading dock in a
timely manner, and bunched and stacked cars, thus causing significant demurrage to accrue. |
firmly believe that had our crew been given access to these cars, and had they not been bunched,
then we could and would have unloaded them in a timely manner in accordance with our
standard practice and thus reduced, if not eliminated altogether, the assessed demurrage. The
conditions causing any delay in cars were not attributable to us. In many cases, cars were sitting
on UCRY’s track waiting to be physically placed while we had room on our spur and/or we had
empty cars waiting to be removed.

22. Before UCRY filed its lawsuit in the federal district court, we requested that
UCRY mediate this demurrage dispute before the STB. We contacted the Rail Consumer Pubtic

Assistance Program (“RCPA”) and requested that it assist with the mediation efforts. I am aware
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that the RCPA contacted UCRY but that UCRY refused to cooperate and further refused to
mediate this dispute. ({/d.) Instead, UCRY went straight to litigation.

23, Furthermore, while Kenco was disputing the demurrage charges, but before
litigation had commenced, UCRY required Kenco to remit a $25,000.00 deposit with UCRY on
account of the supposed significant demurrage charges. UCRY threatened to stop providing
service to Kenco altogether unless Kenco remitted the $25,000.00 deposit. To that end, Kenco
placed a $25,000.00 deposit with UCRY in order to keep the business operational. 1 felt like this
was a strong-arm tactic by UCRY because they knew that we disputed the demurrage charges
and further knew that we had no choice but to remit the deposit lest our business at the BDO
cease. There is nobody else that Kenco could have used to interchange with the Class I rail line
and to provide switching services. Kenco remitted the deposit to UCRY under duress and not
because it was conceding that any demurrage charges were properly assessed.

[ declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

DATED this 14th of Scptember, 2017

/s Brett Fisher
Brett Fisher
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