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SUPPLEMENTAL OPENING STATEMENT OF FINCH PAPER LLC 
 
 

In accordance with the Decisions issued in this proceeding on March 24 and April 12, 

2017, Finch Paper LLC (“Finch”) hereby submits its Supplemental Opening Statement.  This 

supplements Finch’s Opening Statement with information and data that the Delaware and 

Hudson Railroad, d/b/a CP Rail (“CP”)1 was ordered to produce to Finch by the Administrative 

Law Judge (“ALJ”) assigned to this case in his decisions dated August 24, 2016 and January 18, 

2017, which decisions were upheld by the Board on March 24, 2017.  The additional information 

and data were produced by CP on May 17, June 15, June 21, and June 22, 2017.    

                                                            
1 As Finch explained in its Opening Statement, although the Delaware and Hudson Railway, Inc. 
(typically referred to as the “D&H”) is the legal name of the CP subsidiary railroad that serves 
Finch’s mill, all of the facts surrounding this dispute involve the policies and practices instituted 
by CP and administered by employees of CP.  Moreover, the complaint filed in the United States 
District Court for the Northern District of New York that gave rise to the issues referred to the 
Board set forth in Finch’s Petition was filed by “Delaware & [sic] Hudson Railway Company 
[sic] a Delaware Corporation trading under the trade name of CP Rail.”  As such, all of the 
documents in the District Court proceeding refer to the plaintiff as “CP Rail” or “CP.”  Virtually 
none of the documents produced in discovery reference the D&H.  Finch adds that the January 
18, 2017 Order of the ALJ granting Finch’s Motion to Compel also refers to the D&H or “CP 
Rail” as simply “CP.”  Because there is essentially no distinction or separation between the D&H 
and CP for purposes of the issues in the court case and this proceeding, Finch continues to refer 
to both the D&H and the Canadian Pacific Railway as “CP.” 
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I. 
INTRODUCTION 

  
Finch filed its Opening Statement in this proceeding on August 24, 2016.  At that time, 

the parties were awaiting a ruling from the ALJ on a Motion to Compel Discovery filed by Finch 

precipitated by CP’s refusal to produce information sought in discovery by Finch related to CP’s 

implementation of system-wide reductions in crews and equipment, and changes to its operations 

beginning in mid-2012.  The discovery sought information related to the connection between 

CP’s precipitous cost-cutting measures designed to maximize its revenues and reduce its 

operating ratio, and CP’s failure to fulfill its common carrier obligations to Finch and to wrongly 

assess Finch huge demurrage charges.  The Motion also sought discovery related to enforcement 

actions brought by the Federal Railroad Administration (“FRA”) and CP’s Customer Audit 

Safety Forms.   

The Board assigned the Motion to Compel to the ALJ on August 16, 2016 after CP 

adamantly refused to produce any documents in response to this discovery.  This assignment was 

not accompanied by an extension of the procedural schedule.  Accordingly, Finch filed its 

Opening Statement pursuant to the then existing procedural schedule, reserving the right to 

supplement its opening filing with additional information and documents that the ALJ might 

order CP to produce.  Finch Opening Statement at 13, note 8.  On that same day, on August 24, 

2016, the ALJ granted Finch’s motion “in all respects.”  This Supplement to Finch’s Opening 

Statement was delayed for the next 10 months, however, while CP unsuccessfully appealed the 

ALJ’s August 24 ruling not once, but twice.  These misguided appeals, which resulted in no 

changes to the August 24 ruling, substantially delayed the processing of this declaratory order 

proceeding.  This Supplemental Opening Statement addresses CP’s wholesale elimination of 

crews and equipment, and the impact those and other measures had on Finch and other CP 
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customers.2  It also supplements the Opening Statement’s discussion of CP’s decision to shut 

down portions of Finch’s track, without any advance notice, as a result of CP having derailed a 

loaded ammonia car on CP track approximately one mile from the Finch facility.  CP’s 

immediate shutdown of the track was without substantial justification and contrary to CP’s 

established procedures.  CP’s precipitous shutdown of much of the tracks used by CP to service 

Finch’s facility substantially contributed to Finch having to obtain chemicals and raw materials 

by other, more costly, means in order to stay in operation.    

As an additional introductory point, Finch notes that the original amount of demurrage at 

issue in the court case commenced by CP has been reduced by $267,540.  Payment of this 

amount, plus interest pursuant to CP’s Tariff 2 terms from September 1, 2016, was made on or 

around May 8, 2017, after further review of some of the prior invoices received from CP starting 

on October 8, 2016. 3  See Letter from Stuart W. Alheim to Angela Smikles, dated May 8, 2017, 

Attachment 1 to this Supplemental Opening Statement. 

II. 
SUPPLEMENTAL STATEMENT OF RELEVANT FACTS 

 
In its Opening Statement, Finch briefly discussed the material change in management and 

ownership that occurred at CP Railway in mid-2012, which change had widespread implications 

for CP and its customers, including Finch.  Opening Statement at 11-12.  New senior 

management drove the sudden, unilateral decision by CP to reduce switching service to Finch’s 

                                                            
2 The Board entered an amended procedural schedule in an Order served on April 12, 2017.  The 
amended procedural schedule provided for Finch to file this Supplemental Opening Statement on 
or before June 26, 2017.   
3  The payment made by Finch on May 8, 2017 included undisputed demurrage from past 
invoices and interest on the undisputed amounts dating from September 1, 2016 to April 30, 
2017, as invoiced by CP. Finch disputes that CP is entitled to interest on amounts that remain in 
dispute.  Further, in any event, CP is not entitled to interest on any unpaid demurrage charges 
prior to September 1, 2016, which is when CP first submitted an invoice (dated October 8, 2016) 
seeking interest on demurrage.    
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paper facility from five to three days a week, and contributed to CP’s inability to meet even that 

reduced schedule.  This decision was made as part of CP’s overall strategy commencing in mid-

2012 to rapidly cut costs, maximize profits and substantially reduce CP’s operating ratio.  

Indeed, at the same time it reduced service to Finch, CP was implementing drastic employee 

reductions system-wide that ultimately led to the elimination of between 7,000 to 8,000 jobs (or 

approximately 44% of CP’s workforce).  Also contemporaneously with its failure to adequately 

provide service to Finch, CP began to dramatically and rapidly reduce its equipment assets, 

including locomotives and railcars, as part of its plan to slash costs and maximize profits.  These 

far-reaching system-wide cuts greatly contributed to CP’s failure to fulfill its common carrier 

obligations to Finch.  The service deficiencies resulting from CP’s system-wide actions between 

2012 and 2015 also contributed to the assessment of the demurrage charges CP now seeks to 

collect in its federal court complaint because CP’s actions (and/or inaction) contributed to the 

delays in delivering cars to Finch and returning them to CP.  A timeline of the foregoing actions, 

the involvement of this Board in the matter, and the adverse effects of CP’s system-wide actions 

on Finch, is set forth below: 

A. CP’s Drastic Cuts in Staff, Equipment and Service Frequency 

When new management took over at CP in mid-2012, it promised investors, rail labor 

interests, and others that it would maximize profits and shareholder earnings, and would do so on 

an accelerated basis.  Upon his arrival in June of 2012, the new President and Chief Executive 

Officer, Mr. E. Hunter Harrison, announced that he expected {{  

}} and that he {{  
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}}.4  Pursuant to that four-year plan, CP immediately began to eliminate employees, rid 

itself of locomotives and railcars, and make other changes to CP’s operations to cut costs.  In a 

meeting with investors in December of 2012, Mr. Harrison announced that in the first five 

months after his arrival CP’s new management had already “taken about 1,800 people as we 

speak out of the organization,” and it was going to eliminate 2,300 employees by the end of the 

first quarter of 2013.  Exhibit X (CPFinch0014731).  In 2012, CP further stated its intent to 

eliminate 4,500 employees by 2016.  Exhibit Y (CPFinch0016690).5  At the same time, CP 

announced that it was reducing crew starts by over 14,500, or almost 5%.  Id.  As a result of the 

new management, including the appointment of Mr. Harrison as President and CEO of CP, CP 

recorded a charge of $38 million with respect to compensation and other transition costs.  Id. 

Thus, CP estimated that it would be able to eliminate 5,700 employees by the end of a  

four year window Mr. Harrison had identified to complete his transformation of the railroad to be 

more attractive to investors and more profitable.  Mr. Harrison further noted that in addition to 

eliminating employee “paychecks,” CP was also going to eliminate a much larger number of 

contractors, thus further reducing CP’s operating costs.  Exhibit X (CPFinch0014740).  

CP subsequently reported in April of 2013 that it had its best 1st quarter performance ever 

and that its earnings per share were up 51% from the last year.  Exhibit Z (CPFinch0015661-62).  

CP also reported 40% year-over-year earnings.  In May of 2013, CP informed Bank of America 

Merrill Lynch that CP should be able to eliminate 4,000 employees by the end of 2013, which 

was ahead of schedule.  Exhibit AA (CPFinch0015526).  CP also said that Mr. Harrison was 

seeking a higher number of staff reductions because “Hunter’s always aggressive” in that regard 

                                                            
4 September 26, 2012 internal CP email summarizing a meeting between {{  

}}.  Exhibit W (CPFinch0017785). 
5 As reflected below, once CP management began eliminating jobs, it did not stop until it had 
hacked away between 7,000 to 8,000 positions.   
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and thus CP was leaning towards exceeding the original estimated number of staff reductions. Id.  

In this regard, CP was training its officers to become train conductors.  Id. (CPFinch0015529).  

Coincidental with its drastic staff reductions, CP was also eliminating locomotives and 

slashing its fleet of railcars.  In December of 2012, CP reported that it had shed 195 locomotives 

from service in just 4 months and had returned or declared as surplus an additional 460.  Exhibit 

BB (CP Finch0014829).  In addition, CP had identified a total of 5,400 railcars for lease return.  

Id.  CP also reported that it had its “gun sights” on another 900 cars and that the number of 

eliminated railcars would continue to grow.  Exhibit CC (CPFinch0014749). 

In the midst of CP’s cost-cutting frenzy, a financial analyst inquired as to the “resiliency” 

of CP’s network given that it was taking a lot of cost out of the system and planning to reduce 

CP’s workforce by 25% in a very short period.  He specifically inquired whether CP had “any 

concerns that when you hit adverse and inclement weather conditions, as CP often does and will, 

how resilient will the new network be to those types of risks.”  Exhibit CC (CPFinch0014765).  

CP assured him that “we will not sit in front of you and explain operating difficulties based on 

weather. That won’t happen.”  Id.    

Subsequently, when questioned again about the impact of winter on CP’s ability to 

provide service, CP stated that railroading is an “outdoor sport.”  Exhibit Z (CPFinch0015673).  

Mr. Harrison further emphasized that “we are always going to have winters to deal with.  

Sometimes they are going to be worse than others.  That is part of our job.  We will deal with it . 

. . .”  Id. 

As a result of its drastic cuts in staff and equipment, CP enjoyed record profits. In its 

2013 earnings review, CP reported that its earnings per share had increased by 138% and that its 
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operating ratio was reduced by 1,060 basis points.  Exhibit DD (CPFinch0015705).  Thus, it was 

a “[r]ecord performance by all accounts.”  Id.  

By December of 2013, CP had reduced the total number of locomotives in the South 

Region by more than {{ }}.  Exhibit EE 

(CPFinch0017272).  Because CP also reduced the {{  

}}.  Id.  

In its Investor Fact Book for 2014, CP boasted that it had significantly fewer locomotives 

and more than 10,000 fewer railcars than when new management came into place.  Exhibit FF 

(CPFinch0015070). 

In December of 2013, CP reported that it had met its initial goal of eliminating 4,500 

employees faster than it had anticipated.  “We are clearly way ahead of the quote, four-year plan.  

The headcount now is down in excess of 4,500, which was the original four-year plan and we are 

there in 18 months with the associated benefits that brings.”  Exhibit GG (CPFinch0015569).  

By the end of 2013, CP’s workforce had been reduced to less than 15,000 individuals.  

Exhibit HH (CPFinch0016826).  Contemporaneously with these reductions, the number of 

personal injuries per 200,000 employee hours and train accidents per million train miles 

increased from 2012 to 2013, 9% and 7% respectively.  Id. 

The huge, rapid reductions in crews and rail equipment between June of 2012 and the end 

of 2013 in the name of cutting costs, increasing profits and improving CP’s operating ratio was 

accompanied by reductions in the frequency that CP provided rail service.  Finch’s Opening 

Statement details how its service was summarily and arbitrarily cut in September of 2012.  CP 

also cut service to other rail shippers in New York in 2012. These customers included {{  

}} which is located along the same CP track that serves Finch’s facility.  {{  
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}} was also cut from five days to three per week in October, 2012.  Exhibit II 

(CPFinch0017775).  In July, 2014, {{ }} complained that CP’s {{  

 

}}.”  Id.  As a result, {{ }} sought a return to five day a week service so that 

it could continue to survive.  Although CP was making record profits at that time, off the backs 

of its customers, there is no indication in the documents produced in discovery by CP reflecting 

that {{ }} request was granted or that CP otherwise increased its service.    

Similarly, senior CP management in Canada also made a decision to reduce service out of 

CP’s Whitehall rail yard to another customer, {{ }}.  While CP officially informed 

{{ }} that its service was being reduced {{  

}} Calgary made the decision to reduce services 

{{  

}}.”  Exhibit JJ (CPFinch0017799).  

The local officials from CP’s Northeastern United States (“NEUS”) division admitted to the 

customer that {{  

}}.”  Id. (CPFinch0017800).  

At the same time CP was informing Finch that it was drastically reducing its service to 

Finch because purportedly it was not economical for CP to service Finch five days a week, CP’s 

service to another paper customer in nearby {{ }}, New York – {{  

 

}}.”  Exhibit KK (CPFinch0017790).  {{  

}} complained that: {{  
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}}.”  Id. (CPFinch0017788).  {{  

}} further observed that CP had {{  

}}.  (CPFinch0017789) (CP needed {{  

}}.”  

Crew shortages persisted despite CP {{  

  

 
 

     
  }}6  

 
Id. at 177787 (emphasis added).  
 

B. The Board Opens Docket No. EP 724 to Address Severe Service Problems on 
CP  

 
The rapid reductions in personnel and equipment in 2012 and 2013 predictably resulted 

in more widespread service failures on CP’s system.  “Numerous CP customers, large and small” 

began voicing their concerns to the Board in late 2013 and early 2014 via the Board’s informal, 

confidential processes administered by the Rail Customer and Public Assistance (“RCPA”) 

department.  See Finch Opening Statement at 11-12 (quoting letter from Chairman Elliott and 

Vice Chairman Begeman to E. Hunter Harrison, dated March 6, 2014 (“STB March 6 Letter”)).  

Documents produced in discovery by CP do not reflect the same level of concern on CP’s part.  

For example, in December, 2013, Mr. Harrison had dismissed complaints from representatives of 

some of CP’s customers regarding CP’s service, in particular grain shippers, who had suffered 

the most as a result of CP’s service failures in 2013, as “paid bitcher[s]” who were never happy.  

Exhibit GG (CPFinch0015574).   

                                                            
6 The email was written on September 25, 2012, so this was {{  

}}. 
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Notably, none of the documents produced in discovery by CP reference the STB March 

6, 2014 letter or CP’s internal reactions to it. Indeed, as demonstrated below, while lower level 

CP employees recognized CP’s service problems, and how those problems were being 

exacerbated by employee shortages, CP’s new senior management ignored or dismissed those 

concerns in their obsessive pursuit of record-setting profits. The refusal of CP to adequately 

address the issues identified by the Board in early 2014 and stated in the STB March 6 Letter 

was a major impetus for the Board opening Docket No. EP 724, United States Rail Service Issues 

on April 1, 2014, and to hold several public hearings beginning April 10, 2014.  The public 

record from that proceeding – as well as, apparently, the confidential record developed by RCPA 

– is replete with similar stories of CP customers being harmed between 2012 and 2015 by 

significant reductions in service to their facilities by CP, and CP being non-responsive to their 

concerns.  See, e.g., Transcript of April 10, 2014 Public Hearing in EP 724, United States Rail 

Service Issues at 8-9 (Statement of Chairman Elliot: “Shippers have also contacted the Board to 

express concerns such as slow and unfulfilled orders, car delays, and increased cycle times 

particularly on Canadian Pacific . . .”).  Some examples of the testimony on CP’s service failures 

included the following:  

 Testimony of an American Chemistry Council representative summarizing 
lack of service, lack of responsiveness, abrupt changes in service that cost one 
member plant $30,000 per day, and “ambiguity around demurrage charges,” 
including “deceiving tariff language” that resulted in higher demurrage 
charges.  Id. at 57-60; 
 

 Testimony of refinery owner in St. Paul, Minnesota that in late 2013 CP 
reduced its service over an eight mile distance from one switch per day, seven 
days per week to “sporadic and irregular,” to then only nine days in the entire 
month of March, 2013 without a missed switch or failure to pick-up and 
deliver ordered cars, failures that were exacerbated by a complete breakdown 
in communication from CP. Id. at 413-421; 
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 Testimony of Occidental Petroleum representative that CP service deteriorated 
to the point that the plant at issue had to reduce its operating rates six times, 
costing the company an estimated $7 million.  CP also failed to execute plans 
that would have prevented service failures to this location.  Id. at 437-432; and 

 

 Testimony of a CP industrial customer that in 2013 CP’s service deteriorated 
due to a significant reduction in railcars, resulting in wildly erratic service, 
which not only harmed the company’s operations, but also triggered 
imposition of demurrage charges due to  numerous cars being delivered at the 
same time (“bunched”), overwhelming the ability of the plant to unload and 
process them. Id. at 448-453. 
 

Throughout the course of EP 724 in 2014, while CP’s disastrous service was a concern 

throughout the United States and Canada, CP steadfastly failed adequately to respond to the 

Board’s requests to identify a plan to improve service to its customers.  In a June 20, 2014 

Decision in EP 724, the Board noted that CP’s submissions to date in that proceeding had failed 

to clearly identify plans for resolving its ongoing service shortages, primarily pertaining to grain 

customers.  EP 724, United States Rail Service Issues (served June 20, 2014) at 2.  Testimony in 

another public hearing in September of 2014 in EP 724 confirmed that CP essentially had still 

taken no steps to respond to the Board’s concerns.  See, e.g., Transcript of September 4, 2014 

Public Hearing in EP 724, United States Rail Service Issues at 31-31 (U.S. Senator John Hoevan 

of North Dakota complained that CP’s backlog of grain cars was up to 7,500 and CP had 

presented no plan to resolve it); and 53 (North Dakota State Senator George Sinner voiced his 

frustration that “it appears CP is more concerned about their stock price than they are about 

customer service.”) 

Following the September hearing, the Board served another decision in EP 724 on 

October 14, 2014 specifically directed to CP’s continued failure to adequately explain how it was 

going to improve service to its customers.  The Board noted that neither CP’s hearing testimony 

nor its prior written submissions contained the level of detail necessary for the Board to fully 
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assess CP’s plan for resolving its service problems.  EP 724, United States Rail Service Issues 

(served October 14, 2014) at 1.  The Board specifically recognized that CP merely stated that it 

expected to have sufficient resources, locomotives, cars, and crews on hand to accommodate its 

rail traffic volumes “to the extent of its ability to do so.”  Id. at 2 (emphasis supplied).   

The Board also noted the prior published reports referenced above that indicated CP 

eliminated or planned to eliminate 4,500 to 6,000 jobs on its U.S network.  Id.  The Board also 

recognized that customers had expressed difficulty in communicating with CP about service 

problems.  Id. at 3.  Finally, the Board recognized a need for information as to the extent of the 

delays in CP’s service on a month-by-month basis.    

The October 14 decision in EP 724 took the extraordinary step of requiring CP to answer, 

in a verified statement by an executive-level official, specific questions directed to finally 

obtaining clear answers from CP on steps it was taking to resolve its service problems.  Id.  The 

data CP eventually submitted showed that its elimination of personnel had translated into service 

delays.  Specifically, in response to one of the Board’s questions, CP identified the number of 

trains held for four hours and/or longer, including the D&H, for 2013 and for 2014 to date.  That 

data showed a steady increase in held trains due to lack of crews from zero in May of 2013 to a 

peak of 395 in August of 2014, eventually totaling 2,308 held trains between May of 2013 and 

October, 2014.  CP Letter Response to October 14 decision in EP 724, United States Rail Service 

Issues (filed October 24, 2016) at 6.7  

                                                            
7 The August 2014 peak is in the time period during which most of the demurrage now sought by 
CP was allegedly incurred.  
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C. In the Face of Service Failures, CP Doubles Down on Staff and Equipment 
Reductions  

 
During 2014, while CP was not being responsive to the Board’s data requests or 

developing a plan to resolve its service issues, CP continued to zealously pursue Mr. Harrison’s 

four-year plan of heightened profits by reducing CP staff and equipment.  In a March 12, 2014 

presentation to investors, Mr. Harrison did not mention the STB March 6 letter from the Board or 

any of the service-related issues and concerns identified in the letter.  On the contrary, he 

attributed CP’s inability to meet its investor projections in the first quarter of 2014 primarily to 

bad weather, and stated that “the plan has come together pretty well, and now it’s just fine-tune 

and keep executing.”  Exhibit LL (CPFinch0015560-61).  CP also doubled down on its reduction 

of personnel, reporting that “within ‘the plan,’ quote, that will be somewhere close approaching 

the 6000 number” by late 2015.  Id. (CPFinch0015563).  CP also reported that between 2012 and 

2015 CP would take a ‘big whack” out of IT and “the people that maintain our track.”  Id.   

In addition to thumbing its nose at the Board, CP attacked the Canadian government for 

its efforts to try and force CP to correct its service deficiencies.  In the same March 12 investor 

briefing, Mr. Harrison angrily volunteered to financial analysts, “before you ask,” that “the quote 

‘emergency action’ of the Canadian Government was a sideshow, was strictly political, and had 

not a lot to do with moving grain, and will have virtually no bottom-line impact on CP.”  Id. 

(CPFinch0015558).   

That CP simply continued its implementation of the four-year plan undeterred by the 

service problems suffered by Finch and other CP customers is confirmed by CP’s other 

presentations to Wall Street investors.  In September of 2014, a Morgan Stanley analyst noted 

that CP had done “tremendous things on costs” but inquired whether the ongoing “service 

issues” would have any impact on its quarterly earnings.  CP assured Morgan Stanley that the 
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service challenges “have constrained a little bit of revenue,” but it would not have a material 

impact on cost.  Exhibit MM (CPFinch0015358).  Thus, CP refused to let its poor service to its 

customers impact CP’s cost-cutting measures or its goals for maximizing profits for its investors.  

Further, in response to a question by a Morgan Stanley representative whether the STB’s 

hearings in EP 724 posed risks to investors, or whether “is it really just monitoring and nothing 

we have to worry too much about,” CP’s COO assured Morgan Stanley that although the 

hearings had “consumed a lot of time,” he was not sure that the proceeding was warranted.  Id.  

The realization that the four-year plan was adversely affecting rail service, particularly 

rail service in New York, was recognized by CP’s own employees who actually had to service 

customers.  In August, 2014, senior management announced that it was consolidating {{  

}}. This proposal was 

immediately {{  

 

}}.”  Exhibit NN (CPFinch0017753).  This pushback was {{  

 

}}  Id.8 

In March of 2015, CP reported that it had eliminated close to 1,000 locomotives.  Exhibit 

OO (CPFinch0015475).  CP further noted that by the end of the year, it would have reduced in 

the range of 6,000 employees (from a starting point of approximately 19,000).  Id.  

CP also reported in its 2015 Earnings Call that CP was going to be able to go six or seven 

years (dating back to 2012) without acquiring any locomotives.  Exhibit PP (CPFinch0015965). 

                                                            
8 If there was additional email correspondence on this subject, including how the issue was 
resolved, it was not produced by CP in discovery. 
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At the end of 2015, CP reported that it had reduced its employee workforce by an 

additional 12% during the year.  Exhibit QQ (CPFinch0016001).  As of 2015, CP had eliminated 

between 6,000 and 7,000 positions and expected to eliminate another 1,000 employees in 2016.  

Id. (CPFinch0016005). 

Not surprisingly, these drastic cuts significantly impaired the quality of CP’s service.  In 

April of 2015, at around the same time that CP’s repeated missed switches were putting Finch at 

drastically low levels of ammonia, pulp and other chemicals, Alheim V.S. at ¶¶ 72-91, CP 

admitted that it was {{ }} not only for Finch, but for 

{{  

}}.”  Exhibit RR, (CPFinch0017926).9  In some instances, CP had to resort to {{  

}}.  

Despite these acknowledged shortcomings in service and staffing, in summarizing its 

performance over the time period from 2012 to 2015, CP proudly reported that as a result of its 

drastic reductions in employees and equipment, it had enjoyed 19% year over year economic 

growth during that time period.  It further boasted that for the year 2015 alone, CP had generated 

a “record free cash flow of nearly CAD $1.2 billion.”  Exhibit QQ (CPFinch0016003). 

The service failures of 2012-2015 and the STB’s commencement of EP 724 and related 

data submission requirements did not deter CP from its dogged implementation of the four-year 

plan of Mr. Harrison to drastically cut costs, raise revenues, and improve CP’s operating ratio for 

Wall Street investors. The service failures experienced by Finch, as well as CP’s other customers 

                                                            
9 Although the ALJ’s and the Board’s Orders required CP to provide documents related to CP’s 
implementation of system-wide reductions in crews and equipment, and changes to its operations 
beginning in mid-2012, Exhibit RR was not produced in discovery until June 21, 2017, and then 
only after repeated prodding from Finch and follow up requests for all related emails.  
Unfortunately, despite the Orders granting Finch’s Motion to Compel “in all respects,” 
substantial questions exist as to whether all responsive documents have been produced by CP.    



PUBLIC VERSION 
 

16 
 

during this four year period, were a direct result of this focus at the expense of CP fulfilling its 

common carrier obligation to provide service upon reasonable request pursuant to 49 U.S.C. 

§11101. 

III. 
ARGUMENT  

 
A. CP’s Unlawful Demurrage Practices and Violations of 49 U.S.C. §11101 were 

Caused in Part by Excessive Reductions in Employees, Equipment and 
Services between 2012 and 2015 

 
1. The staff reductions had a harmful effect on Finch  

As part of CP’s draconian cost reductions in late 2012, it curtailed its scheduled service to 

Finch from five to three days per week.  CP did this knowing that it would create significant 

operational risks to Finch if it did not stringently adhere to the newly reduced schedule.  Indeed, 

a senior CP employee recognized that {{  

}}.”  Exhibit J 

(CPFinch0008955).  CP’s Trainmaster, George Newell, who was responsible for CP’s day-to- 

day service to Finch similarly recognized that {{  

 

}}.10  

As demonstrated in Finch’s Opening Statement, far from providing service without fail, 

CP’s service was woefully inadequate.  Throughout the 2012-2105 time period when CP was 

furiously eliminating “paychecks,” discarding railcars and locomotives, and taking “big whacks” 

out of IT and maintenance personnel (and enjoying record breaking profits), CP routinely missed 

switches, to Finch, provided late switches, and was unable to keep track of where railcars were 

on its tracks.  As explained in the Verified Statement of Stuart Alheim, many of the missed and 

                                                            
10 Dep. Transcript of George Newell at 66:7-11; 66:19-67-6, Exhibit K.    
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delayed switches were the result of crew shortages or engine failures.  Further, as reflected 

therein, these were not sporadic occurrences but instead were regular and repeated failures.  The 

problems with missed switches and delayed switches became more pronounced with the passage 

of time as CP’s employee eliminations approached 8,000 and equipment cut backs accelerated.  

Alheim V.S. at ¶¶ 82-95.   

2. Website-Related Failures 

The service failures experienced by Finch after CP reduced service to the mill in 

September, 2012 were compounded by CP’s decision in late 2012 to cut personnel and other 

costs related to its customer service departments and replace the employees with a website.  

Deborah Taylor V.S. at ¶ 3.  When CP, as part of its cost reduction regime, began requiring its 

customers to order service and to resolve service problems by logging on to the website instead 

of actually speaking with a live person, CP’s customer service rapidly deteriorated.  Id.  To 

Finch, CP’s website was “a disaster,” fraught with problems, and could not meet Finch’s needs.  

Id. at ¶ 4.  Finch’s just in time operations and geographical constraints made it vital for Finch to 

at all times be fully aware where in the pipeline the chemicals and pulp it had ordered were so 

that its plant could remain fully operational.  Id. at ¶ 8.  Finch thus needed to know where the 

railcars containing chemicals and pulp were located on CP’s system, when the cars would arrive, 

and if there were going to be any unexpected delays in delivery.  Id.  This proved impossible for 

Finch, not only because, as reflected above, CP routinely missed switches – without any advance 

notice – but because CP’s website made it impossible to accurately track the location of railcars 

and to order those railcars into its facility.  Id. at ¶ 5.  Problems with the website occurred nearly 

every day.  Id. at ¶¶ 17-53.  
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Finch’s problems with CP’s website were so persistent and systemic into 2013 that CP 

itself {{ }}.  Id. at ¶ 18, Attach. 3.  CP {{  

 

 

}}.  Id. at CPFinch000729.  

The problems with the website continued into the fall of 2013, however, and, if anything, 

became more pronounced.  Id. at ¶ 22.  As a result of the defects on the website, Finch could not 

order in ammonia cars to a specific spot to be unloaded upon their arrival, which was imperative 

for its “just in time” operations.  Id. at ¶ 11.  In early 2014, the problems with being unable to 

call in cars from the website continued but additional problems also arose.  Frequently, the 

website contained inaccurate information, such as reporting that cars were available to be called 

in to Finch when they were already at the mill and in some cases, had been for weeks.  Id. at ¶ 

24, Attach. 10.  

When confronted by the Board in EP 724 regarding its severe and prolonged service 

deficiencies in in 2014, CP flouted the Board’s authority by failing to provide meaningful 

responses to the Board’s inquiries – leading the Board to conclude that CP’s submissions failed 

to clearly identify plans for resolving its ongoing service shortages. Indeed, as summarized 

previously, the best that CP could offer was that it expected to have sufficient resources, 

locomotives, cars, and crews on hand to accommodate its rail traffic volumes “to the extent of its 

ability to do so.”  See p. 11, infra.  CP provided this tepid non-assurance at the same time that its 

earnings per share were reaching record numbers and during a time period when CP was on its 

way to generating a “record free cash flow of nearly CAD $1.2 billion.”  Exhibit QQ 

(CPFinch0016003).   
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CP’s focus on profits at the expense of customer service was further evident by its 

decision to accelerate job reductions during the service crisis by eliminating 6,000 employees.  

Exhibit LL (CPFinch0015563).  This was also around the time that Mr. Harrison happily 

reported that CP was going to take a “big whack” out of IT and “the people that maintain our 

track.”  Id.  Indeed, during the period when CP was facing its most withering criticism from the 

Board, the Canadian and United States Government, and its customers for failing to provide even 

minimally adequate service, CP stoutly reassured Morgan Stanley that it would not let its service 

failures impact its earnings.  Exhibit BB (CPFinch0015358).    

 CP’s Violations of §11101 Resulted in Harm to Finch Recoverable Under B.
§11704(b) 

 
As demonstrated in detail in Finch’s Opening Statement, CP’s service failures that have 

occurred since October, 2012 have resulted in Finch incurring significant costs and logistical and 

operational complications.  CP’s drastic reductions in employees, including in its rail operations 

and IT staff, and its wholesale elimination of locomotives and railcars, have dramatically 

impaired its ability to provide adequate rail service to Finch.  This failure constituted an ongoing 

violation of 49 U.S.C. §11101.  

 CP’s Knee-Jerk Actions in Shutting Down Finch’s Facility Were C.
Unreasonably Precipitous and Harmful to Finch 

 
As also demonstrated in Finch’s Opening Statement, CP’s precipitous decision to close, 

on no notice, much of the tracks used by CP and Finch to service Finch’s facility substantially 

contributed to Finch having to obtain chemicals and raw materials by other, more costly, means 

in order to stay in operation.  CP suggests that the track shutdown, which resulted in additional 
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trucking, demurrage and related costs, was due to Finch’s own failure to properly maintain its 

tracks.11  The evidence is to the contrary.    

On April 7, 2014, CP derailed a loaded ammonia car on its track approximately one mile 

from the Finch Mill.  Petro V.S. at ¶ 2, Attach. 1.  Two weeks later, CP summarily shut off its 

service into the Finch Facility based upon a unilateral determination that some of the switches 

and track were unsafe.  Finch demonstrated in its Opening Statement that CP’s action was an 

unreasonable, knee-jerk reaction to the derailment of an ammonia rail car on track upstream from 

Finch’s facility and therefore completely unrelated to Finch.  The action was also highly unusual 

because CP, the FRA, and Finch itself (through its maintenance contractor) regularly inspected 

the Finch track and none had ever determined that it was unsafe and therefore needed to be shut 

down.  Petro V.S. at ¶¶ 2-5.   

In addition, as referenced above, in April of 2014 CP was embroiled in a larger, system-

wide scale service crisis due resulting in large part from its drastic cuts of personnel, equipment, 

and services starting in mid-2012.  This crisis had resulted in the aforementioned letter March 6, 

2014 to Hunter Harrison, the commencement of EP 724, and the April 4, 2014 public hearing 

discussed above.  Accordingly, shutting down Finch’s tracks and restricting deliveries to the 

Facility provided CP with a useful pretense and relief from its system-wide failures. 

Unfortunately, however, this precipitous action caused great harm to Finch. 

Finch vigorously disagrees that its track was unsafe, let alone in such poor condition that 

it justified CP’s unprecedented action.  The shutdown of Finch’s track was not only 

unprecedented for Finch, it was inconsistent with CP’s well-established practices with other 

                                                            
11 Although as reflected herein, Finch at all times had sufficient available track to have ammonia 
cars immediately brought in, consistent with the parties longstanding instructions, Finch was 
forced to have cars containing starch, sulfur, pulp and other chemicals trucked in at considerable 
expense due to CP’s precipitous decision to shut down portions of CP’s track.   
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customers.  In other situations, both before and after the shutdown of Finch’s track, when CP 

identified even allegedly serious safety issues regarding track, CP regularly gave its customers a 

chance to remedy the situation rather than immediately shutting down operations to the 

customer’s facility.  Thus, for example, Jason Blanchfield, who conducted the inspection at issue 

on Finch’s track, {{ }}.  

Exhibit SS (CPFinch0016105).  In that inspection, he reported a {{  

}}.  Risk Level A consists of {{  

 

}}.  Id.  Despite that finding, CP {{  

}}.  Id.  

On December 7, 2015, Jason Blanchfield determined that there was a {{  

}}.  Exhibit TT (CPFinch0016155).  Mr. Blanchfield 

also determined that the track posed a Risk Level A.  CP, nonetheless, gave the customer until 

{{ }}.  

Similarly, prior to the shutdown of Finch track in 2014, on April 16, 2013, CP conducted 

an inspection of {{  

}}.  Exhibit UU (CPFinch0016200). “Red Status” signifies that {{  

}}.  CP identified {{  

}}.  Id.  {{  

}}.  Id.  

On April 24, 2014, CP conducted an inspection of a customer’s track and determined that 

the track had {{ }}.  Exhibit VV 

(CPFinch0016342).  Although CP found that this posed a Risk Level A, {{  
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}}. 

Similarly, on April 16, 2013, CP identified a customer’s track {{  

}}. (CPFinch0016186).  Again, rather than {{  

}}.  See also 

CPFinch0016188 {{ }}; CPFinch0016206 {{  

}}; CPFinch0016324 {{ }}; CPFinch0016356 

{{ }} (the documents are collectively attached as Exhibit 

WW).  

In some instances, CP identified numerous defects indicating Red Status risks, but 

{{ }}.  Instead, 

CP requested that {{ }}.  CPFinch0017336, 

CPFinch0017354, CPFinch0017246, CPFinch0017242, CPFinch0017254, CPFinch0017238; 

CPFinch0017236, CPFinch0017234 (collectively Exhibit XX).  In other instances, CP 

determined that track was in Red Status, {{  

 

}}.  Exhibit YY 

(CPFinch0016256).   

CP’s deviation from its own procedures in refusing to allow Finch a reasonable 

opportunity to perform track repairs was unreasonable and caused Finch to suffer unnecessary 

damages in the form of: 1) incremental costs of shipping raw materials by truck; 2) incremental 

supplier demurrage costs; 3) emergency starch deliveries; 4) purchase of pulp to maintain mill 

digester rate; and 5) offsite storage of raw materials.  The failure of CP to follow its own 



PUBLIC VERSION 
 

23 
 

standard operating procedures and instead to immediately shut down Finch track was particularly 

unwarranted given that CP was guilty of failing to maintain its own track.  In April of 2012, the 

FRA notified CP that it {{  

 

}}.  Exhibit ZZ (CP Finch 0016025-28).  The FRA noted that {{  

}}.  Id. (CP Finch 0016028).  The FRA 

also noted that {{  

}}.  Id.  The track 

inspector also noted a location with less than 2 bolts per rail at a joint, and a {{  

}}.  Id.    

Approximately twenty (20) days later, CP informed {{  

 

}}.  Exhibit AAA (CP Finch 

0016033).  These documents belie CP’s suggestion that it carefully maintained its own track. At 

a minimum, it is inequitable for CP to seek to impose demurrage charges for a period when 

Finch was unable to transport goods due to CR’s arbitrary shut down of track for reasons 

unrelated to Finch and contrary to CP’s own well-established precedent.  

IV. 
CONCLUSION  

 
This Supplemental Opening Statement further evidences that CP engaged in unreasonable  

practices under 49 U.S.C. §10702 by assessing exorbitant demurrage charges against Finch at a 

time when CP’s service failures, both directly to Finch and system-wide, contributed to the 

delays that gave rise to the demurrage charges.  The supplemental evidence further establishes 

that CP violated its statutory obligations to Finch under 49 U.S.C. §11101 by summarily 
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reducing service to Finch’s facility from five to three days per week, and then failing to meet 

even that unlawfully reduced schedule.   

Respectfully submitted, 

 

       /s/ Thomas W. Wilcox   
       Thomas W. Wilcox 
       Brendan Collins 
       GKG Law P.C. 
       1055 Thomas Jefferson Street, N.W. 
       Suite 500 

Washington, DC 20007 
(202) 342.5248 
 
Attorneys for Finch Paper LLC 

 

Dated:  June 26, 2017 
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 I do hereby certify that on this 26th day of June, 2017, I have served copies of the 

foregoing Supplemental Opening Statement by hand delivery to: 

David F. Rifkind, Esq. 
Stinson Leonard Street 
1775 Pennsylvania Avenue, NW 
Suite 800 
Washington, DC 20006 
 
The Honorable H. Peter Young 
Office of Administrative Law Judges 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

 
       /s/ Thomas W. Wilcox____________ 
      Thomas W. Wilcox 
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