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BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

KCS’S REPLY TO BNSF RAILWAY COMPANY’S OPENING STATEMENT AS
SUPPLEMENTED ON MAY 11, 2018

PREAMBLE!'

Seventy-one years ago, KCS and a predecessor of UP purchased 4.788-miles of
government surplus lead track and 1.6-miles of related yard and industry track left over from
World War II. In the following seventy-one years, KCS and UP’s predecessors maintained and
grew that track to perhaps twice its original size, extending service now to well over a dozen
major industrial facilities. BNSF contributed nothing to that development.

Twenty-two years ago, in a last-minute behind-the-scenes deal, UP (without consulting
KCS) agreed to grant BNSF limited access to Lake Charles area shippers. The Board vastly
expanded BNSF’s access, believing that KCS’s size was an insufficient competitive
counterweight to the combined UP-SP. Due to KCS’s objections, the Board ordered BNSF to
file a terminal trackage rights if it wanted direct access. No such application was filed at the

time. Instead, UP and BNSF agreed upon an arrangement where UP provided BNSF with access

' KCS refers the Board to the Background established in the Board’s July 5, 2016 decision
("Decision No. 3") for an expanded procedural history of the proceeding. KCS also adopts the
various short citations and abbreviations that it previously used throughout this proceeding.
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to the Lake Charles Area shippers via a reciprocal switch. The switch charge was not market
based nor was it set in accordance with any Board recognized methodology. Rather, it was the
rate negotiated as part of the global settlement between UP and BNSF and reflected the give and
take of various rights and obligations.

Access by BNSF via reciprocal switching has resulted in BNSF gaining a significant
market share. By KCS Marketing’s estimate, BNSF already has about half of the linehaul
business from the portion of the Rosebluff Lead switched by UP. The issue now is whether the
Board will mandate that UP and KCS subsidize BNSF with preferential operating conditions and
below cost access fees, undercutting the very competition that the Board of 1996 sought to
create. The Board should not continue down this path, but if it does, the Board must establish
operating conditions and access fees that do not continue BNSF’s unfair advantage.

SUMMARY OF ARGUMENT

Some eighteen years after the UP/SP merger, BNSF, apparently unsatisfied with its
access via reciprocal switch, filed a terminal trackage rights request. That Application was
directed not at serving Lyondell but at CITGO. Based upon the public interest findings
developed twenty years ago, but the operational conditions of today, the Board, in 2016, granted
BNSF’s Application, although leaving it to the parties to negotiate operating conditions and
compensation.

The negotiations did not yield an agreement. As result, on January 12, 2018, BNSF filed

its current petition.? This time, the petition was directed at serving Lyondell. BNSF did not file

2 BNSF’s Petition seeks terms and conditions far better than those applicable to KCS and UP
service to Lyondell. In effect, BNSF seeks, with the Board’s approval, to be the ultimate “free
rider” — enjoy all of the benefits of prior investment by UP and KCS, with very little cost, and
without regard to what its access does for future investment and capacity. If BNSF skims the
cream using below cost access fees, there is little incentive for either UP or KCS to continue to

-2
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another terminal trackage rights application establishing that the public interest now requires it to
serve Lyondell — relying instead on the Board’s prior public interest findings with respect to
CITGO,? which in turn relied upon public interest findings from 1996, when Lyondell’s facility
was operated by another company. BNSF's Petition simply requested that the Board set the
terms and conditions of BNSF’s proposed direct service to Lyondell* and that its proposed
operations were practicable and would not impair UP’s and KCS’s service.

On February 1, 2018, KCS filed a Motion to Dismiss BNSF’s Petition. The Board denied
the motion in a decision served May 1, 2018 and corrected on May 4, 2018 (“Decision No. 4”).
KCS believes that the Board erred in allowing BNSF to file a petition seeking access to Lyondell
without requiring BNSF to prove that service to Lyondell is in the public interest based upon
cotemporary findings, not findings from the CITGO proceeding or from twenty years ago,
without first establishing that BNSF has the right to use the tracks of third parties in order to
serve Lyondell, without requiring BNSF to present an operating plan that does not interfere with
KCS’s use of Rosebluff Yard, and without compensating KCS for the use of KCS’s property.

The BNSF Petition is in effect a new free-standing application under Section 11102(a).

BNSF should not be able to rely on public interest findings made with respect to CITGO, which

invest. These are the exact same concerns that BNSF itself expressed with respect to the Board’s
Ex Parte No. 711 proceeding, but, here, BNSF wants the Board to ignore those concerns.

3 The previous findings themselves are no longer applicable. Certainly one can longer say that it
is in the public interest to have BNSF direct service to CITGO when CITGO no longer needs and
BNSF no longer seeks to provide such service.

4 BNSF’s Petition, while directed at Lyondell, also asks that whatever terms and conditions are
established by the Board should also apply to any other shipper that BNSF elects to serve. The
vast differences between BNSF’s abandoned CITGO operating plan and its proposed Lyondell
operating plan make plain that one-size-fits-all operating terms would abdicate the Board’s
responsibility under Section 11102(a) to find the proposed service practicable without
substantially interfering with KCS and UP service. One-size-fits-all operating conditions would
not be judicially sustainable.

-3-
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decision itself was in error as it relied upon public interest findings made under a different public
interest standard than that applicable to Section 11102(a).

BNSF has also failed to present any evidence that it has rights to operate over third-party
independently-owned tracks that connect Lyondell to the Rosebluff Lead. The Board cannot
make any operational findings regarding the harm to UP’s and KCS’s operations without
knowing the terms of access that these third parties may grant BNSF, or even if these third
parties even have the right to grant such access to BNSF.

BNSF’s Petition also fails to show that its proposed access to Lyondell will not
substantially impair KCS’s service. The Board’s findings of operational feasibility of BNSF’s
proposed service to CITGO are irrelevant to this proceeding, where BNSF plans to use different
tracks to serve a different shipper at a different location with different, non-unit trains volumes
that require switching on the lead. As such, BNSF must abide by certain operating conditions
(commitments) to ensure that its operations do not interfere with KCS operations.

BNSF also does not propose to pay KCS compensation that complies with the statutory
requirement that payment be set in accordance with the “principle controlling compensation in
condemnation proceedings.” 49 U.S.C. § 11102(a). BNSF has completely failed to propose any
acceptable method to provide compensation to KCS. Instead, BNSF proposes paying nothing to
KCS, and only making payments to UP in accordance with their merger agreement from 1996.
This does not comport with condemnation principles. BNSF should be required to pay KCS an
access fee consistent with the principles of Efficient Component Pricing (“ECP”). Absent
application of that methodology, BNSF should pay KCS a market based fee based upon other
equivalent fees that carriers charge each other in allowing access to its tracks or its shippers, as

specified in Section [V (E) below.
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When the evidence presented by KCS is considered, collectively, it is clear that BNSF’s
Petition to set terms and conditions should be denied. BNSF has not established that (1)
Decision No. 3 could grant BNSF access to shippers other than CITGO; (2) service to Lyondell
meets the public interest standard; (3) that BNSF presently has the legal or contractual right to
use industry tracks to provide direct service to Lyondell; (4) that BNSF’s proposed operation will
not substantially interfere with KCS and UP service; and (5) that BNSF will pay KCS for the use
of KCS’s property in accordance with principles applicable in condemnation that are consistent
with the Fifth Amendment.

ARGUMENT
L BNSF SHOULD BE REQUIRED TO PROVE THAT SERVICE TO LYONDELL

IS IN THE PUBLIC INTEREST; IT CANNOT RELY UPON PUBLIC INTEREST

FINDINGS FROM THE UP/SP MERGER OR DECISION NO. 3

The Board should dismiss or deny BNSF’s Petition because BNSF has failed to carry its
burden of proof under 49 USC §11102(a) to show that it is in the public interest for BNSF to be
granted directed access to Lyondell. Decision No. 4 addressed, in part, this assertion by stating
that the “Board finds no merit in KCS’s assertion that the Lyondell facility is not covered by the
Lake Charles Merger Conditions imposed in UP/SP Decision No. 44 and reaffirmed in UP/SP
Decision No. 63.” The Board misses KCS’s points.

KCS has made three closely related, but not identical points: First, the Board cannot just
assume that simply because both facilities were intended to be covered by the Lake Charles
Condition that the public interest findings applicable to CITGO apply to Lyondell. They are two
different facilities with two different competitive and operational needs. Second, the Board
cannot assume that what was applicable to Montell so as to justify its inclusion in the Lake

Charles Condition is also applicable to Lyondell today. Finally, the Board cannot use Section
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11102 to impose terminal trackage rights for any Lake Charles Area shipper, whether CITGO,
Lyondell, or any other shipper, based upon general public interest findings from twenty-two
years ago and assuming those same conditions apply today to justify a public interest finding.

A. The Board’s Public Interest Findings In Decision No. 3 Were Based Upon Evidence
Directed at Service to CITGO - Not Lyondell

BNSF’s Application did not seek access to Lyondell. The entire previous evidentiary
record that led to Decision No. 3 was based upon evidence filed, presented, and defended, with
respect to CITGO, not Lyondell. In the BNSF Petition, BNSF has not presented any evidence to
establish that service to Lyondell is in the “public interest.” BNSF simply skipped that step, and
asked the Board to grant access without establishing the required public interest element set forth
in 49 U.S.C. §11102(a).

To allow BNSF to skip the public interest test with respect to Lyondell places the cart
before the horse. BNSF should not be allowed to use Decision No. 3’s public interest findings
with respect to CITGO, which public interest findings were themselves incorrectly based upon
findings from twenty years ago, to mean that for all Lake Charles Area shippers going forward,
BNSF can simply skip the public interest element. BNSF’s request to serve Lyondell is in effect
a new terminal trackage rights application seeking access to a shipper other than CITGO. As
such, it should be required to establish that the Section 11102’s public interest requirement is met
with respect to Lyondell.

The 2013 Application and accompanying evidentiary record all focused on BNSF’s
efforts to get trackage rights to serve CITGO. There was nothing other than a passing mention of
any other shipper.

The Board cannot apply the CITGO public interest evidentiary findings automatically to

Lyondell. CITGO’s and Lyondell’s facilities, competitive positions, and operations are vastly

-6 -
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different. BNSF asks the Board to assume that whatever public interest findings apply to CITGO
apply to Lyondell. The Board cannot make this assumption. Indeed, the fact that market
conditions with respect to CITGO’s rail transportation needs have changed so dramatically
within a three to four year period so that CITGO no longer even requires or needs BNSF service
shows the inherent inconsistency and legal fallacy of using findings from CITGO to be
applicable to Lyondell. There is simply no evidence in the record that BNSF service to
Lyondell, as opposed to CITGO, meets either the Midtec standard® or even the public interest
standard articulated by the Board in Decision No. 3.

The Board can only make findings based on the evidentiary record presented to it.® It
cannot use evidence directed at CITGO to make public interest and practicability findings with
respect to Lyondell when there was no evidence directed in the CITGO proceeding at service to
Lyondell. For the Board to simply apply its CITGO-based findings to Lyondell when there was
no evidence in the record directed at BNSF providing direct service to Lyondell would be
reversible error.” Having produced evidence focused on CITGO and the Board’s findings being

based upon that evidence, the Board cannot use those findings to show that the public interest

> See Midtec Paper Corp. v. Chicago & North Western Transportation Co., 3 .C.C.2d 171
(1986) (requiring a showing of anticompetitive conduct by the owning carrier) (“Midtec”).

8 Public Service Company of Colorado D/B/A Xcel Energy v. The Burlington Northern & Santa
Fe Railway Company, NOR 42057, slip op. at 5 (STB served Jan. 19, 2005), reconsideration
denied Burlington Northern & Santa Fe Ry. v. STB, 453 F.3d 473, 2006 U.S. App. LEXIS 14749
(discussing the evidentiary standards developed by the Board to assist it in carrying out its
statutory obligation and ensure that decisions are based on the evidentiary record). See also
Duke Energy Corp. v. Norfolk S. Ry., NOR 42069, slip op. at 13-15 (STB served Nov. 6, 2003).

75U.S.C. § 706(e); see also, CSX Transp. v. Surface Transp. Bd., 96 F.3d 1528, 1996 U.S. App.
LEXIS 26609 (D.C. Cir. 1996) (reversing a decision by the ICC/Board after finding that the
record lacked substantial evidence to support the ICC/Board’s findings); and Jost v. Surface
Transp. Bd., 194 F.3d 79, 1999 U.S. App. LEXIS 26582 (D.C. Cir. 1999) (remanding case to the
Board because the Court, based upon the underlying record, was unable to determine the basis
for the Board’s decision).

-7 -
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supports BNSF direct service to Lyondell. Until there is a finding based on contemporary
evidence that the public interest requires BNSF direct access to Lyondell, neither BNSF nor the
Board can proceed to the next step — i.e., the substantial interference test. As such, BNSF’s
Petition should be denied.

B. The Board Cannot Assume That Lyondell and Montell’s Competitive Positions Are
The Same So As To Justify A Public Interest Finding In Favor Of Lyondell

There is no evidence in the record to show that Lyondell is in the same competitive
posture and position as was the Montell facility so that the Lake Charles Condition should apply
to Lyondell. BNSF has failed to give the Board the information necessary to evaluate this
argument. Initially, BNSF contended that Lyondell’s predecessor was Occidental Chemical.
After KCS and UP challenged BNSF’s contention, BNSF changed course in its March 22 filing
and stated that the facility was previously owned by Montell.® At the time of the UP/SP merger,
based on the evidence presented, the Board thought certain rail shippers, including Montell,
needed to be protected as part of the merger. The Board made specific findings based on the
competitive situation of Montell and similarly situated shippers, i.e., these shippers would see a
loss to competitive options. Those findings are inapplicable twenty-two years later to a different
shipper with a completely different competitive situation and who already has access to BNSF
via reciprocal switching and therefore is not losing any competitive option as a result of a Board
approved transaction. Just because Lyondell is located at the same location as Montell does not
mean that Lyondell should be treated as if it was in the same competitive posture as Montell was

in 1996.

8 BNSF Reply 5-6, Mar. 22, 2018.
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At a minimum, the Board must make contemporary findings to show that Lyondell’s
needs and Montell’s needs are similar enough that the public interest finding applicable to
Montell remains applicable to Lyondell. Yet, BNSF's Petition is completely devoid of such
evidence. At most, there is a letter from Lyondell that says it desires and needs BNSF service in
order to improve its transit times. The Lyondell letter, which was not verified, does not qualify
as evidence under the Board’s regulations.” Even if it does, the letter lacks specifics about why
the existing access by UP, KCS, and BNSF places Lyondell in such a competitive disadvantage
that Lyondell should be entitled to the same competitive condition that was granted to Montell.
BNSEF’s and Lyondell’s complaint of needing two extra days of transit time does not amount to
the same showing of public interest that Montell made in the UP/SP proceeding. In that
proceeding, Montell filed comments showing how an unconditioned merger would disadvantage
their competitive situation. Here, Lyondell has no such competitive disadvantage. Lyondell
already has access to BNSF via a UP reciprocal switch. The fact that Lyondell desires to
improve its transit times by two days through direct BNSF service rather than through a

reciprocal switch does not meet the public interest standard of Section 11102.'°

49 C.F.R § 1104.5 spells out requirements for verified statements.

10 This is particularly true given that Lyondell produces plastic pellets. Montell’s testimony in
the UP/SP proceeding said that Montell used railcars for storage before being ultimately
delivered to the customer. Therefore, if Lyondell’s needs parallel Montell’s, as BNSF’s Petition
asks the Board to assume, Lyondell cars moved via a BNSF direct service will go directly to
BNSF’s Lacassine Yard for storage. Lyondell does not explain why there needs to be an
improvement in transit time for cars destined to storage. Lyondell does not explain how having
cars being delayed by two days in transit to storage places Lyondell at competitive disadvantage
so that they need direct access to BNSF to remedy competitive effects from the UP/SP merger.

-9.
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C. The Board May Not Rely On Public Interest Findings From 1996 UP/SP Merger

BNSF’s and the Board’s response (in Decision Nos. 3 and 4) to all of KCS’s public
interest arguments in CITGO is simply to point to Decision No. 44 and Decision No. 63.
BNSF’s argument is something like the following:

The Board found in the UP/SP merger that the Lake Charles Area shippers would
be competitively disadvantaged by the merger. It imposed the Lake Charles
Condition to remedy those competitive effects. Realizing that it could not impose
direct trackage rights on KCS as a merger condition'! and could only do so in the
context of Section 11102, the Board told BNSF that if negotiations weren’t
successful, it should file a terminal trackage rights application. BNSF did not do
so. Instead, BNSF obtained access via reciprocal switching. However, BNSF
was entitled to change its mind, so when BNSF filed such a terminal trackage
rights application in 2013 to serve CITGO, the Board granted access to CITGO.
This was because CITGO was a Lake Charles Area shipper covered by the Lake
Charles Condition and because the Board found twenty years earlier that it was in
the public interest for BNSF to have direct access. Now, five years after the
Application, BNSF asks for access to Lyondell. Lyondell is a Lake Charles Area
shipper. The Board’s CITGO decision was intended to cover all Lake Charles
Area shippers so the 1996 public interest finding with respect to the UP/SP
merger and as applied to CITGO should also apply to Lyondell. The Board
should set operations and compensation terms to grant BNSF access to Lyondell.

There are several problems with BNSF’s argument. As noted above, CITGO and
Lyondell do not have the same competitive and operational issues, so findings based upon a
record directed to CITGO do not apply to Lyondell. Similarly, Lyondell’s competitive position

is far different today than that of Montell at the time of the merger. Perhaps the largest fallacy is

't is black letter law that the Board cannot compel non-applicant railroads, like KCS was in the
UP/SP merger, to grant trackage rights to other carriers in connection with a proposed railroad
consolidation transaction. See In Rio Grande Industries, et al.—Pur. & Track. - CMW Ry. Co.,
5 1.C.C.2d 952, 1989 ICC LEXIS 284, *56 (1989) (the Interstate Commerce Commission
explained that it could not use its “plenary” authority under former section 11341 (now section
11324) “to compel a [non-applicant] carrier to grant trackage rights over its line to another
carrier.”). See also Rio Grande Industries, Inc., et al. — Purchase and Related Trackage Rights —
Soo Line Railroad Company Line Between Kansas City, MO and Chicago, IL, Finance Docket
No. 31505, 1989 ICC LEXIS 351, Decision No. 6, slip op. at 8 (ICC served Nov. 13, 1989)
where the ICC re-stated its position that it could not use the pendency of a consolidation
proceeding as an excuse for imposing trackage rights over the lines of a non-applicant.

-10 -
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that such a rationale ignores that the Board’s public interest standard for imposing a merger
condition is far different than the public interest standard required by Section 11102. It also
ignores the fact that the Board cannot rely upon a factual record more than twenty years old
supporting a merger condition and then transplant those factual findings into a terminal trackage
rights request filed in 2018. A public interest finding justifying access under Section 11102 must
be based upon whether the facts, as they exist today, meet the public interest standard of Section
11102. The Board cannot substitute findings from the 1996 UP/SP merger that were not made
under Section 11102 for a public interest finding twenty-two years later under Section 11102.
Section 11102 has a different public interest standard than the one the Board reviews in
determining whether a merger condition should be imposed.

Even if the Board believes that it is necessary to use Section 11102 to implement a
merger condition, i.e., the Lake Charles Condition, the Board still cannot impose BNSF direct
access. This is because in implementing and fashioning a merger remedy, the Board must
impose the least intrusive remedy and must not put the proponent of the condition in a better

position than before the merger. Decision No. 44, 1 S.T.B. 233, 1996 STB LEXIS 220, *419

(STB served Aug. 12, 1996). The Board fails that test if it grants BNSF direct rights to serve
Lyondell.
Terminal trackage rights are to be the remedy of last resort.'? If the Board is to use

Section 11102 at all to implement the Lake Charles Condition and twenty-two years later, the

12 See Shenango Inc., et. al. v. Pitts., Chartiers & Youghiogheny Ry. Co., 5 1.C.C.2d 995, 1989
ICC LEXIS 281, *16 (ICC served Sept. 28, 1989) (as an ameliorative condition, “[t]Jrackage
rights are a remedy of last resort for use when less intrusive remedies such as rate relief and
reciprocal switching are insufficient™); Western Fuels Service Corporation v. The Burlington
Northern and Santa Fe Railway Company, et al., NOR 41987, et al. (STB served Jul. 28, 1997),
slip op. at 7 (“[a]s we have stated on several occasions, the prescription of terminal trackage
rights is an extraordinary remedy, one to be afforded only when less intrusive remedies such as

-11 -




PUBLIC VERSION

least intrusive remedy is to invoke Section 11102(c) and impose reciprocal switching. Granting

terminal trackage rights would, contrary to precedent, actually put Lyondell (Montell) in a better

competitive position than its facility had prior to the merger, with BNSF having unfettered,
unlimited rights broader than the contractual rights UP or KCS ever had — or even KCS has now.

Of course, Lyondell already has access to BNSF via reciprocal switching. That access, which is

subsidized at non-remunerative rates, has allowed BNSF to gain the substantial majority of

Lyondell’s traffic. As such, BNSF’s existing access through switching and haulage rights has

allowed BNSF to more than fully replicate the competition that would have otherwise been lost

when SP merged into UP. The “public interest” under Section 11102 does not support granting

BNSF any more access than is necessary to remedy the harm from an unconditioned merger.

That access is, at most, reciprocal switching access to BNSF — a remedy that Lyondell already

has.

IL. BNSF HAS NOT SHOWN THAT IT HAS THE RIGHT TO ACCESS THE 0.4
MILE CONNECTING TRACK OR THE INDEPENDENTLY-OWNED
MONTELL LEAD
Lyondell is not on the Rosebluff Lead nor do its tracks connect directly to the Rosebluff

Lead. Instead, to serve Lyondell, BNSF must traverse two separate tracks - the Montell Lead

(owned by the Port of Lake Charles) and a 0.40-mile segment of track whose ownership is not

identified by BNSF. The previous grant of rights to BNSF pursuant to its CITGO Application

did not include access over these tracks, nor could it. The Board has no legal authority to impose

terminal trackage rights over track not owned by a rail carrier."

rate relief, alternative through routes, or reciprocal switching are insufficient”) (citations
omitted).

13 “The Board may require terminal facilities...owned by a rail carrier...to be used by another
rail carrier...” 49 U.S.C. §11102(a) (emphasis added).

=13 =



PUBLIC VERSION

There is no evidence in the record that BNSF presently has the right to access either the
Montell Lead or the 0.40-mile track which is required to connect the Montell Lead to the
Rosebluff Lead. BNSF has not established that it even has the contractual right to operate over
these tracks.

Decision No. 3 did not grant BNSF access over “related tracks” so that BNSF could get
on/off the Rosebluff Lead to serve other shippers.'* The BNSF Opening only asked the Board to
“confirm the direct trackage rights granted to BNSF over the Rosebluff Lead.”'> Moreover,
BNSF only presented legal argument that service to CITGO was necessary. Given that BNSF
failed to introduce argument concerning its intent to utilize the Montell Lead, or any track other
than the Rosebluff Lead, it would be impossible for Decision No. 3 to be interpreted as having
granted BNSF permission to traverse industry track owned by third parties to serve shippers like
Lyondell that are not located on and whose tracks are not adjacent to the Rosebluff Lead.

The scope of BNSF’s actual trackage rights is not a peripheral issue. The Board in
Decision No. 44, the BNSF Settlement Agreement, and countless decisions since then have
carefully crafted exactly what rights BNSF has, exactly what tracks BNSF can operate over,

what tracks BNSF can get on and off of, and exactly what shipper facilities BNSF can serve.'®

4 BNSF’s application only sought access to the Rosebluff Lead: “BNSF seeks terminal trackage
rights over the Rosebluff Lead, a nine-mile track jointly owned by Kansas City Southern
Railway Company (KCS) and UP. The Board will grant BNSF’s application.” Decision No. 3 at
L

1> BNSF Opening at 1.

16 See UP/SP Oversight, FD 32760 (Sub-No. 21), Decision No. 19, slip op. at 9 (STB served
Nov. 8, 2001) (rejecting BNSF’s efforts to remove the entry/exit and Texas/Louisiana
restrictions as they apply to St. Louis Gateway); Decision No. 20, slip op. at 4 (STB served Dec.
20, 2001) (explaining that BNSF’s right to serve 2-to-1 shipper facilities based on the BNSF
Agreement provides BNSF only “overhead” trackage rights and does not allow BNSF access to
intermediate points on the trackage rights lines, except for access to points expressly provided
for in Exhibit A to the BNSF Agreement.); Decision No. 106, slip op. at 7-9 (STB served Dec.
20, 2013) (declining a shipper’s request to be treated as a 2-to-1 shipper); and Decision No. 109
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Likewise, in a terminal trackage rights application, a railroad must be specific as to what tracks it
seeks terminal trackage rights over. See UP/SP, Decision No. 44, at *34-35 (identifying precise
mileposts and tracks for which BNSF sought overhead terminal trackage rights over short
segments of KCS track).!” BNSF’s Application did not include access over the 0.40-mile track
or the Montell Lead or the contracts governing access over these tracks. Without such
information, the Board cannot make the required findings under Section 11102.

The Board did address this issue in Decision No. 4 when it stated:

The fact that BNSF is still in the process of acquiring the rights to traverse the

tracks connecting the Lyondell facility to the Rosebluff Lead does not prevent the

Board from establishing conditions and compensation for Docket No. FD 32760

(Sub-No. 46) use of the Rosebluff Lead in this proceeding. There is no language

in Decision No. 3 indicating any prerequisite to the Board’s establishment of

conditions and compensation for the Rosebluff Lead (aside from an inability of

the parties to collectively reach agreement on their own).

Decision No. 4, slip op. at 7-8.

Technically, the Board is right, but only with respect to CITGO. The Board can establish
the terms and conditions for the use of the Rosebluff Lead to serve CITGO. There the record did
include detailed operating information so that the Board could determine whether BNSF’s
proposed service to CITGO would impair UP’s and KCS’s operations in the Rosebluff Yard and
on the Rosebluff Lead. There, BNSF’s plans as to how and when it would use the Rosebluff
Yard and the Rosebluff Lead to serve CITGO were specific to serving CITGO. Likewise,

CITGO and BNSF had an agreement as to how and when BNSF would use CITGO’s own tracks.

(STB served Jan. 31, 2018) (finding that BNSF does have access to Mission Rail Industrial Park,
LLC).

17 Given that terminal trackage rights are granted to specific tracks, at best, BNSF was granted
trackage rights over the Rosebluff Lead and was not granted access over other “related tracks”
regardless of ownership of those tracks.
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Combining the proposed planned use of CITGO’s tracks with the proposed use of the Rosebluff
Lead and Yard could allow a determination as to how that would impact KCS and UP.

Here, however, the Board cannot make a similar determination with respect to Lyondell.
BNSF has not shown how and when it plans to use the Montell Lead or the connecting track,
both of which are necessary to provide direct service to Lyondell Because BNSF does not yet
have contracts governing those tracks. Such contracts would specify how and when BNSF could
use the tracks. The Board’s findings of operational feasibility of BNSF’s proposed service to
CITGO are irrelevant to whether BNSF’s proposal to use different tracks to serve a different
shipper at a different location with different, non-unit trains volumes that require switching on
the lead would impair UP’s and KCS’s operations. In order for the Board to establish conditions
of use, BNSF must present actual operating plans based upon actual conditions, for all segments
that its trains will transverse in connection with its moves over the Rosebluff Lead. Otherwise,
there is no way of confirming that whatever access BNSF obtains (particularly if limited in time
and capacity) over the connecting track and the Montell Lead can be aligned with the access
BNSF would have over the Rosebluff Lead and in the Rosebluff Yard. The Board needs both
pieces of information to make the required Section 11102 finding.

BNSF’s access on those independently-owned tracks may completely alter the operating
plan and proposal that BNSF wants the Board to find practicable and not interfering with KCS
and UP. Unless and until BNSF obtains the legal or contractual right to operate over these third-
party tracks, BNSF’s Petition must be denied. The Board cannot find that BNSF’s service to
Lyondell would not substantially interfere with KCS’s or UP’s service when BNSF has not even
established how or when it has a right to operate over industry tracks necessary to serve

Lyondell, or even if it will obtain the right to operate on such tracks. Unlike with respect to
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CITGO, the Board cannot find that BNSF’s operations over such tracks would be consistent with

the assumptions underlying BNSF’s proposed operating plan.

III. TO AVOID SUBSTANTIAL IMPAIRMENT OF KCS’S OPERATIONS ON THE
ROSEBLUFF LEAD, BNSF MUST BE HELD TO ITS SWORN TESTIMONY

If BNSF is granted terminal trackage rights to Lyondell, BNSF must be held to its sworn

testimony in order to prevent substantial impairment of KCS’s operations. Specifically,

» BNSF must operate through Rosebluff Yard only during UP’s ‘window,” and must be
penalized if it fails to do so;

» BNSF must not stop, pick up or set out cars in Rosebluff Yard; and

» BNSF must not substantially impair UP’s operations on the Rosebluff Lead.

An order that relieves BNSF of the representations on which its operating plan is based, such as

‘the parties must just work out operational issues,” would be an abdication of the Board’s

responsibility and a confession that BNSF has not presented an operating plan on which the

Board can order terminal trackage rights.

A. The Board Cannot Rely On Operational Findings Related To CITGO To Mean That

Service To Lyondell And Other Rosebluff Lead Shippers Is Practicable And Will Not

Substantially Interfere With KCS And UP Service

BNSF’s Petition disproves the Board’s earlier finding that if accessing one Rosebluff

Lead shipper is practicable, the same finding applies equally to all shippers on the Lead. The

Board should reverse that finding.

BNSF’s proposed service to Lyondell is substantially different than BNSF’s quickly-

abandoned proposal to serve CITGO. Among other differences —

BNSF’s CITGO proposal

BNSF’s Lyondell proposal

Transiting the lead

“T expect that this move [from
entering the Rosebluff Lead
to the CITGO facility] would

“BNSF expects the
movement described in the
preceding sentence [from

take 25 minutes if BNSF has | Rosebluff Yard to the
a clear route. Upon arrival at | Montell Lead] to take
the CITGO facility, the approximately thirty
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CITGO Direct Train will pull |
inside the facility and
completely clear the
Rosebluff Industrial Lead,
thereby avoiding creating
interference for other service
on the lead.” Bredenberg VS
at 7-8.

minutes to ninety minutes,
depending on traffic.” Reilly
VSat7.

Occupying the lead

“move directly into and out of
the CITGO facility as a unit
without

requiring any use of the
Rosebluff Lead for staging
or similar operations” —
Decision No. 3 at 14.

“s By approximately 0930,
BNSF Job arrives at the
LyondellBasell facility on the
Montell Lead....

“e BNSF Job performs air
test on the train on the
Montell Lead and prepares
to depart by approximately
1300,” Reilly VS at 7-8, plus
30-90 minutes transit time
each direction.

Switching on the lead

“The drop off, staging,
unloading, storage and pick
up of railcars for a BNSF
60-car unit train service
would all occur on CITGO
property and would not
require the use of tracks
outside the CITGO facility
except for ingress and
egress.” CITGO reply to
BNSF terminal trackage
rights application, Aug. 24,
2015, at 5.

“o [around 0930] BNSF
engine cuts away from
inbound empty cars, leaving
them on the Montell Lead
“o BNSF engine exits the
LyondellBasell facility from
the east switch, pulling the
loaded outbound cars, and
doubling the loaded outbound
cars over to the inbound
empty cars on the Montell
Lead.

“o BNSF engine spots the
outbound loaded cars onto
the Montell Lead and cuts
away the engine. BNSF
engine runs around the
outbound loaded cars by
entering the LyondellBasell
facility at the east switch,
running through the facility,
and exiting back out onto the
Montell Lead using the west
switch.” Reilly VS at 8.

Expanded capacity

“CITGO commenced a
three-year project in 2011 to
establish and upgrade a crude

“I do not believe that
additional capital
improvements are required
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oil unloading facility at the
Lake Charles Refinery in
order to increase its capacity
to receive and unload crude
oil from railcars.” Barrett
VS, 96, CITGO reply to
BNSF terminal trackage
rights application, Aug. 24,
2015.

to the Rosebluff Lead, the
Rosebluff Yard, or the
Montell Lead, in order to
implement direct BNSF
service to LyondellBasell.”
Reilly VS at 10.

Interference with existing
operations

“BNSF’s proposed
operation on the Rosebluff
Industrial Lead will not
impede the ability of KCS
or UP to handle their own
business....[T]he only
change to KCS’s operations
will be a reduction in
congestion in Rosebluff
Yard...” Bredenberg VS at
8

“a certain level of
interference and delay is
common and expected in the
railroad industry,” BNSF
Petition at 6, citing the Board.

Service Frequency

Less than daily - BNSF
proposed delivering 60-car
blocks, while CITGO claimed
capacity to unload about 40
cars per day

BNSF train would handle 15-
20 cars per day — Reilly VS
at 6.

Even if BNSF’s operating plan for CITGO were practicable, that finding does not apply to

BNSF’s proposed access to Lyondell.

Each shipper’s needs and facilities are different. BNSF’s submission of a different

operating plan for Lyondell verifies the point KCS made throughout the earlier phase of this

proceeding — an operating plan for one shipper is not a practicable operating plan for another

shipper. The Board should reverse its grant to terminal trackage rights to all shippers on the

Rosebluff Lead because a service plan for CITGO does not show a practicable service plan for

other Rosebluff Lead customers.
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B. BNSF Must Show That Its Proposed Operation Will Not Substantially Impair Either
KCS’s Or UP’s Ability To Operate And Serve Their Customers

Section 11102(a) states that the Board may only grant terminal trackage rights if the
applicant shows that its proposed use of other carriers’ property is “practicable ... without
substantially impairing the ability of the rail carrier owning the facilities or entitled to use the
facilities to handle its own business.” Particularly on the congested, tightly-constrained
Rosebluff Lead, BNSF must show that it will not substantially impair the operations of either
KCS or UP, as impacts on one owner’s operation will invariably affect the other’s.

KCS and UP operations in the Rosebluff Lead are heavily interdependent, and delays to
one become delays to both. As co-owners of the Rosebluff Lead since 1947, UP and KCS share
the use of Rosebluff Yard relatively equally, dividing switching into zones and basically taking
equal turns in the yard each day.!® Rosebluff Yard is the interchange point for traffic
reciprocally switched between KCS and UP.

Attached as Exhibit A, O’Neal VS, Division Superintendent, Operations in the South
Division of KCS, reiterates what previous KCS operating witnesses have said — delays to KCS or
to UP inevitably delay the other as well. O’Neal VS at 2-3, Exhibit B [Bartoskewitz VS] at 7,
and Exhibit C [Scott VS] at 7-10. Often these delays cascade and take several days to remedy.
O’Neal VS at 3. These delays still occur, forcing wasted expense on the carriers and impairing
service to customers. Id.

Recently, KCS and UP have worked hard to reduce delays that impair each other’s

operations to better meet their customers’ needs. When KCS can remain on schedule with the

18 KCS operates only one job, rather than the normal two, in Rosebluff Yard on Saturday and
Sunday. Verified Statement of David O’Neal (“O’Neal VS") at 3. This reduced use of the yard
by KCS on weekends allows UP additional flexibility to catch up from the week’s business and
aids in keeping the window schedule in the yard on time.
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windows planned for Rosebluff Yard, the customers that KCS serves adjoining the yard can
more reliably plan their staffing and operations. Id.

Staying on schedule also allows KCS to avoid wasted expense. KCS’s first job working
Rosebluff Yard, RLC210, is scheduled to come on duty in time to move its train to Rosebluff
Yard at 1800, when KCS’s ‘window’ is scheduled to start. If KCS is held out of Rosebluff Yard
due to delayed UP departure, the time of the RLC210 crew, as well as locomotive time and fuel,
is wasted. Similarly, KCS’s second job — RLC304 - which comes on duty at 2359, may have to
wait for RLC210 to finish, wasting the RLC304 crew’s time as well. These delays are wasteful
and costly to KCS. Id. at 4.

Because KCS and UP operations on the Rosebluff Lead are so intertwined, to avoid
substantially impairing KCS, BNSF must also avoid substantially impairing UP. BNSF’s
operating proposal apparently would monopolize the Montell Lead for at least 3 to 4 hours per
day. Reilly VS at 7-8. Additionally, BNSF expects its transit to and from the Montell Lead to
occupy track space between one and three hours per day. Reilly VS at 7. Most of this track
occupancy would be in Zone 2, which is operated exclusively by UP. O’Neal VS at 2. All of
this operation is designed to occur in UP’s window. Reilly VS at 10 and Exhibit A at 6 (“[T]the
preceding slide shows operational flexibility ... that exists for BNSF trains to operate during
UP’s operating window of 0600 to 18007).

UP is best able to explain the impact to UP of BNSF’s proposed operation to Lyondell,
including the effect having BNSF take only part of Lyondell’s traffic and leave other traffic for
UP to switch. But to whatever extent UP’s operations are adversely affected, interrupted,
delayed or prevented, those impacts affect KCS operations and service to KCS customers as

well.
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C. If BNSF Is Granted Access To Lvondell, BNSF Must Be Held To The
Representations Of Its Operating Plan To Stay In UP’s Window — ‘Just Work It Out’
Is Not A Plan And Is Not A Finding

Repeatedly, BNSF has submitted sworn testimony that its operations through Rosebluff
Yard will occur during UP’s ‘window’ there. Yet, when KCS points out these commitments,
BNSF equivocates and tries to wriggle out of them, saying that ‘the parties just have to work it
out, like everywhere else.’

‘Just work it out’ is not a plan and does not prove that BNSF’s proposed operation is
practicable. A decision stating that the parties will ‘just have to work it out” would be an
abdication of the Board’s responsibility and a recipe for dispute and disruption on the Rosebluff
Lead. BNSF must be held to its commitments to operate through Rosebluff Yard during UP’s
window.

BNSF has repeatedly represented to the Board that its operations will not impact KCS
because BNSF will operate through Rosebluff Yard in UP’s window. E.g., “[T]he only change
to KCS’s operations will be a reduction in congestion in Rosebluff Yard...” Bredenberg VS at
8. “BNSF direct service could not affect KCS operations, because the BNSF trains would
operate solely during UP’s operating window.” BNSF Final Brief at 14. Also, Reilly VS at 10
and Exhibit A at 6 (“operational flexibility ... exists for BNSF trains to operate during UP’s
operating window of 0600 to 1800”.) The Board acknowledged these representations as a basis
for its decision. “BNSF has proposed to operate all of its direct trains during UP’s daily 12-hour
window of operations at the Rosebluff Yard. (See BNSF Final Brief 14; Bredenberg Rebuttal
V.S. 6, 8.)” Decision No. 3 at 14.

BNSF must be held to its representations that it will operate in UP’s window; ‘just work

it out’ is not an operating plan, and does not meet BNSF’s burden of proof. Despite its multiple
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representations that it will operate during UP’s Rosebluff Yard window, BNSF always
equivocates when pushed to commit. Page 7 of Exhibit A to Reilly’s VS shows BNSF planning
to move through Rosebluff Yard on October 3, 2017, while KCS was still operating there. When
KCS brought this to BNSF’s attention in moving to dismiss BNSF’s Petition, BNSF responded —

On that day, KCS apparently overstayed its scheduled 6 p.m. to 6 a.m. operating window
in the Rosebluff Yard. The BNSF operating plan shows how a clear track through the
Rosebluff Yard still existed on that day to accommodate the BNSF movement, despite
any otherwise unexpected KCS activity in the Yard. BNSF is clear throughout its
Petition and the Reilly V.S. that “BNSF will coordinate directly with KCS for BNSF’s
operation through the Rosebluff Yard” if a BNSF train and a KCS train are unexpectedly
operating in the Rosebluff Yard at the same time. !>

Given the potential for injury, property damage and chemical spills if “a BNSF train and a KCS
train are unexpected]y operating in the Rosebluff Yard at the same time,” requiring BNSF to
operate only in UP’s window will foster safety by preventing ‘unexpected’ occurrences.
Two points should be made about BNSF’s attempted excuse for scheduling its October 3,
2017 operation during KCS’s window in Rosebluff Yard —
> BNSF says its October 3 operating plan was based on a BNSF “observation study.” ?! If

BNSF was actually observing the operations in Rosebluff Yard, why didn’t BNSF
observe that it was KCS that was operating in the yard, not UP?

» Second, KCS has said almost innumerable times in this proceeding that the beginning and
end of the UP and KCS operating windows in Rosebluff Yard are not fixed. Yet, BNSF
says, “KCS apparently overstayed its scheduled 6 p.m. to 6 a.m. operating window in the
Rosebluff Yard ... despite any otherwise unexpected KCS activity in the Yard.” The

19 BNSF’s Reply to KCS's Motion to Dismiss BNSF’s Petition, Feb. 21, 2018, at 4, n. 4.

20 BNSF’s quote in its footnote excuse omits the opening phrase from its exhibit, “If BNSF is
unexpectedly delayed, BNSF will coordinate...” Unexpected delay to BNSF is only likely to push
BNSF into KCS’s window if BNSF is delayed several hours in departing Lyondell. If BNSF were
delayed departing Lacassine Yard in the morning to being a movement to Lyondell that would
make it /ess likely that BNSF would approach the Rosebluff Yard during KCS’s window.

21 “BNSF confirmed the conclusion that BNSF direct service trains would not materially
interfere with UP or KCS operations by conducting an observation study of the two carriers’
operations at the Rosebluff Yard and on the Rosebluff and Montell Leads from October 1 to
October 7, 2017. See Exhibit A at 4-6.” Reilly VS at 10-11.
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evidence in this proceeding makes abundantly clear that operations offen do not conform
to scheduled operating windows. That is not unexpected, except perhaps to BNSF.

BNSEFE’s claim that it will not substantially impair KCS operations is premised on BNSF
operating through Rosebluff Yard during UP’s window. If BNSF does not adhere to that
commitment, then the Board has no evidentiary foundation to conclude that BNSF’s operations
will not substantially impair KCS’s. “Just work it out’ would be an abdication of the Board’s
statutory duty to determine whether BNSF’s proposed operation is practicable and will not
substantially interfere with KCS and UP operations. Either BNSF operates during UP’s window
or BNSF’s Petition should be dismissed for failing to show that BNSF will not substantially
impair KCS’s service.

BNSF must also stay in UP’s ‘window’ regardless of when that ‘window’ occurs. The
evidence throughout this proceeding clearly demonstrates that the beginning and end of UP and
KCS ‘windows’ in Rosebluff Yard is fluid. Years of operations have shown that fluidity is
necessary and inevitable.?? Shipper delay, traffic volume spikes, equipment problems, track
blockages and other issues regularly delay one or the other of the owners in completing its
scheduled service on the Rosebluff Lead. See, e.g., O’Neal VS, Exhibit C at 9. Cutting off this
flexibility to create a passage for BNSF at a set time, as proposed in BNSF’s plan, would mean
having to stop short of finishing the service that KCS and UP customers require. O’Neal VS at 6.
Footnote 6 of Reilly’s VS says, “While BNSF proposes 0730 for departure from Lacassine Yard,
BNSF plans to be flexible on the departure time, depending on the operating circumstances on

any given day.” Accordingly, BNSF apparently agrees that it must be flexible to accommodate

22 O’Neal VS, Exhibit B at 6-7, Exhibit C at 9.
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changing schedules in Rosebluff Yard. To avoid substantial interference with KCS, BNSF must
keep its operations through Rosebluff Yard within UP’s ‘window’, whenever that window starts.
To hold BNSF to its commitment to operate through Rosebluff Yard in UP’s window, the
Board should impose a delay penalty on BNSF whenever BNSF operations delay KCS. Since
BNSF began trying to push its trains onto the Rosebluff Lead in 2012, BNSF has ignored KCS
whenever possible. BNSF has shown throughout this matter a continued, obdurate refusal to
deal with KCS, beginning with its 2012 pronouncement to KCS that BNSF was going to use
KCS’s Rosebluff Lead property without KCS’s permission and without compensating KCS. 23
BNSF’s refusal to deal with KCS continues to this day, with BNSF proposing that it pay KCS
nothing and that KCS deal with UP on compensation. Were it not for Board-ordered mediation
and settlement negotiations, BNSF likely would not yet have talked to KCS about using KCS’s
Rosebluff Lead property. If the Board gives BNSF a ‘just work it out’ blank check, BNSF
doubtless will revert to its operating plan of ‘just get out of my way.’ It is essential, therefore,
that the Board hold BNSF to its operating plan to transit Rosebluff Yard during UP’s window,

and reinforce that plan with a penalty if BNSF fails to comply with its plan and delays KCS.

23 «On May 24, 2012, BNSF notified UP of its intention to institute direct service to CITGO at
Lake Charles. If KCS has a concern with the direct service authorized by the Board and
memorialized in our agreements with UP, then it may initiate arbitration with UP under its
agreement as suggested by the Board; but it may not unilaterally act to deny BNSF access.” E-
mail of Richard E Weicher to jwochner@kcsouthern.com, DReeves@KCSouthern.com and
David T Rankin, Friday, December 14, 2012, 2:57 PM. Compare Bredenberg VS submitted
Dec. 31, 2014, pages 2-3 (reciting that BNSF notified UP on May 24, 2012 that it intended to
serve CITGO, that UP responded June 21 [Exhibit C to Bredenberg VS] that “BNSF would need
operation concurrence from KCS in order to operate through the yard and related track,” but
referencing no communication with KCS until December, when BNSF attempted to move a train
to CITGO). Even BNSF’s operating plan in its Petition says, “will continue to be flexible to
work with UP on a local operating level as adjustments may be needed.” Reilly VS, Exhibit A at
2.
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D. BNSF Should Be Held To Its Commitment To Simply Pass Through Rosebluff Yard
Without Performing Any Interchange. Setout Or Other Operations There

BNSF’s operating plans, both for CITGO and for Lyondell, have argued that BNSF will
not substantially impair KCS or UP because BNSF will simply pass through Rosebluff Yard
without stopping. The Board should hold BNSF to that plan.

Rosebluff Yard is heavily congested, with cars occupying most or all of the tracks most
of the time. Evidence shows that Tracks 2, 3, 5 and 6 are generally full of cars being held for
customers or for interchange. Track 1 is used by KCS to access the major industrial facilities
that it serves adjacent to the yard. Cars also are left on that track by one train for later switching
by a subsequent crew. Track 4 is used to assemble outbound trains and land inbound trains, but
is cleared out at the end of each carrier’s window to make room for the other owner’s train.

Given the heavy use of Rosebluff Yard tracks, any switching, interchange, setout, or
other yard activities by BNSF would substantially impair KCS and UP operations. Often Track
4 is the only clear track in the Yard. If it is clear, it must be kept so to land inbound trains or for
assembling outbound trains. Any activity by BNSF other than simply passing through the Yard
will immensely complicate KCS and UP operations. BNSF’s operating plan says it will simply
transit the Yard in a continuous motion. Bredenberg VS at 7; Reilly VS Exhibit A at 2. BNSF
should be held to that representation to avoid impairment of the owners’ operations.

In short, to avoid substantial impairment of KCS’s operations, BNSF must —

e operate through Rosebluff Yard only during UP’s window, and must be penalized if it
fails to do so;

e adjust its operations to coincide with the actual start and stop times of UP’s window, not
just the scheduled start and stop times;

e pass through the Rosebluff Yard without stopping or setting out or picking up traffic; and

o avoid interfering with or delaying UP’s operations.
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IV.  BNSF HAS FAILED TO PRESENT A COMPENSATION PROPOSAL
CONSISTENT WITH CONDEMNATION PRINCIPLES; ITS PETITION
SHOULD BE DENIED
Under the governing statute, “the Board may establish conditions and compensation for

use of the facilities under the principle controlling compensation in condemnation proceedings.”

49 U.S.C. §11102(a). The statute also explicitly requires that “[t]he compensation shall be paid

or adequately secured before a rail carrier may begin to use the facilities of another.” Id.

BNSEF’s Petition does not meet either of these standards. Therefore, BNSF’s Petition should be

denied because BNSF’s compensation and operating proposals together seek to create

insurmountable competitive advantage for BNSF vis-a-vis KCS and UP.
BNSF’s proposal is to pay UP a bargain basement trackage rights fee and then for the

Board to force UP to pay KCS an unspecified amount. The Board already said in Decision No. 3

that this proposal was inadequate; BNSF’s failure to propose something different is a failure to

present a prima facie case. Moreover, BNSF’s proposal does not meet the statutory requirement
because the fee that BNSF proposes was not set in accordance with condemnation principles and
would simply result in UP and KCS continuing to subsidize BNSF, augmenting the substantial
competitive operating advantage BNSF also seeks. If the Board is going to set the terms and
conditions for BNSF access to Lyondell, which it should not do, at a minimum, BNSF should be
required to pay KCS compensation for the use of KCS’s property and that fee should be

consistent with the principles underlying ECP, or, at least be based upon market rates currently

governing access in the Lake Charles area, as set forth in Subsection E below.
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A. BNSF’s Petition Seeks To Establish An Insurmountable Operating And Cost

Advantage Over KCS, Threatening The Competition The Board Sought To Create In
1996

BNSF’s Petition seeks to tilt the competitive playing field so heavily toward BNSF that
competing for traffic on the Rosebluff Lead will become extremely difficult for KCS, and
perhaps for UP as well. In addition to BNSF's much larger network, which already has allowed
BNSF to capture traffic once handled by KCS, BNSF’s Petition seeks to foster BNSF’s cherry-
picking of Rosebluff Lead traffic with at least the following additional operational and cost
advantages:

e No common carrier obligation —

o BNSEF to pick and choose which traffic it will access (e.g., Lyondell), and which it
won’t (e.g., CITGO)

o BNSF avoids the burdens of switching traffic for UP and KCS, while UP and
KCS are required to switch traffic for BNSF

e Unrestricted access, avoiding restrictions the owners found necessary to avoid congestion

o BNSF can pick up and deliver any number of cars to any location on request,
avoiding 25-car unit restriction KCS and UP long ago agreed was necessary to
avoid operational disruption when entering the zone that the other switches?*

o Asks the Board to impose blanket access on request, regardless of operational
effects

e No capital investment —

24 One of the most fundamentally unfair results of Decision No. 3 is that BNSF was given greater
access and operationally flexibility to serve CITGO than what KCS, the half owner of the track
and who has invested for seventy years in maintenance and growth of the infrastructure to serve
CITGO and others, has. Under Decision No. 3, BNSF has the ability to directly serve CITGO
(and Lyondell, if the Board grants BNSF’s Petition) with less than 25 car blocks, but KCS must
rely upon a UP reciprocal switch to serve these very same shippers, or can provide direct service
in groups of 25 or more cars originating at a single location on a single bill of lading. KCS was
not a merger applicant in the UP/SP merger. KCS was not given the “choice” to accept the
Board’s condition or not (see Decision No. 3 noting that UP had the choice to accept the merger
condition). KCS has simply been told that the government is going to use its regulatory powers
to grant KCS’s larger competitor preferential access to KCS’s own infrastructure.
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o BNSF gets to use 70 years of KCS and UP investment with no capital
contribution

o BNSF doesn’t have to add infrastructure needed to handle its traffic, shifting
burden to KCS and UP to compensate with their own infrastructure dollars

e No maintenance cost or obligation — UP and KCS to maintain Lead at no cost to BNSF

e Access rate well below condemnation principles, as the Board found in 1996.

Granting the Petition would force KCS and UP subsidize BNSF by giving it these and
other cost and operational advantages. That government-mandated subsidy would largely or
wholly undermine the competitive environment the Board thought it was creating in 1996. If the
Board grants BNSF’s Petition, it must impose even-handed, market-based terms explained
herein.

B. BNSF’s Payment Proposal Was Already Found Inadequate By The Board; BNSF’s
Failure To Present Something More Warrants Denial Of The BNSF Petition

BNSF’s compensation proposal is no different than its compensation proposal from 2013.
The Board already found that proposal inadequate. BNSF’s failure to come forward with
something different is a failure to make a prima facie case, requiring denial of BNSF’s Petition.

In its February 2013 application, BNSF said —

“[A]ny terminal trackage rights compensation due to KCS is the responsibility of UP.

However, the Board should not require that such compensation payable by UP to KCS be
established before BNSF begins use of the terminal facilities...”

BNSF Application at 15.
In ruling on BNSF’s Application, the Board said —

While the Board would agree that the question of compensation had been settled by the
BNSF and CMA Agreements if UP were the only owner of the Rosebluff Lead, the
particular language in those merger conditions does not specifically address the existence
of a third-party joint owner of the line. As a rail carrier owner of the terminal facilities
under § 11102(a), KCS must have a role in establishing compensation for use of those
facilities. Thus, all three carriers must attempt to agree upon the terms of compensation
for BNSF’s use of the Rosebluff Lead, given its ownership structure.

Decision No. 3 at 20.
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So saying, the Board refused to adopt BNSF’s compensation idea for serving CITGO.
Now, in the BNSF Petition, BNSF simply reiterates the terms the Board already found
inadequate —
To the extent that the Board requires additional time to establish compensation terms for
BNSF’s terminal trackage rights operations, BNSF requests that the Board impose the
conditions of use and interim compensation terms within the deadlines specified above,
to be reconciled once the Board ultimately establishes the final compensation terms...
BNSF's Petition at 1; and
BNSF should be responsible for payment to UP of the level of compensation that BNSF
must pay for trackage rights under the UP/SP merger conditions — namely the rate set by
Section 9 of the BNSF Settlement Agreement (the GTM rate), as escalated by Section 7
of the CMA Agreement (and as modified by BNSF and UP in the 50/50 Line Agreement)
(collectively, the “Prescribed Fee™). UP should then be responsible for any compensation
due to KCS for BNSF access to the Rosebluff Lead beyond the Prescribed Fee. See
BNSF Opening Statement at 21-22 (Dec. 31, 2014); BNSF Rebuttal at 33-34 (Oct. 23,
2015).
BNSF's Petition at 15.
The Board should deny BNSF’s Petition for failure to present a compensation proposal
other than one the Board has already found inadequate. BNSF’s Application was filed under 49
U.S.C. §11102(a). BNSF presents no evidence that its proposal is consistent with the principles
of condemnation as required by Section 11102(a). Moreover, BNSF points to nothing in Section
11102(a) stating that the Board can order someone other than the trackage rights applicant to pay
for the applicant’s access. As there is no statutory basis for making someone else pay for
BNSF’s terminal trackage rights and there is no amount set, the Board cannot find that
compensation is adequately secured under BNSF’s proposal. In short, BNSF’s proposal fails to
meet any of the applicable standards of Section 11102(a).

At most, BNSF’s proposal may be an attempt to sandbag KCS and UP and the Board,

avoiding making a proposal, then waiting to see what KCS and UP say, and then finally
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submitting its proposal in the rebuttal stage hoping that KCS and UP will be procedurally
precluded from responding. The Board should not allow BNSF to use this procedural maneuver,
and if it does, KCS will certainly move to strike or request the opportunity to file sur-rebuttal.
One thing is clear, however, and that is that BNSF’s compensation approach is so deficient that
the Board should deny BNSF’s Petition.

C. The Fees Which BNSF Pays To UP Were Not Set According To Condemnation
Principles

BNSF’s Petition argues that BNSF should not have to pay any compensation to KCS.
See BNSF's Petition at 17. Instead, BNSF proposes to pay UP the trackage rights fee that was
established in the UP/SP merger conditions — namely the rate set by Section 9 of the BNSF
Settlement Agreement (the GTM rate), as escalated by Section 7 of the CMA Agreement (and as
modified by BNSF and UP in the 50/50 Line Agreement) (collectively, the “Prescribed Fee”).
According to BNSF, UP would then be responsible for any compensation due to KCS for BNSF
access to the Rosebluff Lead beyond the Prescribed Fee. See BNSF Opening Statement at 21-22
(Dec. 31, 2014); BNSF Rebuttal at 33-34 (Oct. 23, 2015) (arguing BNSF should only be required
to pay what it will have to pay UP). BNSF claims that if the Board decides to set an access fee
higher than what BNSF currently pays UP, then UP should pay KCS the difference.

BNSF’s assertion that the trackage rights fee agreed between UP and BNSF is
satisfactory compensation does not comport with Section 11102(a). First, that fee was agreed
only between UP and BNSF and not KCS,?* contrary to Board's requirement in Decision No. 3.
Second, the fee was not established “under the principle controlling compensation” required in

Section 11102. Both the Prescribed Fee and the switching fee that BNSF currently pays to UP

23To be clear, KCS pays a considerably higher trackage rights fee to UP for KCS’s access over
UP lines than BNSF does for its access.
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were decided in 1996 as part of the UP/SP merger and involved commercial trade-offs, a fact

that the Board itself recognized. UP/SP, Decision No. 47, 1 S.T.B. 591, 1996 STB LEXIS 264,

*612 -*614 (STB served Sept. 9, 1996). These fees were not set in accordance with the

principles used in condemnation cases, and only compensated the “fair market value” of the

property involved if the commercial value to UP of its merger and of the trackage rights it

received on BNSF, and the commercial value of access BNSF received on UP were included.

BNSF's proposed compensation includes no such commercial value, particularly not to KCS,

who BNSF proposes to pay nothing.

The Prescribed Fee is not a legally defensible approach. The Prescribed Fee is not ECP.

It is not a market-based fee. It is not even SSW fee.

As the Board said:

UP/SP has explained that the compensation terms agreed to with BNSF, which we
have found to be lower than what we would impose under SSW Compensation,
were a component of a far broader arrangement through which UP/SP received
other rights in return. ("N 33 [TThese other rights. .. confer significant value to
UP/SP.

FN33: Among the benefits UP/SP received from BNSF as components of this
arrangement were: (1) trackage rights between Chemult and Bend; (2) trackage rights
between Mojave and Barstow; (3) a proportional rate agreement for traffic moving over
the Portland gateway; (4) improved access to the ports of Seattle, Portland, and Superior;
and (5) new connections between UP/SP and BNSF in Illinois to permit more etficient
access to UP/SP’s facilities in Chicago.

See Decision No. 47, at *615.

It is clear from the above that the Prescribed Fee that UP agreed to with BNSF was only a

portion of the compensation UP received including, among other things, BNSF’s non-opposition

to UP’s proposed merger. But as a non-party to the merger, KCS received no such benefit and

never bargained away its right to just compensation. So whatever payment BNSF currently pays

to UP is irrelevant to the question of what just compensation is under Section 11102 pursuant to
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the principle controlling compensation in condemnation proceedings. BNSF has presented no
evidence that its proposal to pay UP satisfies the principles controlling compensation in
condemnation proceedings.

The Prescribed Fee and other fees from the UP/SP merger agreement reflect commercial
trade-offs. They were not set consistent with the principle controlling compensation, as required
by Section 11102(a). The request to pay only the Prescribed Fee should be denied.

BNSF is well aware that in Decision No. 3 the Board found that compensation due KCS
under a Section 11102 case has not already been established in the UP/SP merger. See Decision
No. 3 slip op. at 20 (“[a]s a rail carrier owner of the terminal facilities under § 11102(a), KCS
must have a role in establishing compensation for use of those facilities.”). Having failed to
present any evidence even attempting to satisfy the compensation standard of Section 11102(a),
BNSF’s Petition should be denied.

Even if BNSF owed UP nothing more than what the UP/BNSF Settlement Agreement
sets forth, either as a switching fee or a trackage rights fee, BNSF is still required to pay KCS a
fee for the use of KCS’s property that is set in accordance with condemnation principles. Under
Section 11102(a), BNSF must pay compensation directly to KCS in order to obtain terminal
trackage rights. This access fee should be separate and apart from any agreement between UP
and BNSF because compensation is not being set as part of a merger condition.

D. Setting Compensation Only At The Prescribed Fee Forces UP And KCS To Continue

To Subsidize BNSF With The Potential Of Eventually Eliminating Competition

As noted earlier, the Board’s imposition of the Lake Charles Condition, and UP’s
implementation of that condition through granting BNSF a reciprocal switch at a rate below
market, has resulted in giving BNSF a competitive advantage. It has allowed BNSF to obtain a

significant market share without any contribution toward capital infrastructure or maintenance.

-32-



PUBLIC VERSION

Now, BNSF seeks yet a further competitive advantage — direct trackage rights to Zone 2 shippers
with no capital investment; no common carrier obligation; no limit on size of trains; and no
payment to KCS. Such terms are far better terms than what KCS has, and KCS is a joint owner
of the tracks.

The Board should not adopt such a proposal. The terms BNSF seeks would so
competitively advantage BNSF that such terms could effectively extinguish KCS’s, and perhaps
UP’s, ability to compete for a large portion of Rosebluff Lead traffic. Such an action is
completely inconsistent with the overarching goal of the Lake Charles Merger Condition, which
according to the Board was to preserve rather than destroy competition. In Decision No. 3, the
Board explained, based on the agency’s previous competitive analysis, that the Board imposed
conditions specifically to “preserve competition for Lake Charles area shippers.” See Decision
No. 3, slip op at 3 (discussing UP/SP Decision No. 44, at *428.). Twenty-two years later BNSF
argues that direct access is necessary to preserve competition, but despite the Board telling
BNSF that compensation remains at issue in the proceeding, “BNSF [continues to contend|[s] that
BNSF should be responsible for payment to UP of the Prescribed Fee, and that UP should then
be responsible for any compensation due to KCS for BNSF access to the Rosebluff Lead beyond
the Prescribed Fee.”26

The Board should fully understand that forcing KCS and UP to subsidize BNSF will
eventually inhibit, not promote, competition. KCS and UP will no longer have any incentive to
invest in infrastructure when they are not able to recoup that investment. One only needs to read

the Association of American Railroad’s comments in Ex Parte No. 711, comments which BNSF

26 See Responses to Interrogatory No. 1(a)-(b), Responses and Objections of BNSF to the
Kansas City Southern Railway Company’s Second Set of Discovery Requests to BNSF (served
June 11, 2018) (Attached as Exhibit B).
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joined, to understand how granting shippers’ access to another carrier at rates that do not provide
for lost profits will eventually result in less capacity, worse service, and less competition.?’
Here, the rate that BNSF proposed to pay is not consistent with ECP, market rates or the
principle controlling compensation in condemnation cases. This creates an unlevel playing field.
KCS must be compensated in a manner that allows it and UP to not only cover maintenance and
capital costs, but also contribute to profits so that KCS and UP can obtain revenue adequacy.
The current rate or BNSF’s proposed rate does not meet that test.

E. The Fifth Amendment Principles Of Just Compensation Require BNSF To

Compensate KCS At A Rate That Accounts For Lost Profits And Allows KCS To
Achieve Revenue Adequacy

The “Takings Clause” of the Fifth Amendment states that “private property [shall not] be
taken for public use, without just compensation.” U. S. Const. amend. V. “Just compensation is
provided for by the Constitution and the right to it cannot be taken away by statute.” Seaboard

A. L. R. Co. v. United States, 261 U.S. 299, 43 S. Ct. 354, 304 (1923). The takings clause

“protects private property without any distinction between different types.” Horne v. Dep’t of

Agric., 135 S. Ct. 2419, 2426 (2015) (requiring the government to provide just compensation to
raisin farmers for a taking of their raisins). Even a partial taking of physical property requires

just compensation under the Takings Clause. Loretto v. Teleprompter Manhattan Catv Corp.,

458 U.S. 419, 102 S. Ct. 3164, 421 (1982) (holding that a state statute requiring the installation
of a cable box on an apartment building constituted a taking requiring compensation to the

building owner).

27 See also, Opening Comments And Evidence Of BNSF Railway Company, Reciprocal
Switching, EP 711, at pages 11-13 (Filed October 26, 2016).
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“Just compensation . . . means in most cases the fair market value of the property on the

date it is appropriated.” Kirby Forest Indus. v. United States, 467 U.S. 1, 104 S. Ct. 2187, 10

(1984) (applying just compensation in a condemnation proceeding). “Under this standard, the
owner is entitled to receive what a willing buyer would pay in cash to a willing seller at the time
of the taking.” Id. “In addition to the value of the property actually taken, just compensation
includes severance damages — the diminution in value in the owner’s remaining property

resulting from the taking.” Childers v. United States, 116 Fed. Cl. 486, 497 (2013). Even “where

something less than the owner’s entire property is taken, the Fifth Amendment permits
compensation not only for the value of the part taken, but also for the diminution in the value of

the owner’s remaining property.” Wash. Metro. Area Transit Auth. v. United States, 54 Fed. CI.

20, 27 (2002). See also Ashley Mas, Eminent Domain Law and “Just” Compensation for
Diminution of Access, 36 Cardozo L. Rev. 369, 398 (2014) (advocating that Courts should use a
“Before and After” test of fair market value to determine just compensation in takings cases
under the Fifth Amendment).

Under the Fifth Amendment’s Takings Clause, KCS is entitled to the fair market value of
what is being taken, which includes lost profits. This is difficult to apply in the context of a
Section 11102(a) proceeding, especially given that there is very limited, if any, precedent on the
compensation issue in a Section 11102(a) proceeding. However, given that BNSF’s proposal is
clearly not consistent with the statute; KCS suggests that the Board apply the ECP

methodology.?®

28 See InterVISTAS Report, Section 7.7 at 108-110; Eric Beshers, Hagler Bailly Services, Inc.,
Volpe National Transportation Systems Center, Efficient Access Pricing For Rail Bottlenecks
(Volpe National Transp. Systems Center, June 1, 2000); and Nicolas Economides, Lawrence J.
White, Access And Interconnect/On Pricing: How Efficient Is The "Efficient Component Pricing
Rule"? (The Antitrust Bulletin, Fall 1995); see also, Opening Comments And Evidence Of The
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Realizing the difficulty associated with applying ECP, one potential substitute that is
consistent with condemnation principles and the Fifth Amendment would be to look at the
market rate that a willing buyer would pay a willing seller under similar situations. In this
instance, the commodity being sold is access to the rail line rather than the rail line itself, but in a
market-based economy, there remains a price that a seller is willing to pay for access to its line
and its shippers and a buyer would be willing to accept for such access.?

There is no directly comparable market rate by which UP, KCS, or BNSF have given
each other access to another shipper on the Rosebluff Lead via terminal trackage rights. The
closest substitute is to examine a comparable switching rate that UP charges KCS for access to
Lake Charles and then remove the portion of that fee that approximates the costs associated with
that switch. The resultant fee approximates the remaining contribution to the railroad’s efforts to
achieve revenue adequacy.’® One would have to add the variable costs to cover the tenant’s
contribution to the landlord’s costs so as to account for the presence of the tenant’s trackage
rights. There should likewise be standard rate escalations and penalties for operational delays or
interference caused by the presence of the tenant.

Applying this model to BNSF’s request to access Lyondell, BNSF should pay i) a per car
fee; ii) its fair share of maintenance on a usage basis (as UP and KCS do); and iii) a delay charge

for any operational delays caused by the presence of BNSF’s trains. Based upon existing UP

Kansas City Southern Railway Company, Reciprocal Switching, EP 711, at pages 47-49 (Filed
October 26, 2016).

2 Economic analysis indicates that efficiency would best be promoted if access to those network
services was based on market value. See Daniel F. Spulber and Christopher S. Yoo, Access to
Networks: Economic and Constitutional Connections, 88 Cornell L. Rev. 885, at 891 (2003)
Available at: http://scholarship.law.cornell.edu/clr/vol88/iss4/1.

30 Of course, depending upon the market conditions, the amount of contribution may be more or
less than was is required to achieve revenue adequacy.
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reciprocal switching charges to Lake Charles, BNSF should compensate KCS at $- per
car. This rate derives from the $350.00 per car reciprocal switching charge that UP charges KCS
for switching cars to the Lake Charles Harbor and Terminal District,’ less S|l which
KCS and UP charge each other as an approximation of the costs of providing reciprocal
switching on the Rosebluff Lead. UP and KCS split the maintenance costs of the Rosebluff Lead
on a per car use basis, so BNSF would share in those costs in proportion to its usage.

BNSEF should also pay an $842.00 per hour train delay charge if BNSF train operations
cause delays to UP or KCS operations because BNSF operations do not conform to agreed
parameters for BNSF train movements. The proposed train delay charge is an amount advocated
by BNSF in a case where BNSF incurred train delay from damage to one of its bridges, and is
consistent with BNSF's position that its operations would not unreasonably interfere with KCS
and UP operations.*

If all of the above is agreed to, these charges would become part of a complete access
agreement. The agreement would also need to include liability and other standard protections for
KCS. It should also include a rate escalator to keep the rate current with railroad costs (e.g., 70%
of RCAF-U).

KCS’s proposal is not ECP, which should be the applicable approach, although KCS’s
proposal is a market based approach. Market-based rates are a better indicator of fair market
value than government-set regulation, and such a proposal is generally consistent with the Fifth

Amendment and condemnation principles. In contrast, BNSF has shown no relationship

31 See UP’s Reciprocal Switching Tariff.
https://www.up.com/cs/groups/public/@uprr/(@customers/documents/up pdf nativedocs/pdf up
shortline_current_recip.pdf, pg. 23.

32 In re Matteson Marine Serv., No. 08-cv-4023, 2011 U.S. Dist. LEXIS 75168, *48 -*50; *53 -
%60 (C.D. 11l July 13, 2011).

-37-



PUBLIC VERSION

whatsoever between its proposal and the principles governing compensation in condemnation;
indeed, all available evidence shows BNSF's proposal does not confirm to that statutory
mandate.
CONCLUSION

For the above-stated reasons, BNSF’s Petition to set terms and conditions should be
denied. BNSF has not established that (1) Decision No. 3 could grant BNSF access to shippers
other than CITGO; (2) service to Lyondell meets the public interest standard; (3) Decision No. 3
allows BNSF to get on and off the Rosebluff Lead in order to serve shippers not directly on or
adjacent to the Rosebluff Lead; or (4) BNSF presently has the legal or contractual right to use
industry tracks to provide direct service to Lyondell. Additionally, BNSF has failed to put forth
a compensation proposal that meets the statutory requirements and continues to argue it should
pay nothing to KCS. If BNSF’s Petition is not denied entirely, the STB should follow KCS’s
methodology for setting compensation terms that adequately reimburses KCS for the fair market
value of its property and it should adopt operating protocols to ensure that BNSF’s operations do
not interfere with KCS’s operating windows.

Respectfully submitted,

L e T

W. James Wochner William A. Mullins

David C. Reeves Crystal M. Zorbaugh

THE KANSAS CITY SOUTHERN RAILWAY BAKER & MILLER PLLC
COMPANY Suite 300

P.O. Box 219335 2401 Pennsylvania Ave, N.W.
Kansas City, MO 64121-9335 Washington, D.C. 20037

Tel: (816)983-1324 Telephone: (202) 663-7823
Fax: (816) 983-1227 Facsimile: (202) 663-7849

Attorneys for The Kansas City Southern
June 25, 2018 Railway Company
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of The Kansas City Southern Railway Company’s Reply
to BNSF Railway Company’s Opening Statement as Supplemented on May 11, 2018 was served
by first-class mail, postage prepaid, or by a more expeditious manner, this 25th day of June,
2018, on counsel for BNSF Railway Company, Union Pacific Railroad Company, and all other

parties of record.
o W

illiam A. Mulins
Attorney for The Kansas City Southern
Railway Company
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FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACITFIC RAILROAD COMPANY

KCS’S REPLY TO BNSF RAILWAY COMPANY’S OPENING STATEMENT AS
SUPPLEMENTED ON MAY 11, 2018

EXHIBIT A
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF DAVID O’NEAL,
DIVISION SUPERINTENDENT, OPERATIONS, SOUTH DIVISION
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

My name is David O’Neal. I am the Division Superintendent, Operations in the South
Division of The Kansas City Southern Railway Company (“KCS”). I report to the General
Manager of the South Division, who reports to KCS’s Vice President of Transportation. My
office is in Houston, TX. The area of operations under my supervision includes the Lake Charles
area.

[ am providing this statement to address issues raised by the January 12, 2018 petition
(“Petition”) of BNSF Railway Company (“BNSF”). That Petition asks the Surface
Transportation Board (“STB” or “Board”) to set terms for access by BNSF over the Rosebluff
Lead and connected tracks, including the Montell Lead, to LyondellBasell (“Lyondell”).

My statement focuses on operational aspects of BNSF’s proposed access to Lyondell. I
have seen that the statute referred to throughout BNSF’s Petition, 49 U.S.C. §11102(a), requires

BNSF to show that its proposed service is “practicable ... without substantially impairing the
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ability of the rail carrier owning the facilities or entitled to use the facilities to handle its own
business.” This statement addresses those requirements.

KCS owns a one-half interest in the Rosebluff Lead. The deed attached as Exhibit A
shows that in 1947, KCS and the Texas and New Orleans Railroad Company together purchased
a surplus rail line from the U.S. government. The line consisted of 4.788-miles of main lead
track and 1.635-miles of other track, and attendant right-of-way. Included in the other track were
“two storage tracks, 2,996.5-feet and 2,627.8-feet in length, located near point of beginning of
main lead at place commonly known as ‘Rosebluff Yard.”” Through the years, KCS and UP and
its predecessors developed this lead and other track into the nine-miles of lead track and six-yard
tracks described in BNSF’s 2014 application and in the Petition.

As described by previous KCS witnesses in this case, KCS and UP each primarily
operate different sections of the Rosebluff Lead, but both share and take turns operating in
Rosebluff Yard. KCS operates the Zone 1 portion — the north portion proximate to Rosebluff
Yard — and UP operates Zone 2, south of Bayou D’Inde. The prior statements of Richard
Bartoskewitz and Jimmy Wayne Scott concerning operations on the Rosebluff Lead remain valid
descriptions of those operations, and I am attaching their statements as Exhibits B and C to this
statement for reference.

In addition to their statements, I would say that through significant effort in the past 2 or
3 years, KCS and UP have been able to somewhat reduce the variability in when each party’s
actual operating windows in Rosebluff Yard begin and end. As noted in prior testimony, UP’s

‘window’ to operate in Rosebluff Yard' is scheduled to run from 0600 to 1800, while KCS’s

! While this statement, like previous filings and decisions in this case, uses the term ‘window’ or
operating ‘window’ to describe when KCS or UP can, by agreement between the two Rosebluff
Yard owners, occupy the yard, ‘window’ is really a misleading term. ‘Window’ implies

2
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‘window’ is scheduled from 1800 to 0600 (i.e., overnight). However, both Mr. Bartoskewitz and
Mr. Scott described that frequently either UP or KCS would be delayed in clearing out of
Rosebluff Yard, delaying the beginning of the other party’s ‘window.” These delays tended to
cascade and often continue for several days before the parties could get back on schedule. While
these types of cascading delays still occur, their frequency has been somewhat reduced through
considerable effort and planning by UP and KCS.

Being able more frequently to keep to its scheduled operating ‘window’ in Rosebluff
Yard allows KCS to better meet our shippers’ needs. As noted by Mr. Bartoskewitz and Mr.
Scott, KCS operates two jobs in Rosebluff Yard daily, except Saturday and Sunday when only
one of the jobs operates. These two jobs divide responsibilities for serving the approximately
half dozen large shipper facilities adjacent to Track 1 in Rosebluff Yard or a short distance south
of the Yard.? Adhering to the planned schedule for when KCS can enter Rosebluff Yard enables
our customers to better schedule their employees and their operations that involve our pickup and
delivery of cars to their plants.

Maintaining a consistent schedule also avoids unnecessary costs to KCS. The crew for
RI.C210, the first of the 2 KCS jobs in Rosebluff Yard, is scheduled to arrive for work at 1700
hours, to begin moving their train at 1800, the beginning of KCS’s scheduled ‘window’ in the

Yard. When UP departure from the Yard is delayed, the RLC210 crew’s time is wasted, waiting

something clear or open, whereas the UP and KCS operating ‘windows” are really busy,
congested times in the yard. Normally, all tracks in the yard are occupied during an operating
‘window.” Therefore, while I will use the term ‘window’ to describe each carrier’s work shift in
Rosebluff Yard, I note that the term does not mean a clear or open time in Rosebluff Yard.

2 A short distance south of Rosebluff Yard, KCS serves BW Services, whose tracks break off #3
Storage Track (Track 073 on KCS SLIC Book maps attached as Exhibit 4 to Mr. Scott’s
statement) south of where Yard Tracks 001 and 002 connect to Yard Track 003 to form Track
073 at the southwest end of the Yard.

-43 -



to get to their assignment. Similarly, the RLC304 crew is scheduled to arrive for work at 2359 to
be taxied over to Rosebluff Yard and use the same locomotives being operated by RLC210.
When RLC210 has been delayed starting its work, the RLC304 crew’s access to the locomotives
usually is likewise delayed. These delays are wasteful and costly to KCS.

As the Board has recognized,® BNSF’s repeated sworn testimony in its operating plan has
been that BNSF would operate through Rosebluff Yard during UP’s ‘window’ in the Yard.
Decision No. 3 at 14 (“BNSF has proposed to operate all of its direct trains during UP’s daily 12-
hour window of operations at the Rosebluff Yard. (See BNSF Final Brief 14; Bredenberg
Rebuttal V.S. 6, 8.)”) This representation is crucial to assessing the impact of BNSF’s operating
plan on KCS. However, when KCS points out that BNSF’s plan relies on this representation,
BNSF tries to back away from its testimony, suggesting that the Board should just ‘let the parties
work it out’ if BNSF does not stick to its plan.

Just ‘let the parties work it out’ really means that BNSF has no operating plan. Asserting
that BNSF will not substantially impair KCS service because BNSF will operate in UP’s
‘window’ in Rosebluff Yard, but then saying BNSF will not adhere to that limitation, means
either BNSF will substantially impair KCS operations or that BNSF has no idea whether or how
much it will impair KCS’s operations. Under either of those possibilities, BNSF has not satisfied
the statutory language quoted above.

It is important to KCS that BNSF be held to its testimony that its operations through

Rosebluff Yard will be during UP’s ‘window’ there. My understanding is that UP agrees to

3 “BNSF has proposed to operate all of its direct trains during UP’s daily 12-hour window of
operations at the Rosebluff Yard.... BNSF argues that its direct service will not negatively affect
KCS’s operations because the BNSF trains would operate solely during UP’s operating window
at the Yard.” Decision No. 3 at 14 (STB served Jul. 5, 2016).

4
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BNSF’s moves through Rosebluff Yard being confined to UP’s ‘window’ in the Yard.
Therefore, there is no reason not to require BNSF to adhere to that commitment. To do
otherwise — to just 'let the parties work it out' — would leave everyone with no idea what impact
BNSF’s proposed operation would have, and would be interpreted by BNSF as license to do
whatever it wants. It would be a great disservice to KCS and the shippers it serves for the Board
to disregard BNSF’s testimony and leave BNSF free to roam at will on the Rosebluff Lead.

To avoid substantial impairment of KCS, BNSF must be required to operate through
Rosebluff Yard in UP’s ‘window.” Absent that requirement, BNSF will delay KCS unknown
amounts of time, foisting untold expense onto KCS and untold inconvenience or operational
interruption onto KCS’s customers. Requiring that BNSF operate through Rosebluff Yard
during UP’s window is essential to avoid substantial impairment of KCS’s service.

To enforce BNSF’s discipline in staying within UP’s Rosebluff Yard “window,” KCS
believes that any access granted BNSF must come with a penalty for delaying KCS’ operations
in Rosebluff Yard. As discussed above, operational delay causes expense to KCS and
operational inconvenience or business interruption to shippers KCS serves. Whether by
extending UP’s ‘window’ in Rosebluff Yard so that KCS’s ‘window’ is delayed or by seeking to
transit Rosebluff Yard during KCS’s window, BNSF should be required to pay a penalty for
delaying KCS. The pleading attached to this statement discusses the recommended amount of
that penalty.

Further, it must be clear that BNSF cannot stop or interchange in Rosebluff Yard. BNSF
claims that a major benefit of its operating plan is that cars moving to or from customers that
BNSF chooses to serve will not take up space in Rosebluff Yard. BNSF’s operating plan

repeatedly predicts a quick transit through the Yard. BNSF should be held to these
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representations, and should not be allowed to pick up, drop off or interchange any traffic in
Rosebluff Yard.

To avoid substantial interference with KCS, BNSF must also stay in UP’s ‘window’
regardless of when that ‘window’ occurs. As the statements of Messrs. Bartoskewitz and Scott
clearly demonstrate, the beginning and end of UP and KCS ‘windows’ in Rosebluff Yard is
fluid. Years of operations have shown that this is necessary and inevitable. Whether caused by
shipper delay, traffic volumes, equipment problems, a track blockage or something else, one or
the other of the owners is often delayed in completing its scheduled service on the Rosebluff
Lead. Cutting off this flexibility to create a passage for BNSF at a set time, as proposed in
BNSEF’s plan, would mean having to stop short of finishing the service that KCS and UP
customers require. To avoid substantial interference with KCS, BNSF must keep its operations
through Rosebluff Yard within UP’s ‘window’, whenever that window starts.*

Finally, to avoid substantial impairment of KCS service, BNSF must avoid substantial
impairment of UP’s service. As Mr. Bartoskewitz, Mr. Scott and others have made abundantly
clear, UP and KCS conduct tightly coordinated operations in a crowded, constrained area.
Making way for a third carrier’s operations will inevitably place greater stress on the operations.
Therefore, it is not enough merely that BNSF not substantially impair KCS’s operations directly;
BNSF also must not §ubstantially impair KCS’s operations indirectly by substantially impeding
UP’s operations. If UP’s operations are slowed, interrupted or prevented, UP’s service will take
longer and/or be more spread out than at present. These delays or occupying added track will

push UP into the way of KCS, impairing KCS’s service. To avoid substantial impairment of

* There is a lengthy scale track along the UP-BNSF 50/50 Line, near the entrance of the
Rosebluff Lead, where BNSF trains could hold if necessary to await the start of UP’s ‘window.’

6
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KCS’s operations, BNSF also must not substantially impair UP’s operations that have to dovetail

with KCS’s operations for all shippers’ needs on the Rosebluff Lead to be met.
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VERIFICATION*

L David O'Neal, under penalty of peljﬁr)i that the foregoing is true and correct Further, L
certify that I am qualified and atthorized to file this Verfied Statement.

.
Executed June ;§, 2018

David O*Neal

*Form used pursuant to 28 U.S.C. §1746(2)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF DAVID O’NEAL,
DIVISION SUPERINTENDENT, OPERATIONS, SOUTH DIVISION
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT A
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KCS Dewst 4202

DEED

ENOW ALY XMEW BY TPRSE PRESENTS THAT:

REECCHSTRUCTION FINANCE CORPORATION, a corporation duly organized
and existing under and by virtue of the laws of the United States, which
corporation has suceeeded, pursuant to the provisions of Public Law 109,
75th Congress, approved Jume 30, 1945, to &Il the rights and assebs of
DETEHSE PLANT GORPORATION, and the UNLTED STATES OF AMERICA, (both joimtly
hersinafter referred to as "Vendor™), hoth metimg by amd through the War
Assete Adminis.jcra.t_or under and pursuemt to Executive Order 9689, datsd
Joquary 31, 1946, and the power and authority eonteined in provisions of
the Surplus Property act of 1944, (58 STAT 765) snd Ver Assets Adminishtra=
tion Regulation 1&;, 1, ag amended, (12 FR 863), herein rspresented by
Gaxmna D. Clavk, Depuby Regiomal Director, O0f€ice of Real Frogerty Pisposal,
Few Orlsaus, Louisians_., duly euthorized by a Delegati‘on\ of Authority eff
the War Assets Administrator, execubed on Hovember 22, 1946, herete
attached, does hereby grant, bargeln, sell, coavey, aﬁsig;a, ond deliver

e

without warranty, recourse, or liebllity whetsoever, even as to the reati=

“

—_—
tusion of the purchese price, but with full subs$itution end subrogation in

and to 2ll rights end actions of warranty against ell precesding owners
and vanﬁors., unto the TEXAS .A.ND REW ORLEANS RAILROAD IOO}T.PAEY’,_ a Toxas
sorporstion, appoaring herein and sacepting these presends by end through
R» W, Bernes , i%s Vige=President, duly authorized, pursuant to e
regolution odopted by its Board of Directors onliay ‘llZ, ]:94;7, a caz;tified
copy of which is annezed hereto, and THE KANSAS CITY SOUTHERE RATLMAY
COMPANY, a E'Eiasour'i corﬁom‘cion, appearing hersin and accepting thess

. Brecutive
presonts by and through W. D. Burch, its/General Ageunt, duly authorized,
(both jointly hereinafter ocalled "Purchaser"), their successors and assigas,
all and singular, the following desoribed property situeted in the Parish of
Gslcasieu, State of Louisiane, whioh said property has heen duly deciarsd
surplus to the War Assets Administrator pﬁz'smmt to the provisions of the

above mentioned statubes end regulations:
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Iy ¥ain induntrial lead truok exbanding approzimtely 4.83 miles
in & general sowtherly mpd eoushwosterly dirgotino beglaning nt poing of
sonneobion with Exogme Cliy Southere Halleny MNagneafum Plant track ad
anginesr station 000, dald poine boing nsar northenst csruer of southesst
sparter of SBeotion 58, Townshlp # South, fungw % west ir Culcogies Farish,
Lovdeians, sicapt %‘bz’.t Tirst 200 foot of twack owmed by K.Ced. Railway
19 npt ineluded, sad endiug ot enginesr Stetion 354/88 et north iime of
Publiv éﬁ.ghmy Iosated &10% south lime of Seatign 18, Towmship U South,
Eauge U wead ig Oopleasiow Farish, Louisisu.a- two shorege tracks, 2,396.6
foot and 2,687.8 foot in Yenghh, looated nesar golnh of beginuing of main
Lead el lere comronly known g “Rossoluff ¥ard"; ome storggs track,

L,B74.4 Eoet ip longth, near end of msin lead; turnout comnections Eox thrsa
f:n.. o, approximeving £ tehel of V2T feob of trook, dverging from osaid
meia Tead tragk sad For two tracks, approximeding s total of 40T feok of
tracik, dhvarging from storage tradk, all situated =ithin sald Usabhon 18,
and Iying within wein lesd rlght-offavuy of aormml width of B fyet sash

alde of dember ling of main lead tracky draimapgs giructivas wder traskess
snd wade, dopslatlag of various dlsmoter uonem’se: wipes, Box Culverke,
tihor tregtling end steel girder spany hi{d}:r?&y wrossing sigpe, privats

read crosping and public rusd ercasing improvemonta; gnd okher imgrovemsnbs
af sny natuwre pertaining %o coustmotion or ope¥atios of all trackage
desori‘uad; %otal mllenze of traokage desoribeod herein above smowabing Ho
4,788 of wuin lond Urock amd 1,836 miles of othur Grack, i% Being wmdevshecd
that Yuruout coansction %5 so~cnlied ‘:m};zamaa indusbry spur is nob

laeluded in fraakeps lovslwed, L1311 "Atatbd om) hevreln waferred to ara
dslineatdd on & plat of swivey prepured by Y. Shutte’ Somp, dulyd Juns 7,
1943, vovised Mureh 82, 1346; a0 Lpril 22, 1048; a print of vhish is ami&chnd
mretf ennd mede a pard hereed for wfe:*em‘a,

IX. The followinp aarwi’i;udm, righte-ol~wuy, and cgscmomin:
L. A righS-ofswoy eud parvitude for the comstruetieon,
eparrkion, resswing, anltoratien, inspectlion, and minienanocs
of a rullroad track or raflrcsd tradlis, Wgather with ail |
widings, swiveh rmoks, consiruetions, bullaings, ané/or
appurronences connasted with or lneidgntel to the construe=
tlon, oppravinn, sud ralovarenrce off & rallroad sud railroad
track or trucke upom, ower, eorossz, wer and throwgh Lhe
fallowing deeeribed lapd tagother with the right of ingrosa
%o and egresn from the woepsriy tegother with oll off the
righte and priviloges sudappurtonances which may be requlred
for the full enfoyment of esaid rights togebhsy with the right

%o oengftrust, opavate ead maintalin Gelephons end belograph

Ines ond tegether with the privileje remavisg wo emy Yime

ny and 0ll of the suid lmprovemsnts, sald righb-of-way heing
ons hundred (100) faat vide and meamuwing $E0ty (50) Faek
on ouck aide of the fellewiep duseribed senter lines:
Qo Qh:fernad 40 for idonblf{ication purposss as Traot Ho.l)
DOGLINANG &L 0 poLit TUR.% L¢ec went and 888 Lent
sonth of the northemat correr 02 the northesst quartey

of tha soutlheest quarter of Scotion 33, .{omnqhig 2,
Boukh, Hwugn © wast, southwnst divbriot of foulsions




b

T

Fo

thenee north 6% 157 sest, 464 feob to the cembsr
1ing of ¥he Fanmam Glty Southern Heilway spur et
Station 105 plus G0 of ssid gpur serviag the
Yagpesium #lank, coniainiag approzimbely ive teuthe
{.B) Of an acra

Being the seme piphteaf-wny asquired by Tefguss Plant
Gopparaticn fyom the dsthicsonm Aliall Yorks, Ine.,

by deed dated Ootober 20, 1844, bearing fils number
317927 and reasovded in Book 378 ot Page 262 of e
roonrdn, of Salensisw Paprish.

(Reforred o for identificsblon purposen s ¥rachk jio.2)

Beginoing 4t = point in the conisr of tho Torti~Bovbh
publio road from ¥, &, Highwar Ko, 8C +2 the Hegmesiva
Plant, ooid polnt belng 798.4 fond Wost wnd 560 fous
Bouth of tho Hoyrthenst coyner of Sho Yowrthsach Guarieyr

of the Jouthonst Quarter (BB 1/% of 8B 1/¢) off Ssevlon 53,
Towmshlp 9 South, Zange 9 West. Thomoe South 687 15t
Wert %o tho West line of the Sertheast fuarter of the
Sonthonst Querter (NR L/4 of $8 1/4) of suid Section 35,
aonttalniag npproniwgialy 1.4 aorew.

{ZiePoryed $o for identificatlon purpeses sa Tragh Ho. 27)

OvaY nd aerosg Ghe HORGHRANE GOVNST OF Gip Southwest
Quarter of the foukhenst Quarter (97 1/% of SE L/4)

of Sootien 36, Tosnsnip ¢ Goubh, Mange 9 Tes%, soubhe
wostern inirieh of boulsiana, bstag 100 fept wide, 60
feot ox gash side o0 the eenter tine of said weln lead
Srenck ond eontaining spproximetely o1 of an aove »f land.

"B" wnd o™ Leing the same righls-ef-vay asguired by
Bofenge flank Corporation frem Look MHogre & Go,, Bd.,
by right-of-way doed dated Februery 26, 194%, hearing
£ila nuaber J0B84L and ragorded in Mook 879, Page I53
of the ressrde of Calossien Pariloli.

(Raforred %o for idenpifiowntlon grpossy ag Tract Ho. &)

laginning &% 0 JOLNE RLMGUAGH ARG ons-Nolf (19 L/2)
fot Horth of the Southwoot cornsr of tha Nopthwasl
Quartor of the Snutheast fuarter (MHL/L of the 8 1/5)
of Heotion U3, Towmship 9 Sousk, RDangd ¥ Yaesh, Souths
wadtern Mstrict of Louisiane. Thencs Uordh 3% I15¢
cuat, aeress snld Horfimmst Quesder of Sowihkeast Swarioe
(¥m /4 of 5B L/A) %o the mevd lina of song and Gox-
waining approxinabtely 5.8 atrem.

PBylug the sume righf-ofwway asquired by Vofense Flapt
Corpiorabion from Mem Lave, Cheist Lave, ool Worfells
Lave by dsed dwioed Pohruawy B8, 1848, £ilwd for rewcovd
in (osveyance Rook 399, pags 38Y) and Srom Margsreh
Lovdon by deod duwted ¥ay 14, T846, Liled Por rasord
in Comvagunce Dooiz 408, page &y wnid frow fnos G.

Bymeo by cewd dated Moy 34, 1248, {iled for recard in

Convoynage Back 403, pagn .

(Rafarred to Por identlfiontios purpogss es Yyuob Ho, 13)

Ropinning ow o pridit approminatoly WS e 1P oerzer

of seid flootion By Township 19 ¥ laoge % W. Whenaw & ¢3°

18 ¥ 1320 Teot, mors or Yess, 0 the feat lius of the
8 1/4 of BE 14 of Oaction §, and gontaining approxinwckely

ot naven.

Baing the agme right-nf-uay ecquired by Ssfonge Plaak
Gorporabion from Gdgar ¥iller, Ergaet ¥illur, Mrs. Sennch
L. onday, ¥rs. Gl F. Feohsen, Bleine L. Zonskenutain,

M. Solma L. Mardinez Ple, mnd Hra. Ivea Lo Tleman by

desd doted May 8, 1944, Piled £dv waoord Hay L6, 194d,
iz Comveyenge Book 570, pagm 488.

e,(1) Reforrsd to for idontification purpsses ag Trast

R, 13 Sppplement) Hoglmning at & poind epproxiuadely
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87 feot morth of the suutbmégh sormer of the Fyl/a
of the il # 1/4 of Beatlon 5, Yownship 10 Seouth,
Bungo § Woak. fhence Worth 639 16', east 1320 featy,
wors or less, tu the onsh Xins of the WHL/Y of the
§E 1/4 of Buotion 5, and can%aining epproxiwatmly
3<% GOras. )

Belug the smms right-of-wny scquired by the Defense
Flank Gorperabion frem the $itles Zervice Refiaing
Gorporation Wy Geed duted dotcher 21, 1944, end
racorded Ln Boosk 368, puge %3 of the rensrdp of
Upleaaten farishe

(feferyed 4o for identiflsation purposes se Tract NHoela }
Boginning 2C 8 POLNE Gpproximataly 67 L6as HAYUR oY

the Bouwvhssat corner of the # 1/2 of the KO 1/4, of
Beation 6, T 30 &, B @ W, Thongo & 882 I5' W, 127 fseb
more or iess to the South liec of suld # 1/2 of the

B L% of Sootiou §, and cankelniup approximatsly. 3

of 48 Bere. ’ '

. Belpr the pome wight-ofw-wmy aosquirnd by Defenas Plunt

Gorporation fron Civies dervica Hofiwing Codporation
by night-of'-way dead dated February 2, 1944, boaring
£ile numher 06936 mml vesorded in Bool 364, page 437
of the vesords of Ualesaiow Puriuh.

(Referred %o for ideatifiosiion purposso ag Yoreel 1
of <rnot No, 26) Bagioning ot & point om the W lige
of Reocion 10, Towachip 10 Bouth, Range % Weok, wihieh
ie §Bled Pooh Waf the ¥R cormer of the BT 1/4 of deid
Sootion 18, thomas & L%, 16° ¥ be the ¢ Boundary

of the Y8 1% of the /L of Scetlon 18, and 23T
fest % 6f the oW eormar of the BR L/4 of the 7 1/ of
Bachion 13 sountefniog 8.18 scres, wmors or less.

Beipmg paxy of that land reoflved in Yes by dood fivm
G Ciblen Servises Refining Sonjgoxblion 4o Nefopze
Flagt Corpsroblon deted fugwat 25, 1944, and roeorded
in Hook 875 a% Pops 288 of the records of (uloasieu
Parighe. % being the Intonk %p herewituh convey only &
servitude an before dazsiribed over said lands

&+(1} (Baforrad %o Lor identilicntion purpases os Parced 2

of Graot Hos PG) BeglatiGg o (L poLnt On Ghe Louth
linmg of Yho Borsheass Juerter of Horthwest Guartsr,
Ssction 14, Towpphip 10 Youbhy Hasge 9§ Meet, Houbhe
weatesn Distries of Rouisisngg onid poin® boing tho
genker of Hhe yollwey righbwofewny, and 28B.7 feeb
Hordh 89% 59t Fass, from the Houthweat zorner of sgdd
Horthaunt Querter of Hopblmogh Quarter. Hhouee Houth
16° 18* West, 4060.7 feet to Stution 310 plus 98.7
of tho railuwny eurvays wald point being the point of
o 3% amwe to the laft, whose length An 50B.% fewt,
whodge yodius Se 1910.1 feot nnd whone angla of iatore
gaotion iam 18% 26F, Themos, from The sbove degovibed
point of evrve, southorly sreund snbd eurve %o Thw
teft a Globnnes of B38.9 foob be fitation 2R6 plus
0706 Thenes due Soath 371.5 fect be e ost and Fses
sontgr line of Geotion 18. Thexee dus Houwth 2606.5
Zenk o a peinb 50 Paok North of the South lime of
gaid Seotion 1B, Township 1§ Goudh, lsnge 2 Weal.

Sadd right=ofw@y aontnlning .08 aoreg, fn Unlazaieu
Parish, Loulsiemwy; being thah lapd receivad in Zvs

by demd from he (iuiss Borviee Refiming Epryoration
e befenee Plany Corporstion deled Auguet 25, 1944,
and recorded in Hook F78, Fage &8 ol Cthe rogords of
Onleaciew Farvishe
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Exoluded fyom the 100 foot righb-ofwway, hepsedth
aonvayed, are two valve gae rodnotion stations onm

the Sast or »ight side of ¥he redlmy osnfer limoey
the Piret ons lying betwonn Stakfon 258 pins 58.2

sud Buatior 252 plur 38.2 mod whoge Regh Douwndary

Ly loesdnd 36.5 feob Waat or ko ¥he vright of the senter
Iine of the railroad mud whose ¥eol bomndwry i the
Exat bounduiry i the Firesbons traet which is loenbad
pivety-five (95) fect Womk of o esater line of gald
railway, and the zecond betreon $tution 268 plus BL.5
and 234 plus 82, The last Leundary of this brash liss
35 feek Wosk or right of the aenter Ling of %he malm
lime radilway and tha dess boumdery io the Zast line
boundary of the Firostone trast which is nimety=-five
{98) Paet West of the centar line of %he railumy, It
boelop the Liteat 4o berawith conwey only s servituda
ag hefors deasribed over said lund. )

Ra A porpetual aunpament for the cansbruetion, use, oparsilon,

maintenanse, repalr, cid rempval of & rzilrcad rsck or Sraoks, a plpelines

ar pipelings, snd elewetrio power, telephens and telegraph lines, poles,

Sowers, and puys QD fest in width, over wl aoroes she fellowing rereels

of land, ml) logafied la fovasldp U South, kenge § Wesb, 58 feat on gach alde

of w sonber liae, cnid avsewmand being more particuiarly desoribed as followse

4o

(Reforred ts fop fdonbification purposes sa Traok Ho.4)
Heginnlng a% o poine where the eentor line of said
rallizend Yreck interssets the cendber lime of Ssohion
33, enid point being lesated & 83° I8! ¥, 2828 fpet from
thHe awitch polat of sedd railrdnd track whore it
econcocts with o gpur track of Hanagze Clty Ssuthern
Hadlway whloh sexvey the Magaesine Planty Thomes in a
northerly dirveeilon alen; the comter Iise afpsid
Beosion $7 %o o point distunt 6O faat novklmests of the
ssnter line of madd rallroad 4rack as nezsurad af
right soples thercba.

Thence 5 63" 15% Res§ nlong & lipe porellel 0 the
gantar linme of sald railroad fredk apd dgtent there-
Lrom GO feeh o o polnt in the 4ividing 1los betwsen
lands of Frimus Hagncs and lands off Pinky Hayo, zaid
peint bolng ia the lins Jividing vhe SR 1/4 of & /3
frow the BE 1/4 of 8% /4 of mukd Jecdion B8.

Thenes la an ensterly dreetion along the dbvidiag

ling batuween lands of Primue Msynes aud lends of Finky
Hayor, sald dividing llao colneiding with the dividing
line botweon the gF 1/4 of 8% L/t and the W 1/4 of

36 L/4 of suid Ssotion 83, fo n poink in the nenter
line of the 8 1/2 of seid Seotion §3. Thence nurtberly
slony tho cener line of sald Gsetion 33 Fur a dlstanas
af 12,5 Cood 4o the point af beginniiy.

The above &usoribad righ¥-of-way beling o friapgular
ghaped peregl of land Tylog in the extyome Scuthonab
oorner of the W% 1/4 of B3 1/3 of nald Bookinn 335,

conteining en svoe of 0.0F acres, move or lees. '

(Reforved to for idenvifioation purpstss es Traoct No.G)
Bogincing ok o point where the coateyr line of seld
rallraad Lrack interseets the dizidiap line batween
lands of Piaky Haye wad loads of Primus logmes, sald
point belng in ihe dividing ling botween the 8 1/2

of &% L/t and the HE 1/2 of 8% 3/4 of said Section §3.

= f e

_54 -




Bo

e

@a

- -

$hongy wlopy the cwuter iiumo of sadd ralliraud
tzavk B SE 15 W %04 pedak in the dividing line
batumon agde off Minky Uaye snd lends of Rose Williows
el aly having o telsl ﬁ&ﬁh of 1% feod, 60 fuad
on gagk side af suld confer Line of meld raliroad
Brasii.

Eho sbove degordded rijdib=ofenay bca loasked in
the extraon norbbauss sorapr of BB L/ of 0 3/

ot sadd Geokidn 83, conmtainlvg en aved of L.58 acras,
mors ar 135d.

% E o L 10 7
m‘: ‘lhmpnm 2, Pratz, sﬁ nl, ot the lends of .!kms
Thitiave, o8 u.:l.i sald polat oiae heing in the {ntor-

gontion of the of Pinky Haye, said polnd telng
Laonted 488 faet woabarly of the gontor Lime of sasd
ﬁﬂﬂ'ﬁsﬁcﬂ ki

Thonds in an geetorly divgeiion aleng She dividing line
¥ the lande of Thowpann B, Glets, o al, snd the lamds
off Fiaky Naps, to a poind diafanh 50 2esh southanad

of tha sonter Line of geld yeilroad Sruois

Thense & €39 Y W along s kine purallel 4o, Ve centar

Iiae of maid ralivead Yrack ‘@ad dinteal vherolfrom

6O faus w o yodat A the Sividing liae hetwaon hho

Iands of Thowpgen % Slalz, eb al, oud the lunlds of
Eoge VAlliems, ek al.

Fhenae poviloly along the dlwiding 1iue bubween The
lande of Thonpion ¥, Peds, 8% a3, 963 the landa of
Rouw ¥iMawe, ol al, to the pelnt of bhegloning,

The aboye deemihod righteof-my baing & telongalor
shaped paroyl of lemd lylng in the 9 3/4 of 5 1/4
of suld Gontion 33, menfainaing an wraes of D08 morag,
more or lgam,

(Raleyysd Yo zor &

Toglring B & Joins :

mlirond bragk istovansia. ﬂw :&viding tina b@‘meaﬂ
Tayds of Seuo Willems, ok of, sud the Iends of Thaky
ﬁﬂy‘ﬂu

Thonow along the eenhar Diup of eptd reilroad Hesik
o 8% 1n* Wb & mmma.ﬁdmlmmm
Longa of liese ¥illsws, of &1, snd 4ho lansa of
Arbhur d. Vabtowy hoving u totsd widil of 300 feot,
5 fual on gmils side of eald conber Iins of enld
volirend Srnek.

The abowy dogeribed right-ofesey butug lodeted in the
98 L/ of 50 1/4 of Seohon 85, conteining en arow of
162 acpow, movg o LitRe

A2 8% & otk genSor I
rudleond Sradk interdesha ﬁhm dizlding um Yetwanrn
Tansr af drfdee J. Yatbey wnd Gw lapds of Zoae
Wil e, ob wle

honne slony the gontey Ine of sakd vallvosd Greak
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& B3% 18° ¥ %o a poinG in tvhe dividing line betwpem
lands of Arthur J. VakSar and lande of Lsoniae

Leez heving a votal widbh pf 100 feek, 5O Leeh on
each gide o paid dowher lims of saié rallroad dracic.

The asbove dasoribed right-of-wuy beling located in dle
88 1/2 of BT 1/4 ond in tho §% 1/6 of S 1/% of said
sootion §3, somtaining en aren of 0.82 acres, more
or lesse

(Bofsryed %0 for identifigation purpesca s Tract Ho. 9)
Painning hi @ point wWhere tho oonver iing of ewid
railroat track intereedbs the dviding line between
lenda of Leoniag Les and lands of Arthur J. Vakher.

Thense along the sonter lire of peid rediroud rack
B 83% 16’ W o a point in the dividing line beiwsen
lande of Looniss Lea wnd %he lamda of Jim Leey heving
e fotal widih of 10D feet, BC Ifpst on ensh side of ‘
puid ganbar ling of gaid railrond %packe

The above desaribed rightwofwwsy belng losated im the
S8 1/4 of 89 L/k and in the 67 1/2 of §¥ 14 of saigd :
Seation 63 containing an area of .99 moves, more {
or longa

(iaferrod ho for identifieation purposes az Trach No. 10)
Boginning et o poinc whoreo the denYer lime of oal
raiiread track intaraects fhw dimiding line betwpsa
Yonds of Jim Lez and lands of Ghoorise lag.

Thense miong the cenber line of asid zallroud bravk

¥ 639 k6% ¥ Yo a poind in the dividisg liag betwoan
the Ismds of Jim Lae and the lande of Usorge W. Lamy
heviog a tobul widtk of XD feat, 60 Lot on each side
of zaid cembar lixe of zaid sallrusd wrack.

Ths above deseribad right-of-way being located in the
S& 1/4 of O% i/% of said Joation 33, cantelming an sroa
of (1,81 reres, mave or leem.

(lofgrred %o for identificavion purpeses ag Treus Fa. 11)
Beginning 0% a point whoeve the conkar ling of said
reiivasd frock fntarsecta the dividing line batweon
lozde of Goorge We Law and lands of #iw lee. Theuos
along the cenber Ine of sald vallroed fwack § 635 1Y

W to o polnh whers the entd center iine of caid rakla
road trsck interseats the dividing lime betesex

Bpotions 32 end 38§ having a fotal width of 100 faet,

B0 foel on pach side off spid esuter line of sald
raklsoed track subjech to such rights ss are held by
otltera in the pililic road koown as the YFarisk Hoad".

The above desoribed right-of-vay boltag located im the
exbrome pputhwont cormer of the §W 1/4 of SW 1/4 of

sukid Joation 3%, confaining an sreu of 1.BY zarss, more {
or lasse

(Refsrrad o for ldentifiontion purpisss as Traot Ho. 12)
tugimaing 6% a polnt where the can¥or lins of s2id
railrond Yrnck intersects the dividing line baiwasn
Segbtons 3B and 33,

Thence in = worbharly diresbtionm te & polat distend
5Q faet anrthwest of tae conter llne of suld wedlromd
Yook as megasuved b rlghb englex tharsto.
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Themoo § 63° IB' E alowg & liae psrallel to the center
line of gaid railyead tragk and distent therefrom

50 fa0t 0 & poilmd &x the &ividing lime boiwesm said
Swotion 32 xal Heobisnm b of Townahlp 16 Beudh, Eange
2 Wosl.

Thenes in er gasteriy divechion alsoag the dividing
Ying of sedd Seobticns BE and 5 to s polnk acwmson e
fectblons 32 and 39 of Yownship § Boubh, Fangs & Uesk,

v and Fedblons 4 and & of Towmehip 10 Boulh, fange P Usat.
Thenes in 2 aortherly direction wlong the diviging
Tine bebwosn anid Ruoklons %2 mmd 33 to the point off
heginning, euhiest to such righls am are held by others
$u the public rend known as the "Parlsh Boad". The
ehove desoribved righfeofery hedng o trlosgules shaped
paresl of lund lyime in she sxtromy Southenst cormer
of =eid Beokiom 32, conmtaining an aree of 0410 earss,
noTe or 1gss,

&¥1 of tho above deserllbad esgemsnis, frow "s? through "L, inelusiwe,
wore soynized by she United Statgs of Avarism by » Deolarstion of Taking
datad Sepiember 25, 1948, in fhe sii vatithed, "DEITED 8Z4TR8 OF AMERICA
¥ Hine Pereale of TLemd, BY ALT, being Wo. B55 of the Givil Dockst of the
Tnitod Statas Jourt for the Testern Ldstriod eof Lonisleus, rsecordpd in fon-
veyrnas Boolk BRLl, Page L4P, and Lelng eonfirmed in a jJudgmant in the sume
atyleo and pumberod casne rouderod 21 Pebrwary 1848,

9. A rightecf-mny one hundved (106) feeh im widbh, belag 50 fuet
on oash plde of the following deseribed senleor limgs for the following perposess

(i) Tor the goneitruutiom, speredion, temewiny, miteration,
inapsetlon and meinfonence of o railroud Yraok or Sruake,
ogathey with 8l sidinge, sxiteob frecks, oonshruoiions,
tuildings andfor sppurienances someatad with or inmeidental
o the comgbruesion, operation and maintenasaes of e
railpond hnﬂ epliread Yook or trackse

{11] PFor the conglwantion, sparation, vonewlng, effaration,
inspection aad maintonance wt aleotricel dransmission and
power limes and/or talophons and Wwlegraph lisss, togather
wikh the right %c plmcs, sroo® sad meintain, ingpeot, add

%o the stimbey of and yologets ah will poles, towers, ¢rosge

arms and {ixtures, sad string wires apd cabiles addlag theraie
1

from time to time, and te owh and rowave from the bLelow

doseribed proporiy, aud the property adjeining the some
for & Alekunce of fordy (40} fees south, suy btvsas, overs

banging branches, »r other obstrushions.




(3i1) For the purpose of laying, sperating, renowing, aliering,

Ba

Cu

da

inegeciing and maintelning pipe linsa for ¥he transmission
of oil, gee, petrelewm, and ather prolfucia,

(Refarred %o for idensifiontion puryoses sp iract No. 15)
Uver and sordas the Houth Talf of the WA 1/% of Heetion

6, T 10 5, & B %, apuihvestern Distriot of Lovisiang, amd
more fully demoribed az: Buplumiag el o point on the North
line of zaid trash approximutely 108 foat west of ivs
norbhexst aovnery theaps 4 659 157 ¥, 1908 fesh wmare oF
less, ®o Statlon 10% pluz 60.9, a4 ﬁfm point of wourve of

t 50 ourre o the Lei't.

Thense unllcmlug 3% nwrve b0 the left %o the Bowdh Bowmdsry
of tha 8 LA of the ME L/ of male Sestiom 5, mnd con-
taining 8.9 meren, Move oT lesw.

Zelng the swee righbeof=way acquired by Dofenge Plant
ca:pore{.wn from Bistsrs of Bmrity of the Luoarmxte Word,
by dped dated Sanmery 81, 1044, Beoring £ile number 30!9915
snd pocorded in Ooak F88, page 177 of the reesrds of
Qeloasisy Ferishk, s

(lloforred to for idemtiffootion purpeses as Tract Ho. 14)
Tver and aorosn She Rorbhwest cormor oF he N 1/2 of Bhe
WY 1/4 of feotion §, T 10 8, I 9 W, Southwestern (Mstriet
of Lowiolenzg seid right-af-way being 100 faet wide, OO |
Poa's on omch slde of She dantor lina of said Track, as |
now located, and combaining .8 of an mora, weve or ledt,

Heing the sume right-of-mey acguirad by lefenme Plond
Gorporn'aimn Prom Lruom B. ¥illsr, Fdgar Miller, Hemmah
L. Monday, Hilwa B. Teoheen, #lxine Bennlenstein, Irms
Lo Tiomen, Belma ¥, Plu by Jdeed dated Hay 8, 1844, [iled
for recovd May 16, 1948, ia Comvayanee fook 371, puge
218 of vhy rocords of Galeaplou Farizhe

The right=ol-way bereby eomveysd over aad poross this Paresl
3 " dees not lunlude a righbeof-nay Por the pyriss of
laying, opovabimy, remewliny, sllowing, inspeciing and
nmim:aining pire 1inws far the traveiseing of 0il, gae, |
potraleonm, @nd other producty. i
|

{foferred %o for identifionbion purposey oo Traots Hos. 17,
18§ and W9 Over uad norass ohe Al 1/4 oF 8B 1/& of
Sectlon 6, 7 10 8, R D %, belSmyg 100 fueh vwide, 50 Lees

on eaah sido of Yhe genber line of sald track, sag now
lonatad, and conteining 8.7 worea, mora ar legs.

Roing the wame righi=ofwsmy moguired LW Pefenss IMlamt
Gorpurutien £rom Johu B, hrane, ¥rd. Vieato Olgen, and
Hea. Nargare® lnhrer by degd cis\had Supat #6, T84L,
beuring fils nuvber 414522 nod racorded §am Book 378, pasm
88 of %he vecords of Calamsien Parish.

(Reforred %o Por Ldsabifioution pwrposes as Tragh o, 20)
Gver cod auypss tho Soulhemst Quartas of the Sou‘t‘.hanst
dvarter (58 1/6 of ST 1/a), Scotion 8, T 10 8, R 8 T,
Jonthweatorn Blatriot of Lonlsisaas, beiug 1aq fee’t widae, |
§0 feet on each aide of the cen¥er line of maid Yrack, &g

avw lognted, wnd eontulning approximotely 3.5 aorese

Being the aume yight-of-way aequired by Infense Plani

Sorperafion from the following nemad grantors by deeds duted,2s follows
bearing the Sol 131\1111@ numbere sad reesrded Lm the follewhng

booke and recorde of Culowsien Purish, Leulpienas
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FpiEs PATE FILE M ﬂiﬂﬁﬂ'\BﬁD

Amaeballe Searnay Mavoh 28,1044 INH8BA8 Convaysnce Book G7,page 154
Zaater Izveny Koarnsy Liviegstoa April 1, 1644 $aBGL? Gonveyangae Bock 370,page LES
Charlas Ja Viright Howv, £, :844 S13LY8 . Coaveysmea Bodl $79,pags 282
Bryam H. Weight Kovs 28, I8ad 318182 fonvayonoe Dook BT¢,pags B8F
farrell V. Height June 1, L9dd b adpaktied Qonveyanea Baok 378,page 3UE
Helem Wright Kobsrtron How. 14, 1944 SLRLTT Gonvayance Book §TY,page 251
Florames Yright ¥ellune Fovs 4, 1942 3L8179 Gonwayance Book 379,page B6E
Harie Ana Esarvey Enroh 26,1044 308860 Gowraywrea Doak $70,vage 152
Mrg. Liillie Useraoy Yelason Harch 28,1982 06048 Gonveyance Bpeolk 879, puge 187
Sizmon Bolivar Houraey Harch 25,1943 J0ou4E Canveyance Book $70.page 183
Sadel . Kearney, Guardinn Dasa. 14, 1944 SLEISL (ouveyenoe Baok 5'?3,115;;@ $37

of ‘the minors, Gsargs T
Rearnay, Jv., Roth E. Tsarasy,
and Jwme Fotrisia Hearmsy

Ruthk Agnss K. Bozelsy Mool 28,1944 508849 Conveyanoce Book 874, paze 158

g. (laferred o for identificabior purposos e Track Ho. 21}
Svar and aoross the B 1/4 of tho ¥R ;76 of Smehion 7,
T 10 ¥, R 9 %, Sowlhwestern blstmlet of Loulniass, bdimg
100 Tost wide, BU fest on sadh zide of the nonber lise
of gzl tvack, ag uom lgowbed, and contedning &.6 noves,
=HTW 6T 16T

Being the same right-ol~wry acquired By Defonse Plant
Corpgogation from MNrs. One Belierg Hre. Macie Loulge
Fleigs Mre. Aunguate Rlplinger; Hres. Tobliathe Broaksg
Sa 8 Doker; and Kre. Gargore’s Traban, by desd datad
Pourume'y T, 1944, boaring file number SOG06H add
readrdefl in Book 864, page 604 of the raoords of
Caleoashoun Fariah.

#o (Refovred %o for identifienticn purposps as Traok Hus. 32)
Over and @Oroda Ghe BAOUCHWOED QUATTAr 0f NOrCHoRas
Guerter (87 1/4 2 HE 1/8) of Section 7, 7 0 8, B § W,
Southwestern Aiatricd of Louieians being 100 St wmide,
60 fent oh anch side of The cewber lime of geid Lradk,

>< s gow loecabed, and ecntednivg wpproxlnsitely .5 asrod,

Baing ¥he swie righb=-of-wey eequired by Infense Fland
Gorgarntion from the follewing named gramiers by dead
detad, bparding the fyllcwing numbsre and rocsnded fn
tha following hogka snd recordes nf Calegalen Fardigh,

louialanas
B DAEE. FILE Hia ARTRD:
i Te 0o Faufus aad Mug. 81,1446 28445 Conveynnes Bosk 389, Page 478
Bra fie D Gauleen, Jr.
Hro. Yora Porking Degs. 28,1904 323550 Unmvopanse Book 3834, Page 278
Amgpsdozn Hntionsl Hands Tee 15,1944 345850 Gonweyenaa Book 384, fage 277
of Zonvmont, Tomas
dra, snma ¥, Bordsgas) Dac. 26,1944 Z33567 Cnaveysnes Hoolk 384, Page 275
¥yg. Katharine Be Habbhewe) Eoc. 14, 1944 323534 flonvoyense Book 384, Page 7

& Br. . Adrience Bordeges)
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Comem, - - DATE FILE KO, ERGOVEED

- ’

Eroin Js Laaig.m Bac. 18,1844 228656 Coaveysnes Boak 384, Page 274
Boryl Yo Bnrdag,e\;a fsa. 15,1944 Rt ltD g Gonwsyanes Hook 3084, Page 272
Enther Wigouiden Lpa. 16,1944 523653 Gomreyauce Sook 362, Pags 5BY
do B Bravesard Bags. 15,3884 23852 Emve',,;uneo Boak 302, Faes 580
EZra, Fosalle Trone Smith Hah. 26,1845 23945 Bonveytace Hook BB, Fape 684
and Fred . Suith

Charles G. Hoolks sné Moy 6, 1844 3236851 Conveyange Yook 402, Papm 535
Charlss G FHyoks, Jr. ‘

W, L. Gesen Marok 28,1045 523550 Conveysnee Rookr 363, Fege 538

(Reforend to for idembvificeatlon pmrpases sa Traot Ko. 23)
Over aud w0roos Gha RArchwast porbion of ohs M6 L)% oF
tha 9% 1/4 of Bepkion 7, ¥ 18 5, ¥ % ¥, Southwostern
Tiatriet of Louislans, heing 100 feet wide, 50 fsek oa
gaoh plde of the sanber 1ioms of sald track, se aow
lovated, and cumbaiming spprozimstely ome (1) sare.

Belny the sume righb-of-way saquirsd by Defénse Pianb
Dorporation frow Blize Guiot (Suillovhs) by dewd dabed
Fabruary 9, 1944, bYearing Lile number 306208 aud
reporded in Hook 463, page 260 of the rsesrds of
Caleastoun Pnrigh,

(hoforred to for identificabion purposes us Tract No, 24)
A righteofermy over and agross e 5.% 1/4 of 8 L/% of
Saation 7, T IC §, & 2 ¥, Gouthweshern Dintrict of
Louiplana. 8elng 10F feet wide, 60 feet on sach side

of the osater lime of snid %rack, s now loonted, end
eonFiining twe and Pivo-twaths {2.5) nezes, more or losg.

Being the sume rightwof-ney agquived Ly Dafonge [lant
Gorporatlon from Forwll Tumber ompany by desd dedted
Felantary 4, 1944, dearing £3Ils puvbop F05834 and
reoorded i Boolk 384, puge 435 of bhe racords of
Cxlonalisy Farigh,

4. L porpotunk gassueat fer the oongtructiom, wse, operatios,

weinkenanse, repalr rad removal of a railroasd %Yrook or tracks, & pipeline

or pipelines, and olastyie power, Yelophone nond talegraphk lines, poles,

towers, and guye, LU0 Puek in widbh over and asross the following pawreel af

Isnd, 60 foebs on ench alde of o conter line, sanld emseawent belnp more

pewrticulaviy dasoribed as Followar

Ae

(foforred Yo for identifiontlon purposes es freoh Ho. 25)
sginning 8t o point 631.4 Tes®h West of The sauthoast
dormay of the BB 1/4 of the 5% 1/2 of Seeblon 7, ¥ 10 f,
L 9 %, Bouthwesb Louvisions, theuds Forth 16% 16¢ Esat
1370 2ok, wore or legs, to the morth lins of sald ST 1/2
of the S 1/4 oR Seotion 7, T 1O H, B 9 W

Togethwr with the parpetual right to elesr wad lkeep clonr a

ghrip. of land BO faet in width on the Soutk sad Keet gide of said parcel.

The shove deseribad sagoment was asquired by the Tnited Siabtss

of imerlon by e Teslazatlon of Taking Gated dudy 5§, 1938, in the sull smbitled

& 9L s
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SYFITRD RTATER OP AMBREIOE we Twe Yarople of Land, R A1%, Bo. 859 of the
fivil Tedket of the Unitad Statee Courk for the Yeubtern Diwtris® of loulelzna
reasrdad in Convayavse fock 566 at prpe 100 aad eoulirmad in e judgmons
in ths sams skyle and numbared cass rendsred Hay 12, 1944.
I% is wderstocd sod ageesd by and Detweem the pavbize harsba that
Bhis eonveysnse sranafers and agelgas $o Bhe Furchager any sad all btransfergble
rigits, franb‘hxsﬁ;s, licoppea sad perwite which the Vandor way hawe sbiaiped
and vow holde from emy gevermmental agencise or sub=dirislons for the
sragtruotlon, maipbdvencs, aad opeen4lion of the vallread herchy euwrraysd
ooy and serasz he rights of way hereimabeve deseribed and any zmd &ll
navigahls sbrowms, puhliie s'mcijt; apd highweye troversing seme.
he abeorn doaurived proparby, righto-of-uny, servitmdva, and ousee
raabn ore comesyad o the Parchnesy suBlzet be any end all roszervations and
excapbicns whivk mey appear from the Fublis records of Culeaslew Pavish,
Btake of Lovisienm, lasluding bus aot linited So She following (all referencca
to "Hhations” hovelnafiexr ave kused on the plat, bhereianbalers roferiad a,
progared by F. Shubte’ Sons, dated Sme 7, 1848, and ravimed ¥aroh 82, 1346,
and. Aprii 22, 1948%:
Yo %he gaservetlcme for oil and gas lesaee and other cansamnita
V voant righteecfenay, os geb dot IR the deedS rom Cities
Eorgice Heflufng Oarpurshitan to lafonse Flust OJerporation,
dated Augnet 85, 1834, and reocorded in Book BPSE, Puge 205 oud
in Boak 4?8, puzs 45 of She records of Oelousion Poriah.

2. 4 Horth and Sowih publin mad 60 fewt wife whows seater line
croasns e seater lime of the radileny ab Flatiom ¢ plus 3.

3. 40 Pret amd Voot publis raad 60 feab wide whese oenZer lindg
oyouzes the genlsr llzne of the railwny st Statlon &5 plus @8.

&a & Hocbh cd Soukh public zosd 88 fuab wide whase cenbur lins
aroerey the railwey ab SSstdon 84 plus 48,

Bo & 280 font Hovdh end South Fudersl Socsrs Highwey whese senter
ne eroames the pellesed wh 8%atien 178 plum 9Fuls

& A Q0 Pooh Tast agd Weut State Highzey phose cemtps iime

oroasee fhs ralirond ak Stetion 885 plum 32
Tondor axyramsif; rageeves Loy Ltgell, fiw suvossrsors, and exsiyms,
Bhe 1ﬁ@ﬁh to was jointly with fhe lurchassr s rights of wuy wnd oasempnbs
herein deroribod wader Subdivielen IF ol thy deugription of the properdy adide
weyad hersunder Lor the purpone of uslng, aperaiing, mainteining, rapaiviag,

retooabiang, wid romoving sny and oil azistving fecliliifes (othoes than bhone

songeyod wadar fabdiwiatom T of the deacriptiust of the property cmmveyed hareiz)
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which may be located im, om, or under the lsnd cuversd by aush right~ol-way

and ezpamwns, Inadwdiing apeolficallky, but neté limited %o the follewing:

3

Ba

i

v G

Ho

10,

£ 30" Horth and foutk gas line whivh orgsses the center
lins of the vailwmay a% Station § plus 51, koown an fefenws
Plant Gorporation Yinga

& Horth and South 6" ol Ilao whioeh arosges the esanber of the
rallway ob Stmtlon 4 plus 13, known ue the Hogeolla
Petvrelovm Jompany lirg.

k8" pipw line vhich orpores the oomier Ling of tha rail-
razd in a Bortheogbe~Sauthwest dfraoblom et Jeallon 84
plus 2546, kuown as the ujion Sulphur Compeny line,

4, " pne Iiny whioh orasges the centsy iins of tho raile
road i & Rortheast Southwasy dirsction st ftation 88
plus 85, kuowzn ng She Relonge Fleant (prporadion ling.

& BO¥ gas ling which orogses the center line of vho ralle
rosd iv o Hortheast Southwosh ddrvpstisn el Stetiom 0L
piun 58.8, kpown as tha Dofenne Flant Corporatiom lise.

An 8" oil. Mine wbich erogees She e=nisr }ime of Ghe rallreoad
in en Push and Bea§ dlrsotion ob Bistion 201 plus 38 and is
knomn a5 the Hagnelia Fatrolsym Compssmy line,

& 12 brine ine whick arasses tha cember lins of the rall-
road £ & Worthezs$s donthwoet ditgoblon at Jtation 214 plus
23, koown a8 the Hwihiseon Alall Works Iime,.

Varione ond suwdry Inter=-plant pipe comnsokions betwean
the Bobadions P2Xant, snd Shs Fircatons Tise pod Rubber
Ooumpany [lent which erosses the zailroad Belwesn Siution
229 plus 00 aud 2BH pluy 52.

A4 righteofwway for tslaphone linos whioh enbsr seid sailwey
wighteof=way at Station & plus 60 snd continuss on zeid
right~of-vey % the ond of the railroad =t BJtablon 286 plug
$2. The said telephone line centarg £yxom 44 %o 46 feob

te the Wost or Right of roilwey center lire and is aporated
by Houthemn Bali {elaphome and Tolagraph Company.

A pransmiagion lina righb-off-umy along the leof% Southeest
side of the railway; said powsr line belng loouted wlth tho
center Yransmisaion polen from forty (40) o £if4y (60)
foot %0 the lofs of raiiroad sonter 1insg said Hranamiasglon
line entors geid reilway right-ol-way at Station 8% plue

81 and combinues on gaid righteofemsy zo Tetlwp 255 plus
52 at the ond off vpid vallwmy ling, Thig trasamiesion
ilas right-of-way Ls Cor Dafounse Plant Cerporation powsr
ine botmvon Citles fervice lefining OGompany end the
Defense FMlank Horparntion Magnsaiwn Plamt.

It Lz understood and azreed by snd Iwiwpman the parsins herobs that

the rights hersin reserved by Vendor sholl ba exerciged in such mumner as noé

to domsge the property or melerially interfere with the Purchazer's use »f

righis-of-wayr and easements hersby conyoyed.

T FIRVE

AHD PO WOLL: The eald proporby unbo the seid Purchemer amd

tha Furchassr'’s sucosgsorse and sesigns forever.

This sale ie made and nceapted Car the ccaplderntion and upon She

Gormo end ecaditions az followe:
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1.
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Bl

The priec and sum of Two Hundred Fifty Thoueand (J250,000.00)
Dollars cash which the Farchaser has wall and trwly paid e

the Veuder who askoowledges recsipt therend amd grants £1J-_1-i
aaquitiencs and disgharge therefors

Povdhgeor cortifies B8 e QQﬂd‘i-itiDn of thiw sele bhak it &3 sot
pureheging the property herain comveysd for tha purpase of
resolling or lesaing i% and in vo caex will Furehusev rossll

er loass said propersy wibhin threo yoara from the date horsef
without Lirgh obipining the written swthovization of the Far
Asgote AGminLstrator.

Tha Purchager qertifias that it hes begen common cmrrior .
operation of satd 'tz'l;cm@o apd hns established sald beackags
mithin the ewitehing limits of a new svation named West Lake
Bharlogs bas established Lling hawl ratms Lrom this new etetlen
which are the sams -as tho llse haul retez to emd from bake
Chazlon, Louwislens, after fillagqof teriffe, and wnoticap in
the austomary ssmeor afber okbtaining the ragaired approvala end
aurharisasion fyen the poverumsniel dgemoiss sunosrned sad She
eonsurroncy of c:@:;e's' prriigiyating raitcoedea

That Parshager agrans hhat 1% huo obteined all of the necesgary
permits and sutiorisations for the pumming of exid rallromds
The Pwroheser will suswse jte praporticnate share of ¥he fazes from
s dete of s treualsr. ‘
The parties hern't-o oxpreesly dispensa with he produstina of

the usual and gustommry moTsgags osrbificats.

K& WITRESO WHBRROY the purtles hwreto huve esuasd this instrument o

te axesnted it seatupls this 2lst doy of _ Mey 1947, in the

prosgnse of ths undergigned eompetent wiitnenged,

WATNENGES ¢

UNAMRD ATATEE O ABKBIZA AND

REQUERTRTCTION FIMANLE QORPIRLTIOE
Acting by end Through
Fer sgeots Adminisbrafor /7
By ’M”J’/;{"Z '"47
Deputy Regional Direchowr

27_2
7

©-Y

P,y

% 1ca~Presgident

/‘/4 m, TREEAS AHD WAT ORLRAHB RATINAD COISPANE

Executive General Agent

= 14 =
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STATE OF LOULSTAWA
PARTSE OF ORLEAHS

Onr this 2lst day of Mey ' 1947, before me, = Notery

Public in and for the said Stete snd Parish, persomally sppeared Cannon

P, Clark, who being duly sworn acknewledges thet hs le the Depuby Regilomml
Director, Office of Heal Properbty Disposal, Yiar Asssbs Admintgbretion,

and that pursuant %o a Delsgation of Authority of the War Assebs Adminis—
tretor executed onr Navember 23, 1546, and the provisioms of the Surplus
Property Act of 1944, as ameénded, he hag been duly designated, autherized,
and empowered by the Wer Assets Administrater %o sxeewte the within
instrument or beohalf of said Administret or; he further acknowledges that
he exesuted the gaid ingtrument inr behalf of and as and for the voluuiary
aet and deed of gaid Administraber, soting in hehalf of the United Stabes
of Americe aend the Bscanstruction Fimus Corporabion; and thet he executed
the same in the capaocily therein shated snd for the purposes and considera-
tions Thereln exprsssad.

Given under my hand and seal this o1sb dey of _ May X947,

STATE OF LOUISIARA

PARTSH OF ORLRAES

Bafors ma, the uadersigmed Wotary Public ia and for the sezid State
end Farish, poraonally came and eppeared R, W. Barmes wha deslared and
ackmowiedged that he signed, czecutsd, and dal'ivex-'ed‘ the forogoing
inatrua‘\an‘t for and oz behalf of the IEXAS AKD WEW ORLEANS RAILROAD COMPARY,
s Tozms corporedlon, in his capacity as Viee President of zaid corporation,
being duly emthorized, as the free act and deed of said corporabion.

Given under my hond and seal thls “1Stday of M3y 1947,

M“(ﬁj S/MM
Dy’ﬁa-y Blic W,o—g"‘@-r.

e

o 15 =
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STATE OF LOUISIANA
PARISH OF ORLBARS

Before me, the undersigmed Notary Public in and for the sald
State and P&risﬁ, personally came apd appearad W. B. Buroh, who
doclared and scknowledged thet he sigmad, execwted, and delivered the
foregoing lnstrumeant for and om behalf of THE EAHSAS CITY SOUTHERE
RATLWAY CONPAWE, o Hissouri Corporation, in his sapacity as Geveralk
Agont of gaid corpormbion, being duly authorised, as ths free sct aud
depd of said corporetion.

Given under my hand snd seal thia 2let day of May 1947,

,QM
AW w&_lic h

United States dosuuemtory sfvmape in the sum ol §275.80, duly

dafaced smd cancollad, ars affixsd 4o the exdgial esunteypert hersof
Filed for reoord in the 0PPice of the Clark of Cowrt and Ex-0ffielo

Register of Convayunces for the Parish of Calemelsu, Tioulslsaz.

- 18 =
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CERTIFICAYE OF _ sogracsyp SECRELARY
REAL PROPER.Y REVIEV BOARD
WAR ASSErS ADMINISYRAWION

T, tI{e undersigned 3 Gy Porg
featebant Secretary, Real Praperty Review Board, War Assets
Administration, in my official capacity as such hapdgbnot
Secretary, and duly authorized in the DELEGATION OF ATLHORILY INCIDENT
w0 TEB.CARE, HANDLING AND CORVEYAWNCING dated November 22, 1946, %o

make the following certification, do hereby certify:

1. That

Gt Vs is the

£ 1
T aEWER

4 I Var Assets Administragion,
fead—reperty—; o

L";‘a; felesna. Loulalong , duly appointed,

authorized and acting in such capacity at the time of the eﬁcscution of

the attached instrumens.

2, That the attached DELEGATION OF AUTHORIZY INCIDENY {0 EH.E
CAR®, HANDLING A¥D CONVIYANCING is a true and correct copy of the
ariginal of said DENEGATION OF AUTHORINWY, dated Hovember 22, 194A4.

Given under my hand this _ 2iah day of ilav , 1947 .

S _Secretary
Real Property Haview Board c
War Assets Administration
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VAR ASSEDS ADMINISTRATION
{HOTICE)
DHELEGATION OF AUTHORITY WO.

DELEGATION OF AUTHORITY INCIDENT TO THE CAR®, HANDLING, AND CONVEIANCING

The Dgouty Adminlstrator, Office of Real Property Disposal, each Assiatant
Deputy Adminisbrator, O0ffice of Heal Property Dispoesl, Yar Assets Adminlstration, the
Zone Adninistrator and Zome Director, Office of Real Properiy Disposal, in each and every
War Assets Administration Zune Office, and the Regional Dirsctor and Deputy Regional Di=
rector for Real Property Disposal, in each and every War Assets Administration Reglonsl
0fflee, excepting the Fort Wordh Reglonal 0ffice, are hereby authorized, individually (1}
%0 ezacube, acknowledge and deliver eny deed, lea2se, permi¢, céntract, receipt, bill of
sele, or other instrumente inm wrilting in conneetion with ¢he eare, handling and disposal
of surplus real property, or personel property assigned for disposition with real property,
located within the Unilted States, ite territoriss and possessions, (2) to accept any notes,
bonds, morjgeges, deeds of $rust or other secwisy imstrumente teken as consideration inm
whole or in part for the disposition of such surplus real or personal property, and to do
21l acts necessary or proper to release and dischargs any such instrumen’ or any lien
created by such instrument or otherwise crested, ard (3) to do or perform any other act
ngcessary 40 effect the transfer of title o eny such surplus rsal or personal propezriy
located 2z above provided; all pursusnt to the provisions of ¢he Surplus Property Act of
1944, B8 Stat. 765 {50 UsS.0o App. Swpp. 1611}, as emended by Public Law 181, 79¢h Comw
£ress; Executive Ord.ar 9689 (11 F.R. 1285); Surplus Property Administration Regulation No,
1, 23 amended (10 F.R. 14064; 11 F.E, 28023 11 F.R. 3035); and Surplus Property Adminle-
tration General Amendment of Jamuery 5, 1946 (11 F.R. 408),

B, G. Bhet%, the Secretary, and J. G. Ford, the Agsistant Secretary, of the
Reel Property Revlew Boerd, Ver Assete Adminlatratilon, ars hereby authorized, individually,
%0 certlfy %true copiesg of ¢vhie Delsgation and provide such further certification ag may
be necessary to cffectuate the inient of this Delegatlon in form for rscording in any
jurigdiction, as may be required,

This Delegation shall be effective as of the opening of business on Ncvember
23, 1946,

This authority confirms such authorities previously granted under dates of
Ma:- 17, 1946; May 29, 1946; July 20, 1946; September 16, 1946 and QOctéber 31, 1946, as

de not conflict with the provisions of this delegation,

;ﬁ% o ’Qﬁ_\
Hovember 22, 1946 ) RO ~mﬁmﬂﬁ :

Aduirdgtragor

47-3980
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RESOLUTION ADQPTED AT REGULAR MEETING OF THRE

BOARD OF DIRBOTORS OF THEAS AND NV ORLEANS

RATEROAD COMPANY, BELD AT HOUSTON, TEXAS ON
WA 12, 1947,

on sotion aul,jr nads and ssgondad, the following resolu=-

tion was wenimously adopted:
wmms; the Chairman has advised of ecmpletion of

all detgil,s in connection with the contemplated purchass by thj.s
Gompany , jointly with The Kansag Gilty Soubhsrn Raillway Company, _
from Tnited States of Ameriga and Reconstruction Finance Gorporation,
of the spur line of trapk , togathser wlith certein interchange and
storage tracks, including tuvnont eonnaetiens, all of sald trackags
aggragating a total length of epproxmimataly 6.42 miley, bogether
with righf;wof-way, r;-anahisss; licenseg and permits in comnsction
therewlth, located in Caleaslsu Pawrish, Louisiana, mors partisularly
desoribed as follows:

Main industrial lead track extending aepproximately
L,,83 milag in a general southerly and southwesterly
dirgetion beginning abt a point of connecbion with
Kansas City BSoubhern Railway Magnesium Plant brack
at enginegr atation 04100, said point belng near
northaast cornexr  of goutheast quarbter of Seobtion 33,
Township 9 South, Rangae 9 West in Caleasieu Parish,
Lovlgiana, axeept that first 200 feet of hrack ownad
by K.G.8. Railway 1ls not included, and snding at
engineer station 254485 al novth line of Rublic
Highway located along south line of Seotion 18,
Township 10 South, Range 9 Wesh in Caleagiew Parish,
Loulsiana; two storage tracks, 2,996.5 fest and .’
2,627.8 Teat in lengbth, located near point of be-
gloning of main lead at place comuonly known as
Rosabluff Yard"; one storaga track, 1,87L.4 feet

in lengbh, near end of main lead; tornout connectiong
for three tracks, approximating a total of 727 faeet
of track, diverg from seid maln lead track and
for two tracks, approximating a tokai of 407 feat of
tracl, diverging from storage track, all sitnated
within said Section 18, and lying within main lsad
right-gf-way of normal width of 50.feet each side of
center line of main lsad track; drainage structurses
under trackage and mpads, eonsisting of various ;
diameter concrgte pipes, box eulverts, timber trestl=-
ing and steel girder span; highway orossing sisns,
privadte road crossing and public voad crossing
improvenents; and other improvements of anymburs
perbaining to construction or operation of all
irackage desoribed; total mileage of trackage
Gesoribed herein above amou.ntinﬁ to L.788 of mein
lead track and 1.635 miles of other track, it belng
underatood that turnout cennsotion to so-called
Maplewood industry spur is net inoluded in trackage
involwed., All "Stations® hersin referred to ars
delineatad on a plat of survey prepared by T. Shutts!
Sons, dated June 7, 1943, vevised Mareh 22, 1946, and
April 22, 1946.




WoW, ‘I'Hé}REFGRE, BE IT RESOLVED, Thet this Uompany complete
tha purehass ¢f sald property for the ‘price and sum of Twe Hundved
Fifty Thousand and no/L00 {$250,000,00) Dollars cash, to be paid
joiatly by it and The Ransas Oity Jouthern Railway Gompany, in the
proporiians of ons-half sach,

BT I7 FURTHER RESOLVED, That I, A. Craft, Exeeutive Vies-
Prasident; and R, W, Barnes, Vige Prasident, be and saoh of them is
heraby gufthor-ized' and empowarsd o axesute; on behalf ef‘th‘is
Company , the nagessary dsed contalning sucoh stipulations; terms and
conditions a8 in his discretion he may desm-fit‘and'preper; %o axg-
cuta any and all other 1nstruments, and %o do eny and all other
things whabsosver whichk he may consider necessary %o carty out tha

purposes of this resolution.

I, G B. Herbart nereby cerblify that I am Seoretary of
the Tgxas and Wew Orleans Railroad Gompany; that a regular maating
of the Board of Directord of sald Company was hald at Houston,
Texas on May 12th, 9&7; that said meeting was duly called and
held pursuant to all legel requirements, and bthat a sufficient
number of Dirsctons wared present to comstitute a quorum; that
gald meating was duly beld in all respscts, as provided for undesw
the By-Laws of vhe Gompany, and that the forsgeing is 'a true and
complete copy of the rssolution unanimously adopted at sald mgetingo

Dated a% Houston, Toxas, this day of May,

%ﬁ%ﬁ

‘Seeretary
”axas and Hew Orlsans Railroad Gofpany

1947,




T0% ULAR AVHUAL MEETING
BOAAD OF DIRECTORS OF THE 48 CIT
RALLSAY COUPANY, HBLD AT i GITY,

By
-!-94' [

REROLUTION ADCPRED AN 7HE RBE
OF TH
S0UY

R,

mama me e Gs e e

On motleon duly rede and secondad, the follaowing

rzsolution was unenimensiy adopbads

line of tracl, tegebiwey wlith cariain in

tracks, ineluding turaout comechlons, all

on beginning at polnt

an Cley Sownthern Rad

»

B 4
neer svation 0/00, )
nontheast corner of southe quarter of Peabion 33,
Tormehdy 9 sSowih, Range 9 West in Calcazien Parish,
Lovigione, except thet flrst 200 feet of track owned
by Koli.Be Railway is nob iunclvded, sl ondivng al
enpinoer statlon 254/0% at nowth llne of Public Wighe
way loented along sonth line of Suebion 3.8? Townshlp
10 Bouth, Range 9 Weeh 1n Caleagiew Parich, Lonlsianaz
two shovage tracks, 2,998,7 feet and 2,627.5 feel in
longth, located near point of begiuning of wala lead
at 9lave compoply knovm as "Hossbluff Verd"; one
shorage braclk, 1,974.4 fTeet ia longil, neer eud of
nain Llead; turnout comneollons for vhree Gracks,
approrinacing g toval of Y27 feet of track, diverging
foem sald main lead teaclt and fop two tracks
approxinnbing a Sobal of 407 fact cof Hwach &ive:egﬁ:a.g
from scopege track,; all sliugted within .rm.id Sactilon
18, and lying within wain lead right of way of nowical
width of 90 fesd oach glds of genter line of wali
iend tracky draivnege structuees nedey trackage and
roads, conzlebing of verious dlometer concreye nipes;
o ellvoprts, timbey hrestling and stsel glvder spony
Dighwey orosding algns, priveve road crogsing g
sublic roal orossing loprovewsnts; ond other lmproves
moais of any nabupe perieining to constructlen o
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eperation of all trackage dsscriheds; total
mileage of trackage descyilbed hersinsbove
amounting to 48?83 of main lead track and

1,635 miles of other track, 1t being uader=
gtood that turneout comneetion to gomealled
Haplewood landustry spur is not included ia
trackaga involved. ALl '"Syations® herein
referved Lo are dellneated on & plak of survey
prepared by . Shubths! Sons, dated June ’7;, 1943,
raviged Merch 22, 1246, and April 22, 19405,

BOW, TINREFORE, BE IT RESOLVED, Phal thig Company
Gdoay hersby rabify and confimy the purchase of zaid
which was made oy the price and s of Twe Humdred Fifty
Thousand and Wo/200 ($250,006.00) Dollars cash, paid jointly
by 1t and Texas & Wew Orlesns Redlroad Company, in the

proportions of one half sach,

BE IT FORTHER RESOLVED, That the awtihority and

L)

power of W. D, Burol, General Agenb, in executing this deed

ol bghalfd of this Company, and in executing any and all

i necsesary %o tho complebion
of this transaction, &5 heweby vecognized; and his actiong

e T e

1

5 Go Ha BACOE, hereby certlly that T ou Assistant
secratary orf The Konsas Clty Soubh Redilway Cowmpeny; thetb
the regulazr annwal mesting of the of Direccors of aaid
Company wag held at Kaneas GLty, Hlssoupd, on May 27, 19474
that said meeting was duly called and held pursbamb %0 all
legel wreqnivemenis, and thet a sufficlent numbeanel Directors
were present to congbitube a quovwy; thab sald meeting was
duly neld in all respechs, as providsd for uvnder The By-Lovs
of tho Company, -and that che Loregoing is a trve and comylets
copy of the resolublcon unanimonsly adopted at soid npeetlag.

Dated aft Eansas City, Missouzi, %thig 27%h day of
May, 1947,

L »

pelovant Bedretary
fhe Kansas Cily Southern Reilway Company
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF DAVID O’NEAL,
DIVISION SUPERINTENDENT, OPERATIONS, SOUTH DIVISION
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT B
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF
RICHARD T. BARTOSKEWITZ, ASSISTANT VICE PRESIDENT,
SOUTHWEST DIVISION,
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

My name is Richard T. Bartoskewitz. I am Assistant Vice President for The Kansas City
Southern Railway Company (KCS). [ am responsible for operations on KCS’ Southwest
Division, which extends from Shreveport to Lake Charles, LA (including West Lake Charles and
the Rosebluff Industrial Lead), and beyond to include Beaumont, Port Arthur, Houston, Corpus
Christi, and Laredo, TX. My office is located at 1610 Woodstead Court, Suite 470, The
Woodlands, TX 77380.

[ am providing this statement to address the inadequacies and inaccuracies of the
operating plan put forth by BNSF Railway Company (BNSF) in its December 31, 2014 filing in
the above-captioned application. Based on my review of BNSF’s operating testimony and my
knowledge of operations on the Rosebluff Industrial Lead, I conclude that BNSF’s proposed
operation would substantially interfere with KCS’ service to customers on the Rosebluff Lead,
both those customers that KCS serves directly and those customers for which UP provides
switching service to or from KCS. I believe that BNSF’s proposal would likewise necessarily

interfere substantially with UP’s service on the Rosebluff Lead.




EXPERIENCE AND EDUCATIONAL BACKGROUND

I have worked in various operations management roles in the railroad industry for 17
years, including 15 years with BNSF Railway and two years with KCS. From 1997 through
2012, I held various positions with BNSF Railway, beginning as an analyst in line capacity
studies and operations analysis in 1997. I was subsequently appointed manager of interline
management in 1999. From 2002 through 2012 I progressed through leadership positions of
increasing responsibility in field operations including terminal trainmaster in Houston, TX;
division trainmaster in Silsbee/Beaumont, TX; terminal superintendent in Temple, TX; general
director of transportation in Seattle, WA; and division general manager in Billings, MT. Much
of my work for BNSF was in the Texas/Gulf Coast region.

In 2013, I joined KCS as Director of Field Transportation for KCS* Southwest Division
based in The Woodlands, TX, and was subsequently promoted in early 2014 to my current
position of Assistant Vice President, Southwest Division. I report directly to KCS’ Vice
President of Transportation and Safety, who reports to our Senior Vice President and Chief
Transportation Officer.

RESPONSIBILITIES AS AVP, SOUTHWEST DIVISION FOR KCS

In my current assignment as Assistant Vice President of KCS’ Southwest Division, I am
accountable for leading and providing oversight for the daily operations of the division including
safety, service to our customers, and financial performance. KCS’s Southwest Division extends
through western and southwest Louisiana, along the Texas Gulf Coast region, and south Texas,

essentially all of KCS’ lines and operations south of Shreveport, as shown in the map below.

T4
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The territory includes major terminals for KCS such as Lake Charles, Beaumont, Port Arthur,
Kendleton, Corpus Christi, and Laredo, as well as KCS’s operations via trackage rights and its
own lines between Beaumont, Robstown / Corpus Christi, and Laredo, Texas.

BNSF “OPERATING PLAN’ IS BASED ON UNREALISTIC ASSUMPTIONS

BNSF’s proposed operation is based upon assumptions regarding the availability of
multiple clear operating windows or “operating slots” on the UP-BNSF main line, onto the
Rosebluff Lead, through the Rosebluff Yard, and continuing on the Rosebluff Lead beyond the
yard to CITGO's facility, all aligning in such a way so as to occur at more or less the same time,
on a consistent and repeatable basis. Such windows or “slots” do not exist on the Rosebluff Lead

nor in the Rosebluff Yard on a consistent and repeatable basis.
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In preparing for this statement, I reviewed the Verified Statement of Rollin Bredenberg
(Bredenberg V.S.), operating witness for BNSF. Mr. Bredenberg says BNSF’s proposed service
will “closely resemble” a proposal “which provided BNSF with a two-hour window ... during
UP’s 12-hour operating period.” Such a “window,” however, does not exist.

First, the “two-hour window” BNSF refers to - “between 5 a.m. and 7 a.m.”, Bredenberg
V.S., Exhibit F - is not “during UP’s 12-hour operating period” but actually impedes upon and
disrupts both UP’s and KCS’s operations. KCS’ operating window in Rosebluff Yard begins at
6 p.m. and extends until 6 a.m. of the following day, halfway through the operating window
BNSF seeks to claim for itself. BNSF misstates that its proposed operating “window” would be
taken from UP, ignoring the fact that it would also carve time from KCS’ defined 6 p.m. to 6
a.m. operating window, and thus implying that its proposed operation would have very little or
perhaps no impact on KCS’ operations. Any disruption of operations necessary to create such a
window would necessarily disrupt the operations of both the KCS and UP in Rosebluff Yard.

Second, such a 5 a.m. to 7 a.m. “window” ordinarily does not exist in Rosebluff Yard;
rather, KCS and UP operations would have to be disrupted to create such a window. Below are
tables, prepared at my request, showing for two different periods - May 1 through June 15, 2014,
and February 1 through February 17 of this year - when KCS’ RLC304, our job that goes on duty
just prior to midnight and is scheduled to depart the Rosebluff Lead by 6:00 a.m., actually
departed the yard. While on the Rosebluff Lead, RLC304 switches in Rosebluff Yard and serves
customers adjacent to Rosebluff Yard until departing Rosebluff with interchange destined to

Mossville Yard. RLC304 left Rosebluff Yard at the following times on the listed dates:

0



May-June

2014
Date out
5/1/14 428
5/2/14 9:21
5/3/14
5/4/14
5/5/14 15:13
5/6/14 7:19
5/7/14 8:46
5/8/14 8:37
5/9/14 9:06
5/10/14
5/11/14
5/12/14 7:46
5/13/14 ||
5/14/14 6:33
5/15/14 6:53
5/16/14 7:39
5/17/14
5/18/14
5/19/14 | 11:00
s/20/14 |
5/21/14 7:28
5/22/14 [2E)
5/23/14 9:20
5/24/14 | 11:05
5/25/14 |
5/27/14 | 11:29
5/28/14 9:38
5/29/14 7:07
5/30/14 6:44
5/31/14 6:50
/s |
6/2/14 6:57
6/3/14 | N
6/4/14 9:50
6/5/14 9:11
6/6/14
6/7/14
6/8/14
6/9/14 15:17
6/10/14 ||
6/11/14 | 17:27
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6/12/14 10:23
6/13/14 8:57
6/14/14
6/15/14
February
2015
Date ouT
2/1/15 | |
2/2/15 7:50
2/3/15 9:39
2/4/15 9:10
2/5/15 8:07
2/6/15 7:53
2/7/15
2/8/15
2/9/15 8:14
2/10/15 8:38
2/11/15 -
2/12/15 8:04
2/13/15
2/14/15
2/15/15 20:53
2/16/15 10:00
2/17/15 8:17

As the tables above show, only on 19 days of the 44-day May-June 2014 measurement
period, and on 6 days in the 17-day February 2015 measurement period, would our operation
potentially have allowed a 5 a.m. to 7 a.m. "window" to be open. Thus, about 60-65% of the
time, the "window" BNSF imagines for entering the Rosebluff Lead does not exist. In order to
operate when that window does not exist, BNSF would have to interrupt KCS' operation in
Rosebluff Yard, impacting our ability to serve customers and to conduct timely interchange with
UP. That interruption would likely interfere with UP’s Rosebluff Yard operations as well.

Furthermore, as is apparent from the tables above, the departure time of KCS’ RLC304
job from Rosebluff Yard is irregular. Sometimes it is well within the target window for KCS to

depart, and UP subsequently to occupy, the Rosebluff Yard. More often, however, it is not.
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That is because the variables and constraints affecting KCS’ and UP’s operations on the
Rosebluff Industrial Lead can and often do change considerably from day to day. Some of these
variable and constraints are within KCS' influence or control, and as such they are actively
managed to accomplish safe and timely service for our customers; however many are not within
our immediate influence or control. Frequently, UP overstays its target time for occupying
Rosebluff Yard, for reasons that may include but are not limited to: holding its train at Rosebluff
Yard for an Amtrak train or other priority traffic to pass on the 50/50 Line, because the necarby
Calcasieu River bridge is open to allow river vessel passage, because of an equipment or track
problem, or often just because of the volume of cars being handled and processed exceeds the
time allocated by plan for UP's operations in Rosebluff Yard. UP’s late departure causes KCS to
be late starting its next shift in the yard, and the problem of each carrier being outside of the
planned operating windows in Rosebluff tends to perpetuate in a “vicious cycle” until either KCS
and/or UP gain enough capacity and flexibility to catch up and reset the operations to a standard
plan and schedule. Once the operation is off-plan, this restorative process frequently takes days
to fully play out, and in the most extreme scenarios it can take weeks or even longer.

This essential flexibility would not be possible if UP and KCS had to adhere to rigid
operating times in order to manufacture a window or operating slots for BNSF to provide a clear
route to and from CITGO. That lack of flexibility would mean that KCS and UP would often
have to leave work incomplete — just drop everything and get out of the way or “clear up” — to
allow BNSF's trains to pass through. Even if that were possible — and sometimes it would not be
possible — it would mean stopping service to shippers before the service was complete, and an
increased probability of missed downstream connections that would degrade service to our

customers and ultimately increase our customers’ supply-chain costs.
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Third, if BNSF's proposed operation would work as smoothly as it says, it would not
need a “two-hour window” for entering the Rosebluff Lead. Mr. Bredenberg says that "The
CITGO Direct Train will depart the Lacassine Yard and head west 20 miles along the 50/50 Line
to the Rosebluff Industrial Lead...I expect that this operation would take 30 to 45 minutes if
BNSF had a clear route." Bredenberg V.S. at 7-8. Assuming very optimistically that it would
take an additional 30 minutes to traverse the Rosebluff Lead to CITGO, that's a total 60 to 75
minute window needed to allow for the variability in BNSF's proposed transit from the Lacassine
Yard to CITGO. Why then does BNSF seek a two-hour window?

BNSF seeks a two-hour window because it knows that it could not reliably reach the
Rosebluff Lead and clear Rosebluff Yard in the 60 to 75 minute period it hypothesizes. Note
that Mr. Bredenberg's time projections are both couched in terms of "if BNSF had a clear route.”
BNSF does not show that it would have a clear route on the 50/50 Line (where it is one-half
owner), a line which hosts up to 30 trains a day (including Amtrak) and which contains a swing
bridge crossing of the Calcasieu River that must open multiple times per day whenever river
vessels request passage. See Sullivan/Ireland verified statement. BNSF does not show that it
would have a clear route in Rosebluff Yard either, as KCS and UP use all tracks in the yard for
various switching and interchange operations. And BNSF does not show that it would have a
clear route between Rosebluff Yard and CITGO, over which track UP has 24-hour around-the-
clock operations.

In short, BNSF's projected plan of operations is clearly based on a wrong, or at best
unproven, assumption that BNSF would have clear passage over 25 miles of main line and lead
track, across a swing bridge which must open for river vessel traffic on an unpredictable and

unplanned basis, and through a capacity-constrained industrial support yard that routinely
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operates near or above its optimal operating inventory. Such an assumption, in my opinion, is
not realistic. I believe that BNSF knows that it is not realistic or they would not have repeatedly
said, "if BNSF had a clear route.” Indeed, I imagine that BNSF is hoping that the Board will
approve its application so that BNSF can say to KCS and UP, 'The STB said that you have to
create a clear route for BNSF.' Such an edict would, in my opinion, be disastrous to the already
constrained and difficult operations through Rosebluff Yard and on the Rosebluff Lead.

BNSF’s operating statement is also internally inconsistent, asserting that communication
and coordination among railroads will allow the operation BNSF proposes to work smoothly
while asserting that UP mishandles its own operation. Communication is not a magic wand, and
coordination is time consuming and difficult. If communication and coordination were enough
to fix the UP operating problems that BNSF complains of, those problems would already be
fixed, since clearly UP is capable of communicating and coordinating with itself. Adding yet
another set of people to talk to and another set of trains to consume the limited supply of track
space and time is not going to make communication or coordination easier. While BNSF implies
that more communications will somehow magically improve operations, if that were the case UP
could already have improved the problems that BNSF complains about.

BNSF OPERATION ON THE ROSEBLUFF LEAD WOULD IMPAIR KCS SERVICE TO ITS
CUSTOMERS

BNSF operations through Rosebluff Yard and on the Rosebluff Lead to provide direct
service to CITGO (or any other customer) would add congestion and more operating problems to
an already-congested service area. BNSF’s evidence fails to establish that its proposed operation
will not substantially impair KCS' and UP’s abilities to serve customers in this crowded

operating environment.
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As I understand it, to prevail in its application, the applicable statute requires BNSF to
show that its proposed operation will not "substantially impair[] the ability of the rail carrier
owning the facilities or entitled to use the facilities to handle its own business." BNSF's
application, seeking direct access to perhaps a dozen or more shippers for thousands of carloads
of traffic, covers barely two pages, containing no details and no firm commitment of any sort.

First, the statement offers no detail of the proposed operation. Instead, BNSF opts for a
vague and cursory description in hopes that the STB will grant the application so that BNSF can
then demand that UP and KCS get out of BNSF's way whenever it wants to serve a customer. I
understand that this is much the way that BNSF acted in December 2012, when it demanded that
KCS allow it to deliver a unit train of crude oil to CITGO, even though CITGO's facility did not
have the capacity to receive the train.

Second, several portions of BNSF’s description of its proposed operation are particularly
troubling, namely:

« "...and to other customers in the terminal area." Bredenberg V.S. at 7. BNSF
offers no description at all of service to any customer other than CITGO. Each
customer’s facility is different — BNSF’s proposal to chamber a train inside the
CITGO facility, even if feasible there, would not be possible with customers with
more limited or different track layouts. BNSF offers no hypothetical transit time
nor commodity description for service to other customers, some of whom receive
or ship TIH materials. TIH shipments cannot dwell in a carrier’s yard for more
than 48 hours, meaning that if BNSF were to handle traffic for a shipper receiving
TIH loads, it would have less flexibility to hold those loads to wait for KCS and

UP to create an operating window.
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»  “will closely resemble” the operation outlined in UP’s December 18, 2012 e-
mail. Bredenberg V.S. at 7. BNSF’s description “closely resemble”
conspicuously avoids any sort of actual commitment to how it would conduct its
proposed operation. To the extent that the brief description can be deciphered, it
is only for trains moving point to point, without stopping and without switching,
via a dedicated operating period when all other business gets out of that train’s
way. Indeed, the operation described on page 7 does not track the description in
the described UP e-mail, so exactly what BNSF proposes is unclear.

What’s missing from BNSF’s description is also a red flag — how much traffic BNSF
proposes to handle. Again, BNSF provides no description at all of any planned service to any
customer except to CITGO, yet it asks — or at least appears to ask — for access to all customers on
the Rosebluff Lead in the same manner. BNSF wants UP and KCS to create a two-hour window,
clearing at least 25 miles of track, for BNSF to enter the CITGO facility, and a similar window
for BNSF to exit the facility. As shown above, those windows are imaginary — they do not exist
today. How many windows per week is BNSF seeking to force UP and KCS to create just so
BNSF can serve CITGO? And how many other such windows will BNSF seek to serve other
unspecified shippers? Since BNSF describes only a direct train service — saying its “direct
service to the CITGO facility and to other customers in the terminal area” will “closely
resemble” the so-called “CITGO Direct Train” - BNSF has to contemplate a separate train for
each shipper, to avoid occupying the Rosebluff Lead with switching cars and further interfering
with service to shippers on the track. BNSF’s evidence offers nothing at all about how many

such trains and how many operating windows KCS and UP would be required to disrupt their
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operations to create. Without such information, it is impossible to fully quantify the extent of the
interference BNSF’s proposal would cause.

In essence, BNSF's service proposal is asking the STB to force UP and KCS to interrupt
their already constrained operations on the Rosebluff Lead to make operating windows for
BNSF. Not only does BNSF want two, two-hour operating windows to serve just one shipper -
CITGO - but it also wants the STB to tell KCS and UP that they need to create two-hour
windows for direct train service to any of the many other shippers that are on the Rosebluff Lead.
Such an ability to demand direct access would severely interrupt KCS service. I would expect it
would be at least equally disruptive to UP, which operates a larger segment of the Rosebluff

Lead as well as operating in the Rosebluff Yard.

12

-84 -



VERIFICATION

I, Richard T. Bartoskewitz, verify under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file the foregoing verified statement.

Executed on this 22nd day of August 2015 at The Woodlands, Texas.

Bl uilr bouirtl s

Richard T. Bartoskewitz
AVP, Southwest Division
The Kansas City Southern Railway Company

13
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF DAVID O’NEAL,
DIVISION SUPERINTENDENT, OPERATIONS, SOUTH DIVISION
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

EXHIBIT C
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

VERIFIED STATEMENT OF
JIMMY WAYNE SCOTT, SENIOR TRAINMASTER,
THE KANSAS CITY SOUTHERN RAILWAY COMPANY

My name is Jimmy Wayne Scott. [ am Senior Trainmaster for The Kansas City Southern
Railway Company (KCS). My office is located at KCS’ Mossville Yard, 3601 Old Spanish
Trail, Westlake, LA.

The purpose of this statement is to address the substantial operational problems that the
proposed operation of BNSF Railway Company (BNSF) on the Rosebluff Industrial Lead, as
described in the Verified Statement of BNSF witness Rollin Bredenberg (Bredenberg V.S.)
would cause KCS in serving its customers on the Rosebluff Lead and elsewhere.

EXPERIENCE

[ have been involved with railroad operations for 22 years, all with KCS, mostly in the
Lake Charles area. I hired on with KCS in 1992 as a conductor. [ was promoted from conductor
to engineer in October 1994. For about 12 of the next 16 years when [ worked as an engineer, [
was stationed in the Lake Charles area. For a very brief portion of that time, I even worked in
Zone 2 of the KCS-UP joint facility, a zone which since 1998 has been switched exclusively by

UP. Zone 2 is where CITGO, the target of BNSF’s application, is located.
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In 2010, I entered management as a road foreman of engines. My responsibilities in that
position primarily involved overseeing rules compliance by train crews. My oversight activities
included performing at least 10 check rides per month with train crews, downloading and
reviewing event recorder data, checking train speeds with a radar gun, and being in charge of
rules training classes.

In 2013, I became Terminal Trainmaster for Mossville and Rosebluff Yards. In that
position, [ continued to have some responsibilities for operating rules compliance, but also /
acquired responsibilities for interfacing with KCS’ customers, understanding their service needs
and working to make our service match those needs.

Beginning in 2014, [ became a Senior Trainmaster. While [ am in the field a good bit,
my office is at KCS' Mossville Yard, KCS' main yard serving the Lake Charles area, where KCS
crews serving Rosebluff Yard go on and off duty and where cars destined to or from Rosebluff
Yard and the shipper facilities in that portion of Zone 1 are switched. My territorial
responsibilities now stretch from the Lake Charles area to DeQuincy and all the way to
Shreveport. [ continue to interface with customers about their service needs and our
performance to meet those needs, as well as having continued supervisory responsibilities for
train operations. In total, there are 13 engineers and 28 conductor/brakemen (including extra
boards) providing local service in the Lake Charles area under my supervision.

OVERVIEW OF OPERATIONS ON THE ROSEBLUFF LEAD'

BNSF seeks access in this proceeding to operate trains on the Rosebluff Lead. The
Rosebluff Lead consists of track jointly owned by KCS and UP, extending south from a jointly-
owned UP-BNSF main line, serving a number of industries.

Under a 1981 agreement between KCS and SP (Exhibit 3 hereto), KCS is responsible for

' See maps of the Rosebluff Lead, attached as Exhibits 1 and 2.
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serving customers located on the northern portion of the Rosebluff Lead (generally, the trackage
pictured as the black lines on Exhibit 1). That segment, along with certain primarily KCS-owned
track north of the UP-BNSF main line, comprises Zone 1 of the KCS-UP joint facility.
Meanwhile, UP serves Zone 2 of the joint facility (generally, the trackage pictured as the black
lines on Exhibit 2) south of Bayou D’Inde, which is the dividing line between Zone 1 and Zone
2.

The agreement designates Rosebluff Yard as part of both Zones 1 and 2. Both UP and
KCS having the right to use all tracks, and to store cars on certain tracks as agreed between
them:

“Rose Bluff Yard shall be considered common to both zones, and all trackage therein

may be used by either carrier...For operating efficiency, certain trackage in said yard

shall, by agreement between the General Managers of the parties. ..be designated for the

primary use of one party or the other, but [KCS] shall not use the designated [UP] tracks

for storage purposes, nor shall [UP] use the designated [KCS] tracks for storage

purposes.”2

Under the 1981 agreement, KCS and UP provide reciprocal switching for each other to
customers in the zone that they serve. In addition, KCS and UP each have the right to deliver
“trains of 25 cars or more loaded with the same commodity on one bill of lading on the same
day” to an industry in the zone switched by the other carrier. Exhibit 3, page #5.

Every other year between 1981 and 1999, UP’s predecessors and KCS swapped which
zone they switched. See Exhibit 3, first page (UP letter). However, because of shippers’ service
concerns, KCS and UP agreed to suspend alternating which carrier served which zone, to provide

more consistent customer service. Since that time, KCS has switched Zone 1 and UP has

switched Zone 2.

2 Cars are held by KCS in Rosebluff Yard for customers in Rosebluff (Axiall, PPG, Tetra, Certainteed and BW
Services). Keeping these cars in proximity to the customers that need them allows KCS to provide better, more
respounsive service to customer needs.
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Something that is important to note about operations on the entire Rosebluff Lead is that
operations are required to be conducted pursuant to General Code of Operating Rules Rule 6.28.°
The maximum operating speed allowed on the Rosebluff Lead is 10 miles per hour. But GCOR
Rule 6.28 requires that a crew be able to stop the train it is operating within one-half the distance
that the crew can see. So, at night, when visibility is more limited, speeds are slower. When it is
rainy or foggy (which happens often here next to Lake Charles and the Calcasieu River), speeds
are slower. And the bigger and heavier the train, the slower it must be operated to meet the
requirement of being able to stop within one-half the distance that the crew can see. It is not
uncommon, therefore, for operations to be conducted at 2 or 3 miles per hour, particularly at
night or in bad weather.

I understand that BNSF projects transiting an approximately 5 mile distance from the
50/50 Line to the CITGO plant, in 25 minutes — 12 miles per hour. That is a higher speed than
normal for operating on the Rosebluff Lead and may not be achievable considering the left and
right turns of the track coming off the 50/50 Line, the right turn to enter the CITGO facility, and
issues affecting the application of Rule 6.28, such as dark, weather, and the weight of the trains
BNSF proposes to operate.

KCS OPERATIONS ON THE ROSEBLUFF LEAD

KCS operates 2 jobs on the Rosebluff Lead, serving customers, performing switching,

and delivering and retrieving cars being interchanged with UP. These jobs, though scheduled,

’ Rule 6.28 reads, in pertinent part, “Movement on Other than Main Track. Except When moving on a main track or
on a track where a block signal system is in effect, trains or engines must move at a speed that allows them to stop
within half the range of visions short of:
o Train.
Engine.
Railroad car.
Men or equipment fouling the track
Stop signal. Or
Derail or switch lined improperly.



frequently must adjust what time they operate, due to a variety of circumstances and the busy,
crowded operating environment that is Rosebluff Yard and Zone 2 on the Rosebluff Lead.

Rosebluff Yard is a six track yard extending in a southwesterly direction from a
connection to the UP-BNSF 50/50 Line and the KCS crossover of that line. The tracks are
numbered 1 through 6 starting on the east side of the yard (the side nearest to the Calcasieu
River). Each of these tracks is approximately a mile long. In addition, there are storage tracks
near the southwest end of the yard. A copy of KCS' Spot Location and Inventory Control (SLIC)
book maps covering Rosebluff Yard is attached as Exhibit 4. A copy of those maps, arranged
together with the SLIC book map showing the trackage in customer facilities adjacent to Track 1
in Rosebluff Yard, is attached as Exhibit 5.

Rosebluff Yard is designated by the 1981 operating agreement as the principal
interchange between UP and KCS in the Lake Charles area, but to be used only for interchange
of cars originating or terminating in Zone 1 or 2. KCS and UP have agreed to divide the
operating time in Rosebluff Yard equally, consistent with their equal ownership of the facility
and the 1981 switching agreement. KCS' planned operating period is from 1800 hours to 0600
hours (that is, overnight, 6 p.m. to 6 a.m.).

During its planned period of operations from 1800 hours to 0600 hours, KCS operates
two jobs - the RLC210 and the RL.C304. Ordinarily the trains operating in Rosebluff Yard have
three-person crews, so that there can be a conductor/brakeman on the ground on each end of the
train to throw switches and perform other functions necessary to facilitate moving cars and
locomotives among the six Rosebluff Yard tracks and the adjoining customers and storage
tracks. Commonly, the KCS crews will use most or all of the tracks in Rosebluff Yard during a

shift in the course of dropping off and picking up interchange, switching cars and serving



customers accessed off the tracks on the eastern side of the yard.

RLC210 is a seven-day-per-week job. The crew of the RLC210 is scheduled to come on
duty at Mossville Yard at 1700 hours, in anticipation of departing for Rosebluff Yard to start
working there at 1800 hours. However, RLC210 must hold in Mossville Yard until the last UP
job working the west end of Rosebluff Yard departs to Zone 2 to continue serving industries in
Zone 2. Between Mossville Yard and Rosebluff Yard, KCS’ line crosses public and private
roadways, passes through a multi-gated customer facility, and crosses the UP-BNSF 50/50 Line,
so RLC210 holds at Mossville until cleared into Rosebluff to avoid blocking any of those
facilities or interfering with KCS” 2 jobs serving customers north of the UP-BNSF 50/50 Line.

The last UP job working the west end of Rosebluff Yard makes sure that Track 4 is clear
so that there is a place for RLC210 to enter Rosebluff Yard and clear the UP-BNSF 50/50 Line.
RLC210 will pull into Track 4 in Rosebluff Yard and switch the cars in Tracks 1, 2 and 3 as well
as set out the UP Cars to Track 5 or 6. This job will also work Certainteed, which breaks off of
Track 1, and BW Services which breaks off #3 Storage Track at the southwest end of the yard.
RLC210 also sets PPG Cars and Axiall Cars in Track 1 for the RLC304 job upon completion of
RLC210’s tour of duty. On Saturdays, when RLC304 does not operate, RLC210 will also work
the Axiall A and B plants and the PPG C plant.

Job RLC304 comes on duty at Mossville at 2359, to be taxied over to Rosebluff Yard and
to use the same locomotives as RLC210 to switch additional customer facilities and to bring cars
received in interchange from UP at Rosebluff Yard on the return move to Mossville Yard.
RLC304 will pull Axiall A plant cars and shove them into Track 4. They will then get cars out of
Track 1 and work Axiall A Plant, Axiall B Plant, Tetra and the PPG C Plant. Once complete,

they double their cars over from Track 1 to Track 4 and go to Mossville, leaving Tracks 1 and 4



clear.

While I am more familiar with KCS’ operations in Rosebluff Yard than with UP’s, [ am
acquainted with the parts of UP’s activities that immediately precede or follow the operations of
RLC210 and RLC304. After RLC304 departs Rosebluff Yard, a UP train switches on the
southwest end of Rosebluff, mainly using Tracks 4, 5 and 6 though they have access to all six
tracks. UP also has a train that arrives in the morning, pulls into Track 1 and usually doesn’t
leave until around 1500 hours, going eastbound across the Calcasieu River towards UP’s Lake
Charles yard. After that train leaves Rosebluff Yard, another UP train enters Rosebluff Yard
from the southwest end, pulls into Track 1 and leaves anywhere from 15 to 60 cars in Track 1.
When the UP is complete in Rosebluff, Track 4 is usually the only clear track left, waiting for
arrival of RLC210.

SCHEDULE INCONSISTENCIES AND DELAYS
IN ACCESSING ROSEBLUFF YARD

Even though UP and KCS have agreed that KCS’ period for operating in Rosebluff Yard
is to begin at 1800 hours, RLC210 is normally delayed in departing for Rosebluff by UP delays
in exiting Rosebluff. Below is a chart showing when RLC210 entered Rosebluff Yard during the
first half of this February. As you can see, more often than not, RLC210 was delayed over an

hour in accessing Rosebluff Yard, often as much as several hours.

2/6/15 | 21:21 2/13/15 | 18:33

Date IN 2/7/15 | 22:12 2/14/15 | 19:44

1 2/1/15 17:48 2/8/15 | 18:23 2/15/15 | 18:10

2/2/15 18:55 2/9/15 | 18:53 2/16/15 | 20:25

2/3/15 | 21:06 2/10/15 | 19:05 2/17/15 | 19:15
2/4/15 0:09 2/11/15 | 18:55
2/5/15 | 21:26 2/12/15 | 21:00

7
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A similar study for May to mid-June of 2014 showed that KCS is normally delayed more than an

hour, and often several hours, past its 1800 hours start time for beginning work in Rosebluff

Yard:
Date IN

5/1/14 19:38 5/17/14 18:33 6/1/14 19:11
5/2/14 21:57 5/18/14 19:41 6/2/14 18:08
5/3/14 20:22 5/19/14 20:49 6/3/14 17:58
5/4/14 21:17 5/20/14 18:43 6/4/14 17:58
5/5/14 21:27 5/21/14 18:34 6/5/14 22:42
5/6/14 19:34 5/22/14 23:59 6/6/14 19:47
5/7/14 22:10 5/23/14 22:50 6/7/14 17:46
5/8/14 22:33 5/24/14 2:20 6/8/14 18:09
5/9/14 22:52 5/25/14 17:57 6/9/14 18:48
5/10/14 20:46 5/26/14 holiday 6/10/14 17:52
5/11/14 20:57 5/27/14 20:43 6/11/14 22:49
5/12/14 18:15 5/28/14 21:58 6/12/14 2:28
5/13/14 18:09 5/29/14 21:00 6/13/14 19:33
5/14/14 18:20 5/30/14 20:42 6/14/14 17:40
5/15/14 23:22 5/31/14 21:05 6/15/14 22:36
5/16/14 23:59
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When RLC210 is delayed in accessing Rosebluff Yard, the service it provides to
customers it serves - Certainteed and BW Services (and Axiall A and B and PPG C on Saturday)
- is delayed, as is RLC210’s switching of the cars interchanged by UP to be spotted by RLC304.
Therefore, the RLC304 crew is delayed in beginning its shift serving the Axiall, Tetra and PPG
plants and in returning to Mossville with cars destined to the portion of Zone 1 north of the 50/50
Line or outbound from the Lake Charles area.

While from the KCS perspective delays in KCS accessing Rosebluff Yard appear to be
due to UP, that does not necessarily mean that UP is doing something wrong in its operations.
Many things can cause operating delays, from track structure problems to equipment
breakdowns, surges in traffic, requests from shippers for more switching than normal, cars
having been unloaded in a different order than they were delivered so additional switching is
required, a locked gate at a plant or just heavier than normal traffic volumes. And there are
problems outside the Rosebluff Lead itself, such as UP having to hold off the 50/50 Line on its
way back to its Lake Charles yard due to a scheduled Amtrak train or the periodic opening of the
bridge over the Calcasieu River. And time needed for regular track maintenance also impacts
track time available to serve shippers.

Indeed, KCS experiences these types of problems, too. If we have a track problem (for
example, if a switch point at a customer location breaks, as happened earlier this year), it will
probably take a couple of hours for track maintenance personnel to get it fixed. Similarly,
equipment breakdowns occasionally happen despite everyone’s best efforts. These types of
occurrences can delay or prevent service to a particular customer or track, or may affect

operations more broadly.



These types of problems are common in railroading, but in a joint facility like the
Rosebluff Lead, something that adversely impacts one carrier’s operation will impact the other
carrier as well, throwing the whole planned operating schedule off for both carriers. As shown
above, operations on the Rosebluff Lead are commonly off schedule. When that occurs, it
usually takes both parties several days to get operations back onto the agreed schedule.

Because operations on the Rosebluff Lead are often off schedule, the type of operation
proposed by BNSF — where BNSF would have a two-hour window where no other operations
could occur — simply cannot happen without significantly harming KCS’ (and probably UP’s)
ability to serve their customers.

The operating window BNSF desires doesn’t exist. As shown by Mr. Bartoskewitz’s
statement, more than half the time that BNSF wants set aside for its exclusive use, KCS is still
operating in Rosebluff Yard. If KCS had to create a window for BNSF on a regular basis, KCS
would have to terminate service to Axiall, Tetra or PPG before completing the services they
wanted that day. And RLC304 would have to allow an extra margin of time — time it couldn’t
serve customers — to be certain that it was out of Rosebluff Yard and across the 50/50 Line
before the BNSF-demanded window was set to begin.

The type of rigid scheduling BNSF proposes isn’t compatible with the busy, constrained
operating environment on the Rosebluff Lead. Expanding Rosebluff Yard doesn’t appear
possible with roads on each side and several highway overpasses stretching across it. KCS and
UP already have to be very flexible with each other, adjusting start and stop times on a daily
basis. Taking away that flexibility by creating a fixed operating window for a third carrier — or

any other means of dividing track time on the Rosebluff Lead into three pieces rather than just

10
- 96 -



two - would further interfere with KCS and UP service to customers, service which BNSF
alleges is already bad.

It is my opinion, based on many years’ operating and supervisory experience with the
Rosebluff Lead, that what BNSF proposes cannot be done without creating significant problems

for KCS’ (and probably UP’s) ability to serve customers.
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Exhibit 1

Rosebluff Lead, Zone 1 and Rosebluff Yard
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Exhibit 2

Rosebluff Lead, Zone 2
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Exhibit 3
1981 KCS-SP AGREEMENT FOR ZONE SWITCHING;
1999 LETTER AGREEMENT TO DISCONTINUE BIENNIAL ZONE SWAP
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UNION PACIFIC RAILROAD COMPANY

Bryce B. Bump OPERATING DEPARTMENT Willlam F. Somervell
Director - Joint Facilities Director - Joint Facilities
(402) 271-6012 (402) 271-3756

Owen J. Durkin George M. Sturm
Director - Joint Facilities Director - Joint Facilities
(402) 271-4409 (402) 271-2292

William E. Fowler TG Lonigs Sesi derry S. Wiimoth
Director - Jaint Facilities Omaha. Nebraska 68179 Dlrector - Jaoint Facillties
(402) 271-6713 FAX ( 402) 271-6971 (402) 271-6529

January 13, 1999

Mr. T. J. Nelson

Senior Assistant Vice President -
Contracts and Industrial Development

The Kansas City Southern Railway Company

114 11 Street

Kansas City, Missouri 64105

Dear Tom:

Reference 1s made to our telephone conversation of
January 8, 1999 and past discussions between
representatives of our respective companies concerning the
switching of Zones 1 and 2 in the Lake Charles, Louisiana

area.

Agreement dated September 2, 1981, (“Agreement”)
between The Kansas City Southern Railway Company and Union
Pacific Railroad Company, as successor in interest to
Southern Pacific Transportation  Company, covers the
switching of the industrial area at West Lake - Lockmoor,
Louisiana and divides this area in 2 switching zones,
referred to as Zone 1 and Zone 2. Article I, Section D of
the Agreement provides that SP will switch Zone 1 and KCS
will switch Zone 2 for an 1nitial 2 year period beginning
March 1, 1981. Thereafter, upon written notice by either
party to the other, either party may request a reversal of
the zones to be switched. Notwithstanding the foregoing,
past practice has been for the parties to reverse =zones
automatically every 2 vyears, effective March 1 of the

appropriate year.

In response to concerns ralsed by various shippers
located in Zones 1 and 2, KCS and UP agree that this
reversal of switching for Zones 1 and 2 shall be suspended.
Therefore, effective March 1, 1999, KCS will continue to
switch Zone 1 and UP will continue to switch Zone 2.
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Nothing contained 1in this letter agreement shall
modify any of the terms or provisions of the Agreement,
except to the extent provided for herein.

This letter is prepared in duplicate. Please

acknowledge KCS’ consent to the foregoing by signing this
letter. in the space provided below and returning one

original to me for UP’s records.

Very truly yours,

ACKNOWLEDGED AND AGREED

THE KANSAS CITY SOUTHERN RAILWAY COMPANY

By: ______425§2§%aﬂ2hn4//
Title: /-;7,.:;??

Date: . YO
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9/2/8!
r

THIS AGREEMENT, made and entered into by and between THE KANSAS
CITY SOUTHERN RAILWAY COMPANY, hereinafter sometimes called "Kansas
Company", and SOUTHERN PACIFIC TRANSPORTATION COMPANY, hereinafter
sometimes called "Southern Company",

WITNESSETH:

WHEREAS, under and by virtue of that certain agreement, dated
September 19, 1934, among The Ransas City, Shreveport and Gulf
Railway Company, owning company, and The Kansas City Southern Railway
Company, operating company, and Texas and New Orleans Railroad:
Company, predecessor in interest to Southern Company, certain tracks
of Kansas Company are used jointly by the parties hereto in the
performance of railroad service to the plant of The Mathieson Alkali
Works, Inc. and to other industries §9uth of the Kansas Company's
main Frack in the vicinity of West Lake, Calcasieu Parish, Louisiéna;

WﬁEREAS, under and.by virtue 6f that certaiﬁ agreement, dated
August 30, 1940, by and between The Kansas éiEy'Southern Railway
Company and the said Texas and New Orleans Railroad Company, a
portion of'Kansas Company's main track and certain tracks connecting
therewith are used jointly by the parties hereto in the performance
of railroad service to the plant of The Continental 0il Company
north of Kansasﬂggmpggz's:ma;n track in the vicinity of West Lake,
Calcasieu Parish, pquis;ana and, by supplemental agreements, dated
May 5, 1551 aﬁd-Maréh 27, 1981, joint service was extended to the
Continental 0il Black Cﬁmpany and to thé'liﬁear alkylbenzene plant;

| WHEREAS, under date of Méy 21, 1947, the United States and '

Reconstruction Finance Corporation” deeded to The Kansas City Southern
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Railway Company and the said Texas and New Orleans Railroad Company
approximately 4.788 miles of industrial lead track and 1.635 miles
of other tracks, together with right of way in Calcasieu Parish,
Louisiana south of Southern Company's main track in the vicinity
of Lockmoor, Calcasieu Parish, Louisiana and, under date of Marchk
29, 1948, said railway companies entered into an agreement providing
for the performance of railroad service on said trackage and other
trackage which might be constructed by said parties;

WHEREAS, under and by virtue of that certain agreement, dated
July 26, 1955, by and between the said Texas and New Orleans Rail-
road Company and The Kansas City.Southern Railway Company provision
was made for the performance of railroad service on certain jointly-
owned trackage on the west side of the Calcasieu River at Westlake,
Louisiana and, alsc, on certain trackage owned by Lake Charlés
Harbor and Terminal District; and

WHEREAS, the parties hereéto now desire, in the interest of
the more efficient performance of railroad service in the territory
covered by the aforesaid agreements, 'té change the method of per-
forming switching setvice and maintenance from the ways in which
it is provided to be performed in said agreements, and to amend
said "agreements in‘certain other respects,

NOW, THEREFORE, the parties hereto have agreed and do hereby
agree as folloéows:"

ARTICLE I

A, Effective March 1, 1981, the industrial area West Lake-

Lockmoor', Calcasieu Parish, Louisiana shall be divided into Zones 1

and 2 with the dividing point between zones being that point at

2’ -
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which the jointly-owned track acquired by deéd of May 21, 1947
crosses Bayou D'Inde west of State Highway No. 108 and west of
Rose Bluff Yard, all as shown on the map attached as Exhibit A
hereto. Zone 1 shall be that area east of Bayou D'Inde (except
for Rose Bluff Yard), including industries both north and south
of the Kansas Company main track service to which is provided for
in the said agreements of September 19, 1934, August 30, 1940 and
July 26[ 1955 and, in part, in the said agreement of March 29,
1948. Trackage (including industry trackage) in Zone 1 is shown
in green on Exhibit A. Zone 2 shall be that area west of Bayou
D'Inde including industries service to which is provided for in
the said agreement of March 29, 1948. Trackage (including industry
trackage) in Zone 2 is shown in red on Exhibit A.

B. Rose Bluff Yard shall be con51dered common to both zones,

and all trackage thereln may be used by elther carrler, with the
understanding, hoWever; that such use shall be limited to the handling
of cars destined to or:originating in either Zone 1 or Zone 2.
For operating efficlency, certain trackage in said yard shall,
by agreement between. the General. Managers of the parties, or their
authorized representatiyes, be designated, fqor. the primary use of
one party or the other, but Kansas Company shall not use the designated
Southern Company tracks for storage purposes, nor shall Southern
Company use the de31gnated Kansas Company tracks for storage purposes.
Except for the excuange of cars destlned to or from the Continental
complex and for the exchange of cars destined to or from the Mathieson
plant, both in Zone 1, the extchange between the carriers of all

cars destined to.or from either Zone 1l or Zome 2 shall be made
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in Rose Bluff Yard. Cars to and from the Continental complex shall
be exchanged at the Continental yard, and cars to and from the
Mathieson plant shall be exchanged at the Mathiegon yard,

C. Notwithstanding the provisions of Section 9 of Article I
of the said agreement of September 19, 1934; of Section 10 of the,
said agreement of August 30, 1940; of Section 10 of the said agree-
ment of March 29, 1948, and of Section THIRD: (a) of the said agreement
of July 26, 1955, Southern Company shall switch zone 1 and Kansas
Company shall switch Zone 2; provided that, at any time after the
expiration of two (2) years from the effective date of this agreement,
either party may, after giving notice in writing, on or before
January ; of any second year after the effective date hereof, cause
a reversal of the zones to be switched, as hereinabove described,
after which Kansas Company shall switch Zone 1 and Southern Company
shall switch Zone 2 until they shall agree otherwise in accordance
with the same procedure. It is the intent of this ‘agreement that
the performance of switching within the territory described hereinabove
shall be divided between the parties.as . equitably as possible consistent
with efficiency; therefore, modification of zones shall be accomplished
only as the result of a study of operations condugted'j?intly by

ST il e A h

the parties.
| D, New or expanded<indus£ries which'may iocate iniéhe'West

Léke?Loékmggf’ihduségial aréa suBsequent to the effectivé date

of this agréement shall be assigned to the zone in which situated

geographically, except that, in the event of ' constructiém of new

trackage in:which the ‘industry switch is located insideione zone,

but the trackage extends into the other zone, such industry shall

4.
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be served by the carrier serving the zone in which said switch

is located.

E. It is understood that either party hereto may handle
solid over-the-road unit trains (here defined, for all purposes
of this agreement, as trains of 25 cars or more loaded with the
same commodity on one bill of lading on the same day) to an indusﬁry
located in the zone other than that in which it performs switching
service. 1In the event of derailment or other accident involving
any such unit train, wreckage shall be cleared by and at the sole
expense of the party operating gaid train, except in emergencies,
when wreckage may be cleared by the other party at the sole expense
of the party operating said train.

¥. Except as provided herein and in parag;aph E hereipabove,
work, wreck or construction service shall be performed by the party
switching the zone in which said service is to be performed; provided,
however, in the event of der&ilment in the vicinity of Rose Bluff
Yard, between Points A and B described in'Article IT A hereinafter,
clearing and rerailing shall be performed by the party handling
the train or cars derailed,: except in emergencies’(herein defined
as interruption to,servige due to wreck, fire, storm, flood, explosion
or other occurrence bgyond the control of either party requiring
immediate action to p;otept people or property), when it may be
performed by the other parf?Aané the.éosts £hereof shéll be borne
as provided in the liability proviéioﬂé of the pertinent agreement.

Track damage shall be repaired by the company maintaining said

track.
ARTICLE II:
a, Notwithstanding the provisions of Section 4 of the said
5.
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agreement of March 29, 1948 (as supplemented by letter of September 24,

1969), the responsibility for maintenance, repair and repewal of all"

railroad-owned facilities (except the yard office-locker room), in-
cluding signalling and crossing protection, exténding from point of
connection to Southern Company's trackage at Point "A" on Exhibit A
to the south end of Zone 2 shall be divided at the south end of the
bridge over Maple Fork, shown as Point "B'" on Exhibit A. The company
performing switching in Zone 1 pursuant to Article I hereof shall be
responsible for maintenance between Ppint A and Point B, and the com-
pany performing switching in Zone 2 shall be rgsponsible for main-
tenance of the remainder of the trackage covered by said agreement.
Should the maintaining company fail to repair any defect in the
jointly-used trackage within a reasonable time after the other com-
pany shall have notified it in writing, specifying the defect, and
requesting that it be repaired, then said other company shall have:
the right to make the necessary repairs at,once, and may do so,
and the cost thereof shall be borne as provided in Paragraph B hereof.
B. Kansas Ceompany shall continue to maintain, repair and renew
its trackage covered by the said agreements of September ‘19, 1934,
and August 30, 1940, a;d SouthernlCompanf éhail continue to m;intain
the jointly-owne& tracéﬁge éovéred By”tﬁe éaid'ég;eemeng of July 27,
1955, as amended by Leééer'Eichange‘of the Chief Engineers of the
parties. The cost of mainéénance,.repair and réﬂewal §f all jointly-
used trackage covered by said agfeements shall be borne by the
parties as provided thé;ein. The cost of maintenance, repair and
renewal of the trackage described in Paragraph A hereinabove

6'0'
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shall be borne by the pefties in such proportions as the number

of loaded cars handled for the account of each party, on each segment
of trackage monthly, bears to the total number of loaded cars handled
on said trackage during said month., 1In rendering bills for main-
tenance, each party shall apply Circular GMA No. 2710-D, "Rules
Covering Preparation of Joint Facility And Other Bills between
Carriers," revised July 1, 1980, of the General Managers' Associa-
tion of Chicago, or any agency. successor thereto, supplements and
amendments thereto, and reissue thereof. Rates for equipment rental
shall be those prescribed in GMA Circular No. 2636-E, "Schedule

of Equipment Rental And Other Rental Rates for Use Between Carriers,"
revised January 1, 1980, and asveupplemented or revised from time

to time.

G The division of cost under Paragraph B of this article
shall be subject to adjustmeet at.the end of each 12-month period
subsequent to March 1, 1981 on the basis of the total number of
loaded cars handled for each party during said period.

D. Loaded cars, 1nclud1ng loaded cars in unit tralns, shall
be counted as prov1ded in the separate agreements of September 19,
1934; August 30, 1940 ‘and July 26, 1955. Loaded cars handled on
trackage covered by Ehe'agreement of MarcH 29, 1948 destined to
or received from an”industry located adjacent to said track shall
be counted once when entering or once when leaving each zone thereof,
cars entering and leaving a zone but not spotted to an industry
within the zone shall receive only one count, and loaded cars originating
and terminating within the same zone shall receive one count.

Per-loaded-car charges for handling shall, until otherwise provided

7.
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for, be continued to be>paid as specified in supplements, dated
December 19, 1977, to the said agreements of September 19, 1934;
August 30, 1940, and March 29, 1948. Until it shall be otherwise
agreed, cars handled to and from the riverfront trackage, in Zone
1, served pursuant to the said agreement of July 26, 1955, shall
be paid for at the rate of Twenty and No/100 Dollars ($20.00) per
loaded car.

E. Each party shall maintain its owned portion of the yard
office-locker room, and shall include the cost thereof in its bill
against the other party for maintenance under Paragraph B of this
article.

ARTICLE III

A, The payment of interest rental and taxes under any of

the said agreements described in the recitals hereof shall be un-

affected by this agreement.

B. The cost of additions and betterments or retirements to

or from any of the.jointly-used facilities covered hereby shall be

borne in accordance with the provisions of the applicable base

e ———

P—

agreement, except that the cost of construction of certain trackage

presently being. constructed at and in the vicinity of Rose Bluff
Yard, aggregating, 21,055 track feet, more or less, and siding 4,250
track feet, mpre or less, adjacent to the Davison Lead, shall be
borne in the first instance by Kansas Company. Southern Company
shall reimburse Kansas Company one-half the cost of said new track-

age in the vicinity of Rose Bluff Yard. In the event Southern

8
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Company uses the siding adjacent to the Davison Lead, it shall
reimburse Kansas Company one-half the cost thereof.

Kansas Cémpany shall furnish all materials for and shall
construct, and shall own, said new trackage, but in consideration
of Southern Company's payment of one-half the cost of such new
trackage, no interest rental or other usage charge shall be made
for its use. It is understood that Southern Company will pay one-
half property taxes due on the 21,055 feet of trackage in the vi-
cinity of Rose Bluff Yard, but not on the 4,250-foot siding until

it shall use said track.
ARTICLE IV

A. Liability for loss and damage to ﬁropefty or injury to
or death of persons shall be borne in accordance with Paragraph
& of supplemental agreementé datéa December 19, 1977, to the said
agreements of September 19, 1934, August 30,.1940, and March 29,
1948,‘énd as spécified'in Article'IV B ﬁéfeinéfter witﬁ réspect to
operation andlmaidtéﬁahcé'of trackage covered by the said agree-
ment of July 26, 1955. Ahythiﬁg in any of said agreements (in-
'pluding that of Juiy 56, 1§55, as herein amended) to the contrary
notwithstanding, a unit tréiﬁléhalllbe deemed to be the Exclu-
sive Equipment or Appliance (as that term is used in the above-
mentioned supplemental agreements and Bty IV B hereof) of the
party hereto in whose account said train or the cars thereof may be.

9'
26

-112 -




The employees handling each unit train shall be deemed to be the
Sole Employee (as that term is used in the above-mentionmed supple-
mental agreements and Article IV B hereof) of that party in whose
account said train or the cars thereof may be, |

B. Sections FIFTH, SIXTH and SEVENTH of the agreement of
July 26, 1955, are hereby stricken in their entirety and the follow-
ing substituted in lieu thereof:

FIFTH. A. DEFINITIONS: For the purposes of this Agree-

ment, the following definitions shall apply:

1 'Damages' shall mean all payments made or liability
for loss of or damage to any and all property, and for in-
juries to or death of any and all persons guffered or occa=
sioned in connection with the maintenance, repair, renewal or
operation of, the making of additions and betterments to, or
operation on or over the jointly-used tracks, whether under
any state or federal law, or by compromise or settlement,
together with all costs and expenses incident thereto,

2. 'Joint Employee' shall mean and include any and all
officers and other employees of either company while actually
engaged in the maintenance, repair, renewal or operation, the
making of additions and betterments to, or operation on or
over the jointly-used tracks in switching service hereunder,
or while engaged in rerailing cars and equipment, picking up,

removing or clearing wrecks or obstructions thereon.

10,
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3, 'Sole Employee' shall mean and include any and all
persons employed by or on behalf of either party, except
while occupying the status of Joint Employee.

4, 'Exclusive Equipment or Appliance' shall mean the
equipment or appliances solely owned by, or in the posses-
sion or control of a party, except equipment or appliances
being wused or operated on the jointly-used tracks by a Joint
Employee; provided, however, that, with respect to cars, it
shall mean those in the per diem account of a party.

5. 'Joint Property' shall mean and include the jointly-
used tracks and any and all property (including locomotives)
owned or used by or on behalf of either party in switching
service hereunder.

Singular forms of any of the terms herein defined shall
comprehend and encompass the plural forms of any of such terms.

B. ALLOCATION OF LIABILITY: Damages shall

be borne by the parties as hereinafter provided:

1. When caused by:

a. the acts or omissions of a Sole Employee
of one of the parties; or

b, the concurring acts or omissions of a Joint
Employee and of a Sole Employee of one of
the parties; or

Gs any defect or failure of any kind in the
Exclusive Equipment or Appliance of one
of the parties; or

ds the acts or omissions of a Joint Employee
concurring with a defect or failure of any
kind in the Exclusive Equipment or Appliance
of one of the parties,

L1,
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Damages shall be borne by the party in whose employment
such Sole Employee may be, or by the party whose Exclusive
Equipment or Appliance was defective or failed, whether or
not concurring -with the acts or omissions of third persons
(that is, those persons other than Sole or Joint Employees)..

2, When caused by:

a. the concurring acts or omissions of a Sole
Employee of each of the parties; or

b. the concurring acts or omissions of a Joint
Employee and of a Sole Employee of each the
parties; or

Bis defects of any kind in the Exclusive Equip-
ment or Appliance of each of the parties; or

d. the acts or omissions of a Joint Employee; or
e. the failure of or a defect in Joint Property; or

£. any other cause whatsoever not hereinbefore
provided for,

Damages shall be borne by each party as to its Exclusive
Equipment or Appliance (except the cost of rerailing cars)
property in its custody or control and property upon its cars,
and, as to its Sole Employees, passengers or persons on its
locomotives, cars or trains, while as to third persons and
their property, Joint Employees and their property, and/or
Joint Property, Damages shall be borne by the parties equally.
For the purpose of this paragraph, Damages which are borne
equally by the parties shall be understood to include all costs
and expenses arising out of or incident to the rerailing of
locomotives, cars and other equipment.

12,
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Anything in this Paragraph FIFTH to the contrary notwith-
standing, in case of accident in which the locomotives, cars,
trains (other than locomotives, cars or trains while occupying
the status of Joint Property) or Sole Employees of only one of
the parties are involved, or are in its sole service, then the
liability for the resulting Damages shall be borne solely by
that one of the parties whose locomotives, cars, trains or Sole
Employees are solely involved,

Anything hereinabove to the contrary notwithstanding,
neither party shall have any claim against the other for Dam-
ages of any kind caused by or resulting from interruption or
delay to its business.

Each party shall pay all Damages for which such party
shall be liable hereunder, and shall indemnify and save harm-
less the other party against the payment of any such Damages.

In case a suit shall be commenced against either party
for or on account of Damages for which the other party is solely
or jointly liable hereunder, the party so sued shall give to
such other party notice in writing of the pendency of such suit
and thereupon such other party shall assume or join in the de-
fense of such suit.

Either company may make settlement of any and all claims
for injury to or death of persons, or for loss of or damage to

property, for which the parties are jointly liable hereunder,
13.
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except that no such settlement may be made in excess of Five

Thousand Dollars ($5,000) without the prior written consent

of the other company. Upon the making of any voluntary set-

tlement as aforesald, a release shall be procured from each

claimant which shall be in form sufficient to discharge both.

parties to this Agreement from liability on account of such

claim, and a copy thereof shall be furnished each company.

Each party assumes liability for its failure to comply

with any law or governmental regulation, and agrees to reim-

burse and indemnify the other party for any fines, penalties,

cost or charges resulting from any violation of such law or

regulation, In the event of violation of the Safety Appli-

ance Act for which the switching carrier is fined, the party

in whose account the car is shall reiﬁburse the switching

party the amount paid in satisfaction of such fine.

ARTICLE V

This agreement shall be construed liberally so as to secure to
each party hereto all the rights, privileges and benefits herein
provided or manifestly intended. This agreement and each and every
provision hereof is for the exclusive benefit of the parties hereto
and not for the benefit of any third party.

ARTICLE VI

This agreement shall be effective March 1, 1981, and shall be

binding upon and inure to the benefit of the parties hereto, their

successors and assigns.

14.
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IN WITNESS WHEREOF, the parties hereto have executed this

agreement in duplicate as of this, the 2'12 day of -

1981.

THE KANSAS CITY SOUTHERN RAILWAY
COMPANY

By \Jrj %

SOUTHERN PACIFIC TRANSPORTATION
- COMPANY

JEERSRD A% 10 TORY fvm nxwoNTIW, By / 3 90.,4,&—44/
yIe=5) _

Yo/ 87

15.
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Exhibit 4
KCS SLIC BOOK PAGES, ROSEBLUFF YARD
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Exhibit 5
KCS SLIC BOOK PAGES, ROSEBLUFF YARD AND ADJOINING SHIPPERS
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VERIFICATION

I, Yimmy Wayne Scott, verify under penally of perjury that the foregolng is true and correct.

Further, I certify that T am qualified and aulhorized to file the foregoing veritled statement.
i .
Executed on this, day of wa, 2015 al Westlnke, Louisiana,

NN

Jimmy Wayne Scott
Senior Trainmaster
The Kansas City Southern Railway Company
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PUBLIC VERSION

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 46)

BNSF RAILWAY COMPANY
-- TERMINAL TRACKAGE RIGHTS APPLICATION --
THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

KCS’S REPLY TO BNSF RAILWAY COMPANY’S OPENING STATEMENT AS
SUPPLEMENTED ON MAY 11, 2018

EXHIBIT B
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 46)

BNSF RAILWAY COMPANY
—TERMINAL TRACKAGE RIGHTS—
KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

RESPONSES AND OBJECTIONS OF BNSF TO
THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S
SECOND SET OF DISCOVERY REQUESTS TO BNSF

BNSF Railway Company (“BNSF”) responds as follows to The Kansas City Southern

Railway Company’s (“KCSR”) Second Set of Discovery Requests to BNSF:
GENERAL RESPONSES

The following General Responses apply to each of KCSR’s document requests:

1 Where BNSF states that it will produce documents, BNSF will conduct a
reasonable search for responsive, non-privileged documents, subject to any other qualifications
specified in its response and the terms of the Protective Order in this proceeding.

2. Production of documents does not necessarily imply that they are relevant to or
admissible in this proceeding and is not to be construed as waiving any of the general or specific
objections stated below.

GENERAL OBJECTIONS

BNSF objects to KCSR’s discovery requests on the following grounds:

1. Privilege. BNSF objects to KCSR’s discovery requests to the extent that they call
for information or documents subject to the attorney work product doctrine, the attorney-client

privilege or any other legal privilege or protection. Any production of privileged or otherwise
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protected documents is inadvertent and shall not constitute a waiver of any claims of privilege or
other protection.

2. Relevance/Burden. BNSF objects to KCSR’s discovery requests to the extent
that they seek information or documents that are not directly relevant to this matter, to the extent
that they seek documents in a form not maintained by BNSF in the regular course of business, to
the extent that a response would impose an unreasonable burden on BNSF, and to the extent that
they seek information or documents that are as readily, or more readily, available to KCSR as
BNSF.

3. Confidential Information. BNSF objects to the KCSR discovery requests to the
extent that they seek information or documents that constitute or disclose confidential,
proprietary, or sensitive nonpublic information. Subject to and without waiving this objection,
BNSF will produce information responsive to KCSR’s discovery requests, if not otherwise
objectionable, subject to the terms of the Protective Order in this proceeding. BNSF reserves the
right to seek additional protection as needed.

4. Third Party Information. BNSF objects to the KCSR discovery requests to the
extent that they seek information or documents that constitute or disclose information that would
result in the violation of any contractual obligation to a third party, or in the violation of 49
U.S.C. § 11904, which relates to the disclosure of certain shipper or consignee information.

5. Settlement/Mediation. BNSF objects to production of documents prepared in
connection with, or information relating to, possible settlement or mediation of this or any
proceeding.

6. Instruction No. 1. BNSF objects to Instruction No. 1 as unduly burdensome,

overbroad, and seeking information that is neither relevant nor reasonably calculated to lead to
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the discovery of admissible evidence. Where BNSF agrees to produce responsive documents,

BNSF will only search for and provide information created on or after January 1, 2015 to May

25,2018.
7. BNSF incorporates these General Objections into each Objection below as if fully
set forth therein.

OBJECTIONS AND RESPONSES TO KCSR DISCOVERY REQUESTS

KCSR Interrogatory No. 1: The Petition states “BNSF continues to believe that BNSF
should be responsible for payment to UP of the level of compensation that BNSF must pay for
trackage rights under the UP/SP merger conditions — namely the rate set by Section 9 of the
BNSF Settlement Agreement (the GTM rate), as escalated by Section 7 of the CMA Agreement
(and as modified by BNSF and UP in the 50/50 Line Agreement) (collectively, the “Prescribed
Fee”). UP should then be responsible for any compensation due to KCS for BNSF access to the
Rosebluff Lead beyond the Prescribed Fee.

(a) Has BNSF already developed or is BNSF in the process of developing a
compensation proposal that would be different than the rate proposed by BNSF's
statement above?

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF objects to this interrogatory because it would require the
disclosure of information that is protected by the attorney-client privilege, work product doctrine,
or otherwise protected or privileged, exempted, or excluded from discovery or disclosure by an
applicable privilege, protection, rule, or doctrine.

(b) Does BNSF contend that “the rate set by Section 9 of the BNSF Settlement
Agreement (the GTM rate), as escalated by Section 7 of the CMA Agreement (and
as modified by BNSF and UP in the 50/50 Line Agreement) (collectively, the
“Prescribed Fee”)” fulfills BNSF s obligation to pay UP and KCS compensation
consistent with “the principle controlling compensation in condemnation
proceedings”?

BNSF Response: BNSF contends that BNSF is not obligated by 49 U.S.C. § 11102(a) to

“pay UP and KCS compensation consistent with ‘the principle controlling compensation in

condemnation proceedings,’” but rather that the statute allows the Board to establish such
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compensation terms if BNSF, UP, and KCS cannot agree to establish such terms. As set forth in
its Petition, BNSF contends that BNSF should be responsible for payment to UP of the
Prescribed Fee, and that UP should then be responsible for any compensation due to KCS for
BNSF access to the Rosebluff Lead beyond the Prescribed Fee. BNSF has requested that the
Board (1) establish compensation terms “under the principle controlling compensation in
condemnation proceedings,” (2) require BNSF to pay UP the Prescribed Fee, and (3) require UP
to pay KCS any amount due to KCS under the compensation terms established by the Board that
is greater than the Prescribed Fee.

(c) Has BNSF developed or developing a compensation analysis using the precedent
set forth in the SSW Compensation cases?

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF objects to this interrogatory because it would require the
disclosure of information that is protected by the attorney-client privilege, work product doctrine,
or otherwise protected or privileged, exempted, or excluded from discovery or disclosure by an
applicable privilege, protection, rule, or doctrine.

KCS Interrogatory No. 2: If BNSF’s request to directly serve Lyondell is granted, under

the existing commercial contract between BNSF and Lyondell, is Lyondell obligated to provide
BNSF with 100% of its business during the term of the existing contract?

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that the Board has already granted BNSF direct
operating rights to serve the Lyondell facility and that the BNSF Petition contains no “request to
directly serve Lyondell.” See Decision No. 4, slip op. at 5-6 (“the terminal trackage rights over
the Rosebluff Lead granted in Decision No. 3 encompass BNSF’s direct access to all Lake
Charles area shipper facilities accessible via the Rosebluff Lead and covered by the Lake Charles

Merger Conditions” — including the Lyondell facility). BNSF further states that, under the
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existing commercial contract between BNSF and Lyondell, Lyondell is not obligated to provide
BNSF with 100% of its business during the term of the existing contract.
KCS Interrogatory No. 3: If BNSF'’s request to directly serve Lyondell is granted, under

the existing commercial contract between BNSF and Lyondell, will Lyondell be physically served
only by BNSF trains?

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that the Board has already granted BNSF direct
operating rights to serve the Lyondell facility and that the BNSF Petition contains no “request to
directly serve Lyondell.” BNSF further states that the existing commercial contract between
BNSF and Lyondell does not require Lyondell to be physically served only by BNSF trains.

KCS Interrogatory No. 4: If BNSF'’s request to directly serve Lyondell is granted, under
the existing commercial contract between BNSF and Lyondell, is it possible that both UP trains
and BNSF trains may be operating on the Lyondell tracks during any portion of a 48 hour time
period?

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that the Board has already granted BNSF direct
operating rights to serve the Lyondell facility and that the BNSF Petition contains no “request to
directly serve Lyondell.” BNSF further states that, under the existing commercial contract
between BNSF and Lyondell, it is possible that both UP trains and BNSF trains may be
operating on the Lyondell tracks during any portion of a 48-hour time period.

KCSR Document Request No. 1: Produce all Documents; Agreements;
Communications; and Studies, Analyses and Reports sufficient to show whether and how BNSF
plans to assemble/block Lyondell cars up for transit at the Lake Charles Facility prior to

traversing the Montell Lead, Connecting Track, Rosebluff Yard, and Rosebluff Industrial Lead in
route to the Lacassine Yard.

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF directs KCSR to the following documents produced by BNSF

in response to UP’s First Set of Discovery Requests to BNSF: BNSF-C-000627, 638, 640, 643,
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645, 647, 650, 653, 657, 658, 659, 662, 663, 665, 667, 668, 669, 671, 676, 679, 680, 681, 683,
688, 691, 694, 696, 699, 700, 703, 705, 709, 712, 713, 714, 715, 717, 719, 721, 723, 725, 726,
727, 729, 730, 731, 732, 733, 2919, 2920, 2939, 2943, 2945, 2954, 2955-82, 2983, 2992; BNSF-
HC-0002859, 2864, and 3006. Furthermore, BNSF states that it will produce any documents it
may identify that are responsive to this request.

KCSR Document Request No. 2: Produce all Documents; Agreements;

Communications, and Studies, Analyses and Reports related to BNSF’s response to
Interrogatory No. 1 and each of its subparts.

BNSF Response: As related to Interrogatory No. 1(a) and 1(c), BNSF objects to this
request on the same grounds set forth above in response to Interrogatory No. 1(a) and 1(c).
Subject to this objection, and without waiving the General Responses and General Objections set
forth above, BNSF states that that it will produce any documents it may identify that are
responsive to Interrogatory No. 1(b).

KCSR Document Request No. 3: Produce financial statements, including income

statements, statements of cash flows, and balance sheets, for BNSF traffic in Zone 2 of the
Rosebluff Industrial Lead for the years 2015 to the present.

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that BNSF does not produce financial statements for
BNSF traffic in Zone 2 of the Rosebluff Lead. Furthermore, BNSF states that it will produce the
BNSF Railroad Annual Report R-1 for the years 2015, 2016, and 2017.

KCSR Document Request No. 4: Produce all Documents,; Agreements;
Communications; and Studies, Analyses and Reports conducted by or for BNSF from 2015 to the

present related to or based on actual revenue that BNSF generates from all shippers in Zone 2 of
the Rosebluff Industrial Lead.

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that it will produce any documents it may identify that

are responsive to this request.
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KCSR Document Request No. 5: Produce all Documents; Agreements;
Communications; and Studies, Analyses and Reports conducted by or for BNSF from 2015 to the
present related to potential revenue that BNSF will generate should it elect to provide direct
service to other shippers in Zone 2 of the Rosebluff Industrial Lead.

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that it will produce any documents it may identify that
are responsive to this request.

KCSR Document Request No. 6: Produce all forecasts and all Documents related to
forecasts or projections prepared by or for BNSF from 2015 through the present, or in BNSF'’s
possession, of future traffic volumes and/or revenues for freight traffic by traffic group (by
commodity classification, geographic region, line segment, or any other category where
possible) to be moved by BNSF over the Rosebluff Industrial Lead. Documents responsive to this
request include, but are not limited to, traffic projections prepared in connection with
engineering studies, marketing studies, or other analogous reports.

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that it will produce any documents it may identify that
are responsive to this request.

KCSR Document Request No. 7: Produce all Documents,; Agreements;
Communications; and Studies, Analyses and Reports related to BNSF''s responses to
Interrogatories 2, 3, and 4.

BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that it will produce the Transportation Service
Agreement between BNSF and Lyondell, previously produced in redacted form as BNSF-HC-
0003044, with fewer redactions, to support BNSF’s statements in response to KCSR
Interrogatory Nos. 2, 3, and 4.

KCSR Document Request No. 8: Produce all Documents; Agreements;
Communications, and Studies, Analyses and Reports (a) relating to or relied upon in BNSF’s
Rebuttal and in any Verified Statements appended to BNSF’s Rebuttal or any of the exhibits
attached thereto; (b) concerning or supporting any of the facts, analyses, contentions, or claims
asserted in the BNSF’s Rebuttal or in any Verified Statements; or (c) relating to, consulted or

relied upon by the witnesses in preparing, writing, verifying, confirming, or drafting BNSF’s
Rebuttal and any Verified Statements.
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BNSF Response: Subject to and without waiving the General Responses and General
Objections set forth above, BNSF states that it will provide, shortly after BNSF files its Rebuttal,

the workpapers for any Verified Statements appended to BNSF’s Rebuttal.
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Dated: June 11, 2018
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[ hereby certify that on this 11th day of June, 2018, copies of the foregoing Responses
and Objections of BNSF to KCSR’s Second Set of Discovery Requests to BNSF have been

served by e-mail on counsel for Union Pacific and The Kansas City Southern Railway Company.
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