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The City and County of Denver (the “City”), a political subdivision of the State of 

Colorado, responds to this Board’s request for additional information contained in its Decision of 

March 28, 2018 (March 28 Decision), in this matter. The City sustains its Motion to dismiss the 

Notice of Exemption it filed in this proceeding on November 28, 2017, to address the City’s 

acquisition from the Western Stock Show Association (“WSSA”), a Colorado nonprofit 

corporation, of the real property interests underlying two lines of track. As set forth in the Notice 

of Exemption and Motion to Dismiss, the lines are operated, and will continue to be operated, by 

the Denver Rock Island Railroad (“DRIR”) a Class III rail carrier, which also owns the rail, ties 

and ballast over which it conducts its service. The City’s exemption became effective on 

December 28, 2017, and the City and WSSA have consummated the real property transactions 

described in the City’s Notice of Exemption and Motion to Dismiss. Any capitalized terms not 

defined in this Supplement are defined in the Notice of Exemption or Motion to Dismiss. 
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In the March 28 Decision, this Board requested clarification of some of the facts relating 

to the City’s acquisition of real property from WSSA and directed the City to:   

(a) Demonstrate that WSSA is not a common carrier, and, if WSSA is a common carrier, 

demonstrate that there was not transfer of WSSA’s common carrier obligation to the 

City; and  

 

(b) Clarify (i) the “intent, and the legal effect, of the ‘non-exclusive’ easement provisions 

in the DRIR Easement, and (ii) whether the non-exclusive easement permits the 

easement-holder to unreasonably interfere with DRIR’s operations. 

 

The City responds to the Board’s directives as follows: 

No evidence establishes common carrier status in WSSA; the City did not acquire a 

common carrier obligation 

 

WSSA’s common carrier status. As set forth in footnote 1 to the City’s Notice of 

Exemption, WSSA’s predecessors, Denver Union Stock Yard Company and Denver Union 

Corp., appear to have constructed some of the track on the Denver Stock Yards, and to have 

made the track available to rail operators, but we have not located any documentation to confirm 

that any of Denver Union Stock Yard Company, Denver Union Corp., or WSSA conducted rail 

operations themselves. The City acknowledges that when WSSA conveyed ownership of the 

track materials to DRIR in 1997, WSSA asserted that it “reserve[d] all rights to use existing 

tracks or replacement tracks to satisfy common carrier obligations. . .” (Notice of Exemption 

Attachment 2 – DRIR Easement, Bill of Sale, Appendix 3),1 but observes that WSSA did not 

specify whether it intended to exercise its own common carrier obligation or to permit such 

exercise by other parties. The only other operative reference to a common carrier obligation in 

the DRIR Easement and its incorporated appendices appears later in the same sentence with 

reference to DRIR’s acceptance of the tracks “subject to the obligations of other entities to 

                                                           
1 Notice of Exemption Attachment 2 – DRIR Easement, Appendix 2, Agreement for Resolution of Disputed Issues, 

Sec. 4, refers to this reservation as an action to be taken in the future. The operative language is in the Bill of Sale as 

discussed above. 
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provide common carrier service . . .” This is a more generalized reference to the potential that 

other railroads might hold un-abandoned common carrier rights, as described in footnote 1 to the 

City’s Notice of Exemption. 

Accordingly, there is no evidence in the record to establish that WSSA is a common 

carrier. Nevertheless, in order to eliminate uncertainty with respect to any potential residual 

common carrier obligation attaching to WSSA, WSSA has indicated to the City that it intends to 

shortly file appropriate pleadings to discontinue any common carrier obligation it may hold.  

No common carrier obligation transferred to the City. Even if WSSA held a common 

carrier obligation, the City would not have acquired any such rights when WSSA transferred its 

real property interests in the land underlying DRIR’s tracks to the City.  

The deeds conveying WSSA’s real property interests to the City, which include the 

transfer of other parcels in addition to the real property under Lines, contain identical provisions 

transferring: 

[A]ll the real property together with improvements, if any . . . . together with all and 

singular the hereditaments and appurtenances thereto belonging, or in anywise 

appertaining, and the reversion and reversions, remainder and remainders, rents, issues 

and profits thereof, and all the estate, right title, interest, claim and demand whatsoever of 

Grantor [i.e., WSSA], either in law or equity, of, in and to the above bargained premise, 

with the hereditaments and appurtenances. 

 

Although the WSSA broadly granted its real estate interest and appurtenant rights to the 

City, the deeds’ identical habendum clauses also specify that the City takes title “subject to 

existing covenants, conditions, restrictions, easements, and encumbrances affecting the same” 

(emphasis added). Because the DRIR Easement predates the transfer of WSSA’s real property 

interests to the City and addresses (a) DRIR’s right to exercise its common carrier obligations 

over the Lines, (b) WSSA’s reserved rights of use primarily in connection with continued 

operation of the Stock Show (Notice of Exemption Attachment 2 – DRIR Easement Deed, Sec. 
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5, and Appendix 4), and (c) the transfer of personalty in the form of rail, ties, and ballast to 

DRIR (Notice of Exemption Attachment 2 – DRIR Easement Deed, Sec. 2, and Appendix 3, Bill 

of Sale), with the exception of the identity of the owner of the fee interest in the real property 

underlying the Lines, the DRIR Easement encompasses rights and obligations as between WSSA 

and DRIR that will continue in effect, and is therefore an easement that encumbers the City’s 

real property interest. Accordingly, aside from the ownership of the underlying real property 

interest, the City’s acquisition of real property from WSSA preserves the status quo with respect 

to DRIR’s rights under the DRIR Easement. The City steps into WSSA’s shoes only as far as 

being the fee holder whose interest is burdened by the easement, WSSA retains its rights of use 

and access over the Lines, and DRIR’s operations remain unchanged by the change in ownership 

of the fee title underlying the Lines. Copies of the deeds from WSSA in to the City are attached 

at Attachment 1 and generally correspond to the WSSA Parcel Conveyance Schedule attached 

as Exhibit A to the Notice of Exemption, Attachment 4 – Real Property Conveyance Agreement. 

The deeds containing rail property appear at Attachment 1 as follows: 

 Attachment 1-A: Transfer Group 1 – Deed recorded January 10, 2018 in the land 

records of the City and County of Denver as reception number 2018003793 

 

 Attachment 1-B: Transfer Group 2 – Deed recorded March 22, 2018 in the land 

records of the City and County of Denver as reception number 2018033730 

 

 Attachment 1-C: Transfer Groups 3 and 4 – Deed recorded March 22, 2018 in 

the land records of the City and County of Denver as reception number 

2018033729 

 

WSSA will remain on the site and will continue to exercise its rights under the DRIR 

Easement. The Framework Agreement among the City, WSSA and CSU, Attachment 3 to the 

City’s Notice of Exemption, recognizes that the City has leased to WSSA certain facilities 

located on property owned by the City as of September 28, 2017, the Effective Date of the 

Framework Agreement (Notice of Exemption, Attachment 3 – Framework Agreement at Sec. 
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6(a)). The Framework Agreement also provides that, as WSSA transfers property to the City, 

WSSA may request that the City grant a license to enable WSSA to continue to occupy such 

facilities under certain conditions, and to enter into a long-term lease as redevelopment of the 

National Western Center proceeds (Notice of Exemption, Attachment 3 – Framework Agreement 

at Secs. 6(c) and 6(f)). The Framework Agreement also establishes the terms and conditions 

under which the City and WSSA will mutually agree on a location for a facility that WSSA will 

build at its expense, with the City transferring title to the real property to WSSA for the land 

underlying the building. (Notice of Exemption, Attachment 3 – Framework Agreement at Secs. 

6(g) and 6(h)). One of the stated redevelopment goals for the National Western Center is to 

construct enhanced facilities for the Stock Show,2 WSSA’s marquee annual event. In furtherance 

of this objective, the terms and conditions of the Framework Agreement establish the mechanism 

for the long-term continued occupancy of portions of the redeveloped National Western Center 

by WSSA.  

Because WSSA does not assert that it will directly exercise any common carrier rights 

and because the City took title subject to the DRIR Easement, there is no evidence to establish 

that WSSA is a common carrier, and the City did not acquire a common carrier obligation. 

The DRIR Easement gives WSSA and its successors no right to interfere with 

DRIR’s operations 

 

For over twenty years, DRIR has been and continues to be the only railroad providing 

common carrier service on the Lines. As discussed above, WSSA intends to discontinue any 

presumed residual common carrier interest in the Lines. Also, as described at note 1 of the 

Notice of Exemption, neither UP nor BNSF appear to have conducted operations on the Lines in 

over twenty years, but have not consummated the discontinuance or abandonment of service for 

                                                           
2 https://nationalwesterncenter.com/about/the-redevelopment-process/master-plan/.  

https://nationalwesterncenter.com/about/the-redevelopment-process/master-plan/
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which they were previously granted authority in 1997.3 As indicated in footnote 1 to the City’s 

Notice of Exemption, the City will coordinate with UP and BNSF to secure the discontinuance of 

those railroads’ unused rights. 

For all practical purposes, DRIR is the exclusive operator on the Lines. We are not in a 

position to presume WSSA’s intent when it granted a non-exclusive easement to DRIR in 1997, 

but given the complex and inconsistently documented history of rail operations at the Denver 

Stock Yards over a period of at least 100 years, the grant of a non-exclusive easement would 

have been a prudent measure to avoid inadvertently interfering with any established, but not 

actively exercised, common carrier rights. 

Most importantly, although non-exclusive, the DRIR Easement does not permit WSSA or 

its successors to unreasonably interfere with DRIR’s exercise of its common carrier obligation, 

and gives WSSA no discretionary rights regarding DRIR’s operations or control over dispatching 

DRIR trains:4 

 “Grantor reserves the right of ownership, use and occupancy of the Easement 

Property insofar as said ownership, use and occupancy does not impair the 

rights granted to Grantee hereunder.” Notice of Exemption Attachment 2 – 

DRIR Easement Deed, Sec. 5 (emphasis added). 

 

 Grantor reserves the right to grant easements, rights-of-way and/or crossings for 

underground or surface pipelines so long as such use by Grantor does not 

interfere unreasonably with the use thereof by Grantee for railroad 

purposes. Notice of Exemption Attachment 2 – DRIR Easement Deed, Sec. 6.6 

(emphasis added). 
 

 “WSSA reserves the right to cross over and through the [t]racks for access to and 

from Seller's National Western Complex for Seller and its employees, agents, 

                                                           
3 In Denver Terminal R.R. Co. – Adverse Discontinuance – In Denver, CO, 1 STB 113, Docket No. AB-446 (Sub-

No. 2) (Service Date July 3, 1996), this Board’s predecessor agency, the ICC, granted the request of WSSA to 

discontinue UP’s and BN’s rights on the Lines.  In subsequent decisions, the ICC authorized both UP and BN to 

discontinue service on the Lines. Union Pacific R.R. Co. – Adverse Discontinuance – In Denver, CO, STB Docket 

No. AB-33 (Sub-No. 92) (Service Date July 22, 1996); Burlington Northern R.R. Co. – Adverse Discontinuance – In 

Denver, CO, STB Docket No. AB-6 (Sub-No. 374) (Service Date July 22, 1996). 
4 Notice of Exemption Attachment 2 – DRIR Easement, Appendix 2, Agreement for Resolution of Disputed Issues, 

refers to this reservation at Secs. 2, 3, and 4, but only prospectively. Operative terms and conditions appear in the 

body of the DRIR Easement and other Appendices. 
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invitees, licensees, guests and the livestock, vehicles and equipment of any of the 

foregoing, as well as the general public, at any place and for any purpose so long as 

such crossing and use do not unreasonably interfere with Buyer's railroad 

operations . . .” Notice of Exemption Attachment 2 – DRIR Easement Deed, 

Appendix 3, Bill of Sale (emphasis added). 
 

 Notice of Exemption Attachment 2 – DRIR Easement Deed, Appendix 4 

establishes the mutually agreed terms and conditions governing DRIR’s 

operations during the annual Stock Show, including limitations on operating 

hours and types of commodities that may be handled (Notice of Exemption 

Attachment 2 – DRIR Easement Deed, Appendix 4, Sec. 1). DRIR has voluntarily 

agreed to the limitations on its operations that apply while the Stock Show is 

going on, and WSSA has no right to interfere with DRIR’s operations. 

 

As illustrated above, neither WSSA nor the City has the right to unreasonably interfere 

with DRIR’s fulfillment of its common carrier obligation, and the limited annual restrictions on 

DRIR’s operations are ones DRIR has agreed to. Because the City took subject to these long-

established arrangements, the City’s purchase of the land underlying the Lines has had no effect 

on DRIR’s operations, and the non-exclusive nature of the DRIR Easement grants no right to 

WSSA or the City (to the limited extent the City is WSSA’s successor in interest in the context 

of the DRIR Easement) to impede DRIR’s freight rail operations. 





 

Attachment 1 

 

WSSA Deeds to the City 

 

[attached hereto] 



 

Attachment 1-A 

 

Deeds WSSA to the City – Transfer Group 1 

Recorded January 10, 2018, Reception No. 2018003793 

 

[attached hereto] 
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Deeds WSSA to the City – Transfer Group 2 

Recorded March 22, 2018, Reception No. 2018033730 

 

[attached hereto] 
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Deeds WSSA to the City – Transfer Groups 3 and 4 

Recorded March 22, 2018, Reception No. 2018033729 

 

[attached hereto] 

 






























