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         IN THE UNITED STATES DISTRICT COURT
        FOR THE WESTERN DISTRICT OF ARKANSAS
                 FORT SMITH DIVISION
_____________________________________________________

CITY OF OZARK, a Municipal Corporation      PLAINTIFF

VS.                 CASE ACTION NO. 2:14-CV-02196-TLB

UNION PACIFIC RAILROAD COMPANY
ARKANSAS STATE HIGHWAY
COMMISSION, as Governing Body of the
ARKANSAS STATE HIGHWAY AND
TRANSPORTATION DEPARTMENT,                 DEFENDANTS
_____________________________________________________

        VIDEOTAPED DEPOSITION OF SONYA EVELD

                 February 26, 2015

_____________________________________________________

               BUSHMAN COURT REPORTING
               620 West Third, Suite 302
            Little Rock, Arkansas  72201
                    501.372.5115

Page 2

1                A P P E A R A N C E S
2
3 ON BEHALF OF THE PLAINTIFF:
4 CHRISTOPHER D. BROCKETT, ESQ.

Sayre & Brockett
5 401 West Commercial Street

Ozark, Arkansas  72949
6
7
8 ON BEHALF OF THE DEFENDANTS:
9 JAMIE JONES, ESQ.

Friday, Eldredge & Clark
10 400 West Capitol

Suite 2000
11 Little Rock, Arkansas  72201
12
13 also present:  Bob Dunn
14
15
16
17
18
19
20
21
22
23
24
25

Page 3

1                       I N D E X
2
3 EXAMINATION

     By Ms. Jones . . . . . . . . . . . . . . .    6
4
5 EXAMINATION

     By Mr. Brockett. . . . . . . . . . . . . .   21
6
7
8                   E X H I B I T S
9

Exhibit No. 147 (Affidavit) . . . . . . . . . .    7
10 Exhibit No. 148 (File). . . . . . . . . . . . .   13

Exhibit No. 149 (Flash Drive) . . . . . . . . .   13
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 4

1           ANSWERS AND DEPOSITION OF SONYA EVELD, a

2 witness produced at the request of the Defendants,

3 was taken in the above-styled and numbered cause on

4 the 26th day of February, 2015, before Janess

5 Ferguson Smith, Certified Court Reporter and Notary

6 Public in and for Saline County, Arkansas, at the

7 Offices of Sayre & Brockett, 401 West Commercial

8 Street, Ozark, Arkansas, at 9:46 a.m.

9

10

11                 * * * * * * * * * *

12

13                S T I P U L A T I O N S

14           It is stipulated and agreed by and between

15 the parties through their respective counsel that the

16 deposition of SONYA EVELD may be taken for any and

17 all purposes according to the Federal Rules of Civil

18 Procedure.

19                * * * * * * * * * *

20

21

22

23

24

25
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1                THE VIDEOGRAPHER:  We are on the audio
2           and video record.  Today's date is
3           February 26th, 2015.  The approximate time
4           is 9:46 a.m.
5                This is the video-recorded deposition
6           of Ms. Sonya Eveld.  This deposition is
7           being taken at 401 West Commercial Street,
8           Ozark, Arkansas.
9                Would the attorneys please make a

10           record of their appearance.
11                MR. BROCKETT:  Christopher Brockett
12           for the Plaintiff.
13                MS. JONES:  Jamie Jones on behalf
14           Union Pacific Railroad Company.
15                THE VIDEOGRAPHER:  Would the reporter
16           please swear the witness?
17                     SONYA EVELD,
18 the witness hereinbefore named, having first been
19 duly cautioned and sworn or affirmed to tell the
20 truth, the whole truth and nothing but the truth,
21 testified as follows:
22                MR. BROCKETT:  And, Jamie, same
23           stipulations, deposition by agreement of
24           the parties.  All objections are reserved
25           except to the form of the question and
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1           responsiveness of the answer.
2                MS. JONES:  Agreed.
3                      EXAMINATION
4 BY MS. JONES:
5 Q.    Ms. Eveld, my name is Jamie Jones.  I represent
6 Union Pacific Railroad Company in the city's action
7 against it.
8           I understand that you are really just going
9 to be a custodian of records witness; is that

10 correct?
11 A.    Yes, that's correct.
12 Q.    Okay.  You do not have any knowledge about the
13 crossing at issue; is that correct?
14 A.    No.  I don't, no.
15 Q.    When did you move to Ozark?
16 A.    In 2002.  Well, I lived here in 1979 and lived
17 here for probably 15 years, but then I moved to Van
18 Buren, and then when I married my husband I moved
19 back.
20 Q.    Okay.  When is your date of birth?
21 A.    2-10-62.
22 Q.    Okay.  So that makes you how old today?
23 A.    Fifty-three.
24 Q.    Okay.  And how did you become city clerk?  It's
25 an elected position?
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1 A.    It's an elected position.
2 Q.    Okay.  When did you run for that position?
3 A.    Two thousand -- I was elected and took office
4 in 2011, January 1st, 2011.
5 Q.    Was this your first time involved in Ozark
6 politics?
7 A.    Yes.
8 Q.    Okay.  And is the city clerk a full-time job?
9 A.    Yes.

10 Q.    Okay.  And what is your business address?
11 A.    2910 West Commercial, Ozark.
12 Q.    And what is your home address?
13 A.    405 North 24th, Ozark.
14 Q.    And what is your phone number?
15 A.    (479)667-1920.
16 Q.    Okay.  You're not going to be testifying as to
17 the use of the crossing that's at issue in this
18 lawsuit; are you?
19 A.    No.
20 Q.    Okay.  And you're not going to be testifying
21 about a street called Oliver; are you?
22 A.    No.
23             (Exhibit No. 147 was marked.)
24 BY MS. JONES:
25 Q.    Okay.  I guess the exception being I'm going to
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1 hand you what I have marked as Exhibit 147.  I want
2 to ask you about that.
3                MS. JONES:  Christopher, that's that
4           affidavit that was attached.
5                MR. BROCKETT:  Okay.
6 BY MS. JONES:
7 Q.    Do you recall doing this affidavit?
8 A.    (Witness reviews document.)  Yes.
9 Q.    Okay.  Number three, it says, I was asked to

10 review the minutes and ordinances from 1999 through
11 2001.
12           Who asked you to review the minutes?
13 A.    Let me think about that.  It may have been the
14 former mayor, Carol Sneath.
15 Q.    Okay.
16 A.    I don't even remember who that was that asked
17 me to review those.
18 Q.    And what did you do in order to make this
19 affidavit?  What did you review?  What did you
20 research?
21 A.    Well, I have scanned in all of the former
22 ordinances, resolutions, that type of thing, in a
23 program called Laserfiche, and I did a search in
24 Laserfiche on anything with the key words "Oliver
25 Street."
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1 Q.    Okay.  Did you use any other words to search
2 except for "Oliver Street"?
3 A.    Let me think, because I thought about that,
4 too.  I did do a search on Union Pacific to see if
5 there was anything in relation to Union Pacific, but
6 I only collected here what had to do with Oliver
7 Street.
8 Q.    Okay.  So in order to make this affidavit you
9 searched your program for the key word "Oliver

10 Street"?
11 A.    Yes.
12 Q.    Okay.  You didn't look for "crossing"?
13 A.    I did not.
14 Q.    Did you look for "quiet zone"?
15 A.    No.
16 Q.    Did you look for "horn"?
17 A.    No.
18 Q.    Okay.  Nothing but "Oliver Street"?
19 A.    Correct.
20 Q.    Okay.  And so based on that search it's what
21 you base your paragraph four on; correct?
22 A.    Yes.
23 Q.    Okay.  You were not there in 2001, 2002?
24 A.    No, ma'am.
25 Q.    Okay.  So if they -- if the council members
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1 have testified that there was indeed a discussion,
2 you don't know anything about that; correct?
3 A.    Correct.
4 Q.    And --
5 A.    Unless it was in the minutes, which, I mean, I
6 could look at the minutes, but that's it.
7 Q.    Okay.
8 A.    Now, as far as discussion outside of minutes,
9 no, I wouldn't know.

10 Q.    Okay.  And, and I have read through the
11 minutes, and I'm assuming you have at least looked
12 through some of the minutes?
13 A.    Yes.
14 Q.    Can you agree that sometimes the minutes don't
15 state what is being discussed?
16 A.    That's true.  It's an overview.
17 Q.    Okay.  So there could be discussions that occur
18 that don't make it into the minutes?
19 A.    That's true.
20 Q.    And there could be discussions that occur that
21 might be put in the minutes in a way you can't really
22 see what the discussion was, correct, unless you were
23 there?
24 A.    That's possible, yes.
25 Q.    And sometimes there's votes that just say
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1 things like, A vote was had, or someone motioned, and
2 they don't -- they may say a reading occurred, but
3 they don't recite what the reading was; correct?
4 A.    That's true.
5 Q.    So unless you were there, you may not even
6 know --
7 A.    That's true.
8 Q.    -- what the vote is referring to; correct?
9 A.    That's right.  I try to -- in my office I try

10 to make more reference to what we are voting on and
11 like, for example, what the title of the ordinance
12 would be, because I have seen old minutes where they
13 did not reflect.
14 Q.    And, in fact, 2001-2002 oftentimes there is no
15 notation of what the vote was or the title of the
16 vote?
17 A.    That's true.  Uh-huh.
18 Q.    Okay.
19 A.    I have seen that.
20 Q.    All right.  You don't have any knowledge and
21 are not going to testify about anything about Main
22 Street Ozark; correct?
23 A.    No.
24 Q.    You don't have any knowledge or not going to
25 testify about any of the plans of the city with a
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1 biking or hiking trail; correct?
2 A.    I have no knowledge.
3 Q.    Okay.  Or what their plans would be if this
4 crossing was reinstalled; correct?
5 A.    Correct.
6 Q.    Okay.  And you don't have any knowledge about
7 whether or not the council authorized Mayor Timmerman
8 to ask the railroad to take out their crossing?
9 A.    I do not.

10 Q.    Okay.  And so your, your testimony if you
11 testify at trial will be limited to looking at a city
12 record and saying that you're custodian of record;
13 correct?
14 A.    That's correct.
15                MS. JONES:  Okay.  I think that's all
16           I have.
17                MR. BROCKETT:  Okay.  You brought
18           paperwork today?
19                THE WITNESS:  I brought the things
20           that I printed off based on my search, and
21           if there was anything missed, I actually
22           caught -- any, anything to do with the
23           railroad, and I brought a flash drive that
24           contains all of the minutes, not just what
25           pertains to it, all of the minutes and all
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1           of the voice recordings.
2                MR. BROCKETT:  Okay.  All right.  I
3           will make you a copy of everything.
4                MS. JONES:  Okay.  I guess can we go
5           back over to me, and I will just mark
6           everything.
7                MR. BROCKETT:  Yeah, that's fine.
8 BY MS. JONES:
9 Q.    Yeah.  Okay.  Let me see what you have.  I

10 didn't even notice you had that sitting there.  So,
11 okay, I'm going to go ahead and mark your file as
12 Exhibit 148, and I am going to mark the flash drive
13 as 149.  We are getting really multimedia here.
14        (Exhibit Nos. 148 and 149 were marked.)
15 BY MS. JONES:
16 Q.    And it looks like you have got the subpoena for
17 you to testify, and these are the documents that
18 would be responsive to the subpoena; correct?
19 A.    Yes.
20 Q.    So it looks like it's the city's 30(b)(6)
21 disclosures?
22 A.    Oh, that's nothing.  That's a bill.
23 Q.    Okay.
24 A.    I just had it with my other stuff.
25 Q.    Okay.  Okay.  So we have the engagement and fee

Page 14

1 agreement signed -- it's not signed.  It's an
2 unsigned copy.  Do we have a signed copy of this?
3 A.    I am sure there is one at the City Hall.
4                MR. BROCKETT:  I hope so.
5 BY MS. JONES:
6 Q.    Okay.  Then it looks like there's an email from
7 Mr. Brockett to the council for Mr., about Mr. Soliz
8 (phonetic)?
9 A.    Some of those didn't print very well.  They

10 kind of printed funny off of my Laserfiche program.
11 Q.    Okay.  Okay.  So I think this looks to be the
12 letter that I received early on in this case from
13 Mr. Brockett.  Who is Connie Las Schneider?
14 A.    She is a reporter for the Ozark Spectator.
15 Q.    Okay.  And why is she having you review her
16 stories?
17 A.    She always does that.  Every time she takes the
18 information down for the report in the paper she
19 always asks for someone to verify it.
20 Q.    Okay.  And do you verify -- I guess, then, do
21 you tell her -- are you looking at to say the subject
22 matter is okay, or are you telling her that it's --
23 A.    Spelling, that type of thing.
24 Q.    Okay.  And reflects what happened at the
25 meeting?

Page 15

1 A.    Uh-huh.
2 Q.    I'm sorry.  Is that "yes"?
3 A.    Yes.
4 Q.    I didn't go through with all of you --
5 A.    That's fine.
6 Q.    -- she is taking down everything that we say,
7 so I have to get yes-or-no questions.  And so it
8 looks like these are the 2014 minutes that you have
9 done, and 2013; is that correct?

10 A.    Yes.
11 Q.    Okay.  And it looks like there is a few, at
12 least one 2012 and one 2011.  Is this just the
13 minutes in which something to do with this lawsuit
14 was discussed?
15 A.    Yes.
16 Q.    Okay.  Okay.  So tell me what's on the flash
17 drive, which is Exhibit 149?
18 A.    It contains all minutes from 2011 forward, all
19 audio recordings, council packet information, that
20 type of thing, so in case I forgot something or
21 missed something.
22 Q.    What about the audio recordings for 2001, 2002,
23 where are they?
24 A.    They are on cassette.  It used to be done on
25 old cassettes, and they are in storage at City Hall.
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1 Q.    Okay.  Is that something that we can get access
2 to?
3 A.    I would think that you could get a copy of them
4 provided, if they even still work.  I don't even
5 know.  But I have an old recorder/player there and
6 the cassettes, but, honestly, I have not listened to
7 those old ones, so.
8 Q.    Has anyone asked you to go through and --
9 there's been some testimony in this case about a

10 discussion that was had and potentially a vote that
11 was had regarding the closing of the crossing in
12 2001, 2002.  Has anyone asked you to go back and
13 listen to any of those audios?
14 A.    No.
15 Q.    Okay.  All right.  So there is -- somewhere at
16 City Hall there is a room --
17 A.    Yes.
18 Q.    -- that has cassette tapes from that time
19 period?
20 A.    Yes.
21 Q.    Okay.  And how are the -- do, do we have the
22 agendas from 2000 through 2002?
23 A.    Since I took office I scan all of that in with
24 my council meetings, but I don't -- I mean, there
25 should be one at City Hall somewhere.
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1           I don't know how former city clerks did
2 that, as far as retaining records.  I know we are
3 required to keep all ordinances, resolutions, that
4 type of thing, and minutes, but I don't know that
5 they kept the agendas.  I don't know.
6 Q.    Okay.  What about -- so somewhere can we
7 identify every ordinance or resolution or piece of
8 paper that was voted on in 2000 through 2002?  Is
9 there a way to do that?

10 A.    Only if it was in the documents that were
11 scanned in.
12 Q.    Okay.  So do you have what was scanned in for
13 that time period?
14 A.    Yes.
15 Q.    Can you get those to me?
16 A.    And what, what --
17 Q.    From 2000 through 2002.
18 A.    That says anything about what?
19 Q.    No, I want them all.
20 A.    Oh, okay.  Yes, ma'am.
21 Q.    Okay.
22 A.    I can.  I don't know what format they will be
23 in as far as -- you notice how some of those printed
24 funny?
25 Q.    Yeah, uh-huh.
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1 A.    Or what program it would take for you to open
2 them.  I think they are TS files --
3 Q.    Okay.
4 A.    -- or a pdf maybe.
5 Q.    Okay.
6 A.    But I can send them to you.  If -- some of them
7 if they are too large they don't go on my server, you
8 sent me, or somebody sent me some kind of a Hightail,
9 if you could get me something like that, too, in case

10 they are too large.
11 Q.    Absolutely.
12 A.    Yes.
13 Q.    Yeah, I can get that to Mr. Brockett and get
14 you a Hightail password.  Okay.  And, in fact, I mean
15 I can get you discs.
16 A.    Sure.
17 Q.    Or a flash drive or something like that.
18 A.    Yeah, a flash drive would be great.
19 Q.    Okay.  I could just get you a flash drive, and
20 you can put it all on flash drive for me.
21 A.    Yeah, that would be great.
22 Q.    Okay.  Is there any other types of records that
23 you would expect to have been kept from 2000 through
24 2002?
25           I mean, we've got minutes, the recordings,
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1 the agendas, and any ordinances or resolutions that
2 are passed.  What other types of records would you
3 anticipate being kept?
4 A.    Overall?
5 Q.    Yes, ma'am.
6 A.    Anything that was done as far as grant monies
7 or administration of a grant.  That would have been
8 saved from that timeframe.
9           The, the cassettes should be in there.

10 That's really all I can think of as far as records,
11 maybe -- of course, all of our backup for money spent
12 or all of the payroll records.
13 Q.    Okay.
14                MS. JONES:  I'd like to get a copy of
15           the cassette recordings.  Can maybe I work
16           with maybe getting like Modus to come down
17           and get copies of those or something; would
18           that be okay?
19                MR. BROCKETT:  Yeah.
20                MS. JONES:  I mean, I don't want to
21           take your originals, so maybe we could get
22           Modus to copy them for us.
23                MR. BROCKETT:  That would be fine.
24 BY MS. JONES:
25 Q.    Okay.  What about the mayor's files, let's talk
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1 about Mayor Timmerman.  Do you have any knowledge of
2 how he would have maintained files that came through
3 his office?
4 A.    I do not.
5 Q.    Okay.  So to the city clerk, would he have --
6 okay, there's been talk about he read a letter.  If
7 there was a letter that he had, do you know if he
8 would have given it to the clerk to keep and maintain
9 a copy or --

10 A.    I have no idea.
11 Q.    Okay.  All right.  How are the current mayor's
12 files kept, to your knowledge?
13 A.    The current mayor generally gives me a copy of
14 what he, you know, needs presented to the council or
15 that type of thing.
16 Q.    Okay.
17 A.    I don't know what he does with his records, but
18 I know what he gives me.
19 Q.    Okay.  Would you have anticipated back in 2000
20 through 2002 that Mayor Timmerman would have given a
21 copy to the clerk of things that were discussed at
22 meetings?
23 A.    I would, I would hope so.
24 Q.    Okay.  So if he did it should be reflected
25 somewhere in the files?
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1 A.    Yes.
2 Q.    That you are going to look for for me; correct?
3 A.    I would think.
4 Q.    Okay.  Has anyone asked to you to look for
5 anything from Mayor Timmerman's files?
6 A.    No.
7 Q.    Okay.
8                MS. JONES:  All right.  Thank you so
9           much.  I appreciate your help.

10                THE WITNESS:  You're welcome.
11                      EXAMINATION
12 BY MR. BROCKETT:
13 Q.    Have you heard any rumors regarding Mayor
14 Timmerman, how he may have left his files after he
15 left office?
16 A.    No.
17 Q.    Okay.  Do you know if he ever shredded any
18 documents?
19 A.    I have no knowledge of anything that happened
20 in his administration.
21 Q.    Okay.  Fair enough.  And going along with our
22 agreement that you are going to look for this
23 information, will you also run a search through your
24 program for the terms "horn, quiet zone, crossing"?
25 A.    Will you email that to me?
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1 Q.    Absolutely, I will.
2 A.    I will.
3 Q.    If you'll run all of that and see if there --
4 A.    Sure.
5 Q.    -- is anything?
6 A.    And I may have a few others I will send you.
7 Q.    Okay.  If you've got some more, yeah, sure,
8 absolutely.
9                MR. BROCKETT:  I think that's it.

10                MS. JONES:  Thank you so much.
11                THE WITNESS:  You're welcome.
12                THE VIDEOGRAPHER:  This concludes the
13           deposition.  We are off the record at 10:05
14           a.m.
15     (The deposition was concluded at 10:05 a.m.)
16
17
18
19
20
21
22
23
24
25
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1            COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)

                 )ss.
3 COUNTY OF SALINE )
4           I, JANESS FERGUSON SMITH, CCR, RPR, a
5 Notary Public in and for Saline County, Arkansas do
6 hereby certify that the facts stated by me in the
7 caption of the foregoing matter are true; and that
8 the foregoing matter was transcribed by me, to the
9 best of my ability and understanding, from my machine

10 shorthand notes taken at the time and place set out
11 in the caption hereto.
12           In accordance with Rule 30(e) of the
13 Rules of Civil Procedure, review of the transcript
14 was waived by the deponent or a party thereto.
15           I FURTHER CERTIFY that I am neither
16 counsel for, related to, nor employed by any of the
17 parties to the action in which this proceeding was
18 taken; and, further that I am not a relative or
19 employee of any attorney or counsel employed by the
20 parties hereto, not financially interested or
21 otherwise, in the outcome of this action.
22           GIVEN UNDER MY HAND AND SEAL OF OFFICE on,

this, the 26th day of February, 2015.
23

                     _______________________________
24                      JANESS FERGUSON SMITH, CCR, RPR

                     Notary Public for Saline County
25                       and Court Reporter.
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