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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, ARKANSAS, a municipal
corporation
Plaintiff,

Vs,

UNION PACIFIC RAILROAD COMPANY,
the ARKANSAS STATE HIGHWAY

& TRANSPORTATION DEPARTMENT
(an Agency of) The State of Arkansas,
AND THE ARKANSAS STATE HIGHWAY
COMMISSION

)
)
)
)
)
)
)
)
)
;
) CIVIL ACTION NO:2:14-CV-02196-TLB
)
)
)
Defendants, )

PLAINTIFF, CITY OF OZARK'S, RESPONSE AND OPPOSITION TO DEFENDANT,
UNION PACIFIC RAILROAD COMPANY’S, MOTION FOR SUMMARY JUDGMENT

Comes now the Plaintiff, the City of Ozark, Arkansas, a municipal corporation by
and through its undersigned counsel, Christopher D. Brockett of Sayre & Brockett, and
for its Response and Opposition to the Defendant, Union Pacific Railroad Company'’s,
Motion for Summary Judgment the Plaintiff alleges and states as follows:

1. Plaintiff admits the allegations contained in Paragraph 1 of the
Defendant’s Motion.

2. Plaintiff admits the allegations contained in Paragraph 2 of the
Defendant's Motion.

3. Plaintiff admits the allegations contained in Paragraph 3 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative that in the area that Plaintiff has -

leased from the U.S. Corps of Engineers (the “Corps") for development of Plaintiff's
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walking trail and park, the Defendant's easement does not go into the Arkansas River or
extend into the Plaintiff's leased area. See copy of Map showing the Plaintiff's leased
area attached hereto as Exhibit A and incorporated herein.

4. Plaintiff admits the allegations contained in Paragraph 4 of the
Defendant's Motion.

5. Plaintiff admits the allegations contained in Paragraph 5 of the
Defendant’'s Motion.

6. Plaintiff generally and specifically denies the allegations set forth in
Paragraph 6 relating to the house tracks located on the directional north side of the
Defendant's mainline track. Plaintiff pleads in the affirmative that the track located on
the directional north side of the Defendant's mainline track is not used often, if at all.
See Affidavit of George Soliz dated November 12, 2014 {6 attached hereto as Exhibit
B and incorporated herein.

7. Plaintiff admits the allegations contained in Paragraph 7 of the
Defendant's Motion.

8. Plaintiff admits the allegations contained in Paragraph 8 of the
Defendant's Motion. Plaintiff pleads in the affirmative that the side track has been used
for train meets and storage during the entire time that the crossing at issue herein was
in existence from at least June 30, 1916 until February 2001. See Missouri Pacific
Railroad Company (“MoPac”) Track Right of Way Map dated June 30, 1916 attached
hereto as Exhibit C and incorporated herein.

9. Plaintiff admits the allegations “contained in- Parégraph 9 of the

Defendant’'s Motion.
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10.  Plaintiff admits the allegations contained in Paragraph 10 of the
Defendant’s Motion.

11.  Plaintiff admits the exact date that the crossing was installed is unkn own
as set forth in Paragraph 11 of the Defendant's Motion. Plaintiff pleads in the affirmative
that based on MoPac's Map (Exhibit C), the crossing was in existence as of June 30,

1916 and was classified as a public crossing at this time and continued classified as a

public crossing until it was removed in 2001 by the Defendant. See MoPac's Station
and Structures Map dated April 15, 1946 attached hereto as Exhibit D-1 and the
Defendant’s 2000 Map attached hereto as Exhibit D-2, which are both incorporated
herein.

12, Plaintiff admits the allegations contained in Paragraph 12 of the
Defendant’s Motion.

13.  Plaintiff admits the allegations contained in Paragraph 13 of the
Defendant's Motion. Plaintiff pleads in the affirmative that it was a normal at-grade
crossing similar to other railroad at-grade crossings in this area of Arkansas. See Dep.
M. Canady, Pg. 14:9-25, attached hereto as Exhibit E-1 and Dep. K. Smith, Pg. 11:1-
12, attached hereto as Exhibit E-2, which are both incorporated herein.

14.  Plaintiff generally and specifically denies the allegations set forth in
Paragraph 14 of the Defendant’'s Motion. Plaintiff pleads in the affirmative that the at-
grade crossing was wide enough that gas companies could cross in large trucks and
those trucks could be hauled across the crossing with small and large wreckers. See
' Dep; H. Alired, Pg. 18:10-15 attached hereto as Exhibit F-1 and Dep. B. Brockett, Page

11:13-17 attached hereto as Exhibit F-2, which are incorporated herein.
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15, Plaintiff admits the allegations contained in Paragraph 15 of the
Defendant’'s Motion.

16.  Plaintiff admits the allegations contained in Paragraph 16 of the
Defendant’'s Motion. Plaintiff's pleads in the affirmative that Plaintiff's residents used
this tand for various recreational activities, including shooting rats and turtles, hunting,
fishing, riding horses, and playing around Plaintiff's city dump. See Dep. R. Anderson,
Pg. 12:15-20, Pg. 41:19-26 and Pg. 43:7-21, which are attached hereto as Exhibit G
and incorporated herein.

17.  Plaintiff, upon information and belief, admits the allegations contained in
Paragraph 17 of the Defendant’s Motion.

18.  Plaintiff admits the allegations contained in Paragraph 18 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative that the Plaintiff maintained the
portion of the gravel road on the south side of the Defendant’s railroad tracks that led to
the propane tanks, the businesses located on the gravelb road and the Plaintiff's city
dump. Plaintiff pleads further, that the Plaintiff mowed the grass around the propane
tanks until at least 1991, when H. Allred an employee of the gas company retired. See
Dep. H. Allred, Pg. 11.7-23, Pg. 17:6-25 and Pg. 18:1-5, attached hereto as Exhibit H-
1, Dep. M. Canady, Pg. 19:13-25 and Pg. 20:1-15 attached hereto as Exhibit H-2, and
Dep. K. Smith, Pg. 23:21-25 and Pg. 24:1-3, attached hereto as Exhibit H-3, which are

all incorporated herein.

19.  Plaintiff admits the allegations contained in Paragraph 19 of the

Defendant's Motion.
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20, Plaintiff admits the allegations contained in Paragraph 20 of the
Defendant’'s Motion.

21.  Plaintiff admits the allegations contained in Paragraph 21 of the
Defendant's Motion.

22.  Plaintiff admits the allegations contained in Paragraph 22 of the
Defendant’s Motion. Plaintiff pleads in the affirmative that F & S Lumber Company's
main office was located in Fort Smith, Arkansas, not in Ozark, Arkansas and the main
office was where mail was delivered. See Dep. K. Smith, Pg. 16:15-21, Pg. 19:23-25,
and Pg. 20:1-3, which are attached hereto as Exhibit | and incorporated herein.

23.  Plaintiff admits the allegations contained in Paragraph 23 of the
Defendant’s Motion.

24.  Plaintiff denies the allegations set forth in Paragraph 24 of the Defendant's
Motion. Plaintiff pleads in the affirmative that the barn was located directly south of the
Defendant’s railroad tracks as soon as you crossed the tracks at the at-grade crossing
and well before F & S Lumber company. See Dep. H. Allred, Pg. 16:16-25, which is
attached hereto as Exhibit J incorporated herein.

25.  Plaintiff admits the allegations contained in Paragraph 25 of the
Defendant’s Motion. Plaintiff pleads in the affirmative that the Plaintiff's city dump was
located south of the Defendant's railroad tracks prior to F & S Lumber company being
built and at least since June 5, 1940. See Dep. H. Allred, Pg. 12: 6-25, which is
attached hereto as Exhibit K-1, and June 5, 1940 City Council minutes attached hereto

as Exhibit K-2, which are incorpo'rated herein.
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26.  Plaintiff admits there was a small neighborhood of several house loc ated
south of the Defendant’s railroad tracks as set forth in Paragraph 26 of the Defendant's
Motion. Plaintiff generally denies the neighborhood was south of the horse barn as set
forth in Paragraph 26 of the Defendant’'s Motion. See Exhibit K-1.

27. Plaintiff admits the allegations contained in Paragraph 27 of the
Defendant's Motion. Plaintiff pleads in the affirmative that Plaintiff does not designate
funds for specific streets, but allocates funds to the Plaintiff's road department for
maintenance of all of Plaintiff's city streets. Plaintiff pleads further in the affirmative that
the road known as Oliver St. was maintained by the Plaintiffs employee Bull
Southerland with Plaintiff's 8-N tractor. See Affidavit of Carol Sneath regarding
allocation of Plaintiff's funds attached hereto as Exhibit L and See Exhibits H-1 and H-
2,

28.  Plaintiff admits the allegations contained in Paragraph 28 of the
Defendant's Motion. Plaintiff pleads in the affirmative that no evidence exists of any
ordinance of any street of the Plaintiff's downtown area. Plaintiff pleads further in the
affirmative that all of Plaintiff's official maps show Oliver St., in existence and crossing
the Defendant's railroad tracks at the location of the at-grade crossing at issue herein.
See Dep. R. Johnson, Pg. 17:3-24 attached herelo as Exhibit M-1, affidavit of Plaintiff's
City Clerk Sonya Eveld attached hereto as Exhibit M-2, Plaintiff's October 13, 1942 City
council resolution attached hereto as Exhibit M-3, Plaintiff's February 1962 Map
attached hereto as Exhibit M-4A and enlarged portion of the February 1962 Map
attached hereto as Exhibit M-4B, A copy of the 1965 Water Distribution Map attached

hereto as Exhibit M-5, A copy of the Corps Relocation Map attached hereto as Exhibit

6
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M-6, a copy of the Plaintiff's 1975 Map attached hereto as Exhibit M-7, a copy of the
Arkansas Highway and Transportation Department ("AH&TD") 1980 map attached
hereto as Exhibit M-8, and a copy of the Mickle-Wagner Assoc., Inc., Bike Route 1 980
Map attached hereto as Exhibit M-9, which are all incorporated herein.

29.  Plaintiff admits the allegations contained in Paragraph 29 of the
Defendant's Motion. Plaintiff pleads in the affirmative that no evidence exists of any
documentation of any street of the Plaintiff's downtown area. Plaintiff pleads further in
the affirmative that all of Plaintiff's official maps show Oliver St., in existence and
crossing the Defendant's railroad tracks at the location of the at-grade crossing at issue
herein. See all Exhibits M-1 through M-7. Plaintiff pleads further in the affirmative that
the Plaintiff has no ordinances or resolutions prior to 1929. See Exhibit M-2,

30.  Plaintiff admits there is no evidence of a dedication of a crossing at this
location for public use in the possession of the Plaintiff as set forth in Paragraph 30 of
the Defendant's Motion; however, the Plaintiff generally denies there is no evidence, as
the Defendant's maps show the at-grade crossing at this location was a public crossing
since at least 1916. Plaintiff pleads further in the affirmative that all of Plaintiff's official
maps show Oliver St., in existence and crossing the Defendant's railroad tracks at the
location of the at-grade crossing at issue herein. See all Exhibits M-1 through M-7.
Plaintiff pleads further in the affirmative that the Plaintiff has no ordinances or
resolutions prior to 1929. See Exhibit M-2.

31.  Plaintiff admits the allegations contained in Paragraph 31 of the
Defendant's Motion. Plaintiff pleads in the affirmative that no evidence exists of a

recorded plat of the Plaintiff that shows of any street of the Plaintiff's downtown area
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was recorded for the public use. Plaintiff pleads further in the affirmative that all of
Plaintiff's official maps show Oliver St., in existence and crossing the Defendant's
railroad tracks at the location of the at-grade crossing at issue herein. See all Exhibits
M-1 through M-7. Plaintiff pleads further in the affirmative that the Plaintiff has no
ordinances or resolutions prior to 1929. See Exhibit M-2.

32. Plaintiff admits the allegations contained in Paragraph 32 of the
Defendant's Motion. Plaintiff pleads in the affirmative that no evidence exists of an
ordinance accepting a plat to dedicate any street of the Plaintiff's downtown area.
Plaintiff pleads further in the affirmative that all of Plaintiff's official maps show Oliver
St., in existence and crossing the Defendant's railroad tracks at the location of the at-
grade crossing at issue herein. See all Exhibits M-1 through M-7. Plaintiff pleads
further in the affirmative that the Plaintiff has no ordinances or resolutions prior to 1929,
See Exhibit M-2.

33.  Plaintiff admits there is no evidence of an ordinance passed by the Plaintiff
accepting a plat to dedicate a crossing at the location of the at-grade crossing in dispute
in this matter for public use in the possession of the Plaintiff as set forth in Paragraph 33
of the Defendant’'s Motion; however, the Plaintiff generally and specifically denies there
is no evidence, as the Defendant's own maps show the at-grade crossing at this
location was a public crossing since at least June 30, 1916. See Exhibit C. Plaintiff
pleads in the affirmative that all of Plaintiff's official maps show Oliver St., in existence
and crossing the Defendant's railroad tracks at the location of the at-grade crossing at

issue herein. See all Exhibits M-1 through M-7. Plaintiff pleads-further in the
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affirmative that the Plaintiff has no ordinances or resolutions prior to 1929. See Exhibit
M-2.

34. Plaintiff admits the allegations contained in Paragraph 34 of the
Defendant's Motion. Plaintiff pleads in the affirmative that a condemnation proceeding
was not necessary as the property located south of the Defendant's railroad tracks was
owned and utilized by Plaintiff's citizens; therefore, a public crossing was created when
the Defendant's predecessors in interest built the railroad tracks across the existing
gravel road known as Oliver St. See deed from John Hail & Sarah to William Hail
attached hereto as Exhibit N-1, see deed from William Cureton to James F. Quaile
attached hereto as Exhibit N-2, see deed from J.V. Bourland & Bonnie J. to Samuel
Church attached hereto as Exhibit N-3, see deed from Samuel Church and Jinnie to
J.V. Bourland attached hereto as Exhibit N-4, see deed from J.V. Bourland and Bonnie
J. to Redmond R. Walting attached hereto as Exhibit N-5, and see deed from Julia
Walting to Martin Oliver attached hereto as Exhibit N-6, which are all incorporated

herein.

35. Plaintiff admits the allegations contained in Paragraph 35 of the
Defendant’s Motion.

36.  Plaintiff generally and specifically denies the allegations in Paragraph 36
of the Defendant's Motion. Plaintiff pleads in the affirmative that substantial amount of
real property remained in existence after the Corps constructed the Dam, which was

purchased by the Corps and such real property has been leased to the Plaintiff. See

Exhibit A.
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37.  Plaintiff admits the allegations contained in Paragraph 37 of the
Defendant's Motion.  Plaintiff pleads in the affirmative that in the area the Plaintiff
intends to develop, the Defendant's easement does not extend into the land lease d by
the Plaintiff and at the smallest area; the Defendant's easement is at least 10 to 12 feet
away from the Arkansas River. See Exhibit A.

38.  Plaintiff lacks sufficient information to admit or deny the allegations set
forth in Paragraph 38 of the Defendant's Motion; therefore, the Plaintiff generally de nies
the allegations set forth in Paragraph 38 of the Plaintiff's Motion.

39.  Plaintiff admits the allegations contained in Paragraph 39 of the
Defendant’s Motion.

40.  Plaintiff admits the allegations contained in Paragraph 40 of the

Defendant’s Motion.

41.  Plaintiff admits the allegations contained in Paragraph 41 of the
Defendant’s Motion.

42.  Plaintiff generally and specifically denies the allegations set forth In
Paragraph 42 of the Defendant's Motion. The Rule 30(b)(6) testimony was that no vote
occurred on this issue and that former mayor Timmerman did not read the letter to the
Plaintiff's city council. Plaintiff pleads further in the affirmative that there is a dispute
between the Plaintiff's city council whether it was even mentioned to all members. See
Dep. R. Hall, Pg. 20:9-25, Pg. 27:1-18, Pg. 41:17-25, Pg. 42:1-25 and Pg. 43:1-2,
attached hereto as Exhibit O-1, Dep. R. McCllellan, Pg. 15:17-20, attached hereto as
Exhibit 0-2, Dep. T:R. McNutt, Pg. 146:24-25, Pg. 147:1-10, attached hereto as

Exhibit O-3, Dep. J. Milam, Pg. 26:1-20, Pg. 27:1-10, Pg. 35:13-25, Pg. 38:3.23,
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attached hereto as Exhibit O-4, Dep. T. Timmerman, Pg. 21:7-25, attached hereto as
Exhibit O-5, and Dep. J. Tom Edgin, Pg. 19:16-25, Pg. 256:11-21, Pg. 26:3-18, Pg.
27:12-19, Pg. 38:4-25, attached hereto as Exhibit O-6, which are all incorporated
herein.

43.  Plaintiff admits that former mayor Timmerman may have contacted the
Defendant's representatives, including Charlie Felkins, as alleged in Paragraph 43 of
the Defendant's Motion; however, the Plaintiff generally and specifically denies the
implication that the Plaintiff's city council authorized this action by former mayor
Timmerman, as no vote authorized former mayor Timmerman to contact the Defendant
or the Defendant's representatives as required by Arkansas law. See Exhibit O-1
through Exhibit O-6.

44.  Plaintiff generally and specifically denies the allegations set forth in
Paragraph 44 of the Defendant's Motion. Plaintiff pleads in the affirmative that the
testimony was disputed as to whether a letter was read to the Plaintiff's city council, but
it was not shown to the Plaintiff's city council. See Exhibit 0-1 through Exhibit O-6.

45.  Plaintiff generally and specifically denies the allegations set forth in
Paragraph 45 of the Defendant's Motion. Plaintiff pleads in the affirmative, that all
members of the Plaintiff's city council agree that no vote {ook place on this issue,
including current Mayor T.R. McNutt. See Exhibit O-1 through Exhibit O-6.

46, Plaintiff admits the Defendant removed the at-grade crossing in 2001, but
generally and specifically denies the remaining allegations set forth in Paragraph 46 of
the Defendant’s Motion. Plaintiff pleads in the affirmative that the minutes from all city

council meetings from 1999 through 2001 do not show any communication or action by
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the Plaintiff authorizing the removal of the at-grade crossing. See Exhibit L and
Affidavit of Sandy Key attached hereto as Exhibit P and incorporated herein.

47.  Plaintiff generally and specifically denies the allegations set forth in
Paragraph 47 of the Defendant’s Motion. Plaintiff pleads in the affirmative that as early
as 1996, the Plaintiff and Main St. Ozark, developed a walking trail plan that utilized the
existing at-grade crossing. See cover page for Main St. Ozark, walking trail plan
attached hereto as Exhibit Q and incorporated herein.

48.  Plaintiff generally and specifically denies the allegations set forth in
Paragraph 48 of the Defendant's Motion. The Plaintiff pleads in the affirmative that the
Corps recently rescinded the rejection letter and issued a new letter authorizing the
Plaintiff to move forward with the Plaintiff's proposed Marina project. See letter from
Randy Hathaway dated April 27, 2015 attached hereto as Exhibit R and incorporated
herein.

49,  Plaintiff admits the allegations contained in Paragraph 49 of the
Defendant's Motion.  Plaintiff pleads in the affirmative that the Corps has tentatively
approved the Plaintiff's concept for the floating dock, but will not approve or deny the
Plaintiff's proposed floating dock until the issue of the Plaintiff's access over the
Defendant's track is resolved by the Plaintiff obtaining written consent to cross the
Defendant's tracks. See letter from Colonel Glen Massett attached hereto as Exhibit S
and incorporated herein.

50. Plaintiff admits it has a conceptual idea for a walking trail as stated in

Paragraph 50 of the Defendant’s Motion; however, the Plaintiff generally and specifically
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denies that any portion of the Plaintiff's walking trails would be on the Defendant's right-
of-way easement. See Exhibit A.

51.  Plaintiff admits the allegations contained in Paragraph 51 of the
Defendant’'s Motion.

52.  Plaintiff admits the allegations contained in Paragraph 52 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative that an at-grade crossing existed
from at least June 30, 1916 until February 2001 when it was removed by the Defend ant.
See Exhibits C and D-1 and D-2.

53. Plaintiff admits the allegation contained in Paragraph 53 of the
Defendant's Motion. Plaintiff pleads in the affirmative that a shuttle service would be a
hassle and deter visitors to the Plaintiff's downtown area who are traveling up or down
the Arkansas River. See Dep. C. Sneath, Pg. 71:4-12, attached hereto as Exhibit T
and incorporated herein.

54,  Plaintiff admits that current Mayor TR McNutt made the statement set forth
in Paragraph 54 of the Defendant's Motion. Plaintiff pleads in the affirmative that Mayor
McNutt is against the lawsuit and believes it to be a frivolous lawsuit; however, the
Plaintiff's current city council voted unanimously in March 2015 to continue the lawsuit
against the Defendant to obtain the reinstallation of the Plaintiff's at-grade crossing.
See Dep. T.R. McNutt, Pg. 138:18-25, Pg. 139:1-25, and Pg. 154:13-18, attached
hereto as Exhibit U and incorporated herein.

55.  Plaintiff admits the allegations contained in Paragraph 55 of the
Defendant's Motion. Plaintiff pleads in the affirmative that Defendant carries these

chemicals throughout the United States of American, not just through the Plaintiff's
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downtown area. See Exhibit B 116 and Affidavit of Bill Huston §] 2 attached hereto as
Exhibit V and incorporated herein.

56. Plaintiff admits the allegations contained in Paragraph 56 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative that Defendant carries these
chemicals throughout the United States of American, not just through the Plaintiff's
downtown area. See Exhibit B 16 and ExhibitV || 2.

57.  Plaintiff admits the allegations contained in Paragraph 57 of the
Defendant's Motion. Plaintiff pleads in the affirmative that this crossing location was
previously in existence from June 30, 1916 until February 2001 and Plaintiff's expert
states this crossing has no more safety concerns than other crossings in this area. See
Exhibits C, D-1, D-2 and Exhibit B Y2, 11, 15, and 27.

58.  Plaintiff admits the allegations contained in Paragraph 58 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative that any crossing has the risk of a
train sfriking a pedestrian or a vehicle, causing serious injury or death. Plaintiff pleads
further in the affirmative that during the entire period of time that the at-grade crossing
was in existence that only one (1) accident is known to have occurred on June 27,
1985, which information was provided by the Defendant. See Exhibit B §2, 11, 15, and
27 and a copy of a report of highway crossing accident attached hereto as Exhibit W
and incorporated herein.

59. Plaintiff admits the allegations contained in Paragraph 59 of the
Defendant's Motion. Plaintiff pleads in the affirmative that any crossing has the risk of a
train striking a pedestrian or a vehicle, causing serious injury or death. See Exhibit B

12, 11, 15, and 27 and Exhibit W.
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60. Plaintiff admits the allegations contained in Paragraph 60 of the
Defendant's Motion.

61. Plaintiff admits the allegations contained in Paragraph 61 of the
Defendant’s Motion.

62. Plaintiff admits the allegations contained in Paragraph 62 of the
Defendant's Motion,

63. Plaintiff admits the allegations contained in Paragraph 63 of the
Defendant's Motion.

64. Plaintiff admits the allegations contained in Paragraph 64 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative that during the period of 1971
until 2001, there has not been any type of derailment at this crossing location, which is
the period of time that Maxey Helmert worked for the Defendant and the Defendant's
predecessor. See Dep. M. Helmert, Pg. 34:2-18 attached hereto as Exhibit X and
incorporated herein.

65.  Plaintiff admits the allegations contained in Paragraph 65 of the
Defendant’s Motion.

66. Plaintiff admits the allegations contained in Paragraph 66 of the
Defendant’'s Motion. Plaintiff pleads in the affirmative at derailment will always carry the
potential for injury or loss of life whether the crossing exists or does not exist.

67. Plaintiff admits the allegations contained in Paragraph 67 of the
Defendant's Motion. Plaintiff pleads in the affirmative at derailment will always carry the

potential for injury or loss of life whether the crossing exists or does not exist.:
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68.  Plaintiff admits the allegations contained in Paragraph 68 of the
Defendant's Motion. Plaintiff pleads in the affirmative that during the period the cros sing
existed from at least June 30, 1916 until February 2001, there has only been one (1)
reported accident at the location of the at-grade crossing. See Exhibit W.

69.  Plaintiff admits the allegations contained in Paragraph 69 of the
Defendant's Motion. Plaintiff pleads in the affirmative that during the period the cros sing
existed from at least June 30, 1916 until February 2001, there has only been one (1)
reported accident at the location of the at-grade crossing location. See Exhibit W.

70.  Plaintiff admits the allegations contained in Paragraph 70 of the
Defendant's Motion. Plaintiff pleads in the affirmative that during the period the crossing
existed from at least June 30, 1916 until February 2001, there has only been one (1)
reported accident at the location of the at-grade crossing and people have had the
opportunity to utilize the at-grade crossing during this period of time without any
reported incidences. See Exhibit W.

71.  Plaintiff admits the allegations contained in Paragraph 71 of the
Defendant's Motion. Plaintiff pleads in the affirmative that during the period the crossing
existed from at least June 30, 1916 until February 2001, there has only been one (1)
reported accident at the location of the at-grade crossing and people have had the
opportunity to utilize the at-grade crossing during this period of time without any
reported incidences. See Exhibit W.

72.  Plaintiff admits the allegations contained in Paragraph 72 of the
Defendant’s Motion. Plaintiff pleads in the affirmative that during the period the crossing

existed from at least June 30, 1916 until February 2001 no gates or flashing lights

10
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CERTIFICATE OF SERVICE

I, Christopher D. Brockett, hereby certify that a copy of the foregoing Amended
Complaint has this date been served by U.S. Mail on the following:

Joseph McKay
Scott H. Tucker Friday, Eldredge & Clark, LLP
Friday, Eldredge & Clark, LLP 400 W. Capitol Ave., Suite 2000
400 W. Capitol Ave., Suite 2000 Little Rock, Arkansas 72201-3522
Little Rock, Arkansas 72201-3522 Telephone: (601) 370-1430

Telephone: (501) 370-1430 Facsimile: (501) 244-5340
Facsimile: (501) 244-5340 Jamie Huffman Jones
Email: fucker@fridayfirm.com Friday, Eldredge & Clark, LLP

400 W. Capitol Ave., Suite 2000
Little Rock, Arkansas 72201-3522
Telephone: (501) 370-1430
Facsimile: (501) 244-5340
Email: jjones@fridayfirm.com

Done at Ozark, Arkansas, this 25" day of May 2015.

/s/ Christopher D. Brockett
Christopher D. Brockett
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Exhibit P:  Affidavit of Sandy Key

Exhibit Q:  Cover page for Main St. Ozark, Walking trail plan
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Exhibit R:  Letter from Randy Hathaway dated April 27, 2015
Exhibit S: Letter from Colonel Glen Massett

Exhibit T: Deposition of C. Sneath Pg. 71

Exhibit U; Deposition of T.R. McNutt Pg. 138, Pg. 139 and Pg. 154
Exhibit V:  Affidavit of Bill Huston

Exhibit W:  Copy of a report of highway crossing accident

Exhibit X: Deposition of M. Helmert Pg. 34

Exhibit Y: Deposition of M. Canady Pg. 14

Exhibit Z: Affidavit of Royce Gattis
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EXHIBIT A

MAP SHOWING PLAINTIFF'S LEASED AREA
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EXHIBIT B
AFFIDAVIT OF GEORGE SOLIZ DATED NOVEMBER 12, 2014
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, ARKANSAS, a municipal

corporation
Plaintiff,

VS.

the ARKANSAS STATE HIGHWAY

& TRANSPORTATION DEPARTMENT
(an Agency of) The State of Arkansas,
AND THE ARKANSAS STATE HIGHWAY
COMMISSION

)
)
)
)
)
)
;
UNION PACIFIC RAILROAD COMPANY, )
)
) CIVIL ACTION NO:2:14-CV-02196-TL.B
)
)
)
)

Defendants,

AFFIDAVIT OF GEORGE B. SOLIZ OF GBS CONSULTING SERVICES, LLC

I, George B. Soliz, having first been duly sworn, state:

1. | am a resident of the State of Texas. | am more than 21 years of age. |
have lived in Texas for all of my life approximately 64 years. | am making this affidavit
with my own personal knowledge and personal site inspection. The statements made by
me are for rebutlal and opposition to the affidavit of Bill Huston, Manager of Train
Operations for Union Pacific Railroad Company.

2. In addition, the affidavit is made to provide the Court with information and
an opinion that re-installing the Oliver Street vehicular rail crossing (the “Oliver St.
Crossing”) does not cause any more safety concerns than those in small town
communities with low volume vehicular traffic passing over railroad crossings

experience every day. Further, the inspection work and loss of rail car capacuty that UP
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complains that it would suffer would be minimal. Finally, the risk of the safety of railroad
employees and the general public is slight at the Oliver St. Crossing location.

3. | am a retired safety inspector (Chief Inspector) from the Federal Railroad
Administration (FRA), where | served in numerous cépacities for approximately 34
years. | served as a Chief Inspector for approximately 19 years, having oversight
responsibilities over rail accident investigations. Additionally, | was the Chief
Investigator at numerous highway rail grade crossings. During various investigations, |
worked with teams of investigators some from the National Transportation Safety Board
(NTSB) to determine cause, evaluate cause in relation to public use and offer
prevention solutions. 16 of my 19 years that | served as Chief Inspector, | was assigned
to the FRA's Region § in Houston, Texas. Region 5 consists of 5 states, Arkansas,
Louisiana, Oklahoma, New Mexico and Texas. Union Pacific Railroad Company (“UP")
is the largest railroad that operates in Region 5. Their trains operate in and out of the
largest metropolitan cities in the 5 states.

4. In anticipation of this lawsuit, | was requested by representatives of the
City of Ozark, Arkansas to travel to Ozark, Arkansas and review a previously at-grade
crossing that was removed by UP and to provide an opinion as to the safety issues that
might develop by the reinstallation of the at-grade crossing.

5. In August 2013, | traveled to Ozark, Arkansas and was shown the UP rail
facility located at the Oliver St. Crossing location. | personally observed that the

trackage in this area was not totally utilized with the exception of the 17 rail cars

standing on the siding. (See Exhibit 1)

o
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6. Specifically, the "house tracks” that Mr. Hudson refer to were covered with
gravel and grass and did not appear that UP utilized them in their railroad operations.

7. On August 6, 2013, | was accompanied by Royce Gattis, who assisted me
during assessing sight distances, roads approaching crossings and type of protection at
five (5) vehicular rail crossings near Ozark, Arkansas. During a 5 hour time frame one
(1) train passed through this area that was in close proximity to the Oliver St. Crossing. |
also observed about 17 freight rail cars were standing on a siding track that paralleled
the main track near the location of the Oliver St. Crossing. However, during this period
of time, the side track was not utilized for train meets, only for the 17 freight cars that

stayed stationary blocking Ozark's view of the Arkansas River.

8. The tracks at the Oliver St. Crossing location are not used for major train
classification purposes. They serve as ultility tracks for occasional storage of rail cars for
later movement and to add or remove rail cars from passing trains.

9. In addition, within a 10 miles radius, UP has two (2) different storage
facilities that UP can utilize for these purposes that are more rural and less populated
than the Oliver St. Crossing location. One of these alternative locations is west of
Ozark, Arkansas and is known as Poppin Bottoms, and the other location is east of
Ozark, Arkansas in the township of Denning, Arkansas. Mr. Gattis was able to show me
both of these locations that were not being utilized in August 2013.

10.  Further, the sweeping curve that Mr. Hudson refers to actually assists with
sight clearance; however, according to representatives of Ozark, UP refuses to allow
them to cross their tracks to clean up land they have leased from the U.S. Army Corps

of Engineers. The tall grass and trees that the representatives desire to clean up and
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improve currenfly restrict the view and once cleared, would provide a one mile
unobstructed view of any train approaching from the east.

11, Further, UP has numerous rail lines with sweeping curves running parallel
to waterways that cross public highway crossings with trains hauling regulated mate rials
every day. Again, the hazards created by reopening the Oliver St. Crossing are no
more than those faced every day at low volume vehicular traffic railroad crossings in
other small fowns.

12.  Upon reinstallation of the Oliver Street Crossing, UP could still elect to
hold a train on the siding or main track; however, the crew would be required to
separate the train at the Oliver St. Crossing, which they were required to do prior to the
removal in 2001. If UP’s trains were left standing for more than 4 hours the portion of
the train not connected to a source of compressed air greater than 60 psi would require
that part of the train to receive a Class | brake test and inspection. The solution to avoid
the need for a Class | train air brake test and inspection would be to use the technology
and practice currently used by the UP at their Moody Road vehicular rail crossing
northwest of Hearne, Texas. (See Exhibit 1) The suggested technology and practice is
described in more detail below.

13.  The Oliver St. Crossing would require the separation of cars and trains
and add to the number of rail car hand brakes to be applied at times. However the time
needed is minimal and would not be unreasonable for UP, as they are required to do
this in other towns all across Region 5. Separating trains and rail cars at vehicular rail
crossings are made daily throughout the railroad industry and by using good train

management the time needed can be kept to a minimum.
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14. | reviewed FRA safely data concerning UP train accidentincidentss for
Ozark, Franklin County, Arkansas and no reports were found. The search covered all
train accidents including those with trespasser injuries and fatalities from January 2010
through July 2014.

15. Additionally, the reopening of the Oliver St. Crossing will not create any
more safety concerns than those found at any small town community railroad crossing
including vandalism or pedestrian traffic.

16.  Although Mr. Hudson argues that the reinstalling the Oliver St. Crossing
would create a hazard regarding potential spill of hazardous waste, many trains have
rail cars carrying the regulated materials over UP rail lines each day. Especially into
and out of the Gulf Coast areas of Texas and Louisiana. These trains reach their
destinations each day without incidences. Accidents do occur but the rail industry is the
safest mode of transportation for hauling bulk freight.

17. During my time at the FRA, | worked closely with UP while headquartered
in Houston and have firsthand knowledge the railroad has a strong conductor and
engineer fraining program. Currently, engineers and conductors are required by CFR
Title 49 Parts 240 and 242 to be qualified and certified as competent train service
employees. They are required to have familiarization trips over the territory (rail line)
they are assigned to operate a train over. These requirements reduce the risk for train
accidents including derailments and at railroad crossings.

18.  Further, as a railroad safety consultant, | stay knowledgeable of railroad

accidents, injuries and fatalities -occurring in" the industry. Currently, | know of no train
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accidents that UP has experienced in region 5 that involved the release of a regul ated
material into a waterway.

19.  Finally, UP is one of the largest railroads if not the largest in the
continental United States with thousands of miles of rail lines. Over their rail lines are
many vehicular rail crossings throughout rural and metropolitan areas. To meet
challenges posed by these crossings to train operations, UP deploys the latest
technology and practices to expedite train movements. One such practice is installing a
pipe line that runs underneath and across the street just before the vehicular rail
crossing that permits train crews to keep the train's air brakes system connected when
separating the train at the vehicular rail crossing. ( See Exhibit 2 photographs)

20.  Another practice used by UP is telemetry link control technology that
permits the train operator by use of a head end control unit to communicate with an end
of train unit. This type of technology aids the operator to determine train brake pipe
pressure and to initiate emergency train brake applications from the rear of the train.
The use of this technology has reduced the time in performing train air brake test and
inspections; reduced stopping distance; and helps prevent train derailments cause by
slack action. (See Exhibit 3)

21.  When the train operator reduces the train's brake pipe pressure by making
an air brake application the operator can see that the brake pipe pressure is being
reduced at the rear of his train by observing the head end control unit. When the train's
brake pipe pressure is reduced this causes the air brake to apply on the rail cars and

‘when pressure is restored the brakes release. The telemetry control technology

6
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eliminated the need for a member of the train crew to he stationed at the rear of the
train during a train air brake test and inspection.

22. The Code of Federal Regulations Title 49 Part 213.9 (Classes of Track-
Operating speed limits) regulation requires UP to maintain its rail line to class 4 track
standards if the company elects to operate its trains to a maximum speed of 60 mile per
hour. However, train speeds are affected by speed restrictions such as at highway /rail
crossings, track curvature, bridges, and slow orders for track repairs and through
metropolitan areas. Speed restrictions can be found over many areas of the UP's rail
lines.

23.  UP's operating rule that governs clearance at railroad crossings is stated
below and may be found in the Union Pacific’'s General Code of Operating Rules, 6"
Addition:

6.32.4: Clear of Crossings and Signal Circuits

Leave cars, engines, or equipment clear of road crossings
and crossing signal circuits.

When practical, avoid leaving cars, engines, or equipment
standing closer than 250 feet from the road crossing when
there is an adjacent track. When cars, engines, or equipment

are left on a siding or a main track closer than the required
distance, the train dispatcher must be notified.

SR g

s T i e
T 2500 Rl 2500
[Diagram A" In the state of Arkansas the distance is

300 feet

The amount of rail car space lost by ré-insta!ling the Oliver
Street vehicular rail crossing would be 600 feet or the
equivalent to losing space for 8 rail cars each 70 feet in
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length. Rail cars come in various sizes but for common use
to determine car capacity is a 70 foot car length.

The UP operating rule that governs blocking public crossing
is stated below and found in the Union Pacific's General
Code of Operating Rules 6™ Addition.

6.32.6: Blocking Public Crossings
When practical, a standing train or switching movement must
avoid blocking a public crossing longer than 10 minutes.

24.  UP’s operating rule that provides protection at road crossings is stated
below and may be found in the Union Pacific's General Code of Operating Rules 6"

Addition:

6.32.1: Cars Shoved, Kicked, or Dropped

When cars are shoved or kicked over road crossings at
grade (except those wused exclusively by railroad
employees), a crew member must be on the ground at the
crossing to warn traffic until the crossing is occupied. Make
any movement over the crossing as directed from that crew
member. Such warning is not required when gates are
known to be in the fully lowered position.

25.  Federal regulations for performing train air brake test and inspections are
found in CFR Title 49 Part 232. These regulations outline the test and inspections that
are required when trains are assembled, when adding or removing rail car(s) to or from
a train and other special haul train operations.

26.  Federal regulation for performing safety inspections of rail car(s) are found
in CFR Title 49 Part 215. These regulations require a railroad to perform an equipment
safety inspection of rail car(s) added to a train.

27. In closing | would like to say, | have strong feelings for the safety of
railroad employees and the.generall public. The 34 years with the FRA has been my.

working career to serve their interest. With this said, the reopening of the Oliver St.
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Crossing causes no more safety concerns to railroad employees or the general public
than those experienced in any other small town with low volume vehicular traffic.

Further Affiant sayeth not.

George B. Soliz,

Date:
STATE OF TEXAS )
)
COUNTY OF )
SUBSCRIBED AND SWORN to before me on this ___day of November,

2014.

NOTARY PUBLIC

9
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Exhibit 1
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Exhibit 1

The 3 photographs depicts that the UP utility tracks are not
totally utilized at and near the Oliver Street Rail Crossing
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EXHIBIT 3

This picture depicts an electronic component referred to a s the
Head End Telemetry Device and is focated on the console of the controlling locomotive of a train,

@ This picture depicts the rear portion of the
Telemetry Device known as the End of Train Device (ETD). The ETD transmits brake pipe pressure data
via a telemetry link to the Head-End-Train Device (HTD) in the controlling locomotive.

This telemetry technology aids railroads in performing train air brake test when changing the makeup of
the train. The telemetry technology gives the engineers the ability to make emergency brake
application from the rear of the train that reduces stopping distance and prevents train deraifments.
The newest models provides various types of information to the engineer that aids in the operation of
the train.
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EXHIBIT 2

The two photographs depicts a UP train separated at a railroad crossing west of Hearne, Texas adjacent to Hwy 6.

The top photograph depicts the UP train standing on the east side of the Moody Road railroad crossing with an air line
connected to the train’s air brake system (brake pipe). The bottom photograph depicts the same train standing on the
west side of the crossing with an air line connected to the train’s air brake system. The air lines at each end of the train
keeps the train’s air brake system connected and charged with air from the locomotive consist. This practice eliminates
the need to perform a Class | train air brake test when trains are left standing and separated for more than 4 hours.
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EXHIBIT 2

The photograph above depicts the Moody Road rail crossing,.

The view shows the separated train standing on the east side of the crossing
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EXHIBIT C
MOPAC'S TRACK RIGHT OF WAY MAP DATED JUNE 30, 1916

23
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EXHIBIT D-1
MOPAC'S STATION AND STRUCTURES MAP DATED APRIL 15, 1946
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EXHIBIT D-2
DEFENDANTS 2000 MAP
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