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MARSHALL CHRISMAN. 1 Q. And Lam prone o ask a question that | promise
2 the withess hereinbefore named. having [irst been 2 you nobody in this room understands, And when | do
3 duly cautioned and sworn or affirmed to tell the 3 thatsif you will just let me know that 1 have asked

a bad question, and 1 will rephrase it until you
5 understand it; okay?

4 wuth. the whole truth and nothing but the truth,
5 testified as follows:

6 EXAMINATION 5 A, Okay.
7T BY MS.JONES: T Q. Now.can you give me your date of birth?
B Q. Mr. Chrisman. my name is Jamie Jones, and | 8 A, 5-3-33.
9 represent Union Pacilic Railroad Company in the 5 Q. Andhave you lived in Ozark most or all of your
L0 lawsuit that the City of Ozark has brought against 10 lire?
11 i, 11 A. No.
12 A, Yes,ma'am. 12 Q. Okay. Tell me what years have you lived in
12 Q. Andyouhave been listed as a witness by the 13 Ouzark
14 city. which is what brings you here today. Now, have | 14 A, T guess I have lived here since 1979,
L5 youever given a deposition before? 19 Q. Okay. And where did you live before --
16 A, ldon'tremember ever giving a deposition 16 A, 1 believe that's '69.
17 before. T Q0 Sixty-nine, okay,
18 Q. Let me go through a little bit of the ground 18 A, About 1969,
1¢ rules so that we are on the same page. Ms. Janess is 19 Q. Andwhere did you graduate -- well, let me
20 ouwr court reporfer, and she has just sworn you in. 20 rephrase this. Did you graduate high school?
21 So even though this looks like a little 21 A, Yes.
informal setting. it is just as formal of testimony 22 Q. Where?
under oath as if a judge was sitting here today: 23 A, Coal Hill,
okay? 24 Q. Okay. And what year?
A.  All right, 2% A, Fifty-one, 1951,
Page © Pages 8
L Q. Andshe is taking down everything we say, which | 1 Q. Did you receive any post high school education?
2 means a couple of things for you and L. 2 Did you go 1o college anywhere?
3 A, Okay. 3 A, Penrolled in college at the College of the
4 Q. And the first is you may well anticipate where 4 Ozarks.
5 Fam headed with a question, but if you will wait and 5 Q. Okay.
& letme get my question out instead of interrupting & A, But Ldidn't finish a semester.
7 me Ewill let you get vour answer out before 1 ask 7 Q. Okay. What did you do to make a living for
8 the next question; okay? 2 yourself?
2 A, Very good. 9 A, Construction,
10 Q. And the second thing is she can only get verbal 10 Q. Okay. And as I understand from your brother.
11 communications. so you may nod your head or say 11 youowned a construction company?
12 "uh-huh” or "huh-uh." Funderstand what that means, | 12 A, A small construction company, yes.
13 butI'm going o ask you to verbalize it so she can 13 Q. Okay. And was that Chrisman Ready Mix, or was
14 getit tor the record: okay? 14 that called something different, and Chrisman Ready
15 A, Ubh-hub. 15 Mix was an additional company?
16 Q. lIsthat"yes"? L& A, Fhad no part of Chrisman Ready Mix.
17 AL Yes 17 Q. Okay. What company did you own?
18 Q. Okay. And if at any point - 18 A, Chrisman and Sons.
19 A, [ missed the first one. 19 Q. Okay. Now. sir. one of the things you were
20 Q. Everybody does it, so don't worry about it. 20 asked to do today was to bring any documents that you
21 A, Okay. 21 had that were responsive to this subpoena. Did yvou
22 Q. ifat some point -- we are not going 10 go very 22 ook through these categories and see if you had any
23 long today with you. but at some point if you need a : documents?
24 break. you let me know. and we will take one. Okay? A. No.

25 A, Allright. Thank you. Q. Okay.

2 (Pages 5 to 8)
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1L A, ldidn't. L Q. Okay. And ! have been told that at one poinl
2 Q. Fam going to ask i you will just fook through 2 this. this road that went across the railroad tracks
3 these categories. one through six.cand just kind of 3 led down to a city dump. Do yvou remember that?
4 read them o yourselland tell me it you would have 4 A, Yes, vaguely.
S even had anything. 5 Q. Vaguely. and you getting here in 69 was
6 A. (Witness reviews document.) 1 don't read very | & probably the end of the dump time --
7T well 7 A. Uh-huh,
3 Q. Okay. Do you want me to read it to you? 2 Q. --isthatright? Okay. Would you have ever
9 A, Well, that might help me. % had an occasion to use the location ol this crossing?
10 Q. Please produce a copy of all documents, 10 A, Yes.
LL correspondence, email, reports that you have sent or 11 Q. Okay. Tell meabout that, What would you have
12 received from Union Pacific Railroad Company orany | 12 used that crossing {or?
L3 representative of UP regarding the removal or 13 A, Well, 1 had a tugboat parked down there,
L4 installation of a crossing in Ozark. Who would you 14 Q. Okay.
L5 have had anything? 15 A, And I probably went over there once a day to
16 A, No. 16 check on the boat.
L7 Q. Okay. Andlam guessing that's probably going L7 Q. Okay. Where was the tugboat? [ mean, kind of
18 (o be most of these. but we will still go through the 18 describe for me. [f you were telling me how to get
L9 process anyway so we can say we did it; okay? 19 o your tugboat. tell me how I would go o get to it
20 A, Okay, 20 A, You would cross that crossing that was in
21 Q. Allright. Any documents that you have sent or 21 question,
22 received from UP or any representative of Union 22 Q. Okay.
23 acific regarding access (o ¢ty property? 23 A, And then you would go downstream about 50
14 A. None. 24 yards.
25 Q. Okay. Any documents that you have regarding 25 Q. Okay.
Page 10 Page 12
L theremoval or installation of a crossing in Ozark. L Ao And you would take a right eut towards the
2 Arkansas? 2 river, and you could only go 150 feet before you hit
3 A. None, 3 water,
4 Q. Okay. Any diaries, notes. or calendars 4 Q. Okay. And 1 understand from your brother there
5 regarding efforts Lo seek a crossing in Ozark, 5  may have been a dock there?
& Arkansas? A, No, there was no dock there,
7 A. No. 7 Q. Okay. So how was, how was the tugboat tied?
8 Q. Okay. Have you ever had any contact with Union 8 How was it moored?
9 Yacific Railroad about any crossing in Ozark? 9 A, I had driven a pipe in the ground and took one
10 A. No. 10 of the winches -- it has two winches on each side
11 Q. Okay. And I'm guessing you don't have any 11 behind the tow knots, and I had thrown the cable over
12 documents regarding the removal or crossing in Ozark? { 12 the pipe and tightened it up.
13 A. No. 13 Q. Okay. Who owned the land that you had the
14 Q. Okay. Have you ever served on the eity council 14 gboat moored to?
15 for Ozark? L5 A, Itwould have been the Corps of Engineers, I'm
16 A, No. le  sure.
L7 Q. Have you ever served on an organization called 17 Q. Okay. Did you have permission from the Corps
L8 Main Street Ozark? 18 o use that land?
19 A. No. 19 A, Didn'task.
20 Q. Okay. Now. this lawsuit concerns in part 20 Q. Okay. Do youagree you were frespassing?
21 allegations regarding a crossing located in downtown 21 Ao L was trespassing, | suppose.
22 Ozark cast of the depot. Q. Okay. Did you ask anyone for -- well, tell me
23 A. Yes,ma'am, this, when was the last time the tugboat would have
24 Q. Okay. You're familiar with that location? 24 been there, because as 1 understand it there was
A. Yes, ma'am. 25 something that happened with the lock and dam, and it
3 (Pages 9 to 12)
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L ended up destroying the boat. [s that correct? LA, He's done been here? I'm glad you didn" €t have
2 A, The tugboat went under, went through one of the! 2 us here at the same time. He has had some problems
3 Tanner gates, 3 with the railroad off and on. 1 think they might
4 Q. Okay. Do youremember when that was? 4 still be in dispute, something about some land down
A. No. 5 there maybe. Anyway, I don't know.
Q. Do youremember what decade it was? ¢ Q. Now--
7 Ao D would say it was after the river. The dam T AL Pwasn'tinvolved in any lawsuits,
5 had filled up. 8 Q. Okay. Do you have any personal informati on
9 Q. Okay. 2 regarding when, or the circumstances involving the
L0 A, 1think they hold it about 372, 372 feet above 10 crossing being taken out?
11 sea level, and 1 think it had filled up at the time, 11 A. Thave no --no.
12 Q. Okay. Sodo vou know if this was the cighties 12 Q. Okay.
1 or nineties when it happened, or seventies, eighties, 13 A, Suredon't.
14 nineties? 14 MS. JONLS: Thank yvou so much. |
15 A, It would have been the seventies. 15 appreciate your time. Mr. Brockett may
16 Q. Okay. Sosometime after the tughoat's 16 have a few questions for you.
17 demise - 17 EXAMINATION
18 A, Uh-huh. 18 BY MR BROCKETT:
19 Q. --would you have had a reason to cross there? 19 Q. Marshall, do you. do you fish?
20 A, No. 20 A. Dol fish?
21 Q. Okay. Did you ever cross there? Q. Yes,sir.
22 AL Yes. 22 A, In the past I used to fish,
23 Q. Okay. Tell me when you would have crossed and 23 Q. Okay. Did you ever use that crossing with a
2¢ why? 24 flat bottom boat to fish on that side of the river?
25 A, Well, probably to help -- Floyd Irvin 25 A, Tean'tsayl have.
Page 14 Page 16
1 (phonetic) at that time owned Peach Valley Gas L Q. Okay. Did you have a lat bottom boat?
2 Company, and they had an unloading facility there 2 A, Yes.
3 pretty close to where my tughoat was moored, 3 Q. Okay. Butyou don't remember fishing on the
4 Q. Okay. 4 north side of the river?
5 A, And I'would go over there on his request for 5 A, Ddon't remember.
8 some reason or another to check on sonmething, 6 . Okay.
7 Q. Okay. Do you remember when the last time you 7 A, The last boat | had was not a flat bottom.
8 would have done that for him was, what decade? 8 It's an oceangoing boat. 've still gotit. 1 don't
9  A. No. No. It would have been in the nineties S take it out anymore.
10 or, wait a minute, the seventies, 10 Q. Well, Sandy Key has represented that you used
11 Q. Okay. Socan we agree that after the 1970s you 11 to go across there with a little fTat bottom two-man
12 did not cross that crossing? 12 boat that you would fish off of.
13 A. Notto my, not that I can remember. 13 A, Idon't remember telling Sandy that,
14 Q. Okay. Allright. Have you ever had any 14 Q. Okay. And what did you use the tugboat for?
15 conversations with anyone from Union Pacific Railroad | 15 A, We were selling sand when they were building
16 Company about this crossing? 16 Nuclear One in Russellville, and we had a - Owen
17 A. No. 7 Parnell (phonetic) was pushing our barges to Nuclear
18 Q. Okay. Now. have you -- | think from your 18 One, this side of Russellville,
19 Dbrother | got a sense that there had been some 19 And I used my little tugboat to load the
20 lawsuits with the railroad. Were vou in on any of 20 barges, get them ready to tow. And they had six
21 those? 2] barges. Three of them would be on their way to
22 A. No. 22 Russellville back, and T would load the other three.
23 Q. Okay. 23 When he would get back he would make a three-barge
24 A. My brother - he must have already testified. 24 tow and tow the other three down here.
25 Q. Yes, sin 25 Q. Okay.
4 (Pages 13 to 16)
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1 A, We sold 75,000 tons to, of sand to Nuclear One, 1 A, Yes.

2 Q. Okay. And where were you getting the sand at? 2 Q. Okay. $owhatlam trying to getatis why did
3 A, Getting it off of Guthrie Island (phonetic). 3 you pick that spotto moor your lowbouat?
4 Q. Isthat is that north or weston the piver? 4 A, Well, it was the closest place 1 could get to,
5 A, No. It's right below the steam generator 5 o moorit. And I don't know if you remember
6 plant. There is an island there. My brother is 6 somebody turned it loose, took the cable off and let
7 still running it -- or no, he sold it. 7 it go free.
3 Q. Oh, okay. 5 1 don't know -- to this day, | don't know
9  A. Recently, recently. 9 who that was. T don't know who would have - whether
10 Q. Okay. 10 they were mad at me or whether it was intentional,
11 A. That's the company that I started, Ozark 11 but the boat wound up -- there used 1o be an old boy
12 Material Company. 12 that was the lockmaster down here.
13 Q. Okay. Allright. And so the water al that 13 His name was -- anyway, he called me one
14 time was high enough that you would have been able to | 14 Sunday morning and said, "Marshall, your tugboat is
15 float down the river? 15  in the Tanner gate down here. You need to come cheek
16 A. Ohyes,ohyes. 16 onit”
17 Q. Okay. Doyou, doyou remember approximately 17 And that was the first 1 knew it was wedged
18 when that tugboat would you have been destroyed? 12 in that gate, and it was -- that gate is about 35
19 A. Don't get me to lying about dates, because L 19 foot long, and this boat was about 32. 1t probably
20 can't even remember what I did yesterday. 20 had three feetit could shift back and forth.
Q. AW right. Fair enough. 21 Q. Okay.
A.  1can watch the same movie that | watched fast | 22 A. @ was in the process of trying to get it out of
night again tonight, and 1 don't even know what's 23 there when it washed under the Tanner gate.
going to happen. That's the good part of it. 24 Q. Oh.okay. Do you remember what kind of road

(. When you were crossing the tracks to go down to | 25 you were using when you crossed over the tracks?

Page 18 20

1 the tugboat to check on it - 1 A. bdon'tthink it was asphalt.

> A. Uh-huh, 2 Q. Wasitgravel?

3 Q. --do you remember what kind of track or what 3 A. Yes, it was gravel. No doubt about that. |

4 kind of crossing it was? 4 put some gravel on it one time for Floyd frvin --

5 A, It was wooden. 5 Q. Okay.

& Q. Itwas wooden? & A, --when he used to travel in and out of there

’ A. Wood before you went onto the first track, and 7 with his truck.

2 then it was wood between the tracks, and then itwasl # Q. Okay. What kind of truck did he have?

9 wood the other side of the tracks, creosoted g A. Delivered propane.
10 crossties. 10 Q. Okay.
11 Q. Okay. Soithadanasphali-type material over 11 A. A delivery truck. His storage tank, he had a
12 the wood? 12 facility there to bring in railroad car loads of
13 A. Idon'trememberif there was any asphaltover | 13 propane gas.
14 the top of it or not. 14 Q. Uh-huh.
15 0. Okay. Do youknow il'it had any signs up that 15 A. And he would pump them off the car into this
16 said this is a crossing, or crossbucks, or any other 16 bigstorage tank there. And then he would come over
17 stop signs or anything like that? 17 there out of that storage tank and fill his delivery
1% A. Idon't remember how it was signed. 1 really 18 truck. Harrison Alired was his delivery truck
19 don't. 1 would be lying if I said I did. 19 driver,
20 0. Okay. How did you find the crossing? 20 Q. Okay.

21 A. How did 1 find it?
27 Q. Yes.

23 A. From watching vehicles go across it.
24 . Okay. Imean, other vehicles were Q0ing across

A. When did you have my brother in here, today?
Q. Yeah, right belore you.

A. Okay, Well, I thought you were scraping the
bottom of the barrel when you had Lonnie in here.
Q. Were you around when F&S Lumber Company?

¢

i?

5 (Pages 17 to 20)
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1 A, No L Q. Okay. Do you remember signing a statem ent in
2 Q. Okay. That was before your time? 2 20127 Tam going to hand you what | am mark ing as
3 AL That was before my time. Was it F&S? 3 261, xhibit 261, Take a ook al that.
. 7o 4 (Exhibit No. 261 was marked.
i Q. Yes, ~ ;
5 A, Wealways called it the thick and thin lumber i ’\ X (Witness reviews document.) This 18 to attest
& company. Kenneth Smith, I think, ran i. \; n _’l““‘ th"_“ ])Cl'i?llillly l"?,m* "“’d,tl,u (zh‘ er Stn‘ eet
) , . . . . , rail crossing, either walking or driving to cross
7 Q. Yes.sir. Allright. You said you put gravel o . S ”’, alking ), ving Nf n
N TP . 8 avehicle during years past prior to removal of
3 on it for Floyd, Did he ask you to put -- | mean, | i K
N e I ’ 1 vou - o1 on? 9 access - I read very poorly. 'm sorry.
(7 puesshehwed you W put gravel on _ 10 Q. Well. and that's fine. | am not asking you to
10 A, Yeah, yeah, He bought the gravel and paid me 11 read it atoud, but do you. do you remember signing
11 to haulit 12 that statement?
12 Q. Okay. 13 A. No, I really don't,
13 A, And we put some $B2 on that road and kept it, 14 Q. Okay. And you wouldn't have calied it Oliver
L4 kept the road up for a little while, LS5 Street; would you? | mean, if you were - if you had
15 0. Okay. Did you get just go straight to his 16 written that yourself, you wouldn't call it Oliver
16 tanks, or did you put more gravel than just his 17 Street: right?
17 qanks? 18 A. 1ldon'tknow. I never knew -- I have heard it
18 A, Well, it went from the crossing all of the way l, ; rcfer;;d to a\s ‘:w BCI" Zt’reet clross:lngi()r g
. . . . . 20 . ay. And you had never heard of Oliver Stree
19 to his, past his tanks a little bit, and then on, on o Q . vy, Andy - ¢ e street
o ) 21 untit | showed that to you today?
20 alittle past that. . .
. 5. Ok 22 A. No.
' Q 1) . 23 MS. JONES: Okay. All right. Thank
22 A.  He had a parking area there where he would park you, sir. | appreciate you.
23 his, his delivery truck occasionally. 24 THE WITNESS: s that it?
24 Q. Okay. Was there just one delivery truck, that MR, BROCKETT: That's it.
25 youremember? 25 (The deposition was concluded at 12:55 p.m.)
Page 22 Page 24
1 A. Oneis all I ever knew of. I COURT REPORTER'S CERTIFICATE
2 0. Okay 2 STATE OF ARKANSAS)
3 A, Harrison Allred drove it. . o )ssf ) .
. ( And il . hat kind of - did K 3 COUNTY OF SALINE )
4 1 » CIOSSI Y Tat k — 1\ ake . e e T TN vt e e iy Y
Q. An lkt“”“”wi‘“lﬂ”‘” “50““‘°) 1 1. JANESS FERGUSON SMITH. CCR, RPR, a
5 adual axle dump truck? A single axle dump truck? 5 Notary Public in and for Saline County, Arkansas do
6 What kind of dump truck did you take over? & hereby certify that the facts stated by me in the
7 A. Tdon't remember what I had then. 1 have got 7 caption of the foregoing matter are true; and that
a some twin scooters still sitting down there on the 3 the foregoing matter was transeribed by me, to the
i N N , G sst of my ability 4 srstandi v rmachine
9 side of the road. You can see them. g best of my ability and undus(.nuhng from my machine
10 shorthand notes taken at the time and place set out
10 Q. Okay. . . . )
. 4 N ) . . 11 in the caption hereto.
L1 Ao Inever did sell nothing. I just shut het 12 In aceordance with Rule 30(c) of the
12 down, but I might have just had single axles back L3 Rules of Civil Procedure, review of the transeript
13 when I was helping Floyd fix the road. 14 was waived by the deponent or a party thereto.
14 MR, BROCKETT: Okayv. Al right. 1 15 I FURTHER CERTIFY that [am neither
15 don't have any more questions. ;r; coul}scl h’);. rclm.cd [f)‘ mlu'v c}lmlﬂlo_\jcd by :\;1_\' ol the
- . 3 parties {o the action in wilnceh this proceeding was
16 EXAMINATION parties fo T 4t pracecting we
17 BY MS. JONES 13 taken: and, further that Tam not a relative or
o SR o X . 19 employee of any attorney or counsel employed by the
8 Q. Dhavea few more for you. Did you -- was 20 parties hereto, not financially interested or
19 there a name for the road? Did you call it a name? 21 otherwise, in the outcome of this action.
20 A. No. 22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
21 Q. Okay. Have you ever heard of Oliver Street? this, the 9th day of March, 2013.
- ' 23
22 /\. NQ.
22 Q. Okay. ‘ ) 4 JANESS FERGUSON SMITIL CCR.RPR
24 A, 1have heard it called the Bell Street Notary Public for Saline County
25 crossing. 25 and Court Reporter.
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1 APPEARANCLES

3 ON BEHALEF OF THIEE PLAINTIFI:

4 CHRISTOPHER D. BROCKETT, ESQ.
Sayre & Brockett

5 401 West Commercial Street
Ozark, Arkansas 72949
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ANSWERS AND DEPOSITION OF LONNIE TURNER,
witness produced at the request of the Defendants,
was taken in the above-styled and numbered cause on
the 9th day of March, 2015, before Janess Ferguson
Siith, Certitied Court Reporter and Notary Public in
and {or Saline County. Arkansas, at the Offices off
Sayre & Brockett, 401 West Commerceial Street, Ozark,
Arkansas, at 12:09 pm.

STIPULATIONS
It is stipuated and agreed by and between
the parties through their respective counsel that the
deposition of LONNIE TURNER may be taken for any and
all purposes according to the Federal Rules of Civil
Procedure.
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1 LONNIE TURNER, LA Yes.
2 the witness hereinbetore named. having first been 2 Q. Doyou know where that location is?
3 duly cautioned and sworn or affirmed to tell the 30A o
4 truth, the whote tuth and nothing but the truth, 4 Q. Canyoutell me, have you had an occasion to
5 testilied as lollows: 5 use that crossing?
EXAMINATION & A, lhave
7 BY MR, JONES: 7 (). And can you tell me what occasion would have
8 Q. Canyou state your name for the record? §  caused you to use that crossing?
9 A. Lonnie C. Turner. 9 A, Well, whenever [ came down, when I come down
10 Q. And [ know you any not have been deposed 10 and stay all night with my cousin when I was in
11 belore, but you have taken some depositions before? | 11 school, and we would go down there and shoot rats -
12 A. Yes. 12 Q. Okay.
13 Q. Okay. Sol'll skip all of the -- 13 A, -~ af the city dump. That would have been the
14 A.  Okay. 14 first time [ had ever been down there.
15 Q. --the basics rules. Sir.as you know and 15 0. Okay. Do you recall the fast time you had ever
5 we've talked before, | represent the railroad in the 16 been?
17 action that the city has brought against it, and you 17 A, Oh, oo, Fdon't recall the date for you, but it
have been listed as a witness. 18 would have been after the dam went in, and FFloyd Owen
A.  Okay. 19 (phonetic) had his butane tanks down there. And it
Q. Andone of = well, let me get some background 20 would have Deen sometime during that time period
information from you so that we have it for the 21 before they, after they took them out,
record. Have you lived in Ozark most of your life? | 22 Q. Did you say it was after they took out the
A. Most of it, yes. 23 tanks?
Q. Okay. Can you kind of give me the years that 24 A, Uh-huh,
you have lived in Ozark? 25 Q. Okay.
Pagse 6 Page §
1 A, Okay. I was raised at Turner Bend. 1 A. I was down there before and after, but you said
2 Q. Okay. 2 thelast time.
3 A. 1 went to school at White Oak, and then when | 3 Q. Right. And what would -- what had caused you
4 finished grade school we come into Ozark, Turner 4 to go over that crossing after they had taken the
5 Bend is about 15 miles north of here. tanks out?
& Q. Okay. 6 A. Just to look around probably.
7 A, And 1 left, oh, in the '62 when T graduated 7 Q. Okay. Do you know about what decade it was,
3 from high school 1 went to Arkansas Tech, This was 8 eighties, nineties, 200057
9 still my home of record. 9 A. [Itwould probably have been in the eighties,
10 And then I went into the service, and | was 10 Q. Okay.
11 in the serviee for two years and down in Georgia and 11 A, Thatis my guess now,
12 over at Vietnam, and back to law school at Rogers, 12 Q. Okay.
13 and then 1 graduated in '71 and moved down hereand | 13 A. Tcomebackin'71, and it was after quite 2
14 been here ever since. 14 while. And so I'm kind of thinking it came out
15 Q. Okay. Can you give me your current home 15 whenever Todd was mayor, but I'm not positive of
16 address? 16 that.
17 A, Yes, ! think 1 can. Thirteen -- it's cither 17 Q. When it came out. do you mean the crossing?
18 Mighway 64 West or -- 1339 Highway 64 West, 1 believe] 13 A, The erossing, uh-huh.
19 itis. 19 Q. Okay. Sosometime -- you think the last time
20 Q. Okay. And what is the best phone number to 20 vou had used the crossing was sometime maybe in the
21 reach you? 21 eighties. but it was after Floyd Owen had taken the
22 A. 667-2155 in the daytime and 667-3875 at night, 22 tanks out; is that correct?
23 Q. Okay. Now, this lawsuit involves allegations 23 A, Well, Idon't know whe took them out,

24 regarding a crossing that existed east of the depot 24 Q. Well. after Floyd's tanks --
25 in downtown Ozark? 2% A, They were taken out, uh-huh.

2 (Pages 5 to 8)
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Lo Q. Okay. Sois that correct how I have said it LAl Yes,
now? 2 Q. Canyouagree with me that you don't know it”
3 A. | think so. 5 youused Oliver Street or not. that you wouldn't ha ve
4 Q. Okay. Good. Now, what would you have called 4 called it Otiver Street; correet?
5 that street? 5 A, Whatever that street was,
6 A. 1 wouldn't have. 5 Q. Okay. So the times that this refers to Oliver
7 Q. ltdidn't have a name to you? 7 Street in here. can we agree that you're not
3 A, Nottome |don't--1might know where you 8 testifying that it was indeed Oliver Street?
3 live, but I wouldn't know what street you were on. 9 A, I'm oot going (o tell you that ] knew it was
L0 Q. Okay. 10 Oliver Street.
11 A. Ldon't keep up with streets unless -- now that | 11 Q. Right,
12 we have got these telephones that you have to put 12 A, No. It was two erossings, to my knowledge.
L3 those in to find people, well, used to you just go 13 There was one there,
14 down that street up there by where so-and-so lives. | 14 Q. Okay.
15 Q. Right. So there wouldn't have been -- if it 15 A, And there was one on up on the other side of
Lé  was called Oliver Street, you wouldn't have known it? | 16 the depot, right out here where you went down, where
17 A, ['wouldn't have paid no mind to it. 17 Chrisman went down 1o his sand plant.
18 Q. Okay. I'someone had asked you -- up until 18 Q. Okay. So there was -- would that be west of
19 kind of this, before this lawsuit became in the 19 the depot, or would that be to the east of the depot’?
20 papers if someone had asked you where Oliver Street | 20 AL That would be west.
21 was would vou have known? 21 Q. Okay. There was one cast that we are falking
22 A. 1 would have probably thought it was ever by | 22 about right now. and then there was on¢ west?
23 the old grade school because the Oliver family lived | 22 A, Uh-huh, but 1 never used the one on the west,
24 over there. 24 T know where it's at because James Hugh Gilmer's wife
25 Q. Okay. Atsome pointin about 2012 do you 25 lives over there, And they have their home there,
Page 10 Page 12
remember anyone asking vou to sign a statement, 1 and that street took off and went down through there.
2 Roycee Gattis or somebody asking you to sign a 2 Chrisman used to go down there and get his sand
3 statement? 3 before the dam,
4 A. [can't remember that. 1've signed lots of 4 Q. Okay. Now, it also states in here, To my
5 statements, 5 knowledge Oliver Street and the Oliver Street rail
& Q. Yes. 6 crossing was always available for public use.
7 A. [D'vesent alot of statements too, even 7 Can we agree that after 1970 there wasn't a
g collected on a few of them. 8 need to cross the tracks at that location, a public
9 Q. [am going to hand you what I am marking as 2600 9 nced?
10 tothis deposition. 10 A, Twouldn't say that,
11 A.  Okay. 11 Q. Okay.
12 (Exhibit No. 260 was marked.) 12 A, Tdon't know -~ I don't necessarily know what
13 BY MS. JONLS: 13 the need might have been, but, you know, kind of like
14 Q. Do youremember sighing this statement? 14 the chicken, just to get across the road. [ mean,
15 A, No, I donot rememberit. 15 that could be a need,
16 Q. Okay. s that your signature? 16 Q. Youdidn't personally have a need to cross it
17 A, ltappearsto meitis, after the -
18 Q. Okay. 18 A, Well, I went down there once to look for
19 A, Itlooks exactly like my writing. 19 Robert's tughboat whenever -- he had his tugboat tied
Q. Okay. Why don't you read that and then tell 20 off down there, and the river came up, and it went
me, and then we will tatk about it. 21 through the dam,
> A, (Witness reviews document.) Okay. 220 Q. Okay. And. in fact, I think that would have
23 Q. Okay. It says. This is to attest in fact that 23 been the only time you would have gone across for the
24 1 personally have used the Oliver Street rail 24 gboat because it didn't exist alter, after the dam
25 crossing. That is the first part of the sentence? 25 kind of flooded and took it downstream: right?
3 (Pages 9 to 12)
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1 A, After it come loose or whatever it did and took | 1 A. | have no memory of it.
2 off, I didn't go back down there to look for the 2 Q. Okay. Do you have any memory or any
3 tugboat. 3 documentation that you can point o that shows that
4 Q. Okay. And did you have any. did you have 4 there was a recorded plat dedicating Oliver Street or
5 anything to do with how it was tied in terms of il 5 any street east of depot at this location as a public
& there was a lease for him to tie it there or anything 6 use?
T ke that? 7 A. No. The only thing I have seen with any
g A, No. 8 streets shown on i, that | remember, is a, is those
9 Q. Okay. All right. And vou don't have any El railroad maps.
L0 knowledge of whether or not the street that had the 10 Q. Okay. And can you point to any ordinance
L1 crossing that we're talking about cast of the depot, L1 accepting a recorded plat dedicating Oliver Street as
12 whether it's Oliver Street or no street pame, was an 12 apublic use?
13 actual city street; correct? 13 A, Tcan't point to any ordinances at all. |
14 A, Okay. Idon't have any memory of knowledge; | 14 don't have the ordinances.
15  okay? 15 Q. Okay. And you don't have any knowledge of any
L6 Q. Okay. 16 ordinance that dedicated the street as a public use?
17 A, There's a lot of things that I knew at one 17 A. Notthat! recall.
18 time -~ 18 Q. Okay. All right. Do you have any personal
19 Q. Right 19 knowledge as (o the circumstances in which the
A. - that I cannot recall to tell you as a fact 20 crossing was taken out?
today that | knew or didn't know. 21 A, ldonot.
Q. Right. Butyou -- 22 Q. Okay.
23 A, T've got my wife a name tag, and when we go 23 A, Other than know that it's gone.
24 places I can introduce her without stuttering. 24 Q. Right. Itwas there and then you saw it, and
25 Q. That's a good thing to do. 25 it was gone?
ge 14 &
1 A, 1t helps. L A Uh-hub,
2 Q. Aswessit here today, you cannot point to any 2 Q. Okay. Have you ever spoken with anyone for
3 written documentation that would show that Oliver 3 Union Pacific Railroad Company regarding this
4 Street or any street east of depot was ever dedicated 4 crossing or this lawsuit?
5 asacity street? > A, Dthink, I think I have talked to you. I don't
& A, ] cannot point to anything today. 1 know we & know if I have talked to you or not. [ have talked
7 worked on city maps at one time, you know, to rezone, | 7 to several people,
8 setup zoning. 8 Q. Buthave you ever talked with anyone who was a
9 I know I remember in high school when we S Union Pacific employee?
10 werein shop we made those concrete street markers 10 A, Not that I'm aware of.
11 and put them up around town, but I can't sit here 1 Q. Okay. Have you ever been a city council
12 today and tell you we put onc there, 12 member?
13 Q. Rightt Well, and putting a street marker isn't 13 A, No,ma'am.
14 adedication by the city ol a city street; is it? 14 Q. Have youever served on Main Street Ozark?
15 A. No, 15 Ao Letme tell you | don't think so.
16 Q. Okay. And you understand as a lawyer that 16 Q. Okay. That's fair. Do you have any personal
17 there are certain things that cities must do in order T knowledge regarding the city's plans for the crossing
18 o, certain prerequisites that have o be metin 18 atissue or a hiking. biking trail. I mean, other
19 orderto make a street a city street: correct? 19 than what you have read in the paper, any personal
20 A, Not necessarily. 20 knowledge that you have, you have personally been
21 Q. Okay. 21 involved with?
22 A, Ddon'tunderstand that much of it. A, Okay. That's a little bit difficult to answer,
23 Q. Okay. So. forexample. do you have any Do 1 know about them talking about a hiking trail and
24 evidence that the street was ever dedicated by the stuff of that nature,  have heard it discussed some,
25 city as a city street? 25 but] have not - 1 avoid trying to get into civie
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Page 17 19
stuff, 1 am not a real good do-gooder. Lo Q. Okay.
2 Q. Okay. 2 Ao Itwas a -- and what, what I remember about the
3 A, it wasn't for the do-gooders, we would all 3 map was what we were trying to -- what I was €rying
4 bein trouble, but I just don't do a lot of that. 4 1o get done was something, something, somethi ng
5 Q. Allright. 5 another to show the various zones,
& A, Butl have, you know, several people will ask & Q. Okay.
7 about it. Those things. What was -~ what is the 7 A, Whether it was commercial, whether it was
8 girl's name that's, is head of that Main Street? i residential.
9 Q. Sandy Key? 9 Q. Okay.
L0 Ao Sandy Key, she has asked me about that stuff, 10 A. And, you know, the zoning ordinances.
11 and we have talked about it, or the marina over here,| 11 Q. Sure.
12 too. 12 A, Wedidn't have a good map, and you come in, and
13 Q. Okay. 13 you want to build or you want to do something, and
14 A.  That mayor at times, | have talked to the 14 well is this zoned what, well, we don't know, we will
15 mayors about stuff like that. I served as city 15 call up the city and ask.
16 attorney back in '75,'76, somewhere along in there. | 16 Q. Okay.
17 And alot of times when they can't find things, they 17 A, So we worked on a color-coded map, and we had
18 will ask me if | know about it or know where I might | 18 it where we had every -~ a new zoning, we passed a
19 find it or this, that or the other. 12 new zoning ordinance, 1 think, and we also had a
20 Q. Okay. 20 color-coded map.
21 A. But most of the time it's more or less like the 21 Q. Okay. So it was color coded for zones?
22 answers you are getting, no, I don't remember, 22 A, Uh-huh,
23 Q. Okay. Well that is what I was going to ask 23 Q. Okay. [don't -- if you will flip to the next
24 you. il you remember having any knowledge about 24 page. you will see a screenshot or a small print of’
25 anything that Ms. Key or Ms. Sneath or Mr. MeNutt had ] 25 this map, and it's not color coded. [twas a -~ |
Pags 18 Page 20
1 asked you about with regards to this lawsuil. 1 would say a map of different city streets,
2 A. No. |l really -- I have -- they have -~ we have 2 A Uh-huh, .
3 asked about it. We have talked about stuff, but we 3 Q. Sovouwouldn't have had -~ you wouldn't have
4 haven't -- but I'm not, I'm not working on any of 4 helped develop that map with Western Planning and
5 that, 5 Zoning?
6 Q. Okay. 5 A, lwouldn't have - | wouldn't have - I would
7 MS.JONES: All right. Thank you so 7 have no memory of helping to develop a map, but we
3 much for your time. | appreciate you here 8 used a map to put those on.
9 today. Mr. Brockett may have some for you. 9 Q. Oh, okay.
10 MR, BROCKETT: A few. 10 A, And it was -- we didn't draw the map. In other
11 EXAMINATION 11 words, we took a map, and we -
2 BY MR, BROCKETT: 12 Q. Okay.
13 Q. My Turner. when you were city attorney. | L3 A, --tried to color out what we —
14 believe, somewhere '75.'76, somewhere like that? 14 Q. Okay.
15 A. Somewhere in that neighborhood. 15 A, --had.
16 Q. Okay. I wanttoshow you what's Exhibit E to 16 Q. Okay. Allrightt That's all. And [ just want
17 what has been marked as Exhibit Number 51 to the L to be clear. Were there still propane tanks across
18 deposition. the railroad tracks the last time you used the
19 Could you look at that and tell me if you, crossing or had those already been removed?
24 that references a map that was prepared May of 1973, A.  They had been removed.
21 Would you have had anything to do with the Q. Okay.
preparation of that map when you were city altorney A, Tcomebackin April of 1971,
back in'75? Q. Okay.
A.  OkKkay. | don't know what map this is. | A, And the butane tanks was there then.
remember a map that we worked on. Q. Okay.
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L AL Floyd had the gas distributorship down here 1 it. That's the way I remember it.
2 where the donut shop is, 2 Q. Okay.
3. Okay. Down by the Shipley's donuts? 3 A, Orat least that's my knowledge of it. But
4 A, On the other this side of the -- 4 there is some pictures of that, all of that area,
5 Q. Downby -- 5 taken off the top of Randall Lee Mountain (phonetic)
5 A, - Butterball, & up here.
70, Okay. 7 Q. Yes.sir
8 A, Cargill. And that was his office there. And 8 A, And then there is some more of them dovwn here
S Floyd handled the receipts over at the sale barn. 9 in that barbecue place right now, or it was a couple
L0 And 1 represented Floyd, and every Wednesday night we | 10 of months ago whenever | ate down there.
11 would meet at his house and shoot the bull and drink 11 Q. Oh, okay. What about houses, are you aware if
12 alittle sour mash whiskey. And he would sit there 12 anybody lived down there?
13 with his Geiger counter adding up the receipts from 13 A. There were some houses right down there. |
14 the sale barn. 14 don't remember who.
L5 Q. Okay. When you were using it did yvou have to 15 Q. Okay.
16 ask permission from anybody to use that crossing? 16 A, Gary Collins lived - I don't remember whether
17 A. No. 17 he lived on Chrisman's side of the tracks or whether
1§ Q. Okay. Did you believe there was a, that you 18 he lived on the back side of the tracks.
19 had to ask permission to anybody? 19 Q. Okay. When you were -- Exhibit D to the --
20 A, No. 20 IExhibit D to Exhibit 51 is notated as the City of
21 Q. Okay. Prior to preparing these sighs when you 21 Ozark Arkansas house numbers, March of 1962, Have
22 were in shop class at high school, did the city 22 youever seen a document like that belore?
23 streets have signs? 23 A, No.
2 A, Not that I remember. My memory was we made 24 Q. Okay.
those concrete ones, and then we set them in the 25 A, 1962 is when I gradueated from high school.
Page 27 Page 24
1 ground. ) That would have been when we would have been working
2 And then we had the stencils that we put < on those things.
3 the street names on them, but 1 am not going to tell 3 Q. Okay. All right. But you don't remember
4 you that they were the first oncs. 4 secing anything like that?
5 They might have had street signs before 5 A, No.
& that, but I don't - so [ don't remember. Thatwasa | & Q. Okay. Andon that second page it lists Oliver
7 lotof work that we did. 7 Street with some names on there. Do any of those
8 Q. Sure. Do youremember the city dump being 8 names sound familiar as people that would have lived
9 located south of the railroad track? % south of the railroad tracks?
A, Yes, 10 A.  Notto me. Now, I knew Tom Kirkendall, but |
Q. Okay. Soif'l was sitting here, and I asked 11 didn't know where he lived,
12 you how do | get to the city dump. how would vou tell | 12 Q. Okay.
13 meto get there? 13 A, And [ knew Barry Collins,
14 A. 1 would tell you to go down past the train 14 Q. Okay. Do youknow if either of those are
15 station and turn right across the railroad tracks and | 15 stilled living?
16 you will get down there. 1& A, No. They are all dead.
17 Q. Okay. You wouldn't have used names, street 17 Q. Okay.
18 names? 18 A, Barry shot and killed somebody down there.
19 A. No. 19 Q. South of the rmlroad tracks?
20 Q. Okay. Areyou aware there was a F&S Lumber 20 A, Wherever he lived down there.
21 Company located south of the railroad tracks? 21 Q. Okay.
22 A. There are some pictures of those. 22 A, Whois the "F" in that F&S?
23 Q. Okay. Butas far as personal knowledge, do you 23 Q. A gentleman by the name of Flocks.
24 know if it was located there? A, No.
25 A, Yeah, Kenneth Smith used to be involved with | 2¢ MR, BROCKETT: Okay. 1 think that's
6 (Pages 21 to 24)
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1 all I have got then.
2 THE WITNESS: Okay.
3 MR. BROCKETT: Thank you.
4 MS. JONES: Thanks, Lonnie. It's good
5 1o see you,
6 THE WITNESS: You too.
7 {(The deposition was concluded at 12:31 p.m.)
8
9
10
11
13
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1 COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)
)55,
3 COUNTY OF SALINE)
4 L JANESS FERGUSON SMITH, CCR.RPR, a
5 Notary Public in and for Satine County, Arkansas do
& hereby certify that the facts stated by me in the
7 caption of the foregoing matter are true; and that
3 the foregoing matter was transeribed by me, to the
4 bestof my ability and understanding, from my machine
10 shorthand notes taken at the time and place set out
11 inthe caption hereto.
12 In accordance with Rule 30(¢) of the
13 Rules of Civil Procedure, review of the transeript
14 was waived by the deponent or a party thereto.
15 FFURTHER CERTIFY that 1 am neither
16 counsel for, related 1o, nor employed by any of'the
L7 parties to the action in which this proceeding was
18 taken: and, Turther that Fam not a relative or
19 employee ofany attorney or counsel employed by the
20 parties hereto, not financiatly interested or
21 otherwise, in the ontcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the 9th day of March, 20135,
23
24 JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Saline County
25 and Court Reporter.
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L PHILLIP SMITH, 1 Q. Okay. Soright here we asked you todays 1o
2 the witness hereinbefore named. having first been 2 bring certain documents if you had any that vwvere
3 duly cautioned and sworn or affirmed to well the 3 responsive. Did you go through and make sure you
4 truth, the whole truth and nothing but the truth, 4 didn't have anything?
5 testified as follows: 5 A, I'have no documents to provide for th is.
2 EXAMINATION 5 Q. Okay. Thank you.
7 BY MR,JONIES: 7 A.  This meeting here.
8 Q. Mr Smith, my name is Jamic Jones. We just B8 Q. Have you ever served on the city counci]?
9 met, represent Union Pacific Railroad Company in | 9 A, No, ma'am.
10 theaction that the city has filed against it. Have 10 Q. Okay. Now, you've been listed -- well, Let me
11 vouever given a deposition before? 11 back up. Did you -~ how long have you lived in
12 A, Yes,ma'am, 12 Ozark?
13 Q. Okay. Well, I'm going to go through just a 13 A. Since 1953.
L4 litde bit of the basics. just so we are on the same 14 Q. Okay. And did you graduate high school from
15 page. 15 here?
16 A, Okay. 16 A, Yes, ma'am.
17 Q. Ms. Janess is taking down everything we say -- {17 Q. What year?
18 A, Sure. 18 A, Seventy-one.
18 Q. --which means a couple of things forus, One, [12 Q. Okay. And did you have any education after
20 you may anticipate exactly where I'm headed witha [ 20 high school?
21 question, but if you will allow me (o finish my 2 A, Yes,ma'am.
22 question before you answer, [ will let you answer 22 Q. Tell me about that.
23 your guestion before I start my next one. Okay? 23 A. Oneyear at Arkansas Tech University now.,
24 A. Sure. 24 Q. Okay. And alter you left Russellville did you
25 Q. That way she can't, doesn't have o try to get 25 come back o Ozark?
Page © 8
L usspeaking at the same time, 1 A Yes, ma'am.
2 A. Okay. 2 Q. Okay. And what did you do for a living?
3 Q. Andyou may use nonverbal cues. and | 3 Ac Tworked with my dad in the hardware store that
4 understand those, tike uh-huhs or huh-uhs or nodding 4 he owned.
5 your head. but she can't get that down for the 5 Q. Okay. What was that?
& record. so i you will just verbalize your responses & A, Smith's Plumbing, Electric and Hardware.
7 formetoday. Okay? 7 Q. Okay.
a A. Sure. 8 A, We had a farm, cattle farm, also.
g Q. Allright. And we're under oath just as if we 9 Q. Okay.
10 werein a courtroom with the judge. You understand 10 A, That I worked on, also.
11 that: right? 11 Q. Now, this fawsuit concerns in part a crossing
12 A. Yes, ma'am. 12 that was located east of the depot in downtown Ozark.
13 Q. Okay. And give me your date of birth. 13 Are you familiar with that crossing?
14 A, 3-10-53. 14 A. Yes, ma'am.
15 Q. Okay. And what is your current address? 15 Q. Okay. Have you ever used that crossing?
16 A, 1037 Highway 309, Ozark. 16 A, Yes, ma'am,
17 Q. And what is the best phone number to reach you? | 17 Q. Okay. Tell me what occasion you would have
18 A, That would be (479)209-0548. 18 used that crossing for,
19 Q. Andyou were served with asubpoenato be here | 19 A, Well, the city dump was on the other side, on
20 today? 20 the south side of the tracks.
21 A.  Yes, ma'am. 21 Q. Okay.
Q. Okay. And in that there was a document demand | 22 A, And so to go to the dump to haul your trash off
that asked lor several documents. Did you go through | 23 you crossed the tracks.
there to see if you would have had anything? 24 Q. Okay. Any other occasion that you would have
A, A document, ] don't understand. 25 used that crossing for?

2 (Pages 5 to 8
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L A, Fooling around, lollygagging, you know, just 1 Q. Okay.
2 out exploring, 2 A, And some asphalt in between it, the zail.
3 0. Okay. 3 Q. Okay.
4 A, bmean, you know, it's the river. 1('s the 4 A, Justa place to jump the tracks. The re was
5 river, you know. You take all of the roads you can 5 also an LP, LLP tanks.
5 whenever you're young and exploring the neighborhood.] 6 Q. Right. And those were just on the other side
7 (. Okay. Now, | think it's been pretty well 7 of the tracks.
3 established then, and | kind of understand that 8 A, Yeah, they were Floyd Irvin's, PX Sunoco.
¢ sometime around the early 1970s the river was, the 9 Q. And you never worked for him, so you didn't
10 course was changed when the Corps put in the 10 have an occasion to go over there to get on the, on
11 navigation way: right? 11 the tanks; right?
12 A, That's correct. They raised the water level in 12 A. No.
13 what, sixty - I'm not for sure, '68 or '69-ish. 13 Q. Okay. Did you ever hear of a street called
4 Q. Okay. 14 Oliver Street?
1% AL The water started damming up. It consumed the 15 A. No, ma'am.
16 dump area. 16 Q. Okay. As we sit here today, could you have
17 Q. Right 17 told me where Oliver Street was?
18 A, There were some houses, a couple of shotgun 18 A. Then or now?
19 houses. 19 Q. Then?
20 Q. Uh-huh 20 A. No.
21 Ao And another house down on the south side of the 121 Q. Okay. Could you tell me now?
22 tracks, also. 22 A. Yes,
23 Q. Okay. Soafler kind ot that '68 to carly 23 Q. Okay. And -
24 seventies period of time, there wouldn't have been a 24 A.  It's where the signage was put up the other
25 reason 1o cross the river to go to the dump because 25 day.
Page 10 Page 12
1 the dump wasn't there; correet? L Q. Okay. Soyou know because there was a sign
2 A. That's correct. 2 thathad been put up?
3 Q. Okay. And |l said cross the river. [ meant 3 A. Yeah.
4 cross the tracks, but you understood what I meant. 4 Q. Okay. In the last few years?
5 What about exploring the river, when was the last 5 A, 1 pretty much knew where the railroad track
& time you would have crossed the tracks to kind of do 6 crossing was over the years.
7 sort of the river explorations? 7 Q. Right. But you didn't call it Oliver Street?
2 A. It was probably along about the seventies. 3 A, No,ma'am.
3 That would have been about it. 9 Q. Youdidn't, you didn't know necessarily that
10 Q. Okay. 10 anyone called it Oliver Street until there was a sign
11 A, I was getting a little too old to go down and 11 within the last few years put up there?
12 fool around the river and things. 12 A. That's correct.
13 Q. Allright. Sosometime -- we can agree that 13 Q. Okay.
14 sometime after the. sometime before the 1970s, 14 A.  But most of the streets in this town didn't
15 sometime around when the river changed its course. | 15 have the name on it either,
1&  you wouldn't have had an occasion to vse that 16 Q. Right. And you wouldn't have any personal
17 crossing? knowledge as to whether or not Otiver Street was
18 A, No, Il wouldn't have had no need to. actually located where that, where they put the
19 Q. Okay.all right. Now, when you were using that street sign?
20 crossing did that street have a name that you knew A. No, ma'am.
21 of.or what did you call it at that time in the Q. Okay.
22 sixties, seventies era? A. 1 would not.
3 A, There was no name. B Q. Do you remember signing a statement in about
24 Q. Noname, okay. 24 20127
25 A, It was just a dirt road. 25 A, Yes, ma'am,
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L Q. Okay. Tell me what you remember about signing | 1 EXAMINATION
2 that. 2 BY MR, BROCKETT:
3 A, Itwassigning a petition stating that there 3 Q. Youwere talking about houses. Do you remember
4 was a road crossing the tracks. 4 how many houses were down in that area?
Q. Okay. And what did it look like? 1 mean, was 5 A, T think there was two shotgun houses and maybe
6 it was it a petition where it was just all of you & Barry Collins', 1 think there were three houses down
7 signing names. or was it a statement? What did it 7 there.
2 look like? 8 Q. Okay.
9 A, Well, there was some kind of statement that, of | 9 Ao On the very far end down next to the erecls, Gar
1C¢  some sort, but, I mean, I just -~ basically it was a 10 Creek where it comes in.
L1 list of, you know, where you sign your name. | Ll Q. Okay. Do you remember a pallet plant being
12 signed it because it was stating that there was a 12 down in that area?
13 road crossing the tracks. 13 A, 1 remember an old building being out, on the --
14 Q. Okay. And whatis your memory of what it said? | 14 down there and adjacent to the propane.
15 A.  Well, not too good. | can't... 15 Q. Okay.
16 Q. [lunderstand. 16 A, That's where those propane tanks were at,
17 A. Really, I can't remember what it said. 17 Q. Okay. So was that, was that old building still
18 Q. Okay. Tam going to hand you what | have 18 there after the river was flooded?
19 marked as 258. 19 A, I think they tore all of that -- they tove all
20 (Exhibit No., 258 was marked.) 20 of the houses down and moved all of the structures
21 BY MS.JONES: 21 when they were -- so that when the water came up they
22 Q. s this what you signed? 1s that what it 22 wouldn't be, you know. So these were things were
23 looked like? 23 removed.
24 A, 1l assume that is, because it's got my name on 24 Q. Okay.
25 it. I mean, I am not going -- | am not going to put 25 A, The Corps of Engincers, | think, removed these,
Page 14 Page 16
1 my name on something that, that -- but 1 didn't read] 1  these things.
2 the fine print. 2 Q. Okay. When you were a young kid utilizing the
3 Q. Okay. Yousigned it. but you didn't read it? 3 crossing to access the dump. do you remember an
4 A, Yes 4 occasion of any horses being stored down there?
5 Q. Okay. 5 A. Horses?
& A, We'll just do it that way, o Q. Yes,sin
7 Q. Okay. And can we agree because it says, To my 7 A. No.
8 knowledge, Oliver Street and the Oliver Street rail 8 Q. Okay.
9 crossing was always available for public use. 9 A, Tdonot
10 Could we agree that that. you don't know 10 Q. Soyoudidn't ride any horses while you were
11 thatto be true? 11 down there?
12 A, Okay. To - do that again. 12 A, No.
13 Q. Okay. The statement right here, To my 13 Q. Allright. From 1970 until, let's say 2000.
14 knowledge, Oliver Street and the Oliver Street rail 14 2001, somewhere in that arca, do you remember that
15 crossing was always available for public use? 15 crossing being there?
16 A, Until the railroad,  mean until the water came | 16 A, The crossing going across?
17 upand there was no need to go over there. 17 Q. Yes, sir
18 Q. Right 18 A, There was a -~ I can't say for sure about the
19 A, Thereis nothing, nothing there. 19 propane tanks, when Floyd quit using the propane
20 Q.  And you would have called it Oliver Street? 20 tanks, but however long he was -~ that's the only way
21 A, No,ma'am. 21 he had to get across the track was to get those
22 Q. Okay. 22 propane tanks.
23 MS JONES: All right. Thank you so 23 So how long that lasted, to answer your
24 much. | appreciate your time today. 24 question, | would say it would be seventy-ish when he
25 THE WITNESS: Sure. 25 quit using that, but I'm not -- | can't say for sure,
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you know,
Q. Okay. Butdo you remember any other crossing.,
cither one at Bell Street or anvwhere else in between
there that was over the tracks?
A. 1 think there is another crossing east of the
one that y'all are talking about, but it's the same
way. It was, it was like where they poured some
blacktop in between the rail.
Q.  Ub-huh.
A.  So you could go across it, and then that road,
I believe, went back to the west that run into, you
know, run paraltel to the tracks,
Q. Okay. Kind of made a circle maybe?
A.  Yeah. It just ran parallel. It had side
tracks there like where the people would buy feed by
the rail car, whole car load.
Q. Uh-huh,
A.  And you would unload feed down there on the
side tracks and, you know, things like that. I did
things just to make money.
Q. understand,
MR. BROCKETT: That's all | have,
MS.TONES: All right. Thank you so

| much. | appreciate your time.
5 THE WITNESS: Thank you very much.
Page 18
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1 JOE POWELL. L time, but i at any point you need a break, you let
2 the witness hereinbefore named, having tirst been 2 me know, and we will take one. Okay?
3 duly cautioned and sworn or affirmed o tell the 3 A, OkKkay.
4 truth. the whole truth and nothing but the truth, 4 Q. Andalso kind of the last thing is. | may ask a
5 testified as follows: S question that's just a bad question, no one in the
€ EXAMINATION 6 room understands it, and it { do that will you let me
7T BY MSUJONES: 7 know, and T will rephrase it for you?
& Q. Mr. Powell, my name is Jamic Jones. and | 3 A, Okay.
9 represent Union Pacific Railroad Company in the 9 Q. Okay. Why don't you give me your date of
10 Hawsuit that the City of Ozark has brought against 10 birth?
11 it. Have you ever given a deposition belore? 11 Ao 11-2-1948.
L2 A, Yes, uh-huh. 12 Q. Andwhatis your current home address?

Q. Okay. What occasion would you have had to give
a deposition?

A.  Oh, insurance company, lawsuit thing. 1 was
turned over to the ethics commission one time for not
reporting all of my ads in the paper.

R

&

i oy

A. 6900 Powell Drive, Ozark, Arkansas,

Q. What is the best phone number to reach you?
A, (479)667-23912.

Q. Andlam assuming that Janet Powell is your
wife?

~

18 Q. Okay. Insurance agent: is that right? 8 A, Yes.
19 A, Ub-huh. 9 Q. Okay. And how long have you lived in Ozark?
20 Q. Okay. 20 A, All my life.
21 A. 1 had atractor and trailer burn and Farm 21 Q. Okay. What year did you -~ well, let me
22 Bureau sued New Holland. So 1 had to -- | was the 22 rephrase it this way. Did you graduate high school?
23 owner, so 1 had to... 23 A. 1966,
24 Q. Okay. Well let me - you have given them 24 Q. Okay. Ozark?
25 before, but let me give you a little bit of the 25 A. Pleasant View.
Page 6 Page 8
L ground rules, that way we are on the same page. 1 Q. Pleasant View. And how far is that from Ozark?
2 Ms. Janess is our court reporter, and she 2 A, It'ssix miles west.
3 has sworn you in, and so even though it's a little 3 Q. Okay. And did you obtain any education after
4 informal in here, it's just as if the judge was 4 high school?
5 sitting in here and you were under oath; correct? 5 A, 'wentto the University of Ozarks in
¢ A, Uh-huh. 6 Clarksville for one year.
7 Q. Andyou've, you've just done one thing | want 7 Q. Okay. And when you left U of O. did you come
2 toask you not to do, and that is you said "uh-huh," 8 back to Ozark?
2 and I understand that that meant yes, but for the 9 A, Yes, [ did.
purposes of this deposition she can't get that down, | 16 Q. Okay. And you how did you support yourself?
So can you verbalize and say "yes" or "no" or 11 What did you do for a living?
whatever your answer is; okay? 12 A, I wanted to be a farmer.
A. Okay. 13 Q. Okay.
Q. And you're probably going to forget at some 14 A, Ialready had livestock, so I built me some
point, and I am going to remind you. And I'm not 15 poultry houses.
doing it to be rude. 1 am just doing it sowe havea |16 Q. Andatsome point you got involved in the
good record; okay? Is that "yes"? 17 insurance business?
A. Yes, 18 A, No. I gotinvolved in politics.
Q. Okay. And the other thing is you may 19 Q. Okay. You got involved in politics, all right,
anticipate exactly where I'm headed with a question | 20 How did you get involved in politics?
and start to answer it and interrupt me, and I am 21 A, Well,in 1976 1 ran for county judge and got
going to ask you to refrain from doing that because | 22 elected.
she can't get us speaking at the same time. Okay? 23 Q. Okay. And how long were you county judge?
A, OkKkay. 24 A, Thirty-six years and two months.
25 Q. And this isn't going to take an incredibly long | 25 Q. Okay. And at some point during that you also
2 (Pages 5 to 8)
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Page 9 Fa ge
had an msurance business? 1 Q. Okay.
2 A, No. 2 A, He's deceased now.
2 Q0 Emust have understood that, so - 3 Q. Okay, Sothat would have been - I'm assurning
4 AL Fwas justinvolved in that insurance thing 4 that he had some agreement with the railroad theat got
5 because | bad some equipment burn up. 5 him onto the railroad property to load and unload.
4 Q. Oh. okay, & and then he hired you to help him with that; is that
T A. And my insurance company sued the manufacturer. 7 accurate?
g2 0. Okay. Okay. Allright. So you had a lawsuit 8 A. It was some of the last shallow coal they
G because of some of your farm equipment, and so that % mined. There used to be lots of people putting coal
was one thing you told me about: right? 10 down here, and so they hauled in there, and we had a
A, Yes. 11 job loading that train car,
Q. And then the ethics commission was part of when 12 Q. Okay.
you were county judge? 13 A, Dumped trucked it in there, the best 1
Ao Yes. 14 remember.
Q. Okay. Aliright, okay. So I'm guessing then 15 Q. Okay. When was about the last time you would
when you retired as county judge that's when yvour 16 have done this job with Cass Wagner, about what year
wife was appointed to fulfill the rest of your termy; 17 it would have been?
18 s that right? 18 A, Itwas back in the seventies.
13 A, Yes,ma'am. 19 Q. Okay. After your job with Cass Wagner in the
200 Q. Okay. Allright. Things are making sensc to 20 seventies would vou have had an occasion 1o use that
21 menow, Htmay take me a minule, but things are 21 crossing?
22 making sense. 22 A, No.
23 Okay. This lawsuit involves in part 23 Q. Okay. AndI've heard enough now to kind of
24 allegations about a crossing cast of the depot in 24 understand that that road was kind ol a gravel road:
25 downtown Ozark, Are you familiar with that location? 25 is that right?
Page 1C Page 12
L A, Yes, 1 A, Uh-huh,
2 Q. Okay. Have youever utilized that crossing? 2 Q. Okay. [Isthat"yes"? Sorry.
3 A. lhave, 3 A, Yes
4 Q. Can you tell me what occasion vou would have 4 Q. In the sixties and seventies when vou were
5 used for that crossing? 5 utilizing that crossing did you have a name for that
& A, My dad used to work for Kenneth Smith, F&S & road that you used?
7 Lumber Company over there -- T A, Just Oliver Street is all [ ever knew.
8 Q. Okay. 8 Q. Okay. Andthat's what you called it in the
9 A, --when I was a child. 9 sixties and seventies?
10 Q. Andwe have had some testimony that F&S was 10 A, Yes.
11 Jocated on the other side of that crossing, and w Q. Okay. You don't have any knowledge. do you.
12 getto it you would have had to use that crossing: sir, in particular as county judge, of any
13 correct? documentation that shows that Oliver Street was ever
14 A. Yes. dedicated as a city street?
15 Q. Okay. Would you have used that crossing for A. No, ldonot.
16 anything else, other than to go see vour dad at work? Q. Okay. Orthatany crossing at that location
17 A, About 20 years ago, or 30 years ago, I'm sorry, was ever dedicated as a city street?
18 Iloaded coal over there for Cass Wagner (phonetic).| 1 A. [ wouldn't know that.
19 1 worked for him part-time, and he got a job loading) 19 Q. Okay.
20 coal on these railroad cars. 20 A, Lwas in charge of rural roads, not city
21 Q. Okay. Sodid you work for the railroad, or did 21 streets.
22 vou work -~ 22 Q. Okay. Soyou wouldn't have any knowledge about
23 A. No, I worked for an individual. any, any prerequisites for establishing Oliver Street
24 Q. Okay. And it was Cass Wagner? or any street at that location as an actual city
25 A, Cass Wagner, uh-huh. street; correct?
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1 A. Right ! ever seen that before or anything similar (o that?
2 Q. Okay. all right. That takes care of a [ot ol 2 A, No, I haven't,
3 questions then. Did you, do you have any personal 3 Q. Okay. This is designated as City House
4 knowledge, and by "personal knowledge," | mean 4 Numbers. | want to read off the names and see i yrou
something that you took part in, not just read about 5 recognize any of them.
or someone told you about, when this crossing was © According (o this city book there is a
7 taken out or the circumstances leading o it? 7 street classified as Oliver Street. and there was a
2 A. No. 8 211 There was an F&S Lumber Company. Do you know
2 Q. Okay. Allright. Well. thank you, sir. Have 9 what that one was?
10 you ever served on Main Street Ozark? 10 A, F&S Lumber, yes.
11 A. No, I have not. 11 Q. Okay. Are you familiar with that?
12 Q. Okay. 120 AL T ean just see that now.
13 MS.JONES: All right. [ think that's 12 Q. Okay. There wasalso a Tom Kirkendall. Did
14 all I have for you. Mr. Brockelt may have 14 you ever have any --
15 some, 15 A, Tdoremember that name,
16 EXAMINATION e Q. Youdo? Okay. Do youremember if he lived on,
17 BY MR.BROCKETT: 17 south of the raifroad wracks?
L& Q. Do yourcmember any other crossings near the 18 A. I think he did.
19 Oliver - for simplicity, we will reler (o it as 19 Q. Okay. Do youknow which house --
20 Oliver Street crossing, 20 A, There was two houses over there, I believe,
21 Do you remember any other crossings to the 21 Q. Okay. You think there was two houses?
22 castof that crossing, closer to Bell Street? Do you 22 A, Yeah.
23 remember if there was a crossing at the Bell Sureet 22 Q. Okay. How would you clagsify those houses?
24 crossing? 24 Were they shacks? Were they fairly nice homes?
25 A, Bestlremember there was, and then you kind of | 25 A, Just average for avound here actually at that
Page 14 16
1 drove along the tracks, L time.
2 Q. Okay. Sothose two kind of went over -- 2 Q. Average homes. Okay. There was an Alfred
3 AL And went kind of, kind of drove over the track. 3 Oliver, Does that sound familiar?
4 1 have been over there to get propane with my parents; 4 A, 1 do remember the name, but | personally do not
5 Dbefore. 5  remember them.
& Q. Okay. & Q. Justremember the Oliver name?
T A, There used to be a propane tank over there that 7 A, Yes,
3 Boyd Evans' father-in-law owned, Mr. Rambo (names| 8 Q.  Okay. Did vou ever have any communications
9 phonetic). 9 with anyone that lived in those houses?
10 Q. Ub-hub. 10 A. No,other than just waving, you know.
11 A. Idid forget about that. 11 Q. Okay. Do you -~ did you have to ask permission
12 Q. Okay. Were there any houses on the south of 12 1o use that crossing?
1 the railroad tracks? 13 A. No.
A.  Pdo remember the Oliver famities lived over 14 Q. Okay. After 1970 did you have to ask
15 there, 15 permission to, o go across it 1o load the coal?
L6 Q. Okay. I wantto -- le A, No.
17 A, Ibarely remember that. 17 Q. Okay. Did you ride with vour emplover, or did
18 Q. Okay. Did you. did you know any of them that 18 youmeet himover there?
19 lived over there? 19 A, 1 moved the tractor and loader in there with
20 A, No, just the name. 20 the trailer and unloaded it and back and forth
21 Q. Okay. [ wantto show vou what's been marked as 21 loading the coal.
20 Exhibit 51. 22 Q. Okay. Do yvou hunt or fish?
23 A, Uh-huh, 23 A, ldo,
24 Q. Lam going to show you two different sheets, 24 Q. Okay.
The first one is Exhibit D to Exhibit 1. Have you 25 A, 1ldon't fish, but 1 hunt,
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Q. Okay. Did you ever go over the tracks to do
any hunting?

A. No.
Q. Okay. And you don't fish; correet?
A. No.

Q. Okay,
MR, BROCKETT: All right, fair enough.
That's, that's all I've got.
THE WITNESS: T was raised on the
Arkansas River and don't fish. That
doesn't make sense.
EXAMINATION

BY MS. JONES:
Q. [dohave a follow-up question. Mr. Brockett
asked if you had to ask permission to cross over that
crossing. Is it fair to say you don't know if you
had to have permission; you just didn't ask for
permission?
A. T just assumed it was a public access because
there was quite a bit of traffic,
Q. Allright. So you made that assumption, but --
A.  Several dump trucks was coming in and out of
there when I was there, so.
Q. s it fair that you don't really know if there
was, if it was public or private?

Page 19

COURT REPORTER'S CERTIFICATE

STATE OF ARKANSAS)
)83,
COUNTY OF SALINE )

LIANESS FERGUSON SMIETH, CCRURPR. 4
Notary Public in and lor Saline County, Arkansas do
hereby certify that the facts stated by me in the
caption ot the foregoing matter are true: and that
the foregoing matter was transcribed by me, to the
best of my ability and understanding, from my machine
shorthand notes taken at the time and place set out
in the caption hereto.

In accordance with Rule 30(¢) of the
Rules of Civil Procedure, review of the transeript
was waived by the deponent or a party thereto.

I FURTHER CERTIFY that T am neither
counsel for, related to, nor employed by any ol the
parties to the action in which this proceeding was
taken: and, further that T am not a relative or
employee of any attorney or counsel employed by the
parties hercto, not financially interested or
otherwise, in the outcome of this action.

GIVEN UNDER MY HAND AND SCAL OF OFFICE on
this, the 9th day of March, 2015,

JANESS FERGUSON SMITH, CCR, RPR.
Notary Public for Saline County
and Court Reporter.

Page 18

A. No.
Q. Okay. That's a, that's fair that you didn"t
know it was?
A. I just assumed it was public.
Q. Okay. You just make that assumption?
A. Yes.
Q. Butyou didn't really have -- like vou don't,
you don't know that there was. for example, anything
official that said you could cross there or couldn't
cross there. You just don't know one way or the
other: right?
A. [ didn't have any reason to ask questions.
MS.JONES: Okay. Allright. Thank
you so much.
MR. BROCKETT: No further questions.
(The deposition was concluded at 11:47 a.m.)
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INTHE UNFYED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, a Municipal Corporation
VS CASEACTION NO. 2014-CV-02196-T1.13

UNION PACIFIC RAILROAD COMPANY
ARKANSAS STATE HIGHWAY
COMMISSION, as Governing Body of the
ARKANSAS STATE HIGHWAY AND
TRANSPORTATION DEPARTMENT,

ORAL DEPOSITION OF ROBERT CHRISMAN

March 9, 2015

Page 1

PLAINTIHFF

DUEFENDANTS

BUSHMAN COURT REPORTING
620 West Third, Suite 302
Little Rock, Arkansas 72201
301372 5115

14

e

INDIEX

EXAMINATION
By Ms. Jones .. ... ... 5

EXAMINATION
By Mr. Brockett. .. ... oo 18

EXAMINATION
By Ms. Jones .. ... ..., 20
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1 APPEARANCES } ANSWERS AND DEPOSITION OF ROBERT CHRISMAN
2 2 awiness produced at the request of the Defendants,
3 ON BEHALEF OF THIE PLAINTHA: 3 was taken in the above-styled and numbered cause on
i (' ”“S)T(;)]jl ”;R D. BROCKETT, ESQ. 4 the 9th day of March, 2015, before Janess Ferguson
5 78\]lf\“;\ll%(l(::;:;ﬁ:t]ud] Streel S5 Smith, Ccrlliﬁcd Court Reporter and Notary Public in
Ozark. Arkansas 72949 & and for Saline County. Arkansas, at the Offices of
& T Sayre & Brockett. 401 West Commercial Street, Ovark,
7 8 Arkansas, at 1149 an.
3 ON BEHALF OF THE DEFENDANTS: 9
9 JAMIE JONES, ESQ. 10
Priday. Eldredge & Clark 1 A,
L0 400 West Capitol ;
Suite 2000 b
11 Litde Rock. Arkansas 72201 L3 STIPULATIONS
1z 14 1 is stipulated and agreed by and between
13 15 the parties through their respective counsel that the
1 1 L& deposition of ROBERT CHRISMAN may be taken for any
L(f 17 and all purposes according to the Federal Rules of
i: 18 Civit Procedure,
]A{J, 19 L I
15 20
20 21
22
23
24
25
1 (Pages 1 to 4)
Janess Ferguson Smith

Bushman Court Reporting

501-372-51156
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¢ v, Union Pacific Raillroad C

Page 5 7
L ROBERT CHRISMAN, 1 responsive.
2 the withess hereinbefore named. having first 2 A, Document demands, this is where you wamt me to
3 been duly cautioned and sworn or affirmed to tell the 3 read?
4 truth. the whole truth and nothing but the truth, 4 Q. Yes.sir. And you can just read it to yoursel £
5 testified as follows: 5 and just tell me if you would have had anything,
& EXAMINATION & Ao (Witness reviews document.) Idon't believe |
BY MS. JONES: 7 have anything here.
8 Q. Mr. Chrisman, we just met, but my name is Jamic 8 Q. Okay. Thank you for looking at that for me.
9 Jones, and | represent Union Pacitic Railroad Company | ¢ Can you give me your date of birth?
1O inthe lawsuit that's been filed against it by the 10 AL 8-5-30.
11 City of Ozark, and you have been listed as a fact 11 Q. Okay. And what is your current address?
12 witness by the city, which is what brings yvou here 12 A, 6533 West Creek Road.
13 today. Have you ever given a deposition before? 13 Q. Okay. And that's here in Ozark?
14 A, Do what now? 14 A Inthe Ozark area,
1% Q. HMave youever given a deposition before? 15 Q. Okay. Whatis the best phone number 1o reach
16 A, Given -~ oh, yes, ma'am, 16 you?
17 Q. Okay,. 17 A 631-7514.
18 A, Yes,ma'am. Yes, ma'am, 18 Q. Okay. Did you graduate Irom high school in
19 Q. Well, I'm going o just remind you a litde bit 19 Ozark?
20 ofthe ground rules, just so we're on the same page. 20 A, No, ma'am.
21 Ms. Janess is taking down everything you say today, 21 Q. Okay. Did you graduate from high school?
22 which means a couple of things for youand Land the | 22 A, Yes, ma'am, Hartman,
23 first of which is she can only get down verbal 23 Q. Hartman. What year was that?
24 responses. 24 A, Forty-eight, I think.
25 So if you nod your head or say "uh-huh" or 25 Q. Okay. And have you lived most ol your life in
Page © Page 8
L "huh-uh." although I understand it, we -- I'm going 1 the Ozark arca?
2 o have to ask you to verbalize it so that we have a 2 A, Yes, ma'am,
3 goodrecord. Okay? 3 Q. Okay. Did you getany post high school
4 A, Okay. 4 education; did you go to college anywhere?
5 Q. The second thing is she can't get us speaking 5 A, No,ma'am.
& at the same time, so you may well anticipate where & Q. Okay. Whatdid vou do for a living?
7 I'm heading with a question and interrupt me 1o 7 A, T'wasin the general construction business.
2 answer it for me, but if you will just hold off and 8 Q. Okay. Did you work for any particular company?
9 let me finish my question. I will let you [inish your 9 A, lowned the company,
10 answer. Okay? 10 Q. Okay. What company was that?
11 A, Okay. 11 A, Chrisman Ready Mix, Ine,
12 Q. lam goingto ask a question, I assure you, 12 Q. Okay. And where was that located?
13 today that nobody in the room will understand, and 13 A In Ozark, Arkansas,
14 when I do that will you et me know so that | can 14 Q. Okay. And where specifically in Ozark: do you
15 rephrase it for you? 15 have an address?
16 A.  Okay. 16 A, Wewere in Clarksville, Ozark, Johnson,
17 Q. Okay. And you were asked to be here today. and | 17 Franklin County.
18 you were given a subpoena that had some document 18 Q. Okay.
19 requests on it that asked you to bring some 19 A, We had ready mix plants. We had rock crushing
20 documents. Did you look to see if you had anything 20 plants, and we had an oilfield moving business, a
21 responsive? 21 heavy haul trucking business. T was in business for
22 A, I'msorry to say I didn't look at that, 22 many, many, many vears.
23 Q. Okay. Well. can you take a moment and look T3 Q. Okay. Your Ozark location. can you tell me
24 here for me at these one through six and read that, 24 where it was focated in Ozark?
25 and then tell me if you would have had anything 25 A, The Ozark location, Chrisman Ready Mix office,

Janess Ferguson

Bushman Court Reporting
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City of
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Clompany

L main office, was at 219 East Main. I A Yes, ma'am.,
20 Q. Okay. Now, this lawsuit involves. in patt, 2 Q. Okay. When did you last store vour ughoat?
3 allegations regarding a crossing that was alleged 10 3 A, Ido not know.
4 have been located east of the depot in downtown 4 Q. Okay. Inthe 1980s. 197087
Ozark. Are you familiar with that crossing location? S A. ldo not know. Somewhere after '69.
A, Yes, ma‘am. 6 Q. Sometime after '69 --
7 Q. Okay. Canyou tell me have you ever used that 7 A.  Uh-huh.
g crossing location? B Q. --youputit there; correct?
9 A, Yes,ma'am. 9 A, 1do not remember the exact dates. I'm sorry,
10 Q. Okay. Canyou tell me what occasion you would | 10 but 1 do not.
11 have had to use that crossing? 11 Q. Now.and lunderstand. That's fair. | am just
12 A, Weused to keep our tugboat moored there, 12 rying to getkind of a decade. [ mean, did you, did
13 Q. Okay. And where -~ can you kind ol describe to | 13 you have a tugboat there in the eighties?
14 me where it was moored? 14 A. T don't think so,
15 A, Notreally, 15 Q. Okay. Soit's fair to say sometime before 1980
16 Q. Okay, that's fair, 16 vour tugboat would not have been there anymore;
17 A. Notreally. I'm notsure I was ever evenover | 17 right? We don't know when, but by 1980 it wasn't
18 there. 18 there; correct?
19 Q. Okay. Sodid you ever use the crossing to get 19 A, [donot know.
20 o the tughoat? 20 Q. Okay.
21 A, Wedid, yes, ma'am. 21 THE WITNESS: Do you know?
22 Q. Didyou? 22 Christopher, do you know?
A. Not me, no, ma'am. 23 MR, BROCKETT: No.
Q. Okay. Okay. So have you ever used that 24 THE WITNESS: Do you know when they
crossing? 25 opened the lock and gates and washed all of
Pac 10 Page
L A, Yes, ma'am, it the trkeys away and this, that, and the
2 Q. Okay. What did you personally use that 2 other?
3 crossing for? 3 BY MS.JONES:
4 A. Tdonot know exactly my personal use of it. 4 Q. Isthat kind of -~ because. I mean -
5 Q. Okay. Do you know, has it been since the 5 A, They washed our tughboat away at that same time.
& 1970s? 6 Q. Okay.
7 A, I'would think so, yes, ma'am. T A, And destroyed it.
8 Q. Okay. Sometime in the late sixties. early 8 Q. Sosometime when the fock and dam was opened?
9 seventies the water changed its course, and some of 9 A, Yes,ma'am,
10 that area over there was {looded by the Corps. Do 10 Q. You wouldn't have used it after that because
11 you, do you remember that? 11 the tugboat didn't exist anymore?
L2 A. Yes, ma'am. 12 Ao Yes, ma'am. My tughoat got destroyed going
13 Q. Okay. Have youever used the crossing after 13 through the gate, number four gate on the lock and
14 the river changed its course? 14 dam.
15 A. Yes, ma'am. L5 Q. Okay. Soilfwe can find out when that date was
16 Q. Okay. What tor? 16 we will know exaetly --
17 A, To get to my tugboat. 17 A, Then you know exactly when the last time, yes,
18 Q. Okay. I was miss - [ was misunderstanding 18 ma'am.
19 because | thought you said you never used it to get 12 Q. Okay.all vight. That's good. Thank you so
20 to your tugboat. 20 much,
21 A. lnever used it personally but a time or two. 21 A, P'm doing the best I can,
22 I was over there but a time or two. [ do not o2 Q.  And that's all, that's all we could ask for.
remember specific times, dates. 13 Weare all doing the same thing. s there any other
24 Q. Okay. Did you ever personally use the crossing | 24 use you would have had outside the tugboat -- that
25 to getto your tugboat? 5 would have been the fast time you would have had an
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Page 13
L occasion Lo use that crossing was 1o get o your L AL Hdoubt -- no, 1 don't think --
2 tugboat: correet? 20 Q. Okay,
3 A Yes, ma'am, I think so. 3 A, No, it dido't exist at that time,
4 Q. Okay.all right. And you don't have -- do you 4 Q. Okay. So what was your dealings with the
5 know what, what that street was called? Did it have 5 railroad concerning?
& anpame that you used at that time when you were & A, We putin Ozark Material Company. We putina
7 getting your tugboat? 7 sand plant. We crossed the railroad. We putin some
8 A, It was probably an extension of Bell Street. B erossings.
9 Q. Okay. Now, I'mtrying to think - I'm trying 9 Q. Okay.
10 to figure out once the river was flooded. so after 10 A, 1've had - | have been on the railroad, had
11 1968, carly 1970s, where would vour tugboat have 11 dealings with the railroad many times. [ do not
12 been? Can you kind of describe when you 2o across 12 remember the specific times -~
13 the crossing how you would have gotten (o your 13 Q. Okay.
14 tugboat? 14 A. - or what it was about.
15 A. Htwas almost direetly across the crossing tied 15 Q. Okay.
1o upatasmall dock we had there, 16 A, Butlhave had dealings with the railroad ever
17 Q. Okay. Did you install the dock there? L7 sinee 50 or 60 vears.
18 A, 1donot know. 18 Q. Okay. Butunrelated to the crossing located
19 Q. Okay. Did you have permission to install the 12 eastof the depot in downtown Qzark?
20 dock there? 20 A, Ldon'tever remember having any problems with
ol A. | assume so, yes, ma'am. 21 that crossing.
220 Q. Okay. What is your assumption based on? 22 Q. Okay.
23 A, The assumption is based on we did this in the 23 A, Period.
name of Ozark Material Company, and my brother runy 24 Q. And you said that you have had wrecks. Can you
Ozark Material Company. 25 tell me about that?
Page 14
L Q. Okay. Whatis your brother's name? 1 A, Do what now?
2 A.  His name is Marshall. 2 Q. You said wrecks that had involved the railroad.
3 Q. Okay. Allright. Did you have a lease or 3 Canyou -
4 anything to use the land? 4 A. Several.
5 A, 1don't think so. 5 Q.. Okay. Can you elaborate and tell me what you
& Q. Okay. Iwould have to talk to Marshall 1o find & mean by that?
7 out? 7 A, Truck wrecks.
B A. Yes, ma'am. 8 Q. The crossing --
3 Q. Okay. all right. That's fair. Do you have -- 9 A, Where the trains have hit my trucks, and trains
10 have you ever talked to Union Pacific Railroad 10 have hit trucks.
11 Company about anything to do with the crossing or any Q. Okay.
12 ofthe land over there? 12 A, Andatrain wreck one time scattered all over
13 A, We've had various dealings up and down the 13 my pasture,
14 river with the railroad company. L4 Q. Okay. So have you firsthand experienced a
15 Q. Okay. Well -- 15 train wreck? Were you in one of the trucks that were
16 A. And we have had several wrecks with the 16 hit?
17 railroad company. 17 A, No.
18 Q. Okay. Well let's -- 18 Q. Okay. Allright. Have you ever been involved
19 A. 1ldonot know of all of the talkings that we L9 with any fawsuits against the railroad for any of
20 have done with the railroad company. 20 these wreeks?
21 Q. Wasitanything to do with this lawsuit that 21 A, Yes,ma'am.
22 you would have tatked to the railroad company about? | 22 Q. Okay. Tell me about those.
23 A, What lawsuit are you talking about? 23 A, Tcan'ttell you about those. I don't remember
24 Q. The lawsuit that you are here today being 24 them. They are just vague in my mind.
25 deposed ofl the city's lawsuit against the railroad? 25 Q. Okay. Were they where vou or your company sued
4 (Pages 13 to 106)
Janess Ferguson Smith
Bushman Court Reporting 501-372-5115
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L the railroad? L Q. Okay. And that's my understanding on that one.,

2 A, Lean'tvemember whether they sued me or sued] 7 as well,

3 them. 3 A. Uh-huh.

4 Q. Okay. But you do know firsthand that there's 4 Q. Now. further near the depot where was that

5 --vou have had accidents at crossing locations? 5 crossing at, a litde closer o the depot?

5 A. Yes,ma'am, 6 A, That would have been almost directly across

7 Q. Okay. Allright. Have vou had good 7 from where the post office is down there.

8 experiences with the railroad -- [ guess I am 8 Q. Okay. All right.

9 hesitant to say "bad experiences.” since you have 9 A, We had a warchouse there at the time, & mud
10 told me about wreeks, but how could vou characterize 10 warehouse, drilling mud for the drilling com panies.
11 your experiences with the ratlroad? 11 Q. Okay.

12 A.  Reasonable, 12 A, And we unloaded our railroad cars there, and 1
13 Q. Okay. Do you feel they have dealt with vou in 13 remember people crossing that track --
14 areasonable manner? 14 Q. Okay.
15 A, Fairly reasonable, yes, ma'am, 15 A, -~ when we were unloading the railroad cars,
16 Q. Okay. Have youever been a city council 16 Q. Okay. Did you personally cross it, or did you
17 member? 17 just have employees crossing it?
18 A, No,ma'am. 18 A, I'msurel have crossed it several times.
19 Q. Have youever been on the organization called 19 Q. Uh-huh.
20 Main Street Ozark? 20 A, Itwould just stand to reason. I have been
21 A. No,ma'am. Fdon't - I do not know. 21 down in that area for 60 years.
22 Q. Okay. Youdon't remember? 22 Q. Right. But as we sit here --
23 A, 1 think that someone could have joined that. | 23 A. And it would stand to reason 1 have crossed
24 don't know that. 24 that railroad many times.
25 MS.JONLES: Al right. | think that's 25 Q. Yes, sir. Butaswe sit here today, do you
Page 18 Page 20
all T have for you. Thank you. L remember --

2 THE WITNESS: Okay. 2 A, ldon't remember specific times, no.

3 MS. JONES: Mr. Brockett may have 3 Q. Okay.

4 some. 4 A, ldon't.

5 EXAMINATION 5 MR. BROCKETT: MR. BROCKETT: Idon't

& BY MR, BROCKETT: ] have any questions then.

7 Q. just want to make sure that we're clear on 7 EXAMINATION

8 the -~ do you know what spot we arc talking about 3 BY MS.JONES:

S cast ol the depot? Do you know where the crossing S Q. Tjust -- about what -- when was this where you
Lo is? 10 were unloading railroad cars? Do you know what, the
L1 AL 1 know where generally a crossing used to be, 11 sixties, seventies, what time period it was?

12 Q. Okay. Where was that? 12 A. Probably prior to '69.
13 A, We had two crossings at Ozark: One at the end 13 Q. Okay.
14 of Second Street, and one there, 14 MS. JONES: All right. Thank you.
L5 Q. Okay. So the one at the end of Second Street 15 MR. BROCKETT: That's all I have,
16 was for the old Ferry road; is that correct? le MS. JONES: Thank vou, sir.
17 A, We went down to work on the bridge, and Lhad a | 17 (The deposition was concluded at 12:05 p.m.)
18 topsoil pit down there. 18
19 Q. Okay. And that was kind of curved to the right 19
20 alide bit? 20
21 AL Tt wentatan angle off of River Street about 21
22 the2nd Streef area. 22
23 Q. Okay. 23
i A, Bat ] don't think you could go directly to 2nd 4
25 Street down it. You had to go to Main and come back. | 25
5 (Pages 17 to 20)
Janess Ferguson Smith
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COURT REPORTER'S CERTIFICATE

STATE OF ARKANSAS)
}ss.
COUNTY OF SALINE )

L JANESS FERGUSON SMITH, CCR, RPR, a
Notary Public in and for Saline County. Arkansas do
hereby certity that the facts stated by me in the
caption of the foregoing matter are true; and that
the foregoing matter was transcribed by me, to the
best of my ability and understanding. from my machine
shorthand notes taken at the time and place set out
in the caption hereto.

In accordance with Rute 30¢e) of the
Rules of Civil Procedure, review of the transcript
was waived by the deponent or a party thereto.

[ FURTHER CERTIFY that T am neither
counsel for, related to, nor employed by any of the
parties to the action in which this proceeding was
taken; and, further that I am not a relative or
cmployee of any attorney or counsel employed by the
parties herelo, not financially interested or
otherwise, in the outcome of this action.

GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the 9th day of March, 2013,

JANESS FERGUSON SMITIL CCR, RPR
Notary Public for Saline County
and Court Reporter.
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Janet Pow 272009 City of v. Union p s R road <
3
INCTHH UNITED STATES DISTRICT COURT 1 INDEX
FOR THE WESTERN DISTRICT OF ARKANSAS 5
FORT SMITH DIVISION < S
3 EXAMINATION
3y Ms. Jones ...l 5
CITY OF QZARK, a Municipal Corporation  PLAINTIFF 4 By Ms. Jone
VS, CASE ACTION NO. 214-CV-02196-TLB b} EXAMINATION
UNION PACIFIC RAILROAD COMPANY By Mr. Brockett. . ............ H4
ARKANSAS STATE HIGHWAY o
COMMISSION, as Governing Body of the 7
ARKANSAS STATE HIGHWAY AND o
TRANSPORTATION DEPARTMENT, DEFENDANTS (7
9
1
ORAL DEPOSITION OF JANET POWELL 17
March 9, 2015 12
13
14
15
16
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third, Suite 302 24
litte Rock, Arkansas 72201 .
SO01.3725115 2
Page 2 Page 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF JANET POWIELL,
2 2 witness produced at the request of the Defendants,
3 ON BEHALF OF THE PLAINTIFI: 3 was taken in the above-styled and numbered cause on
' ( ”Rb [ (;')I HER D BROCKETT, EE5Q. 4 the 9th day of March, 2013, before Janess Ferguson
Sayre & Brockett - T .
5 401 West Commercial Street 5 Smith, Certified Court Reporter and Notary Public in
Ozark. Arkansas 72949 & and for Saline County, Arkansas. at the Offices of
& 7 Sayre & Brockett, 401 West Commercial Strect, Ozark,
7 8 Arkansas, at 11:23 am.
9 ON BEHALF OF THE DEFENDANTS: 9
9 JAMIE JONES, ESQ. 10
Friday, l.;ldrcd.gc & Clark 11 R R R A
10 400 West Capitol 12
Suite 2000 - o o
11 Litthe Rock, Arkansas 72201 L3 STIPULATIONS
12 14 It is stipulated and agreed by and between
13 15 the partics through their respective counsel that the
1 1 16 deposition of JANET POWIELL may be taken for any and
%‘ ) 17 all purposes according to the Federal Rules of Civil
L0
17 18 Procedure.
]3 14 L I -
19 20
20 21
21 22
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- 23
23 o
24 '”
25 25
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5
L TANET POWIELL, I AL (d79)667-2392.
2 the witness hereinbefore named. having first been 2 Q. Okay. And you were served with a subpoena to
3 duly cautioned and sworn or alfirmed to tell the 3 be here today?
4 truth. the whole truth and nothing but the truth. 4 A, Yes.
5 estified as follows: 5 Q. Andin that subpoena there were some requiests
& EXAMINATION & foryou to bring some documents if you had thern. Did
7 BY MS.JONES: T you go through these categories one through six to
8 Q. Ms Powell, my name is Jamie Jones, and | 8 seeif you had anything?
9 represent Union Pacific Railroad Company ina fawsuit| 9 A, [ did, and 1 did not have any.
10 that's been filed by the city. Have you ever given a 10 Q. Okay. Thank you for going through and checking
1 deposition before? 11 thatfor me. Now, have you ever served on the city
12 A. No, ma'am, 12 council?
13 Q. Okay. Well let me tell you a little bit about 13 A, No.
14 whal's going to happen today. 1 don't think this is 14 Q. Okay. Have you ever spoken with anyone from
15 poing to take a whole long time, but if you need a 15 the railroad about anything 1o do with this lawsuit?
16 break at any point, you let me know, and we wilttake | 16 A.  No.
17 one: okay? 17 Q. Okay. Have you ever worked for the railroad?
18 A, Okay. 18 A, No.
Q. Ms. Janess is taking down everything we say. 19 Q. Okay. Any family members work for the
She has sworn you in, and so it seems a little bit 20 railroad?
informal. but it is just as -- your testimony is 21 A. No.
testimony under oath. just as if the judge was 22 Q. Did you graduate from high school in Ozark?
: standing here; okay? 23 A, Yes.
24 A, Right, 24 Q. Whatyea?
25 Q. Okay. Ms. Janess can only get us speaking one 25 AL 1974,
Page & 2
L atatime, so you may well anticipate where 'm going L Q. Okay. Anddid you go anywhere for college
2 with the question, but il vou will allow me (o linish 2 after high school?
3 my question, T will allow you to finish your answer 3 A Yes. went to University of the Ozarks,
4 Dbefore | start again so that she can get us down: 4 graduated in '78 with a bachcelor's, and then |
5 okay? o> graduated from the university in 1982,
& A. Okay. 6 Q. Okay.
7 Q. And the other thing is she can only get verbal T AL A master's degree.
8 responses. so you may do a head nod or a "uh-hub™ and | 8 Q. And what is was your BA in?
3 a"hub-uh," and I understand that. but Lam going o S A, Vocationa!l education,
10 ask you to verbalize it so she can get it for the 10 Q. Okay. And what was your master's?
11 record; okay? 11 A, No, I'msorry. My bachelor's degree was
12 A, Okay. 12 business education and business administration,
13 Q. And there may be a question | ask that is just 13 Q. Okay.
1 a bad question, and no one understands it. 1f 1 do Mo A And my master's was in voeational education.
15 that, will you let me know, and I will rephrase it 15 Q. Okay. Did you after finishing with your
16 foryou? 16 master's return to Ozark?
17 AL Yes. 17 Al Yes.
18 Q. Okay. What is your date of birth? 18 Q. Okay. And what did you do for a living?
19 A, June5, 1956. 19 A. T taught school at the high school for 32
20 Q. Okay. And how long have vou lived in Ozark? 20 years,
21 A, All my life, Q. Okay. What subject did you teach?
Q. Okay. Whatis your current address? A, And then Taught high school in the vocational
A. 6900 Powell Drive, Ozark, Arkansas. department. T taught acconnting, keyboarding, and
Q. Okay. And what is the best number to reach 24 then I taught general property of education and jobs
25 you? 25 for American graduates for my last job, when students
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went out and worked in the afternoon, 1 matters, but, Fmean, I, after I retired from
20 Q. ORay, great. This awsuit concerns, in part. a 2 teaching school I was appointed to be Franklin County
3 crossing that has been located or said to be located 3 judge for 22 months.
4 cast of the depot in downtown Ozark. Are you 4 Q. Okay.
5 fanuliar with that location? 5 A, So that's been my last job.
5 AL Yes. & Q. Okay, okay. Good. And as county judge did you
T 0. Okay. Have you ever used that crossing” 7 have anything that would have come to your attention
2 A, Yes. 8 about this crossing at all?
9 Q. Okay. Tell me what occasion you would have had 9 A. You might want to explain that to me.

10 touse that crossing. 10 Q. Okay.

L1 AL Well, back, I would say in the early sixties, L1 A0 Ofcourse, | heard what all was going on, but

12 my father, Kenneth Smith, had a business, F&S Lumber| 12 that's -- and | attended some meetings, but that's,

13 Company. 13 that's basically all of it.

14 Of course, | was at a young age, but | did 14 Q. Okay. Well, in your capacity, though, as

15 travel it every day, I'm sure, to go, at least every 15 county judge did you have any, any personal

16 day to go down and see him with my mother, 16 responsibility --

17 Q. Okay. 17 A, No.

18 A, That's basically it. 18 Q. - 1o do with anything with this crossing?

19 Q. Was that the only reason you would have used it 19 A, No.

260 to-- 200 Q. Okay. You've heard in the newspapers or heard
A, Well, Fdid that, and I do remember, of course, 21 at city council meetings about the lawsuit and what's
the city dump was there, and I do kind of remember 22 going on with the crossing: correct?
that, going over there for that also, but mainly 23 A, Yes.
because my dad owned, had a business there. 24 Q. Did you, do you have any personal knowledge as

25 Q. Okay. Now, your dad testified that the F&S 25 1o the circumstances in which the crossing was taken

Page 10 Page 12
1 Lumber closed in the mid to fate 1960s, Is that your 1 ow?
2 memory as well? 2 A. No. Well, yes, I guess I do, what I have read.
3 A, Yes, 30 Q. Well. I mean -
4 Q. Would you have had an occasion to use that 1 A. I have not attended any meetings, but what 1
5 crossing after F&S Lumber closed? 5 have been reading.
& A. No. ['wasata young age, and I don't truly 6 Q. Okay. And what 1 mean is like personal
7 remember. If 1 did it would have been going over | 7 knowledge in which you were present at something that
8 there, you know, like I said, to the city dump. 1| 8 happened. or you know as a fact that you have seen
9  mean, [ have... 9 yoursell something to do with the crossing, not just
Q. Would that have been the only other reason you | 10 something you have read or something someone has told
would have used it? 11 you

12 A.  Yes, the main thing was going to his business. | 12 A. No.

Q. Okay. 13 Q. Okay. Anddid you -- afler your appointment

1 A. After that I'm not sure. 14 expired did you run for office again?

15 Q. Andthe dump, I think, it's been well 15 A, No.

16 established didn't exist afier 1970 when the river 16 Q. Do you have any personal knowledge -- well, let

17 changed its course. Is that your memory as well? 17 me back up. The street that you used to get o F&S

18 A. Yeah, I would say about that time. 18 Lumber. did it have a name, that you were aware of.

19 Q. Okay. Socanwe agree that afier 1970 you 19 atthe time?

20 wouldn't have had a reason to use that crossing? A.  Oliver Street.

21 A. No, probably not. ! ] Q. s that what you called it in the 1960s?

22 Q. Okay. You agree with that statement then? 22 A0 Well, like [ said, 1 was five or six. 1'm not

23 A, Yes. 23 sure. I will just be honest,

24 Q. Okay. All right. Let me make sure. 24 Q. Okay. Andif your father has testified that he

25 A. Another thing on my jobs, I don't know if it 25 didn't know what Oliver Street was until a few vears

3 (Pages 9 to 12)
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Lo ago when the street sigh got posted, would you have I A, No.
? any reason to dispute that? 2 Q. Okay. When you were driving by do you re member
3 A. No. 3 sceing this crossing there?
4 Q. Okay. And you don't have any personal 4 A Yes,
- . o A e 1O707
5 knowledge or any knowledge as a County Judge asto | 5 Q. After 19707
& whether or not that street that went to your father's 5 A Yes
7 lumber company was indeed called Oliver Street? ' Q. Okay. Do you know when it was removed?
4 A. No 5 A. No.
i , o - Okav. With reeards o lediont .
9 Q. Okay. And you don't have any personal : v Q. Okay. With I;?‘” dl?l\m llh‘ dedication or |
. . 0 acceptance or anything like that, are you aware tlh:
10 knowledge or knowledge as a county judge as to acceptance or anything Jike that, are you aware that
} T , 11 sometimes cities don't do that?
11 whether or not the street that went 1o your father's o ) -
, . » 12 A, What do you mean exactly don't?
12 lumber company was a public. was an actual city . \ . N . .
. . 13 Q. Well, as far as following a specific
13 street? . . -
v A, Well. listenine ¢ father I i it 14 requirement that they accept it by dedication or
14 A.  Well, listening to my father I would say it « .
, ’ d \'( o :"";" 0 '_y a | ould say 15 platted. et cetera. are you aware that sometimes
o was ) es, we had a I)usnuss. there | 6 eities do not do that?
16 Q. Sobased on the assumption that because youwr 17 A. No, Idid not know that.
7 . ad ¢ Sneas see it he v iy stree \ - - s .
17 dad had a business there ithad to be a city street 18 Q. Okay. Do youknow if any of the downtown
o e atte v - P . chaeter ecorreel H f
L8 that's, that's your only. your only basis; correet 19 area's streets have been accepted or dedicated?
o arreet ~ e .
19 A. Correct. 20 A, They have not, as far as I know.
20 Q. Okay. Butyoudon'tknow if there was anything | 21 Okay.
21 ever platted or dedicated or accepted by the city 22 A. 1have never known that to happen.
22 that established that as a city street? 23 Q. Okay. Fairenough.
e ! ’) RETaE e e aTES o '
23 A. No. 24 MR. BROCKETT: That's all I have,
24 Q. But you know as a county judge that to be MS. JONES: Thank you.
25 established as a city streel there are certain 25 (‘The deposition was concluded at 11:34 a.m.)
Page 14 Page 16
L prerequisites that must oceur: correct? 1 COURT REPORTER'S CERTIFICATE
5 A, Correct. 2 STATE OF ARKANSAS)
3 Q. Andyoudon't know if any of those I )“ . ,
1 orereauisites were mel in this case: conect? 3 COUNTY OF SALINE )
o prerequisies wete et fis tase. correct. 3 1L JANESS FERGUSON SMITH, CCR, RPR, a
5 A. No. No,1donot. 5 Notary Public in and for Saline County, Arkansas do
& Q. Okay. Have you ever served on Main Street & hereby centity that the facts stated by me in the
7 Ozark? T caption of the foregoing matter are true; and that
8 A. No. 3 the foregoing matter was transcribed by me, to the
N . G et ol mv ahility ¢ B *
9 Q. Okay. Do you have any personal knowledge about 7 best of my ability and un(krslf\ndmg. from my machine
. L 2 . 10 shorthand notes taken at the time and place set out
10 any ofthe city's plans? And, again, by personal R .
) - . . i 11 in the caption hereto.
11 knowledge I mean something where you're involved in | 4, In accordance with Rule 30(¢) of the
12 firsthand as to the city's plans for either the 13 Rules of Civil Procedure, review of the transcript
13 crossing or the hiking/biking trail in downtown 14 was waived by the deponent or a party thereto,
14 Ozark. 15 FFURTHER CERTIFY that Tam neither
15 A. Am linvolved in any? L& counsel for, related to, nor employed by any of'the
16 Q. Yes. maam. ' parties to th~ wction in which this pum.ulmg was
19 AL N 13 taken; and. further that T am not a relative or
. i e 0. o i . 19 employee of any attorney or counsel employed by the
15 M5 JONES: All right. Thank you so 20 parties hereto, not financially interested or
19 much, | think that's all I have [or vou, 21 otherwise, in the outcome of this action.
20 THE WITNESS: Okay. Thank vou. 22 GIVEN UNDER MY HANID AND SEAL OF OFFICE on
21 EXAMINATION this, the 9th day of March, 2015.
ae ; N 1T 23
22 BY MR.BROCKETT:
23 Q. ljusthave a couple of quick questions, With . DT T
2. Ljusthave a couple e - ! 24 JANESS FERGUSON SMITIIL CCR, RPR
regards to the crossing from | )7() o 2001 would you Notary Public for Saline County
have had any reason to use it? Do you hunt or fish? 25 and Court Reporter.
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ON BEHALF OF THE PLAINTITFL:
CHRISTOPHER D. BROCKETT, ESQ.
Sayre & Brockett

5 401 West Commercial Street

Orzark, Arkansas 72949

CERVR S B

IN THE UNITED STATES DISTRICT COURT 1 INDEX
FOR THE WESTERN DISTRICT OF ARKANSAS 5
FORT SMITH DIVISION - . R,
3 EXAMINATION
‘ By Ms. Jones. ... 5
CITY OF OZARK, a Municipal Corporation  PLAINTIFF 4
VS, CASE ACTION NO. 2:14-CV-02196-TL13 5 EXAMINATION
By Mr. Brockett, . .......... .. 11
UNION PACIFIC RAILROAD COMPANY 6
ARKANSAS STATE HIGHWAY ) o A n Tt s e
COMMISSION, as Governing Body of the 7 EXAMINATION
ARKANSAS STATE HIGHWAY AND By Ms. Jones ... ... 12
TRANSPORTATION DEPARTMENT, DEFENDANTS 8
9
ORAL DEPOSITION OF BRENDA MANN 10
) 11
March 9, 2013 12
13
14
15
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third, Suite 302 24
Little Rock, Arkunsas 72201 e
5013725115 -
Page 2
APPEARANCES 1 ANSWERS AND DEPOSITION OF BRENDA MANN, ¢

2 witness produced at the request of the Defendants,

3 was taken in the above-styled and numbered cause on
4 the 9th day of March, 2013, before Janess Ferguson

5 Smith, Certified Court Reporter and Notary Public in
& and for Saline County, Arkansas, at the Offices of

7 7 Sayre & Brockett, 401 West Commmercial Street, Ozark,
7 8 Arkansas, at 10:02 a.m.
8 ONBEHALF OF THE DEFENDANTS: G
9 JAMIE JONES, ESQ. 10
Friday lﬁild‘rcdgc & Clark 11 o N R
10 400 West Capitol ‘s
Suite 2000
11 Little Rock, Arkansas 72201 L3 STIPULATIONS
12 14 Itis stipulated and agreed by and between
13 15 the parties through their respective counsel that the
J 3 16 deposition of BRENDA MANN may be aken for any and
}L: 17 all purposes according 1o the Federal Rules of Civil
17 18 Procedure.
]8 19 I I I I
: 20
21
22
23
24
25
1 (Pages 1 to 4)
Janess Ferguson Smith
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1 BRENDA MANN., 1 Ozark?
2 the witness hercinbefore named, having first been 2 A, Sixty-six years.
3 duly cautioned and sworn or affirmed to tell the 3 Q. Okay. And did you graduate high schoo | from
4 truth, the whole truth and nothing but the wruth, 4 the City of Ozark?
5 testified as follows: 5 AL Yes.
& EXAMINATION 6 Q.  What year?
BY MS. JONES: TAL 1962,
& Q. Ms. Mann, my name is Jamic Jones, and | 8 Q. Anddidyou get any education after high
2 represent Union Pacific Railroad Company inanaction | 9 school?
10 brought by the City of Ozark. Have you ever given a 10 A, Yes.
11 deposition before? 11 Q. What did you do?
12 A. No,ma'am. 12 A, Igraduated from Arkansas Tech in 1966.
13 Q. Okay. Iam going to kind of go through a 13 Q. What was your degree in?
14 litle bit of the rules. Ms. Janess is our court 14 A. Elementary education,
15 reporter, which means a couple of things. 15 Q. Anddid you teach here in Qzark?
14 You have just been sworn in, so it's just 18 A, Yes.
17 asif the judge was here. Your testimony is court 7 Q. What grade did you teach?
testimony, just as it the judge was here to swear you 18 A, First grade and kindergarten. No, I did not
. in; okay? 19 teach first grade. 1 just taught kindergarten here.
20 A, Okay. 20 Q. How long did you teach here?
21 Q. And Ms. Janess is taking down everything we 21 A, T honestly do not remember. Probably five
22 say, which means a couple of things for you and 1, 22 years.
23 First, Lunderstand head nods and uh-huhs and 23 Q. Okay. What was -- did you work outside the
24 huh-uhs, kind of the nonverbal communication, but she | 24 home other than the ive years you taught?
25 can't get that down for the record. 25 A, Yes.
Page 6 Pags 8
i A, Right, okay. I Q. Whatdid you do?
2 Q. Allright. So if you will just make sure to 2 A, Wehad Jim Vardaman Furniture.
3 wverbalize your responses for me today; okay? 3 Q. Okay. What is your address. your home address?
4 A, (Witness nods head.) & A, 500 West River Street.
5 Q. Andyou're going to lorget at some point. and 5 Q. Okay. And what is your best number o reach
& I'mgoing to remind you and ask you to say "yes" or & youat?
7 "no." T AL (479)209-1109.
8 A, Allright. 8 Q. Okay. And you have been listed by the city as
9 Q. Okay? Yes, you understand that? 9 a fact witness regarding a crossing that had been
10 A, Yes. 10 Hocated east of the depot in downtown Ozark. Are vou
11 Q. Okay. And the other thing is she can't get us 1L familiar with such a crossing?
12 speaking at the same time, so you may anticipate 12 A, Yes.
L3 where I'm going with the question and start to 13 Q. Okay. Tell me have you ever, have you ever
L4 answer, but [ will ask you if you will just refrain L4 used that crossing?
15 from that and wait until [ ask my question. and then | 15 A, Yes.
Lo Twill fet you answer fully before [ start again: 16 Q. Okay. What purpose would you have used that
17 okay? 17 crossing for?
18 A.  Allright. 18 A.  There used to be a dump down there, and at
19 Q. Okay. Idon't think we are going to take all 19 different times my father would have stuff from the
20 that long today. but if you need a break, you just 20 furniture store to, (o take there. And 1 always
21 let me know, and we will take one; all right? 21 theught it was quite a treat to get to go with him.
22 A. Yes. 22 Q. Okay. Soabout what time period would this
23 Q. Now.whatis your date of birth? 23 have been?
24 A, 10-11-44. 24 A, In the fifties.
25 Q. Andhow long have you lived in the City of 25 Q. Okay. And as understand, sometime in the
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L early seventies the river was changed. the course. Lo with yowr dad, and you were going down o the dump,
2 When they did the navigation way. when the Corps put 2 you wouldn't have used Oliver Street as a name. You
3 inthe navigation way the river changed its course, 3 would have just said -
4 and the dump was no longer there: is that righn? 4 A, Thedump.
5 A, Yes. 5 Q. - the dump, all right.
6 Q. Okay. So youagree at least alter the. after & A. Right.
7 the water changed its course in the early seventies T Q. Allright. Have you ever served on the city
8 vou wouldn't have had an occasion to use it to go o 8 council?
9 the dump because it wasn't there? % A, No, ma'am.
10 A, Correct. 16 Q. Okay. Do you know anything about the
11 Q. Okay. Did vou use it for anything else, other L1 circumstances in which this crossing was removed?
12 than going to the dump with your dad in the 19305? 12 A, Just what I have heard.
13 A. There were some houses there, and I do not 13 Q. Okay.
14 remember those clearly. I do remember that they 14 A, Hearsay, yes.
15 were, you know, just little, pardon my expression, 15 Q. Just what you have read or what somebody has
16 butshacks. 16 told you?
17 Q. Uh-huh, 17 A. Yes.
18 A, And, and, you know, that's in my memory, but 1| 18 Q. Butyou don't have any personal experience?
19 don't, I don't specifically recall exactly how they 19 A, No.
20 appeared. 2 Q. Okay.
21 Q. Okay. And you wouldn't have gone -- did yougo | 2 MS.JONES: All vight. Thank you so
22 visit those houses? : much. [ appreciate your time.
23 A. Notthat | recall. @ EXAMINATION
24 Q. Okay. Sothe only reason you would have used 24 BY MR. BROCKETT:
25 the crossing would have been with your dad to go to 25 Q. ustone question. You were talking about the
Page 10 Fage 12
1 the dump? 1 city streets back in this time period. Did the City
2 A. Yes, 2 - of Ozark have a lot of street signs?
3 Q. Okay. Did you call that street a name? Did it 3 A, Streetsigns?
4 have a name that you knew back in the fifties? 4 0Q. Yes, maam,
5 A, In Ozark we seldom used street names. You 5 A, No.
6 know, it was where somebody lived. & Q. Okay. Soif you were telling me how to get to
T Q. A landmark. like the dump? 7 the dump would you use specific streets?
2 A, Ves. 3 A, No.
9 Q. Okay. Did you call it Oliver Street back then 9 MR. BROCKETT: That's all | have.
10 atall? 10 EXAMINATION
11 A, Notthat] recall. 11 BY MS.JONES:
2 Q. Okay. Did you ever, have you ever heard of an 12 Q. Tguess one more thing to follow up on. or that
13 Oliver street in Ozark? L3 Torgotto ask. After the navigation way was
14 A, Yes, 14 changed and the river's course was changed. would you
15 Q. Okay. When did you hear about an Oliver Street {15 agree with me that there was no reason 1o, at least
L& in Ozark? L6 noreason you personally had to cross there at the
17 A, Ican't really answer that, 1 - 17 tracks?
18 Q. There is no street that i someone had asked 18 A, No, not unless you were just walking down the,
19 you, before this lawsuit got attention. had asked you 19 the railvoad tracks.
20 where Oliver Street was could vou have told them 20 Q. Right
21 where it was? 21 A, Which is something that kids did a lot of.
22 A. Yes, I think so. 220 Q. And you wouldn't suggest a kid walk down the
23 Q. Okay. And where would you have wld them? 23 railroad tracks: right?
24 A. T would have told them down past the depot. 24 A, Well, no. My son spent a lot of time down at
y Q. Okay. Butif you were describing when your, 25 the railroad tracks, you know,
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Page 13
L Q. Infact, being on railroad tracks is
2 trespassing: correct?
3 A, I'msure it is.
4 Q. Yes. Right.
5 MS. JONES: All right. Thank you so
6 much, ma'am.
7 THE WITNESS: All right.
8 {The deposition was concluded at 10:11 a.m.)
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
Page 14
i COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)
)58,
3 COUNTY OF SALINE )
q [, JANESS FERGUSON SMITH, CCR.RPR, a
5 Notary Public in and for Saline County, Arkansas do
& hereby certify that the facts stated by me in the
7 caption of the foregoing matter are true: and that
8 the foregoing matter was tanscribed by me, to the
% Dbestof my ability and understanding, from my machine
L0 shorthand notes taken at the time and place set out
1l in the caption hereto,
12 In accordance with Rule 30(¢) of the
13 Rules of Civil Procedure, review of the transcript
L4 was waived by the deponent or a party thereto.
L5 FFURTHER CERTIFY that T am acither
L& counsel for, related 1o, nor employed by any ol the
17 parties to the action in which this proceeding was
18 taken: and, further that 1 am not a relative or
19 employee of any attorney or counsel employed by the
20 parties hereto, not financially interested or
21 otherwise, in the outcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the 9th day of March, 2015,
5
24 JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Saline County
25 and Court Reporter.
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Ozark v, Undon Pacific Raillroad ¢

5 401 West Commercial Street
Ozark, Arkansas 72949

5 ON BEHALF OF THE DEFENDANTS:
9 JAMIE JONES, ESQ.
Friday, Eldredge & Clark
400 West Capitol

Suite 2000

Little Rock. Arkansas 72201

N l']{lf EJN(I !'l“:'l)15’1‘/‘\'1'}'1.:\‘7'1)1Sl:I{IL:“l‘(f,'(')l_}R'l" . 1 INDEX
FORTHE WESTERN DISTRICT OF ARKANSAS ~
FORT SMITH DIVISION “ o
3 EXAMINATION
By Ms.Jones............... :
CITY OF OZARK, a Municipal Corporation  PLAINTIFF 4 y Ms. Jones 14
VS, CASEACTION NO, 2 14-CV-02196-T1LB 5
UNION PACHTC RATLROAD COMPANY ﬁ; I N p e
ARKANSAS STATE HIGHWAY / EXHIBITS
COMMISSION, a5 Governing Body of the B
ARKANSAS STATE HIGHWAY AND i N 24 (O . .
TRANSPORTATION DEPARTMENT, DEFENDANTS - Exhibit No. 245 (Subpoena). ... 6
9
o 10
ORAL DEPOSITION OF GENEVA SULE MCCLELLAN 17
Ao
March 3, 2015 12
13
14
15
16
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third, Suite 302 24
Little Rock, Arkansas 72201 ) -
SO1.372. 5115 £
Page 2 Page 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF GENEVA SUE
z 2 MCCLELLAN, a witness produced at the request of the
3 ON BEHALF OF THE PLAINTIFI: 3 Defendants, was taken in the above-styled and
! ( ] iRl‘), l (.')l HER D. BROCKETT, ESQ. 4 numbered cause on the 3rd day of March, 2015, before
Sayre & Brockett i . e e
- 2 Janess Ferguson Smith, Certified Court Reporter and

& Notary Public in and for Saline County, Arkansas, at
7 the Offices of Sayre & Brockett, 401 West Commercial
8 Street, Ozark, Arkansas, at 9:25 am,

R I I I R I

13 STIPULATIONS

s stipulated and agreed by and between
15
16
17

18

the parties through their respective counsel that the

deposition of GENEVA SUE MCCLELLAN may be taken 1o
any and all purposes according to the Federal Rules

ol Civil Procedure.
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5 7
1 GENEVA SUL MCCLLELLAN, Q. Andyou were asked to bring a number o f
2 the witness hereinbefore named. having first been 2 documents with you today. Did you go through and
3 duly cautioned and sworn or allirmed to tell the 2 read the document demand?
4 fruth, the whole truth and nothing but the truth. 4 A, 1did.
5 testified as follows: 5Q. Okay. Did you look to see if you would have
& EXAMINATION & anything that would be responsive to those?
7 BY MS.JONES: T AL 1did.
8 Q. Ms. McClelan, my name is Jamie Jones, 1 8 Q. Okay. Anddid you?
9 represent Union Pacific Railroad in the action that % A. No, 1 did not.
the city has brought against it. Have you ever been 10 Q. Okay. Allright. Now. do you have an
deposed before? 11 understanding what this lawsuit is about?
A. Have I ever been what? 12 A, Yes.
Q. Have you ever given deposition before? 13 Q. Okay. Tell me what your understanding of this
A. No. L4 lawsuitis.
Q. Okay. Letmekind of walk you through whatwe | 15 A, It's about going over the railroad tracks to
are going to do today. Ms, Janess is taking down 16 build a riverfront project.
everything that we say. She is a court reporter, 17 Q. Okay. And tell me how long have you lived in
which means a couple of things for us. One, she 18 Ozark?
can't get us speaking at the same time, so you may 19 A, Al my life.
anticipate where I'm going with the question, but il 20 Q. Okay. And what is your date of birth?
you atiow me to {inish my question, I will allow you 21 A, Six, nine of fifty-six.
> 1o finish your answer so we're not speaking ontop of {22 Q. Okay. And what do you do for a living?
23 cach other. Okay? 23 A, lworkfor the City of Ozark over parks and
24 A, Okay. 24 rec.
25 Q. Okay. And the second thing is she can only get 25 Q. Okay. And what do you do for parks and rec?
6 Page B8
L verbal communication. so you might nod your head at 1 A. ltake care of all of the parks, do all of the
2 meorsay "uh-huh" or "huh-uh." and [ understand what 2 booking of events, make sure they are kept, kept, and
3 thal means in normal conversation, but she can't get 3 just, you know, just like, you know, anything that
4 that down for the record. So i you can. verbalize 4 deals with the parks I do.
5 your responses for me; okay? 5 Q. Okay. Anddo you have atitle?
& A, Okay, ma'am. & A, Yeah, parks and rec director.
7 Q. Andyou're going to forget because everyone 7 Q. Okay. What is your home address?
5 does sitting in that chair, and when 1 remind you, | 8 A, 1411 North Second Street, Ozark, Arkansas.
9 don'tdo it to be rude. 1 justdo it so we have a 9 Q. Okay.
10 cleanrecord, Okay? LG AL 72949,
L1 A, Okay. 11 Q. And what is your home phone number or the best
12 Q. Okay. And you're under oath. which means that 12 number to reach you?
13 ilyou don't telf the truth it's perjury. You 13 A, ltwill be my cell number,
L4 understand that; correct? 14 Q. Okay.
15 A. lunderstand that, yeah, 15 A, Tt will be (479518-0027.
Q. Okay. And this is so we can rely upon your 6 Q. Okay. Andhow long have you been the parks and
testimony for the trial of this action. Okay? rec director?
A.  Okay. A, Well, I have been working for the city, this is
Q. Allright. You received a subpoena to be here going on my ninth year, so I'm going to say probably
today; correct? seven years,
A, Correct, ma'am. Q. Okay.
Q. And | have marked that as Exhibit 243 to this 22 A, Because | used to work for the street
23 deposition, 23 department before I was parks.
(Exhibit No. 245 was marked.) 24 Q. Okay. What did vou do for the street
BY MS. JONIS: 25 department?
2 (Pages 5 to 8)
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1 A. Basic things, like mow, fix roads, and 1 A, Rick's Backhoe Service.
2 drainage, and whatever, whatever they needed. 2 Q. Isthat still a company today?
3 Q. You have no history of working in the railroad 3 A. No,it's not.
4 business? 4 Q. Okay. So you stopped doing that company as vou
5 A, No,ma'am. 5 both went to work for the ¢ity:is that why you
5 Q. Okay. Any relatives that work lor the 6 stopped?
7 railroad? 7 A, Yes, ma'am,
3 A. No, ma'am. g Q. Allright. Now, you referenced a crossing down
9 Q. Okay. Youare married? 9 close o the river when we were talking about what
10 A, Yes, ma'am, 10 this fawsuit was about, so do you understand the
11 Q. 1believe Rick is your husband? 11 location of where we're talking about then?
12 A. Yes, ma'am. 12 A.  Yes, ma'am, | do.
13 Q. Whatdoes Rick do? 13 Q. Okay. By the. by the depot?
14 A, He was the street superintendent here for 14 A, Yes,ma'am,
15 Ozark, 15 Q. Okay. Tell me, when was the last time you used
16 Q. Okay. 16 that crossing?
17 AL For seven years. 17 A, Years, ] mean.
18 Q. Allright. So as director who do you report 18 Q. Giveme adecade.
19 w? 19 A, When I was — okay. When I was probably seven
20 A. Now it's the Mayor of Ozark. 20 years old.
21 Q. Okay. Sonow that's Mr, T.R. McNut(; correet? | 21 Q. Okay.
22 A, Yes,ma'am, 22 A, Because there was the dump.
23 Q. And before that it was Carol Sneath? 23 Q. Okay. Sosometime around when you were seven
o4 A.  Yes, ma'am. 24 or so you might have gone with your parents out to
25 Q. s that the only two mayors you have ever 25 the dump?
Page 10 g 12
1 served under? L A, Yes,ma'am.
2 A. No,ma'am. 2 Q. Okay. And you wouldn't have gone and used il
3 Q. Whoelse did you serve under? 3 asan adult?
4 A. Vernon McDaniel. 4 A, No,ma'am.
5 Q. Okay. Allright. Tell me alittle bit about 5 Q. Andas Lunderstand, the dump didn't exist
& your educational background. S probably too much fonger because in the seventies the
7 A. 1 just, ] mean, went to school here and been 7 river changed its course: correct?
8 here all of my life. 8 A, That's correct,
9 Q. Okay. 9 Q. Well, | guess the river didn't change its
10 A, I'mean, | worked construction for 40 years. 10 course; the Corps changed the river's course?
11 Q. Okay. 11 A, Yes,ma'am.
12 A, We've had our own business. 12 Q. Okay. All right. Now.and I know it was when
13 Q. Didyou graduate from Ozark High School? L3 youwere seven, 5o you may not remember, bul is it
14 A. Yes. 14 safe to say from what I've heard from other people
15 Q. Okay. What ycar? 15 this wasn'tlike an asphalt street. This was kind of
16 A, Seventy-five. 16 adirt road; is that right?
17 Q. Okay. 17 A, That's correct.
18 A, Iforget. 18 Q. Okay. And do youremember any -- if you don't
L2 Q. Andafter you left high school you went into 1% remember something or you wouldn't have knowledge
20 the construction business? 20 because you were seven, and 1 understand that, you
21 A, VYes, 21 just tell me; okay?
22 Q. Okay. And did your family own a construction | 22 A, Okay.
23 company? 23 Q. Do you remember what the crossing was made out
24 A, Meand my husband started one. 24 of?
25 Q. What was the name of that? 25 A, Youknow, back in those days you -- a kid, you

3 (Pages 9 to 12)
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1 know, don't really notice a crossing -- 1 COURT REPORTER'S CERTIFICATE
2 Q. Youweren't paving attention. 2 STATE (')I; ARKANSAS)
; . 38,
S A Yeah. 3 COUNTY OF SALINE )
Q. lunderstand. ) I, IANESS FERGUSON SMITHL CCR. RPR. a
Ao Twas just trying to cross the railroad track. 5 Notary Public i and lor Safine County, Arkansas do
& Q. Okay. Didyou ever hear that road referred to & herchy certify that the facts stated by me in the
7 by name when yvou were seven? 7 caption of the foregoing matter are true; and that
2 A. No, ma'am. B the foregoing matter was transcribed by me, (o the
g 0. Allright. 11T use the word. the name Oliver 4 best of my ability and undcrslvamhng, from my machine
o N ) 10 shorthand notes taken at the time and place sct out
Street would vou know where that was? 11 inthe cantion here
] in the caption hereto.
A, No. 12 In accordance with Rule 30(¢) of the
Q. Okay. Allright. Now, as parks dircctor do 13 Rules of Civil Procedure, review of the transcript
13 wyou have any job duty that you do over that property 14 was waived by the deponent or a party therelo.
L4 down by the depot? 15 [ FURTHER CERTIFY that  am neither
15 A. No, ma'am. lfr’) cmu}scl lor, rclal.cd l,o" nor cmpl.o‘\_'cd by any of the
16 Q. Okay. Andas street, when you were with the i 7 lm?“cfh to the ;fcmhn in which this pm“.‘mm(j% w
) 4 . s 5 taken: and, further that Tam not a relative or
17 street department did you do anything to the street 19 employee of any attomey or counsel employed by the
18 over by the crossing? 20 parties hereto, not financially interested or
19 A. No, ma'am. 21 otherwise, in the outcome of this action.
20 Q. Okay. Allright. And when you were with the 22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
21 street department you never did any. expend any funds | this, the 3rd day of March. 2015,
22 foranything called Oliver Street. to your knowledge? o
23 A, Not to my knowledge. 24 JANESS FERGUSON SMITH, CCR, RPR
24 Q. Okay. How does it work? How docs the city Notary Public for Saline County
25 upkeep its streets? 25 and Courl Reporter,

Page 14

1 A.  Well, I mean, there is paving involved. There
2 is drainage involved. 1 mean, there is patching.
3 Q. Okay.
4 A. Potholes involved.
5 Q. Sowhatabout on the budget, arc you given a
& budget that's a gross sum that you're told o use as
7 needed. or is it given per street?
8 A, Oh, that would be the superintendent,
9 Q. Okay.
10 A. He has the budget.
11 Q. Okay. Soyou just -- someone told you o do
12 something, and you do it?
13 A, Andyoudoit.
14 Q. Okay.
15 Q. Allbright. Well, ma'am, I thank you for your
16 time, and I appreciate it here today.
17 A, You're welcome.

18 MR. BROCKETT: | don't have any
19 questions.

20 MS. JONES: All right. Thanks so
21 much.

22 (The deposition was concluded at 9:34 a.m.)
24

24
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IN THE UNITED STATES DISTRICT COURT 1 INDEX
[FOR THE WESTERN DISTRICT OF ARKANSAS 2
FORT SMITH DIVISION 3 ENXAMINATION
By My MeKay ..o 5
CUTY OF OZARK, a Municipal Corporation  PLAINTIFF 1 EXAMINATION
5 SXAMIN )
Vs, CASE ACTION NO. 2 14-CV-02 196-TLI3 1 By Mr. Brocket. ... 73
UNION PACIHFIC RAILROAD COMPANY 7
ARKANSAS STATE HIGHWAY #
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BUSHMAN COURT REPORTING 7 N
620 West Third, Suite 302 °2
Little Rock. Arkansas 72201 - 4
5013725115 25
2 4
1 APPECARANCES 1 ANSWERS AND DEPOSITION OF THOMAS WATSON, 4
2 2 witness produced at the request of the Defendants,
3 ONBEHALEF OF THE PLAINTH: 3 was taken in the above-styled and numbered cause on
il & AIKTON? 2 " YWKRETT IFSQC . .
1 EIH\IS{I ?3)1 Hll,li{ll). BROCKETT, 1:5Q. 4 the 24th day of February, 2015, before Janess
DAYIC & DBIOCKE . oo - -
5 4()'1 West Commercial Street :3 l'crgfmk)n bmll‘lL Lr‘cr.ullcii Court Reporter and I\jolen‘y
Ozark. Arkansas 72949 & Public in and for Saline County. Arkansas, at 2800
é 7 Cantrell, Suite 300, Little Rock, Arkansas, at 11:54
7 8 am
3 ON BEHALEF OF THE DEFENDANTS: 9
9 JOSEPH MCKAY. ISQ 10 Eod %k A & kO k%
Friday, Eldredge & Clark 0
10 400 West Capitol l’ . STIPULATIONS
Suite 2000 o E ;
11 Litde Rock. Arkansas 72201 13 1is stipulated and agreed by and between
12 14 the parties through their respective counsel that the
13 L5 deposition of THOMAS WATSON may be taken for any and
1 5 Leall purposes according to the Federal Rules of Civil
i 17 Procedure,
‘]L‘: 18 ok ok d Ak kR ¥ oW
16 1
19 20
21
22
5 24
5 25
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it THOMAS WATSON, 1 Q. And the reason is because if vou answer a
2 the witness hereinbelore named. having first been 2 question, we will assume that you understood it. and
3 duly cautioned and sworn ov affirmed to tell the 3 we will be relying upon that testimony as we prepare
4 ruth. the whole truth and nothing but the truth, 4 for this case.
5 testifted as follows: 5 A, Okay.
6 MR. BROCKETT: Same normal & Q. Allright. Are you employed, Ms, Watsorny?
7 stipulation, you know, agreement, 7 A Yes.
3 deposition by agreement ol the parties, all 8 Q. Andwhat do you do?
G objections are reserved except to the form 9 A, Tamaclosing agent for Adams Abstract,
10 of the question and responsiveness of the 10 Q. Okay. Where is Adams Abstract?
11 answer, 11 A, Herein Ozark, 107 South Third Street.
12 MR. MCKAY: Agreed. 12 Q. Okay. Arc you from this area originally?
13 EXAMINATION 13 A, Yes.
14 BY MR.MCKAY: 14 Q. Okay.
15 Q. Will you state your tull name for the record, 15 A, 1wasoriginally raised in south Franklin
16 sir? 16 County.
17 A.  Thomas Eugene Watson. 17 Q. Okay. What year were you born?
18 Q. Okay. And. Mr. Watson, what is your residence | 18 A, 1963,
19 address? 19 Q. Sodoes that make you 50 --
20 A, 69 Pine Street, Ratcliff, Arkansas 72951, 20 A, Fifty-two,
21 Q. Allright. Have you ever given swom testimony | 21 Q. Okay. Did you go to high school in Ozark?
22 inadeposition like this? 22 A. County Line.
23 A, Yes, it's been a long time, but yes. 23 Q. Isthat the name of the high school?
24 Q. Okay. Letme just go over some ground rulesto | 24 A, Yes.
25 hopefully make this process a little shorter and 25 Q. Okay. And what year would you have graduated
Page 6 Pages B
L easier. more efficient. L from high school?
2 I don't think we are going to be here very Z A, 1981
3 long. butil'you need to take g break for any reason. 3 Q. Okay. And then did you have any formal
4 you just say so. and we will be happy to take a 4 cducation after high school?
5 break. 5 A, University of Arkansas.
3 If we do take a break, if you'll just - if 6 Q. AtFayetteville?
T there is a question that's pending, go abead and 7 A Yes.
g answer the question, and then we can take a break. 8 Q. Didyou go straight from high school to
9 A, Okay. 9 Fayetteville?
L0 Q. Youare doing great so far. Be sure to answer 10 AL Yes,
11 outloud when | ask you a question because Ms. Smith | 11 Q. Okay. And did you graduate from the University
L2 s taking down evervthing that we say. and head nods | 12 of Arkansas?
13 don't show up on the record. 13 A, Yes.
14 A. Right. 14 Q. What year?
5 Q. And il you will do your best to let me finish 15 A, 1985,
16 my question, a lot of times you will know exactly 16 Q. Okay. And what is vour degree in?
17 where L am going, but just so we have a complete 17 A, Agribusiness.
18 record, fet me linish my question. and then you can 18 Q. Okay. How long have you been in the abstract
19 start your answer. s that agrecable? 19 business?
20 A, Yes. 20 A, Going on ten years.
21 Q. Okay. Andifat any time | ask a question that 21 Q. Okay. What did you do before being in the
22 is either confusing or you don't understand. please, 22 abstract business?
23 i you will agree to ask me to rephrase the question. 23 A. Iworked in a bank as a loan officer, I've
24 s that fair enough? 24 also held a real estate broker's license and an
25 A, Yes. 25 appraiser's license at one time.
2 {(Pages 5 to 8)
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L Q. Okay. Let's start at college and just briefly 1 Q. Okay. So did you actually help run that

2 work Torward and tell me where you worked and what 2 business?

3 youdid. 3 A, Yes.

1 A, Qutof college I worked at McRoy Bank in 4 Q. And what did you do afier that?

5 Fayetteville. As far as a title, I was in bank 5 A, Pwent to work for First National Bank at Paris

5 accounting, & as their farm specialist, slash, appraiser.

7T Q. Okay. 7 Q. Had youever done appraising before then?

2 A, Internal bank accounting. [ worked there for g A, No. They actually sent me to real estate

9 roughly three years. I worked in Texarkana for thel 9 appraisal school.
10 USDA ASCS office. 10 Q. Okay.
L1 Q. Whatoffice is that? L1 A, And I was their in-house real estate appraiser,
12 Ao It's - 12 and I was also their farm specialist. 1 went out¢ and
13 Q. Whatdid you say, it's ASCS? 13 did eattle farm equipment appraisals and helped them
14 A. 1t's ASCS at that time. It's different now. 14 fill out their annual financial statements --
15 They combined their farm service agency, soil 15 Q. Okay. Sodid -
16 conservation, 16 A, -~ for the bank, | wasn't a loan officer, per
17 Q. Okay. 17 se, but was Kind of a -
18 AL Itwasa farm program. 8 Q. Would--
19 Q. Okay. 19 AL - a linison between the farmers and the bank.
20 A, Farm program office. 20 Q. Okay. Were you actually a licensed appraiser?
21 Q. Allright. And what was your job there? 21 A, They sent me to school, and 1 was licensed
22 A, Just, I guess program specialist. 22 while working for them.
> Q. Okay. 23 Q. Okay. And that license is by the State of

A.  Like emergency fee program, crops. 24 Arkansas?
Q. So would you help administer the program? | 25 AL Yes.
Page 12

L mean. if people wanted to apply for the program -- 1 Q. Arethere different types of appraisal

Z A, Yes, Iprovided the paperwork. They camein, | 2 licenses. or is this just one general?

3 and we filled out paperwork. Iactually handed out | 3 A, That's different levels,

4 checks for the farm program type of things. 4 Q. And what were you licensed in?

5 Q. Okay. Sokind of a liaison between the agency 5 A, Iwas just the basic license. I was not a

& and the individuals who are applying for the program? & commercial specialist --

7 A. Yes, 7 Q.  Okay.

3 Q. Okay. Allright. And how long did you do 8 A, - oranything. That was just the basic.

9 thal you said for -- 9 Q. Okay.
10 A, That wonld liave been about a year and a half. | 10 A, [ could actually appraise, but you could
L1 Q. Okay. What did you do alter that? 11 actually get a commercial designation at that time,

2 A, T'moved back home and worked with my dad's | 12 Q. Okay.
13 business, assisting him until he retired. He was a 13 A, bPdon't know what they have now.
14 contract milk hauler. He had a trucking business, | L4 Q. Okay. And did you have to serve some kind of
L5 and he had haunled milk from the fifties up until he | 15 an apprenticeship under a licensed appraiser before
16 retired in the 1990's. 16 you got licensed?
17 Q. Okay. So would this have been around 19907 17 A, Actually, at that time no.
18 A. This was around '92 to '95, '906. i8 Q. Okay.
19 Q. Okay. 19 A, Itwas just presenting the work for them to
20 A, Somewhere in there. 20 review, ‘
21 Q. Okay. And so was he retired. did you say. at 21 Q. Okay.
22 that time? 22 A, Some of the guidelines have changed now.
23 A, Yes. He retired, and we sold the business. 23 Q. Okay. Sohow long were vou with First National
24 Q. Okay. 24 Bank?
25 A, It's not something I wanted to do. 253 A, l'wasactually with them -- I'm trying to

-
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L remember the exact timeframe -- probably around twol 1 A, That was about five years,
2 years. 2 Q. How far is Booneville from Ozark?
3 0Q. Okay. 3 A, About 28 miles south.
1 A, Three, 4 Q. Sovyoustill lived --
5 Q. Allright. And what did you do after that? 5 A, 1lived in Clarksville,
& A, Iwent to work for Wade Real Estate as an & Q. Clarksville.
7 appraiser, and I also got my real estate license to 7 A, And they had a branch in Clarksville, o r
B8 sell real estate, 8 Clarksville, Ratcliff, so it was about a mile ferom my
9 Q. Okay. Is Wade Real Estate a real estate agencey G house,
L0 here in Ozark? 10 Q. Okay. And you did that for how long?
L1 AL Ttwas - actually, | worked here in Ozark, 11 A, About five years,
12 They had an office in Paris, Ozark, and Charleston, 12 Q. So that takes it up to about 20057
13 Q. Where were they based out of? 13 A, 2005
14 A, Originally based out of Paris. 4 Q. Okay. And is that when you became --
15 Q. Okay. So you sold residential real estate - 15 A, And then came to work for Adams Abstract --
16 A, Yes. 16 Q. Okay.
L7 Q. --aswell as commercial and farm? 17 A. --asa closing agent, and then also have
18 A, Any kind of real estate. 18 acquired my title insurance license,
1% Q. Whatever? 19 Q. Okay. Asaclosing agent what all do you do
20 A, Whatever. 20 for Adams Abstract?
21 Q. lunderstand. And you served as an appraiser A. T close all of the real estate transactions
22 also? that come through our office for a closing. 1 am
23 AL Yes. 23 actually the one that closes those.
24 Q. Residental? I prepare the closing paperwork, sit down
25 A, Primarily, but whatever a bank did, when you with the buyer and seller, have them sign the
14 16
L arcasmall town if it was a farm, if it was a small 1 documents, explain documents to them,
2 business, a little bit of everything. , 2 Q. Okay. Do youactually do the title searches,
3 Q. Sodid you have a separate appraisal company 3 or does somebody else do that?
4 that was your company -- 4 A. 1 generally do not do the title searches,
5 A, No 5 There is another lady in our office that has been
& Q. - thatyou worked out of? & there for 40 years that does the title searches,
7 A, Wade. Wade had a license -- actually had two 7 Q. Okay.
5 other licensed appraisers up there with their company] % A, But 1 am also licensed, so if she's on
5 that had been appraisers for a long time, 9 vacation, I can do those. We do also a few
10 Q. Allright. How long did you do that? 10 out-of-county searches, and she does not want to go
11 A, Until around, probably until around 2000. L1 to an out-ef-county courthouse, so if we have one out
12 Q. Okay. 12 of county, I am the one that goes and does that.
13 A. Or1999. 13 Q. Okay. Sodo you have to have some kind of
14 Q. What did you do then? 14 lcense 1o be atitle searcher in Arkansas?
L5 A. ] was, in that time | worked out of Ozark, but L5 A. To be alicensed title insurance agent, yes,
16 probably the last year and a half to two years | 18 you have to have a license.
17 worked as a broker out of their office in Charleston. | 17 . Okay. So when vou're doing a title scarch
18 From there | went to worl at what was at that time 18 vou're doing that for an insurance company that's
19 Citizen's Bank in Booneville, 19 then going to carry title insurance?
20 Q. Okay. 20 A, Wehave - our search, we have an underwriter
21 A, While I was working there they became First 21 over public and another underwriter agent's title
22 Western Bank, and I worked there as a loan officer that are actually the insurance underwriters, like
23 and eventually branch manager at the Clarksville 23 with the insurance company that provides the actual
24 branch, 24 insurance. We are just basically an agent.
25 Q. Okay. How long - 25 Q. Okay.
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1 A. But title insurance requires a certain -- 1 (Exhibit No. 93 was marked.)
2 unlike other types of insurance, we have to search | 2 BY MR MCKAY:
3 the title and provide a lot of upfront work. 30 Q. And justlet you review that and tell me --
4 Q. Okay. So do they do, does the title insurance 4 actually, let me just have yvou put a cheek mark or a
5 company do an additional title search before they 5 starnext o any of the documents that you think yvou
& write a policy, or do they rely upon what you do? & had something to do with.
7 A. No, we are the agent. We are their title 7 AL |- just because it says "deed," that doesm't
g search agent. & mean it came from us. | can't tell you if it did or
9 Q. Okay. Okay. So did you say there is a license 9 didn't just by someone saying a deed of ownership.
L0 orregistration? 10 Q. Okay.
11 A. Thereis alicense, yes. 11 A. That could bave been presented to them by
12 Q. [Isthat through the State of Arkansas? 12 anybody. I don't know it unless -~ and if [ looks at
13 A. Yes. 13 it Fean say that it likely came from our office, |
Q. s that -- what board is that? 14 couldn't say 100 percent.
A. It falls under the Arkansas Insurance 15 Q. Okay.
Department. 1o A, But chances are it did, but.
Q. Okay. How long have you been the registered | 17 Q. Okay.
title searcher in Arkansas? 18 A, You know, I don't know what other people might
A.  It's not really a registered title searcher. 1% have brought in.
It's a licensed insurance agent. 20 Q. Okay. Would you have had anything to do with
Q. Okay. 21 any of the documents on this Exhibit 93, other than
: A. Title insurance agent. 22 deeds, as far as pulling documents for the city for
23 Q. Okay. 23 purposes of this lawsuit?
24 A, 1 guess about seven years now. 24 A, (Witness reviews document.) Fdon't know if
25 Q. Okay. Allright. Let me get to why | think 25 it's one of these. 1 know there was an acrial
Page 18 Page 20
1 vou're here. 1 photograph from our office that showed that area
2 A. OkKkay. 2 that - but I am not sure -- '
3 Q. 1have had a conversation with Mr. Brockett 3 Q. Okay.
4 Dbefore the deposition. and he said that there are 4 A, --what year it was from, but it could be one
5 several deeds that you had actually obtained for him 5 of those.
6 that were attached to the Complaint that's part of & Q. Okay.
T this lawsuit. 7 A, Butother than that, and there might be copies
9 A. Yes. 8 of a possible plat map.
9 Q. Andsowhat I want to do is ask you about the 9 Q. Okay.
L0 exhibits to the Complaint and ask you about those 10 A, 1do not know.
Ll deeds. and then we'll go into some other questions 11 Q. Let'sdo this, and [ understand until you sce
L2 justto sce if you know anything else aboul the 12 the documents you don't know if you had anything to
13 particular lawsuit, 13 do with pulling them.
14 A. Okay. 14 Let's just ask you to put a check mark on
15 Q. I were to show you a table of the exhibits 15 the documents on Exhibit 93 that you may have had a
16 thatwere attached to the City of Ozark's Complaint | 18 role in, and then 'l actually show you the
17 in this case, would you be able from that list to 17 documents and get you 1o tell me whether or not vou
say, veah, this is a document that 1 had something to | 18 think you did have a role.
do with pulling? 19 So what I'm trying to do is just narrow
A. Ifllooked at the document, yes, 20 down the documents that 1 need to ask you questions
Q. Okay. Let me show you - let's go ahead. 21 aboul
A.  Okay. 22 A, Okay.
23 Q. Let's go ahead and mark as Exhibit 93 the table | 23 Q. So i you will just put a cheek mark next to
24 of exhibits that is attached to the City of Ozark's 24 any of the documents that you think you may have had
25 Complaint in this case. 25 arole in obtaining, I would appreciate it.
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A, (Witness complies.) 1 A. Like if you're in town, most of the town is
2 Q. Okay. Before we get into the specifies let me 2 lotted and blocked. You could say in this area
3 justask you. at some point were you asked to do some 3 between street so-and-so.
4 kind of research as it relates to this Tawsuit? 4 Q. Isee. Soifyou have a lot and a block you
5 A0 Yes. Wewere asked to look for deeds to 5 can go to documents somewhere and look at who the
5 property along the railroad track. & owners of that particular tract were?
7 Q. Okay. A, Yes.
8 A, South part of Ozark, land south of that 8 Q. Andthen you see who it was transferred to, and
S railvoad track. 9 you go to that deed?
19 Q. Okay. And who asked you to do thal, 10 A, Yes.
L1 Mr Brocket? 11 Q. Andyou keep going back as far back as the
12 Ao Chris Brockett. 12 records go?
L3 Q. Okay. So you were asked to what, research the 12 A, Yes.
14 ownership of the land south of the railroad tracks 14 Q. Okay. What did you start with in this case?
15 near downtown Qzarks? 15 How did you know where to begin?
16 A, Yes, or to find deeds that showed an ownership 16 A, The property is not lotted and blocked across
17 inthat. 17 the river.
18 Q. Okay, 18 Q. Uh-huh.
19 A. Inthat property. 19 A, Itisin -~ it's just by section and township
20 Q. Okay. Were you given any other information as 20 and range, which a lot of Ozark is in that same
2l far as previous owners or the specific deeds you were 21 section, township, and range. So you have a
22 Jooking for, or how did you go about doing your work? 2 tremendous history there trying to follow that all of
23 A, Possibly along the way there might have been 23 the way back.
24 some names mentioned that might have helped us guide, 24 Q. Uh-huh.
25 I can't remember because it was done a long, 25 A, Butit's basically just going through and
Page 22 Page 24
1 different fimes, and we do a lot of rescarch for 1 follow that and looking for land that might have been
2 different people. 2 narrowed down to that quarter of a quarter, which is
3 But there may have been some names that 3 hew our books are narrowed down to.
4 were provided from time to time saying, Hey, look for] 4 Q. Okay.
5 this name, because we think these people were down 5 A, Which that still covers a 40 mile square, so it
& there. & covers alot of Ozark. So every time you find a
7 Q. Okay. So were you trying Lo find the linc of 7 deed, you've got to figure out if that's in that
5 ownership for this tract of land that you have 3 little area or not.
9 deseribed south of the railroad tracks near downtown 9 Q. Okay.
10 Ozark? A.  Basically just going baclk or looking for deeds
Ao Twould say yes. in that or maybe trying to match up if they have
12 Q. Okay. given us a name somewhere along the way.
13 A, For the most part. 12 Q. And when you say "a quarter of a quarter,” is
14 Q. Okay. that a quarter of a quarter section?
15 Ao Oratleast any kind of deeds that showed some A, Yes.
16 ownership. You get way, way back, and a lot of times Q. And that. a quarter of a quarter section is -
17 the history is hard to follow. 17 A, Forty acres.
18 Q. Right. Were you given any kind of legal 12 Q. - forty square miles?
19 description of the land, or how did you know what you 19 A, Forty acres,
20 were looking for? 20 Q. Forty acres. okay. Okay. So were you able to
21 A, Basically just by being told where it was, 21 find deeds that --
22 Q. What do you mean? 22 A, We found several deeds, As | recall, they --
A, Like an area south of a certain part of Ozark, 23 wenever really came up with a true chain, like you
and you look at a map and see where that land is. 24 would want for most things going back that far,
Q. Okay. 25 Q. Okay. But--
b (Pages 21 to 24)
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L Ao You were going back further in history than Q. Okay. Did you do any rescarch on the
2 title insurance requires for most things.  railroad's land or how the raitroad got its land u pon
3 Q. Right 3 which the tracks are run?
4 A, If we're running title insurance on a typical 4 A. Notspecifically.
5 residential property, the requirement is a 30-year 5 Q. Okay.
5 search. & A. No.
7 Q. Okay. Soyouwere able to find deeds to T Q. Allright,
3 property that was in this 40 acres south of the 8 A, Ididn't. Janette (phonetic) might have €hat |
3 railroad tracks? 9 was not aware of, but I did not.
10 AL Well, there wasn't forty acres south of the 10 Q. Okay. Inyour search were you able to find
11 railread tracts. L1 deeds relating to arcas south of the railroad trac ks
12 Q. Pardon? 12 A. There were several --
L3 A, Theveis not necessarily forty acres south of 13 Q. Okay.
14 the railroad tracks, A quarter of a quarter contains| 14 A, - related to the land around the railroad
15 40 acres. Thatareaisin a - 15 track, and I think there were a couple south of the
16 Q. Isee. 16 railroad track.
17 A. - acertain quarter of a quarter. Qur books 7 Q. Okay. Now, once you found those deeds did you
18 mnarrow property down to a quarter of a quarter. 18 make any efforts to try Lo pinpoint specifically
19 Q. Okay. So therailroad track -- some of that L9 where that property was located on a map or anything?
20 property could be north of the railroad tracks; is 20 A, As best we could --
21 that what you're saying? Q. Okay.
22 Ao Wedidn't -- we wouldn't have kept those A, - from describing it. I mean, you know, we
23 details. We might have looked at it and said, This are not surveyors --
24 doesn't apply. 24 Q. Right
25 Q. Right Funderstand what you're saying. When 25 A, - s0 our accuracy might not be perfect.
Page 26 Page
1 I said the 40 acres south of the railroad track. that 1 Q. Okay.
2 was not a correct statement? 2 A, Butlooking at it on a map you can pretty much
3 A, That's right. 3 figure that, figure out where it's at.
4 Q. Okay. And you were just trying to make sure ] 4 Q. Did you document that on a map? s there
5 understood the 40 acres could have encompassed land 5 anything where y'all wrote that on?
& north of the railroad tracks? & A, No. Not that I did, no.
7 AL Yes. 7 Q. Okay. Soiflwere to ask you about the deeds
3 Q. Tunderstand. Thank you for that. 8 that we have here, assuming you had something to do
9 A, Our track books that we have to search by 2 with the deed. you wouldn't necessarily be able 1o
10 marrow property down that's not lotted and blocked in| 10 say this is specifically where that Yand was located
11 a town, and it generally, like, narrows it down to a 11 as far as a specific exact location on a map?
12 Jd0-acre piece. 12 A, If1 look at the description and I have a map,
13 Q. Okay. All right. And are you relying upon 13 Fean very likely place it on a map.
14 records that are kept at the courthouse. or does 14 Q. Okay.
15 Adams Abstract have their own title -- 15 A And it would be quite close.
16 A, Records from Adams Abstract. 16 Q. And what kind of map would you have to have to
17 Q. They have their own tite plan? 17 dothat?
18 A, We have our own title plan that goes back to 18 A, A map that shows the city, shows the lot and
L% patent. 19 blocks, or shows quarter, quarter lines, something
20 Q. Okay. When you say "goes back to patent,” 20 that would indicate where you're at.
21 that's when the federal government -- 21 Q. Range and township?
12 Al Issued land. 22 AL Yes. Because the description is based on
23 Q. --issued land, okay. 23 township and range, and as metes and bounds from thag
24 Ao Orit's - it's kind of incomplete when you get 24 Fwould need a starting point to be able to see where
25 back that far at times, !5 thatis on a map,
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Lo Q0 Okay., Were there ever any discussions as (o L hopelully will make sense in the record.

2 why you were being asked to do this? 2 A, Okay.

3 A, Yes. 3 (Exhibit No. 94 was marked.)

4 Q. Okay., Why, what was your understanding of why i 4 BY MR MCKAY:

5 vou were asked to do this? 5 Q. Soletme show yvou what we have identified. we

& A. We were asked to look it up for the city or & will mark this as Exhibit 94, and it appears that

7 Chris, the city's attorney, because they were in 7 Lxhibit 94 is the same thing as on the table of

8 dispute with the railroad about access to the lands 8 exhibits. 1t's listed as number four. Exhibit 13-2,

across from the railroad. 9 which is a deed involving the Hails.

Q. Okay. Did you have any other discussions with 14 Can you look at Exhibit 94. and can you

Mr. Brockett as it relates to your work in this case? 11 tell from looking at that whether or not that is a

A, Not --either I don't know what you mean or no.| 12 deed that you had anything o do with obtaining?

Q. Well do you remember any other discussions -- 13 A lt--yes,

fet's start with when you were hired to perform this 14 Q. Okay.

work. 15 A, It mostlikely came from us. This is a copy of
Do you remember any other discussions, 16 atakeoff card from our office, which a takeoff card

other than the discussions that you have described L7 is a, basically an old type copy of the deed before

here today? 18 we had copiers and so forth. We have actual eards of

A. No. 12 all of those deeds in our office, and that is a copy

Q. As far as what your objective was? 20 of one of those.

A. No. 21 Q. Okay.

Q. Okay. And when you find information vou would | 22 A,  So yes.

relay that, [ assume. to Mr. Brocketl? 23 Q. Soisa takeolt card something that's created

A, Yes. 24 atthe time the deed is iled?

Q. Okay. Would you relay that information to 25 Ao It was created right after the deed was filed,

Page 30 Page 32

1 anyone else besides him? 1 Q. Okay.

2 A, No. Possibly Royce Gattis. 2 A, L Ipersonally don't know. I wasn't around

3 Q. Okay. 3 backin the early 1900s and 1800s, and that's when

4 A, But, was in with Chris a couple of times, and 1 they did it,

5 he may have had questions, 5 I can tell you that now as of today we go

& Q. Okay. Butare there any other discussions you & once a week and scan the courthouse records into our

7 specifically recall as it relates to. that you had T computer system.

2 with Mr. Brockett as it relates to your research in 8 Q. Okay.

9 this case? 9 A, Years ago they went to the courthouse, I guess,
10 A. No. 10 and actually hand typed directly from the deed a
11 Q. Okay. Let's look at, on ixhibit 93 the first little card.

12 one that you checked as being a possible exhibit that Q. Okay. And what's the name ol this, the card,
13 you had something to do with is on the table of 13 what do you call it?

14 cxhibits. 14 AL A takeoff card.

15 It's listed as number three, and it's 15 Q. Takeoff card, okay. So let me ask you this. is
16 labeled Exhibit B-1. which [ don't think [have here, | 18 atakeoll card, that is something that is just kept

17 We'll come back to that one. Let me goto - letme | 17 by an abstract company, or is it something that's

18 justmake sure. 18 also keptin the courthouse?

19 (Off-the-record discussion.) L9 AL Itis just by our abstract company. 1t has a
20 BY MR. MCKAY: 20 record book and page on it. If you go to the

Z21 Q.  What we'll do. since Exhibit 93 also refers to 21 courthouse to record book 37, page 70, you will find
22 Ixhibits B-1.13-2. B-3, 'm going to try to simphify | 22 the actual deed where it is filed.

23 it We're going to label these Exhibits B-1, 13-2, et 23 Q. OKay. Does the abstract company. for instance.
24 cetera, as an exhibit to this deposition so that we 24 tor this takeolt card, which is labeled as Exhibit

25 can actually refer to an exhibit number that 25 94, would the abstract company have an actual deed,
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or would you just go to the courthouse to find it? L Q. -~ the takeofTif you were giving an opinion as
2 A, This was done in 1939, and I don't know how 2 to title?
3 they would have managed to copy that in 1939, Again, 3 A Yes.
4 that was done is my understanding in 1939, way before ;| 4 Q. Okay.
5 my time, they went to the courthouse or somchow used 5 A, Ifanother abstract office had takeoff cards,
5 the deed, and they copied the exact wording from the & and we were researching something from one of their
7 deed, top to bottom, put the book and page it had 7 offices, and they sent us a takeoff eard, as opposed
8 been filed in, and kept a card for the abstract 2 to the original deed, unless we thought there was a
2 office records. 9 problem within that legal description, we would, we
10 Q. Okay. | guess my question is would the title 10 would accept it -
11 company have ever gone back and tried to make copies 1 Q. Okay.
12 of the deeds to mateh up with the takeofT cards they 12 A, - you know. Butifit's something, and you
12 keep at the title company? 13 need more information than what's given with the
14 A, No,as I would see no reason to. 14 card, and it's something we had, you can go to the
15 Q. Okay. 15 courthouse and pull the actual copy of the record,
16 A, We've got the takeoff eard. If that's not 16 We have some copies, but it is on an old
17 enough information, we ean walk across the street to 17 fiche machine, and it's almost always not readable if
18 the courthouse and look at the actual deed. 18 we trying to print it out.
19 Q. Okay. Does the title company now, does it rely 19 Q. Okay.
20 ontakeoff cards. or does it go actually with the 20 A, Soif we need one of these, we will generally
21 deed now? 21 go back to the courthouse,
22 AL Again, we go to the courthouse, and we scan the 22 Q. Okay. Are there any other title companies in
23 records once a week and bring them back and put them) 23 this county besides the one that you worked for,
24 into our computer system, so we have actual copies of | 24 Adams Abstract?
25 the deeds. 25 A, No.
Page 34 Page 36
L Q. Okay. 1 Q. Okay. And then on Exhibit 94 there is some
2 A, But 1939 we couldn't do that, so. 2 handwriting. Is that something that's actually on
3 Q. Sure. Sojustso that I understand, the 3 the takeoff card itsell’ or is that something that
4 takeofT cards are not used anymore? 4 was added after the fact, or do you know?
5 A. Not by our office. 5 A, 1donot know when that was written on there ~-
6 Q. Okay. All right. And when you're doing a & Q. Okay.
7 ditle search. I mean, do you rely upon the takeoff 7 A, - without looking at the card. 1 don't - it
8 cards when you're doing a title search to. for 8 looks like this was on the copy of the card when it
¢ purposes of title insurance? 9 was taken, but it might have been if it's handwritten
L0 A, We have and would because they are what our | 10 on there it was probably just some notes that were
11 office done, or as good as a copy unless there was L1 written on there Iater.
12 some sort of oddball typo. 12 Q. Okay.
13 But generally our title - the laws and the 13 A, Because someone might have had a question about
14 guidelines for our title search are a 30-year search | 14 it, or just a note that might help someone if they
15 on almost all title policies. We are going to have 15 were researching title to it.
16 basically good copies of everything -- 1o Q. Okay. Andletme - if you don't mind. I am
17 Q. Okay. 17 going to stand over your shoulder, but can you just
18 A. - for the past 30 years. 18 read because some of these things | can't read. Can
1% Q. Okay. So for most 30 year searches vou're 192 youjust read what's typed on that Exhibit 9472
20 going to have the actual deed? 20 AL Beginning at Southwest Corner of the Southwest
21 A, Yes. Fractional Quarter, Section 36, Township 10 North,
22 Q. lunderstand. Okay. Butin, in the title Range 27 West, thence down Arkansas River with the
23 industry. | guess, it would be an acceptable standard 23 meanderings -
P to rely upon - Q. What's -- can you tell what that word is?
25 A, The takeoff card from the abstract office. A, Thence.
9 (Pages 33 to 36)
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Q. Thence. Okay. You said that. I'm sorry.

A, Meanderings to a mul- - P'm thinking that
would have been mulberry tree, would be -- P'll take
that - pear the viver as a corner to said tract, so

as to embrace all of the land to the water's edge
along said river, the whole extent of said line,
thenee north to the north body line of said
fractional onc quarter section, thence was said
north, excuse me, boundary line to the northwest
corner of said fractional one quarter section, thence
south with a line between Sections 35 and 36 in said
township to beginning containing 50 acres more or
less.

This handwritten part was a note
acknowledgment of John Hail not taken wife signed in
front of David Walker. It's just notes that somebody
made on that.

Q. Okay. Allright. Let me mark the next exhibit
as Exhibit 95.
(Exhibit No. 93 was marked.)
BY MR. MCKAY:
Q. And Exhibit 95 is a two-page exhibit. Tt has a
cover sheet that says Exhibit B-2. and then the
second page appears to be another deed. which is deed
number four listed on Exhibit 93,

17
18

difficult,

Q. Ycah. The grantor, is that the right name for
Mr. Hail on this deed?

A, Itlooks like it's W.M., which I'm assuming --
Fdon't know if that's short for William or not.

Q. Okay.

A, But that's W.M. Hail --

Q. Okay.

A. - to William Cureton,

Q. W.M. Hail would be the grantor?
A, Yes,

Q. William Curcton would be the grantee?

A, Yes,

Q. Looking at Exhibit 94, is, and Exhibit 94 was
from John and Sarah Hail to William Hail.

A, Yes,

Q. Is Exhibits 94 and 95 talking about the same
picee of land or not?

A.  (Witness reviews document.) I would have to
sit down and draw it out, if possible, to tell you.

Q. Okay. Canyou tell if Exhibit 95 is a smaller
picce of land than Exhibit 947

A, Without knowing what has been here, without
drawing it out, all of that fractional quarter, or
fractional quarter, roughly, you know, that narrows

By

ESUS

19
20

21

Page

Can you tell from looking at Exhibit 93
whether or not that's a deed you had anything to do
with obtaining?
A, 1 'would say yes, this is, again, a copy of
another one of our takeoff cards.
Q. Okay.
A.  And itis handwritten in, but a lot of the old
ones instead of typed were handwritten,
Q. Okay. And can you read that. the handwritten
portion into the record?
A. All that fraction of the southwest fractional
quarter of Section 36 in Township 10, Range 28 West
which is not em- -~
Q. Embraced?
A.  Which is not embraced fand off and designated
as the tract on which Ozark is situated. Hard to
read that word.
Q. Okay.
A.  Which is before --
Q. Isthat laid or land, or can you tell?
A, Which is -- which is not embraced land off and
designated tract in which Ozark - it's hard to tell
what's written on there.
Q. Okay.
A. And it being a copy makes it a little more

16

Pages 40

it down to 160 acres right there.

Q. Okay.

A, Okay. So this is also in that fractional
quarfer, so 1 would - this doesn't say beginning.
It just says "which is not embraced,” which I'm
possibly taking it means included land often
designated as the tract on which Ozark is situated.
So it's - 1 can't tell you that it is exactly the

same piece,

Q. Okay.

A You know, a surveyor might could. 1 don't know
that there is enough information on that --

Q. Okay.
A, -~ to determine that.
Q. Okay.

A, Because you've got to determine what that --
it's all that quarter, which is not part of that.

Q. Okay.

A, Well, what is -- you would have to find what
that is.

Q. Okay. And when you're talking about you have
(o find out what that is. vou are talking about on
Exhibil 957

A, On Exhibit 95 the not embraced land often
designated as the tract on which Ozark is situated.
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T Q. Thatis just not specitic at all -- L Arkansas River, thence west with the meanderings of
2 A. No. 2 said Arkansas River to beginning, so as to inc lude
3 Q. --astowhatit's referring to, okay. 3 all the land to the water's edge.
4 A, And, unfortunately, in an oid deed you find a 4 Q. Okay.
5 lot of information like that. 5 A, Containing 43, 75, 100 acres.
5 Q. Okay, ¢ Q. Okay. Youknow, when these deeds refer to the
7 (Exhibit No. 96 was marked.) 7 mulberry tree and the line of the Arkansas River, if
8 BY MR.MCKAY: 8 thosc objects don't exist anymore, is there any way
9 Q. Okay. Let's go to the next check mark, which 2 to know what their, what this deed actually refers
L0 s, we will fabel as Exhibit 96, which is identified 10 oY
’ on Fxhibit 93 as Exhibit B-3. 11 A, Notexactly.
And. again. same questions, the 96 is a L2 Q. Okay. So, I mean, you would certainly have the
. two-page document. The first page is a cover page, | 13 section, township, and range --
1 and the second page appears to be a deed. Is thata 14 A, Right
i1 deed that you would have had something to do with 5 Q. --butother than that, you really can't get
16 obuining? more specific without knowing where those specific
17 A, Yes. objects are?
18 Q. Okay. A. Right. And a tree could be gone now -
12 A, Which one of these are we, B - Q. Right.
20 Q. B-3.1bclieve. Yeah, B-3. 2( A. -~ unfortunately.
21 A. Cureton to Quaile. 21 Q. Okay.
22 Q. Yes.it would be three. Okay. Now, can you 22 A. Butwhen you look at the quarters of the
23 read this? 23 quarters of the quarters, | can't tell you where it's
24 A. Beginning where mulberry tree stood on if, 24 at, A surveyor very probably could get close —
25 and -- 25 Q. Okay.
Page 42 Page 44
1 Q. And il you aren't sure what it says. be surc L A, -~ buteven they would not know, but we know
2 and state in the record. - 2 what area we're in and roughly the distances.
3 A, U'mnot, I'm not sure. These are very hard to 3 Q. Yeah, Do you know if the Tand referenced in
4 read. 4 Lxhibit 96 is the same as the land referenced in
5 Q. Okay. 5 Exhibits 94 and 95, or can you tell?
6 A, As mentioned as -- in a deed made from William 6 A. 1do not know.
7 Hail and Sarah Hail, his wife, to David Walkin, 7 Q. Okay.
8 Walker. 8 A, Again, | would have to plat it out to determine
9 Isn't that -- to David - mentioned that in 9 that.
10 adeed to David Walker and Archibald -- T eannot read] 10 Q. Okay. Okay.
11 that last name. 11 A, And I'm not sure it can truly be platted,
12 Q. Okay. 12 again, by using trees.
13 A, Yale, Wale (phonetic) for that on which this 13 Q. Right. And the river has changed since that
14 town of Ozark is the state of, something State of 4 time. so without knowing those you really wouldn't
15 Arkansas is situated, which is known and designated 15 haveareference point; would vou?
16 on the, something of the survey of public lands as 16 A, No.
17 the southwest fractional guarter of 361027, This - 17 Q. Okay. Allright. The nextone we'll label as
18 that's north to the north boundary line of the 18 fixhibit 97, which on Exhibit 93 is number six,
19 fractional said quarter seetion, theace east with 19 Exhibin C.
20 said north line. 20 (Exhibit No. 97 was marked.)
21 I'm not sure what it says. Northern 21 BY MR, MCKAY:
22 boundary lines to the northeast corner of said 22 Q. Again, Exhibit 97 is a two-page document. The
23 fractional quarter, thence fractional quarter 23 first document is a cover page which says Exhibit C,
24 section, thence south with the line between the 24 LR&FS Purchase Deed from John Quaile, and then the
25 southeast and southwest fractional quarter of 36 to 25 second page -- I'm sorry, this exhibit is three
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pages. The sccond and third page of that exhibit
appear to be a deed.

So let me ask vou to look at Exhibit 97,
and the same question, is that a deed that you had
anything 1o do with obtaining?
A. 1 'would say yes, it is a copy of a takeoft card
from our office.
Q. Okay. And do you know what this deed refers to
as far as --
A. Itis a deed from James F. Quaile and Frank A.
Quaile to Little Rock and Fort Smith Railway with
names -~ they are hard for me to read. 1 might have
missed the middle initial, but I believe that it's F,
Q. Okay.
A. Itis for part of the southeast quarter and
southwest quarter of the southwest quarter of Section
36, Township 10, Range 27, beginning at a stone that
bears south six - it looks like one-quarter degrees
west, 67 feet from a stone set on the foundation of
the south side of -- I can't read that street name,
Q. Okay.
A. At the distance of -- at the distance of
1,100 feet south 83 and a half degrees east from the
northwest corner of block three in the town of OQzark,
County of Franklin, State of Arkansas.

16
18
19

20

would be the street to the west and north of that.
Q. To the west and north, okay.

A, Is this where the depot is now, would Ixe the
next question because it talks about it being a
depot.

Q. Okay. Do you know il that's where the depot is
now, or you would have to plat it?

A.  Tcouldn't answer for sure that it is.

Q. Okay. So this appears to be land where at

least the intention of the deed is to build a depot?

A, Yes--

Q. Okay.

A.  --with the street remaining on the north and

west, east or west side -- west and north, yes,
Q. Okay. So the street referred to in the deed is
a street on the north and west side of the tract of
land referred 1o in the deed?

A.  Yeah, in this deed.

Q. Okay. So, but assuming, and 1 don't - I'm

justasking you to assume this. Assume this deed in

Exhibit 97 relates (o the land where the depot is
located now,

A.  Okay.

Q. The road referred 1o in, in the deed would not
be a crossing that goes over the tracks because this,

10

Page 46

You can't really read that, but it's
indicating you go direction south six and a quarter
degrees, west 383 feet to a stone, thenee south 68
and a quarter degrees east, 672 feet to a stone on
the east boundary line of the southeast quarter of
the fractional southwest quarter of Section 36,
Township 10 north, Range 27 west, thence north along
said boundary line and 393 feet to a stone, and
thenee north 68 and a quarter degrees west 630 feet
to the point of beginning containing 5.50 acres, more
or less.

Continuing on the second page of this,
Conditional on the establishment and permanent
maintenance of a depot for the town of Ozark on said
tract of land and on the further conditions that
60 feet on the west and north of said five and one
half acres is to receive -- is to remain as
abstracted for a street or public highway,

Q. Okay. Do you know what streel or public
highway that's referring to?

A. 1 would need to - it does not say on herve. 1
would have to look at where this is located with that
street,

Q. Okay. And it reference --

A, Tt would be a -- where this piece of land is it

24
25

Page 48

this road is north and west of the depot; correct?
A. 1 can't tell you that it doesn't cross the
tracks. [ can't tell you that this piece of land
doesn't cross the traclk.

It's five and a half acres, so if you went
all of the way down two sides of it, how far down
that five acres it might cross the track, 1 don't
know.
Q. But north -- the tracks -- as the depot sits
today. the tracks are south of the depot: correct?
A.  Okay. Butif the depot is on the north side of
this track, and you have a road all of the way down
one side of this tract of land, that doesn't mean
that it stops only beside the depot. It goes down
the whole tract of land.
Q. Okay. Butjust to make sure the record is
clear, the tracks -- as the depot sits today. the
tracks are south of the depot; correct?
A, Yes.
Q. Okay. All right.
A. But that does not mean that the tracks do not
run through this piece of fand.
Q. We just don't -~ we don't know where?
A, They might, they might not. We don't know.
Q. Okay.
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1 A, Is the depot located on the very north part of Lo 27 in Ozark, Arkansas south of the Little Rock and
2 this tract? The very south part of it? The very 2 Fort Smith Railway at the mouth of Gar Creek b etween
3 west? The very north? Rightin the middie? There 3 the Railway and the Arkansas River being lands
4 is no way to know from the deed. g formerty owned by Samuel Chureh, being lands conveyed
5 Q. Yeah okay. Let's go to the next exhibit, 5 by R.R. Walting by will to me and Janice Cunningham,
& (Exhibit No. 98 was marked.) & 1 hereby intend to convey my undivided onc-half
7 BY MRMCKAY: T interest in all said lands.
5 Q. Weare going to label it as Exhibit 98, and 8 And there's probably some continuation, but
9 Lxhibit 98 is a two-page exhibit with a cover sheet % it nofes that that would be a three and a half acre
1O that says Exhibit D, M. Oliver's ownership deed. 10 piece.
11 And then the deed is contained on one page, 11 Q. Okay.
12 and let me get you to confirm Exhibit 98 is the same 12 A, Orestimated to be.
13 thing as item number seven on Exhibit 93. 13 Q. Now, the three and a half acres, does it refer
14 A, Yes L4 tothe - let me back up. Are there two different
15 Q. Okay. And at the bottom of that deed it says 15 tracts referred to in this deed?
16 "Over." Does that mean there is a second page that 16 A, Thereare two different tracts veferred to.
17 wedon't have? 17 The first one is described out as a 120 by 60 feet
18 A.  There should have been a continuation from that| 18 piece of land,
19 ifitsays "Over." 1% Q. Okay.
20 Q. Okay. 20 Ao The second one it describes out as south of
21 A. Tdon't know what's on it. 1t might have just 21 Little Rock and Fort Smith Railway at the mouth of
22 been the information on the acknowledgment. 22 Gar Creekin between the Railway and Arkansas River
23 Q. OKay. And whatis -~ is this a deed that you 23 is a three and a half acre picee,
24 had something to do with obtaining? 24 Q. Okay. All right. Let me go to in the next one
25 A, Itisacopy of a takeoff card from our office. 25 onourlist. 1tsays -- on Exhibit 93, listed as
Page 50 Page 52
1 Q. Okay. How can you tell, just because you're 1 number seven as an Exhibit Do M. Oliver's purchase
2 theonly -- 2 for 5.78 acres. We don'Uhave that one here. Don't
3 A, We're the - 3 scethat one,
4 Q. -~inthe county? 4 A, That's what we just did.
5 A, --only ones in town that would have had one, 5 Q. s that what we just did? Oh. you're right.
& and I have looked at them off and on over the years. & You'reright. I'm sorry. So the one we just did,
7 Q. Okay. 7 Lxhibit 98 was number seven on Exhibit ). marked as
5 A, And-- ¢ Lxhibit 93?
2 Q. Youjust know what they are? 9 A, Yes.
10 A, Another one might look like ours, but I'm -- it 10 Q. Okay. Now, lel's go to Exhibit £, item number
11 very most likely is ours. 11 8on Exhibit 93, and we will fabel this document as
12 Q. Okay. And then just read this one and see if L2 Exhibit 99.
13 you can tell me what property this refers Lo, 13 (Exhibit No. 99 was marked.)
14 A, Okay. From Julia Walting to Martin Oliver. 1t | 14 BY MR. MCKAY:
15 mentions lot two beginning at a corner on the south | 15 Q. And xhibit 99 is a cover sheet labeled Exhibit
16 side of Main Street in Ozark, Arkansas on the west 16 . Small Estate Administration for M. Oliver, and it
17 side of the Little Rock and Fort Smith Railway land, | 17 appears to be three pages following that. Can you
18 thence from said corner south 120 feet, thence west | 18 identify those documents? | should say that exhibit.
19 00 feet, thence north 120 feet, thence east 60 feet 19 A, The first part of this exhibit, or actually the
20 from the place of beginning, same being a partofthe | 2C  second page is an affidavit. It is stamped with
21 southwest fractional quarter of Section 36, Township| 21 Adams Abstract and Title Company at the top, so [
22 10, Range 27, and the land is formerly by Sarah C. 22 suspect it did come from our office.
23 Cole. 23 Q. Okay.
24 Also, part of the southwest quarter of the 24 A. Itlooks like on it Nelsie Oliver, upon oath
25 southeast quarter of Section 36, Township 10, Range | 25  states, I'm a resident of Ozark, Franklin County,
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Page 53 Page 55

Arkansas, and am the widow of Martin Oliver who died; 1 P would guess so, but it might not have actuaily been

2 testate in the town of Ozark on the 18th day of Z filed.
3 January, 1934, seized and possessed of the following 3 1t might not have just been done through
4 desceribed real estate part of the southwest -- 4 the courts, and there might not have been something
5 Q. Plitell you what, this one - [ can read this 5 filed in the real estate record.
5 one. & Q. Okay. All right. Let's go to our next onc.
T AL Okay. 7 The next one checked on Exhibit 93 is number 13,
3 Q. Sovyoudon'tneed to go through and read it 8 which is Exhibit G, copy of acrial photo. | don't
3 word for word, 9 have that in here. Let's go off the record just a
A, Okay. 10 second.
Q. Just to save time. but what exactly is this 11 (Of1-the-record discussion.)
affidavit? 1 mean. is it just transferring property? 12 BY MR, MCKAY:
13 A, She--it's not transferring property. Sheis 13 Q. Dwant o show you what was labeled as Exhibit
14 affirming - it's an affidavit saying that, where 14 Gothe City of Ozark’s Complaint. We are not going
15 Nelsie is stating that Martin Oliver owned and 15 toattach this as an exhibit to the deposition, but
16 possessed this property described in this affidavit. 16 do you recognize what is labeled as Exhibit G to the
17 Q. Okay. All right. And then it looks like she 17 City of Ozark's Complaint?
18 inberited the property, or -- 18 A, I this was from the picture on our wall, it's
19 A, He left the following -~ he left the following 19 way, way zoomed in and blown up.
20 children and the following grandchildren. She is 200 Q. Okay.
21 also describing who his heirs were in her affidavit, 21 A, And don't know if that could be or not.
220 Q. s she listed as one of the heirs. or does it 22 Q. Okay. Soas we look at the exhibit you can't
23 say? 23 say one way or the other?
24 A, Sheis the widow of Martin Oliver, 24 A. T ean'tsay one way or another, but it appears
25 Q. Okay. There you go. All right. And then il 25 to be something that could have been zoomed in from a
Page 54 Page 56

L you will just explain what this next page is? picture, it could be, but 1 cannot say for sure,

]
2 AL The next page is the Last Will and Testament of 2 Q. Okay. All right. Let me ask you the same
3 Martin Oliver - 3 question about the document, which 1 will hand to
4 Q. Okay. 4 youowhich is Exhibit H to the City of Ozark's
5 A, - where he is deciding who he wanted his 5 Complaint. Do you recognize that photograph?
o property to go to when he died. & A, No.
7 Q. Andlean read that. Let me just ask you, so 7 Q. Okay. The next thing that's checked on Exhibit
8 you would have a takeolV card in the records for last 8 93 are exhibits -- Exhibit M-1. Do you have that?
9 will and testaments, in addition to deeds? 9 MR. BROCKETT: Yes,
10 AL Ifthey were filed of record. 10 BY MR.MCKAY:
11 Q. Okay. L1 Q. Let me hand you what is attached as Exhibit M-1
120 As Itwas filed in Will Book C, page 135, in 1934, 12 1o the City of Ozark's Complaint and get you to tell
13 Q. Okay. And then looking through this takeofT 1z me il you recognize that document.
14 card, does it reference transfer ol property 14 A. No.
15 anywhere? 15 Q. Okay.
16 A, On this takeotf card, no, it is the will. 16 A, It's not something that came from our office,
17 Q. Okay. 17 Q. And, actually, since you know that's one that
18 A, There may have been some other records possibly | 18 did not come from your office. | wonder if we should
19 or possibly not fited in the probate. 19 putacheck mark on Exhibit. or an "x" on Exhibit 93
20 Q. Okay. 20 through the check mark. just so that we know that one
21 A Following records back, back then, again, is 21 didn't come from you? s that okay?
tricky with what was actually filed and not filed. 22 A. That would be fine.
Q. Okay. 23 Q. Goahead and put an "x" through the check mark
A.  But they did manage to file the will. 1 don't 24 on number 19, which is part of Exhibit 93.

25 kunow if probate was open and the will was probated. | 25 A, (Witness complies.)

14 (Pages 53 to 56)
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Page b Fage 59
] Q. What about Exhibit 117 1 it's been highlighted and copied.
2 A Isaid I didn't think -- 2 Q. Okay.
3 Q. Doyou think -- well, T may have misunderstood. 3 AL Itdoes say, See description attached. | do
i [ thought -- 4 not - [ cannot read what's been -~
5 A, The first one I said maybe. The second one 1 S Q. Okay. Isthere a description attached of that
& did not recognize. & waranty deed?
7 Q. Okay. 7 A. There is not here with this,
5 A, The first one might be a zoomed-in version. 8 Q. Okay.
9 Q. Okay. 9 A. No.
10 A, But the second one 1 - 10 Q. s there a description of the property in that
1L Q. Okay. 11 deed?
12 A. [tcould be, but I don't think so. 12 A. It says, See description attached hereto and
13 Q. Soas!understand. on Exhibit G you said that L3 made a part thercof. Do we not have that part?
14 youdidn't know one way or another? 14 Q. Sowewould have to see that attachment in
15 A, Right. L5 order to know what property the deed refers to?
16 Q. That may have been a zoomed-in shot from a 16 A, Yes. This was a document from book 92, page
17 photograph in y'all's office? 17 247
18 A.  Yes,and | don't think the second one was, 18 Q. Okay.
19 Q. Okay. Let's go ahead and -~ 19 A, Itwas filed in 1968.
20 A. Oryou could leave - because it might have 200 Q. Itwas filed in'68?
21 been. I can't really -- 21 A, Yes, it was executed -- 1 don't know if this
22 Q. Ifyoudon't know one way or the other -- 22 goes with - yeah,
'3 A, ldon't, 23 MR, MCKAY: Let's go off the record
Q. -~ let's just leave it as a possibility. 24 for a minute.
A.  Okay. 25 (Off-the-record discussion.)
Page 5H8 Page 60
1 Q. Okay. Okay. The next thing checked on Exhibit | 1 BY MR, MCKAY:
2 93 is number 24, which is a deed from John Burns to 2 Q. With regard to the acknowledgment which is the,
2 Helen Burns -~ John and Helen to the Corps of 3 actually the fourth page of Exhibit 100, can you tell
4 Engineers. and I'm going (o take that Exhibit 0-1. 4 irthat acknowledgment goes with this warranty deed
5 For purposes of this deposition I will label that as 5 that's in this Exhibit 1007
& Exhibit 100. & A, Itappears to. The bottom page of that is
7 (I2xhibit No. 100 was marked.) 7 where the circuit clerk's office typed that it was
8 BY MR.MCKAY: . 8 filed of record the 12th day of April, 1968,
9 Q. Andcanyou tell me if you recognize Exhibit 9 11:30 a.m., and recorded this 12th day of
10 1007 D April, 1968, and that's typed at the bottom of that
11 AL It's a copy of a warranty deed. page.
12 Q. Dovyouknow if you pulled this deed? Q. Okay. But then the Notary states that her
13 A, 1 think we did. commission expires 15 June 19597
14 Q. Okay. A, Yes,
15 A. Tdon't think they would have got it anywhere Q. Okay. All right.
16 else. A.  Butshe dated her Notary 12th of April 1968 as
17 Q. Okay. the date that it was signed in front of her.
18 A, 1 would -- I would be confident in saying that Q. Weassume she dated it. We don't know?
19 we most likely pulled it. A, We assume,
20 Q. OKkay. And then on that first page it tooks Q. Actually, we don't know who dated the
21 like there are some parts that are either drawn acknowledgment; vight?
22 through or highlighted. Can you read that portion? A, Twasn't there, so no.
23 A. The part that's highlighted, it looks like it Q. Okay.
24 had been highlighted at one time, but it actually A. 1 could not know for sure -
25 almost made it dark, and now I cannot read it since| 25 Q. Okay.
15 (Pages 57 to 60)
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L AL --howor why. THE WITNESS: It does not have the
2 Q. Okay. Let's goto the next exhibit checked on ! first page.
3 Exhibit 93, which is Exhibit 0-2. 3 MR, MCKAY: So you've got the sanye
4 (Lxhibit No. 101 was marked.) 4 thing?
5 BY MR, MCKAY: 5 MR, BROCKETT: Yeah. T canlook at
g Q. Wewill just label that as Exhibit 101 to the 6 another copy.
7 deposition, and i you will just state for the record 7 BY MR MCKAY:
8 what Exhibit 101 is. and il you had a hand in pulling 8 Q. Okay. Aswec sit here then you can't state
9 that document. 9 specifically what Exhibit 103 is?
L0 AL Ttis a Quit Claim Deed entered into between 10 A. No.
L1 Missouri Pacific Railroad Company, grantor, and the] 11 Q. Okay.
12 United States of American, grantee -- 12 A, Itlooks like page two or the continuation of
13 Q. Youdon'tneed toread it. That's okay. 13 the takeoff card. It's something that came from our
14 A, Butthat's who it's between. 14 office, but I couldn't tell you --
15 Q. Okay. 15 Q. What thatis?
16 A, [Itlooks like one that we have pulled. Looking & A, --whetherit's a deed or what.
17 at the information on here, all three of these pages Q. Okay. If the city had dedicate -- | am sorry.
13 go together. It looks like the copy probably came If an individual had dedicated a street Lo the city,
19 from our office, yes. would that be contained in records that are
20 Q. Okay. Andthen we'll goto the next one. which maintained al Adams Abstract?
21 we'll label as Exhibit 102, A.  Not generally, no.
22 (I:xhibit No. 102 was marked.) Q. Okay. Are those records that would be at the
23 BY MR, MCKAY: courthouse, or do you know?
24 Q. On Exhibit 93 we are looking al item 26, A.  Generally not. It would probably be in the
25 Exhibit 0-3. And if you'll just confirm Exhibit 102 25 city's.
Page 62 Page 64
1 is a deed that you pulled as well? 1 Q. Thecity's record, okay. Same thing with
2 A. _ 1 believe that it was one that we pulled for 2 accepling a city street, is that any type of
3 them, yes. 3 wransaction where there would be record?
4 Q. Okay. And forall of these deeds unless you 4 A, That would generally be in the city records.
5 had a map and could sit here and plot them, you 5 Q. Okay.
5 wouldn't be able to say specifically where they werve, | 6 A, Unless for some reason they came along and
7 other than the -- 7 decided to file it in the circuit clerk’s office.
8 A. Other than where it refers to the railway, but 2 Q. Okay.
9 where along that -- 9 A, Which would not be normally part of the
10 Q. Right L0 process.
11 A, -1 would need to look at some maps and -- 11 Q. Okay. So. generally the acceptance of a strect
12 Q. Okay. 12 by the city would not be in the records maintained by
13 A. That's not something [ can just do off the top | 13 Adams Abstract?
i4  of my head. 14 A. No.
15 Q. Okay. Iunderstand, 15 Q. Okay. Besides pulling the deeds that we've,
16 (Exhibit No. 103 was marked.) 16 and the documents we've identified here today, have
17 BY MR.MCKAY: 17 youhad any other role in doing any research or
18 Q. Okay. Then the last exhibit we'll mark is 18 pulling documents for purposes of this lawsuit?
19 Exhibit 103, which is on Exhibit 93, it's item number | 12 A, Just looking for deeds and looking for,
20 27. WWyou will tell me what that is. 20 possibly, maps --
21 A, I'm not sure what it goes with, s partofa |21 Q. Okay.
22 legal description. 22 A, --that would show the land. And that's -
23 MR. MCKAY: Can you look for 0-47 We | 23 said, had indicated on there a couple of those aerial
24 may not have the complete thing. 24 photographs, we just kind of stumbled onto them and
25 MR, BROCKETT: T know it hung up on -- realized we had an aerial photograph in the office.
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1 Q. Okay. I Q. Okay. Do you know, have you ever crossecd the
2 A, And that's why I thought it might have beena | 2 tracks there where the depot is and gone on the
3 copy of one of those. 3 property south of the railroad tracks?
4 Q. Okay. Have yvou ever served on the city council 4 A, No.
5 in Ozark? 5 Q. Okay. Soil's fair to say you wouldn'l have
6 A, No. & knowledge of what -- you wouldn't have personal
7 Q. Haveyouever served inany capacity with Main 7 knowledge ol what existed south ol the tracks before
3 Sueet Ozark? 8 the lock and dam system was built: correct?
% A, No. 2 A, No. I'mnot - like I said, no. I'm not even

10 Q. Have youever been to any city council L0 sure I was alive.

11 meetings? 11 Q. Okay.

12 A. No. 12 A, Soldon't know.

Q. Do you know anything about the -- well, fetme | 13 Q. Fair enough.

14 back up. The crossing al issue here is a crossing 14 A, When was the lock and dam system built?

15 that's been identified by the city as the Oliver L5 Q. Fihink it was in the seventies: wasn'tit?

16 Street crossing. 16 MR. BROCKETT: Sixty-cight.

17 A, Yes. 17 A, Sixty-eight, so I would have been five.

18 Q. Letmeshow you Exhibit 19, Exhibit 19 s 18 Q. Okay. Allright. Have vou had any discussions
actually a photograph ol'a street sign that says 19 with anyone at Union Pacific concerning crossings in
Oliver Street. Can you tell where that is focated 20 downtown Ozark --
downtown Ozark, just by looking at the photograph? | 21 A, No.

A. Yes. 22 Q. - orthe removal of crossings in Ozark?
Q. Okay. So that's the area that we're talking 23 A. No.
about. Do you have any knowledge of the 24 Q. Have you had discussions with anyone from Union
circumstances under which the, what T will refer to 25 Yacific concerning anything related to Ozark?
Page 66 Page 68
L as the Oliver Street crossing being closed? 1 A, No.
2 A. No. 2 Q. Dovyouhave any role in applying for grants for
3 Q. Okay. Do you ever even remember there being a 3 development of downtown Qzark?
4 crossing located at that Oliver Street location 4 A, Ne.
5 that's depicted in Exhibit 197 5 Q. Havevou scen -- the answer to these is
& A. No. & probably no. but 1 go through this --
7 Q. Okay. Did you -- 7 A. That's fine,
2 A, I've worked in Ozark. I am not a resident of 8 Q. - with every witness, so just bear with me.
9 Ozark. 9 A, Okay.

10 Q. Okay. 10 Q. Are youaware ol any written documentation that

11 A. So that's.. 11 shows Ofiver Street was ever dedicated as a city

L2 Q. Makes sense. We have had some people testify 12 street?

13 asakid, Well, I've went down and crossed the tracks | 13 A, No.

14 there. but that would not be the case for you? 14 Q. Okay. Canyou point to any written

15 A, Right, but at the same time I don't recall 5 documentation that shows that a crossing was ever

16 either way. 16 dedicated as a city crossing in downtown Ozark?

17 Q. Okay. 17 A, No.

18 A, Twouldn't know cither way, 18 Q. Doyouknow of any written documentation that

19 Q. Fairenough. Did -- do you remember when the 19 shows that any crossing -- let me strike that,

20 lock and dam system was built on the Arkansas River? | 20 That's the one 1 just asked. Do you know of any

2L A. No. 21 plats that actually purport to dedicate Oliver Sticet

22 Q. Okay. 22 for public use?

23 A, That would have been -~ [ couldn't telf you 23 A. No.

24 what year it was built. I don't know if I was a 24 Q. Have you researched any 1o see if there were

25 young Kid or if it was before my time, 25 any plats relevant to this lawsuit?

17 (Pages 65 to 68)
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Page 69

71

1 A, 1haven't found any - we have got a platin 1 Q. Some of which?
2 our office, but T would think if it showed that, 2 A, Yes.
3 there would be copies of it here. | don't recall 3 Q. Some of the documents you pulled relate to
4 what it does or doesn't show, 4 that?
5 Q. Okay. 5 A, Yes.
& A, 1 would think they would have had copies of it & Q. Okay. Besides the documents that we've gone
7 if it showed that street. 7 over here today and the things you have discus sed. do
3 Q. Okay. Do you know what date that plat is that 8 you have any other knowledge relating to this Tawsuit
Y isinyouroflice? % orthe crossing in downtown Ozark?
10 A, ldonot. 10 A. No.
L1 Q. Okay. Butas far as you know, you never L Q. Okay.
12 obtained a copy of that plat for purposes of giving 12 MR. MCKAY: That's all | have. Thank
L3 itto Mr. Brockett for this lawsuit? 13 you for your time. Let me go back, |
14 A, No. 14 think it was -- pull that last exhibit.
15 Q. Doyouknow ol any document showing that the 15 Yeah, it's Exhibit 103,
L6 City of Ozark accepted a recorded plat showing Oliver | 16 It fooks like we have found an
L7 Street? 17 additional page. If there is no objection,
18 A. No. 18 we will just add this page to Exhibit 103,
1% Q. Areyouaware of any ordinance by the city that 15 MR. BROCKETT: No objection,
20 establishes Oliver Street or has anything to do with 20 BY MR. MCKAY:
21 Oliver Street? 2 Q. So Exhibit 103 now contains three pages, a
22 A. No. 22 cover page that states Exhibit 0-4 Josephine Oliver's
23 Q. You've never worked for a railroad: correct? 23 deed. and then two pages, which I will ask you to
2 A. No. 24 describe for the record what they are.
Q. So--Tasked a bad question. Have you ever 25 A, Itis a copy of a takeoff card from our office,
Page 70 Page 72
1 worked for a railroad? L 1 do believe, being a deed from Josephine Oliver to
2 A, No. 2 United States of America. 1t does describe the
3Q. Allright. And were you actualtly paid by the 3 property.
4 City of Ozark for the work that you did in this case? 4 Q. Okay. Docs it have a date on there as (o --
5 A. No. 5 A, Htwasfiled in 1967.
& Q. Okay. Have vou formulated any opinions & Q. Okay. Isthat, is that -- I mean October 26,
7 whatsoever as it relates 1o this case? 7 was that the date it was filed?
8 AL As far as? 8 A, Yes.
2 Q. Have you been hired 1o give any kind of opinion 9 Q. Okay. If'l can just read this real quick.
0 related to this lawsuit? 10 (Counsel reviews document.) Just from looking at
11 A, No, I have not been hired to give any opinion, 11 Exhibit 103, can you state just from looking at the
12 no. 12 deed whether or not this is property that is situated
13 0. Okay. 13 south of the ratlroad tracks?
14 AL We just pulled information that we had in our 14 AL (Witness reviews document.) 1 don't think it
5  office. 15 is. I would have to look at a map, but land south of
16 Q. Have you provided any opinions as it relates to 16 the tracks was not lotted and blocked, and this is
L7 this lawsuit to Mr. Brockett or anyone? 17 describing part of a lot and block,
18 A, ldon't think so. 18 Q. Okay. Soanything with a lot and block, as you
19 Q. Okay. 19 said. would be property north of the racks?
20 Ao Imean, L don't -- we provided what's there. 20 A, 1believe. T am not going to say that with
21 Q. Okay. 21 100 percent surety.
220 AL Tmean, it's just - T don't know if it would 22 Q. Okay. As laras you know, there were not any
23 be opinion, but when you pull information there were | 23 ot and blocks designated south of the railroad
24 deeds to owners of property that were across the 24 racks in Ozark?
25 tracks, so someonce owned land over there at one time. ] 25 A, There wasn't in the Iand there that we were
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73 Page 75
L looking at south of the tracks -- L Q. Butyou think you do have a plat for the Quaile
2 Q. Okay. 2 Addition.
3 A, - that I recall, unless it was right along the 3 AL Quaile Addition, yes.
4 edge of the track. 4 Q. Okay. Would you be able to make me a copy of
S5 Q. Okay. S that?
5 A, Like where the depot actually is might have & A, Yes.
7 been. 1 can't remember off the top of my head. So 7 Q. Okay.
g right where the track is, that might be, but once you| 38 MR, BROCKETT: That's all T have.
¢ got south of that, 1 don't recall any being lotted El THE WITNESS: Okay.
10 and blocked as a part of Quaile Addition. 10 MR. MCKAY: That's it. Thank you for
11 MR. MCKAY: Fair enough. Thank you. 11 your time. | appreciate it
12 That's all | have. 12 THE WITNESS: You're welcome.
13 EXAMINATION 13 (The deposition was concluded at 1:21 p.m.)
14 BY MR, BROCKETT: 14
15 Q. Tdohaveaquestion about that. Do you know 15
16 where exactly that property -~ I mean, do you have a 16
17 way of finding out exactly where that property is 17
18 located? 18
19 A, It's part of lot two and lot three in block one 19
20 of Quaile addition, so we will have a map of Quaile | 20
21 Addition that would show that. 21
22 Q. Youwould have that? 22
23 A, Yes, 23
24 Q. Okay. Allright. Do you know whether or not 24
25 the Corps of Engineers bought any land north of the 25
74 Page 76
1 ratiroad wacks®? 1 COURT REPORTER'S CERTIFICATE
2 A. | believe they did, but I believe it's along 2 STATE OF ARKANSAS)
j (2:{:*} F?:iecfttlx:tt';:zoef .u)p‘, l)u;shes: ‘nor‘t’ht b.ut)l - l'.’ljl“ 5 COUNTY ):;I SALINE )
pretty sure there were some, or at least they have 4 I JANESS FERGUSON SMITH. CCR. RPR. a
5 atleast the Corps has rights up through there. 1 5 Notary Public in and for Saline County, Arkansas do
5 don't know if they bought any land, but I know Gar| 6 hereby certify that the facts stated by me in the
7 Creek pushes up off the river, I believe. 7 caption of the foregoing matter are true; and that
8 Q. Okay. 2 the foregoing matter was transcribed by me, (o the
9 A.  And that may be what that is a part of. 1 ‘5 best of my ability and nndcrsl'anding. from my machine
10 don't know. liJ !?h()l'lhlmd f\mcs lf{kcn at the time and place setomt
; i ] 11 in the caption hereto.
11 Q. Okay. Based on what you saw. the small estate 12 In accordance with Rule 30(¢) of the
12 administration, do you know if that deed, Exhibit 0-4 13 Rules of Civil Procedure, review of the transcript
13 as Exhibit 103, does it == is that the same land that 14 was waived by the deponent or a party thereto.
14 was referenced in the small estate administration. or 5 FFURTHER CERTIFY that Lam neither
15 do vou know? L6 counsel for, refated to, nor employed by any of the
15 Al . Exhibit 99, is that -- l? parties to lhuf action in which this pmc«?cding was
17 Q. Yes. 13 taken; and. l‘m‘lhcvr lhzfl I am-nm a .rclun\"c or
19 employee of any altorney or counsel employed by the
18 A --the legal description, and the affidavit is 20 parties hereto, not financially interested or
19 - it's not described the same way. 1t is just 21 otherwise, in the outeome of this action.
20 saying they possess the following described real 2% GIVEN UNDER MY HAND AND SEAL OF OFFICE on
21 estate, and the way it's described, it does not show N this, the 3rd day of March, 2015.
22 to be. But that doesn't mean it couldn’t be, so [ 23
couldn’t answer yes -- 24 JANESS FERGUSON SMITH, CCR. RPR
Q. Okay. Notary Public for Saline County
A, --thatitis. 25 and Court Reporter,
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Fage P 3
INTHI UNITED STATES DISTRICT COURT 1 INDE X
FOR THIEE WE RN DISTRICT OF ARKANSAS 5 )
FORT SMITH DIVISION - ] )
3 EXAMINATION
CITY OF OZARK, a Municipal Corporation  PLAINTIFF : By Ms. Jones ... 14
V. CASE ACTION NGO 2 H-CV-02196-TLB )
UNION PACIFIC RAILROAD COMPANY &
ARKANSAS STATE HIGHWAY 7
COMMISSION, a5 Governing Body of the o
ARKANSAS S EHIGHWA ) =
TRANSPORTATION DEPARTMENT DEFENDANTS 9
Q

ORAL DEPOSITION OF BILL BROCKETT

March 3, 2015

BUSHMAN COURT REPORTING

DU Oy A s o DD

< W

ot

620 West Third, Suite 302 24
Liltle Rock. Arkansas 72201 .
5013725115 &
Page 2 Page 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF BILL BROCKETT,
2 2 witness produced at the request of the Defendants,
3 ON BEHALF OF THE PLAINTIFE: 3 was taken in the above-styled and numbered cause on
! (; HRISTOPHER D. BROCKETT, ESQ. 4 the 3rd day of March, 2013, before Janess Ferguson
Sayre & Brockelt 5 Smith, Certified Court Reporter and Notary Public in
5 401 West Commercial Street ) S ! ,' u, N epotierand ) \ ) :
Ozark, Arkansas 72949 & and for Saline County, Arkansas, at the Offices of
a T Sayre & Brockett, 401 West Commercial Street, Ozark,
7 8 Arkansas, at 9:03 a.m.
8 ONBEHALEF OF THE DEFENDANTS: 4
9 JAMIE JONES, ESQ. 10
] Friday, lf.'-fldredgc & Clark 11 FR R R R R KK ¥ %
LC 400 West Capitol »
Suite 2000 ) o = i
11 Litde Rock, Arkansas 72201 b3 STIPULATIONS
12 14 Itis stipulated and agreed by and between
13 15 the parties through their respective counsel that the
14 16 deposition of BILL BROCKETT may be taken for any and
-
}‘ 7 17 all purposes according to the Federal Rules of Civil
1(] 13 Procedure. o ‘
18 19 KR Rk kK K K F
4 20
"y
22
23
24
25
1 (Pages 1 to 4)
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B BILL BROCKETT, L Wil you et me know that, and 1 will rephrase it for
2 the witness hereinbefore named, having first been 2 you?
3 duly cautioned and sworn or affirmed to tell the 30A Dwill
4 truth, the whole truth and nothing but the truth, 1 Q. Okay. And I don't know that we will be goingy
5 testified as follows: 5 allthat fong with you today, but if you need a
6 MR. BROCKETT: Same standard 5 break, justlet us know. Okay?
7 stipulations, this deposition by agreement T A, Okay.
8 of the parties, all objections reserved 8 Q. Andweare. | believe, actuafly at your
g except to the form of the question and 9 establishmenttoday: correct?
10 responsiveness of the answer. 10 A, Correct.
11 MS. JONES: And we can agree that that 11 Q. And youown a realty location here in Qzark?
12 will be the same for all of the depositions 12 A Yes,
13 that we have. 13 Q. Okay. And how long have you been in Ozark?
14 MR. BROCKETT: Works for me. 14 A, Since 1963,
15 MS. JONES: All right. 15 Q. Okay. And why don't you go ahcad and give us
16 MR. BROCKETT: Thank you. 16 your home address and phone number. so that we have
17 EXAMINATION 17 that for the record?
18 BY MS., JONES: 18 A, My homeis 1046 Highway 64 West. My telephone
19 Q. Mr Brockett, my name is Jamie Jones. | 19 numberis (479)970-5872.
( represent Union Pacific Railroad in the action 200 Q. Okay. And I am sure you are the proud father
br()ught agains[‘ it by the Cil}’. Have you ever given 21 of our own (,'hl'ismphcr Brockett, silling here in the
a deposition before? 22 room?
A. Yes. 23 Ao 1 thought he was my son.
Q. Allright. How many times have you givena | 24 Q. Like I said, you are the proud father?
deposition? 25 A, My brother, my brother, that's what the other
Page & Page 8
1 A, ILdon't know. 1 onesaid; isn'tit? He likes that. Yes, Fam the
2 Q. More than five? 2 proud father of Chris, '
A. More than one. 3 Q. Okay. And have you been in the real estate
4 Q. Okay. Well, let me give, just to give you a 4 business the entire time you've been in Ozark?
5 refresher. Ms. Janess is taking down everything we 5 A, No.
& say. which for us means a couple of things. One, & Q. Tell me about your background a litle bit.
7 although 1 understand in conversation uh-huhs and 7 A, Twas raised on a farm north of Ozark, 1 went
8 hub-uhs or nonverbal communication. she can't get 8 toschool at Ozark, obviously. Then 1 went to
9 that down for the record. So if you will just % technical school to become an auto mechanic, bought
10 verbalize your responses for me, please? 10 an auto garage repair shop and from there went in the
L1 A. Yes. 11 trucking business. 1 don’t, I den't know the
L2 Q. Andyou will forget that inevitably, as every 12 timeframe, but anyway, and then got into real estate,
13 witness sitting in that chair does. 1 will remind 13 Q. Okay. About what year did you get into real
14 vyou. Tdon'tdo it to be rude. 1 just do it for our 14 estate?
5 record: okay? L5 A. Inthe nineties.
16 A. Yes. e Q. Okay.
7 Q. And you may anticipate where I'm going witha | 17 A, Late, late -- early to mid nineties, 1 guess.
] question and start o answer me. butif you can allow | 18 Q. Okay. And has it abways been under the name
19 meto finish my question 1 will allow you to linish L2 Hillbilly Realty?
20 your answer, so we are not speaking over cach other. | 20 Ac Fwas the manager for Ozark Realty for three or
21 Okay? 21 four years, and then I bought Hillbilly Realty.
z A. Okay. 220 Q. Okay. Allright. And you have not worked in
Q. Andifthere is a question that I ask that you 23 the railroad business: correct?
24 don'tunderstand. 1 promise no one else in the room 24 A, No.
25 understands it either. 1U's just a bad question. 25 Q. Okay. Now, I think you have been listed as a
2 (Pages 5 to 8)
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1 wilness for somehody to talk about the public use of

crossing: do you remember?

14 A, No, nothing except 1 read Bud Powell,

L5 My Powell's little book, but that's just history of

16 the whole city.

Q. Okay. So you read a history ol the ¢ity by

Mr. Bud Powell?

A. Is his name Bud? Norman Powell, Norman, sorry.
Q. Okay. And was the purpose of that for anything

to do with this lawsuit?

A. 1t had nothing to do with this. It was a long
23 time ago. He was my history teacher when L was a

| kid, so...

) Q. Okay. Now, did Mr. Powell alk about this

2 thecrossing. s that your understanding, as well, 2 A.  Tdon't recall,
3 s why you're here today? 3 Q. Okay. Allright.
4 A, Yes. 4 A, lwasl4orso.
5 Q. OQkay. Do you understand what crossing is at 5 Q. Right
6 dssuce in this Tawsuit? 6 A. ldidn't have my mind on school or the
T AL Yes. 7 crossing.
8 Q. Okay. Tell me first off, swhat did you -- when g8 Q. AndIl'msure not, and I'm sure that this
9 was the last time you used that crossing? 9 crossing wasn't necessarily something you were
16 A, 1am notsure, the eighties probably. 10 focused on that point. Is there anything else about
11 Q. Okay. Canyoutell me what was the occasion 11 the use of the crossing that you believe would be
12 that brought you to use it? 12 relevant that you have experienced?
13 A, Sun Gas was a propane company, and they used my| 13 A. I have towed trucks out of there with small
14 repair shop to vepair their vehicles, and 1 have been 14 wreckers and big wreckers.
15 down there several times to pick up their trucks or 15 Q. Okay.
16 work on their trucks. 16 A. So, 1 mean, [ don't know if that's relevant or
17 (). Okay. Now, the street that the crossing was 17 not, but it certainly was a crossing.
18 on,did it have a name? 18 Q. Sosomectimes -- the last time you would have
12 A. Do not recall, 19 used it, you believe, is sometime in the 1980s when
20 Q. Okay, 20 you -
21 AL Ddon't--1 just knew where it was at when 21 A, And I'm not positive about that. [ don't know.
22 they told me they needed something done. 22 It's been -~ 1 was in the garage business from '75
23 Q. Right. And when we sometimes think about 23 maybe -- no, that couldn't be correct, '78 probably.
24 streets we think about asphalt streets and curbs and 24 Q. Okay.
25 blacktop. s that what kind of street this road was? 25 A, Sosomewhere between '78 and '94.
Page 10
L A, No. It wasa gravel road that, gravel and 1 Q. Okay. Allright. You also have served on Main
2 dirt, had asphalt across the tracks, 2 Street Ozark; is that correct?
3 Q. Okay. And when you say "asphalt across the 3 A, 1do, and still do.
4 tracks.” was it pure asphall, or was it like asphalt 4 Q. Okay. And at some point you were -- tell me
5 tics across? 5 when you became involved with Main Street Ozark.
& A, ldon't know that, [ just remember it being 5 A, Ildon't know. I have been involved in the
7 asphalt up to when you crossed over. T city, our area since 1 got big enough to be involved,
8 Q. Okay. 8 I guess, because I want to see it go forward and good
9 A, Both directions. 9 things happen for us. Main Street, probably,
10 Q. Have you done any rescarch as to the history of 10 probably in the late eighties, 1 would say.
1L the crossing or the street at that location? 11 Q. Okay.
12 A, Have ] did any research? 12 A, So, and that's just a guess. | don't know.
13 Q. Yeah, have you done any research? 13 Q. Right. Andat some point you were president of

Main Street Ozark?

A. Yes,

Q. What years was that?

A. ITdon't know.

Q. Okay. Do you know -- I believe vour son is
president currently; correet?

A, Yes.

Q. Were you president immediately preceding him?
A. No, no.

Q. Okay.

A. It's been several, a few years ago.

Q. Okay. Did you have any involvement. or do you

3 (Pages 9 to 12)
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L currently have any involvement in any of Main Strect 1 is the way we follow.,
2 OQzark's plans for the crossing at issue in this 2 Q. Okay.
3 lawsuit? 3 A, Well, T know it is, 1 have had the book anegl
4 A, Say it again. 4 read them before.
5 Q. Okay. Areyou currently involved in any manner 5 Q. Okay. So what -- as a board member of Main
& with Main Street Ozark's plans for the crossing 6 Street Ozark, what is your knowledge of the current
7 that's involved in this lawsuit? 7 status of the biking/hiking trail that the city
] A.  Well, I sit on their board -- 3 and/or Main Street Ozark is proposing?
9 Q. Okay. 9 A. I believe that the permits have been applied
10 A, --obviously, so 1 guess I am. 10 for or maybe obtained from the Corps of Engineers on
Q. Tell me how -- how does the board work, because | 11 their part of it, or leases have been obtained.
I know some, some boards work differently than 12 I Knnow that there's money been spent for
others. so [ would like to get a sense of how this 13 preliminary plans maybe for - 1 don't - and I ¢an't
works. 14 remember if we did a survey or not. I'd have to look
15 Is the organization more executive director 15 back at my minutes to see. I'm not sure.
16 ran, or does the board of directors have any decision 16 Q. Okay. Have -- did you ever, as cither a board
17 making in the process? 17 member or as president, work with the architectural
15 A, Wehave a board meeting once a month. The 18 firm or the engineering firm on any of their plans
19 issues are brought before the board. We either vote; 19 related to downtown QOzark that's the subject matter
20 omityeaor nay, and it goes from there. And we 20 of this lawsuit?
21 instruct -- our president instructs our director what | 21 A. I've looked at them.
22 wewant to do or what needs to be done, 22 Q. Okay,
23 Q. Okay. A, Did 1 ever work for them; is that what you
24 A. Now, there is brainstorming sessions, and they said?
25 come up with ideas, such as parks and the sideson | 25 Q. Yeah, like work with them or have meetings or
Page 14 Page 16
L our downtown buildings. That's one of the things 1 anything like that?
2 that we are working on now is people that can't, 2 A, Ohyeah. You are talking about the fellows in
3 doesn't seem fo be able to afford, they can apply for 3 here the other day? Is that who you are talking
4 grants, 4 about?
5 Q. Okay. S5 Q. No. I'mtalking about the architect. which
5 A. And they get help with their buildings. 6 would be --
T Q. Okay. 7 A, Darriell, was he not the architect?
8 A, Is that good enough? 8 Q. No, Darriell Mathis is not an architect,
9 Q. Yes.sit.now [ understand that. So does the 9 A, Really, I thought he was, Heis not? I've
10 president or does the executive director determine looked at his drawings.
11 what's going to be on the agenda for a board meeting? Q. Okay.
12 A, Ithink both, A, And we had another guy that did some drawings
13 Q. Both? that we looked at, and he had some plans, I do not
14 A. 1 think they work at it together, or they did recall what his name was.
15 when I was president, Q. Okay. And to be fair. you wouldn't be the best
16 Q. Okay. person to speak about any of the current plans;
17 Ao Sortof like a city council. You know, a correct? That would probably be Sandy?
18 council, a board member can go and tell them, We wantf 18 A, Probably not. That would probably be Sandy --
19 this on the agenda to talk about. Tt works similar 19 now, I have sat on the board, and I have looked at
20 to the same way. 20 the plans along the way as we went. [ think to say
21 Q. Do you have policies and procedures that 21 that 1 would be the one that you would come to would
22 dictate how voles are going to be ran, or do you 22 probably be not right.
23 follow Robert's Rules of Procedure; how does that Q. Okay. And you are not intending on testifying
24 work? about any title research or anything you've done with
25 A, It goes by Robert's Rules of Order, 1 believe 25 repards to this case; correct?
4 (Pages 13 to 16)
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1 A. 1 am not an abstractor.
2 Q. Okay.

3 M5, JONES: All right. [ don't have
4 any further questions.
5 MR. BROCKETT: Al right. I don't
5 either,
7 THIEE WITNESS: That's it?
8 MS. JONLES: Thank you so much for your
9 time. | appreciate it.
10 THE WITNESS: You're welcome. Yes,
1l ma'am.
12 (The deposition was concluded at 9:17 a.m.)
13
14
i6
K
18
19
20
21

25
18
1 COURT REPORTER'S CERTIFICATE
2 STATIE OF ARKANSAS)
)85,
3 COUNTY OF SALINE )
4 1LJANESS FERGUSON SMITH, CCR.RPR. a

5 Notary Public in and for Saline County, Arkansas do
& hereby certify that the facts stated by me in the
7 caption of the foregoing matter are true: and that
g the foregoing matter was transeribed by me, to the
S bestol my ability and understanding, tfrom my machine
L0 shorthand notes taken at the time and place set out
11 in the caption hereto,
12 In accordance with Rule 30(¢) of the
13 Rules of Civil Procedure, review of the transeript
14 was waived by the deponent or a party thereto.
15 FFURTHER CERTIFY that | am neither
Lé  counsel for, related (o, nor employed by any of the
L7 parties to the action in which this proceeding was
13 taken; and, further that T am not a relative or
1% employee of any attorney or counsel employed by the
20 parties hereto, not financially interested or
21 otherwise, in the outcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the # day of MONT | 2015,

o3

24 JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Satine County

25 and Court Reporter.

o
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Steve COutlaw 3/3/2015 City of Ozark v. Unlon Pacific Railread Company
‘age Page 3
IN THE UNITED STATES DISTRICT COURT ] INDEX
FOR THE WESTERN DISTRICT OF ARKANSAS "
FORT SMITH DIVISION . o
3 EXAMINATION
CITY OF OZARK, a Municipal Corporation  PLAINTIFF A B)‘ Ms. Jones............... 14
Vs, CASE ACTION NO. 2:14-C V-02196-TLB 5  EXAMINATION
AMr Rrack o y
UNION PACIFIC RAILROAD COMPANY ) By Mr. Brockett. ............. 18
ARKANSAS STATE HIGHWAY o
COMMISSION, as Gaverning Body of the 7
ARKANSAS STATE HIGHWAY AND o
TRANSPORTATHIN DEPARTMENT, DEFENDANTS ©
g
. ‘ . 10
ORAL DEPOSITION OF STEVE OUTLAW 1
March 3, 2015 12
13
14
15
16
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third, Suite 302 4
Little Rock, Arkansas 72201 ) -
5013725115 29
Page Page 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF STEVE OUTLAW,
2 2 witness produced at the request of the Defendants,
3 ON BEHALEF OF THE PLAINTIFE: 3 was taken in the above-styled and numbered cause on
SHRISTOPHER T CKETT RS( ) i
: QHRIS,I OPHER D. BROCKETT, ESQ. 4 the 3rd day of March, 2015, before Janess Ferguson
sayre & Brockelt 5 Smith, Certified Court Reporter and Notary Public in
5 40! West Commercial Street 7o i, Letiied eporer and Totary Fublic
Ozark. Arkansas 72949 4 and for Saline County, Arkansas, at the Offices of
G 7 Sayre & Brockett, 401 West Conumercial Street, Ozark,
7 a Arkansas, at 11:12 am.
8 ONBEHALEF OF THE DEFENDANTS: 9
9 JAMIE JONES, 1ESQ. 10
) I ri(la_\/', lﬁild«rcdvgc & Clark 11 R ¥ %
10 400 West Capitol 13
Suite 2000 e N y
11 Litle Rock. Arkansas 72201 13 STIPULATIONS
12 14 It is stipulated and agreed by and between
13 15 the parties through their respective counsel that the
14 16 deposition of STEVE OUTLAW may be taken for any and
-
]I 3 L7 all purposes according to the Federal Rules of Civil
L0
19 19 Procedure.
'l’iji 19 Rk R R A K R R &
19 20
20 21
PO -
P 24
5 25
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1 STEVE OQUTLAW, T somewhat of an understanding of what this lawssuit is
2 the witness hercinbefore named, having (irst been 2 about?
3 duly cautioned and sworn or affirmed to tell the 3 A Yes,ma'am,
4 truth, the whole truth and nothing but the truth. 4 Q. Allright, Tell me what your understanding is.
5 testified as follows: 5 A, Over the, what 1 have understood is witle the
) EXAMINATION & road being there the subject is was a road ever
7 BY MS.JONES: 7 there.
# Q. Mr. Outlaw, my name is Jamie Jones, | 8 Q. Okay.
9 represent Union Pacific Railroad in the action that 9 A, Andif it was, when was it, and what was it,
10 thecity's filed against it. Have you ever given a 10 where did it go, what was it used for.
11 deposition before? 11 Q. Okay. And you received a subpoena for today?
12 A, Yes, ma'am. 12 A. No, ma'am,
L3 Q. Okay. How many times have you given 13 Q. Youdidnot?
14 depositions? 14 A. No.
15 A, Justonce. 15 Q. Youwere scheduled with Mr. Brockett?
16 Q. Okay. Do youremember what it was lor? 16 A, Tasked some of my employee - but you have to
17 A. Oh,over -- [ have to think about what it was, | 17 understand, I have seven different businesses.
18 It has to do with somebody stealing a truck or 18 Q. Uh-huh,
19 something -- 19 A, Soitcould have --
20 Q. Okay. 20 Q. Well why don't you look at these document
21 A, - but that was it. 21 demands on page one and page two. and tell me - read
22 Q. Well, you've been through it. but I will just 22 through those and tell me if you would have anything
23 give us areminder, Ms. Janess is our court reporter. | 23 responsive to those,
24 She is taking down everything that we say. which 24 A, Okay. Number six, please produce all diaries,
25 means a couple of things for you and 1. One, ifyou | 25  notes or calendars that you have from the council
Page © 3
1L canuse verbal responses. T understand head nods and L meeting, and 1 don't have any of that,
2 uh-huhs and huh-uhs, but she can't get that down for 2 Please produce dinries, notes or calendars
3 therecord. 3 Kkeptregarding the contract. Tdon't have any of
4 A. That's kind of hard to do. 4 that,
5 Q. Yes. Soifyou will just make sure to 5 Produce any diaries, notes or calendars
& verbalize your responses for her. ) kept regarding any efforts o seek a crossing, |
7 A, Yes,ma'am, 7 haven't kept anything of any of these documents -
8 Q. 'Thesecond thing is you may anticipate exactly 8 Q. Okay.
9 where [ am going with the question. but if you will 9 A, --onthecrossing.
10 letme get my full question out. | will let you get 10 Q. Okay. Well, let's start with the crossing
11 vour full answer out, so that we are not speaking on 1 itself. 111 talk about a crossing that's cast of
.2 topofone another. Okay? 12 the depot, would you know where that crossing had
13 A, Yes,ma'am, 13 been located?
L Q. Itmakes her job a lot casier il we can avoid 14 Ao Yes, ma'am,
15 that. Imay also ask a question that you don't 15 Q. Okay. Had youever used that crossing?
16 understand. 11 do that, will you let me know so | 16 A, Yes, ma'am,
17 canrephrase it lor you. Okay? 17 Q. Okay. Tell me when the last time you would
18 A, Yes, ma'am, 18 have used it and what for.
19 Q. Allright. Tam known to ask a bad question a 12 AL Well, this is kind of unigue in a way. 1n 1966
20 time or two. And 1 don't think we will be here all 20 Iturned 16.
21 that long, but il you need a break at any poinl, you 21 Q. Okay.
22 just et me know, and we will take one. 22 A. My uncle had a grocery store here, and when [
23 A.  Yes, ma'am, 23 turned 16 my job was to dump out the dump barrel out
24 Q. Okay. Now.you--I've seen vour name come up | 24 of the back of the grocery store, what they used to
25 inafew places in this lawsuit, but do you have 25 do the burning of the trash.
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Q. Okay. 1 Q. Okay. And 1 have seen somewhere at one ppoint
2 A, And at that time | thought I was really doing 2 youwere president of that organization?
3 something neat, by turning 16 that just gave me an 3 A, Yes, ma'am.
4 extra job. 4 Q. Okay. Tell me what years you held -~ what year
5 Q. Right 5 youstarted on Main Street.
& A, And my job was to load the trash up in the & A, | feel like my whole life. Let's see, it woulkd
7 truck and take it to the dump. 7 have had to be the last five years.
8 Q. Okay. Andso you would have used that crossing 2 Q. Okay. And what years were you president?
3 to get to the dump? 3 A. The last, up until let's see, three years ago,
A. Yes, ma'am, 1( Q. Okay. And tetl me what the president of Main
Q. Asunderstand, it was Kind of an old dirt 11 Street Ozark has responsibilitics for.
road, is that vight, gravel road? 12 A, Well, my job at that time was just kind of
13 A, Gravelroad. Atthattime I remember crossing | 13 conducting the meetings, making sure everybody was
the railroad track, and how I knew to get there was 14 doing their job.
my uncle had taken me fishing -- 15 Q. Okuay. Andso do you determine or do you help
16 Q. Okay. 16 determine with the executive director what goes on an
17 A, --down there. And that was a, seemed like a 17 agenda for a meeting?
18 vreally neat spot to go fishing because the dump was 18 A, Attimes.
1% ononeside here, and on down from it was where the | 12 Q. Okay. Do you have any say-so in what the plan
20 sewer of Ozark dumped into the river, and that was a| 20 s for, let's - [ mean, let's be specific. The Main
21 good place to catch catfish. But 1 used that road 21 Street Ozark, as understand it is working with the
22 until 1 was 17, a little over 17, in '66 and '67. 22 city to do some projects to develop downtown Ozark:
23 Q. Okay. 23 correct?
24 A, And then | turned that job over to somebody 24 A, Yes, ma'am.
25 else. 25 Q. Andone of those projects is a marina; correct?
rage 10 Page 12
1 Q. Okay. Sothat would have been the last time I A, Yes,ma'am,
2 youwould have used that road and the crossing? 2 Q. Oneofthose projects is a floating dock on the
3 A, Yes, ma'am. 3 north bank of the river: correct?
4 Q. Okay. And your date of birth, then, would have | 4 A, Yes, ma'am.
5 put you somewhere in 1960; correct? 5 Q. Andone of those projects is to seek a crossing
5 AL 1950, 5 atthe location east of the depot: correct?
7 Q. 1950, Ohyeah. I made you -- 7 A, Yes,ma'am.
3 A, Thank you. 8 Q. Andone ol those projects is a biking. walking,
9 Q. Allright, Give me your address. 9 hiking trail on the north bank of the river cast of’
10 AL My~ 10 the depot as well?
11 Q. Home address? 11 A, Yes,ma'am.
12 A. Mailing address is P.O. Box 24, 72949. My 120 Q. Okay. What, as president, did you -~ what role
13 physical address is 7259 Hilburn Point Road. 13 did you have as president in developing those plans?
14 Q. Okay. And what's the best phone number o 14 A, Well, in suggesting what could that be used for
15 reach you at? 15 and looking over and asking if anybody had done any
e AL (479)508-7162. 16 work on what it would take to get it done,
L7 Q. Now,sir, are you involved -- have you ever 17 Q. Okay. Now., did you work dircctly with any of
18 been on the city council? 18 the architects or engineers in developing any of the
19 A. No,ma'am. 19 plans?
20 Q. Okay. Have you ever been a member of an 20 A, No,ma'am,
21 organization called Main Street Ozark? 21 Q. Okay. Atsome point you were an investor or a
22 A, Yes,ma'am. 22 potential investor personally in the marina; is that
23 Q. Okay. Tell me. are you a current member of 230 right?
24 that organization? 24 A, Yes,ma'am,
25 A. Yes,ma'am, 25 Q. Was that when it was on the north shore?
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L A, On the south shore. b Q. Okay. Now, the bailbonds. is that -- T know
2 Q. Onthe south shore. Okay. Tell me what 2 Mayor MeNutt had been a bail bondsman.
3 circunstances led you o be a potential investor in 3 A, Uh-huh.
4 the south shore project. 4 Q. Was that the same company or a dilTerent one?
5 Ao lown property over there. 5 A, No,adifferent company.
6 Q. Okay. Tell me. what property do you own? 6 Q. Okay. Sobecause you own this property on the
T A, Over toward the Mexican restaurant. 7 south side that made you wish o be a potential
2 Q. Okay. 8 investor in the south side marina?
9 A. Thave property over that way next to the 9 A, Uh-huh.
10 restaurant and across the road from the restaurant.| 10 Q. Is that "yes"? Sorry. Ttold you you'd
11 Q. Okay. And that's the south shore? 11 forget.
12 A, Yes,ma'am. 12 A. Oh,yes.
L3 Q. Okay. And kind of being not from Ozark. can 13 Q. Andhow did you go about getting involved? Was
L4 you kind of give me some directional sense of how 14 it because of Main Street Ozark, in your involvement
L5 close that is to, like. the RV, park or anything? 5 with Main Street Ozark you knew that that was a
16 A, [It's quite a ways. 16 potential, or how did you know about this?
L7 Q. Quite a ways. okay. So the other side of the 7 A Well, had -- the people that came up to look
18 bridge? 18 at the bridge, the marina people had came up, the
19 A, It's next to the bridge. 19 people that have -- oh, fet me think. Whatis that.
20 Q. Okay. That's what I was going to ask next. 20 The flotilla people that they have the boats and
21 Allright. How long -- have you spent your whole 21 stuff.
22 life in Ozark? 22 Q. Okay.
23 A, Just about. 23 A, While they were here they were looking at the
24 Q. Okay. Did you graduate from high school in 24 bridge, and 1 was responsible for the lighting of the
25 Ouark? 25  bridge. I'spent seven years campaigning to put the
Page 14 Page 16
1 A, Yes, I did. 1 lights on the river bridge.
2 Q. What year? 2 Q. Okay.
3 AL 1969, 3 A. That meant going back and forth to the city
4 Q. Okay. And did you get any post high school 4 council. And while they were here they commented on
5 education? 5 how this was a spot that nobody was taking advantage
& A. University of Central Arkansas. o of.
T Q. Okay. And did you get a degree from UCA? 7 And they had asked me about if anybody
8 A. Business administration, minor in accounting. | 8 would be interested in a marina here, that this would
9 Q. Okay. Isthat a four-year bachelor? 9 beanideal place. And I told them that 1 had
10 A.  Four year, uh-huh, 10 property on the south side of the river,
L1 Q. And what have you done -- do you own any 11 So they asked me to come to Little Rock to
12 businesses in town? 12 a meeting, and so 1 did. And ) asked why it would be
13 A.  Yes, ma'am. 13 profitable to have a marina where it would be,
14 Q. Okay. Tell me what businesses do you own? 14 They explained to me - | couldn’t
15 A, Well, 1 have a laundry mat here in town. L5 understand why a marina would pay for itself in
16 Q. Okay. Lo Ozark, Arkansas, but these people - | was looking at
17 A, And then | have quite a bit of real estate in 17 it totally wrong.
18 town, 18 What they explained to me was that people
19 Q. Okay. 19 that have boats on the coast have to pay an
20 A. | have a concession service. 20 exorbitant amount of insurance to dock their hoat
21 Q. Okay. 21 there, and if they could show that they could, were
22 A. A catering service, a bailbond service. 22 docking their boats inside where it would be away
23 Q. Okay. 23 from hurricanes and everything, their insurance would
24 A, And then | have - I maintain all of my 24 drop from 80,000 1o $5,000 a year.
25 properties myself. That's electric, plumbing. These people would prepay for their dock

Janess

Bushman Court Reporting

4 (Pages 13 to 16)

Ferguson Smith

501-372-5115




Case 2:14-cv-02196-TLB Document 41-14

LV

Filed 04/29/15 Page 6 of 7 PagelD #: 1.880

v. Union

1% 17 19
L for their boats. So you're looking at a hundred foot] 1 Q. So like if your dad would have told you, Hey,
2 slip, you're looking at $2,000 or $1,500 a month 2 goto the dump. do you know what his directions would
3 prepaid for the whole year. 3 have been?
4 Q. Okay. So you got involved because you went 1o 4 A, My uncle --
5 this meeting in Little Rock -- 5 Q. Okay.
5 A, Uh-huh. & A, --was the keeper of the money, and 1 knew
T Q. - by some people who had done the flotilla 7 where to go.
3 here in Ozark: correct? 8 Q. I'mean, but do you remember him telling you
9 A, And they had built a marina in Little Rock. 9 directions, or did you just kind of know?
10 Q. Okay. So did you then take this back to Main 10 A, No, ! just knew where to go.
11 Street Ozark, or how was that communicated? i1 Q. Okay.
12 A, When I got back here I was, asked if anybody; 12 A, When he said take it to the dump, there is only
13 had thought about putting a marina here. 13 onedump.
L4 Q. Okay. Now, you are no longer involved in the 4 Q. Okay.
L5 marina on the south side; correct? 15 A, Andyou knew where to go.
16 AL After -- the only reason I wasn't involved is 1€ Q. Okay. Fairenough. One final question, back
L7 that they moved -- the Corps preapproved wherel | 17 then do you know il most of those streets downtown
18 wanted to put a marina. 18 had street signs, or did you just kind of know which
1y That's when we started, or when I asked to L9 streetto go to?
20 help get this thing started, because the Corps had 20 A, Notvery many did. Most of the streets had, 1
21 said this would be a good place to put a marina. 21 think they had started putting - what they really
22 Q. Okay. Have youever had any conversations with | 22 had back then, they didn't have street signs. They
23 anyone at Union Pacilic Railroad Company about 23 had concrete pillars up so high and on the side of it
24 anything o do with the subject matter of this 24 was the name of the strect.
25 lawsuit? 25 Q. Okay.
Pags 18
I A, No,ma'am, 1 A, Aund @just remembered that.
T Q. Okay. Andexcept for -- well, do you know what 2 Q. Okay.
3 the current status of the plan is for the hiking, 3 A, And that's how you could remember, because it
4 biking trail, or would Sandy Key be the most 4 was a concrete pillar about so high about this big,
5 appropriate person to talk to? 3 and that's what was, told you what street it was on.
& A, She would probably be the most. 6 Q. [1think we may still have some of those out
7 Q. Okay. 7 north of town,
8 MS. JONLES: All right. Thank you, 8 A, Outnorth of town?
9 sir. | appreciate your time today. 9 Q. Yeah
10 THIEE WITNESS: 1 don't get a candy bar 10 A. But that's how I can remember, but not
11 ora-- 11 knowing -- all | knew was when he said take it to the
12 MS. JONLS: No. 12 dump, I knew where to go.
13 MR. BROCKETT: You got free coltee, 1 13 MR, BROCKETT: Okay.
14 have just one question. 14 MS.JONES: That's it.
15 EXAMINATION 15 MR, BROCKETT: Okay. That's all I've
16 BY MR. BROCKETT: 16 2ol
17 Q. Did you know the name of this street prior to 17 (The deposition was concluded at 11:31 a.m.)
18 any rescarch being done back when you were 167 18
19 Ao lcouldn't remember the name of it. 19
20 Q. Okay. 20
21 A, Growing up, I couldn't even tell you what 21
22 street Hived on, I mean, but all T knew was to my
22 -~ the job that I hated the most was taking that 3
24 trash down, and I thought that 1 was way underpaid at] 24
25 50 cents an hour back then, so. 15
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T caption of the foregoing matter are true; and that
% the foregoing matter was transcribed by mie, to the
S best of my ability and understanding, from my machine
10 shorthand noles taken at the time and place set out
11 in the caption hereto.
12 In accordance with Rule 30(e) of the
13 Rules of Civil Procedure, review of the transeript
14 was waived by the deponent or a party thereto,
15 I FURTHER CERTIFY that Fam neither
16 counsel for, related to, nor employed by any of the
L7 parties o the action in which this proceeding was
18 taken: and, further that | am not a relative or
19 employee ol any attorney or counsel employed by the
20 parties hereto, not financially interested or

21 otherwise, in the outcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the 3rd day of March, 2015.
23
24 JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Saline County
25 and Court Reporter,

6 (Page 21)

Janess Ferguson Smith
Bushman Court Reporting

o

01-372-5115



Case 2:14-cv-02196-TLB Document 41-13  Filed 04/25/15 Page 1 of 9 PagelD #: 1.866

Transcript of the Testimony of

Craig Birchler

Date: March 3, 2015

Case: City of Ozark v. Union Pacific Railroad Company

Bushman Court Reporting
Janess Ferguson Smith
Phone: (501) 372-5115

Fax: (501) 378-0077
<www.bushmanreporting.com>

62




Case 2:14-cv-02196-TLB Document 41-13

Filed 04/29/15 Page 2 of 9 PagelD #: 1.867

Crajg Birehier 3/3/201% vy of Ozark P
Page 1
INTHE UNITED STATES DISTRICT COURY 1 INDEX
FORTHE WESTERN DISTRICT OF ARKANSAS )
FORT SMITH DIVISION 3 EXAMINATION
By Ms Jones ... .. 14
CITY OF OZARK, a Municipal Corporation  PLAINTIFF 4
5 EXAMINATION
Vs, CASE ACTION NO. 2 14-CV-02196-TL13 By Mr. Brockell, . o 27
&
UNION PACHTC RAILROAD COMPANY - A N .
ARKANSAS STATE HIGHWAY 7 EXAMINATION )
COMMISSION, as Governing Body of the By Ms. dones ..o 28
ARKANSAS STATE FHGHWAY AND 8
TRANSPORTATION DEPARTMENT. DEFENDANTS g EXHIBITS
10 Exhibit Number 247 (Map). ... ... ... 9
Tolhilag TR A FNA -
ORAL DEPOSITION OF CRAIG BIRCHLER ) Exhibit Number 248 (Map). ... 18
Ll Exhibit Number 249 (Map). ........ ... 24
March 3, 2013 Exhibit Number 250 (Map). .. ...... ... 24
12 Exhibit Number 251 (Map). ... ... ... 24
Exhibit Number 252 (Aerial Photograph). . . .. 24
13 Exhibit Number 253 (Aerial Photograph). . ... 24
14
15
16
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third. Suite 302 o
Little Rock, Arkansas 72201 )1
501,372 5118 25
Page 4
) APPEARANCES 1 ANSWERS AND DEPOSITION OF CRAIG BIRCHLER, |
2 20 witness produced at the request of the Defendants,
3 ON BEHALEF OF THE PLAINTIFI: 3 was taken in the above-styled and numbered cause on
1 ( I lRlb)l OPHER D. BROCKETT, 25Q. 4 the 3rd day of March, 2015, before Janess Ferguson
Sayre & Brockelt 5 Smith, Certified Count Reporter and Notary Public in
. R N 45 , . Certified Court Reporter ¢ ary ¢
5 401 West Commercial Street ) . ) L_ el ‘ . )
Ozark. Arkansas 72949 51 and for Saline County, Arkansas, at the Offices of
& T Sayre & Brockett, 401 West Commercial Street, Ozark,
7 2 Arkansas, at 1113 pm
3 ON BEHALEF OF THE DEFENDANTS: g
2 JAMIE JONES, 1:SQ. 10
] Friday. lf{ld‘rcdgc & Clark 11 KRR R R E R R K
10 400 West Capitol 13
Suite 2000 - N o
11 Little Rock, Arkansas 72201 13 STIPULATIONS
12 14 Itis stipulated and agreed by and between
13 L5 the parties through their respective counsel that the
14 Le  deposition of CRAIG BIRCHLER may be taken for any and
[
} ) L7 all purposes according to the Federal Rules ot Civil
Lo
17 18 Procedure,
]8 19 P R
19 20
20 21
21 22
27 ;
s 23
23
23 54
24
25 -

Janess Ferguson

Bushman Court Reporting

1 (Pages 1 to 4)
Smith
501-372-5115



Case 2:14-cv-02196-TLB Document 41-13

Filed 04/29/15 Page 3 of 9 PagelD #: 1.868

Binch 3/3/2015 of W acdk Company
Page 5 Page 7
. CRAIG BIRCHLER. 1 Q. Iyou called Ozark home what years would you
2 the witness hereinbetore named, having first been have called Ozark home?
3 duly cautioned and sworn or affirmed to tell the v A, March 3rd of 1995 to January 15th of 2009,
4 truth, the whole truth and nothing but the truth, 4 Q. Okay. And did you ever serve on the city
5 testified as follows: 5 council during that time?
& EXAMINATION & A, 1did not.
7 BY MS.JONES: 7 Q. Okay. Did you ever serve on an organization
& Q. Mr Birchler, my name is Jamic Jones. | 8 called Main Street Ozark?
9 represent Union Pacific Railroad in the action 9 A. I worked with Main Street, but I don't believe
1O brought by the City of Ozark against it. Have you L0 Tever served on the board.
11 ever given a deposition before? 11 Q. Okay.
12 A, [1have. 12 A, I 'was avolunteer at different times.
13 Q. Okay. Then you are well aware of the rules, 13 Q. Okay. What years would you have volunteered
14 butjusta few things just to keep in mind. One. 14 with Main Sueet Qzark?
15 Ms. Janess is taking down everything we say, so while | 15 A, Approximately?
16 I understand nonverbal communications, head nodsand } 16 Q. Yes, sir.
17 uh-huhs and huh-uhs. she can't get those down for the 17 A, 1996 through 2000.
18 record. Soif you will just verbalize your responses L8 Q. Okay. Tell mealittle bit about yvour
19 for me today; okay? 19 educational background. Where did you graduate high
20 A, Okay. 2 school?
21 Q. Second. you may anticipate where | am going on 21 A, Washington, Hlinois.
22 aquestion and start to respond, but if you will wait 22 Q. Okay. And did vou have any post high school
23 until 1 finish my question, I will let you finish 23 education?
24 your answer so that we are not speaking over cach 24 A. No.
25  other. Okay? 25 Q. Okay.
Page © Page 8
1 A. Okay. 1 A, Technical training only.
2 Q. Andifthere is a question that T ask that you 2 Q. Okay. Tell me about your technical raining.
3 don't understand. please fet me know, and | will 3 Ao 1 went to courses that were supported through
4 rephrase it for you. Okay? 4 Southern Arkansas University Environmental Academy.
5 A, Okay. 5 Q. Okay.
& Q. Allright. Tell me your date of birth. & A, Specifically water and wastewater operations
7 A, January 22nd, 1963. 7 and management,
@ Q. Okay. And what is your home address? 8 Q. When you were in Ozark from around March of 95
9 A, Physical address? 3 through January of 2009, how did you support
10 Q. Yes. 10 yourself?
11 A. 8808 Moody Road, Fort Smith, Arkansas. 11 A Twas employed by the City of Ozark.
12 Q. Okay. And what is the best phone number o 12 Q. Okay.
13 reach you? 13 A From March of '95 through and including
14 A, (479)2064-7816. 14 December of 2000,
15 Q. Okay. And what do you do for a living? 15 Q. Andwhat did you do for the City of Ozark
16 A, Iwork for Mickle, Wagner, Coleman surveying] 16 during that time?
17 and engineering firm. 17 Ao Toversaw the water and wastewater operations
18 Q. Okay. What do you do {or them? 18 for the city.
19 A.  Primarily a project manager overseeing 19 Q. Did you have any responsibility for any of the
20 municipal contracts, utility contracts. 20 streets?
21 Q. Okay. Have you cver lived in Ozark? 21 A. Only if I tore them up while operating the
A. T have. 22 water and wastewater system.
Q. Okay. Tell me about that. When did you live 23 Q. Okay. There has -- well. let's first look at
24 in Ozark? 24 the things that you've brought with vou today. Whay
25 AL Inside the city limits, or be more specific, 25 did you bring with you? Let's start here
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L A, Okay. L A, Notreally, no. 1 have been distant from all

2 Q. Well, Iwill let you start -- if there is an 2 of this for many, many years, and other than Eearsay

3 orderto this, T will fet you start with the order. 3 or reading the paper, [ don't know anything.

4 A.  There is not neecessarily an order. 4 Q. Inyour capacity at Mickle Wagner did you work

5 Q. Okay. 5 onany project involving the City of Ozark?

5 A, Some, some of these exhibits are dated. & A, None of any significance, that 1 can recalk,

7 Q. Okay. Well, fet's start with this one, and may 7 Q. Okay. Let me just -~ and T ask a lot of these

8 1 mark on this one? 8 questions just so we know the parameters of what your

9 A. Theseare for your use. 2 knowledge base is.

10 Q. Okay,okay. Solam going to mark thisoncas | 10 A, Okay.

11 1:xhibit 247, 11 Q. There is a number of projects that this lawsuit

12 (Ixhibit No. 247 was marked.) 12 sortol touches upon, and I want to see il you have

13 BY MS.JONES: 13 had anything to do with them either in any capac ity,

14 Q. And when we talk about an exhibit if something | 14 whether it be an employee for the city, ora

L5 has been marked, if we can refer o it by that number | 15 volunteer for Main Street Ozark, or your employ ment

16 sothat we can understand later on what we're talking | 16 with Mickle Wagner,

17 about. Okay? 17 A, Okay.

18 A, Okay. 18 Q. Butthere is discussion about a marina project

19 Q. Sotell me what Exhibit 247 is. 19 using the -~ there carly on were talks of it being on

20 A, It's a city map, Ozark, Arkansas, dated 20 the north shore. [t's now being tatked about for the

21 February 1962, 21 south shore. Have you had any involvement with the

22 Q. Okay. And why did you -- what was. what was | 22 marina project?

23 the purpose of bringing these maps today? 23 A. Have not,

24 A. Whenever | was subpoenaed there was alsoa | 24 Q. Okay. There is talk about a north shore

25 principal owner of our engineering firm that was 25 hiking/biking trail between the railroad tracks and
Page 10 Page 12

1 subpoenacd. 1 theriver. Have you had any involvement with any of

2 Q. Uh-huh, 2 thosc plans?

3 A, His - both of our subpoenas requested any 3 A. L met with a volunteer from Main Street, Harvey

4 information that we had on file regarding this 4 Waters -

5 specific case. 5 Q. Okay.

& Q. Okay, 6 A, --who was wanting to put a walking trail

7 A, That's my understanding. 7 across Gar Creek.

8 Q. Okay. So the things you have brought here 8 Q. Okay.

9 today would be what Mickle Wagner had on file for 9 A, And I took some drawings he had, brought them
10 this particular case? 10 into the office, gave them to an engineer and said,
11 A, That's correct, 11 This is what Harvey gave me to give you.

12 Q. Okay. Letme back up a litde bit and get a 12 Q. Okay.

13 littde bit more background information. How did you 13 A. Sol barely touched on that.

14 beginto work with Mickle Wagner? 14 Q. Okay. And what about a transient dock on the
1% A, 1 had ended my employment and resigned and was] 15 north shore?

16 looking for something in the same field, and they 16 A. I'have no knowledge of that,

17 offered me employment. 17 Q. And what about the request to reinstall a

L8 Q. Was there any particular reason that you 18 crossing on the north shore east of the depot?

L9 resigned [rom the City of Ozark? 19 A. I have had no invelvement in that.

20 A, Well, basically 1 had completed all of the 20 Q. Okay. When you were living in the city from

21 tasks that I had set out 1o complete and had actually 21 March of '95 to approximately December of 2000, did
220 stayed a few years longer than 1 had expected to. 22 youever use a crossing east of the depot?

23 Q. Okay. Are you aware of the lawsuit that brings 23 A, 1 have,

24 us here today? Are you aware of -- do you have an 24 Q. Okay. Tell me what occasion and approximately
25 understanding of what that is about? 25 when.
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& 13
A In mid 1995, the summer of 1995 as a L approximately 1996.
recreational visit a friend had taken me on a Jeep 2 Q. Okay,
3 ride down an old road and gave me some backgroundon | 3 A, Give or take a year, Okay?
4 the road, 4 Q. Allright.
5 And part of this was just getting me 5 A, Wedid alot of projects for a lot of years,
& familiar with Ozark and the dam and the, and a lot of & butl--1remember at that time we had crossed a
what is interesting to people that are involved in 7 storm collecting box that collected the surface water
8 civil projects. And so that was my first. 8 off of the roads, carried them to the river threugh
9 Q. Okay. 9 an underground pipeline.
L0 A, And 1 believe that is what we refer to as 10 Q. Olkay.
11 Olfiver Street. 1 A. lcan refer to that in a drawing when we start
12 Q. Anddid you refer to it as Oliver Street then? 12 looking at these drawings and show you that pipeline,
13 Ao | think he did, 13 Q. Okay. Where is -- okay. I'm looking at Exhibit
14 Q. Okay. Who was your friend? 14 247, Can you put a blue "x" on where River Street
15 A, Jody Chrisman. 15 is? I'misorry. I mean where Bell Street is.
16 Q. Okay. I'm guessing in '95 you couldn't have 16 A, Would you like for me to put it at the
17 gone down the old road very far because there is a 17 intersection of River and Bell?
18 riverin the way? 18 Q. That would be fine.
19 A, Thatis correct, 19 A, (Witness complies.) Okay. | have marked it
20 Q. Okay. So tell me aboul where you started on 20 for you.
21 and-- okay. So let's say you crossed the railroad 21 Q. Great. Thank you, Okay. So when you were on
22 tracks, where did you go from there? 22 this Jeep ride in the summer of 1995 you -- well, et
23 AL Ibelieve, if my memory serves me correctly. 23 me back up.
24 Q. Uh-huh. 24 You have also highlighted what says Olive
25 A, That was a long time ago -- 25 Streethere. 1don't see -- I guess maybe there is
Page 14 Page 16
1 Q. Uh-huh. L an ™" that got cut off. You have highlighted this
2 AL - that we had actually went off the end of 2 section: correct?
3 Bell Road. 3 A, Yes.
4 Q. Okay. 4 Q. Okay. And ! guess that's where you wanted.
5 A, Okay. And crossed the railroad tracks. And 5 where we were wanting to pay atteation; correct?
& then we would have turned left, which would be 5 A, Well, that's in reference to where Oliver
7 southeast or east, you know, several hundred feet, 7 Street came off of River Street, yes. Bell -- as |
8 And it was, you know, a Jeep trail 8 said earlier, the access that I had used was off, off
9 basically, but it was a passable trail that we had 9 of the end of Bell Street.
10 ridden down in a Jeep. And he was giving me the 10 Q. Okay. Soyounever actually used -- I'm going
11 background with his family and their involvementin | 11 (0 do a square here at River and what shows Oliver on
12 this area -- and they were construction-related 12 this map. You never actually used this crossing;
13 people -- and his knowledge, And that was what 1 13 correet?
14 think he referred to as the old Ofiver Strecet. 14 A, Notthat I recall.
15 Q. islJoe Chrisman still living? 15 Q. Okay. Sothe crossing that you used - I'n
16 Ao Jody? 16 going to do a wriangle -- would be somewhere
17 Q. IsJody Chrisman still living? 17 approximately at that triangle; correct?
L8 A, To the best of my knowledge. A.  Ibelieve that is correct.
13 Q. Okay. So is there another time that you had an Q. Okay. Allright. So -- now, you got these
20 occasion to cross over that crossing? maps because ol the subpoena to your employer;
A.  Particularly whenever we - | was, again, the cotreet?
22 manager overseeing the water department, and we had A.  Thatis correct.
23 downe several upgrades of the water system, one of Q. Okay. Have you -- had you ever seen the map
24 them being on River Street between First Street and 24 until your employer gave this to you to bring to the
Bell Street. And during -- that would have been 25 deposition?
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Page 17 Page 19
L A, Notin this form, We had a lot of city maps I A, For what?
2 when I worked here that we referred to, you know, 2 Q. Foranything?
3 quite often for locating utilities and different 3 A, Water and wastewater.
I things. 4 Q. Okay.
5 Q. Okay. 5 A, Primarily.
# A.  But no, not that particular document in that 6 Q. Okay.
7 form. 7 A, Yeah.
8 Q. Okay. 8 Q. Youwouldagree with me you don't have any

e

9 A, I may have seen the original maps from the expertise in surveying or title work or anything to

10 forties and the fifties and the sixties that were 10 that nature?

11 part of the city files at that time. 11 A, Notin title work. 1do work with the

12 Q. OKkay. When youwere an employee for the city L2 surveying and engineering firm on a hands-on
1

3 working on the water and wastewater management, did | 13 out-in-the-field basis, basically translating

14 you ever hear anyone refer to Oliver Street, other 14 surveying information into the contractors' hands in
15 than Mr. Chrisman? 15 order to build projects that we're on.
16 A, Ohyeah. 16 Q. Okay. Bulyou, you don't sign off on the
17 Q. Okay. 17 surveying work?
18 A.  Yeah, I mean, it was -- it has quite a history, 18 A. 1donot, no.
19 to be honest with you, from what I've heard. 19 Q. Okay. And that's not what your, your cxpertise
20 Q. What people have told you? 200 is?
21 A, Correct. 21 A, lam afield man,
22 Q. Youhave done no independent researchonyour | 22 Q. Okay. We're talking over cach other, so let me
own: correct? 23 finish out my question. Okay? You don't have any
A. No, I have not. 24 expertise in surveying that you would consider
Q. All right. Lets see what ¢lse we have here. 25 yourself an expert to opine on?
Page 18 Page 20
T Twill mark this map as 248, 1 A, Absolutely not.
2 (Izxhibit No. 248 was marked.) 2 Q. Okay,
3 BY MS.JONES: 3 A, You asked me what this was,
4 Q. And what is the significance of this map? | 4 Q. Yes.
5 show it says Mickle Wagner on it. Where's this (rom? 5 A, Did you want me to continue?
& A, Exhibit 248 is a September of 1980 map. This 5 Q. Yes, 2o ahead.
7 was put together by Mickle Wagner Associates. T A, Okay. This is a - this Exhibit 248 dated
g8 Q. Didyou put this map together? 8 September 1980 is a map of the City of Ozark that was
% A, No. 9 prepaved by Mickle Wagner and Associates. Initials
10 Q. Did you have anything to do with putting 10 Approved By tell me that it was from James Mickle,
11 together any of these maps? 11 who was the original founder who has passed away,
12 A. No. 12 Q. Okay.
13 Q. Have youdone any work surveying or mapping out { 13 A, That's the J.D.M, Tt was - and it's called
14 anything in the City of Ozark? 14 out here to be a bike way.
15 A. Ofany kind? 15 Q. Okay.
6 Q. Yes 16 A Proposed bike way trail.
17 A, When they were involved in my projects, that 17 Q. Itlooks like a bike trail around Gar Creek:
18 was part of what we did was shoot the elevation -- 18 right?
19 you know, about platting and plotting properties. 19 A Well -- (Witness reviews document.) It's a
20 Q. Yes, sir. 20 proposed bike way trail that runs from approximaltely
21 A. Boundary lines and stuff like that, no. 21 Highway 64 and 7th Street down to Gar Creek,
22 Q. Okay. 220 Q. Okay.
23 Ao I'm not a registered surveyor. 23 A So based on - 1 would need to study it a
24 Q. Okay. That was my other guestion. Are you 24 little more. 1t looks to me like it's 2,200 fect
25 licensed at all in the State of Arkansas? 25 long.

5 (Pages 17 to 20)
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Page 21 Page 23
1 Q. Who would be the person that would really know 1 I think. on behall of the subpoena they
2 about these documents on why they were created and 2 received,
3 where they came from? 3 I had reviewed it with the engineer
4 A, ldon'tknow. You would bave to consult our 4 basically to walk you through what we weere
5 firm, 5 seeing, and that's my involvement with
& Q. Okay. Because [ was led to believe that vou 6 that.
7 were the person that would know about the current 7 MR, BROCKETT: Okay.
3 sort of work that Mickle Wagner was doing with regard | 8 THE WITNESS: What you're looking at
9 to this project. Would that be accurate or not? 9 NOW ==
10 A, With regards to the bike way project? 10 MS.JONES: Hold on. Just let me go
11 Q. No. 11 through everything, and 1 will ask you
12 A, Exhibit 248? 12 questions, and you can respond o me.
13 Q. Anything involving this fawsuit. 13 Okay?
14 A, Involving the lawsuit? 14 MR, BROCKETT: And I think we probably
15 Q. Yes,sir 15 want to add Andy Dribble to either the 9th
16 A, Okay. The document -- no, Andy Dribble has | 16 or 10th.
17 been the engineer involved in that. 17 MS. JONES: We will have 1o falk about

s

that off the record because 1 don't believe
that we actually have room on the 9th or
HOth.

MR. BROCKETT: Okay.

MS, JONES: But we will fook at that,

18 Q. Okay.

19 A. He has been the primary engineer involved in
20 the riverfront.

21 Q. Andyou have had no, no dealings with the

22 riverfront project?

(el

N O

S
o]

A. None. 23 MR, BROCKETT: Okay.
24 Q. Okay. Do you know why you were chosen to be | 24 MS. JONES: Let's go oftf the record
25 here today? 25 for a minute.
22 Page 24
1 A. [was - no, [ was subpoenaed to be here, 1 (Of1-the-record discussion.)
20 Q. Well actually you weren't. T did not issue a 2 (Exhibit Nos, 248 - 253 were marked.)
3 subpoena for you, | don't believe. 3 BY MS.JONES:
4 MR. BROCKETT: There was to him, 1 Q. Allright. I've marked as Exhibits 248, 249,
5 MS.JONES: 1 did? Well, then, 1 take 5 250,51, 52 and 33 some documents you brought with
5 that back. & youand that we probably need to talk to someone else
7 BY MS.JONES: 7 about: correct?
g8 Q. Ifitwas represeated to me that you were the 8 A, (Witness nods head,)
9 person that could talk about the use of this from 9 Q. That would be correct?

10 Mickle Wagner's point of view, we know that I need o} 10 A, That would be correct.
talk to someone else at Mickle Wagner; correct? 11 Q. Okay. So Mr. Dribble would probably be the
A.  (Witness nods head.) 1.2 best person to talk with about these: correct?
Q. Okay. All right. 13 A. That would be correct.
MS. JONES: All right. Let me ook at 14 Q. Okay.
1
1

ft fe b s i e
dn Lo 12

5 these. 15 A, I believe you had subpoenaed Mr. Mickie, who
) MR. BROCKLETT: And just 1o be clear, | 16 has no knowledge of any of this. He was not the
7 think he was listed as a Rule 26 witness as 17 engineer involved in it. Mr. Dribble would be that
someone who has used the Oliver Street 18 person.
crossing. 19 Q. Do youknow why Sandy Key's name is on xhibit
And then as part of his subpoena it 20 2517 Is that your handwriting or someone else's?
said bring any information. | gucss that's 21 A. That's my handwriting,
where that came from. 22 Q. Okay. What's that?
MS.JONES: Okay. 23 A, 1 had a note that that was part of the stuff
THE WITNESS: Which I had no 24 that I think she had asked to bring down or
25 information. This was sent by the office. 25 something. Mr, Dribble had given me that to bring,

b (Pages 21 to 24)
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1 bring down. L about that, Have you ever had any conversations with
2 Q. Isityour understanding that -- what was -- 2 Union Pacific railroad?
3 welll let me ask you this. Do you have any idea on 3 Ao 1haveaot,
4 252 what work Mickle Wagner did, or do I need to just 4 Q. Okay.
5 talk to Mr, Dribble? 5 MS.JONES: Well, I thank you so much
& A, Thatisa copy of everything, I helieve, that 6 for your time. [ appreciate you coming in
T went to the Corps of Engineers - 7 and talking to us today.
3 Q. Okay. 8 THIEE WITNESS: Okay.
9 A, - regarding permitting. 9 EXAMINATION
10 Q. Okay. Allright. 10 BY MR. BROCKETT:
11 A.  And a copy of our file, | believe. 11 Q. Tjusthave one. The time in '93 when you and
12 Q. And I'm not trying to ask you to say something 12 Mr. Chrisman went across it you said you took a left
13 on the record that you don't know about. That's why 13 asyoucrossed it. Do you know how far down you
14 I'masking, just to know what your knowledge baseis | 14 would have gone to the left after you crogsed?
L and who [ need to tatk with you about. Okay? 15 Ao As far as we could go.
16 And then, because this is your original, we 1o Q. Okay.
17 have just kind of put it on a sticky for 233, an 17 A, Which -
18 aerial photograph; is that correct? 18 Q. Doyouhave kind of an approximate? Was it
19 A, It's a highway department acrial photograph. 1] 19 feet? Wasit yards, I mean?
2 believe it's dated 1965 -- 20 A, No, it was, it was several hundred feet, and
2 Q. Okay. 21 I'm just going to guess that we went 8§00, 1200 feet
22 A, --showing the Oliver Street crossing. 22 before we stopped.
23 Q. Okay. 1am going to object to responsivencss. 23 And we sat there for a while, and we talked
24 A.  Okay. 24 about not even the road but the dam project and what
25 Q. Move tostrike. Okay. Have you told me 25 was going on in the background, and then we, we
Page 26 Page 28
1 everything about your use ol the crossing? 1 turned around and came back.
2 A. No. 2 Q. Okay. All right. But you're not sure whether
3 Q. Okay. Tell me when else did you use the 3 ornotit was the Bell Street that you went off'to or
4 crossing or what else do you have to telt me? 4 if you went over closer to the depot?
5 A, Inapproximately 1996. 5 A, Iwas new to the area.
6 Q. Okay. & Q. Okay.
7 A, As | mentioned, we were doing the utility work | 7 A. 1 had just lived here about three months and
8 along River Street, and we had crossed a storm 8 ‘as trying to get acquainted with things, and Jody
9 collector's box where the water drain line from that| 9 took me to different places around town. And this
10 box discharged to the Arkansas River. 10 was just one of the stops that we had made over a
11 Q. Uh-huh. 11 period of weeks and montlis, s0 | am not real clear,
12 A, And on that occasion or during that week L had; 12 Q. Okay.
13 the superintendent for the street department then. | 13 A, To be honest, I'm not.
14 Q. Okay. 14 Q. Andwhen you're talking about the, I guess, the
15 A, Heand! - of course he was street department, | 15 drainage, do you remember if you were close o the
16 and I am water department -- he and I had accessed; 16 depot. or were you further away from the depot?
17 that crossing onto Oliver Street trying to find the 17 A, 1believe that 1 was at or very close to the
18 end of the drain line that went to the river. And 18 intersection of River and Bell.
19 that lasted a couple of, a couple of days in that 1% Q. Okay.
20 week that we were doing construction. 20 A, If, if we would have been to the west it
21 Q. Okay. 21 wouldn't have been much.,
22 A, That is the last and final time -~ 22 Q. Okay.
23 Q. Okay. 23 MR, BROCKETT: I don't have any
24 A, -~ that I used that access. 24 questions.
25 Q. Okay, great. Thank you so much for telling me 25 EXAMINATION
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L BY MS.JONES:

2 Q. Okay. Soboth of those times, both when vou

3 were with Mr. Chrisman and during the walter treatment
4 and the sewer line, you were probably closer. you

% think. on this where you put a triangle on Bell and

5 River: correct?

7 A, On the second occasion 1 know for sure that
8 that's very close to where we had came on to that,
% the old Oliver Street.

10 Q. Okay.

L1 A, The first time 'm not real sure because,
again, I wasn't really familiar with where we were
13 going or what we were doing. He just pulled in here,
14 Let me show you this -

15 Q. Right.

16 A, --so..

17 Q. And these were kind of old gravel-type roads:
18 correet?

12 A. Thatis correct.

200 Q. Okay. And there wasn't street signs or

21 anything: correct?

22 A. Notthatl recall

23 MS. JONES: Okay. Thank you so much,
I appreciate your time.

24 MR. BROCKETT: T don't have anything
else.

25 (The deposition was concluded at 1:42 p.m.)
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i COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)
)55,
3 COUNTY OF SALINE)
4 L JANESS FERGUSON SMITH, CCR, RPR, a

5 Notary Public in and for Saline County, Arkansas do
4 hereby certify that the facts stated by me in the
caption of the foregoing matter are true: and that
the foregoing matter was transeribed by me, (o the
2 bestof my ability and understanding, from my machine
10 shorthand notes taken at the time and place set out
11 inthe caption hereto.
12 In accordance with Rule 30(e) of the
13 Rules of Civil Procedure, review of the transcript
14 was waived by the deponent or a party thereto.
15 I FURTHER CERTIFY that T am neither
Lé  counsel for, related o, nor employed by any of the
L7 parties to the action in which this proceeding was
18 taken; and, further that I am not a relative or
19 employce of any attorney or counsel employed by the
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T3~

21 otherwise, in the outcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the 3rd day of March, 2015.

13

24 JANESS FERGUSON SMITH, CCR, RPR
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Page 1 Page 3
INTHE UNITED STATES DISTRICT COURT 1 INDIEX
FOR THE WESTERN DISTRICT OF ARKANSAS 5
FORT SMETH DIVISION - " -
) 3 EXAMINATION
By Ms. Jones . ... oL g
CETY OF QZARK, a Municipal Corporation PLAINTIFF 4
VS CASE ACTION NO. 2:14-CV-02196-TLB 5 EXA M’NA;]‘]()N
By Mr, Brockett. . ... 1o
UNION PACIIC RAILROAD COMPANY é
ARKANSAS STATE HIGHWAY 7 2 MINATION
COMMISSION, as Governing Body of the LXI/X\IS:\I/;\?I\I] l(‘){\
ARKANSAS STATE HIGHWAY AND ) AWM IONES o 17
TRANSPORTATION DEPARTMENT, DEFENDANTS 3
9
ORAL DEPOSITION OF RICHARD ). MCCLELLAN 1 \J) EXHIBITS
Mareh 3, 2015 Exhibit No. 246 (Subpoena). .. ...... .. 5
12
13
14
15
1é
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third, Suite 302 04
Little Rock. Arkansas 72201 o
S0E372 5113 =0
Page 2 Pags 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF RICHARD D.
2 2 MCCLELLAN, a witness produced at the request of the
3 QN BEHALE OF THI Pv[(j"\lN FE: 3 Defendants. was taken in the above-styled and
! g”R[?{l ;3)1 “lufl D.BROCKETT, ESQ. 4 numbered cause on the 3rd day ol March, 2015, before
Sayre & Brocke - I N
5 401 West Commercial Street > Janess I»ug\fsoAn Smxll}, (,m.mu,{ Court Reporter and
Ozark. Arkansas 72949 & Notary Public in and for Saline County, Arkansas, at
é T the Offices of Sayre & Brockett, 401 West Commercial
7 3 Street, Ozark, Arkansas, at 9:35 am.
8 ONBEHALF OF THE DEFENDANTS: g
9 JAMIE JONES., ESQ. 10
) Friday, Ifild‘rcdgo & Clark 11 MR E R R R gk b
10 400 West Capitol 12
Suite 2000 - )
11 Litle Rock. Arkansas 72201 L3 STIPULATIONS
12 14 Itis stipulated and agreed by and between
13 15 the parties through their respective counsel that the
l[ 16 deposition of RICHARD D. MCCLELLAN may be taken for
iu’ 17 any and all purposes according to the Federal Rules
E o] o ey e
17 18 of Civil Procedure.
]<) 19 I BT I T
V)
19 20
20 21
21 £
22
24
25
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subdivisions, water, sewer, and roads, curbs and
eutters, I done that for several years,

Page b Page 7
RICHARD D. MCCLIELILAN. 1 I bought me some manhole forms, and I busilt
2 the witness hereinbefore named, having first been 2 manholes, made enough money to buy me a backchoe and
3 duly cautioned and sworn or affirmed to tell the 3 dozer and dump trucks. And | done that for 12 years.
4 truth, the whole truth and nothing but the truth, 4 And I was getting on up there, you know, in
5 testified as follows: 5 age, so [ sold my stuff and -- well, I tried to get
& EXAMINATION 8 my boy to go in with me, but he just got married, and
7 BY MS. JONES: 7§ eouldn't afford no insurance, so he, his wife said
g Q. M MeClellan. my name is Jamic Jones, and | 8 no.
2 know you're hard of hearing, So at any point you ¢ S0 1sold my — I sold out. Then [ went to
L0 need me to speak up or repeat mysell, you let me 10 work for the eity up here being the street
11 know, and 1 will do so. Okay? 11 superintendent, And they didn't pay enough mo ney so
12 A.  Okay. 12 T hired, went to the mayor and hired my, got him to
L3 Q. Okay. Irepresent the railroad in the action 13 hire my wife over the parks and stuff.
14 that the city has filed against it. You were L4 And here Isit today. 1 got fired for
15 subpoenaed here mda)'; correct? 15 telling the truth. The mayor was drawing an illegal
16 A. (Witness nods head.) 16 IRA, and 1 reported her to the council.
17 (Exhibit No. 246 was marked.) 17 First of atl, I reported it to the council.
18 Q.  Allright. 1 have attached that as 246, The 18 And they wouldn't do anything, so 1 reported what |
19 subpoena asked you to bring certain documents with | 19 knew about it. And then she got beat in election,
20 you. Did you see that on the subpoena? 20 and then she paid the city back. In my opinion, she
21 A. No, I hadn't paid much attention to that. 21 was going (o steal that money.
22 Q. Okay. I'm going to ask you to -- 22 Q. Allright. Solet me kind of make sure |
23 A. lcan't write, 1 mean. 23 understand.
24 Q. No, Lunderstand. Canyourcad if Task youto | 24 A, Itwas $12,000.
25 read one through six? 1 am just going to ask you to | 25 Q. So the mayor that you're talking about was
Page © Page 8
1 read that and then tell me if you would have anything 1 Carol Sncath?
2 like that, Okay? 2 A, Yes.
3 AL Okay. (Witness reviews document.) Okay. | 3 Q. Okay. And so there was an issue with an IRA;
4 have none. 4 is that correct?
5 Q. Okay. Thank you so much, Tell me a litde bit 5 A, Yeah,
about your background. where you were born, how long & Q. Tell me what the issue was.
you've lived here. 7T Ao Well, after ten years the clerk and the mayor
8 A, Lwas born in Altus, Arkansas. 1 lived at Cass 8 automatically gets half salary. So once you qualify
9 when I was, you know, a little boy. My grandparents 9 for that, you can't draw another one,
10 lived out there, and then we moved (o town when | was| 10 Q. Okay.
11 about, tet’s see, seven years old, 11 A, That's what it was.
12 I lived up there by the hospital helicopter 12 Q. Okay.
13 padina two-story house on the corner. They tore it 13 A, And she went ahead and drawed for, until Sonya
14 down. I lived there -- well, my grandparvents, they Eveld caught her in 2000 -- the seventh month of
15 dived one, two, about two or three blocks away. My 2012, And then Carol stopped, and she was going to
Lo mom and dad got a divorce, and [ lived with my take that money when she got beat, but she couldn't
17 grandparents up there. 17 take it after | reported it.
18 Q. Okay. 18 Q. Okay. And so you were fired, you believe, as a
L9 A. And I went to school and got my football jacket 19 result of reporting --
20 and class ving, and I - then I quit and went to work 200 AL Well, let's go back a little bit. Let's go
21 onthe interstate when I was, 1 guess, a junior. 1 21 back to 2000,
22 would have been a senior. 20 Q. Yes, sir.
23 Then I went to work building roads and 23 A. 1 was on the council --
»

Q. Okay.
A, -~ until 2006. Then I was hired to be the
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1 street supervisor by Vernon McDaniel. i a backhoe right now, but that's all [ can do. 1
2 Q. Okay. Allright. So I guess what you were can't - if [ wall to the, let's say the church up
3 telling me is you thought you had been fired by Carol 3 here, that's about as far as [ can go. My ch est
4 Sneath because of reporting her for this IRA 4 starts burning.
5 violation? 5 See, they got me on heart pills. 1 got &
5 AL Well, that ain't what she said, but she said 1 5 heart problem, too, and diabetic, and I ain't going
7 left a meeting, about the high school road. 7 to lie.
3 Q. Okay. 8 Q. No.sir. And | think T went through this
9 A, Butl]leave all meetings. I mean, when 1 get 9 littde bit of -~ [ have done a number of these since
10 done talking, I leave. 10 carly this morning, so I'm starting to forget what
L1 Q. Allright. 11 I've said and not said. At any pointif you neced a
12 A. ldon'tstay for the other stuff T ain't 12 break you let me know, and we'll take one today.
13 involved with, L3 Okay?
Q. Okay. 14 A, Okay.
A.  And she said [ left a meeting, but she left the 15 Q. AndMs. Janess is getting down everything we

room, her and Sonya, and I was disoriented, I mean| 16 say today. so. and you have been doing a really good
confused. Ididn't know what was going on. Job of this today, but just make sure you verbalize
Q. When was your stroke? your responses because I can't get -- she can't gel

A, My stroke was -- let me tell you about a down head nods, and you've done a great job of that
stroke. It never ends, today, but -~

Q. Ub-huh A, Can't what?

A.  There's pain all of the time. But you get, you Q. Verbalizing your responses, you have done a
can't move your arm or your leg, but if you go to 23 great job. but if Task you to say "yes" or "no" or
therapy you can move if, you know. But, see, that | 24 verbalize if you shook your head or something, that's
hurts right there and right there in my muscle. | 25 only for the record; okay?

Page 10 Page 12

L used to be 210-pounds. I'm 165 now. 1 A. Okay.

2 Q. Uh-huh, 2 Q. Andiftask youa question today that you
3 A, SoitKkills you eventually. 3 don'tunderstand. you let me know. and 1 will
4 Q. What ycar was your stroke? 4 rephrase it for you: okay?

5 A, February the 2nd, two years ago. 5 A, Okay.

& Q. Okay. Areyouonany -- well. | guess is it & Q. Doyourecall - do you understand what the
7 true to say that there may be, there may be things 7 lawsuit here between the city and Union Pacific

g that's hard for you to remember because of your g Railroad is abowt? Do you -- are you aware of that
9 stroke? 9 lawsuit?
10 A. No. I can remember back when I was a baby. | 10 A, Yeah, I'm not for it or against it.
11 Q. Okay. 11 Q. No, and I'm just -~ are you aware of kind of
12 A, I mean five years old. 12 whatit's about?
13 Q. Okay. Do you take any medication that affects 13 A, About the road going over it?
14 your, your ability o remember anything? 14 Q. Yes,sin
15 A. No. 15 A, Yeah,
16 Q. Okay. 16 Q. Okay. Do youremember a crossing -- remind me.
17 AL Djustean't - 1 can think just like 1 used 17 I's cast of the depot: right? I'm getting it
18 to. 18 confused.
19 Q. Right. 19 MR, BROCKE'TT: Yeah.
20 A, Butl can't explain it like I want to, 20 Q. Okay. Eastof the depot?
21 Q. [lunderstand. 21 A, Yeah, there was a dump down there.
2

Q. Okay. When's the fast time vou would have used
that crossing?

A, Oh, let me see.

Q. And you can give me a -

22 A. Youknow, I get frustrated. 1'm just as smart
22 as | always was.

4 Q. Uh-huh.
5 A. T mean, I know I can't do stuff, but I can run

3 (Pages 9 to 12)
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] A, Probably -- on foot -- L Q. Okay. And I'm assuming you started with one
2 Q. Okay. 2 mayor and then went to a different mayor. What mayor
3 A, --oranything? Well, | was about 12 years 3 did you start with?
1 old. 4 A, Dstarted with Todd Timmerman,
5 Q. Okay. 5 Q. And then who was the next mayor?
& A, Probably. & A, Hewentto prison.
7 Q. And did I gel your date of birth? T Q. Right. Who was the mayor after Mr. Timmerman?
3 A, No, 3 A. That was real stressful for me.
9 Q. ldon'tthink I did. What is your date of 9 Q. Okay.
10 birth? L0 A, I mean, he had five kids. That broke my heart
11 AL 11-23-51. 11 really to have to send him to prison.
12 Q. Okay. 12 Q. Who was the mayor alter Mayor Timmerman?
13 A. The day before Kennedy got killed. 13 A. BatColey.
14 Q. Yes,itwas. You have never done - well, let 14 Q. Okay. Doyou--
15 meask you this. Do you know what -- i l say the 15 A, lden'tknow his first name. Heis dead. We
16 street Oliver Street, would you know where that was? 16 buried him.
L7 Ay Well, now 1 would. 1 didn't know until this 17 Q. Do youremember at any point when you were on
18 all came up, you know. 18 the council anyone, any discussion on the council
Q. Okay. So when you were [2 and you used that 19 about the crossing?
crossing, you didn't call it Oliver Street, to your 20 A. No.
knowledge? 21 Q. Okay. Allright.
A, Hdidn't. 22 A, Ddon'tthink it's in the minutes. You would
Q. Okay. Did you call it anything? 23 have to check.
A, Well, it was just a dirt road that, that went 24 Q. Okay., And there were sometimes discussions

over the tracks and down to a sandbar, and you drove} 25 that happened that aren't in the minutes: correct?

Page 14

L down that sandbar -- it was just a, kind of a 1 A, Okay, repeat.
2 homemade road. You know what I mean? 2 Q. Nevermind. Withdrawn.
3 Q. Ub-huh. 3 MS.JONES: [ think that's all the
4 A, Just - it was made by cars and (rucks, you 4 questions | have for you. sir. Thank yvou
5 know. And you drove down to the sandbar, and that 5 s0 much.
5 was a huge sandbar there, and it was just a dump. 5 LEXAMINATION
7 BY MR, BROCKETT:

7 Everybody dumped their trash out there from
£ everywhere. And they'd bura it. And when you would 8 Q. FPvegotacouple. Do you remember any other
families that lived down there. down by the dump?
A. No.

Q. Just the Hobbs family was the only one?

A. 1ldon't - yeah, I couldn't believe they lived
there.

Q. Right

A.  You know, but that's the only ones 1 know of.
Q. Okay. Do you remember a pallet plant being
down there or a fumber company?

A. No.

e
O

% dump - there was a family that lived down there

N4 named the Hobbs, Hobbs, and they lived in a cardbhoard

]
11 house.
12 When you would dump your stuff out, they
1

Lad D3

2
.3 would run over there. They were poor, real poor

=

L4 people, and they would run over there and look and
15 see what you dumped.

16 Q. Okay.

A, And I remember asking my dad, | said, Does them

~J

o

people live down here? And he said yes,

2]

Q. Okay. 9 Q. Okay.

A, So I thought that was terrible, 20 MR, BROCKETT: All right. That's all

Q. What - you said you served on the city council 21 I've got.

from 2000 10 20067 22 MS. JONES: Thank you for your time,
23 AL Yes. 23 sir. Tappreciate it.

24 Q. What ward did you represent? 4 THE WITNESS: Well. hold it. 1 have
25 AL Three. Two. 25 got one more thing to say.

4 (Pages 13 to 16)
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L7
| MS. JONES: Yes. sir? 1 COURT REPORTER'S CERTIFICATE
2 THE WITNESS: Now. this is lor the 2 STATE ”’; ARKANSAS)
3 walih elare of the neonle. Th: 38
; hL,d“,h T{ld \\lehn‘u (.)( ‘ll‘u, F;fn!:. Ihat 3 COUNTY OF SALINIE )
* manhole on that cornet oF Beil? 4 L IANESS FERGUSON SMITH, COR. RPR. a
3 MR, BROCKETT: Uh-huh. 5 Notary Public in and for Saline County, Arkansas do
o THE WITNESS: And river, the EPA needs & herehy certify that the facts stated by me in the
7 1o know about that because Cecil Zoycopper 7 caption of the foregoing matter are true; and that
i (phonetic) put an overflow pipe that goes & the foregoing matter was transcribed by me, to the
g from that manhole down 1o a drain box. , best of my ability and umlcrst‘anding, (rom my machine
10 MR. BROCKETT: Okay. j L«,) §honh:md notes (.al\en at the time and place set out
) T WM TG s Tp e oo L1 n the caption hereto.
11 FHE WITNESS: Raw sewer. raw sewer. 12 Tn accordance with Rule 30(c) of the
12 I it rains. the raw sewer runs into the, 13 Rules of Civil Procedure, review of the transcript
13 under the railroad track and into the 14 was waived by the deponent or a party thereto,
14 river. 15 ILFURTHER CERTIFY that | am neither
15 You can't build nothing on that river 16 counsel for, related to, nor employed by any of the
\ - ) o . . . , 17 parties to the action in which this proceeding was
16 on account of that raw sewer until that's o Lo o -
. 5 18 taken: and, further that Tam nota relative of
17 fixed. 1% employee ol any attorney or counsel employed by the
18 EXAMINATION 20 parties hereto, not financially interested or
19 BY MS. JONES: 21 otherwise, in the outcome of this action.
20 0. Ok'dy. 22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
21 A. And y'all have a pipe. That pipe is almost . this, the 3rd day of March. 2015,
22 stopped up. So when it floods, you know, like a ’
23 two-inch rain, there's two foot of water on that 54 JANESS FERGUSON SMITIL CCR. RPR
24 corner right there. Notary Public for Saline County
25 And somebody needs to -- I'm not going to 25 and Court Reporter.

Page 18

do it, but I've told the mayor, and I've told
different people. I saw Cecil put that in, and he
went like that (gestures), and [ drove on,

Q. You're mimicking putting a finger to your lips
5 like be quiet?

& A, Yeah.

7 Q. Okay. All right, thank you so much.

2 A, Thatis, thatis a federal offense. That's

(U]

=N

10 Q. Okay. Al right. Thank you so much.

11 A, Okay.

12 Q. lappreciate your time today.

13 A, Now, I'm not for or against the riverfront, but
14 that's got to be fixed before you can build anything
15 down there,

16 MS.JONES: All right. Thank you so

17 much.

18 (The deposition was concluded at 9:36 a.m.)

19

20

21

5n

23
24

-
20

i

5 (Pages 17 to 19)
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3 ON BEHALE OF THI PLAINTIFF:

4 CHRISTOPHER D. BROCKETT, ESQ.
Sayre & Brockett

5 401 West Commercial Street
Ozark, Arkansas 72949

8 ONBEHALF OF THE DEFENDANTS:
9 JAMIE JONES, ESQ.

Friday, Eldredge & Clark

400 West Capitol

Suite 2000
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R

o
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L

INTHE UNITED STATES DISTRICT COURT 1 INDE X
FOR THE WESTERN DISTRICT OF ARKANSAS N o
FORT SMITH DIVISION “ 7 ;
2 EXAMINATION
CITY OF OZARK, a Municipal Corporation PLAINTIFF 1 By Ms. Jones ... 14
.
Vs CASE ACTION NO. 210 V-02196-TL13 5
LINION PACIFIC RAHLROAD COMPANY 6
ARKANSAS STATE HIGHWAY 7
COMMISSION, as Governing Body of the o
ARKANSAS STATE HIGHWAY AND @
TRANSPORTATION DEPARTMENT, DEFENDANTS 9
10
ORAL DEPOSITION OF ANDREW POST 11
12
March 3, 2015 13
14
15
16
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third, Suite 302 24
Litife Rock, Arkansas 72201 -
5013725115 &
Page 2 Pages 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF ANDREW POST,

2 witness produced at the request of the Defendants,

3 was taken in the above-styled and numbered cause on
4 the 3rd day of March, 2013, betore Janess Ferguson
5 Smith, Certified Court Reporter and Notary Public in
& and for Saline County, Arkansas, a1 the Offices of
7 Sayre & Brockett, 401 West Commercial Street, Ozark,
3 Arkansas, at 10:32 a.m.
g
14
11 R I A
12
13 STIPULATIONS
14 Itis stipulated and agreed by and between
15 the parties through their respective counsel that the
16 deposition of ANDREW POST may be taken for any and
17 all purposes according w the Federal Rules of Civil
18 Procedure.
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1 ANDREW POS'T, 1 A, That's correct.
2 the witness hereinbefore named. having {irst been 2 Q. Okay. Have you ever been on the ¢ity council
3 duly cautioned and sworn or affirmed to tell the 3 for Ozark?
4 truth, the whole truth and nothing but the truth. 4 A. Ihavenot.
5 estified as follows: 5 Q. Okay. Have you ever been on Main Street Qzark?
6 EXAMINATION & A, I havenot.
7 BY MS.JONES: 7 Q. Okay. Have you ever done anything in local
8 Q. Mr Postowe met briefly, but my name is Jamie 8 city government in Ozark?
9 Jones, Trepresent Union Pacilic Railroad Company in{ % A, Notin city government, but I've been active in
10 the city's action that it has filed against it. Have 10 participating.
1L youever given a deposition before? 11 Q. Okay.
12 A, Yes. 12 A. Thave been in other forms of government,
13 Q. Okay. Well, then, you kind ol know what's 13 Q. Okay. Tell me -~ do you understand or do you.
14 going on today but just some brief reminders. 14 do you have any knowledge about what this lawsuit is
15 Ms. Janess, our court reporter, is getting everything 15 about?
16 wesay down. which means a couple of things. 15 A, Ldon't totally understand what it's abourt,
’ You may anticipate exactly where I'm headed 17 Q. Okay. Have you -- you have been listed on the
in a question, but il you will allow me (o finish my 18 city's witness list as somebody to talk about the use
question. I will allow you to finish your answer so 19 ofacrossing cast of the depot in downtown Ozark.
we are not speaking on top of one another. Okay? 20 Do you know where that is located?
A. Okay. 21 A, Yes.
Q. That will make her job a fot casier. The 22 Q. Okay. Have you ever used a crossing located
27 sccond thing is she can't get down nonverbal 23 justeast of the depot in downtown Ozark?
24 responses. so although | understand head nods or 24 A, Yes.
25 uh-huhs or huh-uhs, she can't get that down, so | 25 Q. Okay. Can you tell me what occasion you used
Page 6 Page 8
L will ask you to verbalize your responses. Okay? 1 it for and approximately the year?
2 A. Understood. 2 A, We were in that area in 1981 offloading tanks
3 Q. Youwill probably forget, as does everyone 3 offarailear, and I would imagine -- the main reason
4 sitting in your seat, and | will remind you. 1 don't 4 why we crossed the tracks then was really to park a
5  doittoberude. Allright? 5 vehicle,
6 A, Thank you. & I also was in that area as a -- growing up
7 Q. Andilatany point you need a break, | don't 7 asa child 1 would go down to the river there for
8 think we will be very long. but if you need a break. 5 fishing. 1 would also as a teenager.
9 you just let me know, and we will take one. Okay? 9 And in my twenties | went over there to
10 A, Very good. 10 harvest bamboo or cane. 1 call it cane. | think
11 Q. Allright. Now, why don't you go ahead and 11 technically it's bamboo, not a lot, but I would get
12 give us your home address? L2 what a lot of people would think of as fishing poles.
13 A. 8000 Beulah Land Drive, Ozark, Arkansas. 13 Weused itin the vineyard for training young vines
14 Q. Okay. Andwhat is the best phone number o 4 up.
15  ceach you? 15 Q. Okay. What's your date of birth?
16 AL (479)209-4614. 16 AL It's 11-12-1959.
17 Q. Okay. Mr. Post, have you lived in Ozark allof | 17 Q. Okay. So that makes you how old as we sit here
18 yourlife? 18 today?
19 A, Except when I was away at school, yes. 19 A, I'm 35,
20 Q. Okay. Tell meabout your educational 20 Q. Okay. So the - the last time, then, as yvou've
21 background. 21 kind of gone through the different times you might
22 A, L'have a four-year coliege degree, BSBA from | 22 have used that crossing. the most recent would have
23 University of Arkansas, business administration. | 23 been this '81 offloading tanks ofT of a railcar: is
24 Q. Okay. And your family is in the wine making 24 hatright?
25 business; correet? 25 A. That's the last time 1 can remember,

Janess

Bushman Court Reporting

Ferguson

2 (Pages 5 to 8)
Smith

501-372-5115
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Page 9 Facye 11
Q. Okay. Allright. Now tell me. vou were L Ao T know that it's Oliver Street, but there was
2 olfloading tanks ofTa railear. Can you explain 2 also another crossing down by Bell Street.
3 that? Can you tell me, was it a Union Pacific car 3 Q. Okay.
4 you were using. or was there some other railroad that 4 A, That we did talk about. But did I know then
5 was using the line? 5 what the name of the street was, no. 1 did not know
& A, ldon't remember which railroad it was., & what the name of the street was.
7T Q. Okay. But-- T Q. Andyou know now. you have been told that the
8 A, Butlordered ten 4,000-gallon tanks that came 8 cily calls it Oliver Street because of this lawsuit:
9 from spring, from Washington, Missouri. Zero ¢ correct?
10 Manufacturing produced some wine tanks for me. 10 A, Tunderstood that it was always called Oliver
11 Q. Okay. 11 Street, irregardless of this lawsuit.
A, And then ] had - hired Marshall Chrismanto | 12 Q. But you don't have any personal knowledge of
unload them, and Marshall, Marshall's son, Steve, ran] 13 that?
14 the crane. 14 A, Well, yes, 1 read it on maps.
15 Q. OQkay. 15 Q. Okay. What maps bave vou vead it on?
16 A, And offloaded the tanks onto a trailer. 16 A, City maps. I have seen it on city maps.
L7 Q. Okay. Iassume that there was some 17 Q. Okay. Have you done any investigation as to
18 coordination with the railroad in order to get that 18 whether or not Oliver Street was a city street?
19 done then: correct? 19 A. No, I did not.
20 A, Yes. 24 Q. Okay. Youdon't have any knowledge as 1o
21 Q. Okay. Youhad permission from the railroad to 21 whether or not the city had done anything official 1o
22 be there; correet? 22 make Oliver Street a public street; correct?
23 AL Well, that's where they parked the car. 23 A. Tdon't have that information.
24 Q. Right. So there had been some coordination? 24 Q. Okay.
A.  Tdon't remember getting permission from the 25 MS.JONES: All right. Thank you for
Page 10 2
L railroad - 1 your time. | appreciate it here today.
2 Q. Okay. 2 THE WITNESS: You're welcome, Jamie,
3 A, --but they parked the car there, 3 MR. BROCKETT: No questions.
4 Q. Right. and there, obviously. had 1o be some 4 (The deposition was concluded at 10:41 a.m.)
5 coordination from them. they knew to park it there so 5
& that you could get the tanks off ol it; correet? 6
7 A, Ldon't know how they knew to park it there. | 7
5 really don't, 3
3 Q. Okay. Allright. T guess, I guess I'm just, 9
from a commonsensical level they weren't anticipating 10
that you were going to steal them ofT the car. They 11
12 knew that somebody was coming to get them offthe car | 12
13 foryou: right? 13
A, Yes, 14
15 Q. Okay. All right. [s that kind of the extent 15
16 of youruse of that crossing that we have talked 16
17 about today? 17
18 A, Forme,ves, 18
19 Q. Okay. And when we're talking - you don't have 19
any knowledge about the -- back up. The street that 20
this crossing was on, do you know what that streel 21
was called? 22
A, 1do now because I know, I know that much about| 23
what's going on. 24
25 Q. Okay. 25
3 (Pages 9 to 12)
Janess Ferguson Smith
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COURT REPORTER'S CERTIFICATE

STATIE OF ARKANSAS)
}ss.
COUNTY OF SALINE)

LJANESS FERGUSON SMITH, CCR, RPR, a
Naotary Public in and for Saline County. Arkansas do
hereby certify that the facts stated by me in the
caption of the foregoing matter are true; and that
the foregoing matfer was transcribed by me, to the
best of my ability and understanding. from my machine
shorthand notes taken at the time and place set out
in the caption herelo.

In accordance with Rule 30(e) ol the
Rules of Civil Procedure, review of the transcript
was waived by the deponent or a party thereto.

[TFURTHER CERTIFY that | am neither
counsel for. refated 1o, nor employed by any of the
parties to the action in which this proceeding was
taken; and. further that | am not a relative or
employee of any attorney or counsel employed by the
partics hereto, not financially interested or
otherwise. in the outcome of this action.

GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this. the 3rd day of March, 2015,

JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Saline County
and Court Reporter.

Janess Ferguson Smith
Bushman Court Reporting
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By Ms. Jones .. ........... .. .
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Vs CASE ACTION NO. 2 1-4-CV-02196-T113 5  EXAMINATION
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Page Pages 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF MATTHEW POST.
z 2 witness produced at the request of the Defendants,
3 ON BEHALF OF THE PLAINTIL: 3 was taken in the above-styled and numbered cause on
1 (" I ]Rlb’l OPHER D. BROCKETT, ESQ. 4 the 3rd day of March, 2013, before Janess Ferguson
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12 Procedure.
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ge 5 7
1 MATTHEW POST. I A, Yes.
2 the witness hercinbetore named. having first been 2 Q. Okay. When were you on Main Street Qzark?
3 duly cautioned and sworn or aftirmed to tell the 3 A, Oh, few times a week, [ mean.
4 truth, the whele truth and nothing but the truth. 4 Q. Souare you a current member?
5 testified as follows: 5 A, Yeah
5 EXAMINATION 6 Q. Okay. And how long have vou been a member of
7 BY MS.JONES: 7 Main Street Ozark?
3 Q. Mr Post, my name is Jamic Jones. I represent 8 A, No, Main Street Qzark,
9 Union Pacilic Railroad in this action that's been 9 Q. Oh, youmeant -
10 brought against it. Have you ever given adeposition [ 10 A, 1 thought you said on Main Street. No, I have
11 before? 11 not been a member of Main Street.
12 A. Yes. 12 Q. Okay. And that was an example of what I will
13 Q. Okay. Since yvou're famitiar, 'l just Kind of 13 tell you now. sometimes | am going to ask a really
L4 hitsome highlights. Ms. Janess, our court reporter, 14 bad question. and when | do just correct me and have
15 s taking down everything we say. which means a 1S5 werephrase it for you. Okay.
16 couple of things for vou and 1. 16 A, Okay.
1 IFirst, T understand head nods and uh-huhs 17 Q. Okay. So you have never served on the
18 and huh-ubs and other nonverbal communications, but | 18 organization Main Street Ozark?
19 she can't get that down for the record, so if you 19 A, No, Fhaven't.
20 will verbalize your responses 1o me. Okay? 20 Q. Okay. Are you -- have you at any point hived
21 A, Yes, okay. o1 in Qzark?
22 Q. And you will probably forget that at some 22 A, No.
23 point, because every witness does. 11 remind you, 23 Q. Okay. Soyou have always lived in Altus or
24 Ddoitjust for our record. not be rude. Okay? 24 outside of Ozark proper?
25 A, Okay. 25 A, Al of my life.
Page 6 Page 8
1 Q. Andthe other thing is. you may anticipate 1 Q. Okay. Do you understand what this lawsuit is
2 where I'm going with the question and start 1o 2 about?
3 answer, but if you wil allow me to get my full 3 A 1think I do,
4 question out, T will allow you Lo {ully answer the 4 Q. Okay. What is your understanding?
5 question before | start speaking again, so we are not 5 A, That there is a couple of streets down the
& speaking on top of one another. All right? & railroad track that were closed, and Ozark City wants
7 A, Allright, 7 o open them again,
8 Q. And this probably won't take very long. You 8 Q. Okay. In particular there is a, there was a
3 notice it didn't take very long with your son, so we 9 crossing east of the depot in downtown Ozark that the
10 probably won't take (oo long today, but il at any 10 ety is referring to as Oliver Street. Have you ever
L1 point you need a break or you need a drink water or 11 heard of Oliver Street?
12 something, you let me know, and we will take care of 12 A, Yes,
13 that for you today. Okay? 13 Q. Okay. When did you [irst hear of Oliver
14 A, Okay. 14 Sireet?
15 Q. Canyou give me your date of birth? L5 AL O, it's been a long time ago,
16 A. March the I5th, 1925, 1e Q. Okay. Did you hear it reterred to as Oliver
17 Q. And what is your home address? 7 Street or just knew that there was a street?
18 A. 1808 Saint Mary's Road, Altus, Arkansas. 13 AL T just knew that it was a street,
12 Q. Okay. And what is the best phone number to 19 Q. Okay. Youdidn't know what the name of it was?
reach you? 20 A, No.
A. 4068-2321. 21 Q. Okay. And that crossing -~ tell me about that
Q. Okay. And have you ever been involved with 22 erossing. Did you ever use it?
Ozark city politics? 23 Ao L, T used -~ it was one of them Oliver
A. No. 24 Street -- 1 did use Oliver Street as much as the one
25 Q. Okay. Have you ever been on Main Street Ozark? 1 25 below, east of there that I went across onee in a
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L while, 1 A.  Yeah, yeah,
2 Q. Okay. Soyounever used the crossing east of 2 Q. Do youremember about what year that was or
3 the depot that the city is referring to as Oliver 3 what decade?
4 Street? 4 A.  This was in the fifties and sixties.
5 AL ldon'trecall 5 Q. Okay. Any other time that you can recall using
5 Q. Okay. & that crossing?
7 MS. JONES: [s there any other reason 7 A. No.
3 that you have listed him as a witness? g MS. JONES: Allvight. Thank you so
9 MR. BROCKETT: No. 9 much, Mr. Post. | appreciate vour time.
10 MS. JONES: Okay. 10 EXAMINATION
il MR. BROCKETT: My understanding was 11 BY MR.BROCKETT:
12 that he had used the Oliver Street 12 Q. Mr Post, do you remember a company called F&S
13 crossing. 13 Lumber Company that was located south of the railroad
14 MS. JONES: Okay. 14 tracks?
15 BY MS.JONES: 15 A, Yes.
5 Q. Allright. So, Mr. Post -- L& Q. Didyouever have any business dealings with
A, Well, I'm not sure what street that it was. 7 F&S Lumber Company?
Q. Tell me the crossing that you have a memory of 18 A, Yes.
using. Let's start there. 1% Q. Canyou bricfly describe what those were?
A, Wewent, would come down from the, from the | 20 A.  We bought lumber, lumber there. I was always
Legion hut. 21 building something. That would appear to be the
Q. I'msorry. The where? 22 rasiest place to get it.
A. Where the Legion hut is. 23 Q. Okay. And do you remember how you got to &S
Q. The Legion hut, okay. 24 Lumber Company.
MR. BROCKETT: The American Legion 25 A, Well, I come down that street by the Legion
Page 10 Page 12
1 building. L hut -
2 A.  Yeah, the American Legion hut, the old Legion 2 Q. Okay.
3 hut, and then you, you cross, you crossed there, 30 AL -~and..
4 Q. Okay. Was that cast of the depot, east of the 4 Q. Andyouwould cross the raitroad tracks?
5 depot? 5 A, Youdidn't have to cross the railroad tracks
5 A.  FEastof the depot, yes, & there. The lumber company was on the north side.
7 Q. Okay. Andwhat. what would that road go to? 7T Q. Well, that was M&K - or M&S --
5 A. It went down the river. B AL M&S?
3 Q. Okay. Didit go to a dump, a city dump? 9 Q. --lumber Company. Yeah. There was also an
10 A. You know, | - I really don't know what it went| 10 F&S Lumber Company. Did you ever buy anything from
11 to. I remember going down there hunting rabbits. | 11 F&S Lumber Company?
: Q. Hunting rabbits, okay. 12 A, No,it was M&K.
A. That's the only thing | remember. 13 MR. BROCKETT: Okay. All right. No
Q.  Okay. Do you remember about what time period | 14 further questions.
it was that you would go down there and hunt vabbits? | 15 MS.JONES: Thank you, Mr. Post. 1
A.  This was in the forties. 16 appreciate your time.
Q. Okay. Do you have any memory of using that 17 (The deposition was concluded at 10:30 a.m.)
location or that crossing afler the 1940's? L8
A. No. 19
Q. Okay. all right. 20
A.  Ddidn't cross it. | remember unloading cars 21
there. We got sugar shipped in. 12
Q. Okay. And]assume that that would be 23
something you would coordinate with the railroad in 24
order to go pick up your shipment there? 25
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1 BOB BOND. 1 have marked as 254.
2 the witness hereinbefore named, having first been Z (Lixhibit No. 2534 was marked.)
3 duly cautioned and sworn or aftirmed to tell the 3 BY MS.JONES:
4 truth, the whole truth and nothing but the wtruth, 4 Q. And on that subpoena there were some documents
5 testified as follows: 5 that we requested. Did you look through that to see
& EXAMINATION 6 i you had any documents that would be responsive?
7 BY MS.JONES: 7 A, Yes,ma'am, but | didn't have any.
3 Q. Mr. Bond. my name is Jamic Jones, and | 8 Q. Okay.
9 represent Union Pacific Railroad Company in a lawsuit 9 A, All I've got is up here, and that won't be
10 that the City of Ozark has filed against it. 10 much,
11 You've been listed by the city as somebody 11 Q. Noproblem. Allright. Well, tell me what is
12 who knows about a crossing east of the depot in 12 your date of birth.
13 downtown Ozark. and so that's what we are here to 13 AL 9-4-30.
14 talk to you about today. Okay? 14 Q. And, sir, have you lived most or all of your
5 A, Okay. 15 lifein Ozark?
16 Q. Have you ever given a deposition before? 16 A, All my life,
17 A, Oh, when I was -- like I said, when 1 was 17 Q. Okay. And you told me. you said belore we
18 working for Arkansas Valley I was in on several, but | 18 started that you used to work for the co-op?
12 T wasn't, you know, I wasn't a victim. 19 A, Yes,ma'am.
20 Q. Allright. Let me tell you a little bit about 200 Q. Okay. Whatdid yvou do for the co-op?
21 kind of the rules of the deposition. 21 A, Well, I started out lineman, groundman, ended
22 A, Okay. 22 up adirector of operations.
23 Q. Ms. Janess is our court reporter, which means a 23 Q. Okay.
24 couple of things. She has sworn you in -- 24 A, Retired in '92, so that's been a long time ago.
25 A, Yeah. 25 Q. Well, Ido some work for Entergy. so I'm pretty
Page b Page 8
L Q. --s0 vouare under oath? 1 familiar with those types of jobs.
2 A, Yes. 2 A, Yeal.
3 Q. Andsheis taking down everything we say. 3 Q. Okay. What is your home address?
4 A, Yeah, 4 A, 10s.
5 Q. Which means a couple of things lor you and 1. 5 Q. Okay.
6 One. you may anticipate where I am going with a 6 A. Highway 23 South.
7 question and start o answer and talk over me. 1 7 Q. Okay. And what is the best phone number to
8 you will refrain from doing that and let me get my 8 recach you if we need to talk to you?
2 whole question out to you [irst; okay? 9 A, 209.
10 A.  You bet, 10 Q. Okay.
11 Q. And @ will fet you respond in kind. That way 11 A 127
12 she doesn't have to try Lo get us talking at the same 12 Q. Okay. Go right ahead.
13 time: okay? 13 AL 667-2973 is my home.
14 A, Okay. L4 Q. Okay. And you've had no history working in the
15 Q. Andyou're doing a good job of this. 15 railroad business: correet? [i's just been working
16 verbalizing your responses to me. Even though | 16 forthe co-op?
17 understand uh-hubs or huh-uhs and nodding of the 17 A, That's right.
13 head. she can't get that down for the record. So if 18 Q. Andyou'vegot a Cattlemen's Association jacket
19 you will just verbalize your responses; okay? 19 on?
20 A, Yes,ma'am, 20 A. Ohyeah, I'm a member of the Cattlemen's
21 Q. Youwill probably forget at some point, and | 21 Association for several years.
22 will remind you. and 1 don't do that o be rude. 22 Q. Okay. Allright. Well. tell me, there is --
23 justdo it so we can get a clear record; okay? 23 tell me what you know about a crossing, a railroad
24 A, Okay. Good. 24 crossing located east of the depot in downtown Ozark.
25 Q. Andwedid serve you with a subpoena, which 1 | 25 Do you know what I'm referring to?

Janess

Bushman Court Reporting

2 (Pages 5 to 8)

Ferguson Smith

501-372-5115



Case 2:14-cv-02196-TLB Document 41-17

Baob

Bond 3/3/201%

City of O

Filed 04/29/15 Page 4 of 6 PagelD #: 1.897

ark v. Union Pacific Railroad Company

Page 9

A. Yes, ma'am.

people like - they had their little horses there in

2 Q. Okay. MHave you ever had occasion to use that 2 this fittle pasture.
3 crossing? 3 And I have been with them, you know, g0
A, Yes. Just, it wasn't on business but just to 4 across there just goofing off, and in this little —-
5 go to the dump and stuff like that. 5 there was quite a bit of room between the depot and
6 Q. Okay. & the river. In fact, above the old jail -
7 A, The dump was across the railroad track. 7 Q. Uh-huh,
30 Q. Okay. So you used that crossing to access the 3 A, --going down that street there was a ecrossing
9 dump? 9 there. Houses was in that. There were houses in, on
10 AL Yes, ma'am. 10 the river.
11 Q. That used to be kind of where the river is now? 11 John Adams, | remember one fellow that
12 A.  That's right, yeah, 12 lived there, but every time you get one of themy
13 Q. Okay. Did you use it for any other thing -- 13 pretty good floods, you get up on the houses, you
14 A. No. 14 know, but that was another crossing that 1 remember
15 Q. --other than getting to the dump? 15 back then.
16 A, No,ma'am. 16 Q. Wasthat the other crossing on this side of the
17 Q. Okay. Socanwe agree that you haven't used 17 jail?
18 the crossing since. at least since the seventics when 18 A, That's right.
13 the river got changed? 19 Q. Wasthat the ferry crossing?
20 A, That's right. 20 A. That's right. Yeah, you bet.
2. Q. Okay. [sthere anything when you were doing - | 21 Q. Okay.
: well, strike that. Okay. So this road was kind of 22 A, I remember ferry days.
2. an old gravel road? 30Q. Well, the history is pretty interesting of
24 A. Yes, ma'am, 24 everything that's going on.
25 Q. Okay. 25 A, Yeah,
Page 10 Page 12
1 A, Yeah, 1 Q. Butyou said. did you ride horses down south of
2 Q. Did you know what the street was called? 2 therailroad tracks?
3 A, No,ma'am, 3 A. Oh yeah, yeah.
4 Q. Okay. Have you ever heard a strect called 4 Q. Okay. Do youremember when that was?
5 Oliver Street? 5 A, No, it was in the forties, I imagine,
5 A, 1've heard of Oliver Street, but I really don't ) Q. Okay.
7 know if that was - I don't know where it was at. 7 A, It was forties and -- | got out of school in
2 Q. Okay. 8 48 here.
9 Q. Allright. Well, thank vou for your time. sir. 2 Q. Okay.
10 [appreciate it today. That's all of the questions 1 10 A. T hadn't-- I told a lot of people I haven't
11 have 11 been a mile from the house since I was born,
12 A, Olkay. 12 Q. Tunderstand.
13 MS, JONES: He may have some questions L3 A, And ] was brush hogging back this fall, and 1
14 for you. 14 brush hogged by this house. 1 just got to studying
15 EXAMINATION 15 it, well, I was born there 84 year ago.
16 BY MR, BROCKETT: 16 Q. Ohwow.
1 Q. Tjust have a couple. 17 A. Yeah.
18 A, OKay. Lwas just going to tell you a story 18 Q. Southofthe railroad tracks do you remember a
182 about the little pasture that was across the, from 19 company called F&S Lumber Company?
20 the depot, between and the river, 20 A, M&S.
21 Q. Uh-huh 21 Q. M&S?
22 A. lmean, you don't -- this is just -- 22 A. That's --
23 Q. Ispartofit. Goahead, 23 Q. s that south of the raitroad tracks?
24 A And friends of mine, well, the sheriff's boy, 24 A. No, Hdon'e, P didn't -- 1 didn't remember it
25 Junior Crawford and Ramsey Clark (names phonetic) and} 25 being south of the railroad track.
3 (Pages 9 to 12)
Janess Ferguson Smith
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L Q. Okay. Well, M&S. T understand. was north off 1 Q. Shooting gars?
2 the railroad tracks? 2 A. Shooting gar there - there is a lot of history
3 A, That's right, yeah. 3 crossing the river here.
4 Q. Okay. Do youremember ever having a building 4 Q. Uh-huh.
5 south of the railroad tracks? 5 A, Theriver bridge had seats on it, you knowy, and
o A, ldon'tremember that. & you go across. You could sit down. There are a lot
7 Q. Okay. 7 of pictures. A lot of people have pictures, and 1
5 A. No. &  don't even have one of them.
9 Q. Doyouever remember -- vou mentioned a John 9 Q. Well, that's interesting.
10 Adams. Do you remember any other houses south of the ! 10 A, Shooting gar with their rifie, .22 rifle.
11 ratlroad tracks? 11 Q. Okay.
12 A. No, 1 don't -- there was two houses, but | 12 A, In the summertime, you know. The river was
13 don't remember who lived in this, the little brick 13 altogether different now than in those days, you
14 house there where you go down to the track. 14 know.
5 Q. Uh-huh. 15 Q. Sure, okay.
16 A. Oliver, a colored boy lived there. 16 A. 1 was raised just south of the river, and we
17 Q. Okay. 17 farmed this bottom over here, peanuts back in the
18 A, Butldon't know. 18 forties.
19 Q. Do youthink his last name was Oliver? 19 And the kids swam in the river, you know,
20 A, I'm pretty sure it was, but I don't, | don't 20 after work, and they would just go down there. And
21 really -1 don't really remember for sure -- 21 there was a pretty good sandbar, kind of like :
2 Q. Sure. 22 beach, you know, go out and swim in the evening and
'3 A. --his name. 23 everything.
24 Q. Okay. Do youremember -- if someone told you 24 Q. Okay. Do you know, other than the crossing 1o
25 to go to the dump or how do I get to the dump, how 25 the west of the old jail and the east of the depot.
Page 14 Page 106
1 would you describe it to them how to get there? 1 was there any other crossings that you can remember
2 A.  Oh, of course, it's changed now, but I would 2 on the railroad tracks?
3 tell them to go down past the River Street and go to 3 A, Well, nothere. Up in, on up the river there
4 the, past the depot and first -- just to my memory | 4 where we crossed the railroad track going to Meadors,
5 would say a hundred yards below the -- T don't know.| 5 you know, up in the bottoms, up there in Poppin
) It might have been further than that. ¢ Bottoms they call it
7 Q. Probably cast of the depot? 7 Q. The Meadors' land?
3 A, East of the depot. 5 A, Yeah,
9 Q. Okay. 9 Q. Okay.
10 A, It might have been alittle further than that, 10 MR. BROCKETT: I don't have any other
11 butIdon't know, 11 questions.
12 Q. Okay. And then just take a right? 12 MS. JONES: Thank you, sir. |
13 A. Yeah. 13 appreciate your time,
14 Q. Okay. 14 (The deposition was concluded at 2:00 p.m.)
15 A, Takearight and go right down there. 15
16 Q. Okay. 16
17 A, Well, it was a big deal for kids. 1 never did L7
18 doit, but to go down there, rats and things, and go 18
1% down there and shoot and everything. Of course, you| 18
20 couldn't do that now, but city limits and everything, | 20
Z but, you know. 21
22 Q. Okay. 20
A. 1 remember that was a big deal. 23
Q. What about gars? 24
25 A, Yes. 25
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11 in the caption hereto.
12 In accordance with Rule 30(e) of the
13 Rules of Civil Procedure, review of the transeript
14 was walived by the deponent or a party thercto.
13 T FURTHER CERTHTY that | am neither
16 counsel for, related to, nor employed by any of the
17 parties to the action in which this proceeding was
12 takentand. further that Lam not a relative or
19 employee ol any attorney or counsel employed by the
20 parties hereto. not tinancially interested or
21 otherwise. in the outcome of this action,
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this. the 3rd day of March, 2015,
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1 APPEARANCIES 1 ANSWERS AND DEPOSITION OF SHIRLEY WILSON,
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j 18 Procedure.
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i SHIRLEY WILSON, L Q. Okay. Butyou consider vourself an Ozarks
2 the witness heveinbefore named, having first been 2 resident?
3 duly cautioned and sworn or atfirmed to tell the 3 A, Oh, absolutely.
4 truth, the whole truth and nothing but the truth. 4 Q. Okay.
5 testilied as tollows: 2 A, Absolutely. Since '75 I have lived here.
& EXAMINATION 6 Q. Okay.
7 BY MS.JONES: 7 A. 1975,
8 Q. Ms. Wilson, will you go ahead and state your 8 Q. Anddid you graduate high school?
9 full name for the record? 9 A, Yes, Idid.
L0 A, My full name? 10 Q. Where did you graduate high school?
11 Q. Yes. 11 A, Ozark.
12 A, Shiriey Colleen Wilson. 12 Q. Okay. What year?
13 Q. Okay. And my name is Jamie Jones. L3 AL 1962
14  A. Uh-huh. 14 Q. Okay. And did you get any education after high
15 Q. Trepresent Union Pacilic Railroad Company in | 15 school?
16 the lawsuit that's been filed against it by the City 16 A, Yes, 1 first took a course in cosmetology.
17 of Ozark. Have you ever given a deposition before? | 17 Later 1 got a general banking degree,
18 A, I'wasinacar wreck one time, and | did. 18 Q. Okay. And what did you -- did you work outside
19 Q. Okay. Well, just to kind of familiarize 19 the home?
20 yoursell and re-familiarize yourself with the rules, 20 A, Yes, I worked at Bank of the Ozarks for 17
21 Ms. Janess is a court reporter. 2 years.
22 She is taking down everything you say. and 22 Q. Okay. And what did you do at Bank of the
23 you are under oath, just as you would be if we were | 23 Ozarks?
24 ina formal setting with a judge here. 24 A, lstarted outin accounting and ended up as
25 A, Uh-huh. 25 secretary to the president,
Page © Pags 8
L Q.  And because she is taking down everything we 1 Q. Okay. Wasthat Kenneth Smith --
2 say, there are a couple of things that we need to 2 A. No.
3 keepin mind. 3 Q. --orsomeonce else?
4 First, although I can understand head nods 4 A. No. It was Mark Ross.
5 or uh-huhs and huh-uhs. she can't get that on the 5 Q. Okay. We have had a lot of people come in
6 record. so if you will verbalize for me; okay? & here.
7 A, Okay. 7 A, Okay.
8 Q. And, sccond. you may anticipate where I'm going | 8 Q. So Lam trying to get a sense ol who everyone
9 with the question and start to answer, but il you 9 is. What is your home address?
10 will alfow me to get my {full question out, 1 will 10 A, 6335 Lock and Dam Road.
11 allow you to get your answer out, so she is not 1L Q. Okay. And what is the best phone number to
L2 trying to get us both speaking at the same time; 12 reach you at?
13 okay? 13 A, (479)667-8788.
14 A.  Okay. 14 Q. And 1 have marked as 262 the subpoena that has
15 Q. Canyou give me your date of birth? 15 brought you here today.
16 A. February the 7th, 1945, 16 A. Uh-buh.
17 Q. Okay. And how long have you lived in the City | 17 (Exhibit No. 262 was marked.)
18 of Ozark? 18 BY MR. BROCKETT
15 A, Actually in the city, since seven -- I'm not 19 Q. Andthere was a number -~ there were a number
20 really in the city. 20 of document demands, one through six. Did you review
21 Q. Okay. 21 those?
22 A, I'm--1am just by the lock and dam out there | 22 A, 1did. I don't have any of the documents,
23 across from the country club, 23 Q. Okay. Thank you. Have you cver served on the
24 Q. Okay. 24 city council?
25 A, Soldon't currently live in the city limits. 25 A. No.
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I Q. Have youever served on an organization called i Q. Okay.

2 Main Street Ozark? 2 A, In the past we have done that, uh-huh,

3 A. No, | have not. 3 Q. And when is the last time you would have done

4 Q. You have been listed by the city as a withess, 4 that?

5 and that's what has brought you here today. And in 5 A, Well, heis 47, a long time ago.

& particular you have been listed as someone who may & Q. Okay. Socan you give me a decade, like not

7 have knowledge ol a crossing located east of the 7 since the seventies. not since the eighties?

4 depot in downtown Ozark. Do you know where I'm 8 A, Not since the eighties probably.

9 referring to? g9 Q. Okay. Allright. And do you know the street
10 A. Yes, I do. that went across the crossing back in, you know, the
1L Q. Okay. Have you ever used that crossing? eighties and before, did you call it by name?

12 A, Yes. A.  Actually, my dad would never say he was going

13 Q. Okay. Canyou tell me what occasion made you to the dump.

14 used that crossing? Q. Okay.

15 A, 1l used it many times. A.  He just didn't like that term, and he would

16 Q. Okay. say, Tomorrow we are going to Oliver Street.

17 A, From the time I was probably five years old. Q. Okay.

L8 That was where the city dump was, A.  And that's -- that was how that it was -

19 Q. Okay. Q. Okay. So you referved it as Oliver Street?

20 A, Tlived in Alice (phonetic), which wasn't in A, Yes, that's all I ever knew it as.

21 the city limits, but that was our closest dump area. Q. Okay.

22 Q. Okay. A, Yes.

23 A, And we would -- at that time and point you Q. And you -- would you agree with me that

24 could burn your trash, although you heard your dad refer to it as Oliver

25 Q. Uh-huh. Street. you don't know that that was the legal name
Page 10 Page 12

1 A.  Butyou couldn't burn cans, you couldn't burn 1L ofthe street?

2 glass, so about once a month we took eur refuge to 2 A, ldon't,1don't remember ever seeing a sign

3 the dump. 3 thatsaid Oliver Street. I do remember railroad

a4 Q. Okay. 4 crossing signs, you know, the little "x" thing on it

5 A.  And 1 would ride in the back and make sare > right there. i

& nothing blew out the back of the truck. h Q. And you wouldn't have any krmwlcd'g'c of whether

7 Q. Okay. Was there any other reason you would 7 ornot the city had d"f‘“ lh%‘ legal pretequisites to

i ’ g - . 8 have that street be Oliver Street?

8 have had to use that crossing, other than the dump? 9 A, Iwouldn't have any ides

iy A. ave any idea.

9 A. Probably -- personally, no. 10 Q. Okay. ‘

1o Q. Okay. 11 A. Thave noinformation on that.
11 A. No. 12 Q. Allright. Have you ever spoken to anybody
12 Q. And 1 think so far | haven't met anyone that -- 13 with Union Pacific Railroad Company regarding
13 well, et me strike that. As 1 understand i, 14 anything about this lawsuit?
14 somewhere between ‘68 and maybe the carly seventies | 15 A, No, I have not, no.
15 the Corps came in and changed the course of the river | 16 Q. Okay. Are you involved in this lawsuit in any
16 and flooded where the dump was. s that yvour LT way, like advising on the Complaint or anything tike
17 understanding? 18 that?
18 A, Yes, yes. J’ A. No, ma'an»x. ) ’ .
15 Q. Okay. Pf) MS: JONLS: 'l think that's it. 1
20 A. Absolutely. ? ! app'r‘ecx’e‘uc'_\i(.?ur ‘“fn‘c'
21 Q. Soonce the dump no longer existed, you didn't /7 HIE W } NISS ‘(,)kny.
g 3 . ‘ 23 MR, BROCKETT: [ don't have any
have a reason to use that crossing; is that right. questions for you. -
A. [ actually have walked across it - ny THIE \\"l'l“T’\llv.{SS: Okay. Thank you.
24 Q. Okay. MR. BROCKETT: Thank you.
25 A, - with my son to go fishing. 25 (The deposition was concluded at 2:03 p.m.)
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COURT REPORTER'S CERTHIFICATE
STATE OF ARKANSAS)

)s5.
COUNTY OF SALINID)
LJANESS FERGUSON SMITH, CCR, RPR, a

Notary Public in and for Saline County, Arkansas do
hereby certify that the facts stated by me in the
caption of the foregoing matter are true; and that
the foregoing matter was transeribed by me, to the
best of my ability and understanding. from my machine
shorthand notes taken at the time and place set out
in the caption hereto.
In accordance with Rule 30(e) of the
Rules of Civil Procedure, review of the transeript
was waived by the deponent or a party thereto,
FFURTHER CERTIFY that | am neither
counsel for, related to, nor employed by any of the
parties o the action in which this proceeding was
taken: and, further that I am not a relative or
employee ol any attorney or counsel employed by the
partics hereto, not financially interested or
otherwise. in the outcome of this action.

GIVEN UNDER MY HAND AND SEAL OF OFFICE on

this. the 9th day of March, 2015,

JANESS FERGUSON SMITH. CCR, RPR
Notary Public for Saline County
and Court Reporter.
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City off Ozark v. Union Pacific Railrvoad Company

INTHHE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, a Municipal Corporntion PLAINTIFF

Vs CASE ACTION NO. 2 14-CV-021006-T1L13

UNION PACIFIC RATLROAD COMPANY
ARKNANS; TE HIGHWAY
COMMIS joverning Body of the
ARKANSA S HIGHWAY AND
TRANSPORTATION DEPARTMENT,

DEFENDANTS

ORAL DEPQSITION OF DON WHITSON

Maych 9, 2013

BUSHMAN COURT REPORTING
620 West Third, Suite 302
L.ittle Rock, Arkansas 72201
SU1.372. 3115

FPage 3

1 INDEX

3 EXAMINATION
By Ms. Jones ............... 5

5  EXAMINATION
By Mr. Brockett. . ......... ... 12

Page
L APPEARANCES

3 ON BEHALF OF THE PLAINTIFI:

9 CHRISTOPHER D. BROCKETT, ESQ.
Sayre & Brocketl

401 West Commercial Street

Qzark. Arkansas 72949

[}

GO ~J oy

ON BEHALF OF THE DEFENDANTS:
JAMIE JONES, ESQ.

Iriday, Eldredge & Clark

10 400 West Capitol

Suite 2000

Little Rock, Arkansas 72201
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1 ANSWIERS AND DEPOSITION OF DON WHITSON,
2 witness produced at the request of the Defendants.,

3 was taken in the above-styled and numbered cause on

4 the 9th day of March, 2013, before Janess Ferguson

5 Smith, Certified Court Reporter and Notary Public in

& and for Saline County, Arkansas, at the Offices of

7 Sayre & Brockett, 401 West Commercial Street, Ozark,

8 Arkansas, at 2:10 p.m,

ll L2 B S N

]

13 STIPULATIONS

14 it is stipulated and agreed by and between

15 the partics through their respective counsel that the

& deposition of DON WHITSON may be taken lor any and
7 all purposes according (o the Federal Rulfes of Civil

3 Procedure.
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L DON WHITSON, L A, Allright.
2 the witness hereinbefore named, having first been 2 Q. Now, can you give me your date of birth?
3 duly cautioned and sworn or aflirmed 1o tell the 30 A0 9-15-34.
4 ruth, the whole truth and nothing but the truth, 4 Q. Okay. And have you lived in Ozark most of your
S5 testified as follows: 5 life?
# EXAMINATION 6 A, Yes, ma'am.
7 BY MS. JONLES: T Q. Okay. Allofyour lile?
2 Q. Could you go ahead and slate your name for the 8 A, With the exception of two different stints. 1
record? 9 worked in Clarksville for five years, and then 1
1.0 A. Don Whitson. L0 worked for Clarksville again later on for another two
L1 Q. And have you cver given a deposition before, 11 orthree years,
12 sir? 12 Q. Okay. Did you graduate from high school?
L3 A. No. 13 A0 Yes
14 Q. Okay. And let me give vou a little bit of the 4 Q. Whatyear?
15 ground rufes. Ms. Janess is our court reporter. She 15 AL 1952
16 has just sworn you in, so you are under oath, just as 16 Q. Ozark?
17 youwould be if we were in the formal courtroom with | 17 A, Ozark.
18 thejudge there. Do you understand that? 1g Q. Did you get any post high school education?
19 A, Uh-huh. 19 A, I've got a litile bit of college from the
20 Q. Okay. And you just did my second thing. She 20 College of the Ozarks, or University of the Ozarks
21 s aking down everything that we are saying. which 21 now in Clarksville,
22 means a couple of things. 22 Q. Okay. Whatdid you do for a living?
2 [ understand when you went "uh-huh" and you 23 A, Forthe most part I was in the automotive
24 Kind of shook your head ves o me. [understand that, | 24 business. My dad owned the Ford place here in Qzark,
25 butshe can't get that down for the record. So can 25 which was Anderson Whitson Motor Company.
Page © a
1 you verbalize your responses for me today? Q. Yep.
2 A, Okay. 2 A, And I worked there for a while. 1 worked -
2 Q. Andyou are probably going to forget that. as 3 oneof those places that | worked in Clarksville was
4 does every person sitting in that chair does. [ will 4 for my uncle. He had the Ford dealership down there.
S5 remind you, and | don't do it to be rule. [ do it 5 Other than that, I started in 1967 teaching
6 justsowe can get a record; okay? 6 automotive mechanics at the voeational school here in
7 A Allright. 7 Ozark,
8 Q. And the second thing is she can't get us 8 Q. Okay. And what is your home address?
9 speaking at the same time. It makes her job very 9 A, 406 North 18th.
10 difficul. 10 Q. Whatis the best phone number to reach vou?
11 So you may anticipate where Fam going with | 11 A, 667-1294.
12 a question. 1 you will allow me to get my full 12 Q. Okay. And when you were asked o come here
13 question out, Iwill allow you to get your answer out | 13 today you were asked to search and see if you had any
L4 tome before [ move on to my next question; okay? 14 documents that were responsive to six questions. Did
15 A.  All right, 13 youlook and see il you had anything?
16 Q. Andiflaskaquestion that you don't 1e A, Ldon't have anything.
17 understand, you are not the only one. It's just been 17 Q. Okay. Thank you. lappreciate you for
18 abad question. Soif you will just ask me o 18 checking that for me. One of the issues in this
19 rephrase it, 1 will do so until it's understandable; 19 lawsuit concerns a crossing that had been located
20 okay? 20 eastof the depot in downtown Ozark. Are you
21 A, Allright, 21 familiar with that location?
22 Q. Tdon'tthink we are going to go very long. As 22 AL Yes, ma'am,
23 youcan tell. itdidn't last oo Tong. but if you 23 Q. Okay. And | believe a lotof people kind of
24 need a break, you let me know, and we will take one, | 24 refer to it as the way that they would get (o the
25 Okay? 25 dump?
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L AL Exactly. Lo AL And it was just a, it was just a street acro ss
2 Q. Okay. And Lunderstand from speaking with your 2 the tracks, is what it was,
3 wite that you may have had occasion to use it o go 3 Q. Anddid that street have a name, o your
4 down to the dump yourself? 4 knowledge, back in the sixties?
50 AL Yes, matam, 5 A, From the city records and what have you, all
& Q. Okay. & thatl ever knew it as was Qliver Street.
7 A. 1 have many times. 7 Q. Okay. And what records did you ook at - who
8 Q. Okay. And did you use it for anything other 8 asked you to look at records?
9 than to go to the dump? 9 A, Tdidn't. 1 had, I had seen a city map, and |
10 A Yes. 10 can't remember now where I, where I'saw it. I'm not
i Q. What? 11 sureldidn't see it maybe at the museum down here.
12 A, When | was a kid I used (o go take my .22 and 12 Q. Okay. But back in the sixties when yvou were
13 godown there. And off of the end of the dump down | 13 talking about that street how would you refer to it?
14 there there was always rats and what have you, 14 Would you have called it Oliver, or did you know 1o
15 Q. Uh-huh. 15 call it Oliver at that poim?
16 A, We would sit up there sometimes and shoot rats, | 16 A, Probably not.
17 If the river was backed up where there was backwater | 17 Q. Okay. Allright. And you haven't done any
18 there, there was abways turtles and gar, and we would | 18 title work or anything to determine iI that was
19 go down there and shoot turtles and gar, just for 19 indeed Oliver Street that was located there?
2( the, just for the fun of it. 20 A. No, ma'am, 1 haven't.
21 Q. Okay. Any other reason you would have used 21 Q. Okay. Have you ever served on the city
22 thatcrossing? 22 council?
23 A, Notuntil, not until later. 23 A, Yes.
24 Q. Okay. Andtell me what was, what you would 24 Q. Okay. Tell me when.
25 have used it for later. 25 A, Backin the eighties.
Page 10
1 A, Well, Iater, M&S -~ there was a pallet plant I Q. Okay.
2 down there. A friend of mine ran the pallet plant, 2 A. Butlcan't.
3 and sometimes | would go down there and visit with| 3 Q. And have you ever served in an organizalion
4 him in the evening after work. 4 called Main Street Ozark?
5 Q. Okay. So that would have been -- 1 have heard 5 A, No.
& estimony that there was F&S Lumber. Was that F&S & Q. Okay. Have you ever had any conversations with
7 Lumber? 7 anyone from Union Pacific Railroad about the crossing
8 A. F&S Lumber. 8 atissue?
9 Q. Okay. Would that have been the fast time you 9 A, No,ma'am,
10 would have had an occasion to use that crossing? 10 Q. Okay.
11 A. Probably. 11 MS.JONES: All right, Thank you so
12 Q. Okay. And ] think that Mr, Smith testitied 12 much. That's all I have, Mr. Brockett may
13 that F&S Lumber closed in the late sixties. Was that 13 have some for you,
L4 your memory as well? 14 EXAMINATION
15 A. That's correct, about right, yeah. 15 BY MR.BROCKETT:
16 Q. Okay. So you wouldn't have had an occasion o 16 Q. Mr Whitson, do you remember past F&S Lumber
7 use that crossing after F&S Lumber had closed; 17 Company, were there any houses?
18 correet? 18 A.  Yes. There were houses, across the tracks,
19 A. Right 19 yes.
20 Q. Okay.all right. And I understand, it was kind 20 Q. Do you remember how many?
21 ofagravel road that went over the crossing? 21 A.  There was probably, 1 don't know exactly,
22 A, Yes, ma'am. It was just a, it was just a 22 probably four or five, and they weren't what you
23 street there. There was, there was railroad, you 23 would call, you know, grand houses. They were
24 Kknow, there was railroad crossing signs there. 24 across-the-tracks type houses.
25 Q. Okay. As a matter of fact, at one time, and |
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1 can't give you a date on it, there was a guy, a young 1 the city dump, how would you tell me to get there?
2 fellow by the name of Johnson, C.B. Johnson, and he A, Well, from my house T would have said go down
3 lived over there. 3 to, which is on 23 Highway, go down to Junction 64
4 He and his wife lived over there, and he 4 Highway, go cast down to, 'm not sure what that
5 worked for my dad in the Ford plant, in the Ford 5 street number is down there, what street it is w here
& business. He was the wash and grease and so forth & that's, whether that's Bell - I'm not sure. It's
7 man, 7 the same street now that the post office down here
3 Q. Okay. And was his actual name C.I3., or was 8 sits on the corner right now,
9 that initials? Y Q. Okay.
10 A. No, his initials was C.B. 10 A, And if you come off of that street that's
11 Q. Okay. Do you remember what his real name was? [ 11 headed south, in other words, you would, you would --
12 A. No,Idon't. 12 from there you would go across the, across the
13 Q. Okay. Lam going to show you what's marked as 13 tracks,
14 Exhibit D to Exhibit 51 of the deposition. Have you 14 Q. Okay. Would you have used, would you have used
15 ever seen anything like this before? 15 more landmarks versus street names back then? And
16 Think of that as a book. That's a cover 1&  I'mtalking back in the fifties and sixtics when you
7 page to a book. Have you ever seen anything like 17 would have actually used it.
18 that? 18 A, Well, some of those, you know, some of those
19 A. No. 19 strects, and they all had numbers, but there
20 Q. Okay. Al right 20 wasn't -~ there was a lot of places where streets
A. No, never have, 21 were not marked.
22 Q. Okay. Did you know anybody that lived over 22 Q. Okay.
23 there south of the tracks besides Mr. Johnson? 23 A, D mean, the streets were gravel, as far as that
24 A. Notreally, no. 24 goes.
25 Q. Okay. Do youremember what year Mr. Johnson 25 Q. Somost of the streets back then were gravel?
Pe 14 Page 16
Lo lived over there, approximately? 1 A, Yes, yeah.
2 A, Oh, gosh, it had to have been in the -- it 2 Q. Okay. Do youremember any horses down south of
3 would have had to have been in the fifties. 3 the tracks?
4 Q. Do youthink he was over there in the fifties? 4 A, No,not for sure,
5 A, Yeah 5 Q. Okay. Did you ever have a reason to go over
& Q. Okay. Allright. According to this Exhibit D 6 there after. say, 1970 (o fish, or did you hunt or
7 1o Exhibit 310 it refers to an Oliver Street with 7 anything like that afier 19707
8 some addresses? 8 A, No.
3 A. Yeah, 9 Q. Soafter the dump closed vou wouldn't have
10 Q. Do yourememberif F&S Lumber Company had anyi 10 crossed?
11 type of markings to tell people that it's this 11 A. Right
12 address on this street? 12 Q. Okay. The saw bucks that you're talking about,
13 A, Notforsurel don't. 13 the crossing marks --
14 Q. Okay. Do you. do you remember a gentleman by 14 A, Yeah.
15 the name Tom Kirkendall? 15 Q. -=were those on a pole, or how were those --
16 A, Tom Kirkendall, I remember the name, yes. 16 A, Yeah, they were on a pole.
17 Q. Okay. Did you know him very well? 17 Q. Okay. Was that on both sides or just on one
18 A. Notvery well, 18 side?
19 Q. Didyouknow -- if T was to ask vou where Tom 19 A, Bcan'tremember that. I just remember the, |
20 Kirkendall lived would you be able to tell me? 20 just remember the sign being there and railroad
21 A. Nothing other than across the -- 21 crossing, and that's all,
22 Q. Justacross the tracks? 22 Q. Okay. Was there another crossing further to
Just across the tracks. 23 the east of the crossing closest to the depot, that
Q. Okay. Fairenough. II'1was, if'] was sitting 24 youremember? Because we've had -- and let me
at your house and asked you to tell me how to get to 25 explain.
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COURT REPORTER'S CERTIFICATL

2 crossing at the depot location close to the depot, = STATE OF ARKANSAS)
3 and then further down there was another crossing that ) e ,)SS‘. . )
4 came off of Bell Street. Do you remember that 5 COUNTY OUSALINE)
i k ’ : B - 4 I, JANESS FERGUSON SMITH, CCR.RPR. a
5 crossing? 5 Notary Public i and lor Saline County, Arkansas do
& A, Yeah, there was a couple of crossings up & hereby certily that the facts stated by me in the
7 through there, but they were not - 1 don't know that 7 caption of the foregoing matier are true; and that
8 they were legitimate crossings or whatever, but if & the Iln'going matier was transeribed b:y me, to the A
9 you will get, go on west past the depof - ‘ 8 Dbestof my ability and undcrsl.nndmg, from my machine
. ) R 10 shorthand notes taken at the time and place set out
10 Q. Uh-huh, ; . g -
- 11 in the caption hereto.
L AL --past the old co-op building, there was 19 In accordance with Rule 30(¢) of the
another little road that went down there, which was al 13 Rules of Civil Procedure, review of the transcript
crossing for the old ferry that crossed right there. L4 was waived by the deponent or a party thereto.
O. Yeah That's to the west? 15 I FURTHER CERTIFY that | am neither
; Yeah, that's to the west, yeah. li—\ cmnvlscl for, rcI;uAcd tp_ nor cmpl.nycd by any of the
0. Yeah, Okay. So to vour knowledee was the. l.f. peu'uc-}; o lh«,? action in which this pmcgcdmg wias
A ) - i R o 18 taken: and, further that Tam nota relative or
this crossing that we are going Lo refer to as Oliver 1% employee of any attorney or counsel employed by the
Street -- 20 parties hereto, not financially interested or
A. Okay. 21 otherwise, in the outcome of this action.
Q. -~ for purposes of this, was that the only 22 GIVEN UNDER MY HAND AND SEAL O OFFIC) on
crossing that had sawbucks up? - this, the 9th day of March, 2015.
A, As far as | -- yeah, as far as [ know, yes. o
: Q. Okay. 24 JANESS FERGUSON SMITH, CCR, RPR
4 A, There wasn't any, there wasn't any crossing Notary Public for Satine County
25 signson up, I don't think. 28 and Court Reporter,
Page 18
1 Q. Okay.
2 MR. BROCKETT: All right. That's all
3 I have got.
4 MS.JONES: Thank you so much, sir. |
! appreciate you.
6 THE WITNESS: Okay.
7 (The deposition was concluded at 2:23 p.m.)
8
9
10
11
12
13
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5
1 VIRGINIA C. BROWN, L Q. Now, what is your date of birth?
2 the witness hercinbefore named. having first been 2 A. Lam always giving my husband's date of
3 duly cautioned and sworn or aftirmed to tell the 3 Dbirth --
4 truth. the whole truth and nothing but the truth. 4 Q. I'musedto doing -
5 testitied as foHows: S AL - July 30th, 1938,
5 EXAMINATION & Q. Okay.
7 BBY MS.JONES: 7 A P'moseventy-six years old.
8 Q. Could you state your name for the record? ] Q. Allright. And how long have you lived in
9 A. Virginia Carolyn Brown, 9 Ozark?
10 Q. Ms, Brown, my name is Jamie Jones. and | 10 Ao Allmy life, except for a short period of tinxe
11 represent Union Pacific Railroad Company ina lawsuit | 11 when my husband was transferred over to Cha rleston.
12 that's been brought against it by the City of Ozark. 12 Q. Okay. What do you -- did you work outside the
13 A, Uh-huh. 13 home?
14 Q. Have you ever given a deposition before? 14 A, Yes, I did.
- A. No, I haven't. 15 Q. What did you do?
Q. Okay. Letme go through some of the ground 16 A, Taman RN,
rules with vou, 17 Q. Okay. And where did you work at?
; A.  Okay. 18 A, AtSparks and St. Edwards, Sparks last.
19 Q. Ms. Janess is our court reporter. She has 19 Q. Okay. Canyou give me your home address?
20 sworn you in. Your testimony is under oath, just as 200 AL 2605 West Commercial Street, Qzark, 72949,
21 ifajudge was in here. Okay? 21 Q. And can you give me your, the phene number best
A.  Uh-huh, I understand. 22 suited to reaching you?
Q. And she is taking down everything we say. which | 23 A, (479)667-1212.
24 means a couple of things for you and I One. she can 24 Q. Okay. Now, has anyone in your family had any
25 only get verbal responses, so while [ understand head 25 history of working with the railroad?
Page & Page 8
1 nods and uh-huhs and huh-uhs, she can't get those 1 A, No.
2 down. 2 Q. Okay. Have you ever been on the city council?
3 A. That's right. 3 A. No.
4 Q. Soifyou will just verbalize for me; okay? 4 Q. Okay. Have you ever been a part of an
5 A. Okay. 5 organization called Main Street Ozark?
& Q. Andyouare going to forget, because everyone 6 A, No.
7 does.and | will remind you. 1 don't do it to be 7T Q. Okay. Now. this lawsuit concerns allegations
8 rude. [ justdo it for our record; okay? 8 regarding a crossing located cast of the depot in
9  A. Okay. ¢ downtown Ozark. Do you know where Lam referring to?
10 Q. Andshe can't get us speaking at the same time. | 10 A, Yes, Ldo.
11 soyou may well anticipate where [ am headed witha | 11 Q. Okay. Have you had occasion to use that
12 question and interrupt me. 1 you will allow me to 12 crossing?
13 getoutmy full question, I will let you get out your 13 AL The crossing?
14 answer before I move on; okay? 14 Q. Yes, maam,
15 A. Okay. 15 AL No, not, not as it's listed as Oliver Street.
16 Q. Andlam going to ask a question at some point | 16 My dad worked for the city -
17 during the next few minutes that nobody understands | 17 Q. Okay.
18 inthis room, and when | do that, will you let me 18 A, -- back in the forties, the late forties.
19 know.and I will rephrase it so that it's 19 Q. Okay.
Z understandable; okay? 20 A Early fifties, and he came home one evening and
21 A. Sure. 21 was talking about, you know, taking stuff-- he and a
22 Q. Andwe are notl going to go for a long time 22 man were taking stuff (o the dump, and [ asked him --
23 today, butif at some point you need a break. you 23 Tdidn't know what a dump was, you know,
24 justlet me know, and we will take one. Q. Uh-huh.
25 A, Allright. A And he said, Well, 1 will take you. And we

I
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Lo went across the railroad tracks over to the dump, and i today there were six categories of documents we asked

2 heshowed me what it was, 2 youto ook to see il you had anything responsive,

3 Q. Okay. 3 A, Ub-huh.

4 AL And they, they put the city trash there, and 4 Q. Did you look through and see if vou would have

5 then when it got mounded up they pushed it into the 5 had anything responsive to those?

6 river, & A, No, ldon't have. I was on the planning

7 Q. Right 7 commission, but we didn't deal with anything that

B A, So. 8 related to the railroad or to that street.

3 Q. Okay. So, you --the only time you have ever 9 Q. Okay. Can youjust kind of glance through
10 had an occasion to use that crossing was once in the 10 those there?

11 late forties or early filtics where your dad took you 11 A.  Okay.
12 to the dump? 12 Q. They are all kind of the same, so il's
13 A, Right. 13 probably --
t4 Q. Okay. And you wouldn't have used it after 14 A, Okay. (Witness reviews document.) No.
15 that? 15 Q. Okay.
16 A. Oh, no, huh-uh, never, 16 A, ldon'thave any of them,
17 Q. Okay. L7 Q. Okay. Thank you.
18 A, Never, but if -- there wasn't -- it was just, 18 A, @turned over everything that 1 had to Chris
L9 you know, a dirt road there that went from Bell 19 Anderson, you know.
20 Street, 20 Q. Whois Chris Anderson?
21 You know, there is River Street and Bell 21 A. Nothing that, nothing that I had related to any
Street, and | remember that dad weat down Bell Street] 22 of this.
going south and then angled up and across the 23 Q. Okay. Who is Chris Anderson?
railroad tracks. It was quite a little ways over 24 A.  He was on the planning commission and became
25 there -- 25 the chairman of the planning commission -
Page 10 E 12

I Q. Okay. I Q. Okay.

2 A, --to the dump. There was a stave mill there. 2 A, - uponmy resignation.

: Q. Okay. And. did you know it 1o be called Oliver 3 Q. Okay. How long were you on the planning

4 Street at any point? 4 commission?

5 A, No. 5 A. 2001 to, I believe to '11, and 1 am not real

& Q. Okay. & sure about that date, 2001 to about nine, eight or

7 A. No. | am not familiar with that until just 7 nine, I think.

8 recent, you know, 8 You know, like I say,  didn't even keep -

9 Q. Therecent stuff in the papet? 9 I just put everything in a box and gave it to Chris.
10 A, Yes, yes. 10 I don't have calendars or anything that I have kept.
11 Q. And there appeared a street sign? 11 They would have it out at the City Hall, but about
12 A, Yes, but, you know, that didn't mean that, you | 12 2008 1 became the chairman --

13 know, it might not have been named. 1 just was not | 13 Q. Okay.

14 awareofit. 14 A, --ofthe planning commission. And then on my
15 Q. Right, that's right. You just -- it wasn't 15 resignation, like I said, Chris became the -- and |
16 what you heard it being called? 16 boxed everything up that I had --

17 A. No. I just-- you know, the only thing I ever 17 Q. Okay,

18 heard it referred to, my dad just said we went to the| 18 A, - so he could use it.

19 dump. 19 Q. Now, isthat an elected or appointed position?
20 Q. Right 20 A, The chairman is an elected.

21 A, To go across the railroad tracks, so. 21 Q. Okay.

22 Q. Now,and Lam fairly certain you probably 22 A, Not publicly -- elected among the, among the
23 didn't have anything, but let me just make sure (o 23 members,

24 ask for the record, 24 Q. Okay. Now. the commission member itself, is
25 Part of when we asked you to come here 25 that appointed?
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A, Well, you go in and ask, you kunow, teil them 1 A, Yes. Uh-huh, yes.
2 that you are available to participate and serve on 2 0. Okay.
3 the commission, and then it's at the, at the will of 3 A, Itcomesin from Highway 64 here.
g the mayor to turn your name in to the council, 4 Q. Right,
5 Q. Uh-huh. 5 A, And Bel Street comes down here. This is River
5 A, And approval by the council and, you know, you 5 Street.
7 say you are, you know, you are willing to take on 7 0. Yes.ma'am.
3 this thankless job. % Ao Like the museum is up here, the post office
% Q. Right. And what was -~ did the planning % here. When you come up to Bell and on Bell to River
Lo commission have anything to do with sort of the L0 Street, and then it angled over and went up and over.
11 substance that's at issue in this lawsuit, to your 11 T know because, you know, we wasn't near the depot,
12 knowledge? 12 and I was fascinated at that time with the depot, you
13 A. No. 13 know.
14 Q. Okay. So it didn't have anything to do with 14 Q. Okay. So this crossing you are referring to
15 crossings, for example? 15 wasn't close to the depot?
L& A, No. A.  No, it was down.
17 Q. Didit have -- did the planning commission have Q. Okay.
18 anything to do with any of the city's plans for a 18 A.  You know, you think of Bell Street, butit did,
19 biking/hiking trail? 19 you just go across River Street and up and over the
0 A, Notthatl remember, 20 railroad tracks, dirt, very bad roads.
21 Q. Okay. Anything about the marina? Z And there was some little houses there,
22 AL Notthat - not that 1 -- not that I recall. 22 little -- you know, I hesitate to use the term
23 Q. Okay. All right. 23 "shacks," because it was someone's home, but that's
24 A, No, everything came under Main Street Ozark and| 24 what they were, you know.
25 through the council. 25 Q. Okay.
Page 14 Page 16
I Q. Okay. L A, And I can'tremember the number, two or three
2 A. You know, they didn't approach us, you know, | 2 maybe,
3 about that, 30, Okay.
4 Q. Okay. And do you have any personal knowledge 4 A, But, but it did -- it did go on -- you know, it
5 of the circumstances involving the crossing being 5 did go on down, and then there was a lumber mitl,
% taken out? & stave mill, something like that there.
7 MS. JONES: All right. Thank you so 7 And when the river work started, well, they
g much, Ms. Brown. it was a pleasure to mecet 8 took that down, removed all of, you know, took that
9 vou. Mr. Brockett may have something. 9 all out.,
10 EXAMINATION 10 Q. Okay.
11 BY MR.BROCKRETT: 11 A. But that's the -- you know that's all, you
12 Q. Tjustawant to make sure that we are clear on L2 know, absolutely all that I know.
13 where exactly was this crossing located next to the 13 Q. Okay.
L4 depot? 14 A. And 1 had noidea about an Oliver Street at
15 A, Okay. 15 all
16 Q. Aslarasifwe're looking at the depot -- 1& Q. Okay.
17 A, Down, down east -- say this is River Street 17 A, You know, but that's it.
18 here, 8 MR, BROCKETT: I don't have any other
19 Q. Uh-huh. 19 questions.
20 AL And then I will use this wide, this here as 20 MS.JONES: Thank you. Ms, Brown, |
21 Bell. 21 appreciate you.
22 Q. Okay. 22 THE WITNESS: You're welcome,
23 A.  Bellis there in front of the, what is it, that 23 (The deposition was concluded at 1:12 p.m,)
24 shop? don't remember. 24
25 Q. The Chrisman location? 25
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1 COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)
)88,

H COUNTY OF SALINE)

4 LJANESS FERGUSON SMITH, CCR, RPR, a

S Notary Public w and tor Saline County. Arkansas do

& hercby certify that the facts stated by me in the

caption of the foregoing matter are true; and thal

& the foregoing matter was transcribed by me, to the

9 best of my ability and understanding. from my machine
10 shorthand notes taken at the time and place set out
Ll in the caption hereto.
12 In accordance with Rule 30(¢) of the
13 Rules of Civil Procedure, review of the transeript
14 was waived by the deponent or a party thereto,
15 TFURTHER CERTIFY that T am neither
16 eounsel for, related to, nor employed by any ol the

.7 parties to the action in which this proceeding was
L8 taken: and. further that am not a relative or
L% cmployee ol any attorney or counsel employed by the
20 parties hereto, not financially interested or
21 otherwise. in the outcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on

this. the 9th day of March, 2015,
23
24 JANLESS FERGUSON SMITH, CCR, RPR
Notary Public for Saline County

o5 and Court Reporter,

[

5 (Page 17)
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Page

Page 3

Sayre & Brockett
5 401 West Commercial Street
Ozark, Arkansas 72949

8 ON BEHALF OF THE DEFENDANTS:
9 JAMIE JONES, ESQ.
Friday. Eldredge & Clark
10 400 West Capitol
Suite 2000
1 Little Rock, Arkansas 72201

IN THE UNITED STATES DISTRICT COURT 1 INDE X
FOR THE STERN DISTRICT OF ARKANSAS / )
FORT SMITH DIVISION o o
3 EXAMINATION
CITY OF OZARK, a Municipal Corporation  PLAINTIFE By Ms. Jones ... 5
4
VS, CASE ACTION NO. 21 1-CV-02196-TLB 5
UNION PACIFIC RAILROAD COMPANY &
ARKANSAS STATE HIGHWAY 7
COMMISSION, as Governing Body of the g
ARKANSAS STATE HIGHWAY AND -
TRANSPORTATION DEPARTMENT, DEFENDANTS 9
10
ORAL DEPOSITION OF EVELYN L, WHITSON 11
March 9, 2015 L2
AACH M, D hl -
13
14
15
16
17
12
19
20
22
BUSHMAN COURT REPORTING 23
620 West Third, Suaite 302 24
Lite Rock, Arkansas 72201 e
S01.372 5118 )
1
1 APPEARANCIES 1 ANSWIERS AND DEPOSITION OF EVELYN L.,
2 2 WHITSON. a witness produced at the request of the
3 ON Blv:,rl IALE S-)l' FHE l?l'{v"\“\‘j’ I_l[“f » Defendants, was taken in the above-styled and
4 CHRISTOPHER D. BROCKETT, ESQ.

3

4 numbered cause on the 9th day of March, 2013, before
5 Janess Ferguson Smith. Certified Court Reporter and

6 Notary Public in and for Saline County. Arkansas, at

7 the Offices of Sayre & Brockett, 401 West Commercial
3 Street, Ozark, Arkansas. at 2:05 p.m.

10

11 CEE

12

13 STIPULATIONS

14 It is stipulated and agreed by and between

15 the patties through their respective counsel that the

16 deposition of EVELYN L. WHITSON may be taken for any
17 and all purposes according to the Federal Rules of

18 Civil Procedure.

19 N

20

21

22

23

25
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i EVELYN WHITSON. it A, 12-1-3L
2 the witness hereinbefore named. having first been 2 Q. How long have you lived in Ozark or its
3 duly cautioned and sworn or affirmed to tell the 3 surrounding area?
4 ruth, the whole truth and nothing but the truth, 4 A, Since I was 16 and I'm 83, so.
5 testified as follows: 5 Q. Okay. And what is your home address?
6 EXAMINATION & A, 407 North -- it's up here on 23,
T BY MS.JONES: 7 Q. Okay.
3 Q. Can you state your name for the record? 8 A.  Yeah, it's north.
9 A, Evelyn L. Whitson, 9 Q. Andwhat is the best phone number to reach you?
10 Q. Ms. Whitson, my name is Jamie Jones. | 10 A, The home phone, 667-1294.
11 represent Union Pacific Railroad Company ina lawsuit | 11 Q. Okay. And are you related to Don Whitson at
12 brought by it against the City of Ozark. 1z ali
13 You have been named as a fact witness by 13 A. That is my husband.
14 the city, and thus this is why you're here today. 14 Q. Okay.
15 Have you ever given a deposition before? 1% A, And he is out here waiting on you.
16 A. No. 16 Q. Okay. Perfect, Did you work outside the home?
17 Q. Okay. lam going to tell you a little bit 17 A, Many years, yes.
18 about some of our rules so that we know how (o 18 Q. What did you do?
19 proceed today. A. I was a waitress, and then I was a beautician,
20 Ms. Janess is our court reporter. She has 20 Q. Okay.
21 sworn you in under oath, just as il we were (o 21 A. For 35 years.
22 sitling in a courtroom with a judge. Do you 22 Q. Okay. Have you ever served on the city
23 understand that? 23 council?
24 A. Right. 24 A. No.
25 Q. Okay. Sheis taking down everything we say, 25 Q. Have you ever served on an organization called
Page 6 3
1 which means a couple of things for you and I so that 1 Main Sueel Ozark?
2 wecan get a good record and make her job a litde 2 A, No.
3 biteasicr today. 3 Q. Haveyouever had any conversations with anyone
4 A, Okay. 4 from Union Pacilic Railroad regarding anything that
5 Q. Youmay anticipate where [ am going with the 5 might have to do with this lawsuit?
& question and interrupt me so we can speed this up a & A, No,ma'am.
7 dittke bit, but if you allow me (o finish my 7 Q. Okay. This lawsuit involves, in part,
3 question, [ will allow you to finish your answer g allegations concerning a crossing located east of the
9 belore I start talking again. All right? 9 depot in downtown Ozark. Are you familiar with thal
10 A, Okay. Iflcan I will. 10 location?
11 Q. Thank you. Second, if -~ I understand L1 A T Kknow where it is, yes.
12 nonverbal communications, [ understand ubh-huhs and | 12 Q. Okay. Did you ever have an occasion to use
13 huh-uhs and head nods, but she can't get that down 13 that crossing?
14 forthe record. so I will ask you to verbalize for me 14 A, Weused to use it and take our trash over
15 today. 15 there,
16 A, Okay. Yes and no, 16 Q. Okay. Any other reason that you used it, other
17 Q. Yes, ma'am. And if at any point you need o 17 than to go to the city dump?
18 break. you let me know, and we will take one. 18 A, That's all.
1% A, Yeah, that's okay. 19 Q. Okay. Andas | understand, the city dump kind
20 Q. And1sometimes will ask a question that nobody | 20 of went underwater when they moved the river?
in this room understands. 1 I do that will you let 21 A, The water.
me know, and T will rephrase it for you: okay? s 22 Q. You wouldn't have had any occasion to use it
that okay? 23 afteritwas flooded: correct?
24 A. Yeah. 24 A, Well, no, of course, 1 didn't use if then, It
25 Q. Okay. Whatis your date of birth? 25 was just my husband and my little girl.
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1O Okay. i COURT REPORTER'S CERTIFICATE
2 A, That would take it. P STATEOF ARKANSAS)
3Q. Didyou ever personally use the crossing? ) Lo
) f No. 1 did ’l . fl} & 3 COUNTY OF SALINE )
4 Ao No, Ldidn't, they did. 4 LJANESS FERGUSON SMITH, CCR, RPR. a
I . Ty fle o o1 g M - L. . NN -
5 Q. Okay. Allright. That's going to speed things 5 Notary Public in and for Saline County, Arkansas do
& upalittle bit. 117 you were going to tell them to & hereby certify that the facts stated by me in the
7 £0 to the dump, was there a street that you would T caption of the foregoing matter are true: and that
7 have told them to use? B the foregoing matter was transcribed by me, to the
) oy . . 4 est ol my ability ¢ erstanding, fro - machine
3 Fhe stree! - § know vou said vou didn't ‘ 5 best ol my ability and undusl.lmlmg, from my machine
i . but did . K 3 hich street it 10 shorthand notes taken at the time and place set out
use the )Ll()hbln‘i:, but did you know which street i 11 in the caption hereto,
was on: 1 In accordance with Rule 30(e) of the
A.  Oh, I knew where it was, yes. 13 Rules of Civil Procedure, review of the transeript
13 Q. Okay. Did it have a name that you called it 14 was waived by the deponent or a party thereto.
14 back then? 15 I FURTHER CERTIFY that I am neither
s A.  What was it we called it” 1 L cmn)scl for, rclzu‘cd {o. norl cmpllnyccl by ml\_\' of the
e O. That's what T am askine v 17 parties to the action in which this proceeding was
;’ : < ha 5'\\ hat s am as mf: you. . L& taken: and, further that I am not a relative or
17 A Ldon't know, North Sixth, wasn't it, North 19 employee of any attorney or counsel employed by the
18 Sixth? 20 partics hereto, not financially interested or
Q. North Sixth, is that what you would have called | 21 otherwise, in the outcome of this action.
it 22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
. . is, the 9th day of March,
A. Wasn't that Sixth Street? . this, the 9th day of March, 20135
MR, BROCKETT: 1 don't know. o
/ N3Oy 1 oy 5 g O LTIy y o . . i
A. Gosh, 1 don't remember. 24 JANESS FERGUSON SMITH, CCR, RPR
Q. Okay. Allright. Notary Public for Saline County
25 MS. JONES: Ma'am. that's it. That's 29 and Court Reporter,
Pe
1 all I have for you. 1 appreciate your
2 time. Mr. Brockett may have something.
3 MR. BROCKETT: That's all | have, as
| well, with you.
% (The deposition was concluded at 2:09 p.m.)
&
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