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1 THE VIDEOGRAPHER: Weareontheaudio t 1 Q. Let me go over some ground rules with vou, and
2 and video record. Today's date is 2 you're doing a good job. Please answer "ves" or "no”
3 February [th, 2015, 3 orout loud to one ol my questions.
4 The approximate time is nine a.m, 4 The court reporter cannot take down nods of
5 This is the video recorded deposition of 5 the head. and if you nod your head up and down or
S Honorable T.R. McNutt. This deposition is & lefrand right, I may have o ask vou il that's a ves
7 being taken at 401 West Commercial Street, 7 orno. All right?
3 Ozark, Arkansas. 8 A. Sure.
9 Would the attorneys please make a S Q. Andifyou would, try to say "yes" or "no"
Lo record of their appearance. 1 rather than "uh-huh™ or "huh-uh" beeause sometimes
11 MR BROCKIETT: Christopher Brockett L1 later on in the transeript we may bave a disagreement
L2 {or the PlaintifT, 12 about which word you said. And il you say "uh-huh,"
13 MR, TUCKER: Scott Tucker and Jaime L3 Tmay ask you if that's a yes. and I'm not trying to
14 Jones for Union Pacific Railroad. 14 be rude. Okay?
15 THE VIDEOGRAPHER: Would the reporter | 15 A, Okay.
16 please swear the witness. 16 Q. TThe court reporter is taking down everything
17 TOMMY RICHARD MONUTT, 17 that we say verbatim, which means that we both can't
16 the witness hereinbefore named. having first been 18 be talking at the same time,
19 duly cautioned and sworn or alfirmed to tell the 'l do my best to et you finish your
20 wuth, the whole truth and nothing but the truth, answer (o the question before | start a new one if
21 testified as follows: you'll do your best 1o et me finish the question

MR. BROCKETT: I would like to go
ahead and get on the record the same
stipulations. Deposition by agreement of
parties, All objections are reserved

before you start answering. That will help us not
talk at the same time, Okay?

A. Yes,

Q. Youunderstand that you've been placed under

Page 6

except as to the form of the question,
MR, TUCKER: And responsiveness of the
answer. That will be fine,
EXAMINATION

BY MR, TUCKER:
Q. Allright. Would you please state your full
name, sir?
A. Tommy Richard McNutt.
Q. Mr. MeNutt, my name is Scotl Tucker. I'm a
lawyer representing Union Pacific Railroad Company in
a case styled City of Ozark versus Union Pacilic
Railroad Company, and I'm here to take your
deposition loday because the Plaintiff's counsel.
Mr. Brockett. named you as a possible witness in this
case. Do you understand that?
A, Yes.
Q. Have you ever given a deposition belore?
A.  No, sir.
Q. Have you ever testified at a trial?
A. Yes.
Q. Tell me what - how many times?
A.  I'm a bail bondsman, and through the years |
have been involved in a few that's minor things, but.
Q. Have you ever been a party 10 a fawsuit?
A. No.

Page 8

oath to tell the truth and the whole truth?

A, Yes.

Q. Justas if you were sitting in front of a judge

in a courtroom: right?

A, Yes.

Q. Let me have an agreement with you, Mr. McNutt,
I you don't hear one of my questions, will you
please ask me to repeat it?

A, Yes, sir.

Q. If you don't understand one of my questions,
will you please ask me 1o rephrase it?

A, Yes,

Q. Because we'll be relying upon the answers that
you give here today in your deposition in preparation
for the trial of this case. and il you answer a

question without asking me to repeat it or rephrase

it. I'm going to take it that you heard the question
and understood the question. Ts that fair?

A, Yes.

Q. Allright. Are you on any medications today
that would affect your ability to give truthful and
accurate answers in your deposition?

A. No.

Q. Ifat any time you realize. Mr, McNutt, that

you gave an incorrect answer sometime earlier in your
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error?
3 A, Yes,sir,
4 Q. Evenifits something that may seem

9 A,
10 Q.

Yes.

L2 Ifatany time you want to take a break for any

5 insignificant. I later on we're talking about one
5 topic, and you realize something that you should have | ¢
7 added or may not have been correct in a previous

3 answer, please stop me and corvect the record; okay?

Page @
Yage 9

deposition. will you please stop me and correct that

Because we want to have an accurate transcript
11 aswecan get. And this is not an endurance contest.

12 reason. you need to make a phone call, you want to
L4 streteh your legs, get a glass of water, whatever,
L5 justlet me know. Say, Can we take five minutes. and | 15

Page

Q. Do you have any documents that would fig
category number one?
A. No, sir.
Q. Allright. Turn to the page with me, if you
would. to fook at the top. Let me read the
paragraphs on this page and see if you have anys
documents that would fit these deseriptions.

Number two says, Please provide a copy of
all documents, correspondence, email, reports that
you have sent or received from Union Pacific Railroad
Company or any representative of UP regarding access
to city property. Do you see that. Mr. Mayor?
A, Yes,
Q. Do you have any documents that would it that

category?

L6 we'll do that. 16 A. Notthat I know of. The actual crossing, no.
17 A, Yes,sir, 17 Q. Okay. Number three says, Please produce a copy
18 Q. Theonly thing I''f ask is that if a question 18 of all documents, correspondence. email, reports that
12 s pending to you at that time, that you answer the 19 vyou have sent or received regarding the removal or
20 question, and then we can take a break. Okay? 26 installation of a crossing in Ozark, Arkansas. Do
: A, Yes. 21 you see that, sir?
Q. Do you have any questions about this process 22 A, Yes.
before we get going? 23 Q. Do vyouhave any documents that would fit
A. [ think I understand, 24 category number three?
Q. Allright, sir. Let me hand you what I'm going 2% A, No.
Page 10 Page 12
L to mark as Exhibit Number 1 to your deposition, and 1 Q. Number four says, Please produce any diavies.
2 it is the Notice of Deposition. and ask you if you've 2 notes. or calendars you have kept or ereated
3 been provided a copy of that. 3 vegarding any cefforts to seek a crossing in Ozark,
4 (Exhibit No. 1 was marked.) 4 Arkansas.
5 A, (Witness reviews document.) Yes, I have a 5 Do you sce that?
6 copy. & A, Yes,sir
7 Q.  Allright, sir. And the Notice direets you on 7 Q. Do youhave any documents that would fit
2 page once 1o be present at the law offices of 5 category number lowr?

9 Mr. Brockett on February THat nine aam. And you're 9

A. 1 have some maps that I, people have gave me,

10 hear, so you've complied with that part of the 10 and I have collected about, you know, the city

11 Notice. 11 streets in Ozark.

12 Let me ask you if you would turn to the 12 Q. Didyou bring those with vou today?

13 wvery last page. These are -- I'm sorry. the next o 13 A, Yes,sir,

14 the last page. My apologies. 14 Q. Canwesee those, please?

15 There's a request at the bottom for L5 A, (Witness complies.) Do you want me to explain

16 documents. and let me read the first one. if you'll 16 anything about any of them?

1 read along with me. 17 Q. Well, why don't we mark them as exhibits just

18 It says, Please produce a copy of all 18 for the record. so that we'll know what we're talking

19 documents. correspondence. email, reports that you 19 about, and then I'l] hand them back o you. and you

20 have sent or received lrom Union Pacific Railroad 20 can el me what they are.

21 Company or any representative ol UP regarding the 2] A.  Okay.

22 removal or installation of a crossing in Ozark, 22 Q. Allvight, Twill mark as Exhibit 2. it looks

23 Arkansas. 23 like a pamphlet from the Ozark Area Chamber of

24 Do you see that. sir? 24 Commerce that says. Welcome to Altus, Denning, Ozark

25 A, Yes, sir. 25 and Wiederkebr Village from Ozark Area Chamber of

3 (Pages 9 to 12)
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1 Commerce, 1 BY MR TUCKER:
2 (Exhibit No. 2 was marked.) 2 Q. And, finally. there is a color document that
3 A, Thatname on there, Norman Powell, he was the] 3 says City of Ozark Planning Area Study Map. and it
4 Ozark historian for many, many years. 4 shows population densities. Would this have anxything
5 Q. Okay. There is a two-page document. the first 5 to do with the crossing --
& page says. City of Ozark Base Map, and the second & A, ldon't think so.
7 page says 2013 Proposed Street and Sidewalk Work. 7T Q. = orthe lawsuit?
3 I'Hmark this as Exhibit Number 3, 8 A, No,sir, I don't think so,
9 (Exhibit No. 3 was marked.) Q. Allright sir. I'l hand that back to you,
LG AL Some of that might not -~ this next map, that 10 and thank you.
11 just shows the wards of the city. [ failed to -- | 11 A, 1should've went through it.
don’t think that would have anything to do with 120 Q. Isallright. Mr. Mayor. I'm going to hand
13 the - 13 youwhat's been marked as Exhibit Number 2. 1t says.
14 Q. Okay. Well, since we've got it in {ront of us. 14 Welcome o Altus, Denning, Ozark. and Wiederkehr
L5 you're right. Tt says Ozark City Ward Map. 15 Village from Ozark Area Chamber of Commeree, and if
16 A. Right Le you would, please just hold this, the front part up
17 MR, TUCKER: 'l mark that as Exhibit L7 to the camera, and then you can feel free to unfold
18 Number 4. 18 it
19 (Exhibit No. 4 was marked.) 19 Tell me what that is, if you would?
20 MR.TUCKER: There is a document, one 20 A, Okay thisis a nap. [ think it's
21 page. 1 says Map of Ozark, Franklin 21 approximately, 'm thinking maybe 30 years old, and
22 County, Arkansas. 'l mark that as 22 it's ~ it shows all of the streets in Ozark. It's
23 Exhibit Number 5. 23 listing them. It's an index of the streets,
24 (Exhibit No. 5 was marked.) 24 That's -
25 MR. TUCKER: There is a large 25 Q. Okay. If'I could sce that.
Page 14 Page 16
1 document, which appears to be a map of 1 A. -~ the only map I have that lists the streets.
2 Franklin County. Arkansas from the Arkansas 2 Q. Does this -- what would we call this, a
3 State Highway and Transportation Department | 3 pamphlet, or a flyer, or what, what --
4 that we'll mark as number six, 4 A, lguessit's just a fiyer that the Chamber put
5 (Exhibit No. 6 was marked.) 5 out back then.
6 BY MR, TUCKER; © Q. Do youknow if it has a date on it anywhere?
T Q. Then we have, it looks like another map of 7 A, Dwas just looking at the ads on the opposite
3 Ozark with some -- B side there, and the businesses have been in and gone
9 A, That was a study plan map that -- actually, | 9 out, and some of them have been good for 20 plus
10 didn't know that was in there either, butit'sa--1 | 10 years. So I'm just guessing it's 25 or 30 years old.
11 don't think you can tell, It's been marked over 11 Q. Okay. Itshows points of interest on the map,
12 there. 12 such as Town Square, Old County Jail. Chamber of
13 Q. Would this have anything to do with the 13 Commerce, things of that nature. And 1 see it lists
14 lawsuit, or the crossing, or anything that you would | 14 city streets in the upper left-hand corner; is that
15 wantto refer to, Mr. Mayor? 15 correct?
16 A, No,sir. 16 A, Yes.
17 Q. Okay. Why don't you just retain that, il you 17 Q. AndIsee there's an inset. which is an up
18 would? 18 close section of the downtown city streets; is that
19 A.  Sorry about that. 19 right?
20 MR. TUCKER: Notaproblem. Thenext | 20 A, Yes, sir, E — | hadn't really paid a lot of
21 document says Main Street Ozark Riverbend 21 attention to it. In fact, I've just had this map a
22 Marketplace Site Plan. so 1 will mark that 22 couple of weeks.
23 as Exhibit Number 7. 23 Q. Where did you get it?
24 (I2xhibit No. 7 was marked.) 24 A. Latine Powell (phonetic), the widow of Norman
25 25 Powell. She called me and wanted me to come pick it
4 (Pages 13 to 16)
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1 up. She wanted me to have that. 1 A, Atthe bottom,

2 Q. Was that in connection with the lawsuit or just 2 Q. Okay. Thank you. And that lists a number of

3 the fact that you're Mayor of Ozark. or someone she 3 the city streets; is that correct?

q knows? 4 A, N lists the city streets on there, yes.

5 A, 1twould be connected to the lawsuit. 5 Q. Is Oliver Street shown on that map?

& Q. Okay. & A, Not that I see it on there,

7 A, Ifit's - you know, that's what she thought. T Q. iyou'll urn to page two, what does it say

3 Q. Anddo youknow how if's connected -- can vou 8 there at the top, sir?

3 tell me how it's connected to the lawsuit? S A, That's Proposed Street and Sidewallk Work, That
10 A. Well, it doesn't show Oliver Street, and it's 10 was the project, | guess, is the reason the study map
11 gotanindex here to the upper right-hand corner, and| 11 is with this.

12 it's not listed. And she thought that might be 12 Q. Anditsays for 2013, is that right, on page
13 pertinent to what you wanted. 13 twao?
14 Q. Okay. Let me take a look at the index. You're 14 A, Oh, okay. 2013, yes, sir
15 right, in the upper right-hand corner there is a 5 Q. Ttake it the second page really wouldi't have
16 heading that says Street Index? anything to do with the Oliver Street or the crossing
L7 A, Yes, or the lawsuit; would it?
18 Q. Anditlists Austin, Bareliff Lane, Bell, A, No. It's just attached to show that it is a
19 South. North, Bluff Drive in alphabetical order. It map that we used.
20 lists the streets in Ozark; is that right? Q. Okay. And then you mentioned Exhibit Number 4
21 A, Yes,sir, says Ozark City Ward Map; correet?
220 Q. Andthen it goes, Oak to Owens. and if Oliver A, Yes,
23 Streetwere on here, it would be between Qak and 23 Q. Anditreally doesn't have anything to do with
24 Owens? 24 the lawsuit, but which ward would the land next to
25 A.  Yes, | would assume. ) the Arkansas river be?
Page 18 Page 20

T Q. Andnotonly is Oliver Street not listed in the 1Al Tt would be Ward 1,

2 Street Index, it doesn’t appear Lo be shown in the 2 Q. Who represents Ward 17

3 map in the upper feft-hand corner: does it? 3 A, Roxie Hall, Are you talking about the

4 A, No,sir,it's not. 4 alderman?

5 Q. Okay. Mr. Mayor. anything else about xhibit 500 Q0 Yes, sin

5 Number 3 that might be refevant to this case or & A, Roxie Hall and Rex Anderson.

7 Oliver Street or anything that you can think of? 7 Q. Ms. Hall has part of it, and Mr. Anderson has

5  A. No,sir. 8 another part?

9 Q. Allright, sir. Let me hand you what we've 9 A, We have three wards, and with two aldermen in
10 marked for identification as Exhibit Number 3, which ] 10 each ward.

Y1 is atwo-page document. 11 Q. Allright, Thank you. You can put that in our
2 The first page says City of Ozark Base Map, 12 pile
13 and the second one says 2013 Proposed Street and 13 A0 Okay,
14 Sidewalk Work. Can you tell me what the first page 14 Q0 As amatter of fact, we might just set that on
15 shows. other than just being a map? L5 the table so we don't lose anything. Let me hand to
16 A, It's just a map of the city, and it's kind of a 16 you Mr, Mayor, what we've marked as Exhibit Number 3
L7 study planning map. We had some kind of project | 17 to your deposition. and it says Map of Ozark Franklin
18 going, and, anyway, that's basically the map that the] 18 County, Arkansas.
L9 city uses like, you know, when we're doing certain 19 It looks like the date in the lower
20 projects. 20 right-hand corner is August 2009, Can you look at
Q. Docs that map have a date on it anywhere? | 21 that and confirm that for me, sir?
couldn't tell. 22 AL Where did you sce the date?
A. 1994, November of '94. 23 Q. Very low in the right-hand corner. I's small.
Q. Where is that, Mr. Mayor? Where is the date on 24 A, (Witness reviews docament.) Sorry. 1 don't
25 i, i you can show it to me? 5 seeit,
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used, 1 think when they first started talking about
the Riverfront.
And it just shows that the riverfront was
on the north side of the river there, and that was
all the things that they had proposed to build. But
I think that's been scrapped and probably going to go

Lo Q. Hereletme point it to you. I'lE draw a, put 1 on the other side of the river or something.
2 apink dot -- 2 Q. This was originally -- [ think it was the id ca
2 A, Oh, okay. 3 forwhat I'm going to call the big marina?
Q. --right to the feft of'it. Do you see that it 4 A, Yes.
5 says August 20097 5 Q. Andthe -
& A, Oh,okay. Yeah,!seeit now. & A, Inthe early stages of their plans.
7 Q. Allright. Sir, it's real small. | barely see 7 Q. And you said it had been scrapped, and now it's
g it IUs very small, 5 going to be moved to the south side ol the river?
9 A.  Okay. 9 A, Well, there's works of a marina to go ine on the
10 Q. Andyou brought that map with you today. Does | 10 south side of the river,
1L that show city streets in Qzark? L1 Q. s, is that going forward? s there actually
12 A, It shows all of the city streets, yes. 12 going to be a marina on the south side of the marina,
13 Q. Doesitdoes an Oliver Street on that map? L3 orisitcontingent on certain things?
14 A. Not that | see, 14 A, Well, | think it's pretty much contingent on
15 Q. Okay. You can putthatin our pile, if you L5 the lawsuit. Well, it could be. Of course they have
16 would. 1&  options, you know, anyway, they are waiting to see,
L7 A, (Witness complies.) 17 which everybody is about, what's going to happen
18 Q. Exhibit Number [0 is a map of -- 18 here.
19 MS. JONES: Six. 19 Q. When you say they are waiting to see, who is
20 MR, TUCKER: I'm sorry, Pardon me. [ 20 "they"?
' misread that. Thank you. 21 A, Well, the city and everybody - the people
BY MR. TUCKER: 22 that's proposed the marina, they're very interested
23 Q. Lxhibit Number 6 is a map of FPranklin County; 23 init,
24 s that right? 24 Q. TItlooks like, letter b, can you see that. it
25 A, Yes,sir. 25 says. Railroad Crossing Tower?
22 Page 24
Lo Q. And that's such a large map, it can't have much L A, Okay. That's very small print. I can't read
2 detail init. Does that really have any bearing on 2 that, but -~ okay, yeah, that's -- they had proposed
3 Oliver Street, or grade crossing. or this lawsuil, 3 to be on the west side of the muscum. There's going
4 and if so can you tell me what? 4 to be an elevated, over the tracks, down type thing.
3 AL Well, I collect these maps, kept them, you 5 Q. A pedestrian overpass?
¢ know, Well, and, anyway, I don't see a crossing on & A, Yes, Iguess. Yeah, it would be pedestrian.
7 the railroad in that area, 7T Q. And you said yes, the museum. When you say
8 Q. And, Mr. Mayor, what is the date ol that map? 8 "the museum” are you talking about the old train
9 Can you look and sce? 9 depot?
10 A, It's dated -- it says Field Inventory, 1971, 10 A, Yes,sir.
11 Photo Revised, 1984, 11T Q. Andis that what Ozark uses the wrain depot now
12 Q. Okay. Thank you. I'vou could put that in 12 s for a museum?
13 that stack of exhibits. 13 A, A museum, yes, sir,
L4 A, (Witness complies.) 14 Q. Andthen it tooks like the, in Exhibit Number 7
15 Q. Letme hand to you what's been marked as 15 the train depot is marked as letter L. Can. can vou
16 Exhibit Number 7. It says Main Street Ozark 16 see that, sir?
17 Riverbend Marketplace Site Plan. If you could tell L7 A, Okay. Okay. The depotis L, yes.
18 me what that is, sir? 8 Q. Okay. And is that document dated, by the way?
19 A, This is a study sheet that the Main Street : A.  Ithink that's a date there. 1'm not sure.

Can you --

Q. Let's see. Iseea phone number. but I don't

see a date. Ttlooks like T might have to get a
magnifying glass for me to see it

A.  @'was thinking the same thing.

Q. Itiooks like it says OGM or AGM. Do vou know
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] who prepared this? 1 BY MR, TUCKER:

2 Ao Main Street. It's got their letterhead, 2 Q. Mr. Mayor. can you help me there and tell me

3 signature on it there, 3 what, what those documents or notes say that wo uld be

4 Q. Okay. Let's continue to look at the categories 4 relevant w our case here?

5 ofdocuments that were in the, the Notice. 1 think 5 A, Okay. 1 think what this was, whea I was trying

& the last one | read was number four, & to getinformation on, about the railroad and things,

7 So let's look at number five, Tt says. 7 and some of this stuff I'd got off the internet.

8 Please produce any diaries, notes, or calendars g And Iwas trying to make contact with the
vou've kept or created regarding any contact with 9 railroad and Corps of Engineers, and I just got phone
Union Pacilic or ils representatives. Do you see 10 numbers. And I'd kind of educate myself on some of

11 that. Mr. Mayor? 11 the federal laws and what have you.

12 A.  Yes, uh-huh. 12 And, actually, I haven't even looked at

13 Q. Do youhave any documents that would fall into 13 this, some of this stuff, in a long time, but,

14 that category? 14 anyway, that's basically what it is.

1% A, I think way back there when 1 contacted Charlie| 15 Q.  Okay. You had mentioned Charlie Felkins, is
16 Felkins | think 1 dated that. 1 don't know if it was 1o that someone that you spoke with?

17 inthis. 1 think it would be in this. 17 A, Yes. Lhad spoke with him a few times back
18 Q. Yes, sir, Andifit's going (o take a while 18 in -- oh, I think that started in '08 or somewhere

19 foryou to look through it, we can go off the record around -- the years are -- oh, "1, I guess it was,

20 and give you time to thumb through those documents, Q. And Charlie Felking was an employcee at the time

21 A, Okay. It's - I should have it here, of Union Pacific?
22 MR. BROCKETT: Let's go off the record Ao Yes,
23 for a minute. > Q.  And 1 believe he is based in Little Rock?
24 THE VIDEOGRAPHER: We are going off 24 A, Yes,
25 the record. 1t's 9:24 am, 25 Q. And do you remember the nature of v'all's
Page 26 Page 28
1 (Short break) 1 discussions during those times?
Z THE VIDEOGRAPHER: Weare back onthe | 2 A, Well, I didn't know anything about what was
3 record. H's 9:29 a.m., 3 going on, and, of course, all we'd heard is just part
4 BY MR, TUCKER: 4 ofit. Sol just wanted information for myself.
5 Q. Mr Mayor, you were looking through vour 5 And I called, and they got Charlie's number
& briefease there while we were ol the record 1o see & off the internet, along with these others, and, you
7 if you had any documents that might fall under 7 know, engaged in conversation with him, if he could
& category number five about things pertaining to B kind of tell me what was going on.
9 contact with Union Pacific or its representatives, 9 Q. And what did he tell you?
10 and I believe you may have found something. 1s that 10 A, Well, basically he told me it wasn't, the side
11 right? 11 that I knew about it wasn't - there's another side
12 A, Yes. | have documents of people I had contact, | 12 ftoit, you know.
13 contacted and -- anyway, it was in April, it looks 13 And he said he had told S8andy Key that,
14 like, of 2011, L4 early right up front, that she couldn't cross there
15 Q. Okay. May [ see that for just a second? 15 onasurface level crossing, was the main thing that
16 A.  And I think those railroad people are different | 16 he advised me,
17 things I just scratched down as notes. 17 Q. Allright, You pulled out another document
18 Q. Ibelieve there's a total of 13 pages, if'] 18 that's on the table. Is that -~
19 counted properly. There are some notes written on 19 A, Okay. You had asked if I had contacted any
20 the back, and some notes on the front of the pages. 20 other people at the railroad. This Raquel Espinoza 1
21 I'mark it for identification as Fxhibit Number 8, 21 talked to her two or three times, and she was
22 and I' put this somewhere where I won't cover director of corporate relations with Union Pacific.
23 anything up. 23 And this Mr., Halsted, Mr. Patrick Halsted,
24 (I2xhibit No. 8 was marked.) 24 TI've got his address and all of that for some reason.
25 And that's a YouTube thing there that, a

7 (Pages 25 to 28)
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video that the city had made, and 1 just had the
address to look that up on it, but if you want to.
Q. Do you remember -- | don't think I'm going to
need o mark this as an exhibit,. What you passed me
is an envelope, and it's got, it tooks like, a cutout
from a newspaper?
A Yes.
Q. And it says Main Street Ozark, Thank you Matt
Ferrell of MDF Productions, and it says, The YouTube
video you did for us was awesome. It told the real
truth about Union Pacific Railroad and its treatment
of Ozark.

Let me go ahead and mark that as Exhibit
Number 9.

(Exhibit No. 9 was marked.)

A, Bdidn't know that was -- [ forgot about that
even being in there, but anyway, that's --
Q. Ttcontinues by saving. Everyone please view
the video link before and share with all of your
Facebook, Twitter. and email friends across the
country. You can help Ozark regain what's rightfully
ours. and then it has a link at the bottom. [s that

Omaha. Nebraska, 1 see his name and address on there,
Did you ever talk with Mr. Halsted, that you can
recall?

A, Yes. When they were -- when they came to Ozark
I talked to him, and  don't know about the -- ¥
tatked to another -- when they were in Ozark.

Q. I you would, leave Exhibit Number 9 out.

rather than putting it back in the envelope.

A, All right,

Q. Butyoucan retain the envelope in your

records. Let's look at the last category on the

Notice of Deposition, which is number six, if you

will follow along with me, sir.

It says, Please produce all diaries, notes,
salendars you have from any council meetings
regarding the removal or installation of a crossing
in Ozark, Arkansas.

Do you see that?

A, Yes,

Q. Did you have any documents that would fall
under category number six?

A, Not to my knowledge, I don't think.

were invited to the council meeting, that she was a
contact, I think, The best 1 remember, that's how...
Q. Okay. And then the name of Mr. Patrick

Halsted. Director of Industry and Public Projects in

Exhibit Number 9? 23 Q. Okay. Mr. Mayor. I see that you've brought a
A. Yes. This was in the local paper, newspaper, 24 folder there, and I don't know if, i it's got things
The Spectator, 25 in it that are refated (o this lawsuit or not, but
Page 30 Page 32
1 Q. The YouTube video, and I've seen it, was that 1 can you -- you tell me what, what we have in there?
2 sponsored by Main Street Ozark? 2 A. Okay. This is part of the exhibits. Are y'all
3 AL Yes. 3 going to retain this stuff?
4 Q. Andare they the ones who paid for it? 4 Q. Onlytomake copies. The originals -
5 A. From what L understand. 5 A, Ttdoesn't make any difference to me.
& Q. Did. did the city pay for any part of the 6 Q. The originals will be returned to you.
7 production of the -- 7T A, Thisis just a copy of a, 75 years ago that
3 A, No 8  states in there that the railroad and the city was
9 Q. Okay. And, Mr. Mayor. you handed me the 9 kind of in a little problem with the trash haulers
L0 envelope that has Raguel Espinoza's name and phone 10 back then.
11 number. Did you speak with Ms. Espinoza? i Everybody -- you know there was a lot of
12 A, Yes, I have spoken with her. 12 trash haulers. We didn't have the system we have
13 Q. Canyoutell me the gist of those 13 today, the -- and they would haul the trash down to
14 conversations? 14 the dump, and they got it pretty messed up down
15 A lreally don't remember, other than she was 15 there. And the railroad stopped them from crossing
16 just updating me and, you know, what the -- 1 think 16 down there at the...
L7 she had contacted me about what was going, you know,; 17 Q. Allright. And this - at the top of the page,
council meetings and things. 18 well, Jet me just mark this as Exhibit Number 10,
Q. Okay. 19 (Exhibit No. 10 was marked.)
A. I think when they were coming here that she was {20 BY MR. TUCKER:
one of them that, the four that came here. When they | 21 Q. The top of the page says it's The Spectator,

That's the newspaper for Ozark. 1s that -

A, Ozark newspaper, yes, sir.

Q. And itsays The Spectator. Qzark, Arkansas
Wednesday, January 15th, 2014, at the top?

Bushman
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Page 33 ; P 35
AL Yes. Lo Q. -~ ourcrossing or the railroad. 'l just hand
2 Q. Andthen it says. 75 years ago in The 2 that back to you,
3 Spectator. So, let's see. what's 73 years before 3 A, Yeah, 1 should have gone through this begcer,
4 20147 4 Q. That's okay.
5 AL 1 think we figured it, like, 1938 or something 5 AL Thisis just a letter that, that the railvoad
& like that, wasn't it, or am I - there was a lot of had sent Carol - let me sce if this is the letter €o
7 discussion when that came out. T start with,
8 Q. Okay. Al right. We will put that in our 8 Yeah, this is the letter that Carol
9 stack. What else do you have there, Mr. Mayor? 9 Sneath - I don't know. Y'all probably have afl of
10 A, Thisis a letter that - 10 this, but she had sent to the railroad wanting, about
11 MR, BROCKETT: Thirty-nine, 11 the Oliver Street. And that was the letter that the,
12 Q. That was 19397 12 that the railroad answered her back and explained all
L3 AL Okay. 13 of the things to her.
14 Q. That was close. | couldnt do it in my head. 14 Q. Let'ssce. What you've handed me is a
15 A, This was sent from Ozark, and it was seat to 15 five-page document. and I think we have this, but in
16 Scott Bennett. And 1 see, | think -- yeah, Mr, Coley 16 case we need to refer to i, ' mark it as Exhibit
L7 was the mayor then, and they were wanting that street | 17 Number 12,
18 Dback. Anyway, they - he called it QOwens Street, so. 18 (Ixhibit No. 12 was marked.)
19 Q. Okay. 19 BY MR. TUCKER:
20 AL So that's,.. 20 Q. Pageone is a letter dated August 20, 2012,
21 Q. Yeah. this letter is dated December 14, 2004, 21 from Carol Sneath, S-n-c-a-t-h. who was the mayor at
22 written by Mr. Coley as mayor of the City of Ozark at 22 the time of Ozark?
23 the time? 23 Ao Yes. She was the mayor prior to me, I think.
24 AL Yes, 24 Q. And youtook office in January ol 20137
25 Q. To Mr. Scott Bennett, Arkansas Highway 25 A, Yes,sir,
ge 34 Page 36
L Department. [t consists of five pages. even though ] Q. And how long is the term?
2 theleter is just the first page: is that right? 2 A. Four years,
3 A, That's the main thing, the letter, yes. 3 Q. And thisisa letter written to Mr. Charlie
4 (Exhibit No. 11 was marked.) 4 TFelkins, and then page two and three of Exhibit
5 Q. Okay. You can put that in our stack there. 5 Number 12 is a fetter from -- well, it's dated
£ A, Yeah. Did I lose some of that other stack? & September 27, 2012, from Mr. Patrick Halsted o Mayor
7 Q. It's being copied. 7 Sneath. Is that correct?
8 AL, Ob, okay. All right. And a lot of this may 3 A, Yes,sir,
9 nothave anything to do. 1 just gathered up - all 9 Q. Okay. Then it looks like the next two pages is
10 thisis Main Street, 10 aletter on Union -- from Union Pacific, Thad Call.
11 I1t's probably -- James Gilmer used to be L1 to Mayor Sncath dated February 11, 2013, s that
12 the, over the Main Street, and his main objective 12 right?
13 back then was the museum, sidewalk, erepe myrtle, i3 A, Yes, sir,
14 historic street lights, and pocket park, and that was 14 Q. Okay. We can just put that in our pile of
15 Main Street's - early on 1 used to be on the Main 15 exhibits for now.
16 Street board. 16 A, Thisis a letter from Representative, State
17 Q. What years were you on the Main Street board, 17 Represeatative Leslee Post, and she just sent me the
18 Mr. Mayor? 13 law that she had found about the, who makes the
19 A Gosh - 1'd have to think back. T don't 19 decision on the railroad crossings, and --
20 remember when. It was early on when the Main Street] 20 Q. And that --
21 fiest started. It was, et me think, in the 21 A. -1 had highlighted that when she sent it to
22 nineties. 22 me. That was the big thing back then is nobody was
23 Q. Allright. Since I don't think this pertains 23 sure who was, who was on, who was what, so.
24 o our -~ 24 Q. Allright. I'll make that as Exhibit Number
25 AL No. 25 {3,
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(Exhibit No. 13 was marked.)

Lxhibit 13 Pve received before. [tappears to be a

2 Q. And it looks like cight pages. The (irst two [etter from the Federal Railroad Administration to
3 appear Lo be an opinion from the Atlorney General of 3 Mayor Sneath, It looks like it's dated November 13
4 Arkansas (o State Representative Leslee Post -- 4 ol 2002, or perhaps was received then, Is that
5 A, Yes. 5 right?
& . - dated November 19, 20127 & A, Yes.
7 A, Yes, sir, T Q. Okay. Allright. Mr. Mayor, do you have any
8 Q. Okay. Can you read the highlighted section 8 other documents that you brought with you today that
3 there on the [Trst page of Exhibit Number 13, please? 9 would pertain to the lawsuit, or the crossing. or the
10 A, Yes,sir. Hence all rules for removing or 10 railroad tracks?
11 establishing railroad crossings must be analyzed L1 A, Well, this is just something, you know, like
12 according to the regulations of the federal agency 12 when there were first study sessions about a wish
13 knowns as surface transportation board, which is the | 13 list, I guess, of what it would cost and what the
14 entity Congress vested with the regulatory authority | 14 raitroad would pay and all of that.
15 over these matters. 15 Q. Anditsays Main Street Ozark River and Rail
16 Q. Allright sir. Pages two and three in L& Project.
Exhibit -- 17 A, ldon'tthink L..
MS.JONES: Three and four. 18 Q. Was this list compiled by Main Sureet Ozark?
Q. I'msorry, thiee and tour on Exhibit 13, it 19 A.  Yes. And I think the total was like 93,000
looks like it might have been printed off the 20 that they were going to, hoping the railroad would
internet. It says, Train derails in Louisiana, about 21 pay their part of it, or something.
a hundred homes evacuated? 22 Q. Okay. We'll go ahead and mark that as Exhibit
A.  Yes. A lotof this stuff I just collected, you 23 Number 14,
24 know, I thought might -- to more or less educate 24 (Exhibit No. {4 was marked.)
25 myself, you know, about what goes on with trains and| 25
Page 38 Page 40
1 situations like that, and.., L Ao And this is, I guess, Main Street Riverfront
2 Q. Okay. Solet--page five would be a letter 2 Update. This is ow they would propose a
3 from Mayor Carol Sneath (o a Ms, Sue Woolsey 3 cantilevered boardwall on the north side, and they
4 (phonetic) dated April 30. 20137 4 were talking about elevated crossing on River Street.
5 Ao Yes, That's the, a different thing there. 5 And that's really a -- I don't know what's, they
& That's a collector's street up there, That wouldn't & would have.
7 have anything to do with -- 7 Q. TThe highlighted section says. Elevated crossing
8 Q. Okay. 3 from River Street to boardwalk on Arkansas River.
9 A, --this. 9 Desired location west, or cast, of old Franklin
10 Q. And then there's -- the next page says -- 10 County Jail,
11 A. Same thing. Was that the pedestrian tower, you think --
12 Q. --review of appraiser's examination. Why A. Yes.
13 don't [ take those two items out of our exhibit. Q. --that we talked about earlier?
4 since they don't pertain to anything about the A, Yes, I think. That was early on in the...
15 railroad or -- Q. Okay. We'll mark that as Exhibit Number 15,
16 A, Yeah. (laxhibit No. |5 was marked)
17 Q. --and I'lf -- Q. And it - at the top of the page it says 5
18 A, Sorry I wasn't better - August 2010, Do you see that?
19 Q. That's okay. A, Yes,
20 A, - prepared. Q. And then it says Main Street Riverfront Update.
21 Q. [will hand back to you the letter from Does this appear to be a document that would have
22 Ms. Sncath to Sue Woolsey and the document that says circulated just in Main Sueet Ozark, or did it go to
23 review appraiser's examination. the city council, or do you know?
24 A. Okay. A.  No, it was just in the Main Street study
25 Q. Andthen itlooks like the fast two pages in 25 session type of thing, general meeting that, you
10 (Pages 37 to 40)
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L know, they - T would think - 'm sure that's what L Q. When you say concerned about what's going on
2 that is. 2 over there, are you talking about the railroad u-acks
3Q. And it consists of two pages? 3 and whether or not --
4 A, Yes. 4 A. The marina, yeah,
5 Q. Okay. Allvight, sir. What else do you have? 5 Q. Areyou talking about on the south side or the
& A, Thisis, you know, like I was getting things & north side?
7 off the internet, just to, like I say, just to Y A, On the south side.
8 educate me about the federal laws and what have you! 8 Q. Okay.
9 about the railroad. That's probably. 9 A, And did you want me to read what --
10 Q. Okay. I'l'let you keep that. 10 Q. No,sir. Ithink that will suffice. You can
L1 A, Okay. And this is a council meeting, and I'd 11 put that in our pile.
12 made a motion to send a formal letter to the railroad { 12 A, Yes.
13 requesting a representative to come before the L3 Q. Doyou have any other documents that --
14 council to address the council. And it took meover | 14 A, This is just a thing that we all got. This -
1% ayear to get where I could get the railroad to come | 15 well, I guess this is when Chris went to Littie Rock,
16 to Ozark. L&  the deposition that he gave them.
17 Q. Andthat's - 17 Q. Letmelook at that real quickly. Okay. This
18 A, @wasdenied that request. 18 is the transcript of the hearing before Judge Brooks,
19 Q. Okay. 19 December 11,2014, It looks like Mr. Brockett may
20 A, Until finally we, you know, they did come, 20 have sent that to y'all.
21 Q. Okay. I'llet you keep that. 21 A, Yes.
22 AL Yes. That's just a recent thing from, about a2 Q. Okay. We have a copy of that, o -
23 the Corps of Engineers, and this is just the... 23 A, Yeah.
24 Q. When you say a recent thing about the Corps of 24 Q. --I'lt hand that back to yvou.
25 Lngineers, can you describe that a little more fully 25 A, Like I say, some of this stuff { -- and I guess
Page 42 Page 44
1 ortell me what it says? 1 that's...
2 A, Okay. |- the - 1 met with the Corps and - 2 Q. Do youhave any documents in your bricfcase
3 in fact, they came through Ozavk. Is that the one? 3 thatyou brought that would pertain to the street. or
4 Q. Itlooks tike what you have handed me is an 4 the crossing, or anything pertinent to the lawsuit?
5 email from a Jason Gramlich? 5 A.  No, I think that's pretty much it. Most all of
5 A. Yes, & this is just -- well, some of it there you have, like
7 Q. s he with the Corps of Engincers? 7 that, but it's - it's just things that 1 have got
& A, Yes. 8 off the internet, different - | mean, you are
9 Q. Andir's sent to, it says Ozark’s mavor. That 9 welcome to --
L0 would be you? 10 Q. No,il -
11T A, Yes. 11 A, Tdon'tthink it would have any...
120 Q. Allnght, And I haven't had a chance to look 120 Q. Okay. Letme get just a little background
13 atthis, butis, is this in reference to the marina 12 information from you. Mr. Mayor, What's vour date of
L4 that's proposed on the south side of the river? 14 birth, please?
L5 AL Yes, sir. 15 A, August 11th of 1945,
1e Q. Okay. And 'l mark that as Exhibit Number 16. 16 Q. And how old does that make you?
17 (Exhibit No. 16 was marked.) 17 A, Well, 69. I'm getting on up there.
18 Q. Without reading the entirety of the email into 18 Q. Where were you born?
19 the record, can you tell us basically what it says? 19 A. In Poteau, Oklahoma,
20 A, Well, they, the Corps was - there's a Colonel 200 Q. Where did you grow up?
21 Paul with the Corps of Engincers, and Randy Hathaway, | 21 A, We moved here in 1962, so 1 have been here 53
22 and Mr, Bosco (phonetic) he's over the Corps 22 years.
23 property, and I believe it's Mr. Nichols. You know, 23 Q. How old were you in '62 when you moved here?
24 they were all concerned about what's going over there A, Fifteen, 16,
25 on the - and - Q. Did you graduate from high school in Qzark?
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I A, Yes. Lo Q. Where do vou currently live?
2 Q. Whatyear? A, 1live at 845 North Third, here in Ozark.,
3 A, Sixty-three. 3 Q. Isthatin the downtown area?
4 Q. Do you have any other formal education? 4 A, Yes.
5 A, DIwent to College of the Ozarks, COO, two years|] 5 Q. I'm not real familiar with the streets,
& of college. % A, From the stoplight, 219, it's just up towards
T Q. Did you obtain a degree? 7 the interstate.
3 A, No. 5 Q. How long have yvou lived there?
9 Q. Tell me, where do you work? 9 A, Five years.
L0 A, Where do 1 work? 10 Q. And where did you live belore that?
Ll Q. Yes, sir, 11 A, Oh, we lived on Market Street for five years,
12 A, I'm Mayor of Ozark. 12 and then, in Ozark, And then we lived on Puddin
13 Q. s thata full-time position? L3 Ridge up there for 25 years.
14 A, Yes. 14 Q. Okay.
15 Q. Doesit-- 15 A, And when I was growing up we lived on Main
16 A. More than full-time. L& Street, which is just by the railroad track down
17 Q. Do vyoudothat every day is -- 17 there, when we was -~ when 1 was in school that's
18 A. Yes. 18 where we lived.
19 Q. --whatI'msaying. 12 Q. About how close to the train depot was i1?
20 A, Yes, full-time. 20 A, Oh, 150,200 vards, I guess.
21 Q. Whatare your hours? 21 Q. Pretty close. then?
A, Well, eight to four-thirty. Of course it's a 22 A. Pretty close, yeah.
23 lot-- that's — it's a lot more than that, though. 23 Q. Could you walk out your front door and back
24 Q. Sure. You work a lot of times past 24 door and see the train depot and the tracks?
25 four-thirty? 25 A, Well, no, at the time there was buildings
Page 46 Pac 48
L A, Ohyeah, L there, but I could -- yeah, they - they couldn't
2 Q. s it Monday through Friday? 2 see -~ there used to be Hillard, the old Hillard
3 A, Yes, 3 Hatchery, I think.
4 Q. Do youhave any other jobs or businesses? | 4 Of course they tore those old buildings
5 think you -- 5 down, but we lived just one block over from the
& A, 1still have a bailbonds license, but I don't o railroad tracks.
7 write many bonds. My wife, she's took that over for 7 Q. Howold were you, did you say. when your family
8 what we did do. 4 moved to Qzark?
% Q. Belore you became Mayor of Ozark did you run 9 A, Fifteen or 16. It's probably closer to 16,1
the bailbond company? 10 guess, because 1 was a junior in high school.
A, Yes. 1 Q. Were you driving at the time or riding a
Q. And what's the name of it? 12 bicycle, tike I did?
A.  Bailbond Financing, That's the name of the 13 A, Well, 1 got my license when we were here in
company. I'm just an agent, Our company is in Pine{ 14 Ozark, so - probably when 1 was -- well, I think 1
Bluff, Arkansas. 15 was probably a senior then. Back then you didn't get
Q. And you mention your wite's name. What is -- 316 your license like they do now, so,
you said your wife runs the. the company now. What 17 Q. Okay. And what year was it that your family
is her name? 18 moved to Ozark. You mentioned it --
A. Barbara, Barbara Jean, 19 A, Sixty-two, 1962,
Q. Mr. Mayor, have vou ever served in the 20 Q. We've been going now for about an hour. Why
military? 21 don't we just take a live-minute break,
A.  Yes. Iretired out of the Guard twenty-two and | 22 A, That's fine,
a half years. 23 THE VIDEOGRAPHER: We are going olf
Q. That would be the Army National Guard? 24 the record. 1t's 9;58 a.m.
A. Yes, 25 (Short break)
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THE VIDEOGRAPHER: We're back on the L It just doesn't make sense to me, and that's €he
2 record, IU's 10:09 a.m. 2 bottom line, is safety.
3 (Lixhibit No. 17 was marked.) 30Q0 And when you say "safety." | think T knovs what
4 BY MR TUCKER: 4 you mean, but let's visit about that tor a moment,
5 Q. Mr. Mayor, we just took a short break, and | 5 s itenvisioned that if the crossing were (o go back
5 passed to you what we've marked for identification as & inthat people would walk across the crossing?
7 Exhibit Number 17 to your deposition. Do you have 7 A, That's what I envision,
8 thatin front of you, sir? 8 Q. Andwhen you say "salety.” [ take it that you
9 A, Yes S loresee the risk ol a train striking a pedestrian?
1O Q. And that is a transeript of an audiotape of a 10 A, Yes, or a vehicle, either one, because.
L1 meeting of the Ozark City Council. The cover page 11 Q. Andyou probably know just from common sense
12 says December 5th, 2014, but that's actually when it 12 and being around for 69 years that when a train
13 was transcribed. [ believe Mr. Brockett and [ agree 13 swrikes a pedestrian or a vehicle it can often result
14 it was a January 13, 2014, meeting. L4 inserious injury or death?
15 MR. TUCKER: Correct? 15 A. Yes.
16 MR. BROCKETT: That's correct. 16 Q. When you said "safety.” would that also
17 MR, TUCKER: Okay, 17 encompass the possibility of trains derailing there
18 BY MR.TUCKER: 18 if the crossing went back in?
19 Q. Andthe typist has a number of places where it 19 A, That's been brought up a lot in discussions,
20 says "Unknown Male" and "Unknown Female,” and do you 20 you know, that would be a catastrophe, yes.
21 see where there are handwritien entries on who the 2 Q. And in this location where the proposed
22 speakers were? 2 crossing would go in, just o the cast of there
23 A, Yes. 2 there's a pretty sweeping curve?
24 Q. And | believe Mr, Brockett told me that 24 A. Yes.
25 Ms. Sandy Key wrote down who was speaking where it 25 Q. Okay. And T don't-- have you ever worked for
50 Page
1 says "Unknown Male” and "Unknown Female"? L arailroad. or do you have any railroad experience at
2 MR. BROCKETT: That's correct. 2 all? .
3 Q. Okay. Mr. Mayor, il vou would. tuen with me to 3 A. No. Ihave friends that worked, retired
4 page four. Do you see the second entry where it 4 friends.
5 says, MeNutt? It's the second line at the top of the 5 Q. [think both partics agree, and [ don't know if
6 page. & you know this. that, that anytime a train applics its
7 A, VYes. 7 emergency brakes. even if it's on straight track that
8 Q. Will you read what's typed there? 8 the train runs a risk of derailment?
9 A, [1think we need to drop this lawsuit. 9 A, Yes.
10 Everybody is sick of it 10 Q. Have you been made aware of that?
11 Q. And, ol course. this was in January of 2014 at A. Yes.
12 the city council meeting, but at least as you're -- Q. And are you also aware, Mr. Mayor, thatif a
13 atthat time it was your opinion that the lawsuit train applies its emergency brakes while it's in a
14 should be dropped: is that right? 4 curve that that increases the chances of a derailment
15 A, Yes. L5 overand above what it would be on a straight track?
16 Q. s that still your opinion today? 14 A, I'would think common sense it would be.
17 A, Yes,moreorless. I don't think it's -- yes. L7 Q. Andin this location in downtown Arkansas (sic)
18 Q. Okay. And @was going to ask, what's the basis 18 there are places where the Arkansas River is real
19 for your opinion that the lawsuit ought to be 19 close to the railroad tracks?
206 dropped? 20 A, Yes.
21 A, Well, I think it's a safety {actor, the bottom 21 Q. [1think we had a survey done, and I believe it
22 lime. 1 mean, there's a lot of reasons, but the 22 gotas close, maybe, as -- the river got as close as
23 bottom line, I just don’t think it's safe to invite 23 maybe 15 10 20 feet (rom the tracks. Does that sound
24 the public down to a place like that, you know, with | 24 about right --
'S5 alot of trains, high speed trains go through there. | - A, Yes.
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Q. -~ alcertain places?

A, Yes.

Q. And when you said safety. and we've talked
ahout derailments, | take it one of your concerns is
if there was a derailment, and a car carrying
hazardous materials were 10, to be breached and the.
whatever it's carrying, be it chloride, or whatever
hazardous material. might be released into the air?
A. That's concerns -- it's been discussed in
meetings that we've had,

Q. Andwould that be a concern -~

A. Yes.

Q. --of yours?

A. Yes.

Q.  Would it also be a concern of yours il a train
derailed and a car carrying hazardous materials
breached and went into the Arkansas River?

A, Yes, that would be a big concern.

Q. It would be a severe environmental
contamination; would it not?

A. Yes.

Q.  And if the crossing went back in, and we've got
vehicles and pedestrians going over the crossing,
there might be times where somebody tries to cross
it, and is either not paying attention or is trying

fe)

-3
i

Fags

about it. It's -- I'm thinking no more than two
years ago.

Q. When you say "the mayor,” are you referring o
Ms. Sneath?

A, Yes. She's the one that said she had them
ordered when she was -- channel five, I think, was
doing a story on it, and she had told them that she
had them ordered. And shortly after that they
appeared up down there.

Q. Wec're in January 2015, Sorry, We're in
February 2015 right now. so do you think it was in
early 2013 that those signs went in, approximately?
A. [ think so. I'm not for sure, but it hasm't
been that long since then,

Q. And were you on the city council at the time?
A, Yes.

Q. Was there a vote taken Lo put those up. or did
Mayor Sneath --

A.  She.

Q. --justdo that on her own?

A.  She did that on her own,

Q. Now in the transcript it says, We need to take
those embarrassing signs down, or there was actually

just one; right?

A, Yes.

ot
()

Page 54

1o beat a train. and the train might have to apply
its emergency brakes to avoid the accident?
A. Yes.
Q. Okay.
A. 1 think so.
Q. Okay. Look with me at the next entry on page
four where it says MeNutt. Will vou read that
paragraph for me?
A, And 1 --and we need to get rid of -- and |
think we need to take that Oliver embarrassing sign
down. It's ridiculous. People -- people are - 1
hear every day about this lawsuit. We can't win.
Q. When you say the Oliver Street embarrassing
sign, I think I know what you mean, but just for
purposes of identification I want to pass you what
I've marked as Exhibit Numbers 18 and 19.

(Exhibit Nos. 18 and 19 were marked.)
BY MR. TUCKER:
Q. And are those pictures ol the Oliver Street
crossing that went in sometime within just the past
few years?
A. That's it, yes.
Q. Do you know. Mr. Mayor, when that street sign
that says Oliver Street went in?
A. The mayor ordered those when we were talking

Page 56

Q. And tell me why vou thought it needed to be
taken down, '
A, Well, it's not a - as far as the time being,
it's, it's -- there's not a street there, and,
besides, a lot of people is concerned that relayed to
me that if somebody is going down there at night and
saw that street sign, they might turn up in there or
something and get hung up on the railroad track or
something, which, you know, it's not very probable,
but it could happen, you know.
Q. That was a safety concern?
A. A safety concern, yes.
0. Okay. Look down to the bottom, if you would,
Mr. Mayor, of page four, that transcript in Exhibit
17.

And if you'll read the paragraph or that
entry -~ I'm sorry - that begins at the bottom of’
page four -
A,  Okay.
Q. --and goes to the top of page five,
A. I talked to the Corps, and they said that they
went back through their records as far as they could
go before the river, and there was never an Oliver
Street, and the railread said the same thing, and
then here we are,

Janess
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14 (Pages 53 to 56)

Ferguson Smith

501-372-5115



Case 2:14-cv-02196-TL.LB Document 37-1  Filed 04/29/15 Page 16 of 42 PagelD #. 1284

soNerutt 271172008 v, Union Pacific Llroad Company
2 57 Page 54
Q. Sovyoutalked to the Corps of Engineers, il I'm 1 those tracks there --
2 reading this correctly, and they said, We don't have 2 A, Yes,
3 any record of there being an Oliver street; is that 3Q. - when you moved here -
4 right? 4 A, Yes,
5 A, Yes, 5 0Q. --in 19532
& Q. Andyou sald the railroad said the same thing. & A, Sixty-two.
7 Would that have been Mr. Felkins or someonc else? 7 Q. Sixty-two. I'msorry. H's been 53 years -
8 A, Ithink that was Raquel Espinoza, I believe -- 2 A, Yeah.
9 I'm not sure, but I think -- I'm just almost sure of 9 Q. --since you've been here. 1apologize. 1]
10 that, 1L say something wrong --
11 Q. Now, you've lived in Ozark since 19627 L1 A, Yeah.
12 A, Yes. L2 Q. - please correet me.
13 Q. Let'ssec. We'rein 2015, 1f 1 do the math 13 A, Yeabh. Yeah, you said that just before that,
14 right, that's 33 years? 14 but

15 A, Yes. 15 Q. tiapologize.

5 Q. When, when you came to Ozark do you remember { 16 A, But, anyway, it's '62 is when we moved here.
7 there being an Oliver Street, named as such, that 17 Q. Forthe past 33 years?
8 wentacross the railroad tracks somewhere in that A, Yes.
19 arca of the depot? Q. Okay. The road that you're 1alking about that
20 A. No. went across the tracks, it did not have a name 1o it,
21 Q. Since you came to Ozark in 1953, do vou ever no street sign that you recall?

22 remember a street going across the railroad tracks 22 A, No.
near the depot named Oliver Stree(? 23 Q. Was it, was it gravel, dirt, asphalt? What
A, Not named Oliver Street. 24 type of road was it?

Q. Was there a road that you can recall at A. It was just an old dirt sandy road. And |

Page 58 60
] sometime that, that did go across the tracks? 1 worked at The Speetator when 1 was in high school,
2 A. Yes. There's a road that went over the tracks 2 the newspaper office, and on Thursdays after the
3 to the dump down there when we moved here. 3 paper come out on Wednesday, well, my job was to take
4 Q. And was it to the east of the depot? 4 all of the trash and things down there,
5 A, East, yes. = And I got stuck down there once in my
6 Q. Anddoyou have an approximation about how far | & boss's station wagon, which I got in trouble nver
7 cast of the depot? Are we talking like a hundred 7 that. But, but, anyway, it was a lot of mud holes
2 yards or a couple of hundred yvards, something like g and all of that, you know, and a lot of times you
5 that? 9 couldn't even get down the road.
10 A. 1 was thinking it kind of, off of Bell Street, L0 Q. Yousaid it was like a dirt road?
but, you know, since -- | think it may have been -- 11 A, Itwas adirt sandy road, just...
I'm not real sure, 12 Q. The. the part of the road that went across the
I have been on it many times because we 13 tracks, was it constructed of dirt, or asphalt, or

lived down there by it, and I used to go down there | 14 boards. or do you remember?
and shoot my -- | have shot many boxes of .22 shells| 15 A, It was boards. 1t was asphalt planks or slabs

down there, so, but. 1 like they used to stack them in, in between the
I, T can see the crossing, but I was 17 tracks, because a friend of mine took them out down

thinking it was in the vicinity of Bell Street. 18 there.
Q. Okay. And you know the mainline track of the 1o Maxie Helmert worked for the railroad. He
Union Pacilic Railroad? 20 has sinee then retired, but he remembers the day
A, Yes, 21 that, you know, that they werve - I think he is one
Q. That would be to the north, and there is a 22 of the -- you are going to have a deposition from
siding also called a storage track -- 23 him, | think, later on,

24 A. Yes. 24 (). Maxic who?

25 Q. --that's closer to the river. Were both of 25 AL Helmert?

(3]
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A. Probably just one car, best 1 remember,

] Q. Helmer? 1 because -- but, vou know, there wasn't that much
2 A, Helmert, 2 traffic, but T don't remember cross - you know,,
300Q. Helmert H-¢-l-m-¢-r-1? 3 passing anybody.
4 A, Yes, sir. 4 Q. Back then. let's say in the 1960's, earlier
5 Q. And it's my understanding that the crossing was 5 sixties, you said you worked for The Spectator?
& removed in approximately 2001, Is that what & A, Yes,
7 Mr Helmert did? 0. And you would take trash down there?
8 A, Yes,sir. Yes. 5 A, Yes,
2 Q. When we're going from the town side, which 9 Q. Were there houses down there on that street on
10 would be north, across the tracks, we'd be going 10 the south side of the tracks?
11 south? 1l A, Yes, there was -- there was an Oliver family, a
12 A. Yes. 12 black lived there, and then Sam Collins lived -
13 Q. When. when the road was there and the asphalt 13 Barry Collins was his dad's name, and Sam was about
14 planks were there between the tracks, as soon as you 14 my age, and we'd visit back and forth,
1% gotover the second track on that dirt road did the 15 Q. Were there any businesses down there at the
road go straight into the river, or which, which 18 time?
17 direction did the road -- L7 A, Notat the time, you know. 1 think maybe early
18 A, Ittook aleft and went on down. It passed the 18 onI've heard there were businesses down there, but
1% gas tanks and then on around to the dump. 19 that was - L don't know when that was. That was
20 Q. About how long was that road once you get 20 Dbefore my time.
21 across the second set of tracks? How far did it go 21 Q. When was it that the city stopped using that
down? 22 location on the south side of the tracks for a dump:
A, Well, that's kind of -- it's been a long time, 23 do you remember?
but it was quite a little ways, because, like I said, 24 A, Whenever the city started their trash service,
you know, I used to walk down there. Tdon't know,al 25  You know, back then everybody had a burn barrel, and
62 Page 64
1 quarter of a mile, maybe, down. the city outlawed, you know, that you can't burn
2 Q. Andwasita city dump that was open to the trash.
3 public? 3 And so the trash service, [ don't remember
4 A.  Yes. That was before the city had the trash 4 who the first one was, DC Trash does it now, but
2 service, and a lot of people dumped then. 5 that's when all of that started and stopped at the
& Q. Now was that before the MeClellan-Kerr & dump. Also the laws changed then, you know, about
7 navigation project. which brought the Ozark viver 7 theriver. Idon't remember the exact dates, but,
3 poolup? 8 Q. Didthe city stop using the dump before the
9 A, Yes. 9 inundation of the river when they brought the pool up
1O Q. The crossing itsell that you mentioned, the 10 with MeClellan-Kerr, or was it just at the same time?
11 asphalt planks. was it -- 11 A, [Itwasaboutin that time there, but [ don't
.2 A. Creosote planks. Creosote, just - 12 think it had anything to do with each other. It's
13 Q. Oh, creosote? 13 justtime --
L4 A, Creosote, yeah. 4 Q. Just coincidental?
15 Q. Okay. Like creosote crosstics? L5 A, Clean the, clean city up, you know, type of
16 A, Like the ties, but they were just long boards | 16 thing,
17 that stood up, you know, where the -- the best | 17 Q. Do you recall approximately what year it was
18 remember now. 18 that the Corps of Engineers flooded the Ozark pool?
19 Q. Okay. 19 A, 1think it was the early seventies. It might
20 A, And that's what Maxie, you know, I talked to | 20 have been '72 or somewhere in there, the best |
21 him. That's what he -- 2 remember.
22 Q. Was it -- Mr. Mavor, was i, back then was it 2 Q. And when. when the Corps of Engincers did that,
23 wide enough for one car, or was it wide enough for 1 23 did that also flood the land on which those houses
24 two cars going in opposite directions 1o go over? sal -

A, Yes.
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Q. - south of the river? 1 Q. This. this dirt road that went over the (racks
2 A, Yeah, they would all be underwater, 2 back when it existed belore the McClellan-Kerr
3 Q. Ibelieve the Corps condemned that property, 3 mnavigation project flooded it, do you know if it vvas
4 and Tdidn't know it the houses were torn down, or it 4 evera city streel. or was it just something that
5 they just flooded up through them and let the river 5 people turned on to and went down there to the dump?
5 take care of it? & A, It's justa road to the dump is ali | - that's
7 A, Tean't remember. Sam would know, the boyhood 7 all we ever called it.
3 friend of mine. 8 Q. Didyou call it a name, like dump road, or did
9 Q. Whatis his name? 9 it have any nickname?
L0 A, Sam Collins, He's still living, [le's still 16 A, No. 1t was just down to the dump is all ..,
L1 around here. 11 Q. Andafter the road and those houses on the
12 Q. Herein Qzark? 12 south side of the tracks got looded, did anybody use
13 Ao Yes. And Fasked him about that, you know, 13 thatroad anymore on the south side of the tracks, to
14 about the street, and | asked him if he ever heard of 14 your knowledge?
L5 Oliver Street, and he said he had never heard of 15 A. No. The only thing when those gas tanks were
16 Oliver Street. 16 there, I think they went down there until they had to
And | asked him if the city maintained i, 17 move them. And that was probably about the time, |
and he said nobody ever maintained it. And he said 18 guess, they flooded it, but that's underwater now
he remembered one time or maybe two there was a voad) 19 also. The best of my knowledge it is.
grader down there, and then | said, It was probably 20 Q. AndI'm--instead of just every time saying
election time. the McClellan-Kerr project and inundation of the
And, anyway, it's got turned around now Ozark pool. I'm just going to call it the lood.
that the county kept the road up and graded it twice 23 Will you know what I'm talking about --
a month, and that's not -~ absolutely not true. 24 A, Yes.
Q. And that's what I was going to ask you. Do you 25 Q. --whenlsay that? Okay. So after the gas
Page 66 68
1 recall the city or anyone doing any maintenance on L tanks were removed south of the tracks, is it [air to
2 that road that went across the tracks back then? 2 say that there was no public use for the street after
3 A, No. 3 the flood?
4 Q. Atany time? 4 A. No, there was no - nothing down there.
5 A, Not that--no, 5 Q. Nopublic use?
S Q. LEvenduring the time period that the crossing & A. No.
7 was taken outin 2001 for several years before that 7 (. Iswhat I, is what [ said correct?
8 do yourecall anyone doing any maintenance on the 8 A, Yes, that's correct.
9 road leading up to the tracks? 9 Q. Okay. If'you will, Mr. Mayor, turn with me to
10 AL Noo I, Lasked Ralph McKinney, and he was the LG page eight of that transcript in Exhibit 17, Well, |
L1 mayor back then, And he is 86 years old now, and, of | 11 take that back. Let's go to page seven, if you'll go
12 course, his mind is not as good as it used to be, but 12 back just one page. Do you see at the bottom where
13 hesaid be bad never heard of Oliver Street. He said 13 it says T.R. McNuu?
L4 that was back then no man's land, you know, even back| 14 A. Yes.
15 then when the people lived down there and all of L5 Q. [fyou'll read that paragraph, please.
16 that, so. 16 A, Sandy, you told me, this council from day one
17 Q. After the river pool came up. did it wash away 17 that the railroad was behind it. They were all for
18 the road on the south side of the tracks? 18 ity and the Corps was all for it also. The Corps was
14 A Well, it's underwater. 1 think most of it is, 19 all for it, yeah.
20 Q. And thal's what I was asking. 20 Q. Andif you'll tumn to page eight. The next
21 A, Yeah, | think that's pretty much... 2] entry attributed Lo you says. Well. no, it's not in
22 Q. And you mentioned the maps we looked at carlier 22 the minutes.
2: that we made exhibits to your deposition. None of 23 And Ms. Key before that had said, Well,
24 those referenced an Oliver Street; did they? 24 you'll have to show me the minutes. What
25 A, No. 25 specifically were you referring o when you said it's

17 {Pages 65 to 68)
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not in the minutes?

A, Okay. That's when I said that, that she had
come to the councif in 2008, 1 think, and when this
all started -- 1 don't know if that - and she said

that Charlie Felkins, and she had talked to them, the
railroad and the Corps, and they was all for it.

And she was trying to secure $319,000,
which she did, or monies for the Riverfront, and the
matching grants and things.

And, anyway, she, 1 know twice, came to the
council and said that the railroad was all for it and
was excited about it and all of that.

Q. Areyou talking about reinstallation of the
crossing and the downtown. or the Riverfront project?
A.  The riverfront project, and, and about, you
know, getting permits to cross and all of that. And
that's when 1 started investigating it and called the
raitroad and the Corps.

Q. And then it fooks like Ms. Key said, You'll

have to show me the minutes. and you said. 1t's not

in the minutes.

A. She denied that she ever said that, and, of
course, it's not in the minutes that I know of.

Q. Okay.
. I'll clarify that,
Q. Let me hand you what | am going to mark as
I2xhibit Number 20, which is an Aftidavit of Charlie
Fetkins in this case.
(Exhibit No. 20 was marked.)
MROTUCKER: Let's go ol the record
for just a couple of minutes and let Mayor
McNutt read that,
THE VIDEOGRAPHER: We're going off the
record. Ht's 10:37 a.m.
(Short break)
THE VIDEOGRAPHER: We are back on the
record. It's 10:39 am.
BY MR. TUCKER:
Q. Mr. Mayor, in tooking at the Affidavit of
Charles Felkins, if you'll look at paragraph two, and
read along with me while | read that into the record,
It says. In approximately 2000 an
individual living near the depot in downtown Ozark
called me several times to complain, even angrily,
about the fact that the trains blew their whistles as
they approached the crossing immediately south of the

e

level was what the discussion was all about.

24 Q. s it common sometimes for discussions Lo take 24 depot,
25 place at city council meetings not to make it into 25 This gentleman complained that no one used
Page 70 Page 72
L theminutes? Does that happen sometimes? L the crossing and asked that the railroad remove the
2 A. It should be in the minutes, but sometimes, 2 crossing.
3 evidently, it wasn'tin there, 3 Did [ read that correctly?
4 Q. Looking down a little bit farther on that page, 4 Ao Yes.
5 Mr. Mayor, it's attributed to you, i you will read 5 Q. Do youknow who Mr. Felkins was referring o
& along with me. [tsays. Charlie Felkins told me that & when he says in 2000 an individual living necar the
7 hetold you from day one, he said. 1 told that Sandy 7 depot called to complain about no one used the
8 Key she's not crossing the railroad. Do you see 8 crossing and wanted the railroad o remove it; do you
9 that? 9 know who that would be?
10 A. Yes. 10 Ao Yes. don't know his name. James Hugh Gilmer
1L Q. Do yourecall when that conversation was that 11 that we were talking about was over the -- James
12 you had with Mr. Felkins? 12 Gilmer that used to be over Main Street. It was his
13 A, When | first called him and -- what year? It 13 son-in-law,
14 was -~ didn't we have that documented on that other | 14 Chris might know. His wife worked at the
15 thing there? 20117 No, it would be before - 2008, 15 bank. Do you know who I'm talking about? She
16 T guessitwas. Yeah. 16 married -
17 But it was the first - well, here it is. 17 MR. BROCKETT: | don't know, i've
18 I --no, that's when I called Joe Craig. First of 18 heard the name of person. but I don't --
L9 August, 2011, So it had to be in the same time, 1% Ao It's Mary Francis' son-in-law, and - anyway,
20 Q. Okay. 20 that's - 1 could find out, but that's who it was.
21 A, Tknewl had adate on there somewhere. That's| 21 Q. Mary Francis Gilmer's son-in-law?
22 when ] tatked to Charlie Felkins. But Charlie said 22 Ao Yes. Shelives over there now in that house
23 he told Sandy she wasn't crossing the railroad at a 23 where, where he lived. They moved on, I think, to
24 grade level crossing, not just crossing, but grade 14 Fort Smith or somewhere.

Q. The son-in-taw?
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1 A, Theson-in-law and wife, his wife. L Q. And do you recall from that point forward that
2 Q. Which would be her daughter? 2 rains would come through Ozark and not blow the
3 A, Yes. 3 horns, because it was a quict zone?
4 Q. Okay. Did that -- did the son-in-law ever make 4 A, Yeah, shortly after that I remember theem down
5 those type of comments to you. that trains are 5 there working, taking it out, and they quit blowing
& blowing their horns, and -- & the horn,
7 A. Hecame to the council and asked the council to T Q. When you say "taking it out,” you mean taking
3 declare that a quiet zone, 1 think, and not blow the g the crossing out?
9 whistle. 9 A. Removing the crossing, yes.
10 And the council voted five to one to make 10 Q. Did itactually have crossbuck signs at the
11 it a quict zone, and I voted against it, because | 11 crossing?
12 like to hear the train whistle. But 1 didn't see 12 A. There was, yes,
13 the, you know -- the reason he complained is because | 13 Q. Okay. Did it say Railroad Crossing, like --
14 he just moved in there. 14 A. Yes.
15 It's like when we moved there. You know, 15 Q. Okay.
16 for a week or two or something, you know, I guessit | 16 A, 1think 1 know where that erossing is at.
1 could be disturbing, but after you live there a while | 17 Q. You mean the signs?
L8 you don'tever notice. You know, you never notice 18 A. Thesign, yeah.
19 it 19 Q. Where would. where would the signs be?
20 Q. Do yourecall when the son-in-lasw came to make  § 20 A, Bat Coley's house. 1 noticed behind his
21 that request of the council? 21 house -- I think he's retired from the raitroad.
22 A. 1t was about in that timeframe, I think, of -- 22 Q. What's his, what's his name?
23 we--1Ican find - I can look back on the records, 13 A, Bat Coley. 1¢think he was the mayor back
24 but that was... 24 before Todd. He's got a crossbuck thing in there in
25 Q. Ifthe crossing was removed in 2001, it would 25 his backyard.
Page 74 Page 70
L have been sometime prior to that? MR. BROCKETT: Isn't Bat dead?
2 A, Somewhere in that timeframe, 2 THE WITNESS: Huh?
3 Q. Okay. 3 MR. BROCKETT: Isn't Coley dead?
4 A, And from what | understood, to make it a quict 4 THE WITNESS: Yeah. he's dead.
5 zone they had to move those crosshucks down there, 5 MR. BROCKETT: Okay.
% and then when -- that's when the - that all kind of 6 THE WITNESS: But his relatives live
7 happened, | think, at the same timeframe that they there.
8 removed the, the crossing, 8 BY MR, TUCKER:
9 Q. Sohelp meout here. I I'm understanding this 9 Q. Butyousaid Mr. -
10 right, the son-in-law whose name we're not sure ol at 10 A, Butthat's -- I don't know that for sure.
11 this point basically said, That whistle bothers me -- 11 Q. Okay. Yousaid Mr. Timnierman was the mayor at
12 A, Can'tsleep, yes. 12 the time that the son-in-law came and said, Listen,
13 Q. -1 wantus to declare the area a quict zone, 13 1'd like to make this area a quiet zone.
14 which means trains won't be blowing their horns -- A, Yes,
15 A Yes. Q. And even though you voted against it. you said
16 Q. - inOzark past, | guess - did y'all just & itwas five o one in favor of making the area a
17 take a vote or pass an ordinance w say We declare 17 quiet zone?
18 thatto be a quiet zone? 18 A, Yes.
LS A, T guess probably a resolution, but we voted on 19 Q. And was Mr. Timmerman then given authority by
20 ity yes. 20 the city council to contact the railroad about this
21 Q. Andthen do you know what happened alter that? 21 resolution and making it a quiet zone?
22 Did somebody contact the railroad and say. We don't 22 A, Yes.
23 want trains 1o blow their horns there anymore? 23 Q. Andin order to make it a quict zone, not only
24 A, Passume that's what happened. Todd Timmerman| 24 did railroads -- well, you understand when a raitroad
25 was the mayor then. 25 approaches a public grade crossing it's got to sound
19 (Pages 73 to 76)
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1 the horn? 1 Mr. Felking' atfidavit close by, but let's go back Lo

2 A, I's mandatory, yes. 2 page 17 ol that transeript from the, the city council

30 Q0 Yes.sin, that's. that's state faw., Did you 3 meeting.

4 understand that when Mr, Timmerman went to the 4 'l read the fast paragraph of that page

5 railroad and wanted to make this arca a quict zone 5 where it says, McNutt, if vou'll read along with me,

& that not only would the crossbuck signs come out, but & Itsays, Todd Timmerman put in a letter o the

7 that the, the crossing itself would come out? 7 council down at the other place. and it's a courtesy

8 A. Yeah, Ldidn't realize at the time if that was B fetter rom the raitroad (o say they were closing

9 acorrelation between them, but it all happened about; 9 that. And about that time we requested it be a quiet
10 the same time, so I just assumed that's what 10 zone. and they took the crossarms out,
11 happened. Now 1 couldn't, couldn't testify to that 11 Do you see that. Mayor MeNutt?
12 inany way. 12 AL Yes,
13 Q. Ifyou will, look with me -- well, at paragraph 13 Q. Canyoutell me, when you said Todd Timmerman
14 three of Charlie Felking' affidavit it says -- 'l 14 putina letter to the council down at the other
15 read itif you'll read along with me. Shortly alter 15 place, first of all, was the other place a different
16 those complaints I received a call from the Mayor of 16 meeting place than you have now?
17 Ozark. | believe that his name was Todd Timmerman. 17 A, No. The city halt used to be downtown behind
la The mayor reiterated the complaints from 18 the Bank of Ozarks, and we moved up there to the old
19 the previous gentleman, stated that no one used the 19 Garen building where we're at now. And I was
20 crossing. and requested that the raitroad remove the 20 referring when we had our council mectings down at
21 crossing. 21 the old place, I guess you'd call it.
e Do you see that? 22 Q. Okay. And you mentioned Todd Timmerman, it
23 A, Yes. 23 sayvs, putin a letter to the council. If'sa
24 Q. Other than what you've told me about the 24 courtesy letter from the railroad to say they were

25 son-in-faw requesting the quiet zone and the, the 25 closing that.

Page 80

1 resolution that the board passed, do you know 1 Was that a letter from the railroad saying

2 anything about Ms. -- what did Mr. Timmerman say 2 they were going 1o close the crossing?

3 about, if you know, about any ol the conversations 3 A, Okay. What 1 remember about the meeting -- as
that he had with Charlic Felkins and what those 4 Isaid, it's been a while -~ I'm not sure -~ it was
discussions might have been? D right at the end of the meeting, and I remember 1 was

& A, Yeah, I wouldn't know anything about that. & standing up, and Todd said, Oh, one more thing, |

7o Q. Itsaysin paragraph three, The mayor stated 7 forgot to mention it. I've got a courtesy letter

8 that no one used the crossing, and I -- during that 8 here from the railroad, and we're going to take out

9 time period 'm assuming that you would agree with 4 that crossing. Anybody have any comments or

10 that? 10 anything? And nobody said anything.

11 A, Yes 11 But [ think we had adjourned, but, now, to

12 Q. Anditsays. And requested the railroad remove 12 the best of my knowledge. I mean, [ - it's - P'm

13 the crossing. 13 not sure that we - but the fact that I remember

14 Did you have knowledge that Mayor Timmerman | 14 being standing up, you know, it, it would have had to
15 was going to request the ratlroad to remove the 15 have been a motion to adjourn and second before we
16 crossing? 16 good got up.

17 A, Say thatagain. 17 So I'm thinking it might, it might have

18 Q. Before Mayor Timmerman asked the railroad to 18 been after, you know, we adjourned, and he just

19 remove the crossing, did you know that he was going 1% forgot to mention the letter.

20 1o do that? 200 Q. Do you know who the lefter was (rom?

21 A. No. The only -- when I knew, the council knew A, He just said the railroad, to the best of my

22 that they were going to remove the crossing was at a knowledge.

23 council meeting he brought that up. He had aletter | 23 Q. Okay.
24 from the railroad, 24 A, T haven't even thought about that.
25 Q. Andithat's what L | wanted 10 ask you. Keep 250 Q. That's fine.
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AL Butit was from the railroad. T know that, 1 he was, but he was...
2 Q. Did you ever see the railroad? T BY MRTUCKER:
3 AL Justin the envelope, yeah. 3 Q. What does Mr. Helmert have to do with the
2. In his hand? 4 crossing, if anything?
A, Yeah. And nobody was concernced about it 5 A, Heworked for 27 years. Heis a couple of
& because at the time, you know, it just wasn't a, & years younger than | am. He retired a few years ago,
7 wasn't anything to be coneerned about really, but... 7 and he worked for Union Pacific Railroad. And he
8 Q. Did anybody voice objection to the railvoad 8 worked this area, you know, up and down here for
2 closing the crossing and taking it out? 2 Mulberry, Clarksville, Alex, all up and down through
10 A, No. Somebody said, Well, we don't need it. 10 here.
11 The kids don't need to be down there, or something to} 11 Q. In, in looking at the last part of your
12 that effect, but, no, there was no formal objection 12 statement on page 17, it says, And about the time we
13 orcomment on it 13 requested it be a quiet zone, and they ook the
14 Q. Diake it y'all didn't take a formal vote on it 14 crossarms out. When vou say "crossarms.” what are
15 either? 15 youreferring to there?
16 A, No. Fdon't - the best of my knowledge, we 16 A, Those signs, you know, cross, crosshuck, |
17 did not take a vote on it. We just -- he just told 17 think is what they call them -~
18 us what he was doing, you know. 18 Q. Yes, sir.
19 If anybody had any questions or anything, | 19 A, --on the railroad.
20 guess we probably might have -- of course if the 200 Q. Twanted wo make sure that [ understand --
21 meeting had been adjourned, it wouldn't have been 21 A, Yeah,
22 legal 22 Q. -~what you were referencing there, So it
But, anyway, no there was -- it's just 23 appears from, from this entry that the City of Ozark
24 something that he had done, and everybody thought it} 24 asked Union Pacific to remove the crossing --
25 was all right, 1 guess, 2% A, Yes.
Page 82 g4
1 Q. Okay. And then I take it sometime shortly Lo Qo == and make that arca a quict zone?
2 after that the railroad actually took the crossing 2 A, Yes, that's, that's,.. v
3 out? 3 Q. Isthat correct?
4 AL Yes. 1 remember seeing them down there working! 4 A Yes,
5 onit, but it might have been a month, or two weeks, 5 Q. The council was informed that that was going to
& or--butl, 1 do remember secing them down there, & happen?
7 Q. Taking it ow? 7 A, Yes.
3 A.  Taking it out, because [ Kind of hate to see 8 Q. But you said no formal vote was taken on it?
9 it -- you know, | had been over it so many times as a 9 A, Notthat]l remember. No, I know there wasn't a
10 kid, you know, that - in fact, I have hunted down 10 vote taken on it,
11 there on that side of the track when it was trees, 11 Q. Okay.
12 before the water came up, 12 A. Because we were leaving at the time,
13 Q.  Andthat was before the food, back when the -- 13 Q.  Asfaras you were concerned, did the mayor
14 A, Before the flood, okay, yeah. 14 have the authority to go to the railroad and say,
15 Q. Anddid you recognize any of the people down 15 Remove the crossing. without a formal vote being
16 there from the railroad who were taking the crossing 16 taken?
17 out? 17 A, Well, Ldon't think any of us questioned it.
18 A, Not that I remember [ didn't. 18 We thought, well, it's just something -- you know,
19 Q. Youmentioned a name that | hadn't heard before 19 it's no use to anybody, just might as well take it
20 amomentago. Is it Mr. Helmert? 20 out--
21 AL Maxie Helmert, 21 Q. Getit done?
12 THE WITNESS: He's going to be 22 A, Wereally didn't even consider it being that --
23 deposed: isn't he? 23 if we only knew what we know now,
24 MR, BROCKETT: 1 believe so. Q. And do you understand that Mr. Timmerman did
25 THE WITNESS: Yeah, Well, he told me ask the railroad to take the crossing out?
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1 A, Yes. Well, he asked - let me see. Let me 1 A, Ob, best I can remember, I mean, it's bigger
2 think on that a minute. Did he ask the -- yes, as 2 than this table here, you know, four or five feet
3 far as I --the best of my knowledge that he asked. | 3 tall. Pretty good size, you know, where nobod y could
4 Q. Was --as part of taking the crossing out, was 4 getdown in there,
5 there any discussion about the railroad either 5 Q. Andthen --
& donating the depot to the city or, or selling it for & A, And the water was up there close to it, the
7 asmall amount of consideration”? Was that part of 7 Dbest] remember,
8 the deal that happened? 2 Q. Inother words. that pile was high enough that
% A, Atthe time, the meeting you're talking about,| 9 i you were in a car, you could see -
10 no, that was not discussed. [t just, it was just 10 A, Yes.
11 taking it out, you know, go for it, is what we've -- | 11 Q. --1]can't go across there?
12 my attitude toward it was. 12 Ao Right.
13 Q. Wereyou part of the city council when the 13 Q. Okay. Do you know who put the pile of ties
14 discussions were had about the railroad depot and 14 there, whether it was the railroad, or the city, or
15 turning it into a muscum? 15 whodid it?
16 A. 1'm sure I probably was. 18 A. No, the raitroad did that.
17 Q. Do you remember -~ first of all. does the, does 17 Q. Anddo youremember about when they did that?
18 the city lease or own the old depot? A.  No. I said that.
19 A, Weown - the city owns it now. 19 Q. Was it many years before the crossing actually
20 Q. Andthe land that goes with -- 20 was taken out in 20017
21 A. Yes, 21 A, That L don't know. I don't think it was too
22 Q. --thedepot? So you -- the city bought it 22 long before the crossing was -
23 from the railroad? 23 Q. Okay
24 A. I think ten dollars or something like that. 24 A. I guess when this water came up they might
They gave it, more or less donated it to the city. 25 have, for a safety thing.
Page 8¢ 83
1 Q. Do youremember when that happened? Lo Q. The water came up in the 1970's: right?
= Ao No, Lremember it happening, but I couldn't putf 2 A, Yes. Well, no, it would have been after that.
3 adate toit. It was somewhere in that time. 3 It would have been way after that.
4 Q.  And that's what | was going to ask. Do you 4 Q. Okay. When Mayor Timmerman talked in the
5 remember if it was before the crossing came out, 5 meeting about the letter, the courtesy letter from
& aboul the same time, or later? & the railroad, and he said that the railroad was going
7 A. 1think it was pretty close same time, right in T o take the crossing out, did. did -- you heard him
8 there. If there's any negotiations going on, 3 say that, and to the best of vour knowledge, did the
9 probably the council wouldn't have known aboutit. | 9 other council members hear that as well?
10 Todd was talking to them. I don't know. That's 10 A, Yes, because we were, the best | remember,
11 something I don't know, L1 leaving, and he said, Hang on just a minute here,
12 Q. Atthe time the crossing was taken out you said 12 You know, got everybody's attention. The best |
13 nobody used it. Would it be, have been possible, 13 remember, that's the way it was,
14 though, for a car to have gone over the crossing and 14 Q. Andily'all were already in the process of
15 gone down that road, or did the road not lead 15 adjourning, would that necessary have made it into
16 anvwhere? 16 the minutes of the city council meeting?
17 A, No,itended there, and there was a bunch of L7 A, Notifit was after the adjournment it wouldn't
18 old railroad ties and stuff just piled up right on 18 have made itin the meeting.
19 the other side of it to make sure that nobody 19 Q. We have been going for about another hour,
20 couldn't get over the crossing. 20 Let's take five minutes. if that's all right with
21 Q. When you say "the other side,” do you mean the 21 you. Mr. Mayor,
22 south side? 22 AL That's fine.
23 A. Thesouth side of the track, yes. 23 THE VIDEOGRAPHER: We're going off the
2 Q. About how big was that pile of crossties and record. It's 10:57 a.m.
25 sl (Short break)
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THE VIDEOGRAPHIER: We are back on the 1 was familiar with.

2 record. [tis 1116 a.m. 2 Q. s-and I don'tquite understand all of this.

3 BY MRUTUCKER: 3 Isthe --who's the application made to to get a

4 Q. Mr. Mayor, we just took a short break. Can you 4 grant?

5 tell me in a nutshell what is Main Street Ozark? 5 A. Well, T haven't really been involved that

53 A, U's a,it's a national organization, Of G closely with it, but this grant -- I would have --

7 course they have Arkansas Main Street, and they, whatjy 7 they're in Little Rock, the grant, the grant

8 they are -~ their goal is to -~ you know, like when 8 people --

g all of these little towns were drying up because of % Q. Whodoes it come from, may be a belter way for
10 Walmart and what have you, they wanted to reereate | 10 me to say it. Where does the money come frony, il you
11 the downtowns to be a vibrant business, and that's 11 getapproved for the grant?

12 their main goal. 12 A, Well, these are grants from the State of

13 Q. And was there a resolution passed by the city 13 Arkansas, | guess is what they...

14 council that started Main Street Ozark? 14 Q. Anditlooks like, if you'll look about midway

15 A, Yes. 15 down the page. it says. Box Number 7. Total Project

16 Q. Docsthe city provide any kind of financial 16 Budget. it says GIF $200,0007

17 support or other type of support for Main Street 17 A. Yes.

128 projects, things of that nature? 18 Q. That would be the grant that y'all were

19 A, Wegive the city 30,000 a year for the, for 19 applying for, the city was applving for?

20 them to operate and a salary for the Main Street 20 A, Yes. The Main Street applied for that through

21 director, 21 the city, I think is the way it was.

22 Q. Yousaid, "We give the city.” [ think you 220 Q. Then it says city $319.000. so that's the

23 meant (o say - 23 amount of money toward the project that the city was

24 AL DLmean, I'm sorry, we give -- the ¢ity gives 24 going to contribute?

25 Main Street 30,000 a year. 1t was 25, We just 25 A, That's the 319,000 that I mentioned that was
Page 90 Page 92

1 recently bumped it up to 30,000, 1 earmarked for the Riverfront, and it's still, you

o Q. And out of that 30,000, that includes the 2 know, in the -- none of it has been spent, but it's

3 salary for the executive director? 3 Dbeen approved several years. Bat they can't spend

4 A, Yes. 4 that money until they get the permits from the

5 Q. Andis that done by resolution every year, or 5 railroad and the Corps.

& st for a period of years? & Q. Both from the railroad to go across the tracks,

T A, We just putitin our budget every year. 7 and then from the Corps of Engincers to build

8 Q. Does the city have an official representative 8 something in the river?

3 from the city sit on the Main Strect Ozark board or % A, In the water, yes.

10 participate in Main Street Ozark? 10 Q. Andatthe bodom of the [irst page. it looks
11 A, Tdon't--dowe? Who - yeah, since I'm mayor | 11 like it was signed by then Mayor of Qzark Vernon
12 I'm the ex-officio, but I haven't made a meeting yet. | 12 McDaniel -

130 Q. Okay. I'm going to pass to you, Mr. Mayor, 13 A, Yes.

14 what Fam going to mark as Exhibit Number 21 toyour | 14 Q. - February 22, 20087

15 deposition. 5 A, Ub-huh,

16 (Exhibit No. 21 was marked.) 16 Q. Andthen on page two it gives a project

17 BY MR, TUCKER: 17 description; is that right?

18 Q. Atthetop it says GIF Infrastructure, Grant 18 A, Yes, ub-huh,

19 Application Cover Page. Do you see that? 19 Q. Andittatks here about a -~ in the first

20 A. Yes. 20 paragraph it says. The phase consists of two

21 Q. What does "GII" stand [or. do you know? 21 components, construction of a 7.200 square foot
22 A, Oh,it's a grant that -- from what | 22 floating boardwalk located on the Arkansas River. Do
23 understand, it's an economic development, and they you see that?

24 can use it for anything that's, as far as the A, Yes.

25 economic development. This is one grant that I had, Q. Ifmy understanding is right, Mr. Mavor, that
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b was the initial proposal? L says, When completed, a 110 boat slip marina. and
2 A, Yes, I think so. 2 convenience store with gasoline?
3 Q. Andthen, I think, the Corps of Engineers said, 3 A, Yes.
4 We don't want that in the Arkansas River? 4 Q. Doyousce that?
5 A, Uh-hub, 5 AL Yes,
& Q. s that vight? 6 Q. Andthat's back when --
7 A, Asfaras | know, to the best of my knowledge. 7 A. Earlyon.
8 Q. And then the proposal was scaled down. and 8 Q. Andbelore the Corps said. We're not going to
9 we'll go over this in a minute, I think to a floating 9 have that type of structure in the river?
10 boat dock? 10 A, Uh-huh.
11 A, Ubh-huh. 11 Q. Isthat correct?
L2 Q. I'msorry. Was thata "yes"? 12 A, Yes.
13 A, Yes, yes. Sorry. Sorry. 13 Q. Okay.
L4 Q. That's okay. Did -- has there been -~ let me L4 A, To the best of my knowledge.
15 back up. This was an application for a grant. Was 15 Q. Is Mr. Outlaw a member of Main Street Qzark?
16 the grant by GIIF approved in the amount of $200.000? | 16 A, Yes, he's on the board.
17 A, Yes. 7 Q. Doyouknow why Mr. Outlaw was willing to

18 Q. Okay. Was there ever a resubmission for a
19 grant for the scaled down project, not this 7,200
20 square foot floating marina. but, but was there

invest, as he says. approximately $300,000 to
construct this big marina on the north side?
A. Do I know why he did?

2L any -- Q. Yes.
22 A. Notthat I know of. Not that I'm aware of. A. 1 guessinvestment. Idon't - that - |
23 Q. Okay. And that's what I, where | was going 23 wouldn't know about that,
24 with that. Turn with me to the last page in that 24 Q. Youdidn't have any personal dealings with him
25 exhibit, if you would. please, or, I'm sorry, the 25 about this, did you. or -
Page 94 Page 96

1 nexttolast. Does it -- are you looking at a letter 1 A. No,sir

2 from someone named Steve Qutlaw? 2 Q. Okay. Tell me,is Main Street Ozark. is it a

3 A, Yes. 3 separate body from the Ozark City Council?

4 Q. Andit's dated January 23, 2008 at the top of 1A, Yes. It's a separate entity.

5 the page? 5 Q. lsitlikea5-0 --whatisit, 3-0

& A, Yes. & something -- what is the number?

7T Q. Whois Mr. Qutlaw? 7T A, 5-0-1 -

8 A, Oh, he's around -- he's a businessman that, and| 3 MS.JONES: 301(CH(3).

Q

9 heowns rental property and he also owns the river, MR. TUCKER: Thank you.
10 the property there on the Riverfront that's - what's | 10 BY MR. TUCKER:

the name of that? 1L Qo Isitanonprofit corporation, to your
The Riverview Plaza thing there that lias 12 knowledge?
the antique shops in there. It's the old feed mill 13 A, Yes, L guess it would be,
is what it is. L4 Q. Can Main Street Ozark speak for the city
Q. Is Mr. Outlaw an Ozark resident? 15 council?
A, Yes. 16 A, No.

17 Q. Okay. And in the letter it says. This letter 17 Q. Oreanitspeak for the City of Ozark?
18 s to confirm that Qutlaw Enterprises is committedto {18 A, No.
19 making a considerable investment in the construction | 19 Q. Its purpose is to generate economic activity

20 ofthe marina on the Arkansas River at Ozark. 1s he 20 for Ozark?
talking about a marina on the south side of the 21 A. Fordowntown Ozark, yes.
river, over there by the R, V. park? 22 Q. Yousaid you had served on Main Street Ozark
A, Let's see. Well, at the time it would have 23 before?

p;
been on the north side. 24 A, Yes.
Q. Okay. But -- [ see what you're sayving, and he 25 Q. When did you serve on Main Street Ozark?

24 (Pages 93 to 906)

Janess Ferguson Smith
Bushman Court Reporting 501-372-5115



Case 2:14-cv-02196-TLB Document 37-1

Filed 04/29/15 Page 26 of 42 PagelD #: 1294

st 2/LL/2015 Zhty of Ozark v, Unlon P o Railread Company
Page 97 949
Lo AL Wellyit's been -~ let's see, it was probably 1 Q. Okay. e doesn't fook very old. T was going,
2 inthe nineties, late nineties. 1 was on it five 2 to say brothers,
2 years, I think. 3 A, Okay.
4 Q. Were you on the board of directors: is that 4 MR, BROCKETT: He would appreciate
5 correcet? 5 that.
2 A, Yes, 6 Q. Doyouknow if this is stil the make-up of the
7 Q. And who was the exceutive director when you 7 board of directors of Main Street Ozark, or has that
3 served? 8 changed?
9 A, James Hugh Gilmer, 9 A, 1 think basically it's probably the same.
10 Q. Is Sandy Key the current excentive director? 10 There could be some changes on there. 1 don't know,
L AL Yes. 11 1 don't make the meetings or...
12 Q. When did she become exeeutive dircetor? 12 Q. Ttake it since Ms, Key is the executive
13 A, When James Hugh retired, whenever that was, and} 13 director, maybe that is a question better left to
14 P wason the board at the time. And -~ well, there 14 her. Would that be right?
15 were three of us. Actually, we hired Sandy. 15 A, Yes, she would know,
16 Q. Dwasgoing to ask you that. How many board of 16 Q. Doyouknow if all of these people who are
L7 divectors are there? 17 pictured in Exhibit Number 22 arc Ozark residents?
12 A, What, do you know, seven, ten. There's 18 Ao Dariell Mathis, he lives in Greenwood, | think.
19 several, 19 He's, he's the architect, and -~ they all live in
20 MR, BROCKETT: I believe that's right, 20 Ozark or close.
21 A, Something in there. I'm not sure. 21 Josh Freeman, L don't, P don't kaow if he
220 Q. Wewent on to the website of Main Street Ozark., 22 lives - well, he's still got a business here, but he
23 I think the fast time it was updated was 2012, 23 did work in Oklahoma. But, anyway, as far as I know,
A, Yeah. 24 they're probably all -
25 Q. Itlooks like there may be al feast pictures of 25 Q. Okay.
Page 98 Page 100
1 12 people that were on the board of directors. Let L Ao --except Dariell.
2 me mark that as an exhibit. We are going Lo talk 2 Q. Do youknow the name Tommy Adams?
3 aboutit. We will make that Exhibit Number 22, 3 A, Yes.
4 (I2xhibit No. 22 was marked.) 4 Q. Whois he?
5 BY MR. TUCKER: 5 A, Heused to have a business here, the catfish
& Q. Do yousee that Mr. Mayor? & house, and he was on the board, actually, at the
7 A. Yes. T time -- I know we were on the A & P together, but,
g Q. [Itlooks like at least in 2012 it says Steve 8 yes-- yeah, I know Tommy Adams,
9 OQutlaw is the president. 9 Q. Does he have any connection with city
10 A, Yes. 10 government or Main Street Ozark, that you know of?
11 Q. Doyouknow il he is still presidem? 11 A, NotthatI know of.
12 A. No,sir. 1--2012? 12 Q. What about Royce Watkins. do you recognize that
13 THE WITNESS: Are you president now? | 13 name?
14 MR, BROCKETT: Uh-huh. 14 A, 1don'trecognize that name.
15 THE WITNESS: Yeah. 15 MS. JONES: Royee Galtis. T may have
16 BY MR, TUCKIER: 16 put that wrong.
17 Q. Oh, Mr, Brockett is president of Main Street 17 Q. Okay. Sorry. Royce Gattis, tell me who he is?
13 Ozark? 18 A, Helives out west of town here. He's, | guess,
19 A. Yes. 19 aretired realtor, businessman.
20 Q. Andthen L see there's a second row of 20 Q. Does he have a conpection with Main Street
21 pictures, a Bill Brockett. Do you see that? 21 Ozark? Is he on the board?
22 A. Yeah, I sce Bill. 22 A, He's-—1don't think he's on the board. |
23 Q. I'm guessing that Bill Brockett and Christopher | 23 don't know that, but he...
24 Brockelt are -- 24 Q. 1 think we looked at an exhibit earlier. It
25 A, Father/son. 25 possibly was that newspaper article about the YouTube
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documentary being made it
A, Okay, yeah, he was in charge of that.
Q. Did -- Mr. Brockett is correct. It's xhibit
Number 9.
A, Yes.
Q. Did you have any involvement in the making of
that documentary?
A. Notatall, no, sir.
Q. Have you seem it before?
A. Yes,
MR TUCKER: Okay. Let's go off the
record for a moment.
THIE VIDEOGRAPHER: We are going off
the record. ['s 11:32 a.m,
(Witness reviews YouTube documentary.)
THE VIDEOGRAPHER: We are back on the
record. IUs 1141 am.
BY MR, TUCKER:
Q. Mr. Mayor, you just watched the YouTube Ozark
documentary: is that correct?
A, Yes.
(Exhibit No. 23 was marked.)
BY MR. TUCKER:
Q. Twill hand you what 1 have marked as Exhibit

A, Yes.

Q. And it says, We have a railroad bridge which is
a risk factor, a spur, which is a risk factor. and we
have a curve. So trains moving fast around curves is
a huge risk factor. And we have three risk factors

in a row. so we're concerned about derailment.,

And you told me earlier that you had strong
concerns about derailments if' the proposed crossing
goes back in: is that correct?

A, Yes.

Q. And then after she says she thinks trains are
going too fast, the next seatence says, Being ina
valley. it would take {orever for any type of
chemical spill in the air to dissipate.

Do you see that?

A. That's on the next page?

Q. Yes, sir.

A, Yes.

Q. And as you told me, that was a salety concern
of yours, that if there was a chemical spill. being
in the valley, it could take a very long time to
dissipate.

A, Well, that I don't know about, but --

Q. Butyou--

I believe that's Ms. Sandy Key speaking?

Number 23 to your deposition. That's a transeript of 25 A, But, yes, it would -- I guess it would be a, be
Pa e 162 Page 104

1 the documentary. 1 aconcern,

2 I you'tl turn 10 page two with me, and 2 Q. Okay. Do you have -- oh, do you know if anyone

3 I've drawn in blue pen under narrator. Do you see 3 received permission to use Union Pacific's logo in

4 where it says. Union Pacific carrics extremely 4 the video?

5 dangerous chemicals, including sulfuric acid, 5 A, Ldon't know. @didn't have anything to do

& liquelied petroleum gases -~ 'l mispronounce & with this.

7 this -~ d-a-l-u-i-n-¢, and then the second word, 7 Q. Who sponsored the YouTube video? Would thal be

8 d-e-l-y-a-l-y -- strike that -~ the second word, 8 Main Street Ozark?

9 d-c-l-v-a-l-c-y-a-n-a-d-e, sodium hydroxide. 9 A, Main Street and Royee Gattis was the -- the two
10 paraformaldehyde, and chiorine, it says. which are 10 people that was in it there was -- as far as I know,
11 toxicand even deadly if a spill were to occur due to 11 1 mean.

12 a derailment. 12 Q. Okay. You can set that in our exhibit pile
13 When you and 1 were talking carlicr about 13 now. Do vou have -- strike that. Do you have an
14 yoursafety concerns at the crossing, were those some | 14 understanding ol what the current plan is for the
1 of your concerns, that those type of chemicals were 15 marina on the south side of the river?
being transported through Ozark, and if a train 16 A, Pretty much, I think so.
derailed. and there were a leak of any of those 17 Q. Okay. Tell me what that's supposed to look
3 chemicals, is that part of the safety concerns that 18 like, if, in Tact, it goes through.
19 vou had? 19 A, Well, it's - like I say, it's on the south
20 A. Yes,sir. The chemicals, I didn't know the 20 side, and | think they plan on 200 slips there, and a
21 technical name of them, but chemicals basically, yes.| 21 little store, bait shop and thing on the bank there,
22 Q. Hazardous materials? 22 and a parKking lot, and a septic system. And 1 think
23 A, Yes. 23 they've got ten farge slips for large boats, yvachts,
24 Q. And then the nextentry, where it says. Female, 24 or whatever they, big boats,
R

Q. Have you seen actual plans for the marina on

Janess

Bushman Court Reporting

26 (Pages 101 to 104)

Ferguson Smith

501-372-5115




Case 2:14-cv-02196-TLB Document 37-1

Taomay Moilutt

27112019

City of

Filed 04/29/15 Page 28 of 42 PagelD #: 1296

foOQuark v, Union Paci

”

Page 105
the south side that are current?
A. 1 probably have. I think so.

river, do you know what the current plan is now if
Ozark did get access to go across Union Pacific's

3 Q. Andihe person in charge of that, would that be 3 tracks, as far as a boat dock?

4 Mr Outlaw? 4 Ac Well, 1think they've got some transit docks

5 A, No. On the south side? 5 planned to go in there.

5 Q. Yes.sir, 6 Q. They'd be floating in the river?

7 A. No, the Olsons is the ones that's putting 7 A, Yes, |- yeah, I guess they'd be floating in

3 the - that's changed. You know, Steve is not 2 theriver,

9 involved in the - to my knowledge it's the Olsons 2 Q. And when you say "transient,” it wouldn't be a
from Clarksville is the one that's putting the marina 10 permanent structure where they. they actually attach
in now. 11 something to the river bottom: is that right?

They got a grant through the Game and Fish | 12 A, Well, 1 don't know about that. It was -- my
and the state for 1.2 million, 1 think, to put the 13 understanding transit boats that just come in a short
nuarina in over there, 14 time and go on up the river, or down the river -
Q. On the south side? 15 Q. Okay.

A.  On the south side, yes, sir. 16 A. - is what -- I'm not sure about that, now.
Q.  Andare they going forward with that vight now? | 17 Q. Have you seen any plans for the boat dock on
A, Well, it's kind of run into some obstacles, you | 18 the north side?
19 know, with the Corps and different things. Yeah, I | 12 A.  No, sir. I don't think 1 have.
20 mean, it's still in the -- I think they are going to 20 Q. Do you know approximately how many boats the
meel with me Friday. They want to meet with me 21 wansient boat dock on the north side would be
Ly Friday, which I haven't talked to them since I've 22 expected to accommodate?
23 been elected mayor. 23 A, No,Idon't--1don't remember,
24 Q. Isit vour understanding that the marina on the 24 Q. I'm just wondering in my mind if we're talking
25 south side of the river is - they're going o try o 25 about. like, four or five, or are we talking about
Page 106 108

L putthat in regardless of whether there's the boat 1 sixoreight?

2 dock on the north side of the river? 2 A, Small numbers like that, it's just a -~ the way

3 A, Well, the way [ understand it, that's all 3 Punderstood, it's like a transient, you know, boats

4 they -~ about everything down there hinges on the 4 for a quick stop, you know, for whatever they --

5 lawsuit 5 Q. Onthe north side would there be any gas pumps

& Q. It'salltied into one? & there? Isthat part of the concept?

7 A, Notexactly tied in, but they are kind of a 7 A, Well, they talked about an apparatus that would

3 wait-and-see, is my understanding. I may be - I'm 8 be used as a fire truck there on the - and I'm

9 notsure, 9 pretty sure it was on the north side, so L.

Q. I Ozark does not get approval or permission to 10 Q. Tell me about that, an apparatus to be used as
cross Unjon Pacitic's tracks, and a boat dock on the 11 afire truck. I'm not quite sure 1 understand,
north side doesn't go in. is it your understanding 12 A, Ttwas some kind of a mobile thing, you know,
L3 that's geing to kill the marina on the south side of 13 that they have to have fire protection, you know,
14 theriver? 14 when they refuel and things.
15 A, Well, they have a plan, an option, you know, to 15 So that part I'm not really up on. I just
16 bus around, but now I couldn’t say for sure what, you| 16 remember them talking about the -
17 know, if that's, if they're going to go through with L7 Q. just want Lo --
18 it or not, but. 18 A. -~ fire protection.
Q. To your knowledge if Ozark is not allowed to L9 Q. [justwonder if, il the transient boat dock
cross Linfon Pacitic's tracks to get to the. the 24 goes in, could people pull up to that boat dock and
river, we don't know that that would kill the marina 21 get gas for their boats there: do you know?
on the south side of the river? 22 AL Tassume that's what they were talking about.
A, Yeah, I wouldn't -- T don't know for sure about | 23 (). And I take it to refill the gas container there
that. 24 thatcither a gas truck would have to come across the
Q. With respect 1o the, the north side of the 25 railroad trucks, or gas would have to be brought up
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P-a-u-l, yes.
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A
2 A, Probably. This is things that I don't, veally 2 Q. Is thata male or female?
3 haven't been advised of, I don't know much about. 3 A. Male.
4 Q. Do youknow what the current plan is if; if 4 Q. Yousaid, He told us we weren't putting
> access across the tracks is granted for a walking and 5 anything in the water?
5 hiking trail, what it would look like, and where it ¢ A, Told me that, or that they wasn't puttineg
7 would go? 7 anything in the water. Because of the chanrel and
8 A, Yeah, they've got plans for walking trails to 8 the currents on that north side, he said, just, you
9 go, I think, in both east and west on the sides of 9 know, we couldn't do it.
10 the, of the track, south side. 10 Q. So that would mean no transient boat deck?
11 Q. Do vyouknow how close to the rails those trails 11 A, Evidently it would, yeah.
12 are, would be? 12 Q. Andif you don't have the boat dock, there is
L3 A, Well, they'd have to be pretty close because 13 really no need to cross the railroad tracks: is
14 they, you know, it's... 14 there?
15 Q. Those trails -- if Union Pacific owns. say, 15 A, Well, if that's the case, I mean, it's -~ of
L6 50 feet on the south side of the tracks, those trails 1o course -- well, that's frue, yes.
17 would be on Union Pacific's property? 17 Q. Okay. Has any consideration been given to
18 A, Yes 16 maybe having a boat dock in Gar Creek. which is ofl’
18 Q. Okay. Do youknow if anybody has any, like, 19 the main channel?
20 drawings ol where the trails would be? [ haven't 20 A. Notany serious thing. Early on, you know,
21 seenthem. [didn't know if Main Stureet Ozark would | 21 there was mention, but there's a trestle down there
22 have them, or if you did? 22 that's, the height of it, you couldn't get a big boat
23 A. No, 1 don't remember seeing any, other than 23 underit.
24 just, they said they have the plans and all of that. 24 Q. Could you get, like, ski boats and bass boats
) I haven't seen them. 25 under it?
Page 110 Page 112
L Q. Maybe we ask Main Street Ozark that? 1 A, Yealh, they go under it all of the time. 1f jt
2 A, Yes. That would be a good question. 2 wasn't for that trestle, that would be the perfect
3 Q. Dovyouknowwho is in charge of drawing out 3 scenario down there, but that's not the way it is.
4 where the trails would be and designing those? 4 Q. Because if there was a dock there in Gar Creek,
5 A Ttwould be Main Street, Sandy Key. 5 people could get out of their boats and never have to
6 Q. I il'the City of Ozark gets permission to & cross the railroad racks to get info town?
7 cross the railroad tracks there to the cast of the 7 A, Yes.
8 depot before a transient boat dock could go in, | 8 Q. Okay. Would -- you know what a party barge is?
9 think it would still require the Corps of Engincers' 9 A, Yes,
10 approval: is that right? 16 Q. Could party barges go under the trestle there
11 A, Yes. 11 and go up o Gar Creek?
12 Q. Do you know what the current word is from the 12 A, Some of them, not a big one.
13 Corps on the plan for the boat dock and the hiking 13 Q. TDhaveseen it and | know a big house boat
14 trails? 14 couldn't get under it
15 A, Yes. They told me that they wasn't putting 15 A, Right
16 anything in the water down there. You know, that was} 16 Q. Okay. | saw a mention about, carly on, a
17 last Wednesday with Colonel Paul. 17 University of Arkansas study 1o the effect that 187
Q. Was that verbally, or did we have. see 18 jobs would be created. but 1 think that was in
something in one of the exhibits? 19 connection with the 7,200 square foot marina and
A. That was verbally. 20 restaurant and everything else. 1s that right?
) Q. Okay. And Colonel, who is that again? 21 A, That was done when it was all going to be on
22 A, Paul. He's Colonel Paul of the -- 22 the north side of the river, is what T understood.
Q. Peaeu-- 23 Q. Okay. That, that job estimate, that doesn't
A.  Courtney, Courtney Paul, ves. 24 pertain to the. the current plan of the transient
Q. Peg-ul? 25 dock: does it?
28 (Pages 109 to 112)
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I Ao Well, Fdon't know about that, if they still L right-of-way there at the crossing that you're avvare
2 want to use that plan, but... z ol?
3 Q. Have you communicated Colonel Paul's statement 3 A, Repeat that again.
4 to you that nothing was going to go in on the north 4 0. Yes, sir. You're not aware that the city has
5 side of the river to either Main Street Qzark or 5 everinitiated any condemnation proceedings o
& other members ol the city council? 6 cstablish a right-o(-way o go over the tracks there?
7 A. No. Well, maybe one or two of the council. | 7 A. No.
% haven't brought it up in a public meeting. 8 Q. Toyour knowledge there's no recorded casement
3 Q. Yousaid y'all just had that conversation, 9 orother instrument granting the city the right to
L0 what, fast week? 10 cross Union Pacific's right-of-way and tracks at that
11 A, Last Wednesday, yes. 11 location; is there?
12 Q. And it today is February the T fast 12 A. No.
13 Wednesday would have been -- 1 don't know. 13 Q. M Mayor. were you involved in the preparation
14 A. The Hth- 14 ofthe Complaint in this lawsuit or the Amended
15 Q. Ican'tcount backwards very well, The 5th? 15 Complaint, the legal document that starts the
16 A. Something, yeah. 16 Jawsuit?
17 Q. Okay. Hake it or - well, just last week, 17 A, No.
18 We know we are at February 11th today. 18 Q. Haveyou read the Complaint or the Amended
19 A, Yes. 19 Complaint?
20 Q. Are you going to need to communicate Colonel 20 A, Of the, the city's Complaint?
21 Paul's statement to people at Main Street Ozark and 21 Q. Yes.sir
22 the Ozark City Council? 22 A, I'msure I probably have, yes.
23 A, Well, Fdon't know what I am going to do with 23 Q. Okay. Isitup w the city council to decide
24 that. Of course, you know, there's nothing in formal | 24 when and how much to pay its attorney, Mr. Brockett?
25 writing or anything, so that's something I don't want | 25 Is that something that's voled on and approved?
Page 114 Pags 116
L togetin-- you know, if they did change their mind T AL Yes. We, we voted on that, to pay him out of
2 or something, I mean, that's just what the, in a 2 the grant money.
2 general conversation. 3 Q. Do you know how much money Mr. Brockett has
4 Q. Okay. The street that you told me about that 4 been paid to date?
5 did cross the tracks that was to the cast of the 5 A, Twenty thousand. | think that's right.
6 depot that was dirt that went down to the dump -- & That's...
7 A. Uh-huh. 7 Q. s there anything else owed, or is that the
B Q. --are you aware of any written documentation & extent that Mr, Brockett will be paid?
9 that shows that street was ever dedicated as a city 9 A, The way 1 understood it, that's the extent of
10 street? 10 what we would pay him,
11 A, There's no documentation of that. It's never | 11 Q. Originally was approximately 50 1o 60 thousand
12 been dedicated, that we know of, to the city. 12 dollars set aside to pay the city's attorney?
13 Q. Areyouaware of any recorded plat purporting 13 A, Notthat | know of. There was people
14 to dedicate that street for public use? L4 questioning, you know, was it going (o cost us
15 A, I'm not aware of it, no. 15 50,000, or, I think they said 200,000, or something,
16 Q. Doyouknow of any ordinance accepting a 1€ but that was just -- you know, we knew nothing of
17 recorded plat to dedicate that street to a public 17 what was going to happen. We just threw some figures
18 use? 18 out there,
16 A. No. 19 Q. You said the money that's been paid to
20 Q. And there's no record of which vou are aware o | 20 Mr. Brockett, the $20.000, came rom the grant money
21 thecity condemning that street for a public use: is 21 that the city bas been given?
22 there? 22 AL Yes.
23 A. No. 23 Q. And that's the GIIY -~
24 Q. The city has never initiated condemnation 24 A Yes,
2% proceedings for the purpose of establishing a 25 Q. -~ grant of $200,0007
29 (Pages 113 to 116)
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maring, and things like that?

A.  That was the main issue.

Q. Lt was your main issue?

A.  One off the main issues, I'd say.

L A, Yes. L Q. What was the sentiment among the voters v ou
2 Q. Isitpermissible to pay the city's altorney 2 spoke with about whether or not they wanted to pursue
3 tor this fawsuit out of the grant money? 3 the lawsuit and try to getting the crossing
A Well, that's a question that I pursued, and | 4 ye-installed?
called Mr., the chief legislative person over the 5 A, Most everybody [ talked to was not for i€ and
& grants, and he said, he said no. & was sick and tired of the, this being, hanging out
7 Q. That was not a permissible use of the grant 7 there over our heads, the lawsuit.
3 money? 2 And that's, that's what I gathered from
9 A, Hesaid it's not legal, but [ didn't pursue it 9 the -- and we made a house-to-house campaign, My
10 because if we didn't pay it out of the grant, we've 10 wife and 1, we talked to a lot of people.
11 ot to turn around and pay it out of the general, L1 Q. Did anumber of those people say they want to
12 Q. General fund? L2 justdrop it and be done with it?
13 A, Yes. Ldon't know if that's what | should have | 13 A.  That's what most of them said.
done or not, 14 Q. And do you feel like you canvassed most of the
Q. Who is the person that you spoke with? 15 residents ol the City of Ozark during your campaign?
16 A. Morris Jenkins. 16 A, Yes. It was a three-way race, and I won
17 Q. Morris Jenkins? 17 without a runoff, so,
18 A. Morris Jenkins, yes. He's the chief 18 Q. So vou got more than 50 percent of the vote?
L9 legislative officer over the grants, in Little Rock. 19 A, No. Thereis a law that if you get 20 percent
20 Q. liake it you didn't tell Mr, Jenkins that the 20 more than the second place then you're -- there's not
21 City of Ozark had paid Mr. Brockett $20,000 outof | 21 a runoff.
the grant that vou all received? 22 Q. Youwere in first place. Who came in second?
23 A. 1 don't think so, no. 23 A.  Lee Gardnoer,
24 Q. Okay. You just wanted to know if' it was 24 Q. Andthen Ms. Sneath?
25 legal -- 5 A, Ms, Sneath. She got a little over 20 percent,
Page 118 Page 120
L AL Yes, 1 so, of the vote.
2 Q. --and he said it's not, 2 Q. And during the time period of her being mayor,
3 A. And ], more or less -~ yeah, that's... 3 she was very strongly in favor of going forward with
4 Q. Letme ask you about some of the witnesses that 4 the lawsuil and getting the -
5 have been identificd in Ozark's discovery requests. 5 A, Yeah, very much,
& Just tell me if vou know these people, Mr. Mayor. & Q. Vernon McDaniel. is he Tormer mayor?
7 and - obviously. you know Sandy Key? 7 A, Yes.
8 A, Yes, 8 Q. Former city council member?
2 Q. Executive director of Main Sureet Ozark, and 9 A, Yes.
10 Carol Sneath was the former mayor before, immediately | 10 Q. Does he still live in Ozark?
1L preceding you? 11 A, Yes,
12 A, Yes, 12 Q. Does he work, or is he retired?
Q. And. matter of fact, she ran in the election in 13 A. He's retired mostly, but he still covers a few
which you ran; correct? 14 stories for The Spectator. He worked at The
A, Yes, 15 Spectator.
Q. And you were voted in as mayor? 16 Q. Wementioned Todd Timmerman: he was a former
A, Yes. 17 mayor?
13 Q. I'msure you ran on a number ol issues, was one 18 A, Yes.
19 of the issues that you talked about with people 12 Q. Rex Anderson?
20 whether or not 1o go forward with this lawsuit 20 A, He's on the council now.
21 against Unjon Pacific, and the crossing. and the 21 Q. Does he work in insurance?
DD

A.  Yes. Down on the square there.

Q. Tom Edgin?

A.  He's, he still lives here. He lives down,

well, just behind the Plaza down there, the new Plaza
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across from the raifroad tracks there. But he's
retived,

Q. Okay.

A. His health is not that good, but, yes, he's
still around,

Q. Former council member?

A, Yes.

Q. Jesse Fultz?

A, Yes,

Q. IF-uel-t-z?

A. Yes,

Q. Is thata man or a woman?

A, Man,

Q.  And what does he do?

A.  He's a carpenter, and he still works. [ saw
him a couple of days ago.

Q. Okay. Former council member?

A.  Yes. He was on one term, I think, back several
years ago,

Q. Roxie Hall. she's a current council member?
A, Yes,

Q. Canyou tell me the, the current council
members? You just mentioned Ms, Hall. Rex Anderson.
Who are the others?

Rex, like I say, might have been on there.

Q. Tthink we were provided a list of people from
Mr. Brockett who. who were on the council in 2 001,
and it fooks like -- it says Todd Timmerman, he would
have been mayor?

A, Yes.

Q. And then Tom Edgin, Roxie Hall, W.D. House?
A.  Okay. Mr. House, okay. That's it.

Q. I'msorry. Pmreading from --

A. Because he's deceased now.

Q. Okay. I'mreading from 2001 1o 2002, Rick
McClellan?

A. Yes,

Q. T.R. MeNutt, and John Milam?

A.  Okay. John, okay, that sounds...

Q. And then the list we got from 1999 to 2000 says
Todd Timmerman, Rex Anderson, Nan Anderson, Jesse
Fultz, Roxie Hall, Jesse Mason. and Diana Wilson,
Does that --

A. That sounds like the council that was there,
Q. Okay. Let meask you a few more questions
about these folks who, who are on Plaintif!'s witness
list. You already told me about Michael Helmert?
A, Well, Michael is on there too, but Maxie and

It could have been Rex. I'm not sure, but anyway.

25 A, Okay. Harvey Waters, and Victoria Vicars, and Michael are brothers.
Page 122 Page 124
Chris Warden, and, of course, Roxie, and -- let's 1 Q. Okay.
2 see, who am | forgetting here? 2 Ao And most of their family is railroad people,
3 MR. BROCKETT: Susan Holman. 3 Even his granddad, back in the years, was railroad,
4 A.  Susan Holman, yes. El Q. Wallace Alston, do you know him?
5 Q. Okay. There are six council members? 5 A Yes.
& A, Yes. 5 Q. Whois that?
T Q. Whenavote is taken the council members vote. T A, Heowned the furniture store, and he recently
8 Doyouever vote, or do you only serve to be a 5 retived,
2 ticbreaker? 9 Q. Didhe ever have a connection with the city
10 A. I'would vote only in a tiebreaker, 10 council or Main Street Ozark?
11 Q. Which would be a three-to-three vote? 11 A. No.
L2 A. A three-to-three tie, yes, 12 Q. Phillip Smith?
13 Q. Do youremember who the city council members 13 A, Heownsahardware store over there on Third
14 were at the time yvou told me Todd Tinmmerman read the | 14 Street, North Third, 219.
15 letter from the railroad and said they're going to 15 Q. Kenneth Smith?
16 take the crossing out? We have you, 16 A Yes, he's - oh, he's on the board at the Bank
17 A, Okay. I wason there. Tom Edgin was on there. | 17 of the Ozarks. He's been around years.
18 Roxie Hall was on there. Rick McClellan was on 18 Q. Don Whitson?
19 there, and, gosh, who was the other one? Rex 19 A, Well, he's retired, 1t's Donnell Whitson,
20 Anderson. 20 Ie's, he's stifl around here.
21 I think Rex was on there, No, Rex wouldn't 21 Q. Robert Chrisman?
have been on there because he was off, then back on, | 22 A, Yeah. e owned property down there by the
kind of the way I was over the years, I've been off 23 railroad yard. He used to have Chrisman's Ready Mix
24 and on. P'm not sure. Gosh, that was a while back, 24 down there.
ok

Q. Was it on the north side of the tracks?
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A, Yes, on this side. L A, Healso worked for the gas company. He's
2 Q. Okay. Isthat ready mix still in business down 2 retired now.
3 there? 3 Q.  Truman Johnson?
4 A, No. They recently went out of business. | 4 A, Okay. He's retired. Let's see what did he
5 think they filed bankruptcy. 5 retire of? He lives up in Johnson -- he lives still
& Q. Lonnic Turner? & here, around here.
7 A, Yes, he's an attorney here. 7 Q. Gelenc or Gelene Johnson?
3 Q. Marshall Chrisman, would that be refated to 8 A. That'd be his wife,
9 Robert Chrisman? % Q. Robert Trotter?
10 A. Brother. 10 A.  He's a retired, for the postal service, and
11 Q. Virginia Brown? 11 also retired fire chief.
12 A, She's still here, yes. She's retired from the 12 Q. Yousaid Maxic Helmert, that's the one we've
13 telephone company, I believe. She lives out westof | 13 ralked about?
14 town. 14 A, Yes. He's retired from Union Pacific Railroad.
15 Q. LEBvelyn Whitson? 15 Q. Mary Francis Gitmer, vou told me about her
16 A, Yes, that's Donnell's wife. 1o earlier?
17 Q. Shirley Wilson? 1 A.  Yes. She lives over on River Street too,
18 A, She's still here. She's with Arvac. [ think 18 retired.
19 she's... 19 Q. Paul Reeves?
20 Q. Arvacis -- 20 A, Paul Reeves, there's two of them. Paul Reeves,
21 Ao Oh, what they -- kind of a DHS office, 21 1, I don't know which one.
22 Q. Okay. 22 Q. Okay. Marold Pickhartz?
23 A, Something to do with that. 23 A, He's - he lives - he's still here. He lives
24 Q. Okay. H.E. Allred? 24 outon Second Street. He's 99 years old, | think.
25 A.  Yes, he's around here. In fact, I think he 25 Q. Congratulalions to him.
Page 128
L used to own the -- [ don't know if he owned those I A, Yeah,
2 tanks down there or not. 2 Q. Jim Bearden?
3 Q. When you say "the tanks,” you mean the propane 3 AL Yes, didn't we just mentioned him?
4 tanks? 4 Q. 1don't think so.
5 A, The propanc. If he didn't, he bought - he was 5 MR. BROCKETT: Bill Bearden was the
& in the propane business. In fact, he may still be & other one.
7 south of the river, but he -~ | guess he bought 7 A, Oh, Bill Bearden, yeah, Yeah, I was thinking
8 propane from them back then. 8 ofJim, Jimis retived. What did he retire from,
9 Q. Bill Bearden? 9 REA, I think,
10 A.  Yes, he's still -- he's retired from REA., 10 Q. Barbara Bearden. would that be --
11 Q. Joc Powell? 11 A, His wife.
L2 A, He's just retired, county judge. 12 Q. Jim Bearden's wife?
13 Q. Janet Powell? 13 A Yes. They work down at the museum here. They
14 A. His wife, 14 are volunteer workers down there.
15 Q. Loy Randolph? 15 Q. Theron Hill, goes by Sonny?
16 A. He used to be on the city council. He's 16 A, Sonny Hill, yes. He's retired, and he also
17 retired. He's efderly, lives on Second Street. 17 volunteers at the museum.
18 Q. Monty Canady? 18 Q. Dee Gober?
19 A, He'sretired from the gas company, and he lives| 19 A, He's, he lives on Third Street. He's retired
. up on -~ oh, what's the name of that street up there, | 20 from the -~ well, he was the sheritf here for several
on River, Ozark Estates. ] years,
Q. Was he part of the gas company that had those Q. Brenda Mann?
propane tanks. or a dilterent gas company? 23 A, Shelives on Third Street also. She's
A. No, Arkansas Western Gas. 24 disabled. She's, she's still here, veah,
Q. Paul Stacy? 25 Q. George Lindley?
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] A, He's arealtor. He's still here. He lives... L A. Francis Smith, which -- is she the one at the
2 Q. Bill Brockett, that would be? 2 library? 'm not -
3 A, Yeah, he's here, realtor. 3 MR, BROCKETT: She's a teacher,
4 Q. Christopher Brocked's father? 4 A. Teacher?
5 A, Yes. 5 Q. s she retired?
5 Q. Gonnabeawitness. Rick MeClelan? 6 A, ldon'tknow. Isshe?
7 A, Yeah, he's, he's an ex-councilman, and he does | 7 MR.BROCKETT: I don't think so.
# construction work, and he still lives here, 3 BY MR, TUCKER:
9 Q. Sue McClellan, would thal be -- 9 Q. Okay. lesse Mason?
1O A. His wife. 1O A.  Yes, he's -- he owns a motel up here the, in
11 Q. Ldgar Cagle? 1 thedip there, the -- what is it, Ozark Motel, |
12 A, He's a retired barber, and he lives out, | 12 guess?
13 think, north of fown. 13 Q. John Milam?
14 MR, BROCKETT: Edward was released. A, Yes, he's -- he works out at Cass Job Corps.
15 Lidward was released, Cagle, He's the heat and air person.
16 MR, TUCKER: Oh, released? Q. Cass Job Corps. would that be on the road we
17 MR, BROCKETT: Yeah. call the Pig Trail?
18 MR. TUCKER: Okay. A, Yes, ub-huh, out north.
19 MR, BROCKETT: We agreed not to call Q. Melinda Keeton?
20 him, A, She's in Texas now. She's a retired school
2 BY MR, TUCKIER: teacher.
22 Q. Andrew Post? : Q. Former city council?
23 A, Yes, he's one of the Posts down at Altus. 23 A, Yes.
24 Q. Oh, the wine family? 24 Q. Itlooks like Jesse Mason and John Milam were
25 A, The wine family, yes. 25 both former city council, 0o, at some point?
Page 130 Page 132
L Q. Youhave already told me about Steve Qutlaw. LA Yes.
2 Matthew loseph Post. would he be another one of the 2 Q. Sonya Lveld?
3 Posts? 3 A, She's the present city clerk.
4 A. Same, one of the Posts. 4 Q. Tommy Watson?
5 Q. Alts. Ralph Johnson? 5 A, Tommy Watson, | don't know Tommy, I don't --
5 A, Yes, he's retired, abstract owner down there. o MR, BROCKIETT: Abstract.
7 Q. Craig Birchler? 7 A. Abstract, okay, yeah. He's - 1 knew Tommy. |
8 A, Idon't know where he's at. He's still around. 8 didn't know his last name.
% I'haven't seen him in a while, but he, he used to 9 Q. Adams Abstract?
10 work for the city. But he moved in here a few years | 10 A, Yes.
11 ago when we hired him as the water department 11 Q. Royce Gattis?
< superintendent. 12 A, Yes, he's still around.
13 Q. s hesull superintendent? 13 Q. Itlooks like he works with Chamber of Commerce
14 A. No. Actually he worked for Mickle Wagner, 1 | 14 and Main Street Ozark?
15 think, the engineering firm out of Fort Smith. 15 A, Yes.
16 Q. Pat Mickle? 16 MR TUCKER: Let's take a short break,
17 A, Yes, that's the owner of Mickle Wagner. L7 1 think I'm about done.
18 Q. That's out of Fort Smith? 18 THE VIDEOGRAPHER: We're going off the
19 A, Fort Smith, yes. te record. 1t's 12:16 p.m.
20 Q. And what type of business is that again? 20 (Short break)
21 A. They're engineers. They're the city engineer. 21 THE VIDEOGRAPHIER: We are back on the
22 Q. Alice Brooks? 20 record, It's 12:22 pam.
23 A, Yes, she's a retired school teacher, She lives 23 BY MR, TUCKIER:
24 over by the Senior Citizens, I think, 24 Q. Mr. Mayor, do you know if a crossing just to
2h Q. Francis Smith? 25 the east of the depot went back in has anybody
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1 performed any type of risk assessment or hazard Lo Q. Okay. And all of the maps that you've brought
2 analysis of that. to your knowledge? 2 today, your position is. does not show Oliver Street;
3 A, Not to my knowledge. 3 correct?
4 Q. Ifthe crossing were to go back in east of the 4 A, They don't show, no.
5 depol. do you know what type of traffic control 5 Q. Okay. I'm going to show you what's Exhibit 7.
& devices would be installed there? Have you seen any 6 it looks like. TIs that correct, Lxhibit 77
7 plans or anything for that? T AL Yes. ltsays 7.
@ A, They were talking about lights, you know, bars | 8 Q. Okay. And based on where Oliver Street. the
9 that come down and all of that, but that was earlier 9 crossing is located, would you agree that it would
1¢  on. I haven't... 10 not be on that map?
1L Q. And when you say, "They were talking about 11 A. Tt would not be on there.
12 that,” would that be Main Street Qzark? 12 Q. Okay.
13 A, Main Street, yes, sir, L3 A, Ithink it was showing the plans, the original
L4 Q. Have you ever seen any plans for the roadway 14 plans was all of this to be built on the north side
15 approaches leading up to the, the vacks if the 15 of the river. That's why I brought that.
16 crossing were to go back in? 16 Q. Okay.
17 A. No. No, sir. 17 A. | had that.
18 Q. Mr. Mayor, have you understood the questions 18 Q. And also, want to refer to, what's it called
19 that P've asked you here today? 19 here, B, the railroad crossing tower, Do you sec
20 A, Yes,sir, I think so. 20 that on there?
2L Q. HMavel given you a full and a fair opportunity 2L A, Yes.
22 to answer those questions? 22 Q. Would you state compared to the depot where is
23 A, Yes,sir. 23 that located? Is that to the west?
24 Q. s there anything that you would like to add 24 A.  That would be right off of Third Street, is
25 Dbefore | stop asking questions. 25 what it would be, west,
Page 136
L A. No. Just -- my main concern is, you know, if 1 Q. Okay. And that's nowhere near -- is that
2 the lawsuit goes, or if it was meant to be, that's 2 closer to the jail?
3 fine, but if it's -- my concern is it costs the 3 A. It would have been right beside the jail,
4 taxpayers a lot of money, and safety. That's, that's 4 Q. Okay. Areyou aware of whether or not Main
5 where F'm at on it, so 'm, I'm open either way, I'll 5 Swreet Ozark has any land that it purchased at that
5 letyou know, & location?
7 1 just -- from the experience I've had and 7 A. Notthat] know of.
8 things, I just - that's my feelings on it. That's 8 Q. Okay. I wantto show you what's Exhibit 3.
3 alll, all | have,. 9 A. Uh-huh,
10 Q. Allright. Mr. Mayor 1 certainly thank you for 10 Q. Thatis Exhibit 32
L1 vourtime. | pass. 11 A, Yes.
12 A. Thank you. I appreciate it. 12 Q. Would you agree that the south side of the
13 EXAMINATION 13 railroad tracks there is a structure on that map?
14 BY MR. BROCKETT: 14 A.  South side structure, okay. Are you talking
15 Q. TI've got some questions for you. 15 about that right there?
16 A. Oh, okay. 16 Q. Yes,sir
17 Q. Some of those maps that you had stated, suchas |17 A, Yes.
18 theone that Ms. Powell gave you -- 18 Q. Okay. I'wantto show you what's Exhibit 2. Do
19 A, Yes. 19 youagree thal's a representation of that?
20 Q. --isthat right. you said you got it two weeks 20 A, Okay.
2] ago”? 21 Q. Would you agree that's a representation of the
A, Two, three weeks ago, something like that. 22 structure, or of Exhibit 27
Q. Okay. Why did you not provide that copy to me? | 23 A, Okay. What, what map was this?
A. Tjusthad itin here. I had some maps. 1 24 Q. That's Exhibit 2. 1T you turn to the next
didn't think about it 25 page, it's a larger map. so it had (o be done -
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1 A, Oh, okay -- L tha?
2 Q. --incopics. 2 A, Yes. What information 1 have, yes.
3 A. - that's part of the - ves, that's, that's 3 Q. Okay. Why have vou not taken it before the,
4 the one I got from Ms. Powell, 4 the city council and asked them to vole to term inate
5 Q. Andyou are saying that one does not show 5 the fawsuit?
& Oliver Street? & A, I'm not sure that I get a, on an up-and-down
7 A. Not that I can see it there. 7 vote, I don't know how that would go, and if I, if
8 Q. Okay. It will be easier if'I point it to, 3 ©I--1thought about it, but the way they talked, but
9 would you agree that C. it says here at the bottom, 9 then when you get in front of the council, my
L0 itsays, See insert. Do you agree with that? 10 experience, a lot, a couple of them will go - you
11 A, Okay. 11 know, they are not strong people.
L2 Q. Okay. And you agree it says, See inset? 12 Q. Okay. The way who has talked?
13 A. It says, See inset. L3 A. Do what now?
14 Q. Okay. And here's ourinset. Would you agree | 14 Q. The way who has talked?
15 with that? 15 A, Well, I'm not going to mention their names.
16 A, Yes. 16 Q. Well, you're under vath, so I'm asking for the
17 Q. Andwould you agree, right here there'saroad | 17 names.
18 coming off River Street -- 18 A, Well, I don't want to give their names, so
19 A, Uh-huh. 19 what's that mean?
20 Q. --that looks to cross the railroad tracks; 20 Q. Well, we can get the judge on the phone, |
21 would -- 21 mean, H you want o do it that way.
22 A. Yes. 22 A.  Well, Roxie Hall, she's, she's against it, but
23 Q. --youagree with that? Would you agree that | 23 she, she won’t vote, she won't go - 1 don't know if
24 Sixth Street goes down past the railroad tracks? she would go for it or not. And I haven't talked --
25 A, Well, that's the -- oh, what do you call it -~ 1 don't know how Victoria would go on it.
Page 138 Page 140
1 the plat, but they never did go across, you know, the] 1 Q. As fur as voting for or against it?
2 railroad tracks. 1 mean, that's just a - 2 AL Yes.
3 Q. Would you agree that Fourth Street comes to the 3 Q. Sovyouare saying Roxie has referenced to vou
4 railroad tracks? 4 in private that she is against the lawsuit?
5  A. No. I mean, that shows it there, but it 5 A. Here lately she has, yes.
& doesn't come off of, it doesn't cross off of River & Q. Okay. And who else?
7 Street. 7 A, Victoria's asked -- questions they've asked,
8 Q. Areyousaying Fourth Street is not the old 8 you know, that's what makes me think that, that they
9 ferry road? 9 would. I hate to give their names, but - that was
10 A. Definitely not, 10 in confidential that they --
11 Q. Okay. Where is the ferry road at? o Qo Whatabout Rex Anderson?
12 Al Well,it's on past this up there where it went 12 A, He'snotfor it. 1shouldn't be asking,
13 down and went sideways. 13 speaking for somebody else. Now, if we --1 can
L4 Q. Okay. Would you agree there was a ferry road bring it before the council.
15 that crossed the railroad tracks? Q. Okay.
16 A, Yeah, not a road. It was a ferry - [ mean, 16 A, Harvey Waters is definitely for the lawsuit, if
17 notacity street, [t wasn't, L7 you want his name there, and who...
18 Q. Okay. Now I think we can both agree that 18 Q. Howolften have you had conversation with the
1% you're against the lawsuit? 19 railroad?
20 A, Like | said, I'm not for or against, but 1 20 A, Thadn'tin a while, not with the, other than
21 don't want it to cost the taxpayers a lot of money 21 Brandon, when he called to congratulate me on the
22 and get some family killed down there crossing, 22 election.
23 crossing the railroad track. '3 Q. Okay.
24 Q. Okay. Did you -- but you did run on the basis 24 A, And wanted to - and mentioned what he did to
25 of not pursuing the lawsuit; would vou agree with 25 the council the other night, so 1 thought it would be
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L good. 1 the Corps?
2 Q. Okay. Back in 2008, I believe you mentioned 2 Ao Ldon't have that in front of me. Randy
3 that first, that you had conversations with them, the 3 Gramlich, Gramlich, G-r-a-m-l-i-¢-h. Is that on
4 railroad? 4 that? Jason, Jason Gramlich. And if I knew — and
5 A, Yes. Charlie Felkins is the first one that | 5 Randy Hathaway and, Hathaway and Colonel Lee, or
& had conversation, conversation with, & Colonel Paul, Courtney Paul, and -- there's four of
7 Q. Okay. And was that afler or before the 319,000 7 them that came by the other day, Mv. Bach, B-a-¢ -- |
3 was set out? 8 don't know if 'm pronouncing that right, but he's
9 A, 1t was after, 9 over the real estate.
L0 Q. Okay. After that vote? 10 And then there was a Kevin -- I'm not
11 A, Yeah, 11 sure - Nichols, but, anyway, there was four of them
1 Q. Okay. And you started your own investigation 12 that came by, came to my office last week.
13 then? 13 Q. Okay. And you have stated that colonel Paul
14 A. Yes. 14 told you fast Wednesday that they were not going to
15 Q. Okay. Whatis your definition of a sweeping 15 allow any type of transient dock at the north
16 curve? le location; correct?
L7 A, Well, a long sweeping curve that, not a - 1 17 A, Hesaid he wasn't putting anything in the water
18 don't guess you wonld say it a sharp curve, but just | 18 down there.
19 along sweeping curve. 19 Q. Okay. And we had a city council meeting on
20 Q. Okay. 20 Monday?
21 A. 1 never thought about it, but I would think 21 A, Ub-huh,
22 maybe - 22 Q. Why wasn't that brought up the Monday of city
25 Q. Well - 23 council meeting?
A.  -- that's what - 24 A, Itwasn't on the agenda.
Q. -~ when Ms. Tucker stated sweeping curve, you, | 25 Q. Okay.
Page 142 144
L you readily agreed with it so I'm just trying to 1A, And I'm not going to get into a cat fight there
2 understand what your definition is. 2 when they all come up there and sit on the front row
3 AL Well,it's kind of a long sweeping curve, 3 just waiting for me to say something so they can all
4 Q. Okay. Do you agree that there's a crossing at 4 jump on me. And when I bring something ap, I'll be
the dam right beflore you enter that -- 5 prepared for it
& A, Yeah, everybody knows there's a crossing there, | 6 Q. All right. Now you also mentioned that o yvour
7 Q. Okay. I'mtalking about the one at the dam. 7 knowledge there was the -- the road that we've
8 A. Yes. 8 identified, the gravel road. let's just refer to a
3 Q. Okay. Youmentioned that you know., 1 guess 9 gravel road. it was not adopted by the city: correct?
10 from either discussions with your friends or 10 A, Notthat 1 know of| no.
discussions from others, that it a tain enters a 11 Q. Okay. Do vouhave evidence that River Street
crossing and hits the brakes there is a potential for 12 was adopted by the city?
derailment? 13 A. 1 have never checked on River Street.
A. Uh-huh, 14 Q.  What about Third Street?
Q. You'dalso -- 15 A, Third Street, no, I haven't, haven't - the
A.  Yes, Ishould have said "yes." 16 reason most all of the streets, you know, they - in
Q. Would you also agree that i it is about to 17 fact, the last street which we brought into the city,
enter a curve and hits the emergency brakes that a 18 you know, we, we had to go through the readings and
derailment could also oceur? 19 all of that and adopt it and make sure it was up to
A. Yes, 20 standard and all of that.
Q. Okay. How often do you talk 1o the Corps. the 21 That's the way the city does before they
> Corps of Enginecers? 22 takein a street. If they don't, you know, we don't
23 A, Well, since 've elected mayor, they've been 23 want to have problems and have to re-do the street
24 contacting me. 24 years, years coming, you know,
Q. Okay. And who. who do you speak to at the, at 25 Q. Okay. And do you know if that was done back in
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L the 1870'%? 1 the fetter?
2 A, Probably not. 1 wouldn't think so. 2 A, Tothe best of my knowledge. Now, that's what,
3 Q. Whatabout the 1880's? 3 you know - 1, [ couldn't be certain on that, but 1
4 A, Tdon't know. 4 think it was adjourned.
5 Q. Do webave any minutes from the 1870's? 50 Q. Okay. Do youremember il he actually read the
5 A, No, not that | know of. G letter or if he just held it up and shook it?
7 Q. Whatabout the 1880's? 7 A, Ithink he just held it up and explained o us
3 A, Not that I know of, 8 what it was about, you know, to the best of myy
9 Q. Uptothe 1920'? 8 knowledge, but that's a while back, and asked if
10 A, 1think isn't that about when they started? 10 anybody had any input on it or whatever.
1T Q. About 29,1 believe - 11 Q. Okay. Have vou been involved with the, cither
12 A, Twenty-nine. Lz the transient dock on the north side discussion or
13 Q. - isthe carliest that we have, 13 the marina on the south side discussion with Main
14 A, Uh-huh. 14 Street?
15 Q. Okay. Youalso stated there was no publicuse | 15 A, No.
L6 ofthis location after the flood? 16 Q. Okay. Have you attended any Main Street
17 A. Not that I know of. 17 meetings?
18 Q. Areyouaware that 17 people signed atfidavits | 18 A, No.
19 that stated they continued to use that location, or 13 Q. Okay. You also mentioned that the trail would
: not affidavits, statements? 20 have to be on the Union Pacific property? How --
2] A, No. For what? 21 what have you seen that would --
é Q. That they continued to go down there and hunt, | 22 A, Well -
é fish. shoot guns, shoot turtles? 23 Q. - support that answer?
24 A, No. 24 A, - if their right-of-way is 50 feet either side
Q.  You have not scen those? 2 of the track, it would, it would be. And also it's a
Page 146 Page 148
1 A. No, I haven't seen those. L federal law that those trails can't run parallel to a
2 Q. Okay. Soifthe ity council meeting minutes 2 railroad track, is what I was going by that...
3 reflect that Ms. Key came to the ¢ity council and 3 Q. Okay. Have you scen the, the Garver
4 provided those statements to the city council, are 4 Engincering reports showing where those trails would
5 yousaying that's incorrect? 5 be?
45 A, P'm not saying she didn't, but [ don't, right & A, No.
7 now | don't recall seeing them, but. 7 Q. Soyou're not aware that there is an cight oot
5 Q. Allright. And then you also talked about a 8 section between the railroad right-of-way and the,
9 quict zone. You said there was a resolution to 9 and the shoreline? That's the narrowest area is
10 declare that a quiet zone? 10 about eight foot?
Y1 AL Asfaras | know, the best of my memory. Now,| 11 A, No, I -1 had heard it discussed, 1 think,
1z I'm sure there was, because it was a five-one voteon} 12 probably, but 1 don't see -- in some places the water
13 it. I .don't think it was an ordinance. Well, it 13 is right up there to the, to the, to that gravel
14 shouldn't have been, but it was a resolution that, to | 14 where the railroad - I don't know how you would put
15 ask the railroad, railroad people to quit blowing the | 15  anything in there without being in the water.
18 horn. And so I guess Todd handled that, and it 16 Q. Okay. Have you -- again, have you seen the
17 wasn't long that it was a quict zone, 17 plans?
18 Q. Okay. Did Todd often do things that weren't 18 A, No.
19 necessarily legal? 1% Q. Have you asked lor those plans?
A, Well, that part I wouldn't know. He did -- 20 A, No.
Q. Was he convicted ol a felony? 21 Q. Okay. And going back to the -- as far as you
A.  He did something that was illegal, yes, and he | 22 know, most ol the original downtown seats, or
23 went to prison for it 23 streets. have not been accepted by ordinance.
24 Q. Okay. And you also state that you believe that 24 correct?
25 the 2001 meeting was adjourned at the time he read A. Do what now?
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Lo Q. The original downtown arca, 1870's. 1880's L 96 all show awalking wail?

2 streets, those have not been accepted by ordinance: 2 A, Well,it's illegal to put a walking trail in

3 correct? 3 there.

4 A, No, I'm notsaying that, 4 Q. Andwhat's the basis for that?

5 Q. Have you seen ordinances? 5 A, Well, I don't know. It's -- 1 just don't see

% A, [haven'tlooked for them. 1 don't know that. ©  where you can put it in theve if the water is up to

T Q. Phbelieve we just said that the earliest you've 7 the, up to the -

g seenis 1929, 8 Q. Yousaidit'sillegal. What, what's your hasis

9 A. No. You were talking about when we start 9 forsaying it's ilegal?
L0 keeping, keeping meeting, minutes of the meetingsis | 10 A, For the walking trail?
11 what we were talking about. 11 Q. Yes.
12 Q. Okay. Sodoyou believe there are some L2 A, Federal law that says a walking trail cannot be
13 ordinances somewhere? 13 in so many feet of a raifroad because of haza rdous,
14 A, Tdon'tknow about that. 1 hadn't ever had a 14 the danger,
15 reason to look. 1 know streets, when we accept a 15 Q. Okay. Isit within 30 leet, or -- because
16 street now, it has to be dedicated, go through the -- 16 we're saying that there is outside of a 50 toot --
L7 you know, the superintendent has to check the street,] 17 A, Yeah, | don't remember the exact. There s a,
18 or the base and all of that, and they have to have it 18 so many feet there. 1 don't remember what it is. |
19 up to code before we ever accept it. 19 don't have that in front of me. [ just remember
20 Q. Okay. Have you ever closed a street sinee you 20 reading that stuff off of the internet,
21 have been on city council? Q. Okay. Do you think you can get me a copy of it

and provide it to me?
A, Pwould look and see if I could find one, yeah.
4 Q. Could you also look and see if you see any

22 A, Yeah, I'm sure we probably have. Yeah, we've
23 closed streets, yeah, by the bank up here,

24 Q. Uh-huh. Do youremember that process?

25 A, Yeah. We had to go through the process of - 1

2
25 ordinances, recordings. plats, ot any other

Page 150

1 don't know exactly how, what we did, but have it 1 information regarding any ol the city streets
2 closed, 2 downtown?
3 Q. Okay. Do youremember voting on that? 3 A, lecanseeif we can find some.
4 A.  Yeah, we voted on it, 4 Q. Also. you talked to Morris Jenkins, Chief
5 Q. Youalso mentioned Gar Creek would be a more 5 Legislative Auditor, regarding payment out of the
& suitable area. Are you aware there's also sewer line 6 grant money?
7 over there? 7 A, Yes.
3 A, Yealh, I know all of that. That's just a 3 Q. When was that?
9 general, the general conversation that people talk 9 A, Oh, let's see, three or four months ago,
10 about that, that most marinas are off, you know, 10 something like that.
11 backwater, and that would have been a good place if) 11 Q. Okay. Did you bring that to the attention of
12 it wasn't for those obstacles there. I mean, nobody | 12 the city council?

13 seriously said, you know, put it there on Gar Creek. | 13 A, No, | haven't.

14 Q. Okay. Areyouaware that the Corps of 14 Q. Whynot?
Engineers approved this spot for a marina back in 15 A, Because I don't want to have to pay it out of
19807 16 the general fund, and I voted not pay it to start
17 A. TI've heard that, yeah. L7 with, if you will remember,
18 Q. Okay. You also stated there was no other 18 Q. lagree.

1% reason to cross the railroad tracks it the transient

20 dock couldn't be provided over here. What, what
provides that information to you?

A. ldon't know what would, what would be the
reason to, to go across the railroad. If there's
nothing there, you're into the water,

Q. Well there's -- the plans from '94.797. and

A, Okay.

Q. I believe it was a five-to-one vote: correct?

A, It was,

Q. Okay. Now, you said you don't remember reading
the Complaint, or you have read the Complaint?

A.  What complaint?

Q. The amended and restated Complaint that was
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(Short break)

A, | have seen the document. 1 don't, I couldn't 2 THE VIDEOGRAPHER: We are back o the
3 tell you. I guess | have. I don't know. 3 record. 1t's 12:47 p.m.
4 Q. Okay. Do yourememberin December of 2014 4 BY MR. BROCKETT:
5 afler the December 11th hearing that is referenced in 5 Q. Do youremember how much land was down south of
5 your transcript stating there was numerous errors in 6 the raifroad tracks prior to the {lood?
7 the Complaint? 7 A Gosh, no, wouldn't know that.
IS A.  Errors of who, who made? 8 Q. Okay. T represent to you there was about
] Q. [ guess you're saying that I made. 9 15.5 acres down there, does that sound about right?
10 A, Oh,ldon't--ohldidn't - I read it, but ! 10 A. Probably was.
1l didn't zero in on anything. 11 Q. Okay. Now have you gone through the exhibits
12 Q. Okay. Sositting here today you don't vemember | 12 that were attached to the Complaint?
13 any errors? 13 A, No.
14 A, Are you talking about typo errors or - 14 Q. Okay. Do you know if anyone purchased land or
15 Q. No.I'mtalking aboul factual statements, 15 owned land down south of the railroad tracks?
16 A. 1 would have to look at it and see what it... 15 A, Dol know anybody that owned, purchased land
17 Q. Okay. As you sit here today would you agrecto | 17 down there?
18 write up those ervors and provide those to me? 18 Q. Do you know whether people owned the land down
16 A. No. That's not my job. 12 south of the railroad tracks?
20 Q. Okay. Do youwant meto getthe Complaint? 1 | 20 A, Oh, I assume they did, yeah,
21 mean, we can go all day. [ can get the Complaint, 21 Q. Okay.
2 and we can go through it word by word, or vou can 22 A, Because the Corps bought, you know, scttled and
agree to provide it to me later, 23 bought land when they flooded it there.
i A. 1didn't know | was under cross exam - 24 Q. That's right. Now you have been provided
25 Q. Yes. you are, and you are under oath, 25 copies of city council meetings showing where the
Page 154 Page 156
1 A. ldon'tcare about the oath, but I'm not the 1 land was leased Irom a Nelsic Oliver for the city
2 one that got us in the lawsuit. 2 dump; is that correct?
3 Q. Youare my Plaintiff, and you are sitting here 3 A. Ddon't know about that.
4 today sandbagging me, 50 you are going to answer the 4 Q. Youdon't remember sceing that?
5 questions | - 5 A, Alease from Oliver?
& A.  What do you mean by "sandbagging'"? & Q. Nelsic Ofiver.
7 Q. Justlike you bringing in maps when P've got 7 A. No.
8 ten maps showing Oliver Street. 3 Q. Youdon't remember seeing that?
8 A, Youdon'tlike -- I was told to bring this % A, Was that that packet that Royce Gattis put
10 stuffin the - 16 together? I guess it was.
11 Q. Yes. 11 Q. I'mgoing to refer to you, let's o ahead and
12 A, --affidavit, 12 mark it I guess. as Defendants' 1. Or. actually,
13 Q. Andyouare my Plaintifl. Do you agree that 13 youredoing 1. 'l do Defendants' -
14 vourepresent the City ol Ozark? 14 MR. BROCKETT: Sorry. You just want
L5 A, 1ldorepresent, but I don't represent a 15 to keep poing?
16 frivolous tawsuit, Chris, 16 MR.TUCKER: You can do it however you
17 Q. Are you saying it's [rivolous? 17 want o, but we're Delendants. so i’ you
1& A, Yes,Iam. 18 want to mark them Plaintiffs | --
18 Q. Okay. All right. 1f you will give me a few 19 MR. BROCKETT: Oh. sorry, Plainti{’s
20 minutes. I'm going to get the Complaint, 20 [
21 THE VIDEOGRAPHER: Do vou wantto go | 21 MR, TUCKER: -~ you can.
off the record? 22 MR, BROCKETT: Plaintiff's A, Lel's
23 MR. BROCKETT: Yes. 23 do it as Plaintiff's A.
24 THE VIDEOGRAPHER: Okay. We are going | 24 (Exhibit Plaintiff's A was marked.)
25 off the record. I's 12:43 p.m. 25
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1 MR, BROCKETT: June, 1940 minutes. 1 Q. Now, Mr MeNutt, have you seen eity maps that
2 BY MR. BROCKETT: 2 also show Oliver Street on there?
3 Q. Okay. Let me see exactly what it is. Now do 3 AL Yes, | have.
4 you know, Mayor McNutt, if the City of Ozark did 4 Q. Okay. Butyetyou didn't bring any of those
5 lease fand for the city dump, or did it own the land 5 today; why not?
& that the city dump was on? & A, Ldidn't - no. P've just seen them. 1 don't
A. 1 wouldn't know about that. 7 have any.
8 Q. Okay. 5 Q. Okay.
9 A, Did they lease -- I guess -- 9 A, But these were just recent maps that I've seen,
10 Q.  You don't remember? 10 And one of the maps was two years ago, approxinmately,
11 /\ Remember what? 11 It was where the Christmas parade was going, and it
12 Q. Whether or not the -- you don't know? 12 was a regular city map, and it was penciled in
13 A, lTdon't know if the city leased it or owned it | 13 "Oliver Street.”
14 or what. 14 Q. Okay. One final question, and then I will let
15 Q. Butyouremember the city dump being down | 15 youout ofhere. Why would you -- why do you
16 there? 16 classify this as a frivolous lawsuit?
17 A. Ohyeah, yeah. L7 A Welly 1 just don't think it has -- 1 just
18 Q. Okay. And you have actually visited the city 18 don't - talking to the older people around, and
19 dump? 19 nobody ever heard of Oliver Street, and it was not a
20 A.  Many times, 20 street - it was not a usable street.
21 Q. Andyouhave seen the houses down there? 21 1t was, it was not maintained by the city
22 A.  Yeah., Sam Collins lived down there. 22 or anybody, and - I remember mud puddles, and people
23 Q. Okay. And you said that to your knowledge it | 23 getting stuck, and branches, leaves, poles and things
24 was not referred to as Oliver Street; is that 24 where they got unstuck,
25 correct? 25 And it was that way for years and years
Page 158 Page 160
L A, I'd never heard of Oliver Street until a year 1 when I was associated with it, when we lived down
2 and a half ago or two years, whenever that was. 2 there by it. And I just never considered it a city
3 Q. Okay. I'm going to refer you to what's Exhibit 3 street.
4 Ko the Complaint. 4 And like a said while ago, the, Ralph
5 A, Do you have any idea of how long we are going 5 McKinney said it was a no man's land, said the city
& tobe? & never owned it, never maintained it. And I'm just
7 Q. Famnpot going o waste too much more of your 7 going by what older residents have said.
B time., 8 But, now, they could have been back before
9 A, ' 9 my time. A generation or two before it might have
10 Q. Fwant to show you what's been -- 10 been something, but --
11 A, P'moadiabetic, and [ need to eat something 11 Q. Okay. And 1 needto --
12 before too much longer, so, 12 A, == but we never called it Oliver Street,
13 Q. Okay. Il - justa few more questions. then, 13 Q. Letme show you one last exhibit real quick.
14 and I'm going to let you out of here, I'm going to 14 I'm going to mark it Exhibit C.
L5 show you what's been, that's going o be marked as 15 (Exhibit Plaintiff's C was marked.)
L6 Plaintiff's B. 16 BY MR, BROCKETT:
17 (Exhibit Plaintilf's B was marked.) 17 Q. And that's the blueprint. 1 believe it is
18 Q. Canvyou identify that? 18 Exhibit ), a copy of a blueprint that is attached to
9 A. House numbers. These look like house numbers. | 19 a 1942 city ordinance. Can you identify that?
Q). Have you ever seen one of those belore? 20 A, Okay. That's a map, depot. Is this what
A. ldon't know. 21 you're calling Oliver Street right here?
Q. Okay. This is the same one. Would you agree 22 Q. It hasaroad here: correct?
that on there there are certain addresses listed on 23 A, Well, it's a penciled-in road; can you see
Oliver Street? 24 that?
25 A, Okay. Yeah, I think I saw this, 25 Q. That's not penciled in on that blueprint.
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A, Well, it's -~

Q. Have you scen the original of the blueprint?
A. No.

Q. [¢sat the city council.

A, Will you agree that that's a rough drawing
that? If that's all - if we're talking about the

on

same street, I have seen the map where they are all

nice and neat streets, and then, and then Oliver
Street, as y'all call Oliver Street, is penciled in
and don't look like it was oviginal.

Q.  Would you agree that this was included in the

cily council minutes?
A. Pl agree that that's what that is.

MR, BROCKETT: Okay. 1 don't have any

further questions.
MR, TUCKER: Nothing further,
Mr. Mayor. Thank you for your time,

& THE WIT St Thank you.
9 THE VIDEOGRAPHER: This concludes the
0 deposition. We are off the record at 12:55
21 p.m.
22 (The deposition was concluded at 12:35 p.n.)
23
24
25
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1 COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)
)55
3 COUNTY OF SALINE)
4 I JANESS FERGUSON SMITH, CCR. RPR, a
5 Notary Public in and for Saline County, Arkansas do
Z o hereby certify that the facts stated by me in the
7 caption of the foregoing matter are true; and that
8 the loregoing matter was transeribed by me, to the
2 bestofmy ability and understanding, from my machine
LG shorthand notes taken at the time and place set out
11 in the caption hereto,
12 In accordance with Rule 30(e) of the
13 Rules of Civil Procedure, review of the transeript
14 was waived by the deponent or a party thereto.
15 PFURTHER CERTIFY that T am neither
L& counsel for, related to. nor employed by any of the
17 parties to the action in which this proceeding was
18 taken; and, [urther that Tam not a relative or
18 cmployce ol any attorney or counsel employed by the
20 parties hereto, not financially interested or
21 otherwise, in the outcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this, the 11th day of February, 20135,
23
24 JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Satine County
25 and Court Reporter.
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