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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION
CITY OF OZARK, a municipal corporation )
)
Plaintiff, )
)
VS, ) o ) ) N
) CIVIL ACTION NO: 2:14-cv-02196-T LB
UNION PACIFIC RAILROAD COMPANY, )
Defendant. ;
)

UNION PACIFIC RAILROAD COMPANY’S
MOTION FOR SUMMARY JUDGMENT.

For its Motion for Summary Judgment, by and through its attorneys, Friday, Eldredge &
Clark, LLP, Union Pacific Railroad Company (“Union Pacific™) states:
l. The City of Ozark, Arkansas has brought this claim against Union Pacific requesting
damages for conversion, that a former crossing be re-installed, that the former crossing be
declared a public crossing, and for condemnation.
2. The Complaint should be dismissed for the following reasons: (1) the claims are
preempted by federal law; (2) because the City has waited 13 years after the removal of the
crossing to file this lawsuit, the City is barred by the doctrine of laches from now bringing these
claims; (3) the City’s request that Union Pacific remove the crossing constitutes a waiver of any
claim by the City; (4) the City is estopped from now requesting that Union Pacific re-install the
crossing; and (5) the condemnation action should be dismissed because the City lacks the
authority to condemn the property at issue.
3. Union Pacific adopts and incorporates herein its Memorandum of Law in Support of this

Motion, which is filed contemporaneously herewith.
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Union Pacific adopts and incorporates herein the following attached exhibits:

McNutt Deposition
Huston Affidavit |
Key Deposition
McDaniel Deposition
Sneath Deposition
Canady Deposition
Trotter Deposition
Milam Deposition

K. Smith Deposition

. Rule 30(b)(6) Notice and Response
. Rinker Affidavit

. Brooks Deposition

. Ruck Deposition

. Barr Affidavit

15.
16.
17.
18.
19.
20.
21.
22.
23.

Chart of Crossing Use Testimony
Timmerman Deposition

Felkins Affidavit

Gilmer Deposition

Edgin Deposition

Corps Letter

Jones Deposition

Trail Concept

Case of Arkansas State Highway Comm'nv. UPRR, Case No. 06-2010 (W.D. Ark. 2007)
Case of Arkansas State Highway Comm 'n v. Arkansas Midland Railroad Company, 6:09-cy-

06033 (E.D. Ark. 2009)
Huston Affidavit 2
Wolf Affidavit

Case of City of Siloam Springs, Ark. v. Kan. City S. Ry. Co., 12-5140 (W.D. Ark. Sept. 10,

2012)

Case of City of North Little Rock v. Union Pacific Railroad Company, 4:10cv01689 (E.D.

Ark. April 21,2011)

Kifer Affidavit

FRA Report

Sneath Letter

Anderson Deposition

R. Johnson Deposition
Mason Deposition

Michael Helmert Deposition
Alston Deposition

Stacy Deposition

T. Johnson Deposition

D. Johnson Deposition
Reeves Deposition

Barbara Bearden Deposition
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42. Pickartz Deposition
43. J. Bearden Deposition
44. Hill Deposition
45. Maxey Helmert Deposition
46. Allred Deposition
47. Randolph Deposition
48. Bill Bearden Deposition
49. M. Chrisman Deposition
50. D. Whitson Deposition
51. Brown Deposition
52. Wilson Deposition
53. E. Whitson Deposition
54. Turner Deposition

5. R. Chrisman Deposition
56. Joe Powell Deposition
7. P. Smith Deposition
58. Janet Powell Deposition
59. Mann Deposition
60. Watson Deposition
61. G. McClellan Deposition
62. Birchler Deposition
63. Outlaw Deposition
64. R. McClellan Deposition
65. Brockett Deposition
66. Bond Deposition
67. Brooks Deposition
68. M. Post Deposition
69. A. Post Deposition

WHEREFORE, premises considered, Union Pacific Railroad Company respectfully requests
that the Complaint be dismissed in full, for its attorneys’ fees and costs, and for all other relief to

which it is entitled.

Respectfully submitted,
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Scott H. Tucker, AR 87176
Joseph P. McKay, AR 99006
Jamie Huffman Jones, AR 2003125
Friday, Eldredge & Clark, LLP
400 West Capitol Avenue

Suite 2000

Little Rock, Arkansas 72201-3522
Telephone: 501-370-1430
Facsimile: 501-244-5340
tucker@fridaytirm.com
jmckay@fridayfirm.com
jjones@fridayfirm.com

Attorneys for Defendant, Union Pacific
Railroad Company

By: /s/ Jamie Huffman Jones
Jamie Huffman Jones

CERTIFICATE OF SERVICE

I, Jamie Huffiman Jones, hereby certify that the foregoing pleading was filed with the
Clerk of Court using the CM/ECF Filing System on this 29th day of April, 2015, and said Clerk
shall serve an electronic copy of same upon the following counsel of record:

Christopher D. Brockett

Sayre & Brockett

401 West Commercial Street
Ozark, AR 72949
cbrockett@bslawarkansas.com

/s/ Jamie Huffman Jones
Jamie Huffiman Jones
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i( I{IDA‘ ELDREDCE Jamie Huffman Jones | Attorney | 400 West Capitol Avenue -
) ' -~ Direct: (501) 370-1430 | Suite 2000

& CI QRI{ Fax: (501) 244.5340 | Little Rock, Arkansas 72201-3522
. Lh E-mail: jjones@fridayfirm.com www.FridayFirm.com '

January 23,2015

Christopher D. Brockett
Sayre & Brockett

401 W. Commercial Street
Ozark, AR 72949

Re: Notice of Rule 30(b)(6) Deposition and 'Sub'poena Duces Tecum -
Dear Mr. Brockett: |

Attached is the Notice of Rule 30(bv)(6) Depojs'ition' and-Subpoeria Duces
Tecum. There are 13 categories noticed. Because I assume you will have

multiple deponents for these categories, I have noticed it for two days (February
26-27) beginning at 9:00 am. "If [ am wrong or there is an issue, please just let

- me know: o

JHJ:akt

10
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS

FORT SMITH DIVISION
CITY OF OZARK, a municipal corporation )
: )
Plaintiff, )
)
UNION PACIFIC RAILROAD COMPANY, ;
ARKANSAS STATE HIGHWAY ) CIVIL ACTION NO: 2:14-cv-02196-T1L.B
COMMISSION, as Governing Body of the )
ARKANSAS STATE HIGHWAY AND )

TRANSPORTATION DEPARTMENT,

Defendants.

NOTICE OF 30(B)(6) DEPOSITION AND SUBPOENA DUCES TECUM

TO: Christopher D. Brockett
Sayre & Brockett

401 West Commercial Street
Ozark, AR 72949
cbrockett@bslawarkansas.com

NOTICE IS HEREBY GIVEN that Union Pacific Railroad Company will conduct the
video taped deposition of a corporate designee of the City of Ozark, pursuant to Rule 30(b) (6) of
the Federal Rules of Civil Procedure before a duly certified court reporter. The deposition will
commence at 9:00 A.M. on February 26-27, 2015 at the office of Sayre & Brockett, Attorneys at
Law, West Commercial Street, Ozark, Arkansas 72949.The corporate designee of the City of
Ozark shall be prepared to give testimony as the corporate representative and be the person most
knowledgeable on the following subjects:

1. The design, location, specifications, current status, and planned usage of the walking trail

and/or floating dock, which is the subject matter of this lawsuit;
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2. The details and current existence of the letter read by former Mayor Timmerman as
described by Mayor McNutt at the council meeting reflected in the attached Exhibit 1;

3. The details of the meeting described by Mayor McNutt at the council meeting reflected in
the transcript attached as Exhibit 1 hereto whereby former Mayor Timmerman read a
letter from Union Pacific regarding the crossing at issue;

4. The construction (or pouring) of the concrete/asphalt curb cut at the location that the City
now requests that a crossing be installed;

5. The construction (or pouring) of the concrete curb and asphalt for the street that parallels
the tracks at or near the previous location of Oliver Street;

6. The identification of previous location of Oliver Street and the history of its use;

7. The plécement of an “Oliver Street” street sign within the last two years at the location
that the City now requests that a crossing be installed;

8. The placement and/or existence of the original street sign at the location that the Ci{y
now requests that a crossing be installed;

9. Any funds expended by the City for the purpose of maintaining “Oliver Street” since
1975;

10. The existence of any recorded plat purporting to dedicate “Oliver Street” for a public use;

11. The existence of an ordinance accepting a recording plat dedicating “Oliver Street” for a
public use;

12. The existence of any recorded easement or other instrument giving the City the right to
cross Union Pacific’s right of way at the requested crossing; and

13. The details of how this lawsuit has been funded by the City, including from what fund

Attorney Brockett has been paid.
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The Deponent is required to bring to the deposition the items referenced in Exhibit A

attached hereto.

Respectfully submitted,

Scott H. Tucker, AR 87176
Joseph P. McKay, AR 99006
Jamie Huffman Jones, AR 2003125
Friday, Eldredge & Clark, LLP
400 West Capitol Avenue

Suite 2000

Little Rock, Arkansas 72201-3522
Telephone: 501-370-1430
Facsimile: 501-244-5340
tucker@fridayfirm.com
imckay@fridayfirm.com
jjones@fridayfirm.com

Attorneys for Defendant, Upiop Pacific
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CERTIFICATE OF SERVICE

I, Jamie Huffiman Jones, hereby certify that a true and correct copy of the foregoing was
served U.S. Mail, postage prepaid, upon the following counsel of record on the 23rd day of
January, 2015 and emailed to the same. .

Christopher D. Brockett

Sayre & Brockett

401 West Commercial Street
Ozark, AR 72949
cbrockett@bslawarkansas.com

amije Huf hes



-~
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Exhibit A

Any and all documents reflecting items 1-13 of the noticed categories for the Rule 30(b)(6)
deposition.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, a municipal corporation

Plaintiff,
VS.

UNION PACIFIC RAILROAD COMPANY,
ARKASNAS STATE HIGHWAY
COMMISSION, as Governing Body of the
ARKANSAS STATE HIGHWAY AND
TRANSPORTATION DEPARTMENT,

CIVIL ACTION NO:2014-CV-02196-TLB

S N W A N

Defendants.

CITY OF OZARK’S RULE 30(B)(6) DISCLOSURES

For its Rule 30(B)(6) disclosures, the Plaintiff, City of Ozark, states as follows:

1. The design, location, specifications, current status, and planned
usage of the walking trail and/or floating dock, which is the subject matter of this
lawsuit:

a) Sandy Key;

b) Terry Burress, AlA, 614 Center St., Little Rock, Arkansas 72201, (501)
376-3676;

c) Darriell Mathis, 6400 Riley Park Drive, Fort Smith, Arkansas (479) 434-
3357,

d) William (“Bill"y E. Ruck, PE, PS, CFM, 4701 Northshore Drive, North Little
Rock, Arkansas 72118 (501) 376-3633;

e) Thomas L. Jones, R.S., Marine Sanitation Program/CVA Grant Swim
Beach Program, 4815 W. Markham, Little Rock, Arkansas 72205 (501) 661-2171.

2. The details and current existence of the letter read by former Mayor
Timmerman as described by Mayor McNutt at the council meeting reflected in the
attached Exhibit 1:

a) Todd Timmerman;
b) Mayor T.R. McNutt;
C) Carol Sneath;

d) Tom Edgin;

e) Jesse Mason;

f) John Milam; and

Q) Rex Anderson.
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3. The details of the meeting described by Mayor McNutt at the council
meeting reflected in the transcript attached as Exhibit 1 hereto whereby former
Mayor Timmerman read a letter from Union Pacific regarding the crossing at
issue:

a) Todd Timmerman;
b) Mayor T.R. McNutt;
C) Carol Sneath;

d) Tom Edgin;

e) Jesse Mason;

f) John Milam; and

g) Rex Anderson.

4, The construction (or pouring) of the concrete/asphalt curb cut at the
location that the City nhow request that a crossing be installed:

Not applicable. The city has no records that allocate concrete/asphalt curb cut at
specific locations. Square Wisdom was the City of Ozark, road superintendent
beginning in 1958 through 1998 and he is now deceased.

5. The construction (or pouring) of the concrete curb and asphalt for
the street that parallels the tracks at or near the previous location of Oliver Street:

Not applicable. The city has no records that allocate concrete/asphalt curb cut at
specific locations. Square Wisdom was the City of Ozark, road superintendent
beginning in 1958 through 1998 and he is now deceased.

6. The identification of previous location of Oliver Street and the history
of its use:

a) Sandy Key;
b) Royce Gattis;

7. The placement of an “Oliver Street” street sign within the last two
years at the location that the City how requests that a crossing be installed:

a) Carol Sneath.

8. The placement and/or existence of the original street sign at the
location that the City now requests that a crossing be installed:

a) N/A to the knowledge of the City representatives, Oliver St./Lane did not
have a street sign, it was just commonly known to the residents.
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9. Any funds expended by the City for the purpose of maintaining
“Oliver Street” since 1975;

a) Not applicable. The city allocates funds to the street department and the
city street department maintains the roads as a whole not per street basis.

10. The existence of any recorded plan purporting to dedicate “Oliver
Street” for a public use;

a) N/A. The original city plat is believed to have been lost during the civil war
and no plat of the original downtown area of Ozark has been recreated when the
Plaintiff was reincorporated. However, Royce Gattis believes he saw a copy of a plat in
1988, but it has not been obtained by the Plaintiff's representatives. Further, based on
the testimony of Tom Edgin, he gave a copy of a Plat to Mayor McNutt in 2001, when
Mr. Edgin was defeated in his reelection bid for city council.

11. The existence of an ordinance accepting a recording plat dedicating
“Oliver Street” for a public use;

a) N/A, until approximately late 1929, there is not ordinances accepting any
dedicated city street, including the Oliver St./Lane

12. The existence of any recorded easement or other instrument giving
the City the right to cross Union Pacific’s right of way at the requested crossing;
and

a) Carol Sneath.

13. The details of how this lawsuit has been funded by the City,
including from what fund Attorney Brockett has been paid:

a) Carol Sneath

Respectfully submitted,
City of Ozark, Plaintiff

By: /S/ Christopher D. Brockett
Christopher D. Brockett, AR 2007192
Sayre & Brockett
401 W. Commercial St.,
Ozark, Arkansas 72949
Telephone: (479) 667-3000
Facsimile: (479) 667-4188
cbrockett@bslawarkansas.com
Attorney for the Plaintiff, City of Ozark
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CERTIFICATE OF SERVICE

I, Christopher D. Brockett, hereby certify that the foregoing pleading was hand
delivered to the following individuals on this 20" day of February, 2015:

Jamie Huffman Jones

Friday, Eldredge & Clark, LLP
400 West Capitol Avenue

Suite 2000

Little Rock, Arkansas 72201-3552
jiones@fridayfirm.com

By: /S/ Christopher D. Brockett
Christopher D. Brockett
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Transcript of the Testimony of

Kenneth Smith

Date: March 9, 2015

Case: City of Ozark v. Union Pacific Railroad Company

Bushman Court Reporting
Janess Ferguson Smith

Phone: (501) 372-5115

Fax: (501) 378-0077
<www.bushmanreporting.com>

9
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City of Ozark v. Union Pacific Railvoad Company

INTHE UNITED STATES DISTRICT COURT
FORTHE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, a Municipal Corporation  PLAINTIFF

VS CASE ACTION NO 2-CV-02196-TL13
LUNION PACTFIC RAILROAD COMPANY
ARKANSAS STATE HIGHWAY
COMMISSION, a5 Governing Body of the
ARKANSAS STATE HIGHWAY AND
TRANSPORTATION DEPARTMENT,

DEFENDANTS

ORAL DEPOSITION OF KENNETH SMITH

March 9, 2015

BUSHMAN COURT REPORTING
620 West Third, Suite 302
Little Rock. Arkansas 72201
SO1.372.51135

} Page 3

INDEX

EXAMINATION
ByMs. Jones . ... .

EXAMINATION
By Mr, Brockett. . .......... ..
EXAMINATION
By Ms. Jones............... 28

EXAMINATION
By Mr. Brockett

12

T
)

14
15
16
17
18
19
20

EXHIBIT
Exhibit No. 239 (Subpoena)

APPEARANCES

ON BEHALLEF OF THE PLAINTIFEF:
CHRISTOPHIER D. BROCKETT, ESQ.
Sayre & Brocket

401 West Comimercial Street

Ozark, Arkansas 72949

B

o

ON BEHALE OF THE DEFENDANTS:
JAMIE JONES, ESQ.

Friday, Eldredge & Clark

400 West Capitol

Suite 2000

Little Rock, Arkansas 72201

Page 2

Page 4

ANSWLERS AND DEPOSITION OF KENNETH SMITH,
witness produced at the request of the Defendants,
was taken u the above-styled and numbered cause on
the 9ih day of March, 2013, betore Janess Ferguson
Smith, Certified Court Reporter and Notary Public in
and for Saline County. Arkansas, at the Otlices of
Sayre & Brockett, 401 West Commercial Street, Ozark,
Arkansas, at 10:435 am.

LR
Lz
13
14
15

16

STIPULATIONS
ttis stipulated and agreed by and between
the parties through their respective counsel that the
deposition of KENNLTH SMITH may be taken for any and
all purposes according to the Federal Rules of Civil
Procedure.

FoR Ok F ok ok % B

Janess
Bushman Court Reporting

Ferguson

1 (Pages 1 to 4)

Smith

=

5 =

501-372-5115
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Llroad

Ozark v. Union Pacific

Company

KENNETH SMITH,

the witness hereinbefore named., having first been
duly cautioned and sworn or aftirmed o tell the
truth, the whole truth and nothing but the truth,
testified as tollows:

EXAMINATION
BY MS. JONES:
Q. Mr. Smith, my name is Jamie Jones, and |
represent Union Pacific Raitroad Company in the
lawsuit that the city has filed against it, Have you
ever given a deposition before?
A. Once.
Q. Okay. Well, I'm just going to remind you of a
few of the key facts so that we can be on the same

page today.

Ms. Janess is our court reporter, and she
is taking down everything that we say, which means a
couple of things (or you and L

One, she can only get verbal response. so
nonverbal head nods or uh-huhs and huh-uhs. she can't
get that down for the record. So if you can just
verbalize your responses for me today: okay?

Page 7

responsive to the requests made here, one through
six. Did you look through those to see if your had
any documents?

A, Yes, L did.

Q. Okay. Did you have anything responsive?
A. No,ma'am,

Q. Okay. Thank you. lappreciate you doing that
for me. Can you give me your date of birth?

A, 3-15-31.

Q. Okay. And that makes you how old today?
A.  Eighty-three.

Q. And what is your home address?

A, 308 Williams Street, Ozark, Arkansas.

Q. Okay. And what is the best phone number (o
reach you?

A, 667-2668.

Q. Okay. And I neglected w say this before, but
if'at any point you need me to speak up, orif I say
a question in a way that nobody understands it, let
me know. and | will rephrase it for you. Okay?
A. OkKkay.

Q. Ttend to do that from time to time, and nobody

(Exhibit No. 239 was marked.)
BY MS. JONIES:
Q.  And you were listed as a fact withess by the
city which is what's brought you here today; okay?
A.  Okay.
Q. And in the subpoena you were asked to look to
sec if you have any documents that would be

23 Ao Allbright. 23 understands what 1 have just asked.
24 Q. And she can't get us speaking at the same time. E A, All right.
25 so you may anticipate where I'm going with the 25 Q. Now, have you -- how long have you lived in
Page © Page 8
L question and interrupt me (o respond. 1 you will L Ozark?
2 justlet me finish my question, I will let you finish 2 A, Dwas born here, and I've lived the last, say,
3 your answer: okay? 3 50 years here.
4 AL Allright, 4 Q. OkKay. Did you graduate high school here?
5 Q. Allright. [ don't think we are going to take 5 A, No.
& very long today, but if you need a break at any & Q. Okay. Where -~ did you graduate high school?
7 point, you let me know, 7 A, In California.
i A.  Okay. 8 Q. California. Okay. And whal year would that
9 Q. Okay. Youunderstand that even though it secems | 9 have been?
10 very informal in here, that this is testimony under 10 A. In'48.
oath, just as il the judge was sitting in here; 11 Q. Okay. When did you move -- kind of give me the
right? o years that you lived -- like, it sounds like you were
A. Tdo. 13 born here and left to go to California: right?
Q. Okay. And it looks like you have brought your 14 A Yes.
subpoena with you, | am going to take that, and | 15 Q. Okay. Soaboutwhat year did you feave to go
will give you your check back so that you have that. 16 1o California?
And 1 am going to mark this as Exhibit 259 to the 17 A, [Ttwasin the forties,
deposition. 18 Q. Okay. And then when did you come back to

Qzark?

A, In the early fifties.

Q. Okay. So pretty much all of your life?

A, Yes,

Q. Okay. This lawsuit -- well, let me back up and
ask this. What did you do for a living?

A, Well, I was in the lumber business.

Janess

Bushman Court Reporting

2 (Pages 5 to 8)

Ferguson Smith

501-372-5115
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Kenneth sSmith 3/9 City of Qzark v. Union Pacific Lroad Company
g Page 11
T Q. Okay. Which lumber company®? I A Ldon'tthink it was a dirt road. It was a
2 A Well, here in Ozark was F&S Lomber Company. . 2 gravel road.
3 Q. Okay. 3 Q. Gravel road, okay,
4 A, In Mulberry, Mulberry Lumber Company. 4 A, Yeah,
5 Q. Okay. 5 Q. And there was some kind of asphalt that may
& A, And the last several years T was the direetor & have been poured or something laid on twp of the
7 ofthe Banlk of the Ozarks. 7 railroad tracks to make the crossing. s that - how
5 Q. Okay. Okay. Tell me about F&S Lumber. As | 5 do you remember that?
9 understand, it was located close to the river on the 9 Ao It was a regular crossing with ties, erossties,
10 other side of the crossing that's at issue in the 10 Q. Okay.
11 Tawsuit; is that right? 11 A, And probably asphalt. 1 don't remember really,
12 A, Yes. 12 but it was a regular, regular classing.
13 Q. Okay. And how long -- when -- how long was 13 Q. Okay. Sowhen you would have crossed over from
14 that building located in that particular location? 14 the city side over the tracks, kind of walk nie
15 AL Early fifties. 15 through what you would have, what landmarks you would

16 Q. Okay. have hit as you were going down the road there,
17 A, Probably through the sixties.
18 Q. Okay. Andas 1 have come to undersland now,

19 there was a point in the late sixties or carly

Ao Tdon't quite understand.
Q. Okay. Soif'l was on the city side, and |
crossed over the tracks heading towards kind ol the

20 seventies when the Corps flooded the area located on 20 river or towards the dump or towards F&S Lumber, what
I
21 the other side of the tracks and kind of changed the is the first thing. after I get over the crossing,

22 course of the viver. Did that impact the location of what is the {irst thing 1 would do? Would I go
23 F&S lumber?

24 A, No.

straight, or would 1 turn?

A, You would turn,

25 Q. Okay. 25 Q. Okay. And 1 would turn to the cast?
Pags 12
L A. Do youwant-- excuse me. 1 A, To the east, yes, ma'am,
2 Q. VYes. 2 Q. Okay. Andas I understand, there were some
3 A, Do youwant me to expand on any of these? 3 propane tanks or something that would have been maybe
4 Q. Sure. Go ghead, 4 my first landmark that I would have come across?
5 A, Well, they closed. We -- [ worked there from | 5 A, Yes.
5 the early fifties -- & Q. Isthatright?
7 Q. Okay. T A Yes,
8 A, - tothe mid sixties, and at that time they 3 Q. Okay. Andthen aller the propane tanks what
9 closed the plant. 9 would be my next fandmark?

A, F&S Lumber,

Q. Okay. Andabout how far from the propanc tanks
would F&S Lumber have been?

A.  Gee, probably 500 yards maybe.

10 Q. Okay.

11 A, Solcan'treally say that it, if when they
closed it, | mean, when they moved the river or
L3 flooded that area that it had any impact on the

14 lumber company. Q. Okay. Andil'l continued past F&S Lumber what,
15 Q. Because it was already closed? 15 what would have been my next landmark?

16 A, Because it had already closed. 16 A, City dump,

17 Q. Okay. Soaslunderstand it. the crossing was 17 Q. City dump. And was it a littde bit further

18 located east of the depot in downtown Qzark? 18 down or about how far down?

19 A, Yes,

20 Q. Isthat right?
] A. Yes, Q. Yep.

22 Q. Okay. Andas L understand, the road itsell A, - track -~

23 wasn't what we would think of as a strectinterms of’ | 23 Q. Uh-huh.

24 asphalt and nicely done. 1Cwas kind of an old dirt A. - that ran into the lumber company. You would

road: is that right? cross it and turn right, which would be south, going

A, Well, you would go by, you would go by -- we
had a spur -~

3 (Pages 9 to 12

~——

Janess PFerguson Smith
Bushman Court Reporting 501-372-5115
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v, Union Pacific Rallroad Co

into the, into the dump.

Fa ge

Q. Okay. Sosometime around when the streset sign

2 Q. Okay. So,and then I guess what about -- | 2 appeared --
3 have heard aboutl some houses that would have been 3 A. Right.
4 down, kind of some shotgun type houses that would 4 Q. --iswhen you've heard of someone calling that
5 have been down that way, Was that past the dump, or | 5 Oliver Street?
& waould you have hit those before the dump? 5 A, Yes,
7 A, Well, they weren't shotgun houses. 7 Q. When - you have told me about using -- swell.
3 Q. Okay. 3 let me back up. I'm assuming you used the crossing.
9 A, They were regular houses. 9 then, since you used it to get to your lumber
10 Q. Okay. 10 company; correct?
Ll A, Real, the first one was a real nice house. You | 11 A, Right,
12 would travel - instead of turning right or east, not | 12 Q.  After F&S Lumber closed in the mid sixties
13 east, but south - 13 would you have had an occasion to use that crossing?
14 Q. Okay. 14 A. No, ma'am,
15 A, -to the dump. You would go east to the 15 Q. Okay.
L& houses -- 16 MS. JONES: All right. Thank you so
17 Q. Okay. 17 much. | appreciate your time today.
18 A, - which there was three houses located just 15 THE WITNESS: All right.
19 cast of the lumber company. 19 EXAMINATION
20 Q. Okay. Doyouremember who lived at those 20 BY MR. BROCKETT:
2. houses? 21 Q. Ihavea few questions lor you. 1n 1962 we
A.  Pete Oliver lived in one house. 22 have -- do you remember what exhibit? Hang on.
23 Q. Okay. 23 (Off-the-record discussion.)
24 A. And 1 can't remember the name of the first 24 BY MR, BROCKETT:
25 house, the first house, but he worked for the 25 Q. Okay. I am going Lo show you what has been
Page 14 ge 16
1 railroad company. 1 marked previously as Exhibit 51 (o a deposition.
2 He lived here and, you know, had a family 2 This is Exhibit 51, and part of Exhibit | 1o Exhibit
3 thatlived there. And I can't - there was a single 3
4 colored man that lived in the second house. 4 What Exhibit Cis classified as is a 1962
5 Q. Okay. Now, the street that we're kind of 5 telephone directory. This is a - it shows Exhibit [
6 talking about. the street that would have crossed the & now, but this is Exhibit I to Exhibit 51. Have you
T railroad tracks 1o go to F&S Lumber, did it have a 7 everscen that before, Mr, Smith?
8 name that you called it at that time, in the fiftics 8 A, No.
9 and sixties? 9 Q. Okay. Itdoes bave an address here on the
10 A, No,ma'am. 10 second page, and the very top one shows Oliver
11 Q. Okay. Soifl would have said in the fiftics 11 Swreet. And it has F&S Lumber Company listed on
L2 orsixties, Take Oliver Street, would you have known 112 Oliver Streetas 211, Do vou remember if vour
13 what that was? 13 building had an address of any sort?
14 A. 1 would have known where it was at probably, | 14 A, No, I don't.
15 but there -- no, | wouldn't. 15 Q. Okay. Did you receive any mail at that
16 Q. Okay. 16 location?
17 A, To answer your question, no. 17 A. Not delivered mail, no, sir,
18 Q. And when, il ever. have you ever heard of a 18 Q. Okay.
19 street called Oliver Street in Ozark? A.  We had a post office box.
20 A, When? Q. Okay. Youdid have a post office hox. Okay.
21 Q. Yeah. Istoday the first time you've heard? Do you know if the mail came down onto that street -~
22 A, Not today. A.  No, sir.
23 Q. Okay. Q. -~ to deliver to the other houses?
24 A, Butit's been there for a year or two, you A. T'have no knowledge of that.
25 know, the street sign. Q. Okay. Did F&S Lumber Company move to a

Janess
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Lo different location? L Q. Was your business open to the public?

2 A. We had two different locations here, one there A, The F&S Lumber, no.

N

3 in the main plant there at Oliver Street. 3 Q. Okay.
4 Q. Okay. 4 A, M&S, yes.
5 A, Theother onc on 23, out on Highway 23, 50 Q. Okay. And let's just stick with F&S,
5o Q. Okay. Is M&S Lumber Company, is that related 6 A, OkKay.
7 toF&Satall? 7 Q. Okay. What did you do with your products that
4 A Well, yes. ['m the "S" in M&S Lumber Company,| 8 vou --
% which bought the old canning plant. 9 A, It wassold to the government,
10 Q. Okay. Okay. And when exactly did it move 1o 10 Q. Okay. Wasitall loaded onto train cars, or
11 the north side of the tracks? L3 did you ever ship it out on roads?
12 AL Wedidn't move, 12 A, Both ways,
13 Q. Youdidnot? 13 Q. Okay. Soitwould be produced at F&S Lumber
14 A, Wedidn't move F&S Lumber there. Thisis a 14 and then did you own trucks. or did you hire trucks?
15 new, this was a new business that started back in 15 A.  Weowned the trucks.
16 probably the seventies or maybe carly eightices, L6 Q. Okay. Were those trucks -- now forgive me for

Q. [helieve it's seventies. based on the filing 7 my age, but at that time were those trucks licensed?
A.  Certainly,

Q. Okay. Through the State of Arkansas?

A, Yes,

Q. Okay. For purposes of licensing, what address
did you list on those titles; do vou remember?

with the Secretary of State?

A, Okay.

Q. Okay,

A, See, I'm getting, I'm getting a little older
and forgetful, probably.

Q. Sure. And was the "M in M&S Lumber, was that 23 A. The address probably was at Fort Smith.
Medlock? 24 Q. Okay. [sthat where your main --
A, Medlock and Smith, yes. 25 A, Main office.

Page 183 Page 20

Q. Okay. Okay. Do you know if vou would have any | 1 Q. Okay. Was in Fort Smith, okay. Is that where
records from F&S Lumber Company? 2 most of the mail would have been shipped then?

A, No,sir, I don't. 3 A, Yes,

1 Q. Okay. Allright. Did. did you keep a truck

5 here in Ozark?

4 Q. Okay. Do you know it there was another
5 crossing close o the crossing at issue in this case,

& the one right next to the cast of the depot? Was & A, Yes.
T there ever another crossing lurther down, that you 7 Q. Okay. And it was parked there?
8 canremember? 5 AL Yes.
9 A. You mean in that locality - 9 Q. Okay. About how often do vou think a truck
10 Q. Yes. 10 would leave that location and cross the tracks?
11 A, --orclose - 1L A, Daily.
12 Q. Further east, further east of the. let's call 12 Q. Okay. Justonce per day or -
13 it the Oliver Street crossing for just simplicity 13 A Yes, it was long haul,
14 purposes. Was there another crossing further down to 14 Q. Okay.
15 the east around the Bell Street area? 15 A, Long hauls, yes.
16 A, Notthat I'm aware of. Lo Q. Okay. Did -- how many employees did F&S Lumber
17 Q. Okay. L7 Company have?
18  A. No,sir. 18 A Thirty to forty --
Q. Altright. So the only one that you used to 19 Q. Okay.
access your building was the Oliver Street crossing? 200 AL - people.
21 A. Oh yes, 21 Qo Wow, How big a building did you guys have?
2z MS.JONES: Object to form. 22 A, Pardon me?
BY MR, BROCKETT: 23 Q. How big a building?
Q. Allright. Did, did you sell to the public? 24 A Well, we had two buildings, actually, There
A. Pardon me? 25 was - I'm just estimating probably 50 by 130, It

£

5 (Pages 17 to 20)
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1 was the large main manufacturing plant. 1 permission from anybody to use that crossing?
2 Q. And both of those were listed, or focated south 2 A, No.
3 ofthe railroad tracks? 3 Q. Did vou buy land south of the river?
4 A, Yes. 4 A, No
5 Q. Okay. I'm going to refer to Exhibit 51 still, 5 Q. Okay. Did you - who did you lease that
6 and I'm going to show you two different maps. Oneis | 6 property from?
7 listed as Exhibit C, and according to this letter T A, Missouri Pacific Railroad.
8 that's Exhibit 31, 1xhibit C is a copy of'a 1962 8 Q. Missouri Pacific Railroad Company, okay.
9 city map. 9 A, [Ibelieve that would be correct.
10 And then the second page, after you look at 10 Q. ORay. Do you know how much land vou leased
11 the first page, il you will kind of look at it and 11 from them?
12 secifitappears to be downtown Ozark as you 12 A. Probably, probably ten acres.
L3 remember itin 1962, 1 want you to (lip o the 13 Q. Ten? Okay. Okay. Was that road already there
14 second page and take a look at it. 14 when - well. strike that. Did F&S Lumber Company
15 AL (Witness reviews document.} [t appears, yes. 15 build the building. or was the building already
16 Q. Would that be a representation of QOzark? 16 there?
A.  Ozark, yes. 17 A, Webuilt the buildings.
Q. Okay, 18 Q. Okay. Okay. And was that road already there
A, I'm going by the river and the -- 19 when you built the buildings?
Q. Yes, sir, 20 AL Yes.
A. - the courthouse. 21 Q. Okay. Do vouknow if the City of Ozark ever
Q. Where the courthouse is? 22 maintained the building, or the road? Did they put
A. Yes. 23 gravelonit or grade it or anything like that?
Q. Andon the second page, that is a, for purposes 24 A, lean't ] can't remember anyone doing the work
25 oflthis deposition, that's just 1o stipulate that 25 onit, but someone had to.
Page 22 Page 24
L it's an insert of that same map at a different Lo Q. Okay. Itdidn't just deteriorate?
2 location that shows Oliver Street. Do you see that? Z A, Yeah, it would have deteriorated over time, but
3 A, Yes, 3 1can'tsay for sure who done it.
4 Q. Okay. 4 Q. OKkay. Fairenough. Did you, | guess did F&S
5 MS.JONES: I'm not stipulating to 5 Lumber Company utilize the dump?
) that, but. 5 A. Notassuch.
7 BY MR.BROCKETT: 7 Q. No? Okay. And you did mention that you
8 Q. Well, not for you, for the purposes of this 8 remember a Pete Oliver living there? According o
2 question. Would that -- where there is a large 9 Exhibit 51, Exhibit I to Exhibit 51, there was also a
106 building on there. would that be where F&S Lumber L0 Tom Kirkendall that lived down there.
11 Company was located? L1 A, Dwas trying to think of his name, yes.
12 A, Yes, 1 would say so. 12 Q. Okay. He lived in the nice house?
13 Q. Okay. And does the road look how it was back 13 A, Inthe first house, yes.
L4 in 1962 when your building is located there? 4 Q. Okay. Inyouropinion that was a nice house?
5 A, Yes. L5 A, It wasa good house, yes.
1o Q. Okay. And you would have traveled on thatroad | 16 Q. Okay. And then according o this exhibit there
17 asit's identified on that map to get 1o your company 17 was avacant lot down there. Do you remember looking
18 and also to the houses that were past your, your 18 atthose houses if there was a vacant house or a
1% company? 19 vacant lot?
20 A Yes. 20 A, Paever was on that property, so I can't --
21 Q. Okay. Allright. Didall of vour 30 to 40 21 Q. Okay. Youdidn't drive on down in there?
22 employees utilize the Oliver Street crossing to go to ey, A. No.
23 work? 273 Q. Okay. There was an Alfred Oliver. Does that
24 A, Yes. 24 sound familiar?
25 Q. Okay. Allright. Did vou have o ask 25 A, 1think -- 1'm sure that's the one they called

6 (Pages 21 to 24)
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L Pete Oliver. 1 Q. Okay. Did - do you remember if vou had to
2 Q. Okay. Youthink Alfred was Pete? Okay. And 2 carry any ype of insurance policy when you leased
2 then there was a gentleman named Frank Oliver? 3 this land from MoPac?
4 A, Yes. 4 A.  No,sir.
5 Q. Okay. Do you think he was the other colored 5 Q. Okay. And let me be very clear on what type of
6 guy? & insurance | am talking about. Did yvou have o carry
7 A.  Yeah, the third house, ves. 7 any type of insurance regarding that crossing?
82 Q. Okay. What about a Barry Collins? 8 A. No.
9 A, lLdon't remember him living over there. 9 Q. Sothey didn't say you can use this land, but
10 Q.  Andwhat about Martin Oliver, Junior? L0 youhave to carry a liability policy?
i1 A. Tdon't remember him. L A, No,sir
12 Q. Okay. From the ten acres that you believe you 12 Q. Okay.
13 leased from Missouri Pacitic. we will call it MoPac, 113 A, Not that I remember.
14 doyou remember how much you paid them in lease? | 14 Q. Not that you remember?
15 A. No, sir. 15 A. Huh-uh,
16 Q. Okay. And | know it's been years ago. 16 Q. Okay. After you vacated did you, do you
’ A, Years ago. 17 remember ever using that crossing again after the mid
Q. Do you know if it was an annual lease or a 18 sixties?
19 monthly lease? 19 A, No,sir.
20 A. It was an evergreen lease. 20 Q. Okay. Are you lamiliar with when the crossing
21 Q. Okay. Sojustas long as you stayed there you 21 was removed?
22 gotthe lease? 22 A. No,!Umnot.
23 A, And pay the rent you had possession of it, yes. { 23 Q.  Okay.
24 Q. Anddid you pay your rentannually or monthly? 124 A, No.
25 A, Annually. 25 Q. Do youremember from, let's say 1974. do you
26 Pages 23
1 Q. Onceayear? L remember if the crossing was still there?
2 A. Onceayear. 2 A, lLdon't remember.
3 Q. Okay. When you vacated that property sometime 3 Q. Okay. That's finc. You wouldn't have had
4 in the mid sixties did vou have o tear down the 4 any --
5 building? % A. I would have no occasion to use it.
& A, No. 65 Q. Okay. Allright. So even when M&S Lumber
7 Q. Okay. You did not? 7 Company was located on Bell Street, 1 believe that's
3 A, No. 8 where it was located --
9 Q. Okay. Do you know if the building was torn 9 A, Yes.
10 down? 10 Q. - yourguys would have, [ guess. taken a left
1L A, ldon't know, 11 outofthere and not to the right?
12 Q. Okay. 12 Ao Yes,
13 A, Tleft. 13 Q. Okay.
4 Q. Okay. Allright. Do you have an opinion as o 14 MR, BROCKETT: All right. 1 think
15 whether or not this gravel road was a public road or 15 that's all I've got. Tappreciate it
16 aprivate road? L6 EXAMINATION
17 MS. JONES: Object to form, 17 BY MS.JONES:
18 foundation. 18 Q. Thave got a few [ollow-ups, In answer to some
1% A, I would have to assume it was a public road. L9 of Mr. Brockett's questions you used the term "Oliver
20 Q. Okay. And what would you basc that opinion on? | 20 Street.” and you were. you were doing that just in
21 A. Noone -- you had -- you didn't have to get 21 responding to his questions; correct?
22 permission to travel, 22 You don't know il that was actually Oliver
23 Q. Okay. Soif'someone wanted to come across they | 23 Street that was the name of that road that crossed
24 could come across? 24 over the tracks 1o F&S Lumber; correct?
25 A, Yes, 25 A, Repeat that to me.
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Bushman Court Reporting

Ferguson

7 (Pages 25 to 28)

Smith



Case 2:14-cv-02196-TLB Document 37-9

Fennaeth

ith 37872015

Filed 04/29/15 Page 9 of 11 PagelD #; 1.428

City of Ozark v. Union

31

Lo Q. Yesoabsolutely., In our conversation you had L A, For their own business, we did.
2 toldme, I believe, and correct me it I'm wrong, that 2 Q. Youdid. And Py assuming you didn't ha ve your
3 younever called that street Oliver Street: correct? 3 ownrailroad, 50 you used another railroad com pany.
4 A, Correct. 4 You used a railroad company o come onto that track
5 Q.  Andinresponse to a couple of questions from 5 to getyour product. right. or deliver product to
& M Brockett, you used the term "Oliver Street” when & you?
7 alking about the crossing and the street in which 7T A, Yes.
g &S Lumber was located on. 8 Q. Okay. What railroad did vou use?
9 You were doing that just out of convenience S A, MoPac.
in responding to his questions. not that you consider 1 10 Q. Okay. So you might have also had a separate
that to be Oliver Street; correct? L1 agreement with them on, sort of them using their
A, Right. 12 trains to come onto the property o ship and receive
Q. Okay. 13 your product?
A.  Could I expand on that a little? 14 A, I'm alittle confused.
Q. Absolutely, sure. 15 Q. Okay.
A. ldon't, I don't remember using the name 16 A, Yeah.
"Oliver Street' when -- I may have answered 2 17 Q. ltwas a bad question. It was a really bad
question, but I don't think I said "Oliver Street.” | 18 question.
Q. Okay. 19 A.  Now, really, the railroad at that time was
A.  But I was just - I was answering a question. 20 owned by Missouri Pacific.
Q. You wouldn't want anyone to take -- if you did 21 Q. Right
use the term "Oliver Street,” you wouldn't want 22 A. They brought our product in, they took -- we
anyone Lo take that and say that you were saying it 23 shipped our product out --
24 was named Oliver Street; correct? Q. Okay.
25 A, Right 25 A, - on their line with their equipment,
Page 30 Pages 32
L Q. Okay. When you were talking about the lease I Q. Yeah, that's what I was getting at. Good,
20 with MoPace, did it also, did you have a lease for the 2 thank you. 1just asked it in a very bad way. so
3 land. and then did you have a track lease for the 3 thank you for helping me out there.
4 spurtrack? 4 A, Ddidn't quite understand.
5 A, I'm sure we did, 5 Q. That's what [ was getting to. And you wouldn't
& Q. Okay. And do you remember any of the terms of & necessarily have needed to go -~ vou didn't -- well.
7 the track. the track agreement? 7 strike all of that,
8 A. No. 3 You didn't go looking to see whether or not
2 Q. Okay. ButI'm guessing you -- was the spur 9 you needed permission to use that crossing; correct?
10 track built when you leased the land. or did vou 10 I'mean, you didn't go and look and ask. Do | need 1o
11 build the spur wack? 11 have permission to use that crossing?
2 A. It was already there. 12 A. No.
13 Q. Okay. And I'm -~ did you use, did you have 13 Q. Okay. And you had a lease, so you assumed you
14 your own short line, or did you have the railroad use 14 could use it: correet?
15 that to help you -~ did you have Union Pacific or 15 A, Yes.
16 MoPac at the time, did MoPac use that short. use that 16 Q. And you don't know who owned that crossing.
17 spur track to help you load or unload. or what 17 whether it was the railroad or the city: correct?
18 railroad did you use? 18 A, No.
19 A, Letme make sure ] answer your question 19 M5 JONES: Thank you so much. |
20 correctly. 20 appreciate it
21 Q. Yes. 21 EXAMINATION
20 A.  As Lunderstood it, you wanted to know if | 22 BY MR, BROCKETT:
23 used ~ if F&S Lumber Company used the track, the| 23 Q. | have got just a couple more. Who was the "
24 spur track? 24 in F&S Lumber Company?
25 Q. Yes 25 A, Flocks,
8 (Pages 29 to 32)
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Q. Flocks? Q. Okay,
2 AL Fel-ueeekes, 2 A, Tcan'tremember the name of the company.
3 Q. Anddo you know il they. if anyone in his 3 Q. Okay. that's fine.
4 family is stll iving. or is he stilf living? 4 A, Butit wasa public phone.
5 AL Ddon't think so. 5 Q. Okay. Soif' called you up and asked whege
5 Q. Okay. Did Flocks, T guess, pass away while vou & you were located, how would you el me to get there?
7 were still partners? 7 A, Ozark.
3 A, Yes. 5 Q. Okay. ButifIwassitting in Ozark. and |
2 Q. Okay. And that's how Medlock, | guess, came to 2 said, I'm at the courthouse. How do | get to vour
exist, Medlock and Smith came to exist? Afler Flocks 16 building?
passed away did you scarch for a new partner, | 11 A.  You go to the depot, and you turn across the
guess? 12 tracks and go south across the track.
A, Yes, 13 Q. And follow that road?
Q. Okay. And is that why F&S Lumber Company 14 A.  And basically F'm just speaking what I would do
closed? 15 now.
16 A, No, now they are two different, two different 16 Q. Sure. Okay. All right, So yvou wouldn't have
17 companies altogether. 17 told me a street name or any street names?
18 Q. Okay. 18 A, No--
19 A, Flocks and Medlock - Mediock owned Mulberry | 19 Q. Okay.
20 Lumber Company, which I became a partner in, 20 A, --as to where to cross?
21 Q. Okay, okay. z1 Q. Well -~
22 AL Atthat time we bought, it was known as 22 A, How to get there?
23 Mulberry Lumber Company. 23 0. Yes.
24 (). Okay. 24 A, Well, I would use 64 Highway. You turn on Bell

25 A, Aseparate company which was started by Medlock] 25 Street and go south,

34 36
L and Smith -- 1 Q. Okay. Andthen I guess --
2 Q. Okay. 2 A. And cross, cross the tracks.
3 A, --bought the property here in Ozark - 3 Q. Cross al Bell Street, or would I have had to
4 Q. Okay. 4 take a right, I guess, on Water Street or River
B A, - and started M&S Lumber Company. 5 Street?
& Q. Okay. So &S and M&S have no relations? & A, River Street, yes.
7 A. No relations whatsoever. 7 Q. Okay. It was referred to as River Street at
8 Q. Okay. Allright. Why did. ! guess. F&S Lumber | & that time?
9 stop operating in the mid sixties? 9 A. River Street, yes,
L0 AL F&$? 10 Q. Okay. Have you ever heard it referred to as
11 Q. Yes. 11 Water Street before?
L2 A, We were basically a government contractor. 12 A. No.
13 Q. Okay. 13 Q. Okay. Okay. And so, just to be very clear, to
14 A, And at that time the product that we were 14 your knowledge, the road wasn't necessarily -- it
15 making was not in demand, 15 didn't have any name?
16 Q. Okay. 16 A. Not that I'm aware of.
17 A. Business got slowed, we slowed. Weclosedit |17 Q. It wasjusta gravel road?
18 down, 18 A, Notthat Fm aware of.
19 Q. Okay. lunderstand. If 1 was asking -- well. 19 Q. Okay. Soit was just a gravel road?
20 strike that. Did you have atelephone at F&S Lumber |20 A, Yes.
21 Company? 21 MR. BROCKETT: Alf right. 1 don't
22 A, Yes, we did. 22 think I have any other questions.
23 Q. Okay. And who provided that telephone? Wasit | 23 MS. JONES: Thank you, sir. 1
24 the City of Ozark or a public utility? 24 appreciate you.
25 A, Public utility, yeah. 25 (The deposition was concluded at 11:22 a.m.)
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COURT REPORTER'S CERTHICATE

STATE OF ARKANSAS)
Jss.
COUNTY OF SALINE)

L JANESS FERGUSON SMITIHL CCR, RPR, a
Notary Public in and for Saline County, Arkansas do
hereby certify that the facts stated by me in the
caption of the loregoing matter are true; and that
the foregoing matter was transcribed by me, to the
best of my ability and understanding, from my machine
shorthand notes taken at the time and place set out
in the caption hereto.

In accordance with Rule 30(e) of the
Rules of Civil Procedure, review of the transeript
was waived by the deponent or a party thereto.

I FURTHER CERTIFY that T am neither
counsel for, refated 1o, nor employed by any of the
parties to the action in which this proceeding was
taken: and, further that 1 am not a relative or
cmployee ol any attorney or counsel employed by the
partics hereto. not financially interested or
otherwise. in the outcome of this action.

GIVEN UNDER MY HAND AND SEAL OF OFFICE on
this. the 9th day of March, 2015,

JANESS FERGUSON SMITH, CCR, RPR
Notary Public for Saline County
and Court Reporter.
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INVHE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CITY OF OZARK, a Municipal Corporation  PLAINTIFF

VS, CASE ACTION NO. 2 14-CV-02196-T1.13
UNION PACIFIC RAILROALD COMPANY
CANSAS STATE HIGHWAY
COMMISSION, as Governing Body of the
ARKANSAS STATE HIGHWAY AND
TRANSPORTATION DEPARTMENT,

DEFENDANTS

ORAL DEPOSITION OF ALICE BROOKS

March 3, 2013

BUSHMAN COURT REPORTING
620 West Third, Suite 302

INDIEX

EXAMINATION

By Ms Jones ..o 14
EXAMINATION

By Mr. Brockett. ..o o L 10
EXAMINATION

By Ms. Jones .. ..o o 12

Litde Rock, Arkansas 72201 e
50137235115 <9
Pags 2
1 APPEARANCLS i ANSWERS AND DEPOSITION OF ALICE BROOKS. ¢
2 2 witness produced at the request of the Defendants,
3 ()N BIV?‘I {'\H Ql" THEPI A‘“”” ) 3 was taken in the above-styled and numbered cause on
i ( I IR“’, TOPHER D. BROCKETT, ESQ. 4 the 3vd day of March, 2013, before Janess Ferguson
Sayre & Brockett 5 Smith. Certified Court Reporter and Notary Public i
5 401 West Commercial Street > h ml(\), certithied Court Reporter and Notary Public
Ozark. Arkansas 72949 & and Tor Saline County. Arkansas. at the Offices of
P 7 Sayre & Brockedt, 401 West Commercial Street, Ozark,
7 8 Arkansas, at 2:16 p.m,
8 ONBEHALF OF THIE DEFENDANTS: 9
2 JAMIE JONES, ESQ. 10
Friday, Eldredge & Clark 11 R R R
10 400 West Capitol
Suite 2000 H
11 Litde Rock, Arkansas 72201 13 STIPULATIONS
12 14 Itis stipulated and agreed by and between
13 15 the partics through their respective counsel that the
1 1 16 deposition of ALICE BROOKS may be taken for any and
}5 17 all purposes aceording 1o the Federal Rules of Civil
] t; 3 Procedure.
18 19 ok kR K R R F & %
19 20
20 21
22
23
25
1 (Pages 1 to 4)
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; 5
1 ALICE BROOKS. 1 A, Yes.
2 the witness hereinbefore named, having first been 2 Q. Anditasked for a number of documents. ifyou
3 duly cautioned and sworn or affirmed to telf the 3 hadany.
4 truth, the whole truth and nothing but the truth, 4 A, Ldidn't have any of it.
5 testified as follows: 5 Q. Okay. 1justwanted to get that on the record.
3 EXAMINATION & Now, ma'am, can you give me your current horme
7 BY MSJONES: 7 address?
8 Q. Ms Brooks, my name is Jamic Jones, | 8 A. 307 North 5th, Ozark, Arkansas.
2 represent Union Pacific Railroad Company in a lawsuit 9 Q. Okay. And what is the best phone number (o
10 filed againstit by the City of Ozark. You have been L0 reach you?
L1 listed by the City of Ozark as a witness, and that's 11 A, 667-2453, and 1 have got another one -- et me
12 why we've asked to depose you today. Have you given | 12 think -- 667-7570.
13 adeposition before? 13 Q. Okay. And what's your date of birth?
14 A. No. 14 A, 10-10-24,
15 Q. Okay. Let me tell you what's going to go on 15 Q. Okay. And have you lived in Ozark most of your
16 today. Ms. Janess is our court reporter, and she has 16 life?
17 justsworn you in. So you are under oath. just like 17 A, Since 1948,
18 you would be if you were sitting in front of a judge, 13 Q. Okay,
19 okay? 19 A, Butlgraduated -- I went to school here,
200 A, (Witness nods head.) 20 Q. Okay. What year did you graduate from Ozark
21 Q. And Ms. Janess is going to take down everything 21 High?
22 that we say. which means a couple of things. One, 22 A. Forty-two.
23 youjust did it. You shook your head yes to me and 23 Q. Okay. And did you have any education afier
24 gave me a non verbal responsc, which | understand 24 high school?
25 completely as we are sitting across from cach other, 25 A, Yes. ] have a master's degree.
Page 6 Page
1 butshe can't get that down for the record. So lam 1 Q. Okay. Andwhatin?
2 going o ask you to verbalize all of your responses. 2 A, Science.
3 Okay? 3Q. Okay. Is there a particular science that
4 A, I think you ought to figure that one out. 4 you --
5 Q. Well, unfortunately she can't do that. She is > A, My BS was chemistry.
6 notallowed to, so she has to only get down things 6 Q. Okay.
7 that are verbalized; okay? 7 A, And then the other was just science. It's
8 A, Olkay. 8 science teaching.
9 Q. Andthesecond thing is you may well anticipate | 9 Q. Okay. Were vou a school teacher?
] where | am going with the question and kind of 10 Al Yes,
interrupl me to answer it, and I'm going to ask that 11 Q. Okay. Where did you teach school?
you don't do that and you let me finish my question 12 A, Ozark, Arkansas,
to you. and I will let you [inish your answer to me, 13 Q. Okay. And how long did you teach at Ozark?
because it makes her job very difficult if she has to 14 A. Thirty years,
get us at the same time. Okay? 15 Q. Okay. Did you teach -- was it the high school?
A.  Okay. A.  High school.
Q. Ifatany point you need a break or anything. Q. Okay. Have you ever been on the city council?
you let me know, and we will take one. Okay? A, No.
A, Okay. Q. Okay. Have you ever been a part of an
Q. And ifT ask a question that doesn't make sense organization called Main Strect Ozark?
to you. will you please let me know, and | will A. No.
rephrase it for you; okay? Q. Okay. Are you aware of what the lawsuit is
23 A, Yes,ma'am. about between the railroad and the city?
24 Q. Okay. Now, you were served with a subpocena A, What I read in the paper.
25 asking you o be there today; correct? Q. Okay. Do you understand that the city is
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9 1]
Lo asking that a crossing be instatled or reinstalled 1o L BY MR, BROCKETT:
2 the cast of the depot in downtown Ozark? 2 Q. The family that you provided stulTto. do y-ou
3 A. Readitin the paper. 3 remember the name of that family?
4 Q. Okay. Had you ever used a crossing cast of the 4 A. No, I really don't.
5 depot? 3 Q. Okay. Does Kuykendall or Hobbs, do cither of
5 A Yes. & those sound familiar?
7 Q. Okay. And ! Kind of understand it went to the 7 A. No.
g dump? 3 Q. What about Oliver?
9 A, It was back in the early -- the latter part of 9 A, ldon't--Ican't -~ after all, I'm ninety
10 the forties and the early fiftics. 10 years old.
11 Q. Okay. That's when you would have used it 11 Qo Yes.maam. [understand. and that was quite a
12 A, Yes. L2 few years ago. Were they a white family or black?
13 Q. Didvyouuse it after the fifties? 13 A, White.
14 A, No. 14 Q. They were white?
15 Q. Okay. What did you use it for? 15 A, We were not integrated at that time.
16 A, Inourchurch we had a very poor family. We |16 Q. Okay. Do you know if there was any black
17 had -- there were houses over there. 17 families that lived on that side?
18 Q. Yes, ma'am. 18 A.  No, they did not,
19 A, And we had a very poor family, and I took food) 19 Q. Okay.
20 and clothing to the children. 20 A, To my knowledge.
21 Q. Okay. Would you have had any other occasionto | 21 Q. Okay.
use that crossing? 22 A, They lived over close to where | five now,
e A. No. 23 Q. Oh.okay. Do you remember any other structures
24 Q. Okay. And have you -- I'm guessing you haven't | 24 down there besides a lew houses?
25 ever done any rescarch to determine who put that 25 A, There was a barn.
Page 10 Pags 12
L crossing in. for example? 1 Q. Okay. Were horses in that barn?
T A. No. 2 A, Yes.
300 Q. Okay. Did you -- was it called, did it have a 3 Q. Okay. Do youremember who owned those horses?
4 name that people called it, or, like if someone was 4 A, No.
5 going to tell you how to get to this family's house, 5 Q. Okay. Did you ever ride horses down in that
& would that, how would they tell you to go there? & area?
7T A, Well, the city dump was down there, Wedidn't] 7 A, Heavens, no,
5 have pick up. 8 Q. Okay.
9 Q. Okay. 9 MR. BROCKETT: All right. [ think
L0 A, So the whole city just hauled their junk - 10 that's all I have lor vou as well,
11 Q. Okay. 11 EXAMINATION
12 A. --down there. 12 BY MS.JONES:
13 Q. Soeveryone kind of knows the street that led 13 Q. M. Brooks. just one more. You have never had
14 1o the dump? 14 any conversations with anyone at Union Pacific
15 A, Yeah 15 Railroad about the crossing or anything; correct?
5 Q. Did it they call it a name? L& A, No.
A. I they did I don't remember it. 17 Q. Okay. Thank you so very much. [ appreciate
Q. Okay. Have you ever heard of a street called 18 vyour time.
Oliver? 19 A, Alllread was in the paper.
4 A. Ifbdid I don't remember it. 20 MS. JONES: Yes, ma'am. | understand,
1 Q. Okay. 21 Thank you so much.
22 MS.JONES: Allright. Thank you so 22 MR BROCKETT: That's all we have. |
much. ma'am. I appreciate your time today. 23 appreciate it
EXAMINATION 24 (The deposition was concluded at 2:23 p.)
25
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1 COURT REPORTER'S CERTIFICATE
2 STATE OF ARKANSAS)
185,

3 COUNTY OF SALINE)

9 L JANESS FERGUSON SMIETH, CCR, RPR, 2

5 Notary Public in and for Saline County. Arkansas do

& hereby certity that the facts stated by me in the

caption of the foregoing matter are true; and that

4 the foregoing matter was transcribed by me, to the

3 best of my ability and understanding, from my machine
10 shorthand notes taken at the time and place set out
11 in the caption hereto.
L2 In accordance with Rule 30¢e) of the
13 Rules of Civil Procedure, review of the transeript
14 was waived by the deponent or a party thereto.
15 I FURTHER CERTIFY that Fam neither
16 counsel for, related to, nor employed by any of the
17 parties to the action in which this proceeding was
18 takenzand, further that | am not a relative or
13 cmployee ofany attorney or counsel employed by the
20 parties hereto, not financially interested or
o1 otherwise. in the oulcome of this action.
22 GIVEN UNDER MY HAND AND SEAL OF OFFICE on)

this, the 3rd day of March, 2015,
23
24 JANESS FERGUSON SMITH. CCR, RPR
Notary Public for Saline County
25 and Court Reporter.
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INTHE UNITED STATES DISTRICT COURT 1 INDIEX
FOR THE WESTERN DISTRICT OF ARKANSAS 5
FORT SMITH DIVISION = . - .
A 3 EXAMINATION
By Ms Jones. ... 0. 14
CITY OF OZARK, a Municipal Corporation  PLAINTIFF 4
[ Y AN/ 'E T 1
Vs, CASE ACTION NO, 2 14-CV-02196-T113 > EXAMINATION R
By Mr, Brockett, . ... 34
UNION PACIFIC RATLROAD COMPANY 3]
ARKANSAS STATE HIGHWAY 7
COMMISSION, as Governing Body of the Y e
ARKANSAS STATE HIGHWAY AND p, EXHIBITS
TRANSPORTATION DEPARTMENT, DEFENDANTS 9
IIxhibit No. 144 (Notice) . .......... 17
. 10 lixhibit No. 145 (Notice) ........... 18
VIDEOTAPED DEPOSITION OF JOHN MILAM o, [
Exhibit No. 146 (Council Listy . ... .. .. 24
February 26, 2013 11
12
;;;;; J ?)
14
15
16
17
18
19
20
21
22
BUSHMAN COURT REPORTING 23
620 West Third. Suite 302 24
Litde Rock. Arkansas 72201 .
501.372.5115 -
Page 2 Page 4
1 APPEARANCES 1 ANSWERS AND DEPOSTITION OF JOHN MILAM,
2 > witness produced at the request ol the Defendants,
3 ON Bl‘:‘,’l JALE Ql' THE l?l.,‘/\iN. l‘,l.l. l‘\t»\ 7 3 was taken in the above-styled and numbered cause on
9 CHRISTOPHER D. BROCKETT, ESQ.

4 the 26th day of February, 2013, before Janess
5 Ferguson Smith, Certified Court Reporter and Notary
& Public inand for Satine County, Arkansas, at the

& 7 Offices of Sayre & Brockett. 401 West Commercial

7 # Street, Ozark, Arkansas, at §:56 am,

g ONBEHALF OF THE DEFENDANTS: 4

9 JAMIE JONES, ESQ. 10

Friday, Eldredge & Clark 1 KRR R R R E %
1O 400 West Capitol N
Suite 2000 L2
11 Litle Rock, Arkansas 72201 13 STIPULATIONS
12 14 It is stipulated and agreed by and behween
13 also present: Bob Dunn 15 the parties through their respective counsel that the
L ’ 16 deposition of JOHN MILAM may be taken for any and atl
% ; 17 purposes according to the Federal Rules of Civil
’]‘ : 18 Procedure.
1\( 19 R I S I
19 20
20 21
21 22
22 o
23 ..
24 .
25 -
1 (Pages 1 to 4)
Janess Ferguson Smith

Bushman Court Reporting

501-372-5115



Case 2:14-cv-02196-TLB Document 37-8

Filed 04/29/15 Page 3 of 11 PagelD #: 1411

John Milam 2/28/2015 City of Gzark v. Unlon Pacific Railroad Company
5 Page 7
1 THE VIDEOGRAPHER: We are on the audio | 1 ma'am.
2 and video record. Today's date is Febroary 2 MS. JONES: And Sandy Key has been
3 the 26th. 20135, The approximate time is 3 deposed previously. Are you willing to
4 8:56 a.m. 4 stipulate that her testimony is the city’s
5 This is the video-recorded deposition 5 30(b)(6) testimony?
ol Mr. John Milam. This deposition is 6 MR. BROCKETT: One of them, ves, along
7 being taken at 401 West Commercial Street, 7 with the other designated withesses.
8 Ozark, Arkansas, g MS. JONES: Right. But we do not have
9 Would the attorneys please make a 9 to re-depose her. Her testimony will stand
10 record of their appearance, 0 as 30(h)(6) testimony?
11 MR. BROCKETT: Christopher Brockett 11 MR, BROCKETT: Yes, ma'am, that is
L2 for the Plaintilt. 12 correct.
13 MS.JONES: Jamie Jones on behall of 13 MS. JONES: The second category is the
14 Union Pacific Railroad Company. 14 details and current existence of the letter
15 THE VIDEOGRAPHER: Would the reporter | 15 read by former Mayor Timmerman as described
16 please swear the witness. 16 by Mayor McNutt at the council meeting
17 JOHN MILAM, 17 reflected in the attached Exhibit 1.
18 the witness hereinbefore named. having first been 18 Mr. Brockett, you have stated in
19 duly cautioned and sworn or affirmed to tell the 19 correspondence that you would plan on
20 truth, the whole truth and nothing but the truth, 20 designating Todd Timmerman, Mayor T.R.
21 testified as follows: 21 MceNuatt, Carol Sneath, Tom Edgin, Jesse
22 MS. JONLES: Before we get started on 22 Mason., and John Milam, and Rex Anderson as
23 the deposition, [ think there's a few 23 the 30(b)(6) witnesses lor that category:
24 things we wanted 1o put on the record. 24 is that correct?
25 Christopher, you wanted 1o put 25 MR, BROCKETT: Yes, that is correct.
Page 6 Page 8
1 something on the record first. 1 MS. JONES: Okay, and Mr. Timmerman,
2 MR. BROCKETT: Well, in John Milam's i 2 Mayor McNutt, Ms. Sneath, Mr, Anderson, |
3 deposition, we'll just do it's a deposition 3 believe, are the ones that have been
4 by agreement of the parties. 4 deposed previously; is that cotrect? Has
5 All objections are reserved except as 5 Mr. Edgin been deposed?
6 to the form of the question and 6 MR. BROCKETT: Yes.
7 responsiveness of the answer, 7 MS. JONES: Okay, Mr. Edgin. So those
8 MS. JONES: That's fine, Mr. Brockett. 8 five have been deposed previously. Is
9 And we have -- this is for a Notice of 9 there a need to re-depose them, or are you
10 30(b)(6) deposition today, and there were a 10 stipulating that their testimony is Rule
11 lot of catepories, so [ thought I would go 11 30(b)(6) testimony?
12 ahead and put those on the record and get 12 MR, BROCKETT: With regards 1o that
13 what witnesses are going to be responsive 3 issue, they've already been deposed, so it
14 and that sort of thing. 14 is stipulated.
15 So there were thirteen categories, and 15 MS. JONES: Okay. And category three
16 category one was the design, location, 14 is the details of the meeting described by
17 specifications, current status, and planned 17 Mayor McNutt at the council meeting
18 usage of the walking trail and/or floating 18 reflected in the transcript attached as
19 dock which is the subject matter of this 19 Exhibit I hereto whereby former Mayor
20 lawsuit. 20 Timmerman read a letter from Union Pacific
21 Mr. Brockett, I understand that the 21 regarding the crossing at issue.
22 witnesses you designated for that are Sandy | 22 The same people have been noticed, or
23 Key, Terry Burruss, Darriell Mathis, Bill 23 stated by you to be witnesses, Timmerman,
24 Ruck, and Thomas Jones; is that correct? 24 MeNutt, Sneath, Edgin, Mason, Milam, and
25 MR. BROCKETT: That's correct. Yes, 25 Anderson.
2 (Pages 5 to 8)
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1 Do we agree that the testimony ! be installed.
£ previously taken of Timmerman, McNutt, 2 Mr. Brockett, you have identified
3 Sneath, Edgin, and Anderson are designated 3 Carol Sneath as the 30(b)(6) witness for
4 as the Rule 30(b)(6) testimony? 4 that category.
5 MR. BROCKETT: Yes. 5 She's previously been deposed, do you
5 MS.JONES: Okay. The fourth category | 6 agree that her testimony stands as 30(b)(6)
7 is the construction or pouring of the 7 testimony?
3 concrete, asphalt, curb cut of the location g MR. BROCKETT: Yes.
9 that the city now requests that a crossing 9 MS. JONES: Okay. And category eight
10 be installed. 10 is the placement and/or existence of the
11 Mr. Brockett, you haven't given me a 11 original street sign at the location that
12 witness designation for that. Do you have 12 the city now requests that a crossing be
13 a witness designation for that category? 13 installed.
14 MR. BROCKETT: No. The other -- 14 Mr. Brockett, you have indicated that
15 Mr. McNuft has already been deposed on 15 there is no witness on that. Do you
16 that, and so have some of the other council 16 stipulate that there is no evidence or
17 members, and all of them have testified 17 documentation from the city regarding
18 there is no evidence or no records with 18 category eight?
19 regards to that request. 19 MR. BROCKETT: Yes.
20 MS. JONES: Okay. So the city is 20 MS. JONES: Nine is any funds expended
2 stipulating that there is no evidence or 21 by the city for the purpose of maintaining
22 documents regarding the issue of category 22 Oliver Street since 1975,
23 four? 23 Mr. Brockett, you have not given me a
24 MR. BROCKETT: That's correct. 24 witness designation for this category. Do
25 MS. JONES: Okay. Five is the 29 you agree and stipulate that the city has
Page 10 Page 12
1 construction or pouring of the concrete 1 no evidence of category nine?
2 curb and asphalt for the street that 2 MR. BROCKETT: Yes.
3 parallels the tracks at or near the 3 MS. JONES: Okay. Number ten is the
4 previous focation of Oliver Street, 4 existence of any recorded plat purporting
5 Similarly, Mr. Brockett, do you 5 to dedicate Oliver Street for a public
6 stipulate that the city does not have any 6 purpose. [ don't have your letter in front
7 evidence or documentation for category 7 of me. Did you have a witness for that?
8 five? 8 MR. BROCKETT: Tom. Tommy Watkins
9 MR. BROCKETT: Yes. 9 {sic). who was deposed yesterday, and Royee
10 MS. JONES: For category six, the 10 Gattis, who was deposed yesterday, both
11 identification of previous location of 11 spoke regarding a plat.
12 Oliver Street and the history of its use, 12 At this tinte no plat has been
13 Mr, Brockett, you have identified Ms. Key 13 obtained. but they testified to what they
14 and Mr. Gattis as the witnesses that would 14 remember of a plat.
15 be responsive for the city's 30(b)(6) 15 MS. JONES: Okay. So do you agree
16 witness to that category; is that correct? 16 that Tommy Watkins {sic} and Royce Gattis'
17 MR. BROCKETT: That is correct. 17 testimony that's already on record will
18 MS. JONES: And those two have already | 18 stand as the ¢ity's 30(b)(6) testimony with
19 been deposed. Do you agree that their 19 regards to category ten?
testimony stands as 30(b)(6) testimony? 20 MR. BROCKETT: Yes.
MR. BROCKETT: Yes. 21 MS. JONIES: Okay. Eleven is the
MS. JONES: Okay. Category seven is 22 existence of an ordinance accepting and
the placement of an Oliver Street sign 23 recording plat dedicating Oliver Street for
within the last two years at the location 24 a public use.
that the city now requests that a crossing 25 Mr. Brockett, no witness has been
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FPage 15

1 designated for this category. Do you agrec L AL Itmeans I just, to the best of my knowledge, 1
) that the city has no evidence or “ recollect what happened back in '04,

3 documentation regarding category 117 3 Q. Okay. And do you understand that your

4 MR.BROCKETT: Yes. 4 testimony today is testimony as il vou were the

5 MS.JONIIS: Okay. Twelve is the 5 city's representative?

o existence of any recorded casement or other & A, 1 was councilman at that time, yes.

i instrument giving the city the right to 7 Q. Okay. Have you ever been deposed before?

3 cross Union Pacific's right-of-way at the 8 A. No.

9 requested crossing. S Q. Okay. Letme give you a bricf rundown of what

Mr. Brockett. you have identified 10 will happen today. Ms. Janess is taking down
Carol Sneath as the city's 30(b)(6) 11 everything that we say., which means a couple of
designee for that category. 12 things.

Do you agree that her testimony is 13 One, she can't get us speaking at the same
already of record and stands as the 14 time. so you may anlicipate where 'm going with the
3O(bXUG6) testimony™? 15 question. but i you allow me to fully ask my

MR.BROCKETT: Yes. L& question, will pause and fully allow you to answer

MS.JONES: And last, 13, the details 17 your question before [ begin the next question.
of how this lawsuit has been funded by the 18 Okay?
city. including from what fund Attorney 15 A, Tunderstand.

Brockett has been paid. Mr. Brockelt. you 20 Q. Okay. The second thing is she can only get
1 have identified Carol Sneath as the city's 21 down verbal responses. so while [ understand in the
30(b)(0) designee for this category. Do we 22 course of conversation a head nod or an "uh-huh" or
23 agree that her testimony already of record 23 "huh-ub,” she can't get that down as a verbal
24 is the city's 30(b)(0) testimony? 24 response. So will you verbalize your responses lor
25 MR, BROCKETT: Yes. And lwouldadd | 25 me today?
Page 14 Page 16
1 TR MeNutt was also questioned about that, L AL Yes, I will
2 MS. JONES: Okay. So -- okay. 2 Q. Andyou will probably forget. as does every
3 MR. BROCKIETT: So his testimony 3 witness who is deposed, and T will remind you, and |
4 already on record would also be classified 4 don't do that to be rude. T do it just so we have a
5 as 30(h)(6) testimony. 5 clear record; okay?
6 MS. JONES: Okay. All right. With 6 A. Okay.
7 that, I think we are ready to actually 7 Q. And there may be times when [ ask a question
8 begin the deposition. Before we do, do you 8 that | promise nobody in the room understands. 111
9 have any water? 9 do that will you ask me to rephrasc it so that 1 can
10 MR. BROCKETT: Yes. 10 be sure that when you have answered a question you
11 EXAMINATION 11 have understood what I've asked you?
12 BY MS.JONES: 12 A Lwill
13 Q. Mr. Milam, we have just been inroduced, but my {13 Q. Okay. Have yvou taken any medication today that
14 npameis Jamic Jones. |am the attorney for Union 14 would make it hard for you to remember?
5 Pacific Railroad Company in this lawsuit, 15 A, No.
16 You heard me read a number of things into 16 Q. Okay. Andwe're -- the purpose today is 1o get
L7 therecord. and one of them was the designation of 17 the city's testimony down so that we have it of
18 vouasa Rule 30(b)(6) witness lor the city. Do you 18 record before the trial of this case. Do you
19 understand what that means? 19 understand that?
20 A.  Yes, I do. 20 A. ldo.
21 Q. Okay. Whatis your understanding of that? 21 Q. Okay. I'm pot trying to run a marathon or
22 A, That 30(b)(6) what now? 22 anything today. So il atany point you need a break.
23 Q. That you're a 30(b)(6) witness on behalf of the 23 you justlet me know. and we'll take one. All right?
24 city. Do you have an understanding ol what that 24 A, OkKkay.
25 means? 25 Q. Theonly thing I will ask is il there is the
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L pending question. you just answer that question. L that would be responsive to that?
2 A, OkKkay. | just turned my hearing aids up. 2 A, No, I have not.
30 Q. Okay. Well,and if - that being said. if 3000 Okay. So you did not, obviously, bring
4 there's any time you need me to speak up - 4 anything with you today?
5 A, No, I'm fine, 2 A. Tceouldn't.
5 Q. - just let me this know. & Q. Okay. Number two is. Please produce a copy of
7 A, It's kind of neat when you can turn things, you 7 all documents, correspondence, email, reports that
8 can turn the sound up, and you can turn the sound 8 you have sent or received from Union Pacific Railroad
9 down if you want to. 9 Company or any representative of UP regarding access
10 Q. Sometimes turning the sound down probably has | 10 o city property.
11 some good benelits in some conversations. 11 Have you ever had any such documents in
12 A. Sometimes. L2 your possession?
13 Q. Yes. 13 A. No.
14 A. 1 have got it turned up to the maximum now, so| 14 Q. Okay. Third was, Please produce a copy of all
15 I can hear you. 15 documents. correspondence. email, reports that you
8 (Exhibit No. 144 was marked.) 1% have sent or received regarding the removal or

17 Q. Okay. Iam going to hand you what | have installation of a crossing in Ozark, Arkansas.
18 marked as Exhibit 144, Have you ever had any such documentation?
19 MS. JONLS: Mr. Brockett, it's just A. No.
20 the Notice. Q. Number four was. Please produce any diaries.
21 BY MS. JONES: notes or calendars that you have kept or created
22 Q. Have you been provided with that Notice of regarding any cfforts (o seek a crossing in Ozark,
23 Deposition? Arkansas.
24 A, Yes, I have ) Have you ever had any of those in your
25 Q. Okay. AndI'm going to have you {lip to where 25 possession?
Page 18 Page 20
1 itsays two and three. Those are the two categories L A. Probably, but I couldn't relocate them. 1
2 that you have been designated as a Rule 30(b)(0) 2 looked foi them, but 1 didn't have them. [ couldn't
3 witness on. 3 Aind them,
4 A. Okay, two and three. Let me get my glasses on.] 4 Q. What was it that vou thought you might have had
5 Q. Sol'm going to have you go ahead and read 5 in your possession?
& those. & A, It would have just been minutes of the meetings
7 A.  (Witness reviews document.) 7 or whatever. It wouldn't have been anything other
8 Q. Okay. lam going to look at what you have 8 than that.
9 brought with vou today. 2 Q. Okay. So minutes that we should have from the
10 A, Okay. 10 city themselves: right?
11 Q. (Counscl reviews documents.) Tam going to 11 A, Yeah, the city should have them.
12 mark this Notice of Deposition as. as, it's 145, 12 Q. Okay. And five was, Please produce any
3 (Ixhibit No. 145 was marked.) 13 diaries. notes. or calendars you have kept or created
14 BY MS. JONES: 14 regarding any contact with UP or its representatives.
15 Q. Andyou were asked to bring a number of 15 Did you have anything in your possession at
L6 documents with you today; correet? 16 any point that would be responsive (o that category?
A.  Twas asked, and I looked, and T couldn't find 17 A. No.
them. 18 Q. Okay. And lastly, six, Please produce all
Q. Okay. SoI'm going to go through them in 19 diaries, notes, or calendars you have from any
specifics. So the first one was to produce a copy of 20 council meeting regarding the removal or installation
all documents, correspondence. email, reports that 21 of a crossing in Ozark, Arkansas.
you have sent or received from Union Pacific Railroad | 22 Have vou ever had any documentation
Company or any representative of UP regarding the 23 regarding that category?
removal or installation of a crossing in Ozark, 24 A. No.
Arkansas. Have you atany point had any documents {25 Q. Okay. Letme just get a little bit of

Janess

Bushman Court Reporting

Ferguson

5 (Pages 17 to 20)
Smith

501-372-5115



Case 2:14-cv-02196-TLB Document 37-8  Filed 04/29/15 Page 7 of 11 PagelD #: 1415

John Milam 2/26/2019 Clty of Qzark v. Union cific Railroad Company
Page 21 Page 23
! background information Irom you. sir, What is your L A, Which is (479)209-4462.
2 date of birth? 2 Q. Okay. And at some point you got involv ed in
3 A, Ninth, twentieth and fifty, 3 city politics; is that correct?
t Q. Okay. And that makes you how old today? 1 A. That's correct.
5 A, Sixty-four years old. 50Q. What year did you get involved in city
5 Q. Andare you originally from Ozark? & politics?
7 A. That's correct, 7 A, Itseemed like it was about '02,
g Q. Okay. Bornand raised? 8 Q. Okay.
9 A, Yes. 9 A, Maybe.
Q. Did you graduate from high school from Ozark? { 1O Q. And was that -- was vour first involvement with
A. No. 11 city politics as an, as an alderman?
Q. Okay. When was the last year that you would 12 A, That's correct,
have gone to school in Ozark? 13 Q. Okay. And you were -- what ward did you
A. I graduated from County Line. 14 represent?
Q. Okay. What year? 15 A, Ward Two, I believe,
A, 1968. 16 Q. Andhow long were you a councilman?
Q. Okay. And did you do any post high school 17 A, Just one term, two years.
education? 18 Q. Do you think that would have been 2001 and
A.  After high school? 19 20027
Q. Yes, sir 20 A.  Yeah.
A.  Yes. 1 went to Arkansas Tech Universityor {21 Q. Okay,
Arkansas Tech. 22 A, OKkay. That sounds correct.
Q. Okay. InRussellville? 23 Q. Okay. I am going to mark as Exhibit 146 the
A. No, out here at Ozark. 24 mayor and council list that's been provided by the
Q. Okay. And did you get a degree? 25 city.
Page 22 Page 24
1 A.  Yes, | did. 1 (Lxhibit No. 146 was marked.)
2 Q. What was your degree? 2 BY MS.JONES:
3 A, Itwasin refrigeration and air conditioning 3 Q. Sir. I'm going to show you that and show you
4 technology. 4 2001 and 2002, Did that reflect the year which you
5 Q. Okay. Is that a two-ycar associate's or a 5 were. or the term that you were an alderman for Ward
& bachelor's degree? & Two?
7 A. No. It was technical degree. 7 A, 1believe that's correct.
8 Q. Okay. Andis that what your carcer has been 8 Q. Okay. And Todd Timmerman was mayor at that
9 in.heating and air? 9 time?
10 A, That's correct. 10 A, That was correct,
11 Q. Okay. And do you own a business in Ozark? 11 Q. Andthe other council members are listed as Tom
12 A, Yes, Ido. 12 Edgin, Roxie Hall, W.D. House, Rick MeClellan, T.R.
13 Q. What business is that? 13 MeNutt and yourself: is that --
L4 AL It's - it was Milam Heating and Air 14 A. That's correct.
15 Conditioning, which now has gone into the name of | 15 Q. Okay. Do you have any history of working in
16 John Milam Construction, Incorporated. 16 the railroad business at all?
17 Q. Okay. Whatis your address? 17 A. None.
18 A, 2700 West Commercial. 18 Q. Any family members that work for the railroad?
19 Q. Okay. And what is your home phone number? 19 A, None.
20 A.  Actually, 1 have one for the business; it's 20 Q. Okay. You have been designated as what we call
21 (479)667-4080. 21 a Rule 30(b)6). or the city's designee for testimony
22 Q. Okay. 22 regarding. one. the details and current existence of
23 A, And I use my cell phone number for most 23 aletter read by former Mayor Timmerman as described
24 everything. 24 by Mayor MeNutt.
25 Q. And what's that, 25 Do you have a memory of a council meeting

6 {(Pages 21 to 24)
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Page 25 P 27
L imwhich a citizen of Ozark complained about the reach out to the railroad, or was there some
2 noise of the horns of the railroads as they came 2 discussion that the mayor should reach out and talk
3 through the crossing downtown? 3 to the railroad about the crossing?
4 A.  Yes, There was -- the, the citizen never came 4 A. ldon't think -- 1, as an individual, didn'¢
5 tothe meeting. It was reported by Mr. Mayor 5 make that request,
¢ Timmerman that he had calls from an individual. & Q. Okay. Doyou remember that being the
7 Q. Okay. Tel me what you remember about that. 7 discussion of the council?
8 A, 1 just remember that he said that he had had 2 A, lean't remember that.
9 calls from an individual complaining about the noise.] & Q. Okay. But you recall at some point, and I'm
10 Q. And do you remember if any action was requested | 10 assuming these are two discussions; am 1 right?
11 by the city council? 11 There's the first discussion, that there has been a
L2 A, No. He just advised us of'it, and, and that 12 complaint by --
13 was about it. 13 A, Yes.
14 Q. Doyouhave any memory of any vote taken or L4 Q. --the citizen; right?
L5 action by the city council to have the mayor talk to 15 A, Yes.
16 the railroad about making it a quict zone or taking 146 Q. Okay. What was sort of the walking orders that
L7 out the crossing or anything of that nature? 17 the mayor had with respect to telling the council
18 A. lcan remember a discussion about it, but | 18 about, about the complaint?
12 cannot remember any vote taken. 19 A. He told us about the complaint, and he said
20 Q. Okay. What do you remember about the 20 that he would get with the railroad and see if there

is anything that could be done about it.

Q. Okay. So then there is a second conversation
where Mayor Timmerman reports the railroad said they
would take the crossing out so that they won't have

to blow anymore; is that right?

discussion?

A, Just that we were all pretty much in agreeance.
2. Q. And what were vou all in agreement about?

24 A, Thatif -- the letter that he came up with was
25 stated that if they took the crossing out they

Page 206 Page 28

1 wouldn't blow the whistle anymore, and therefore the 1 A. That was the letter he read to us,
2 person that was complaining wouldn't be complaining | 2 Q. Okay. And the council was in agreement that
3 anymore, 3 that should be done?
4 Q. Okay. Sovou have a memory of Mayor Timmerman! 4 A, As far as I know, [ didn't hear any objections
5 reading a letter from the railroad agreeing to take 5 toit

the crossing out; is that correct? 6 Q. Okay. And that sccond conversation, it was
7 A, That's correct. 7 your impression that that was the result of Mayor
8 Q. Andilthey took the crossing out they would no 3 Timmerman reaching out to them from the first
9 longer be blowing their horn: correct? 2 conversation; correct?

10 AL That's correct. 10 A, Yes.

Q. Okay. Do you have any other memory of either
of those two conversations?

A. No, 1donot.

Q. Okay. Aliright. Let's go back and talk a

11 Q. And the council was in agreement for that to be
12 done?

13 A, Inever heard any objection to it.

4 Q. Okay.

15 A, From anybody. little bit about the crossing that was, that was

16 Q. Okay. Sosomewhere in 2001 and 2002 the city 1€ taken out by the railroad after that letter was read.
17 council was informed that the railroad, pursuant to 17 Do you recall the crossing was taken out

18 thecity's request, would take the crossing out; is 18 not long after that conversation, the second

L9 that correct? 19 conversation took place at the council meeting that
20 A,  I'm not sure about that. 20 therailroad would take the crossing out so they

% Q. Okay. It's your memory, though. that there was 21 didn't have (o blow the horn anymore?

A. Tldon't remember --

correet? Q. Okay.

24 A, That's correct. A. -- anything about that,

25 Q. Andthat -- do you remember asking the mayor to 25 Q. Youweren't really paying much attention to it;

a complaint made by a citizen about the crossing;

7 (Pages 25 to 28)
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Page 29 Page 31
Lo right? I Myes"or "not
2 A, No, [ 'was not, 2 A. No,
3 Q. Okay. Inpart was that because that was not a 3 Q. Okay. No, that's not correet? Do yvou know
4 crossing you were using? 4 what -
5 A, No. 5 A, Tcan't remember.
6 Q. Okay. Atthe time of 2001, 2002, did you ever 5 Q. Okay. Youdon't -- you never used that street?
7 use that crossing? 7 A. No.
3 A, Never. B Q. Soyoudon'treally know what it was made of?
9 Q. Okay. Had you used it before? 5 A, No.
10 A, Never. 10 Q. Okay. And you don't have any documentation
11 Q. Okay. Doyoueven--1guess - I think it's 11 about anything about Oliver Street. You just - you
12 been pretty well established that sometime before the | 12 really don't know anything about it; correct?
13 early seventies and before the river had changed its 13 A. That's correct.
14 course it might have gone to a public dump. Do you | 14 Q. Okay. Sece. this gets rid of categories of
15 haveany knowledge of that? 15 questions, when | know what you have knowledge of or
A. No, I do not. 16 don't have knowledge of.
17 Q. Okay. Okay. So you don't have any knowledge | 17 Okay. You had said, I think. at the
18 atall about what that crossing might have been used | 18 beginning of this that you thought you were here 1o
19 for? 19 ftestify about what happened in 2004, What were you
20 A. No. 200 referring to?
21 Q. Okay. 21 AL 1 was, I was mistaken,
22 A. No. 22 Q. Okay.
23 Q. Canwe agree that in the seventics when the 23 A. lamsorry.
24 Army Corps of Engineers put in the McClellan-Kerr | 24 Q. Okay.
25 navigation way that the river changed its course? 25 AL Itwas 2001, 2002,
Page 30 Pages 32
L A, 1 wouldn't - not -- L Q. Andthat's what we've abready talked about?
2 Q. Youdon't have any knowledge ol that? 2 A Yes,
3 A. No, ldon't have any knowledge of that. 3 Q. Okay. Have, have vou ever had any
4 Q. Okay. Okay. Do you have any knowledge of a 4 conversations with Union Pacific Railroad or any of
5 street that the city has told us was called Oliver 5 its employees?
6 Street? & A. No, I have not.
T A. L, I recollect the sign. When I drove down 7 Q. Okay. And did you assist with the drafling of
8 River Street I would see the sign there that said 8 the Complaint that was filed in this matter?
9 Oliver Street, 9 A, No, I did not.
10 Q. And that's been just in the last few years; 10 Q. Okay. Do youcven - do you have an
11 correct? 11 understanding of what this lawsuit is about?
12 A. That's correct. 120 A Yes, Ldo.
13 Q. Okay. But before 2002 there was not a street 13 Q. Okay. What is your understanding?
14 sign there that said Oliver Street; correet? 14 A, Itis the understanding that the crossing got
15 A, lcan't remember. 15 taken out so that the train wouldn't have to blow its
16 Q. OkKay. Do you have any recollection of astreet | 16 whistle and, and now they're, the city is wanting the
17 called Ofiver Street other than in the last few years 17 crossing back.
18 seeing that street sign that appeared? 18 Q. Okay. Do you think that's fair, for the city
19 A. No, Il donot. 19 toask for the crossing back when when you were a
20 Q. Okay. Did you ever hear of that, the street 20 council member it agreed to take it out?
21 that the, where that crossing was -- and we're 21 A. Tdon't have an opinion about it.
22 calling ita street. Tt was sort of an old dirt 22 Q. Okay. You agree with that. though, that the
23 road; correct? 23 council agreed for it to be taken out when you were a
24 A, (Witness nods head.) 24 councilman?
25 Q. sthat"yes"? 1 told you you'd forget to say 25 A, 1think we were all in agreeance.
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L Q. Okay. Do you have any knowledge about the plan | 1 A, Ldid remember him reading the letter to us.
2 for the marina? 2000 Okay. Because vour wife was sayving no, y ou
3 A, Justvery little, 3 would have come home and told me about it if that had
4 Q. Just what you've, maybe. read in the papers. 4 happened.
5 but no firsthand knowledge? 5 A, Ddon't.. Ijust, I don't know about that.
P A. No firsthand knowledge. & Q. You don't remember about that conversation or
7 Q. Okay. Do you have any firsthand knowledge 7 this, what happened at the city council meeting?
& about the biking/hiking trial that the city has & A, Tremember we discussed -- [ don't remember
9 proposed? 9 much of what we discussed there.
10 A. Just what I've read in the paper. 10 Q. Again. al Southern Grill or at the city council
11 Q. Okay. Andare you still involved in local 11 meeting?
12 politics? 12 A, At Southern Grill.
13 A. No. 13 Q. Okay. Well, when he read the letter out loud
14 Q. OKay. Two years, two years was cnough? 14 tothe city council. [ will tell you that you are the
15 AL (Witness nods head.) 15 only city council member that remembers him reading
16 Q. Yes,sirn L6 itoutloud. What did it say? Do you remember?
17 A, Yes. 17 A, He just said that if they took the tracks out
18 Q. Areyouorhave you ever been a member of Main | 18 they wouldn't blow the whistle anymore.
Street Ozark? 19 Q. Thecrossing?
A. No. 20 A, The crossing, yeah, if they took the crossing
Q. Okay. 21 out
MS.JONES: All right. Give me one 22 Q. Okay. Do youremember if you voted on it?
moment. and [ may be very quickly finished. 23 A, No,wedidn't. It was just discussion. He
(Brief pause.) Sir, [ appreciate you 24 just more or less told us about it and...
25 conting in today, and I won't take up any 25 Q. Okay. Did you sce the letter?
34 Page 306
1 more of your time. Thank you very much. L A, No.
2 MR, BROCKETT: I've got some questions 2 Q. Okay. And do you know if he read it on the
3 for you, Mr. Milam. 3 record or --
4 EXAMINATION 4 A. 1 mean, yeah, he had the letter there, but he
5 BY MR. BROCKETT: 5 didn't actually read the letter. He had the fetter,
& Q. Dovyouremember when [ served vou with the & and he told us the contents of the letter, what the
7 subpoena? 7 letter said.
8 A, Yes,Ido. 3 Q. Okay. But he didn't actually read it out loud?
9 Q. Do youremember we briefly discussed what they 9 A, No,hedidn't. I'm sorry. He did not actually
10 might be asking vou about? 10 read it
11 A. Yes, 1 did, 11 Q. Okay. Was that --
12 Q. Now. have you -- your memory is a litlle 12 A, He just told us what the letter was about.
13 different than what we discussed compared to what you | 13 Q. Okay. Was that on the record, or was it after
14 testified today. 14 the meeting had adjourned?
15 Have you had some information provided to 15 A, Tcan't remember.
L& you, or did you go back and look at notes, or what 16 Q. Okay. During the time that you were on the
did you -- how did your memory change? 17 city council did you have the opportunity to ¢lose a
A, Ddon't think it did. 18 city street?
Q. Well, you are stating that the mayor read the 19 A, Wenever voted on anything, no.
letter out loud from Union Pacific; correct? Is that 20 Q. Like that?
2 what vou're saying here today? 21 A. Noe.
Z A. Heread the letter to us, yes. 22 Q. Okay. And I'm asking two different situations.
23 Q. Okay. Do youremember that day that vou and 23 Justin general, did you close any city strect, or an
24 your wife were sitting there, and you said you did 24 alleyway. or an casement during the time that you
25 notremember that? 25 were on the city council? But we're going to
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1 disrepard the crossing for a momenl. So justin L anything for the crossing (o be removed?
2 general did you ever vote on anything like that? 2 Ao I'm notaware of anything.
3 AL Yes, we did. 3 Q. Okay. And Mr. Mayor Timmerman didn't rmention
4 Q. Okay. So was there an affirmative vote by the 4 that either?
S city council? 5 A, (Witness shakes head.)
& A, Noton,not-- it wasn't pertaining to this. 6 MR, BROCKETT: Okay. All right.
7 Howas -- 7 That's, that's all 've gol.
2 Q. Right Pwant to talk about what you did vote g MS, JONES: Tusta few follow-up.
9 on. Let's forget about the crossing for a moment and 9 EXAMINATION
Lo just focus on -- L0 BY MS.JONES:
L1 A, Wedid vote on, like, alleyways closed and L Q. Do yourecall at any point the depot being
12 stuff. 12 given to the city by the railroad? Do you, do you
13 Q. Okay. And do you remember the process that you | 13 have any memory of that?
14 had to go through o close that? 14 A. No,Idonot.
15 A, Yes. Weall took a vote on it and had seconds. 15 Q. Okay, okay. And do you have any knowledge that
16 Q. Okay. Wasitasingle reading. or did it have 16 the crossing that the street sat on was the street. a
17 o have multiple readings? 17T city street: do you know?
18 A, Muitiple readings. 18 A, ldon't have any knowledge of that.
19 Q. Okay. Soit wasn't the mayor comes in and 19 MS. JONES: Okay. Thank you so much,
20 says. I wantto close this crossing, and you guys 20 I appreciate your time.
21 vote right then to close it? 21 MR. BROCKETT: No further questions.
22 A. No. 22 THE VIDEOGRAPHER: This concludes the
23 Q. Okay. Now. let's go back to the crossing for a 23 deposition. We are off the record at 9:33
24 moment. On this one. so the mayor read it one time, 24 a.m.
25 this potential letter, or at least spoke about it? 25 (The deposition was concluded at 9:33 a.m.)
Page 38 Page 40
1 A. Hespoke about it. : COURT REPORTER'S CERTIFICATE
© Q. Okay. 2 STATE OF ARKANSAS)
3 A, Hedidn't -- he had the letter, and he spoke e )“ . .
4 about it, but as far as him rendin;’: it word 1"0:' word, 4 COUNTY U].',f,\’:\l_”'..le‘.\) . BT .
& 4 L JANESS FERGUSON SMITH, CCR, RPR, a
5 he did not. 5 Notary Public in and for Saline County, Arkansas do
& Q. Okay. Andto your knowledge. was there a city & hereby certify that the facts stated by me in the
7 ordinance o close that crossing? 7 caption of the foregoing matter are true; and that
g A. No. 3 the foregoing matter was transcribed by me, to the
9 Q. Okay. To your knowledge, there was no vote on 9 best of my ability and undcrs('zmding. from my machine
L0 0 . 10 f.l\m'llmnd notes taken at the time and place set out
11 in the caption hercto.
11 A.  No, there was no vote, 12 In accordance with Rule 30(¢) of the
12 Q. Okay. 3 Rules of Civil Procedure, review of the transcript
13 A. Tomy knowledge. 14 was waived by the deponent or a party thereto,
14 Q. Okay. Sothe, would you say the residents of 15 PEURTHER CERTIFY that tam neither
15 Ozark didn't have the opportunity to voice an 16 counsel for, related to., nor employed by any of the
16 objection or approval of that decision? L7 parties lok(huj action in which this |)mcgcdmg was
17 A I'm not sure about that. 1 3 taken; and. i‘urlhcr that I am not a relative or
19 employee of any attorney or counsel employed by the
18 Q. Okay. But generally that's why you read it 20 parties hereto, not financially interested or
L9 three times; is that correct? 21 otherwise, in the outcome of this action.
20 A. That's correct. 2% GIVEN UNDER MY HANIY AND SEAL OF OFFICE on
21 Q. Okay. Butin this case it was not read three N this, the 26th day of February, 2015,
22 times? 3
23 /\ l‘ don't ever remember it read once. ny JANESS FERGUSON SMITH. CCR. RPR
24 Q. Okay. Fair cnough. What about monetary Notary Public for Saline County
25 consideration. do you know if the city got paid 25 and Court Reporter.
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Page Page 4
1 APPEARANCES 1 ANSWERS AND DEPOSITION OF ROBERT TROTTER,
2 2 withess produced at the request of the Defendants,
3 ONBEHALEF OF THIE PLAINTIFIL: 3 was taken in the above-styled and numbered cause on

4 the 10th day of March, 2015, before Janess Ferguson

5 Smith, Certified Court Reporter and Notary Public in

& and lor Saline County, Arkansas, at the Offices of

7 Sayre & Brockett, 401 West Commercial Street, Ozark,

8 Arkansas, at 10:54 a.m.

9
14
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12
13 STIPULATIONS
14 1tis stipulated and agreed by and between

15 the parties through their respective counsel that the

16 deposition of ROBERT TROTTER may be taken for any and
17 ali purposes according to the Federal Rules of Civil

18 Procedure.
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B ROBERT TROTTER, L foryou?
2 the witness hereinbefore named. having first been 2 A, Yes,ma'am.
3 duly cautioned and sworn or altirmed to tell the 3 Q. Okay. And we're not going to go a whole long
4 truth. the whole truth and nothing but the truth, 4 time here today with vou. but if you need a break at
S5 testified as follows: 5 any point, you et us know. and we will take one.
6 EXAMINATION & Okay?
T BY MS.JONES: 7 A. Fine
3 Q. Could you go ahead and state your name for our 8 Q. Canyou give me your date of birth?
9 record? 5 A, 7-1-35.
10 A.  Robert E. Trotter. 10 Q. And that makes you how old today?
L1 Q. Mr Trotter, my name is Jamie Jones, and | 11 A. Seven-nine.
L2 represent Union Pacific Railroad Company in the 12 Q. Okay. And what is your home address?
L3 lawsuit that the city has filed against it 13 A. 701 North 18th Street, Ozark, Arkansas.
14 A, Okay. L4 Q. And what is the best phone number to reach you?
15 Q. You have been named as a witness by the city, 1% AL (479)518-0281.
16 which is what brings us here today. Have you ever 16 Q. Okay. And did you graduate -- how long have
L7 given a deposition before? 17 youlived in the Ozark arca?
18 A, VYes. 18 AL Allmy life.
19 Q. Okay. Well, good. You're probably familiar 19 Q. Okay. Did you graduate from high school in
20 with the rules. I'm just going to re-lamiliarize 20 Ozark?
21 them just so that we're on the same page. 21 A, Yes,ma'am.
22 A, Uh-buh. 22 Q. What year?
23 Q. Ms. Janess is our court reporter. She is 23 AL 1953,
24 laking down everything you say. You are under oath, | 24 Q. Did vou get any post high school education?
Just as if we were in the courtroom with the judge. 25 A, 1 had some business college afterwards.
Page 6 Page 8
L You understand that; right? 1 Q. Okay. Where did you go?
2 A, Okay. 2 A. Draughon's.
3 Q. Okay. Since she is taking down what we say, it 3 Q. Okay.
4 means a couple of things for us, and the first one is 4 A, Fort Smith,
5 Tunderstand your nonverbal communication. 5 Q. Allright. And did vou receive a degree?
& IF you nod your head or say "uh-huh" or & A, No. We just had a certificate.
7 "huh-uh" T understand that, but we can't get it down 7 Q. Okay.
2 forthe record. So if you can just verbalize your 2 A, Itwas about a 12 of 16-month course.
9 responses for me; okay? 9 Q. Okay. How did you make vour living, sir?
1o A.  That's fine. 10 Ao Well, to start off with, I just worked at Ozark
11 Q. Andyoumay forget that. Almost every witness | 11 Creamery.
12 sitting there does at some point, and I will remind 12 Q. Okay. How long did you work for Ozark
13 you. Idon'tdo it to be rude. 1do it just so we 13 Creamery?
14 have a clear record; all right? 14 A. Probably about five years.
15  A. Okay. 15 Q. Okay. Whatdid you do aller you lelt Ozark
16 Q. The other thing is she can't get us both 16 Creamery?
17 speaking at the same time, so you may anlicipate 17 A, DIworked one year or a year and a half for
18 where I'm headed with a question and interrupt me to | 18 Ozark Tire and Supply.
9 goahead and answer it, but il you will relrain from 19 Q. Okay. What did vou do after that?
20 doing that and fet me get my full my question out 200 AL After that?
21 I'll let you fully answer; okay? 21 Q. Yes sin
22 A. Okay. 22 A, 1'was in business for myself from September or
23 Q. [Iftask a question that you don't understand. 23 October 1960 until about September or October 1962,
24 you're not the only person in the room. | have just 24 Q. Okay. What did you do?
25 asked a bad question. Will you ask meto rephrase it | 25 A, At that time?

Janess Ferguson

Bushman Court Reporting
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I Q. Yes, sir LooQo Yes. We will make sure to give this back to
2 A, Had aservice station. 2 youo So lam going o mark this as - I'm just using
3 Q. Okay. What did you do after '62? 3 asticky soitwon't do anything.
4 A, Went to work for the postal service. 4 A, Okay.
5 Q. Okay. How long did you work for the postal 5 Q. Exhibit 264
5 service? G (Iixhibit No. 264 was marked.)
T A, Thirty-two years. 7 BY MS JONLS:
8 Q. Did you retire from the postal service? 5 Q. Twill ask you about that here in a minute.
3 A, Yes. 9 A, And at the fire department I was fire chief for
10 Q. What did you do for the postal service? 10 the last 25 years.
11 A, Started out as a sub clerk carrier, advanced te | 11 Q. Okay. Did [ ask you your address?
12 a full-time clerk, advanced to assistant postmaster, | 12 A, Yes.
13 and in 1981 I was appointed postmaster. 13 Q. Okay. Thank you. I'm sorry. You are not the
14 Q. Okay. What year was it that you were appointed | 14 first person | have spoken with today. so [ always
15 postimaster? 15 have to remember did 1 ask him.
16 A, 1981, 16 This lawsuit involves atlegations in part
17 Q. What year did you retire? 17 regarding a crossing located east of the depot in
18 AL 1992, 18 downtown Ozark. Do you recall such a crossing?
19 Q. Okay. 1% A, Yes,ma'am.
20 A, And then in between that I was on the volunteer| 20 Q.  Okay. Did you ever have an occasion to use the
21 fire department 35 years. ’ crossing?
22 Q. Okay. A, Several times,
23 A, That was during all of this time, Q. Okay. Tell me what occasion would have made
24 Q. Okay. What was sort of the year frame? What you use that crossing, and i you can what time
25 year did you start -- period it was.
Page 10 Page 12
L AL 1961, the best of memory, and retired in 1995, 1 A.  Well, back before the Corps of Engineers come
20 Q. Okay. Have you ever served on the city 2 in and took the [il‘()p(lrty it was the city dump down
3 council? 3 there. Everybody used it.
4 A, No,ma'am, 4 Q. Yes, we have heard about the ¢ity dump. So.
5 Q. Have you ever served in an organization called 5 youwould have gone across that crossing to go down
& Main Street Ozark? & to the dump?
7 A. No,ma'am. 7 A.  Right.
8 Q. Okay. Oneof the things that we asked when you 8 Q. Anditwas possibly the late sixties, carly
2 came to testify today was that you look o see if you 2 seventies when the Corps went in and changed the
10 had certain documents, 10 river?
11 There were six document demands we made. 11 A. 1ldon't remember the year but it was there in
12 Did you look through to see il you had any of those 12 the late fifties, early sixties,
13 documents? 13 Q. Okay. Did you have an occasion to use the
14 A, Theonly thing I have is a 1995 telephone 14 crossing after the Corps came in?
15 directory on the back page it shows the City of Ozark | 15 A, To my knowledge, no, unless we had some fires
15 map. 1é  overthere.
17 Q. Okay. Greal. Thank you. Would you mind if'| 17 Q. Okay. Do you have any --  guess let's look al
18 used asticky to mark this as an exhibit, and our 18 the time period afler, say, 1970. so that's clearly
19 courtreporter will make a copy for myself, but she 18 going to be after the Corps came in and the river had
20 will get the original back to you? 20 changed.
21 A, Yeah. I don't want to lose the original. That 21 Would you have had -- do you recall ever
22 was my wife's - 22 going across the tracks for any fires or anything
23 Q. Absolutely. 23 after 19707
24 A. - deceased wife's personal phone directory 24 A. The timeframe, I couldn't verify that,
25 while she was a telephone operator, 25 Q. Okay. Okay. Butas we sit here, you don't
3 (Pages 9 to 12)
Janess Ferguson Smith
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have a clear memory of using it after that?

A, Not as far as '70 -~ like 1 say, we had some
grass fires over there, but 1 don't remember. |
don't have any records of that,

Q. Okay.

A, Also, you know, the pallet factory was over
there. There was a fire there at one time, but
that -- I think that was before I went on the fire
department.

Q. Okay. So that would have been before 19707
A, Yes, yes,

Q. Okay.

A. That would have been before 1961,

Q. Right. As 1 understand. it was the pallet
factory. and then it became F&S Lumber?

A.  Ubh-huh,

Q. Okay. So it would have been before it was F&S
Lumber?

A.  Ldon't know when it changed names.
Q. Okay.
A. [T really don't.

Q. But, certainly, 1 think there has been

the street?
A, No.
Q. Okay, And that's from when you were working on
the fire. As the fireman. you never saw anything
that called it Oliver Street offictally: correct?
A. ldon'tremember. We didn't have any maps.
Unless -~ like 1 say, I went to the fire department
not long ago and went to see if there were any of the
old maps there, and we couldn't find any.
Q. Okay. And what about the time when you were
working at the post office, was Oliver Street, o
vour knowledge, a recognized city address?
A, Not to my knowledge.
Q. Okay. And I'm assuming, especially as
postmaster general, that you were pretty familiar
with the streets?
A. Yes.
Q. Okay.
A. There was a directory, and I went to the post
office a couple of weeks ago to see if she might
still have it down there,

We had a directory with something similar

testimony that F&S Lumber was gone by 1968, 1969. | 23 to that telephone book there, about the size, maybe :
Would that be sort of your recollection as well? 24 little larger.
25 A, I am not going to say a timeframe, because [ 25 Q. Okay.
Page 14 Page 16
don't remember when it went out. I A, Anditwas printed about 1961 or two.
2 Q. Tunderstand. 1 understand. BBut certainly by 2 Q. Wasitstill there?
3 the time the river changed when the Corps came in 3 A. There were a couple of ladies in the civic
4 there was, there was -- 4 organization was responsible for doing that, They
5 A, Tdon't recollect going across it after the 2 had it as their city project.
& river changed. & Q. Okay. And were you able to find that when you
7 Q. Okay. Al right. T wentout there?
8 A, Ihad no business down there, 8 A, No
9 Q. Do youremember if that street had a name? S Q. No?
10 A.  No. As far as a named street there, 1 don't. A.  No, and 1 called her again this morning.
11 Q. Okay. Infact, that Exhibit 264 that you Q. Okay.
12 brought me which shows a telephone directory for A, And she said she couldn't find it.
13 Ozark from May of 1935, do you - well, first, do you Q. Whois it that vou spoke with?
14 see the crossing that we're talking about on this A. Today?
15 map? Q. Yes. sir.
16 A. The crossing is not there, but I know A.  The postmaster, Vicky.
17 approximately where it was. Q. Okay. What is her name?
18 Q. Okay. And do you see -~ let me ask you this, 18 A, Vicky -- just a minute. She's been marvied
19 have you ever heard of a street called Oliver Street? 19 again. Vicky Ramsey.
20 A, I've heard it discussed quite a bit, but as far 20 Q. Okay. Thank you. And. in fact. Oliver Street
21 as--the only reason I can think that it would bave {21 is not listed on this 1955 map; correct?
22 ever been called that is just because the Oliver 22 A, Correct.
23 family lived down there. 23 Q. Okay. Have you done any other research as with
24 Q. Okay. You never -- you have never seen 24 regards to that crossing or this lawsuit?
25 anything that made you think it was the legal name of 1 25 A, No, ma'am,
4 (Pages 13 to 16)
Janess Ferguson Smith
Bushman Court Reporting 501-372-5115




Case 2:14-cv-02196-TLB  Document 37-7  Filed 04/29/15 Page 6 of 9 PagelD #: 1405

ot ter 3/10/2019% City of Qzark v, Union Paci

Robert 7T Llroad

age 17 FPage 19
1 Q. Okay. Do you have any personal knowledge of Lo that -
2 any of the issues with respect to this fawsuil, that 2 A. Yeah,
3 crossing, or the circumstances in which it was taken 3 Q. --itdoes have Oliver Street. Do you
4 out, or anything like that? 4 recognize any of those names listed on a street
5 A.  No,ma'am. 5 called Oliver Street?
6 Q. Okay. & A, Irecognize some of the names,
7 A. The only thing 1 know is what 1 have been 7T Q. Which names do you recognize?
8 reading in the paper. g A, Martin Oliver, Junior.,
9 Q. Yes,sir. And | am guessing that's when -- 9 Q. Anddid he have a nickname?
when you started reading stuft'in the paper is when 10 A, Pete.
you started hearing about Oliver Street is when talk 1L Q. Okay. Do you recognize any of the other nmimes?
about this lawsuit started coming in the paper? 12 A0 Well, F&S Lumber Company.
13 A. Yes. 13 Q. Okay.
14 Q. OKay. Youncver heard the term "Oliver Street” | 14 A, Tom Kirkendall, and the other name, Barey
15 before that? 15 Collins, I recognize that name.
16 A, Ma'am, I'm not going to say that because it 16 Q. Okay. And do you know il those individuals
17 could have been as a lane or something with the 17 resided on a street south of the railroad tracks?
18 Olivers living down there, | don't know. 18 Ao Iknew Martin did. 1 really didn't remember
19 Q. Iwaskindof-- 19 Tom Kirkendall living there, because when 1 knew him
20 A. 1 knew them personally. 20 helived up on Carter Street.
21 Q. Okay. Was that kind of common that there may | 21 Q. Okay.
22 not be an actual city street that had a name, but 22 A, And this Afred and Frank Oliver, | don't
23 because there was a family that was, that was the 3 recognize those names.

2
24 family that lived there, someone would call it that 24 Q. Okay.
25 is Oliver Lane because the Olivers live there? 25 A, Barry Collins, yes. Possibly Barry lived down

Page 18 Page 20

1 A, Could be - 1 there. I'm not for sure,

2 Q. Okay. 2 Q. Okay. Butyou're aware that Martin Oliver

3 A. - a possibility. 3 lived down south of the tracks?

b Q. Okay. 1 AL Yes.

5 MS. JONES: Al right. Well. sir. | 5 Q. Okay. 1 wantto show you a different map here,

6 thank vou for your time. Mr. Brockett may 6 A, Okay.

7 have some questions for you. 7 Q. Thisis Exhibit C ol the same Exhibit 531, Have

8 EXAMINATION 8 youever seen a map that details the City of Ozark

3 BY MR BROCKETT: 9 similar to that?
10 Q. Whendid you become employed at the post 10 A, Thisis -- it is similar to one we had at the
11 office? 11 post office at one time.
12 A. March 17th, 1962, 12 Q. Okay. About what year did you have one at the
13 Q. Okay. Lam going to show you what has been 13 postoffice that was similar?
14 marked as Exhibit ID 1o Exhibit 51, This is notated 14 A.  That would have been '62, three, somewhere
15 asthe City of Ozark house numbers March 1962, Have | 15 along there,
16 youever seen that before? We don't have it all. We 16 Q. Okay. Do you know who prepared that map in
17 just have the first page and one additional page. 17 19627
18 A. Yeah. 18 A, No,Idon't. No.
19 Q. Thatis what you have seen before? 19 Q. Okay. Would the Arkansas Western and Planning
20 A. 1 haveseen some of that, yeah. 20 Development. does that ring a bell to you at alt?
21 Q. Okay. 21 A, Yeah, 'm familiar with them, yes.
22 A, That was probably the one that -- 2z Q. Okay. Do you know if they helped prepare a map
23 Q. Thatyou were trying to find? 23 forthe City of Ozark during that time period?
04 A. Yeah. 24 A, That, I don't remember.
25 Q. Okay. And this onc on the second page of 25 Q. Okay. The next page is a detailed, a more

b (Pages 17 to 20)
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1 detailed map of the arca -- 1 Oliver Street?
2 A, Area, 2 A, 1wouldn't think so --
3 Q. --that we're dealing with, 3 Q. Okay.
4 A, Yeah, 4 A. -~ because they were strictly...
5 Q. Do youremember that area being simitar to 5 Q. Just for telephone numbers?
o that? & A, Uhl-huh.
7 A. Yes. This would have probably been the patlet 7 Q. Okay.
3 factory. 8 A, [don't believe there is an Oliver listed there
9 Q. Okay. 5 that's associated with this. I looked.
10 A, ldon't remember that many houses down there| 10 Q. That was my belielas well. You had mentioned
11 but, you know, if it shows it, it shows it. 11 there was a pallet factory. The pallet company had a
12 Q. Okay. And if you -- can you sec some addresses |12 fire?
13 listed on there? 13 A.  Yeah, they had a fire down there one time, )
14 A, Yes. Lean't read them. 14 don't remember. That was before 1 was on the fire
15 Q. Okay. Magnifying glass? 15 department.
16 A, Well, they're blurred. Le Q. Okay. Toyour knowledge. did the Ozark Fire
17 Q. Okay. 17 Department respond to that?
18 A, That217. 18 A, Yes,
19 Q. Canyouread what's on &S Lumber Company? | 19 Q.  Okay. And during the time that you were on the
20 A. No. 20 Aire department, il there would have been a lire in
21 Q. Okay. Yeah, that one is a little -- 21 that arca would the Ozark Fire Department had
22 A, It's blurry. 22 responded?
23 Q. Butifwe go over here o the address book that 23 A Yes.
24 wewere relerring Lo, right here, 24 Q. Do youknow il there is any individuals that
5 A, lceansee the one, one, but I couldn't see what 25 were on the fire department at that time that are
Page 22 Pa 24
was in front of it, 1 still living?
2 Q. Okay. Alfright. Now this telephone Z A, No. Idon't think so right now.
3 directory. is this only for individuals that had 3 Q. Okay. Do you remember what the crossing was
telephone numbers, or would it have addresses as 4 made of?
5 well? 5 A, No.
5 A, No, that's - they didn't put the addresses on 6 Q. Okay. Do you know if there was any signs at
7 there at that time, 7 that crossing location?
3 Q. Okay. Itwas just telephone numbers? 8 A, ldon'tremember whether there was crossbucks
9 A, Right 9 there or not.
10 Q. Okay. And do you know who the company was 100 Q. Okay.
11 that -- LT AL It would just be speculation.
12 AL United Telephone Company, | think, 12 Q. Andthat's fine, T want to show vou another
13 Q. Okay. Was that based here in Ozark? 13 map that's marked as Exhibit C to Exhibit 51 again,
14 A, Well, they had -- yeah, that was one of them. 14 Have you ever seen that map before?
15 They had Ozark, Charleston. I'm thinking Greenwood.] 15 A, Well, it's getting back down to this one or the
le  I'm not sure. 16 one we saw before as far as our delivery map that we
17 Q. Okay. 17 had.
L2 AL My deceased wife worked for them. 18 Q. Okay.
19 Q. Allright 12 A, Andit's not available anymore, so I couldn't
20 A. That's her personal directory. 20 say which one was which.
21 Q. Okay. 21 Q. Okay. Now that one's dated February of 1962, 1
22 A, When she went to the work, 22 belicve.
23 Q. Okay. Would this - and il you don't know, 23 A, Thatone is probably -- 'm guessing now, that
24 that's fine, but would this have any address or any 24 this was one we had in the office.
2! numbers on Oliver Street it no one had a telephone on 25 Q. You think it was the one you had in --
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L A, Possibly it was. L Q. Okay. Do you know it Mr. Oliver had weaer at
2 Q. Okay. And do you see on that one it does have 2 his house?
3 Oliver Street on it? 3 A. No, 1 don't.
4 A, Yes. 4 Q. Okay.
S Q. Okay. Aswesit here today. do you rememberif | 5 AL T don't know whether they had any utilities at
6 the one that you had at the post office had Oliver & all
T Streeton it? 7 Q. Okay.
2 A. No, |l don't. 3 MR, BROCKETT: I think that's all 1've
9 Q. Youdon't remember? 9 got,
10 A. No. 10 EXAMINATION
T Q. Okay. L1 BY MS.JONLES:
12 A. Butit-~if it was this one it was there. 12 Q. Sir, justafew follow-up questions, The ire
L3 Q. Okay. 13 department that you were a volunteer at, was that an
14 A, Butl--like I say, that's the one I tried fo 14 established city fire departiment, or was it a
15 find - 15 community volunteer fire department?
e Q. Okay. L6 Ao Well, I guess you could say it was an
17 A.  --and couldn't. 1t's no longer there. 17 established fire department for the city,
18 Q. lunderstand. 18 Q. Okay. Wasit--did it have a city budgel and
19 A, Butldoknow we never delivered mail there. | 19 pay with city funds, to your knowledge?
20 Q. Okay. Tunderstand. And I -- speaking to the 20 A, Yes,
21 owner of F&S Lumber, they had a P.O. Box in Fort 21 Q. Okay. Now, | think you testificd you never --
22 Smith. Do you know if Martin Oliver, did he havea | 22 the post office never delivered mail to Oliver
23 P.O.Box? 23 Street; is that correct?
24 A, Yes 24 A, Correct.
25 Q. Hedid? 25 Q. Okay. Why wouldn't the post office deliver to
Page 26 Page 28
L AL Yes. L acertain street?
2 Q. Okay. What about Barry Collins, do you 2 A. Probably didn't qualify for city delivery.
3 remember it he did? 3 Q. Andwhy wouldn't a street -- why wouldn't a
4 A, @don't remember whether Barry did or not. 4 section of the city not qualify for city delivery?
5 Q. Okay. 5 A, Well, at that time if the people didn't request
5 A.  Because Barry had moved from down there to S it we wouldn't have delivered.
7 another place. 7T Q. Okay. Would another possible reason be that
2 Q. Oh did he? 3 they weren't on an established city street?
9 A. Yeah, 9 A. Could be, or safety hazards or something.
10 Q. Okay. All right. But you're. you're aware 10 Q. Okay.
11 that Martin Oliver, Jr. had? 11 MS. JONES: T think that's it. Thank
12 A, Yes, he had a box, 12 you so much for your time.
13 Q. Isthat how you got to know him? 13 THEE WITNIEESS: Okay.
14 A. No. I knew him before | went to work for the | 14 MR, BROCKETT: All right, Thank you.
15 postoffice. 15 sir,
16 Q. Okay. Otherthan, I guess, crossing over 16 (The deposition was concluded at 11:18 aam.)
17 for--did you go to the dump? 17
L8 A, Yes. 18
19 Q. Okay. Other than to cross to go to the dump. 19
20 did you have a reason 1o go visit Mr. Oliver down 20
21 there? 21
22 A. No. 22
23 Q. Okay. What about I'&S Lumber., did you evergo | 23
24 there? 24
25 A, Den't recall. 25
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T caption of the foregoing matter are true; and that
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9 best of my ability and understanding. from my machine
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12 In accordance with Rule 30(¢) of the
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19 FTFURTHER CERTIFY that T am neither
L& counsel for, related to, nor employed by any of the
17 parties to the action in which this proceeding was
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1 APPEARANCES ] ANSWERS AND DEPOSITION OF MONTY CANADY, |
2 2 witness produced at the request of the Defendants,
3 ON BEHALEF OF THE PLAINTIFF: 3 was taken in the above-styled and numbered cause on
1 (;‘I I’l.{lS)'l"(;,)].’l ”_:’R D. BROCKETT, ESQ. 4 the 10th day of March, 2013, before Janess Ferguson
5 ?S\l l\&\/e:\t[}(“::]l;;l\lugml Sireet 5 Smith, Ccn‘iﬁcq Court Reporter and N()lm‘yvl’ubhc n
Ozark. Avkansas 72949 3 and for Saline County, Arkansas, at the Offices of
% 7 Sayre & Brockett, 401 West Commercial Street, Ozark,
7 3 Arkansas, at 9:05 am.
3 ON BEHALF OF THE DEFENDANTS: 9
9 JAMIE JONES, ESQ. )
Priday, Eldredge & Clark 1 ok kR R B
10 400 West Capitol ]
Suite 2000 L2
11 Litde Rock, Arkansas 72201 3 STIPULATIONS
12 14 It is stipulated and agreed by and between
13 15 the parties through their respective counsel that the
1 1 1&  deposition of MONTY CANADY may be taken for any and
1 H 17 all purposes according to the Federal Rules of Civil
j ‘7\ 18 Procedure,
14 AR JE A 2 S N 3
20
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MONTY CANADY. L Q. And the second thing is she can only get v erbal
2 the witness hereinbelore named. having [irst been 2 responses. understand nonverbal communication,
3 duly cautioned and sworn or altinmed v tell the 3 head nods and uh-hubs and huh-uhs, but she can't get
4 truth, the whole truth and nothing but the (ruth, 4 that down. So i vou will just verbalize your
5 estified as follows: 5 responses for me today; okay?
g EXAMINATION 6 A. Yes.
7 BY MS, JONES: 7 Q. Youmay forget that at some point, as almost
3 Q. Sir, can you state your name for the record? 8 every witness in your position does. and if | remind
3 A, Monty L. Canady, Senior. 4 you, I'm not being rude. [ just want to have a ¢lean
L0 Q. Mr. Canady. my name is Jamie Jones, and | 10 record for us; all right?
L1 represent Union Pacific Railroad Company in the 11 A. Yes.
12 lawsuit that's been filed against it by the city, 12 Q. Theother thing is I don't think we will be
13 You have been named by the city as a fact 13 here incredibly long. but if at any point you need a
14 witness, which is what brings you here today. Have 14 break. you let me know, and we will take one. Okay?
15 youever given a deposition before? 15 A, Yes.
16 AL I have 16 Q. And 1l will probably ask a question at some
17 Q. Okay. How many times? 17 point that nobody in the room understands. When [ do
18 AL Twice. 18 that, will you let me know [ have asked a bad
19 Q. Do youremember what they, what circumstances 19 question, and 1 will rephrase it for you?
20 gotyou to be deposed? 200 A, VYes.
21 AL Yes. One was when | was employed with Arkansas) 21 Q). Okay. Canyou give me your date of birth?
22 Western Gas Company. There was a vehicle vuninto | 22 AL April the 9th, 1948,
23 the ASA (phonetic) office down here in Ozark, and it 23 Q. And that makes you how old today?
24 caught fire and burned. And they ran over our gas 24 A.  That makes me 66, | guess.
25 meters is why it caught fire. So, T -1 was 25 Q. Okay. And whatis your home address?
Page © Page 8
L supervisor, so I had to give a deposition, 1 A, 4722 Stagecoach Road, Ozark,
2 Q. Okay. What else? 2 Q.  Andwhat is the best number to reach you at?
3 A, And the other one was same as a deposition with 3 AL (479)213-1203, which is my cell phone.
1 Public Serviee Commission where they questioned me -4 4 Q. Okay. And when you were asked to come here
5 Q. Okay. 5 today you were asked to search and see if you had any
& A, - over an accident at the gas company where we 6 records that would be responsive to certain document
7 had an accident that involved a fire. 7 demands we had here.
8 Q. Okay. Well, you're tamiliar, then. with some 8 A, Yes.
4 ofthe rules, but I will go over a few basic ones 9 Q. Didyoulook to see if you had anything?
L0 just to make sure we are on the same page. A, Yes,
11 A, Okay. Q.  And did you?
12 Q. Ms. Janess is our court reporter. She has A. No.
13 sworn you in, 50 you are under oath. IU's a little Q. Thank you for checking that for me, |
14 bitofan informal sctting today. but you are under appreciate that. Did you graduate from Ozark High
15 oath, justas if you were in a formal courtroom with School?
16 ajudge. And you understand that: right? A. No.
17 A, Yes. Q. Did you graduate from high school?
L8 Q. Andsheis taking down everything that we say, : A. No.
19 which for us means a couple of things, First. she 19 Q. Okay. Did you -- do you consider -~ well, how
20 can't get us both speaking at the same time. so you 20 long have vou lived in the Ozark area?
21 may well anticipate where T am going with a question 21 A. Al of my life.
22 and jump in with your answer. but if you will allow 22 Q. Okay. What did you do -- you said Arkansas
23 meto finish my question, 1 will allow you to Tinish 23 Western Gas Company at the very start ol this. Is
24 your answer; okay? 24 that how you made a living was by being emploved by
25 AL Yes. 2% Arkansas Western Gas Company.
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LALLMy later years. 1 couwrse: is that right?
2 Q0 Okay. How did you make a living when vou first 2 A.  After the dam?
2 started out? 3 Q. Yes. sir
4 A, Ddoene different jobs when 1 first got married, 4 A, Yes.
> and originally just started out with Armco 5 Q. Okay. So that's probably why you put the last
o (phonetic) Steel, & time being around 1970 when the river changed and the
7 Q. Okay. 7 dam got built?
3 A, Tcouldn't make a living on the road, so - 8 A. Yes.
9 with two homes, because my wife stayed here. So 'l 9 Q. Okay. Soafter around 1970 vou wouldn't have
10 came back here and got a job at Arkansas Western Gas had occasion to use the crossing; is that right?
L1 Company, and 1 put 35 years in with them, A. 1 have used it. 1 think I used it around 1972,
120 Q. Whatdid you do for Arkansas Western Gas? 12 Q. Okay.
13 AL 1 was construction superintendent the last 24 13 A, When the river was down real low, myself and a
14 years | was there. 14 friend went over on the south side of the tracks and
15 Q. Where was -- where in Ozark was Arkansas L3 dugsome bottles where the old original dump used to
L6 Western Gas located? 16 be.
17 A, 101 First - Last First Street -~ 101 East 17 Q. Okay.
18 Commercial, 'm sorry, 18 A, Theoriginal dump was straight across from
18 Q. Okay. 19 where the crossing was. And later years it moved
200 A. 101 East Commercial. 20 down the river.
21 Q. Sojust down that way from where we are? 21 Q. Okay. So sometime around 19727
220 AL This way. A, Yes.
23 Q. This way. Okay. I will get my geography in 230 Q. Water was low enough that you could actually go
24 Ozark straight at some point. Allright. This 24 kind of dig up some of that stufl?
25 lawsuit concems, in part, allegations concerning a 25 A, Yes, the river was -- they lowered it real low
Page 10 Page 12
L crossing that was alleged to be located east of the L one year, and we went down and dug bottles, which we
2 depot in downtown Ozark. Are you familiar with the 2 had done before the dam was completed.
3 crossing that 1 have just referred to? 3 Q. Okay. And is that the last time, around 1972,
4 A, Yes. 4 when you were digging those bottles?
5 Q. Okay. Have you ever had an occasion to use 5 Al Yes.
5 that crossing? 5 Q. Okay. And you are not the first I've talked
7 A. Yes. 7 with about this crossing. so I'm getting a good sense
2 Q. Canyou tell me what occasions would have 8 that this was -~ the street was kind of a gravel
9 brought you to use that crossing? 9 road?
10 A, Mostly fishing. 10 Ao Yes.
1L Q. Okay. Canyou tell me about what cra you would | 11 Q. Okay. Do you remember if you. in the 1960s,
12 haveused that crossing to go fishing? 12 1970sif you called it a name. the street that went
13 A, Nineteen -- the first time was 1955, L3 overthe crossing?
14 Q. Okay. 14 A, Everyone known it as Oliver Lane, that 1
15 A, Thatl remember going down there. 15 remember.
16 Q. Do youremember the last time? 16 Q. Okay. So that's what you referred to it as
17 A, Probably around 1970, I'm going to say. 17 Oliver Lane?
18 Q. Now, [ have heard about fishing. kind of using 18 A, Yes.
19 the crossing o go fishing, and | have heard that a 19 Q. Andyou wouldn't have any knowledge, would vou,
20 Hotof people went to a spot where the sewer dumped 20 ofwhether or not that was the official city name for
21 into the river right at the dump. s that where you 21 the street?
22 were going? 22 AL IHigured it was called that because of the
23 A.  The mouth of Gar Creek, yes. 23 people that lived down there, because two homes down
24 Q. Okay. Okay. And as I understand, that spot 24 there had Olivers that lived in them.
25 somewhat disappeared afler the river changed its 25 Q. Okay. So there are some people that named
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13 Page
Lo Oliver, so you thought that was why people called it 1 A, Yes.
2 that? 2 Q. Okay. Wasthere one or two, or do vou
2 AL Yes. 3 remember?
L Q. Okay. So you swouldn't know if it was an actual 4 Ao AT can remember is one that was when you
5 city street that met the requirements, the legal 5 would go onto it.
& requirements for a city Lo have a street; right? & Q. Okay. Do youremember any -- well, you
7 A. No. 7 mentioned some houses. Do you remember how many
3 Q. Okay. Have vou ever served on the city 8 houses were down in that arca?
9 council? 9 A, Best1canremember, there is three: Tom

10 A. No. 10 Oliver, and Josie Oliver, and Jim Kirkendall.

: Q. Have you ever served with an organization 11 Q. Jim Kirkendall?
called Main Street Ozark? 12 A. Barry Collins, the best [ remember, lived, best
A. No. 13 I ecanremember, lived north of the track, right just
1

Q. Do you have any -- have you been personally 4 in front of the --

involved with this lawsuit at all, helping with the 15 Q. [wantto show you what has been marked as
Complaint or anything like that, other than being a 16 Exhibit 31 to the deposition. And Exhibit C is a
Fact witness on. as you are here today? 17 map, and have you ever seen that map before?

A. No. 18 A. No.

Q. Okay. Was there anything about youruse of the | 19 Q. Okay.

crossing that we haven't discussed so far? 20 A, Now, now, let me back up.

Q. Okay.

A. Rephrase that. 1
2 A, Letmelook atit. Yes, I have seen a map with

Q. s there anything -- did you use the crossing

23 inany other way than what we've already discussed 23 this stuffon it, but I haven't looked at this map.,
24 here today? 24 Q. Okay. Based on that map, docs that look like a
25 A, To go down to haul trash to the dump. 25 representation of downtown Qzark?
Page 14 Page 16
1 Q. Okay. Anything else vou can think of? I A Yes.
2 A. No. 2 0. Okay. Twantto switch over to the next page.
3 Q. Okay. 3 which is a finer, in-depth insert of that lower
9 MS.JONES: Well. I appreciate your 4 portion, Is that kind of your memory of how Oliver
5 time. Thank you so much. Mr. Brockett may 5 Lane liked like back in the fifties and sixtics?
5 have a few questions for you, 6 MS.JONES: Object to the form,
7 EXAMINATION 7 Ao Yes. This was the pallet plant,
8 BY MR. BROCKETT: 1] (3. Okay. And that would have been F&S Lumber?
9 Q. Canyou describe what the crossing looked like 9 A, Yes.
10 orwhat kind of crossing it was? 10 Q. Okay.
L1 A Well, it was like most all other crossings that 11 Ao Ldon'tsee the propane tanks on here, but the
12 I remember in that, anywhere up and down the tracks,| 12 propane tanks was right here south of the tracks,
13 which I lived on the tracks at Gar Creek. 13 Q. Okay. You said there were residences down
14 It had the erossties fixed to where a 14 there?
15 vehicle could go across it, other than just go across 15 AL Sir?
16 a normal straight run track. 16 (). The other buildings, were those the residences
L7 Q. Okay. Was there any signs that said railroad 17 thatyou remember?
18 crossing or stop signs or anything like that? 18 AL Yes. Ldon't remember that many,
A, Yes. 19 Q. Okay.
Q. Okay. What kind of signs were there? 20 AL But, yes, that's -~ this, this does not have
A, AllTean rememberis just an "x" railroad 21 the track that came down from Hunt Town (phonetic) at
crossing. 22 that time,
Q. Soasaw buck? 23 Q). Which was for coal: is that correct?
A, Yes, A, For coal, where they hauled coal down, And

25 Q. The "x™? Bavry Collins, I thought, lived right heve,
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1 Q. Okay. Pwantto show you also part of this 1 Q. Mules?
2 Bxhibit D Have you ever seen a document that is 2 A, Yeah,
3 entitled that. City of Ozark. Arkansas House Numbers? 1 3 Q. Okay. Were those -- where were those located?
4 A, No. 4 A, Jim had two mules that he kept down there
5 Q. Okay. The next page. it lists out some people 5 behind bis house.
5 that fived on Oliver Street up there at the top. Do & Q. Jim Kirkendall?
7 you remember any of those living down there? 7 A Yes. He bauled trash for people here around
] A.  (Witness reviews document.) Yes, g Ozark, He had a wagon and a pair of mules.
9 Q. Okay. Which ones do you remember? 9 Q. Okay. Were there any other horses -- as you
10 A, [Iremember Tom Kirkendall. 10 first erossed over the tracks to the felt was there a
11 Q. Okay. 11 metal building there (hat you remember?
12 A, And I remember Barry Collins. 12 A, ldon't remember that.
13 Q. Okay, 13 Q. Okay. Did you ever see anyone maintaining
14 A.  And Martin Oliver, Junior, and Fay Tom 14 Oliver Lane or Oliver Street?
15 (phonetic) lived with -- Tom's daughter lived with 15 A, A portion of it,
16 him. That's not on here, Fay Tom was her name. e Q. Whereat?
17 Q. Okay. Doyouremember Albert Oliver living 17 A From about the propane tanks down to the dump.
18 down there? 18 Q. Okay. Do you know who -- I mean, do you know
19 A, lean't--no, 1 can't remember Albert. what type of vehicle they were using to maintain?
20 Q. Okay. A, Yes, it was an 8-M Ford tractor with a blade on
21 A. And Josie is not on here. That was - no, [ the back of it, and that was Bull Southerland
22 can't remember Albert, no. {phonetie). He was my uncle. He worked for the City
23 Q. Okay. Tappreciate that. How would you of Ozark.
24 describe the houses that were, that were listed down Q. Okay.
25 there? 1have had ranges from a shack to an average A. Heused a blade on the back of that 8-M to
Page 18 Pages 20
1 house. How would you describe those? 1 blade the road.
2 A, 1would describe them all as the same as 1 2 Q. Andhe was doing it for the City of Ozark?
3 tived in, just mostly shacks. 3 A, Yes.
4 Q. Okay. 4 Q. And what was his name again?
5 A, And they were mostly single-walled houses that 5 A, Bull
& were thrown up back years ago. & Q. Bull?
7 Q. Okay, 7 A. Bull Southeriand.
8 A, A couple of them looked pretty nice. 5 Q. B-u-I?
9 Q. Okay, 9 A, Wecalled him Bull. Everybody known him as
10 A, But they were just single-walled houses. 10 Bull Southerland. He retired from the city.
11 Q. Okay. 11 Q. Do youknow how often he would maintain that
12 AL Pwasin Josie Qliver's house once, beeause she 12 road?
13 had a couple of boys that were about my same age. 13 A. No. Really, I don't know how often, but | have
14 And we would, they would conie out, and we would shoot | 14 seen him blade it three or four times while | was in
19 rats together, 15 that area.
16 Q. Down there at the town dump? 16 Q. Okay.
17 A, Atthe dump. 17 MR. BROCKETT: Okay. Idon't think [
18 Q. Okay. Onthe inside of her house do you know 18 have any more questions, Thank you.
19 ifshe had indoor, or water at her house? 3 EXAMINATION
20 Ao 1do not know, BY MS. JONES:
21 Q. Okay. What about F&S Lumber. do vou know if Q. Just a few things to follow-up. You looked at
22 they had water? a map that Mr. Brocked showed you. You didn't have
A, Tdo not know, anything to do with creating that map; right?
Q. Okay. Do you remember any horses? A, No.
A, Mules. Q. Okay. And you can't say that any ol the streel
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1 names that were presented on that map were legal
names of the streets: correct?

3 A, No.

1 Q. Okay.

5 MS. JONES: Thank you so much. |

5 appreciate your time.

7 (The deposition was concluded at 9:22 a.m.)
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