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Before the ENTERED
SURFACE TRANSPORTATION BOARIY c¢ Of Proceedings
June 7, 2019
Part of

Public Record
Finance Docket No. 35087 (Sub-No. 8)

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK
CORPORATION - CONTROL - EJ&E WEST COMPANY

BARRINGTON’S REQUEST FOR ORAL ARGUMENT

The Village of Barrington, Illinois, by and through counsel, respectfully
requests the Board to hold an oral argument in the above referenced case that
will permit an open and frank discussion of the misleading history of the
proceeding and of critical new evidence and changed circumstances. In seeking
an oral argument, Barrington notes that 49 U.S.C. § 1322(c) explicitly provides
that the Board may “at any time on its own initiative because of material error,
new evidence, or substantially changed circumstances (1) reopen a proceeding;
grant rehearing, reargument, or reconsideration of an action of the Board; or (3)
change an action of the Board.”! As has long been recognized, “[t|he words ‘any

time’ mean ‘any time’; they do not mean ‘within a reasonable time’.” United

1 Emphases added. The current statutory provisions are traced to 49 U.S.C. §
722(c), which was recodified without change in the Surface Transportation
Reauthorization Act of 2015, Pub. L. No. 114-110, 129 Stat. 2228. However, it
should be noted that the unique reopening standards predate the codification
of the Interstate Commerce Act. See 49 U.S.C.A. § 17(6).
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States v. ICC, 221 F. Supp. 584 (D.D.C., 1963).2 Given the undeniable fact that
Congress has repeatedly recodified long-standing language governing
reopening, the words “at any time” continue to mean “at any time”; and do not
mean “within a reasonable time.” As recognized in American Farm Lines v.
Black Ball Freight Service, 397 U.S. 532, 540 (1970), the power of the
Commission, and now the Board, to reconsider its decisions is not limited or
qualified by the terms of former 49 U.S.C. § 17(6) or (7), which, after being
reenacted four (4) times without substantive change, are now codified at §
1322(c).3

Barrington’s new evidence presented in its pending Petition to Reopen
mandates a different result consistent with 49 U.S.C. § 1322(c) and warrants
the imposition of an additional condition requiring CN to pay the remaining
$37.5 million of the $73,408,760 total cost of constructing a grade separation
at U.S. Hwy 14. This new evidence demonstrates materially changed
circumstances that cannot be reconciled with the original projections that
drove the initial stages of this proceeding. Not only has the projected number of
trains significantly changed, the same is true of the speed of those trains and
their length. Simply stated, the original projections upon which the Board

relied in determining mitigation could not have anticipated the tremendous

2 The cited case involved the ICC’s reopening and reversal in 1960 of final
decisions dated as early as February 1951 to correct material errors. The
original complaints had been filed in February and March of 1948.

33 Pub. L. 114-110, 29 Stat. 2228 (Dec. 18, 2015). See also,49 U.S.C. § 17(g),
Pub. L. 94-210, 90 Stat 31; 49 U.S.C. § 10327(g), Pub. L. 95-473, 92 Stat.
1349 (Oct. 13, 1979); 49 U.S.C. 722(c), Pub. L. 104-88, 109 Stat. 803 (Dec. 29,
1995).



adverse impact on Barrington that is solely and directly attributed to CN’s
acquisition of the EJ&E Line and the unforeseen operational changes made by
CN following its 2009 acquisition. It is for this reason the original members of
the Board established an oversight period and committed to track operational
changes and deviations from projections and assess their impacts so that
adjustments could be made to counter unforeseen adverse impacts caused by
the acquisition.

CN’s June 4, 2019, Investor Day Presentation demonstrates that it has
taken over ten years to reach the point when the actual impacts of CN’s
acquisition of the EJ&E Line can be accurately quantified.# As this multi-
executive presentation prove, the 2007 projections that underlie the Board’s
approval of CN’s acquisition of the EJ&E and its accompanying mitigation
materially underestimated the vast operational benefits that CN has
maximized, as well as the harms that have been inflicted on Barrington, which
are beyond anything the Board imagined.

Because the original Board members are no longer in office, the current
Board should reopen the proceeding, either on its own initiative or in response
to Barrington’s petition, and perform the oversight functions established by the
original Board in 2008. As the new Board members are aware, Barrington has

advanced multiple written challenges to support its request for additional

4 See https:/ /seekingalpha.com/article/4268256-canadian-national-railway-
cni-investor-presentation-slideshow?dr=1. For the convenience of the Board,
relevant slides reflecting the significant financial and operational results
attributed to the acquisition of the EJ&E are attached hereto as Exhibit 1.
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mitigation. However, as the record also reflects, Barrington’s efforts have been
met with a series of oversight decisions that facially reflect a firm determination
to avoid any analysis of the extent to which CN’s operational realities mesh
with the Board’s original NEPA projections for impacts in Barrington. Given the
Board’s statutory jurisdiction to reopen a proceeding at any time, it is well past
time for the Board to reexamine its original NEPA assessments in light of CN’s
current operational realities and provide Barrington with grade separation
mitigation that is equitable to that granted Lynwood and Aurora in 2008. Given
Barrington’s new evidence that reflects CN’s senior management’s plans to
move even more CN trains in the near future after it double tracks its line just
to the south of Barrington, the Village must, once again, request oral
argument.

The original oversight period (that was twice extended) was intended to
provide the Board with the ability to “carefully scrutinize any divergence from
applicants’ projections — both on rail and vehicular traffic — in future oversight
proceedings,” and “take additional steps or impose additional requirements if
conditions warrant.”® As Commissioner Mulvey then recognized, “[n]o one is in
a better position to determine what mitigation measures are needed and
appropriate than the affected community itself. In my view, this Board should
not presume to know better than the affected communities what mitigation will

be required in the public interest.””

5 2008 Final Decision, Vice Chairman Mulvey, Comments, slip op. at 56.
6 Id., Commissioner Buttrey, Comments, slip op. at 57.
7 1d.



As reflected by its decisions in April and October 2017, the Board has, in
effect, eviscerated meaningful oversight by adopting the simplistic approach
“that variances from projected data over time are to be expected.”® Indeed, by
refusing to recognize the necessity to carefully monitor CN’s extensive
deviations from its own original projections, the Board has turned oversight
topsy-turvy in order to protect CN’s corporate interests.

The Board, consistent with Commissioner Buttrey’s observation, should
acknowledge that Barrington, and not the Board, is in the best position to
assess the impact of CN’s expanding operations. However, as the record
demonstrates, the Board has never assessed the substantial variances between
CN’s projections and current realities. Instead, it has repeatedly focused on
CN’s raw 2007 projection of 20.3 daily trains. Second, it has invoked the
counterintuitive mantra that 2.49 hours of pre-transaction delays at the U.S.
Hwy. 14 crossing reflected pre-existing capacity constraints and congestion
that are somehow responsible for more than 100 hours of CN-induced post-
transaction delays.

Given Barrington’s new evidence that CN has knowingly used different
line segment train counts at other agencies that cannot be reconciled with the
projections upon which the Board relied over the last decade, justice requires
the Board to examine the need for a grade separation in light of the totality of
the evidence instead of relying on obsolete projections previously used to

predict whether a crossing would be substantially affected. There is no avoiding

8 October 2017 Decision, slip op. at 10.
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the conclusion that the crossing at U.S. Hwy. 14 has been substantially
impacted.

Furthermore, CN’s increased operations constitute the only variable that
exists between OEA’s NEPA review determination of 2.49 hours of pre-
transaction daily delay and over 100 hours of measurable daily post-
transaction delays. Hence, it is plainly evident that pre-existing traffic lights,
mature trees, and the location of the UP/Metra rail line have had absolutely
nothing to do with the much-worsened traffic congestion that has followed CN’s
acquisition of the EJ&E line. Stated in a slightly different manner, if
substantial delays associated with pre-existing conditions had existed, OEA
would have been able to document them in the DEIS/FEIS. That it was unable
to do so speaks for itself. To the extent that OEA undertook a closer analysis of
congestion issues in its FEIS analysis (known as the VOBTOA), that analysis
did not address the hours of delay at Barrington’s U.S. Hwy. 14 crossing. In
fact, OEA’s Barrington-specific traffic analysis “was performed to ... [e]valuate
possible mitigation strategies for Hough Street,” not U.S. Hwy. 14. Moreover,
OEA employed an area-wide analysis that concentrated on A.M and P.M. rush-
hour periods during which CN observes curfews on freight train movements to
reach the superficial and irrelevant conclusion that “under the transaction, the

Barrington area total delay time would increase by 4% and 5% during the AM

9 FEIS at 2-48.



and PM peak periods.”19 Hence, this conclusions shed no light on the impact of
delays caused by CN trains at the U.S. Hwy. 14 crossing.

While the courts have determined that they lack jurisdiction to consider
Barrington’s arguments regarding material error in the FEIS and the 2008
Final Decision, that does not preclude the Board from exercising its statutory
authority to correct material errors that happened years ago in the haste to
meet CN’s own schedule for consummating the transaction. Even if the merits
of the Board’s factual conclusions regarding pre-existing congestion in the
2008 Final Decision had been affirmed by the courts, which they were not, that
would not prevent the Board on its own initiative from reconsidering OEA’s
conclusion that any traffic issues would be primarily the result of preexisting
conditions. Under the plain language of § 1322(c), it may do so even in the
absence of new evidence and materially changed circumstances. Here,
however, the Board is faced with compelling new evidence and materially
changed circumstances introduced by CN itself in 2018 before another federal
regulator.

In the November 2012 Decision, the Board cited its decision in Railroad
Ventures, Inc.-Aban. Exemption- Between Youngstown, Ohio & Darlington, Pa.,
AB 556 (Sub-No. 2X, (STB served Apr. 28, 2008) to support the contention that
Barrington may not revisit the law of the case by making the same argument

that was unsuccessful in court. In the first place, the law-of-the-case doctrine

10 2008 Final Decision at slip op. at 45 n101.
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is a prudential rule rather than a jurisdictional one. It does not deprive the
Board of its statutory jurisdiction to reconsider OEA’s factual conclusions upon
which the Board relied in 2008. Moreover, the doctrine does not apply to
questions of fact. In addition, because the courts have never explicitly affirmed
the Board’s factual finding in this proceeding that any traffic issues would be
primarily the result of preexisting conditions, reliance on the law-of-the-case
doctrine is misplaced. Because Barrington’s petition is based on new evidence
and materially changed circumstances, there is nothing to bar the Board from
reconsidering its earlier mitigation decisions in light of the new evidence or
evidence of record that had been previously overlooked and/or ignored.

In seeking an oral argument, Barrington wishes to provide the current
Board members the opportunity to hear firsthand from both parties to this
proceeding the situation that exists in Barrington due to CN’s rail operations.
Unfortunately, Barrington must state for the record, that it believes that a
thorough reexamination of the record will prove that critical evidence
mentioned in Barrington’s pleadings has not been included in the various
oversight decisions or has been twisted beyond recognition in an effort to cover
up original errors in analysis that led to unequal treatment for Barrington on
the mitigation front. In seeking an opportunity to address the Board,
Barrington is hopeful that the Board will recognize the need to reexamine key
findings and eliminate the cookie-cutter approach reflected in the previous

oversight decisions that fails to progress beyond 2008 projections.



In deciding whether to grant oral argument, Board members are
respectfully requested to note that on multiple occasions crucial pieces of
evidence favorable to Barrington were never mentioned in the FEIS, the 2008
Final Decision, and in subsequent oversight decisions. For example, even
though it has been claimed that “the conclusions of Barrington’s 2008 traffic
study,” which were filed with the Board on September 30, 2008, caused the
Board to conduct its own traffic study (the “VOBTOA”), why weren’t the
numerical results of Barrington’s traffic study mentioned in the FEIS and in
the Board’s 2008 Final Decision? Because Barrington’s study projected over
135 hours of vehicular delay at the U.S. Hwy. 14 crossing versus OEA’s claim
of just 31 hours as a result of CN’s planned operations, there is no denying the
relevance of that evidence.

Also, while the Board has claimed in court and in its oversight decisions
that it considered a number of other factors, such as “the importance of the
highway at the particular crossing to regional traffic flows,” it somehow failed
to notice that U.S. Hwy. 14 had been designated a Strategic Regional Arterial
(“SRA”) route. When Barrington and the Chicago Metropolitan Agency for
Planning (“CMAP”)!1 both called the Board’s attention to the designation, it was
dismissed with the off-hand comment that an “SRA designation was just one
factor that was considered when deciding if and what mitigation would be

appropriate.”12 This is just one example of the “whack-a-mole” approach that

11 CMAP brought this reality to the Board’s attention during the NEPA review.
However, the Board never corrected that factual error.
12 November 2012 Decision at 15.



was used to avoid undertaking a comprehensive examination of Barrington’s
evidence regarding the ever changing post-transaction impacts of CN’s freight
movements.
For example, in 2011, Barrington filed a further traffic study that pointed

out that:

“[r]ailroad crossing delays on U.S. Route 14

attributable to the Acquisition will be eliminated with

construction of a grade separation, but the benefits

will extend well beyond U.S. Route 14 itself. IL

Route 59 will see substantial benefits as well.

Post-Acquisition delays at the IL Route 59 CN crossing

will be reduced by more than 50% because traffic flow

across that crossing will no longer have to interact

with the effects of simultaneous traffic flow
interruptions on U.S. Route 14. (Emphases added).!3

However, even though the Board’s 2008 Barrington-specific analysis
evaluated mitigation strategies for Hough Street/Il Route 59, no attempt was
made to confirm or discredit Barrington’s 2008 or 2011 conclusions. In fact, it
was not mentioned in that decision or in any later oversight decision. Why
not?14

The CN-induced congestion situation of today bears little - if any -
resemblance to the projected situation in 2008. Given that the projections were
based on traffic handled by the two railroads in 2006, this should come as no
surprise. In particular, the Board cannot continue to ignore the material error

in OEA’s repeated conclusion in the FEIS that:

13 Id. at 15-16 (emphases added). Because that study assumed the movement
of 20 trains a day @ 5,800 feet in length, it too is obsolete in many respects.
However, the “silent treatment” afforded this conclusion cannot be ignored.
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[OEA] concludes that its determination in the Draft
EIS was correct and that it would be far too
speculative to include future Port of Prince Rupert
Phase 2 traffic in the rail traffic projections used in
this Final EIS.15

OEA’s conclusion was based on its acceptance at face value of untested
representations from CN and unnamed staff of the Port of Prince Rupert — both
of whom were motivated to minimize the strategic competitive advantages of
the Port and long-standing policy of the Canadian Government to maximize
Canadian diversion of intermodal traffic from U.S. ports. In addition to
stressing the environmental review uncertainties surrounding the construction
of the Phase 2 facilities, CN also claimed in 2008 that new projections indicated
potential growth in trans-Pacific intermodal between 2010 and 2020 had fallen
from “10 and 20%” to only “5 to 7.716

As the record reflects, when the Illinois Department of Transportation
and Barrington introduced overwhelming evidence in 2017 that showed that
Phase 2 was on schedule to be completed in August 2017, the Board once
again chose to accept assurances offered by CN’s senior management that
“[wlhether Phase II of the Fairview Container will be complete and precisely
when is uncertain.”!” Because his sworn testimony was contradicted by Jean-

Jacques Ruest, CN’s CMO and Executive Vice-President on April 25, 2017, it is

15 FEIS at 3.4-108. Also see, 3.4-76 where a nearly identical statement is
made.

16 Letter to Victoria J. Rutson from Paul A. Cunningham, dated October 21,
2008. The erroneous nature of the “new projections” is clearly reflected by the
CN slides in Exhibit 1 hereto.

17 April 2017 Decision, slip op. at 6, citing V.S. Reardon, Vice-President
Intermodal Services for CN, at two, dated January 30, 2017.
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plainly evident that Reardon’s testimony was, at best, fallacious. CN, which
worked in close partnership with the Port, was then aware that the completion
of Phase II was on schedule. In fact, the scheduled date of completion was
widely trumpeted in the trade press and was well known throughout the rail
industry. Given the extensive press coverage, which Barrington brought to the
Board’s attention in multiple pleadings, the decision by the Board at that time
to accept CN’s baseless representation cannot be explained or justified.

Plainly, OEA was not correct in 2008 when it declared that Phase II
expansion was far too speculative to consider. While OEA can be forgiven for
being hoodwinked in 2008 by CN and it accomplices at the Port of Prince
Rupert, there is no excuse for the total failure in 2017 to reassess the actual
impact on the citizens of Barrington caused by lengthy double-stacked
intermodal trains that now pass through Barrington. As the original Board
recognized, oversight was intended to deal with the very situation that is
highlighted by the continuing expansion of the Port of Prince Rupert. Given
CN’s misleading testimony regarding the port facilities and the further planned
expansion of the container port infrastructure at Prince Rupert, as well as the
projections presented to the U.S. Army Corps of Engineers, there is no rational
reason to continue to blindly accept CN’s dubious assurances that “the
potential impact on future traffic volumes appears minimal.”18

It is abundantly clear that the anticipated increase in carload traffic has

been consistently higher than CN originally projected. As Barrington has

18 April 2017 Decision, slip op. at 6.
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demonstrated, unbeknownst to it or the Board, CN as early as 2010 had
already advised the Illinois Commerce Commission that it had increased its
projections for the Barrington line segment to 25 trains per day. Today, the
Board is presented with a new CN projection presented to the U.S. Army Corps
of Engineers projecting an increase in the number of trains amounting to
perhaps as many as 30+ trains a day. That increase has been accompanied by
changes in CN operations that include far longer trains moving about 10 miles
slower — operational changes that were unforeseen during the NEPA review in
2008 and discounted by CN and the Board throughout the ensuing years.

The Board should also note that when Barrington initially introduced
new evidence that showed CN’s trains were moving through Barrington at
speeds that were far slower than originally projected, its concerns were
dismissed with the speculative comment that “average train speeds observed
on the EJ&E rail line in 2011 may increase as planned improvements are
completed.” November 2012 Decision, slip op. at 21. However, when Barrington
submitted new evidence in 2017 regarding even slower speeds than were
introduced in 2011 (which evidence was confirmed by CN’s admission that it
had “reduced the allowable speed through the Barrington Interlocking from the
originally projected 40 miles/hour to 30 miles/hour”), Barrington’s evidence
was dismissed out-of-hand because “some variance between what was

projected and what has occurred is expected.”1?

19 April 2017 Decision, slip op. at 8.
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Based on the foregoing examples, it should be clear to all parties that
the author(s) of the previous oversight decisions, for whatever reason, have not
only omitted key evidence submitted by Barrington (and generally known
throughout the rail industry), they appear to have arbitrarily and repeatedly
shifted the goal posts. Because of the broad exemption provided by the
Freedom of Information Act, Barrington cannot confirm whether its 2008
evidence was presented to the Board for its consideration or omitted to avoid
drawing attention to the vast discrepancy between OEA’s and Barrington’s
traffic studies. Whatever the case, an oral argument will afford the Board
members with an unfiltered opportunity to focus on the unmitigated harm that
CN’s operations has inflicted on Barrington and the surrounding region.

As Patrick Doyle recently commented in an article entitled Canadian
National: My Favorite Dirty Shirt:

Finally, because of Hunter Harrison’s decision to buy

the Elgin, Joliet & Eastern Railway Company back in

2009, the company is in the position to route much of

its freight around the Windy City. The importance of

this last variable shouldn’t be underestimated, given

that it often takes about the same amount of time to

move from Los Angeles to one side of Chicago than to

move from one side of Chicago to the other. Bypassing

this major chokepoint presents an enormous strategic
advantage to Canadian National.20

What is an “enormous strategic advantage to CN,” has been, is, and will
always be an unmitigated disaster for Barrington absent a single grade

separation that allows a fail-safe way for the public and emergency responders

20 https:/ /seekingalpha.com/article /4265782-canadian-national-favorite-dirty-
shirt.
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to cross the EJ&E in the Village. There is no avoiding the conclusion that
OEA’s study 2008 confirmed the fact that prior to CN’s acquisition of the EJ&E
Line, traffic congestion at the U.S. Hwy 14 crossing was virtually non-existent.

In the final analysis, despite repeated efforts, Barrington and IDOT have
not been able to obtain sufficient public taxpayer funding to mitigate the harm
that is being suffered as a result of CN’s “enormous” strategic acquisition. In
this regard, it appears that the bulk of federal funds allocated to Illinois have
been directed to CREATE projects, leaving virtually nothing to small
communities, such as Barrington, that have borne the brunt of CN’s expanded
operations.

Even if full public funding were available, however, why must taxpayers
underwrite 95% of the cost of mitigating the harms CN’s operations have
caused in securing such an enormous strategic (and financial) advantage for
itself? Barrington requests that the Board members ascertain the facts for
themselves through an oral hearing and then — based on a current assessment
of the changed circumstances and new evidence of even more trains looming in
the future — reconsider the prior denials of grade-separation relief.

As Prett Bharara, has recently recognized in Doing Justice:

But reconsideration is difficult, isn’t it? An opinion
once formed is hard to abandon. A conclusion once
broadcast is hard to withdraw. Witnesses, studies
show, stick to their first identification, doctors to their
first diagnosis, and lawyers to their first assessment of
the merits of a case. But the open mind has to persist
beyond the first call in decisions of law and order, or
life and death. Every conclusion must be subject to

challenge and revision. This is hard because human
beings have egos. We are stubborn. That stubbornness
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can cause tremendous injustice, especially when the
stakes are highest—when public safety is at risk.2!

Without question, that is the case herein.
Conclusion

This proceeding, which has extended over twelve (12) years, involved
eight (8) different Board members, and several requests for reopening, is just
now at the point where truly meaningful conclusions regarding the impact on
Barrington of CN’s acquisition of the EJ&E can be reached. Given the flaws in
CN’s 2007 projections that have been repeatedly exposed during the past few
years, and the new evidence that reflects the future movement of even more CN
trains in the near future, Barrington respectfully suggests that an oral hearing
will assist the Board in reaching a fair and equitable decision regarding the
contested issue of whether CN should be required to pay a significant share of
the cost of a single grade separation in Barrington - the construction of which,
as IDOT has repeatedly recognized - is solely necessitated by CN’s operations.

Given the foregoing comments, as well as Judge Tatel’s repeated
comments during oral argument that, if the Community Petitioners had
mentioned the conclusions reached in Barrington’s traffic study in the Joint
Petitioners’ Opening Brief, the Board would have been required to respond as
far back as 2012, there is no reason to perpetuate the myth that Barrington’s
vehicle delays and other related problems are primarily attributable to

preexisting traffic conditions and capacity constraints. At the end of the day, if

21 Prett Bharara, Doing Justice, 35 (2019).
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the Board’s environmental review of transactions and the subsequent retained
oversight are to have and real meaning, the current Board has both a legal and
moral obligation to live up to the commitments that the former Board members
made to the public on Christmas Eve 2008.

Respectfully submitted,

/s/ Richard H. Streeter

Richard H. Streeter

Law Office of Richard H. Streeter

5255 Partridge Lane, N.W.

Washington, D.C. 20016

Attorney for the Village of Barrington, IL

202-363-2011
rhstreeteri@gmail.com

Dated: June 7, 2019
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Certificate of Service

I, Suzanne Devane, this 7t day of June, 2019, do hereby certify that I have

served all parties of record via e-mail.

/s/ Suzanne Devane

Suzanne Devane
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