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Re:  Finance Docket No. FD 36169 - Chester County, Pennsylvania Petition for
Declaratory Order — Norfolk Southern Railway Company

Dear Ms. Brown:

[ am filing on behalf of Chester County, Pennsylvania an original and ten copies of a
Petition for Declaratory Order under 49 U.S.C. §1321 and 5 U.S.C. §554(e). I am also
requesting that given the public status of Chester County, Pennsylvania the Board waive the
filing fee for this Petition.

Please date stamp and return a copy of this cover letter as proof of filing in the enclosed
self addressed, stamped envelope provided.

FILED Very truly yours,
March 14, 2018 RICHARD R. WILSON, P.C.
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Richard R. Wilson, Esq.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. FD 36169

CHESTER COUNTY, PENNSYLVANIA
PETITON FOR DECLARATORY ORDER - NORFOLK SOUTHERN
RAILWAY COMPANY

I INTRODUCTION

Pursuant to 49 U.S.C. §1321 and 5 U.S.C. §554(e), Chester County, Pennsylvania
(“the County”) petitions the Surface Transportation Board (“the Board”) to issue a
declaratory order as to whether a line segment of railroad located in Chester County,
Pennsylvania known as the Schuykill Secondary (“the Line”) has been abandoned. The
County submits the line has been abandoned, and it is outside of the Board’s jurisdiction.
Accordingly, the acquisition of the Line by the County and its conversion to a rail trail
can not be undertaken pursuant to the National Trails Act (“NTA”) and the Board should
issue a decision to that effect.

I1. STATEMENT OF FACTS

Chester County, Pennsylvania, is a municipal governmental entity under Title 16
Pa.C.S.A. Counties. The County seeks to acquire the Line from Norfolk Southern
Corporation to preserve and dedicate it as a portion of the County’s historic network of
recreational rail trails.

In order for the Board to appreciate the circumstances behind the County’s

Petition, the County presents necessary background information. The Line is a segment
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of the Schuykill Secondary which under the Final System Plan was conveyed to
Consolidated Rail Corporation. See Final System Line Code No. 1129. (Exhibit A)
Conrail filed an abandonment proceeding for this line segment extending between
Linfield Road and State Route 422 at Pottstown, PA (Exhibit B) with the Interstate
Commerce Commission on April 9, 1984 in ICC Docket No. AB-167 (Sub No. 710N).
By decision issued on July 13, 1984, the Interstate Commerce Commission authorized
Conrail to abandon the line and directed that if the authority granted by the ICC decision
was exercised, Conrail should advise the Commission in writing immediately after
abandonment of the line of the date on which the abandonment actually took place.
(Exhibit C) Recent inquiries at the STB indicate that there is no record of Conrail filing
an abandonment consummation letter for this line segment.' Norfolk Southern Railway
Company, the present owner of the line segment, has advised that it thinks the line
segment was abandoned by Conrail but is unable to confirm that fact.

However, in 1993, the Pennsylvania Public Utility Commission issued an Order
granting Conrail’s request to abolish four at grade crossings on this line segment.
(Exhibit D) On Page 2 of the PUC order granting Conrail’s application for abolishing
five grade crossings along the line segment, the PUC stated “the Interstate Commerce
Commission at Docket No. AB-167 (Sub No. 710N) approved the abandonment of the
Pottstown (Schuykill) Branch involved in this proceeding”. Since Conrail was the

applicant in this PUC crossing abolition proceeding and represented to the Pennsylvania

' A possible explanation for this omission is that in 1984, the Interstate Commerce Commission dispensed
with requiring railroads to file written notices of consummation and simply allowed the railroads to
abandon track within one year subsequent to abandonment authorization orders. Not until January 23, 1997
did the STB publish new regulations requiring the filing of written consummation notices and as a
consequence, the consummated status of the July 13, 1984 ICC decision in AB-167 (Sub No. 710N) is
uncertain.



Public Utility Commission that the line had been abandoned, Norfolk Southern, as the
successor to Conrail, is estopped to deny that the Line was abandoned in 1984.

Prior to the enactment of the ICC Termination Act of 1995, the procedures
regarding the effectiveness of an abandonment were more informal. In the absence of
Conrail filing a Letter of Consummation, the Board may look to the applicant’s intent to

determine whether an abandonment had been fully consummated. Becker v. STB, 132

F3d 60 (D.C. Cir. 1997), Black v. ICC, 762 F2d 106, 114 (D.C. Cir. 1985). The critical
question therefore is whether the applicant demonstrated a permanent intent to terminate
rail service forever. Such an intent was explicitly demonstrated by Conrail to the
Pennsylvania Public Utility Commission in the 1993 crossing abolition application.
Moreover, the abolishment by the PUC of these four at grade road crossings and
Conrail’s commitment to the PaPUC to remove its tracks from the line segment
demonstrated that Conrail intended to permanently remove this line segment from the
National Rail Transportation Network. Thus, it is evident that Conrail fully intended to
abandon this line segment of the Schuykill Secondary and to terminate all rail service on
the line in 1984. Given the foregoing facts, Chester County seeks a Declaratory Order
from the STB ruling that since 1984, the line has been abandoned as confirmed by
Conrail in the 1993 PaPUC order.
[V.  CONCLUSION
Chester County requests that the Board issue a Declaratory Order finding that the

line segment between Linfield Road and State Route 422 was fully abandoned by Conrail



in 1984 as confirmed by the 1993 PaPUC crossing abolition order.

Respectfully submitted,

/Z[,g%M( A Jz/./sf\

Richard R. Wilson, P.C.
Richard R. Wilson, Esq.
518 N. Center Street, Ste. |
Ebensburg, PA 15931
(814) 419-8152



VERIFICATION
[, David Stauffer, Capital Projects Coordinator for Chester County, PA, verify

that the statements made in the foregoing Petition for Declaratory Order are true and
accurate to the best of my knowledge, information and belief.

D av il fj"[“‘ff’/\

David Stauffer
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. e, 1 e :w«m by PSANDOT. In mddition, Ooncafd aqroed to install chaim
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'_'mmgn ‘zhe’ apans., ~Ihe ‘subject pier shall te x:wovad & ong: foot balow grouml
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mngmm;mx profile of the romway 4. the vivinity 4f -wach. axossinq to the " .
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‘. mhiok£sh this ‘Baid vrossing Dy the removal of Lhe two western spans and bhe pxc:",,_",'.."; S

. 'wtpémte; iuxnmh all mawrj.a}. and do all. wox:k -necesmaty to abolish crcasi.ng uoa'. R o
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wpenae, tnxnstm ;u materisl and do all work necessary. to- a-tabluh and .
~mafbtain’ any. dmre or traffic contrals at’the subject cromsings that’ W be
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Jsuen mlocamd p: altarod £acn&.nea theroafcur be mamtumd by ui.d pubue
utilz.*yv s S - . . .
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CERTIFICATE OF SERVICE

I hereby certify that I have this 8th day of March, 2018 served a copy of the
Petition for Declaratory Order upon the following by first class United States Mail,
postage prepaid:

David Stauffer
Chester Department of Facilities & Parks
313 West Market Street, Ste. 5402
West Chester, PA 19380-0991

Solomon Jackson
Director of Real Estate
Norfolk Southern Corporation
1200 Peach Street, NE
12™ Floor
Atlanta, GA 30309

VS —

Richard R. Wilson, Esq.





