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Public Record
Docket No. AB-33 (Sub-No. 327X)

UNION PACIFIC RAILROAD COMPANY
-- ABANDONMENT EXEMPTION --
IN CERRO GORDO COUNTY, IOWA
(ROCKWELL INDUSTRIAL LEAD)

MOTION FOR PROTECTIVE ORDER

Pursuant to 49 C.F.R. § 1104.14(b), Union Pacific Railroad Company (“Union Pacific”) requests
that the Surface Transportation Board enter a protective order in the above-captioned proceeding, in the
form provided in Appendix A to this motion. The order is required to permit Union Pacific and the lowa
Natural Heritage Foundation (“INHF”") to provide M&StL Group, LLC (“MSL") with a copy of the
Purchase and Sale Agreement requested by MSL in its Motion to Compel Production filed on May 25,
2018. Counsel for Union Pacific conferred with representatives from MSL and INHF. Union Pacific and
INHF have agreed to provide a copy of the Purchase and Sale Agreement subject to the attached
protective order and all parties are in agreement that this motion should be granted.

Union Pacific respectfully requests that the Board enter the protective order contained in

Appendix A.

Respectfully submitted,

[s/ Jeremy M. Berman

JEREMY M. BERMAN

Union Pacific Railroad Company
1400 Dodge Street, Stop 1580
Omaha, NE 68179

Phone: (402) 544-4735

Attorney for Union Pacific Railroad Company

June 1, 2018



CERTIFICATE OF SERVICE

| hereby certify that on this™iday of June, 2018, | caused a copy of the foregmeply

to be served by e-mail on the parties listed below.

Thomas F. McFarland
Thomas F. McFarland, P.C.
208 S. LaSalle St., #1666
Chicago, IL 60604-1228
tmcfarland@ameritech.net

Andrea Boulton

lowa Natural Heritage Foundation

505 Fifth Avenue Insurance Exchange Building, Sd#é
Des Moines, 1A 50309

aboulton@inhf.org

/sl Jeremy M. Berman
Jeremy M. Berman




Appendix A

PROTECTIVE ORDER

1. For purposes of this Protective Order:

a. “Confidential material” means information or terg@al designated as
“CONFIDENTIAL,” and any information or material deed therefrom.

b. “Highly Confidential material” means informati@r material designated as
“HIGHLY CONFIDENTIAL,” and any information or matel derived therefrom.

C. “Party” means party to STB Docket No. AB-33 fSuo. 327X)

d. “Proceeding” means the proceeding and rulengaikirSTB Docket No. AB-33
(Sub-No. 327X) and any judicial review proceedingiag from STB Docket No. AB-33
(Sub-No. 327X).

2. Any Party producing information or material iiscbvery to another Party in this
Proceeding, or submitting information or matenapieadings or evidence in this
Proceeding that the Party believes in good faileats confidential information, may
designate such information or material as “CONFIOEAL” in accordance with
paragraph 4.

3. Any Party producing information or material iiscbvery to another Party in this
Proceeding, or submitting information or matermapleadings or evidence in this
Proceeding that the Party believes in good faileads shipper-specific or railroad-
specific rate, cost, quantity, routing, or othemgetitively sensitive or proprietary
information may designate such information or matexrs “HIGHLY
CONFIDENTIAL” in accordance with paragraph 4.

4. The designation of information or material aOMFIDENTIAL” or “HIGHLY
CONFIDENTIAL” shall be made as follows:

a. For pleadings, by imprinting the word(s) “Calantial” or “Highly Confidential”
on the cover page of the pleading.

b. For documents and other materials, by imprintive word(s) “Confidential” or
“Highly Confidential” on the face of each page ad@ument so designated or in a
similarly conspicuous location for non-document eniais.

C. For depositions, by indicating on the recorthatdeposition or upon review of
the deposition transcript which portions of thenseript and/or responses should be
treated as “Confidential” or “Highly Confidential.”
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d. For electronically stored information, eithgritmprinting the word(s)
“Confidential” or “Highly Confidential” on any diskr storage medium, or on the face of
each page of a document so designated.

Confidential Material may not be disclosed iy aray, directly or indirectly, to any
person or entity, except to an employee, counsekutant, or agent of a Party to this
Proceeding, or an employee of such counsel, cargutir agent, who, before receiving
access to such information or material, has redeswel read a copy of this Protective
Order and has agreed to be bound by its termsgoyngj a confidentiality undertaking in
the form set forth in the attached UndertakingGonfidential Material.

Highly Confidential Material may not be discldse any way, directly or indirectly, to
any employee of a Party to this Proceeding, ontoaher person or entity, except to an
outside counsel or outside consultant of a Party,Wwefore receiving access to such
information or material, has received and readpy @ this Protective Order and has
agreed to be bound by its terms by signing a centidlity undertaking in the form set
forth in the attached Undertaking for Highly Cordidial Material.

Confidential Material and Highly Confidential késial shall be used solely for the
purposes of this Proceeding, and not for any dithisiness, commercial, operational, or
competitive purposes.

In the event that a Party produces material veBiould have been designated as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” and inadvettently fails to

designate the material as “CONFIDENTIAL” or “HIGHLEONFIDENTIAL,” the
producing Party may notify the other parties intiwg within 10 days of discovery of its
inadvertent failure to make the confidentiality idesition and promptly furnish properly
designated material. A Party that received the rizt@ithout the confidentiality
designation must return the non-designated materidéstroy it, as directed by the
producing Party, or take such other steps as thiepagree to in writing, and must make
all reasonable efforts to recover such materiahfemy non-parties to which it may have
been disclosed, and any copies made by such ndiegpar

In the event that a Party inadvertently produnaterial that is protected by the attorney-
client privilege, work product doctrine, or any etlprivilege, the producing Party may
make a written request within a reasonable timer @fdiscovers the inadvertent
disclosure that another Party return the inadvéstgmoduced material. A Party that
received the inadvertently produced material miiseereturn the material or destroy it
immediately upon receipt of the written requestliascted by the producing Party. By
returning or destroying the material, the receivtagty is not conceding that the material
is privileged and is not waiving its right to latdrallenge the substantive privilege claim,
provided that it may not challenge the privilegaimmi by arguing that the inadvertent
production waived the privilege.

No Party may include Confidential Material aghly Confidential Material in any
pleading, brief, discovery request or responsettoer document submitted to the Board,
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unless the pleading or other document is submittetér seal, in a package clearly
marked on the outside as “Confidential Materialbj8ct to Protective Order.” See 49
CFR 1104.14.

If any Party intends to use Confidential Matkor Highly Confidential Material at a
Board hearing or mediation in this Proceedingnaainy judicial review proceeding
arising herefrom, the party so intending shall siilamy proposed exhibits or other
documents setting forth or revealing such Confidéiaterial or Highly Confidential
Material to the Board, the mediator, or the coastappropriate, with a written request
that the Board, the mediator, or the court: (alri@sattendance at the hearings or
mediation sessions during discussion of such Centidl Material or Highly
Confidential Material and (b) restrict access t® plortion of the record or briefs
reflecting discussion of such Confidential MatenaHighly Confidential Material in
accordance with the terms of this Protective Order.

If any Party intends to use Confidential Matkor Highly Confidential Material in the
course of any deposition in this Proceeding, théyso intending shall so advise counsel
for the Party producing the materials, counsettierdeponent, and all other counsel
attending the deposition, and all portions of tepakition at which any such Confidential
Material or Highly Confidential material is usedaitbe restricted to persons who may
review the material under this Protective Ordet.pdrtions of deposition transcripts
and/or exhibits that consist of or disclose Configd Material or Highly Confidential
Material shall be kept under seal and treated adi@ntial Material or Highly
Confidential Material in accordance with the terofishis Protective Order.

To the extent that material reflecting the tewwhcontracts, shipper-specific traffic data,
other traffic data, or other proprietary informatis produced or otherwise disclosed by a
Party in this Proceeding and is held and used &ydbeiving person in compliance with
this Protective Order, such production, disclosarg] use of the material and of the data
that the material contains shall be deemed essémntithe disposition of this and any
related proceedings and shall not be deemed aiviolaf 49 U.S.C. 11323, 11904, or
any other relevant provision of the ICC Terminathwst of 1995.

Except for this Proceeding, the parties adratit a Party is required by law or order of
a governmental or judicial body to release “CONFNDRAL” or “HIGHLY
CONFIDENTIAL” material produced by another Partyocmpies or notes thereof as to
which it obtained access pursuant to this Protedfixder, the Party so required shall
notify the producing Party in writing within threeorking days of the determination that
the “CONFIDENTIAL" material, “HIGHLY CONFIDENTIAL” material, or copies or
notes are to be released, or within three workengsgrior to such release, whichever is
soonest, to permit the producing Party the oppdstia contest the release.

Information that is publicly available or olsted outside of this Proceeding from a
person with a right to disclose it shall not bejsabto this Protective Order even if the
same information is produced and designated as ‘RIDENTIAL” or “HIGHLY
CONFIDENTIAL” in this proceeding.
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A “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” designation may be removed by
consent of a Party who asserts the confidentiapnpetary, or commercially sensitive
interest, or absent such consent, by appropriatisida of the Board upon application of
a party seeking to remove such designation.

Each Party has a right to view its own dat@mrimation and documentation (i.e.,
information originally generated or compiled byfor that Party or if generated or
compiled by another Party, the information the dmt@rmation or documentation was
disclosed by the producing party in the ordinaryrse of business to the other party),
even if that data, information and documentatios lbeen designated as “HIGHLY
CONFIDENTIAL” by a producing party, without secugmrior permission from the
producing party.

If a Party or parties (the “filing party or pas”) file and serve upon another Party or
parties (the “reviewing party or parties”) a pleaglor evidence containing the “HIGHLY
CONFIDENTIAL” material of the filing Party or pads, the filing Party or parties shall
also contemporaneously provide to outside coumseht reviewing Party or parties a
list of the “HIGHLY CONFIDENTIAL” information of tte filing Party or parties
contained in the pleading that must be redacted tree “HIGHLY CONFIDENTIAL”
version prior to review by the In-house Personri¢he reviewing party or parties.

Any Party that receives Confidential MateriaHighly Confidential Material that is not
the Party’s own information or material, and anipimation or material derived
therefrom, must be destroyed by the receiving RPastyemployees, counsel, and agents
at the completion of this Proceeding, except thab(tside counsel for each Party may
retain file copies of all pleadings and evidenéedfiwith the Board; and (2) in-house
counsel for each Party may retain file copies bplk@ladings and evidence which they
were authorized to review under this Protectiveedrd

Any Party filing with the Board a “CONFIDENTIALor “HIGHLY CONFIDENTIAL”
pleading in this proceeding should simultaneouidya public version of the pleading.



UNDERTAKING
CONFIDENTIAL MATERIAL

I, , have readrtitective Order served on

[ date ], governing the productionarffidential documents in STB Docket No.
AB-33 (Sub-No. 327X), understand the same, andeaigrée bound by its terms. | agree not to
use or permit the use of any data or informatiotaioled under this Undertaking, or to use or
permit the use of any techniques disclosed or mé&tion learned as a result of receiving such
data or information, for any purposes other thangteparation and presentation of evidence and
argument in STB Docket No. AB-33 (Sub-No. 327X)aw judicial review proceeding arising
herefrom. | further agree not to disclose any dataformation obtained under this Protective
Order to any person who has not executed an Urkilegtéan the form hereof. At the conclusion
of this proceeding and any judicial review procagdarising herefrom, | will promptly destroy
any copies of such designated documents obtainetde by me or by any outside counsel or
outside consultants working with me, provided, heavethat counsel may retain copies of
pleadings which they were authorized to review urlle Protective Order.

I understand and agree that money damages wotilokre sufficient remedy for breach
of this Undertaking and that parties producing aeritial documents shall be entitled to
specific performance and injunctive or other eduléaelief as a remedy for any such breach,
and | further agree to waive any requirement fergcuring or posting of any bond in
connection with such remedy. Such remedy shalbeateemed to be the exclusive remedy for
breach of this Undertaking but shall be in additiorall remedies available at law or equity.

Dated:




UNDERTAKING
HIGHLY CONFIDENTIAL MATERIAL

As outside [ counsel ] [ consultant ] for , for which I am
acting in this proceeding, | have read the Proted@rder served on [date ],
governing the production of confidential and higbbnfidential documents in STB Docket No.
AB-33 (Sub-No. 327X), understand the same, andeaigrée bound by its terms. | further agree
not to disclose any data, information or materedignated “HIGHLY CONFIDENTIAL” to
any person or entity who: (i) is not eligible farcass to “HIGHLY CONFIDENTIAL” material
under the terms of the Protective Order, or (i§ hat executed a “HIGHLY CONFIDENTIAL”
undertaking in the form hereof. | also understamd @agree, as a condition precedent to my
receiving, reviewing, or using copies of any docuataalesignated “HIGHLY
CONFIDENTIAL,” that I will limit my use of those dmuments and the information they contain
to this proceeding and any judicial review procagdirising herefrom, that | will take all
necessary steps to assure that said documentafanaation will be kept on a confidential basis
by any outside counsel or outside consultants wgrigith me, that under no circumstances will
| permit access to said documents or informatiopéngonnel of my client, its subsidiaries,
affiliates, or owners, and that at the conclusibthis proceeding and any judicial review
proceeding arising herefrom, | will promptly destany copies of such designated documents
obtained or made by me or by any outside counselitside consultants working with me,
provided, however, that outside counsel and coastdtmay retain file copies of pleadings filed
with the Board. | further understand that | musttd®y all notes or other documents containing
such highly confidential information in compliamneéh the terms of the Protective Order. Under
no circumstances will | permit access to documdetsgnated “HIGHLY CONFIDENTIAL”
by, or disclose any information contained thereirany persons or entities for which | am not
acting in this proceeding.

I understand and agree that money damages wotilokre sufficient remedy for breach
of this Undertaking and that parties producing aeritial documents shall be entitled to
specific performance and injunctive or other eduléaelief as a remedy for any such breach,
and | further agree to waive any requirement fergcuring or posting of any bond in
connection with such remedy. Such remedy shalbeateemed to be the exclusive remedy for
breach of this Undertaking but shall be in additiorall remedies available at law or equity.

OUTSIDE [COUNSEL] [CONSULTANT]

Dated:






