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Before the 
SURFACE TRANSPORTATION BOARD 

Docket No. EP 665 (Sub No. 1) 

RAIL TRANSPORTATION OF GRAIN, RATE REGULATION REVIEW 

PETITION FOR RECONSIDERATION 

Preliminary Statement 

Larry R. Miller, Jr. /for and on behalf of SMART/TD 

General Committee of Adjustment G0-386 (SMART/TD GO-

386), submits this Petition for Reconsideration of fhe 

rulemaking:policy statement, issued by the 

Surface Transportation Board (STB or Board), decided 

December 28,2016 (served December 29, 2016), 82 Fed. 

Reg. 805-9 (Jan. 4, 2017) . 2 /sMART/TD G0-386, asks the 

1/General Chairman for SMART/TD, with offices at 1436 A 
Street, Washougal, WA. Mr. Miller is the successor to 
previous General Chairman G0-386 participants (John D. 
Fitzgerald; Jay L. Schollmeyer) in these Ex Parte 665 
proceedings. SMART/TD G0-386 is the successor to UTU G0-
386. Merger of United Transportation Union and SMART/TD 
was implemented in August 2014. 

2/The rulemaking:policy statement was jointly issued 
with Docket EP 528 (Sub-No. 1), Publication Requirements 
For Agricultural Products. This petition does not 
comment on the proposals advanced in EP 528 (Sub-No. 1). 

- 2 -



Board to reopen, reconsider, and vacate that part of the 

decision which establishes the agency's policy statement 

that announces complainants with only indirect damages 

must show a higher level of damages to acquire standing 

to progress their complaint. The decision suggests the 

Lujan standard.2/ The agency's policy statement is not 

restricted to grain rate matters, but applies generally 

to all complaint proceedings. 49 U.S.C. 11701, et seq. 

This petition for reconsideration of the policy 

statement is brought pursuant to 49 CFR 1110.10, and is 

based upon material error. It is timely. It does not seek 

review or address portions of the December 29, 2016 

rulemaking decision dealing with aggregation of claims. 

The December 29, 2016 decision at the outset, pp. 

1,3,5, announces its policy statement for "aggregation of 

claims and standing." However, the "standing" policy is 

not codified for publication in the Code of Federal 

Regulations. See: 12/29/16, Appendix B. The 

"standing" policy to be followed is set forth in the 

decision's text at 7. In essence, the Board will now 

3/(Decision, 7). Lujan v. Defs. of Wildlife, 504 U.S. 
555, 560-61 (1991). 
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impose the "standing" requirement for most judicial 

actions governing Article III federal courts, to be 

likewise applicable to Board complaint proceedings. 

The Standing Policy Statement 

The policy statement is set forth at Decision, 7: 

Under 49 U.S.C. § 11701(b), a person, including 
a governmental authority, may file a complaint with the 
Board about a violation of part A, subtitle IV of title 
49 by a rail carrier providing transportation or service 
subject to the Board's jurisdiction. Under§ 11701(b), 
the Board may not dismiss such a complaint because of the 
"absence of direct damage to the complainant." Thus, the 
statute permits parties to bring a rate complaint, even 
if they have not been directly harmed or did not directly 
pay for the transportation for which relief is sought: 
Accordingly, grain producers (and other indirectly harmed 
complainants) that file rate complaints cannot be 
disqualified due to the absence of direct damage. 

At the same time, complainants that allege indirect 
harm in rate complaints must still have standing in order 
to proceed with a complaint, which is determined by the 
Board on a case-by-case basis. In making such 
determinations, the Board is "not bound by the strict 
requirements of standing that~otherwise govern judicial 
proceedings," but it may still look to the courts' test 
to determine whether a party has standing to bring an 
action. See Riffin-Aquis. & Operation Exemption-in York 
Cty., Pa., FD 34501, et al., slip op. at 5 (STB served 
Feb. 23, 2005) (citing N.C.R.R.-Pet. to Set Trackage Comp. 
& Other Terms & Conditions-Norfolk S. Ry., FD 33134, slip 
op. at 2n.9(STB served May 29, 1997); Mo.Pac.R.R.-Aband.­
in Douglas Champaign & Vermillion Cty.,Pa., AB 3 (Sub-No. 
103), slip op. at 3n.4 (ICC served Nov. 3, 1994)). When a 
complainant files a rate complaint, the Board may 
consider, for instance, whether the complainant has 
suffered an injury in fact, whether the injury is fairly 
traceable to the defendant's challenged conduct, and 
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whether the injury is one likely to be addressed through 
a favorable decision. See , FD 34501, et al., slip 
op. at 5. (citing Lujan v. Defs. of Wildlife, 504 U.S. 
555, 560-61 (1991)). Indirect damage, therefore, is not a 
bar to grain producers or other indirect purchasers of 
rail transportation bringing a complaint, but such 
complainants must still establish that they have standing 
to proceed with a complaint. 

Interest of SMART/TD G0-386 

This petitioner, as well as other employee 

organizations, frequently participate in STB proceedings, 

often as complainants or intervenors. Although such 

parties may not be seeking damage awards for themselves, 

they still have an interest in the outcome of 

proceedings, such as those involving discontinuance of 

lines or services, or carrier unification or financial 

transactions, as such may affect carrier operations, and 

otherwise affect employment opportunities or conditions. 

Employee interests run throughout Part IV, Title 49 

U.S.C., and employee interests also are embraced in 

several criteria of the rail transportation policy. 49 

u.s.c. § 10101. 

The inclusion of U.S. Constitution Article III court 

standing requirements into administrative proceedings 

would substantially curtail employee participation in 
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Board proceedings and prevent relief in numerous 

situations. 

ARGUMENT 

I. THE STANDING DECISION DOES NOT 
FULLY RE CT RAIL INDUSTRY VIEWS. 

The December 29, 2016 decision does not adequately 

set forth the various positions of the rail carriers on 

the standing issue. As an example, the decision asserts 

the carriers generally do not oppose shippers' request 

for clarification on standing. (Decision, 6). To the 

contrary, there are apparent differences of opinion i'n 

the industry, with the decision appearing to commingle 

issues of standing, reparations, aggregation of claims, 

etc., and apparently overlooking contrary or inconsistent 

views. For example, the decision asserts rail carriers 

generally do not oppose shippers' request for 

clarification on standing. (Decision, 6). However, BNSF 

opposes the request for clarification. (Decision, 7). 

BNSF stated that no valid guidance on standing could be 

based on the current record. (BNSF, 8/25/14, at 36-37; ID 

236508). The Association of American Railroads considered 

standing clarification to be "unnecessary." (AAR, 8/25/14 
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at 24-28; ID 236531). Thus, the decision does not fairly 

reflect the industry position. 

The Board's May 8, 2015 Notice of Public Hearing 

listed six specific subjects for discussion for the June 

10, 2015 hearing, none of which included standing. Also, 

in its August 31, 2016 decision, the Board said it was 

not including the issue of standing in that decision. 

(Decision, 8/31/16, at 3n.3). 

It appears the standing subject was first raised by 

two shipper organizations, predicated upon court standing 

requirements, particularly the McCarty Farms, Inc. 

litigation. It is unclear why these shipper interests 

sought to bring the court standing requirement into STB 

administrative proceedings, since for many decades the 

ICC, followed by STB, have not tried to impose the 

federal court standing requirement, owing to federal 

legislation, particularly §13 of the original Interstate 

Commerce Act. ICC v. ~~~, 194 U.S. 25, 39 (1904). The 

Board's decision opined that agricultural producers and 

grain producers should be able to establish standing 

anyway. ( Decision, 7) . Thus, the net ef feet of the 

Board's discussion of its standing requirement would be 
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to impose an unneeded requirement for grain producers, 

yet pose a harmful requirement for other interests, such 

as rail employees and members of the public who now would 

be unable to receive the absence of direct damage 

protection of 49 U.S.C. § 11701(b). 

II. THE DECISION ERRS AS A MATTER OF 
LAW IN ADOPTING A POLICY TO DENY 
STANDING TO PROCEED WITH A COMPLAINT 
UNDER THE FEDERAL LUJAN STANDARD. 

The Board's December 29, 2016 decision acknowledges 

that grain producers and other indirect purchasers of 

rail transportation can or a complaint, but 

the decision claims that such indirect interests must 

still establish standing to proceed with a complaint. 

Such distinctions between ''file," "bring" and "proceed," 

are absurd and ridiculous. The statute has plain meaning: 

§ 11701(b): 

.. (t)he Board may not dismiss a complaint 
made against a rail carrier providing 
transportation subject to the jurisdict­
ion of the Board under this part because 
of an absence of direct damage to the 
complainant. 

The above provision has been in place for over one 

hundred years by the former ICC and now by STB without 
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substantive change. It has been upheld by the Supreme 

Court. Interstate Commerce Commission v. Baird, 194 U.S. 

25, 39 (1904). The S does not have discretion to strike 

out this statutory language, and then impose the Lujan 

requirement that the Board consider whether a party, such 

as SMART/TD G0-386, must establish injury in fact, 

whether bhe injury is fairly traceable to the carrier's 

conduct, and whether an injury is likely to be addressed 

through favorable decision.ii 

The Board's decision on this point, at p. 7, cites 

its own Riffin decision 12 years ago, which did not 

decide the case on the this standing issue, but rather 

referred to two other agency cases, both citing an 

unpublished case, decided 21 years ago, in 1994, 

involving the United Transportation Union's Illinois 

Legislative Board, Mo.Pac.R.R.-Aban.-in Douglas, 

Champaign & Vermilion Ctys, Ill., AB 3 (Sub-No. 103); 

slip op. at 3n.4 (ICC served Nov. 3, 1994)). This single 

ICC decision on the standing issue, states the exact 

opposite from that now contended by the Board in the 

i/(Decision, 7). Lujan v. Defs. Of Wildlife, 504 U.S. 
555, 560-61 (1991). 
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instant decision, and recognized standing for the labor 

representative. It is attached hereto as Appendix A. 2 / 

Clearly, the ard's legal reasoning for issuance of 

its standing policy statement is invalid. 

CONCLUSION 

The Board should find material error. The 

policy statement for standing to proceed with a complaint 

should be reconsidered, and the proceeding reopened so as 

to vacate the Board's new policy statement for standing. 

January 24, 2017 

Respectfully submitted, 

GORDON P. MacDOUGALL 
1025 Connecticut Ave., N.W. 
Washington DC 20036 

Attorney for Larry R. Miller, Jr. 

2/ See: Appendix A, p.3n.4. The decision is unavailable 
on the STB's website, as the latter indicates decisions 
generally are restricted to the prior six years. The STB 
has not issued printed volume reports since 2004. 
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s.:.=n,a !a ee~•rr.•1 ~~ t.t1.• ett•c~ of Ui.• KP/ Grar.:I Pra1r1.• 
arraff1e::.er.t. on la.t.or F£"'0te~icn. 51..C.O?U• c:o.n;:ern •••=-- to t• 
~~ ftP will r••~ ••.r,,i~• on Cle 111\ti ac-w and. at ar:::e tuturo 
~)' :,!,p~ U:Ulllctl ..,,. 11M .~ clhnc,v AIIV abllq&UC>ft to p~Kt 
~!=-;-••• P\ln~a.tr: :.o Pcns;c in;a !.iDI• MV future obanoo~nt, 
•ti..r.r••r ~: occura, =:.ay ot\ly ee effei:t.td p,.anu.ant. t.o aut..norttV •• 
11r, rt. :..n t.h!.a proc:ee:ticq. IJy •u~ut.e. tl'la~ a•.a.r~.ar,t.y reQ\,lir•• 
~ ~,1~1on o: Otnon snon: llr:t c:andl~ .an. • . 

ni. sol• pr.,t.ea~,n.qi a.b1Fp,er abd tbe c.arr1•r or• r.ot ,uk1n9 
.a to d1~us.a 'tb1s proc:O.-:S1ru; or ot.hanr1u atircq:a:e t.be orA 
fr-o<:•~• · Ibey eerely ••k us eo w1t..tlhQld acttan an Ulie r•opon•d 
ea•• FCminq t.h91r u.u o! a.o •lt.em.a.~1v• ~ran.tipona~lcn. 
arra.nq:•:.en!. . Th• orA proc:e.aa ~-o:Jld rc::.atn •'lil'aUabl• U t:h• 
C::=tJ.aioc dect~ '!.O reai.ma ccm.a1de..ra~ion ot Ulls c•._. ~t 1ceo 
':i.::e in tbe fu;t:u.re. ~:pon1nq ccnatder-.ation of tn• ••~ion 
1090S proc.a• no., \fill n.o-e b.ans t.b.e !nureau or lAb-0-r becaua•. 
u PCP pouit.a o,u::.. we c.ay not 1.CPOU labor prot.e~i.vo eoncUt.ton.s 
for ••~i on 10,0, t.r.t..nNl:1:lona. Si-rt?:901 y, I ,C,C,. 160 r. Jd 126 
P"-" Cir. l085J, an,. Una.I <74 U.S, 1055 Cl9Hl. and ~ 
y I c.c .. ,u r.Zd un r,u, Cir. uni.~ IUILIJl.:j •" u.s, 
1~5, C 19161, It -::.. Of A pha" la """"eeaH(ul 1ftd I\P oiluulcna 
tha line. l.t.t-cr pro~~lo.n •u:.=.a'-lCAlly •s-plJ.•• to adv•r-1aly 
a((ect.e'1 ~loyon. '· 

n.e "~t to IU>ld tbla Froceedlftrl lit &t4',-an.::e wl 11 l>e 
q:ra.at.ed. ..c.a\l.&4 ~" an •FF-&ra::i;t inc:ma1at.en:ia• · -. t.be 
re=ortS u t.o tJle aut.\a ct t.t.e 11..na. Cr~ Pra1ri••• an:3 11P'• 
cleact'iptlon _o! tbeir c,: -•.zactuAl arr&1J9a:ent . •NI Ute 1::sp6<:t or 
uut arr""".,.."' Oft rai, l•l>or, vtt vlll raqulr• Grand Pcalrl• and 
KP t..o .-u=1t • 1utu.a nport C!2i ~• taeuu 90 day• frcn t.n.• 
M.nic:e data c,f Ulio dec:Ulm>, Any pany, tncl""ln>i S1=cu, aoy 
sw=tt. 1tttar::£UC>1> at tae ...,,., tu.. Any part/ c.,,y U>•n r He ~ 
"Plr lO d&ya ui.enate.r. 

ma ac:ti.clJ v111 =• uq:,1Uea.n1:.ly atrea either the quality 
or U!.e h1.m.4n •n~1rcr.:.n~ or tb.e ca:nae~•~Lon of en.rqy ro•o~r~••· 

1. Tbia p~ce""3u,,; L• E;eld u, ~y-=•· 
2. <.rand Prur1• AM l'!P =-t s=tt. 1 natwi raport 90 day• 

atur t.n.e .. rvice of t..bU cact•icm &rd arry party QJIY alJJ:n:llt. 
u1tonucion n u.. u,,.a t.u:a. Rqli•• "'"l' i,e tll.14 ao a•v• 
U.rHftor. 

I . Thia ucutrm 1• etc~tve OJI u,a c!At. c,f Hrvtc:e , 

lty ""• cac,1H1on, Ouln:.an 1'.dlcmalc:I. vie:• ChalrDAn , 
l'?lllll~. and cm:zi1u10Mn s~. 1tarq111 an.1 Owen . \"fee 
Chalnun rec-.,..-,i t>enelt 1JI Ulla pni<:eedlnq . 

V•mon "'· IIUHua 
leeratuy 

-.,... tl>9 CcmaLHion h an ad:lilllnraun a,ieney &"4 
~ r.ot ac:t. 1.0 a nrictly 1,,,Ucial c:.pacity, ,...,,.. 1• corroct 
1JI .-Utinq t.1!.u \le cl<> not uc:l""" part.1•• Cor lai:ll ot etaftd11>9 , 
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