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Before the
SURFACE TRANSPORTATION BOARD

Docket No. EP 665 (Sub No. 1)

RAIL TRANSPORTATION OF GRAIN, RATE REGULATION REVIEW

PETITION FOR RECONSIDERATION

Preliminaryv Statement

Larry R. Miller, Jr.l/for and on behalf of SMART/TD
General Committee of Adjustment GO-386 (SMART/TD GO-
386), submits this Petition for Reconsideration of the
rulemaking:policy statement, issued by the

Surface Transportation Board (STB or Board), decided
December 28,2016 (served December 29, 2016), 82 Fed.

Reg. 805-9 (Jan. 4, 2017).2/SMART/TD GO-386, asks the

1/General Chairman for SMART/TD, with offices at 1436 A
Street, Washougal, WA. Mr. Miller is the successor to
previous General Chairman GO-386 participants (John D.
Fitzgerald; Jay L. Schollmeyer) in these Ex Parte 665
proceedings. SMART/TD GO-386 is the successor to UTU GO-
386. Merger of United Transportation Union and SMART/TD
was implemented in August 2014.

2/The rulemaking:policy statement was jointly issued
with Docket EP 528 (Sub-No. 1), Publication Requirements
For Agricultural Products. This petition does not
comment on the proposals advanced in EP 528 (Sub-No. 1).
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Board to reopen, reconsider, and vacate that part of the
decision which establishes the agency’s policy statement
that announces complainants with only indirect damages
must show a higher level of damages to acquire standing
to progress their complaint. The decision suggests the
Lujan étandard.i/ The agency’s policy statement is not
restricted to grain rate matters, but applies generally
to all complaint proceedings. 49 U.S.C. 11701, et seq.

This petition for reconsideration of the policy
statement is brought pursuant to 49 CFR 1110.10, and is
based upon material error. It is timely. It does not seek
review or address portions of the December 29, 2016
rulemaking decision dealing with aggregation of claims.

The December 29, 2016 decision at the outset, pp.
1,3,5, announces its policy statement for “aggregation of
claims and standing.” However, the “standing” policy 1s
not codified for publication in the Code of Federal

Regulations. See: Decision, 12/29/16, Appendix B. The

“standing” policy to be followed is set forth in the

decision’s text at 7. In essence, the Board will now

3/ (Decision, 7). Lujan v. Defs. of Wildlife, 504 U.S.
555, 560-61 (1991).




impose the “standing” requirement for most judicial
actions governing Article III federal courts, to be
likewise applicable to Board complaint proceedings.

The Standing Policy Statement

The policy statement is set forth at Decision, 7:

Under 49 U.S.C. § 11701(b), a person, including
a governmental authority, may file a complaint with the
Board about a violation of part A, subtitle IV of title
49 by a rail carrier providing transportation or service
subject to the Board’s jurisdiction. Under § 11701 (b),
the Board may not dismiss such a complaint because of the
“absence of direct damage to the complainant.” Thus, the
statute permits parties to bring a rate complaint, even
if they have not been directly harmed or did not directly
pay for the transportation for which relief is sought.
Accordingly, grain producers (and other indirectly harmed
complainants) that file rate complaints cannot be
disqualified due to the absence of direct damage.

At the same time, complainants that allege indirect
harm in rate complaints must still have standing in order
to proceed with a complaint, which is determined by the
Board on a case-by-case basis. In making such
determinations, the Board is “not bound by the strict
requirements of standing that otherwise govern judicial
proceedings,” but it may still look to the courts’ test
to determine whether a party has standing to bring an
action. See Riffin-Aquis. & Operation Exemption-in York
Cty., Pa., FD 34501, et al., slip op. at 5 (STB served
Feb. 23, 2005) (citing N.C.R.R.-Pet. to Set Trackage Comp.
& Other Terms & Conditions-Norfolk S. Ry., FD 33134, slip
op. at 2n.9(STB served May 29, 1997); Mo.Pac.R.R.-Aband.-
in Douglas Champaign & Vermillion Cty.,Pa., AB 3 (Sub-No.
103), slip op. at 3n.4 (ICC served Nov. 3, 1994)). When a
complainant files a rate complaint, the Board may
consider, for instance, whether the complainant has
suffered an injury in fact, whether the injury is fairly
traceable to the defendant’s challenged conduct, and

4.



whether the injury is one likely to be addressed through
a favorable decision. See Riffin, FD 34501, et al., slip
op. at 5. (citing Lujan v. Defs. of Wildlife, 504 U.S.
555, 560-61 (1991)). Indirect damage, therefore, is not a
bar to grain producers or other indirect purchasers of
rail transportation bringing a complaint, but such
complainants must still establish that they have standing
to proceed with a complaint.

Interest of SMART/TD GO-386

This petitioner, as well as other employee
organizagions, frequently participate in STB proceedings,
often as complainants or intervenors. Although such
parties may not be seeking damage awards for themselves,
they still have an inteéest in the outcome of
proceedings, such as those involving discontinuance of
lines or services, or carrier unification or financial
transactions, as such may affect carrier operations, and
otherwise affect employment opportunities or conditions.
Employee interests run throuqhout Part IV, Title 49
U.S5.C., and employee interests also are embraced in
several criteria of the rail transportation policy. 49
U.s.C. § 10101.

The inclusion of U.S. Constitution Article III court
standing requirements into administrative proceedings

would substantially curtail employee participation 1in



Board proceedings and prevent relief in numerous
situations.
ARGUMENT
I. THE STANDING DECISION DOES NOT
FULLY REFLECT RAIL INDUSTRY VIEWS.

Tﬁe December 29, 2016 decision does not adequately
set forth the various positions of the rail carriers on
the standing issue. As an example, the decision asserts
the carriers generally do not oppose shippers’ request
for clarification on standing. (Decision, 6). To the
contrary, there are apparent differences of opinion in
the industry, with the decision appearing to commingle
issues of standing, reparations, aggregation of claims,
etc., and apparently overlooking contrary or inconsistent
views. For example, the decision asserts rail carriers
generally do not oppose shippers’ réquest for
clarification on standing. (Decision, 6). However, BNSF
opposes the request for clarification. (Decision, 7).
BNSF stated that no valid guidance on standing could be
based on the current record. (BNSF, 8/25/14, at 36-37; ID
236508) . The Association of American Railroads considered

standing clarification to be “unnecessary.” (ARAR, 8/25/14
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at 24-28; ID 236531). Thus, the decision does not fairly
reflect the industry position.

The Board’s May 8, 2015 Notice of Public Hearing
listed six specific subjebts for discussion for the June
10, 2015 hearing, none of which included standing. Also,
in its August 31, 2016 decision, the Board said it was
not including the issue of standing in that decision.
(Decision, 8/31/16, at 3n.3).

It appears the standing subject was first raised by
two shipper organizatiohs, predicated upon court standing

requirements, particularly the McCarty Farms, Inc.

litigation. It is unclear why these shipper interests
sought to bring the court standing requirement into STB
administrative proceedings, since for many decades the
ICC, followed by STB, have not tried to impose the
federal court standing requirement,‘owing to federal
legislation, particularly §13 of the original Interstate
Commerce Act. ICC v. Baird, 194 U.S. 25, 39 (1904). The
Board’s decision opined that agricultural producers and
grain producers should be able to establish standing

anyway. (Decision, 7). Thus, the net effect of the

Board’s discussion of its standing requirement would be
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to impose an unneeded requirement for grain producers,
vet pose a harmful requirement for other interests, such
as rail employees and members of the public who now would
be unable to receive the absence of direct damage

protection of 49 U.S.C. § 11701 (b).

IT. THE DECISION ERRS AS A MATTER OF
LAW IN ADOPTING A POLICY TO DENY
STANDING TO PROCEED WITH A COMPLAINT
UNDER THE FEDERAL LUJAN STANDARD.

The Board’s December 29, 2016 decision acknowledges
that grain producers and other indirect purchasers of
rail transportation can file or bring a complaint, but
the decision claims that such indirect interests must
still establish standing to proceed with a complaint.
Such distinctions between “file,” “bring” and “proceed,”
are absurd and ridiculous. The statute has plain meaning:
§ 11701 (b) :

.. (t)he Board may not dismiss a complaint
made against a rail carrier providing
transportation subject to the jurisdict-
ion of the BRoard under this part because
of an absence of direct damage to the
complainant.

The above provision has been in place for over one

hundred years by the former ICC and now by STB without
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substantive change. It has been upheld by the Supreme

Court. Interstate Commerce Commission v. Baird, 194 U.S.

25, 39 (1904). The STB does not have discretion to strike
out this statutory language, and then impose the Lujan
requirement that the Board consider whether a party, such
as SMART/TD GO-386, must establish injury in fact,
whether the injury is fairly traceable to the carrier’s
conduct, and whether an injury is likely to be addressed
through favorable decision.i/

The Board’s decision on this point, at p. 7, cites
its own Riffin decision 12 years ago, which did not
decide the case on the this standing issue, but rather
referred to two other agency cases, both citing an
unpublished case, decided 21 years ago, 1in 1994,
involving the United Transportation Union’s Illinois

Legislative Board, Mo.Pac.R.R.-Aban.-in Douglas,

Champaign & Vermilion Ctys, I11., AR 3 (Sub-No. 103);

slip op. at 3n.4 (ICC served Nov. 3, 1994)). This single
ICC decision on the standing issue, states the exact

opposite from that now contended by the Board in the

4/ (Decision, 7). Lujan v. Defs. Of Wildlife, 504 U.S.
555, 560-61 (1991).
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instant decision, and recognized standing for the labor
representative. It is attached hereto as Appendix A.i/
Clearly, the Board’s legal reasoning for issuance of

its standing policy statement is invalid.

CONCLUSION

The Board should find material error. The
policy s%atement for standing to proceed with a complaint
should be reconsidered, and the proceeding reopened S0 as
to vacate the Board’s new policy statement for standing.

Respectfully submitted,

GORDON P. MacDOUGALL
1025 Connecticut Ave., N.W.
Washington DC 20036

Attorney for Larryv R, Miller, Jr.

o

January 24, 2017

5/ See: Appendix A, p.3n.4. The decision is unavailable
on the STB’'s website, as the latter indicates decisions
generally are restricted to the prior six years. The STB
has not issued printed volume reports since 2004.
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APPENDIX A
p. 1 of 3

SNTERSTATE COMMERCE COMMISSION NV B
DECISICH
Socker Uz, AB-) (Sub-No. 103)

MISSOURI PACIFIC RAILRIAD CUMPASY==~ABANDCMNMENT --
1% DOUSLAS, CHAMPAIGH AND VERMILION COUNTIES, L
(WESTVILLE AND JAMAICA BRANCHES)

Decided: OcTcber 20, 1953

Cn ®arcs J& and Apr:i! 8. 1998, Groand Pra:rie Coop. lnc.
1Grand Prairie; and Pavrick W. Simmons. Director of the lilincis
lazislative Board of the United Trarnsportaticn Tmion (Sic=onsg
filed perizicns T2 recpen this abandonzent proseeding.
Subsequestliy. Srand Preirie and Mimsouri Pacific Railrocad Coczpany
(MP) Jourtly reguested the Co=mygzsion L2 withhold acticn on Crand
Proirie’s petition €2 recpen, unless othervise reguested sy Grand
Prairie or MP. ®e will hold Tois procesding 0 abayanse, subject
To A STATLS TepSIt Jus FO0 duys LIy Tihe service dats of this
decision.

BACFZROTND

By decision served Decester 8, 1992, we granted Mi's
ApPliCETICH TC atsndss 36.%2 nmyiles of rail lins in lllinols.
Crand Prairie sought recunsideratisn of tha decisicn 1nsofar as
1t applied to a %.7-nile segrment of the line betvewn Vilia Grove
and Broadlends, Il.- AfTer ow denied 1rs petiticn for
reccasideration, Seand Prasr:e filed anm cffer of financial
assistance (CFAl undsp 49 T.5.C. 1290% 1o subsidile MP's
saniirued cpearaticns over the %.l-xale Iine. In & Jecision
served June &, 1993, we sat tearss 4nd conditions for the sumsidy.
Seg ¥ 1.C.C.28 73, Grard Prair:e refused o sccept those Terss
anid en July 2, 1991, e issued & CITU for the Villa Croves
Ercadlands segtent.

Cu judicial review, tte C2art ©f appeals uvpheld the
apandcrrent decisicn. byt resanded our OFA subridy detarainstion.
L0, 16 .33 789 (7th Cir. 19945. By
dacisicn served Marcn 4, 1994, we vacsted MP's certiflicate of
=ent and revpentd the procesding relstive o ths subsidy
i1ssue. On March I8, 1994, Crand Prairie filed s petiticn asking
that the underlying abacdcrrart decivicn Se recpened, cicing an
increass in traffic subseyuent To ke record closing. Sicsons
alwd liled o peTitics o feSpen ©n tha grounds that MPs traln
cos%s vere lower than those aoted in cur atanduntent decisisn,
TP replied in sppositisn t» oots petiticns.  On April 22, 1994,
«a held the schedula for scEeitring svidance cn the subsidy issue
1N ateyance pending sctiss o The petiticns U recpen.,

Cn July 13, 1994 CGrand Prairie regiested, with HP's
centurrence, that its petiticon 1o rsdpes be held in sbeyunce.
Craz3d Prairie statss that: (I} Grand Prairie and MP have entered
inTo & UTANEPOTrTATICH CIntracst cnder 49 U.S.C. 10713 for MF o
Provide Sertain rail trAnSportaticn services oo this lins
sagzent: (2} nelther the ConIract BIT Toe EATvVice to be provided
zrder 1t censtitutes &p offer of fimsncisl assisZancs or &
resuspricn of MP‘s commor Jarrier sarvice: {J) the contract
cemcrislizes the «fISrts of poth parties o schieve a lsmg-ters
TesoluTion of the iNFCeS Presentad in this proceedingr and (4}

on Jamsary 223, 199, we issued 8 Certificste of Interim
Trail Use or Azandon=ent (CI1TU; for the 27.7-zile line portion
nct cpposed Dy Grand FPrairie.  That ssgsent (3 00 longar at 1ssue
in this prooseding.




Doczer lo. AB+~3 (Sup-Ko. ¢,

Toe IorIract snsalld Sut Ce Sohatrued as an adTi3sion agalinel
eltlter zarty‘s ntererT.

=8 replied. PFe Ippasen noldiryy Thin Case in 3-eysrce.
He l';-el TIST tne arranjerernt tatseen Grand Prairie and MP is
T2 tme finansial 1ssi3zance procedures at % U.S.C.

tZat MP's coomtinued service for Grard Prairie
constitutes cormsn CarT:33¢. Sizmons contends that ne e
Speaing on tensall 37 shippers tesides CGrand Prairie wflic =3y want
ser—ice 1N The future and that therefore Nis :nterents in thls
2358 g teycnd exployee praecricn.

MP CFFOtes Sicsons‘ reguest ta proceed on the petitions to
recpan. MP arjues that §Sim=ons lacks standing bocause 7o
iGTeresT !0 labgr protection does nat brimg his within the rane
o7 interests protected by the Interstate Comerce Act, cL1ing
SasTanR Y. 1.0.C.. 900 F.29 1023 (Teh Cir. 199Ci. MP al3o arguer
<hit even :I Sireons taAs standing, Big OPPOSLticn O tho
ranizasent And sllernative 3EIVICe srranjernent (s irrelevant
cecyuse the ToEIlEsion Ay not lZpose lADOr protectien in OFA
Froceedinga, and poat-atand t ICINAPOrTAtICR ©n 4
=SKeCC==Sa CarTier CARID (3 not Within the CazTiesion‘s
Jjuriedicticn and does not create labor protective obligations.

DISCUSSICH AXD cuwClrsions

AT tne cutset, ee cust delertine WIether e have
JUrisALCTion in ThI3 Cize. ConZe & railroad consursates
atanionrent and Ac lt:nq-r nalds 1Tself OUt am 8 co=TOn cAarrier,
the atanidcred line no lorger functions N ANTerstate or fotreign
c===erce and we \Csa jurisdiction over 1t. Applicatien Prgc.--

;. s )65 I.C.C. Si1é, 518 (19821

Y X

T.5. 632, €11-)14. Inm -rvum; that xn Fost-apanduncent 8ervice
srrangeTont Yitn Crand Frajrie is cutside our jurisdiction, MP
cites .goyglidated Pail Corp,.--Fesition for Declaratory Qrder. 1
1.0.C.2d 284 (1234), where we taeld that The Comnissicn lacks
jurisdicticn over, and labor protective sbligatians do not apply
9. & carrier's reinstitution of cvertsad or tridge cperations
<nder contract Sn o an apandoned lirs.  In that Jecision the
carrier had consus=ated The atanicnpent SutHority wWe qranted and
CUr Jurisdiction ceased. Here, altbougk we suthorired ¥° to
arandon it line. we have retaissd jurisdicticn both thrgugh our
extensicns of tRe trail use regeliating period’ and the OFA
procesy rezanded oy the coust of sppesis.’

Having found that the %Yalls Crove~Brosdlands lins has not
teen arandcned, e turn to the issue cf whather holding this
Freceeding in ebeyance--tne sutsidy porTicn is aiready in

© AT the reguest of MP and tre potential Trail ussr, the’
ragctiating pericd under the Villa Crove-Broadiands CITU bhas been
extendel several tires. Most recently, (T was extended to
Jure 17, 1794, e retsined jurisdiction over the preperty during
tress rnegotieting pericds becscse MP had not abandoned the line
and vas villing to continue trail use negctiations beyond the
previcusly irposed teras. Thus, at the partiss' raguest, ve werse
able to extend the negotiating periocd. If an agreerent (s
reasacied, wve contince to have jurisdicticn over the property
during '.za pcnod of interis trail use. Sge Pail Abandoncents-<
v 4 1.C.C.24 152, 197-38
1v87) 1 zzmn;_y_._x;. 65 r.2d 149%. 191 (28 Cir. 1308}, alf'4.
1% 5. CT. 16 (1990).

| ey Rdsbean Crein CR...Xnc. X JCC. $30 F.id 4, 746 (7th
Cir. 3997). “A juigment setting eside the 1ects [atandonrent |
2eCisicn restores the status quo ante . . .
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APPENDIX A
p. 3 of 3

“bocket No. AB-) (Sub-lo. 103)

aveyance by virtue 2! sur April 22, 199¢ order-~would imjure the
lOtereast3s representield by Sirmsng’ or coatravene the statute.
Siz=Sns 18 coacerned about the effect of the MP/Grard Prairie
arramcjezent on labor gprotestion. Sirmona' Consern seexs to Ce
tmat MP will resc-e sarvice on the line acw and at scze future
<3y 2=igaT abandcn the line and disavaw any abllgation to protect
e=plcyees purmuant o Qregon SHZrd Line. Any future skbandonsent,
~herever IT octurs, =ay aaly Pe «lfectod pursusnt o authority we
Gre T in this proceeding. By ststute, That sutharity requires

The 1=pIsition of Qregon SNOIT Ling condit.ona.

*

The sole protasting shipper and the Carrier are rot asking
us to disz2iss this proceeding or othervise abrogate the OFA
fFrocess. They terely ask us ©o vithhold actlion in this cecpened
case pending thelr uss of an slternutive Transportation
arrangezent. The OFA process wcild recsin evailable (f the
Czenission decidsd o resurne considerstion of this cspe at sore
Tize in the future. tponing consideration of the section
10908 process now vill not hars the intarests of laber becauss,
as MP points cut, we Dy Not icposs labor protsctive conditions
f2r secIion 1090% transactions. . 760 F. 28 126
{Tem Cir. 178%), gers, damied <73 U.5. 10%% (198¢), and Sirrons

. 766 F.23 1377 (7th Cir. 1va%), cery, denipd 474 C.5.
1045 {1586). [f tne OFA phase (s unsucceasf{ul and NP abandens
the line, larer protecticn autzamatically appuu To advercely
atfected exployess.

Toe rejuest to hold this pracesding in sbeyance will be
granted. Because Thare are apparent inconsistancies -1 the
record as to the status of the line. Grand Prairie’s and HP's
description of their cc <ractual arrangesant, and the izpact of
thst arracqgezent on raii labor, ve will reguire Grand Prairie and
MP to surDit & STATUS TepOTt Cu these issues 90 days froo the
service date of this decision. Any party, including Siccons, zay
submit inforsaticn at the sa=e tine. Any party =3y then file a
reply 20 days thRareafter.

This acticn will not significantly affect either the quality
of the human envircroeat or the cunsarvation of energy resources.

I in ocdered:

1. This proceeding is Leld in ateyance.

2. Grand Preirie and MP must subm=it a status caport 90 days
aftar the service of this decision and any parly cay submit
inforoation st the sace tize. Geplies zay be flied 20 days
theraattor.

1. This decision is effective cn tha dats of service.

By the Cordission, Chair=an rchemsld, Vice Chalrman

Fnillips, and Cormissioners Sicoons, Norgan and Owen. \Vice
Chairzan recussd herself in this proceeding.

Vernon A, Willisns
(STAL) Secretary

“ Becauss the Camnlssion is en adsinistrative agsncy and
doss not act in a strictly judicial capscity, Sicmons is correct
in stating thet ve do not exclode parties for lack of standing.
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