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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 36168

OAKLAND GLOBAL RAIL ENTERPRISE
PETITION FOR DECLARATORY ORDER

PORT OF OAKLAND COMMENTSIN RESPONSE TO OAKLAND GLOBAL RAIL
ENTERPRISE PETITION FOR DECLARATORY ORDER

The Port of Oakland (“Port”) respectfully submits these Comments in the above-
referenced proceeding. On May 23, 2018, Oakland Global Rail Enterprise, LLC (“OGRE”) filed
a Petition for Declaratory Order asking the Board to rule that OGRE does not require Board
approval under 49 U.S.C. § 10901 for OGRE'’s proposed track construction and rehabilitation
project in the vicinity of the former Oakland Army Base property in Oakland, California. On
August 1, 2018, the Board issued a decision instituting a declaratory order proceeding and
establishing a procedural schedule inviting Comments by September 10, 2018.> On September
10, 2018, the Board issued a stamp order granting the City of Oakland’s request for an extension
of time to file Comments until September 18, 2018.2

For the reasons explained herein, the evidence submitted by OGRE in this proceeding
does not provide a sufficient basis for the Board to make a determination about whether OGRE

would require Board approval for its proposed track construction and rehabilitation activities on

! Oakland Global Rail Enterprise- Petition for Declaratory Order, STB Finance Docket 36168, slip op. at
5 (STB served Aug. 1, 2018).
2 The Board staff informed us by telephone on September 10, 2018 that it would be reasonable for the
Port to interpret the Board' s stamp order approval of the City of Oakland’s extension request as
applicable to any Comments that the Port was planning to file in this proceeding.
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Port property. Thisis because OGRE has not yet obtained the property rightsit would need from
the Port to construct any track on Port property or clarified the scope of the usage rights that it
may obtain with respect to such track on Port property since negotiations between OGRE and the
Port about these matters are ongoing. OGRE also has failed to substantiate its assertion that the
specific track it is proposing to construct on Port property was previously used for common
carrier operations by the Oakland Terminal Railroad (“OTR”). Moreover, the Board should
deny any future request that OGRE may file® for common carrier operating rights over any
portion of Port property because OGRE has not obtained the property or other rights necessary to
use any portion of the Port’s property for common carrier service and the Port currently has no
intention of granting any such common carrier operating rights to OGRE with respect to any
portion of the Port’s property.
BACKGROUND

The Port is an autonomous department of the City of Oakland created in 1927 pursuant to
the Charter of the City of Oakland (the “Charter”). Article VII of the Charter vests the Board of
Port Commissioners (the “ Port Board”) with the complete and exclusive power to have control
and jurisdiction of the Port and vests al lega title, operational control and policy decision-
making in the Port Board. The Port and the Port Board owns, manages and controls Port land
and rail facilities on such land and are separate and distinct from the City which owns, manages

and controls City property and rail facilities thereon.

% As explained further below, OGRE has not yet sought such operating authority from the Board but has
expressed itsintention to file for operating authority over al of the trackage that OGRE plans to build
and/or rehabilitate as part of its proposed project once the Board rules on its Petition for Declaratory
Order (*OGRE Petition”).
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Both the Port and the City separately acquired portions of the former Oakland Army Base
(“OAB”) property that is relevant to the issues raised in the OGRE Petition, and each of the Port
and the City have separate rights, responsibilities and obligations with respect to those respective
properties. The Port and the City have been working together on the redevel opment of the
former OAB property with other interested stakeholders. The City is responsible for the portion
of the former OAB property in what is known as the West Gateway area and the Port is
responsible for the portion of the former OAB property that is adjacent to the remainder of the
Port’s marine terminal and intermodal yard facility.

The Port is anon-carrier that owns various portions of yard tracks within the confines of
the Port’s marine terminal and intermodal yard facility.* The Port itself does not conduct any rail
operations over this yard trackage, which is outside of the Board' sjurisdiction. Instead, it allows
a switching contractor (OGRE' s affiliate West Oakland Pacific Railroad, LLC or “WOPR”) to
provide contract switching service over the Port’ s yard trackage under a switching agreement
with the two Class | railroads that serve the Port’s marine terminal and intermodal yard facility
(UP and BNSF).

Thisisthefifth separate time that OGRE (or its affiliate WOPR) has approached the
Board seeking to obtain common carrier operating authority over some portion of trackage in the

vicinity of the former OAB property.> However, each of these previous filings occurred before

* See City of Oakland, A Municipal Corp. of the Sate of Cal. Acting By and Through Its Board of Port
Comm'rs— Acquisition Exemption — Union Pac. RR. Co., STB Finance Docket 33694, dlip op. a 3 (STB
served Aug. 13, 1999)(in this proceeding, the Port obtained a determination from the Board that its
acquisition of a portion of aline of railroad from UP did not make the Port arail carrier subject to STB
jurisdiction because the Port would not conduct any operations over the line or hold itself out to the
public to do so).
> In total, OGRE or its affiliate has sought Board authority for common carrier rail operations or related
construction activitiesin and around the Port of Oakland on five separate occasions: (1) West Oakland
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OGRE (or its affiliate) obtained the necessary property and/or contract rights to implement the
proposed service that was described initsfilings. Asaresult, the previousfilings were al
withdrawn voluntarily by OGRE (or its affiliate). The current declaratory order proceeding filed
by OGRE suffers from the same deficiency because OGRE has not yet obtained the necessary
property or contract rights from the Port, the City or the two Class | railroads that provide
common carrier service to and from the Port’ s facilities that OGRE would need to implement the
planned project described in its Petition for Declaratory Order.

In fact, while negotiations between the Port and OGRE, and separate negotiations
between the Port and the City, about planned rail operations and track construction activitiesin
the area of the former OAB are ongoing, the Port has no intention at this time of granting OGRE
any right to operate common carrier service over the Port’ s tracks or property. Therefore, the
Board should refrain from granting OGRE any common carrier operating rights over the Port’s
property. If it turns out (contrary to the Port’ s expectations and present intentions) that the
parties are able to negotiate mutually acceptable agreements which provide OGRE with such
rights to operate as a common carrier over their respective properties, OGRE would have every
opportunity at that point to request the necessary approvals from the Board once any final
agreements relating to its planned rail project were established.

For similar reasons, it would be premature and unwarranted for the Board to grant

OGRE's pending request for a declaratory order that it does not require Board approval for its

Pac. R.R. — Operation Exemption — Union Pac. R.R., STB Finance Docket 35639 (2012); (2) Oakland
Global Rail Enterprise, Acquisition & Operating Exemption —in Port of Oakland, Cal., STB Finance
Docket 35807 (2014); (3) Oakland Global Rail Enterprise — Operation Exemption — Rail Line of Union
Pac. RR., STB Finance Docket 35822 (2014); (4) Oakland Global Rail Enterprise — Operation
Exemption — Lines of R R. Owned by the Port of Oakland, Cal., STB Finance Docket 35953 (2015); and
(5) Oakland Global Rail Enterprise — Petition for Declaratory Order, STB Finance Docket STB Finance
Docket 36168 (2018).
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proposed track construction and rehabilitation activities on the Port’ s property since OGRE has
not yet obtained the property rights that it needs from the Port to build any track on Port
property, and has not clarified the scope of any rights it may obtain to use such track on Port
property. As noted above, the Port does not have any present intention of allowing OGRE to
operate as acommon carrier over its property. Moreover, the existing factual record in this
proceeding (while remains incomplete in many respects) appears to establish that the portion of
track that OGRE plans to construct on Port property in order to connect OGRE’ s planned rail
operations in the West Gateway area with the Port’ s yard trackage (which would provide the
only available physical connection for OGRE with the two Class | common carriers serving the
Port) would be located on rail right-of-way that was not used by the Oakland Terminal Railway
(“OTR”) as part of its historical common carrier operations. Therefore, the Board should refrain
from granting OGRE’ s request for a determination that it does not need Board approval to
construct such track on the portion of Port property that OGRE would like to use for its proposed
project until the record is sufficiently developed and ripe for the Board to make any such
determination.
COMMENTS

The Board Should Refrain From Issuing The Declaratory Order Requested By

OGRE With Respect To The Portion of Port Property That OGRE PlansTo Use

For 1ts Proposed Project

OGRE states that it is planning to “rehabilitate” approximately 22,200 feet of track within
what OGRE describes as existing rail right-of-way on the former OAB property that its affiliate
Oakland Bulk and Oversized Terminal (“OBOT") isleasing from the City. OGRE states that

substantially all of this planned track would be constructed and/or rehabilitated on City property,



except for an unspecified portion of its planned West Gateway Lead No. 2 track which would be
constructed on Port property pursuant to an easement held by the City.°

OGRE asserts that it does not require construction authority from the Board under 49
USC 10901 for this proposed track construction and rehabilitation project based on the following
arguments: (i) OGRE asserts that “most” of the track/right of way in question on the City’s
property has been subject to ICC/STB jurisdiction since the Oakland Terminal Railway (“*OTR”)
filed an application for authority with the ICC in 1943 to acquire and operate that track as a
common carrier serving the Outer Harbor District, and although such track reportedly has not
been used since the late 1990's, OGRE states that such track was never formally abandoned by
OTR;” and (ii) OGRE asserts that the remaining unspecified portion of such track/right of way
which is not depicted in the maps accompanying OTR’s 1943 filing with the ICC remains
subject to STB jurisdiction as “industrial track” because (according to OGRE) OTR operated

over thistrack as part of its common carrier operations.’

® OGRE explains that a segment of the West Gateway Lead No. 2 track that OGRE is proposing to build
would be located on land owned by the Port but over which the City has an easement. OGRE Aug. 21
Response a 7. As noted above, OGRE does not have the property rights necessary to construct any
portion of this West Gateway Lead No. 2 track on the Port’ s property. The City did have atemporary
easement from the Port to perform some ongoing preparatory work on this portion of Port property as part
of the OAB redevelopment project, but that temporary easement expired and no permanent easement
allowing OGRE to proceed with any track construction on the Port’ s property has been negotiated by the
parties. Moreover, the existing evidentiary record appears to establish that this portion of Port property
where OGRE intends to build a part of its West Gateway Lead No. 2 isnot part of the track or right-of-
way that was previously operated by OTR.
"In its Petition for Declaratory Order, OGRE initially claimed that all of the track it was proposing to
“rehabilitate” was part of the historical line of railroad that OTR obtained |CC authority to acquire and
operatein 1943. See OGRE July 16 Reply at 5. After the City raised questions about this claim and other
inconsistenciesin OGRE' s prior filings and in response to the Board' s questions, OGRE crafted its
current position that only some portion of that track constituted OTR’ s line of railroad and the remainder
of that track should be considered ancillary spur track subject to the Board's jurisdiction under 49 U.S.C.
10906.
8 In response to questions raised by the Board in this proceeding, OGRE’ s Response included a map
which purports to show which portion of this historical track was covered by OTR’s 1943 ICC filing and
7



In its Reply dated June 29, 2018, the City raised concerns about the adequacy of the
evidentiary record and a number of factual questions about OGRE’s claim that its track
“rehabilitation” project on City property would occur only within existing right-of-way
previously operated by OTR as part of its common carrier operations.” The City advised the
Board to avoid reaching any conclusions on OGRE'’ s request for declaratory order until the
Board clarified the regulatory status of the tracks and/or right-of-way which historically occupied
the area around the former OAB that OGRE is proposing to use for its proposed project (and
how those historical tracks and/or right of way align with OGRE’ s proposed project). The City
also submitted maps from OTR’s 1943 filing with the ICC which appear to indicate that
significant portions of the track that OGRE is planning to reconstruct in the West Gateway area
would not be within the right-of-way previously operated by OTR.*® Finally, the City expressed
its view that all or substantial portions of the historical track in question may have been used by
industries in the Outer Harbor District areato move their own goods and therefore would qualify
as “private” track which would be exempt from STB jurisdiction (which could mean that, if
OGRE was planning to reconstruct track in areas of the West Gateway which were previously
occupied by such private track, OGRE would need STB construction authority under 49 USC §

10901 for such work).

which portion was not covered by that acquisition and operation filing. See OGRE Aug 21 Response at
Exh. 2. This map does not include any milepost designations, specific points of reference or other
indications of the length of the track that OGRE believes was within or outside the scope of OTR’s 1943
application.

° Reply of the City of Oakland, California, Oakland Global Rail Enterprise — Authority to Operate a Rail
Linein Oakland, CA — Petition for Exemption from 49 U.S.C. § 10901, STB Finance Docket 36168 (June
29, 2018)(“City Reply™).

19 City Reply at 2, Exh. 1.



It isimportant to recognize that OGRE’ s filings to date in this proceeding do not address
the historical use by OTR of any of the specific trackage or right-of-way in the vicinity of the
proposed track that OGRE is planning to construct on Port property. OGRE’sfilings focus only
on the proposed track that it is planning to build or rehabilitate in the West Gateway area. Based
on itsreview of the evidentiary materials submitted by OGRE and the City, the Port agrees with
the City that there remains substantial ambiguity in the record about whether OGRE'’ s proposed
track construction and rehabilitation activities in the West Gateway area would occur within
right-of-way that previously had been operated by the OTR as part of its common carrier
service™ However, the maps and other evidentiary materials submitted into the record by
OGRE and the City appear to establish that the portion of Port property that OGRE plans to use
to build a portion of its West Gateway Lead No. 2 track (which would connect the West Gateway
areawith the Port’ s intermodal terminal yard) is not part of the property which was previously
operated by OTR as acommon carrier. This can be pieced together from the following maps and
other historical information which has been submitted into the record in this proceeding and are
described in greater detail below.

OGRE's proposed track reconstruction project would extend from the area of the former
OAB referred to as the West Gateway in an easterly direction over property now owned by the
City and then curve southwards to OGRE'’ s proposed connection with existing trackage owned

by the Port that extends in a southwesterly direction and expands into the ladders of yard

! The Port takes no position in these Comments on whether Board approval would be required for
OGRE' s planned track construction and rehabilitation activities in the West Gateway area on property
owned by the City.
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trackage that are part of the Port’s Manifest Yard and Support Yard.*> This generally can be
seen from the map dated 6/23/2015 that OGRE submitted as Exhibit 2 to its Petition for
Declaratory Order.™® The portion of proposed trackage in the upper right corner of the map,
within the diagona box under the reference to EBMUD, shows the curved area of trackage
referred to above which would connect OGRE’ s proposed trackage in the Western Gateway area
with the Port’ s yard trackage that extends southwesterly and provides the only connection to the
interstate rail network through UP.

Although OGRE never specifically explainsto the Board where it is proposing to connect
the planned trackage from the West Gateway area on City property to the Port’s existing
trackage on Port property, it is the Port’ s understanding that OGRE is proposing to build and
connect West Gateway Lead No. 2 track (“WGL 2”) on both Port and City property to the Port’s
existing L1 yard track (“Port L1") in the general vicinity of the curve described above. This can
be seen from the track charts that OGRE submitted as Exhibit 1 to its August 31st response to the
Board. More specificaly, page RR-10 of that Exhibit 1 shows this proposed connection point
between OGRE's planned WGL 2 track and the Port’s L1 yard track.** As shown on page RR-
10 of Exhibit 1, OGRE’s planned WGL 2 track (as well asits planned West Gateway Lead No. 1

track) would extend around the curve on City property onto the Port’ s property (as the point

12 The Port’ s trackage in this area runs paralld to the UP's trackage, which is separate from the Port’s
trackage by a fence demarcating the eastern edge of the Port’ sterminal in thisarea. The main connection
between the Port’ s trackage and the UP trackage is at the southern end of the Port’ s rail yard (through the
South Lead track) and there is aso alesser used connection with the UP on the northern end of the Port’s
rail yard (through the North Lead track). These connections with the UP provide the Port’ s trackage with
access to the interstate rail network, since both UP and BNSF use the UP track connectionsto serve the
Port and its tenants.
3 We have attached a copy of OGRE’ s map as Appendix 1 to these Comments.
We have attached a copy of page RR-10 of OGRE' s track charts as Appendix 2 to these Comments and
marked the relevant area for the Board’ s convenience.
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demarcated on RR-10 as the boundary line between Port and City property) and then would
connect (through the tracks labeled Port WGL 2 and Port WGL 1 that OGRE is proposing to
build on Port property) into the Port L1 track at a point roughly parallel to UP Track No. 136.°
It isimportant to note that just to the right of the curved track area depicted on map RR-10isa
structure extending in a north-south direction which is labeled “ Oakland Terminal RR OH
Trestle” Itisthe Port’s understanding that thisis the old railroad bridge™ that was formerly
used by the OTR as part of its Bridge Route extending from the West Gateway east towards the
former Y erba Buena yard in downtown Emeryville (where the OTR interchanged with the Santa
Fe and Southern Pacific). OGRE is not proposing to use any portion of that OTR trestle or
points east to connect with the Port’ s yard trackage (and its eventual connections with UP and
BNSF).

The reference to the OTR trestle on RR-10 isimportant because it appears to establish
that OGRE’ s proposed connection of its planned WGL 2 track with the Port’s yard trackage via
the Port L1 yard track would occur within right-of-way that was not operated as part of the
OTR’s common carrier operation. Thisis confirmed by the ICC filings (and associated maps)
that the City filed with the Board in its June 29, 2018 letter. Asexplained in Exhibit 1 to the

City’ s letter, which contains excerpts from the OTR’s 1943 application to the ICC, OTR was

> The Port believes thisis the portion of Port property that OGRE is referring to when it states that it
would construct a portion of WGL 2 on property owned by the Port and over which the City has an
easement. As noted above, the temporary easement relating to this portion of Port property has expired
and, although some preparatory work on this property by the City’ s construction contractor is proceeding,
OGRE does not yet have rights to construct any track on Port property.
18 The Port understands that this trestle still exists and was not removed by the City after it acquired its
respective portion of property from the Oakland Army Base because the OTR trestle was not part of that
transaction. In contrast, various spur tracks south of that location (including spur tracks which used to
exist within the right-of-way that OGRE is proposing to use to connect its WGL 2 with the Port's L1
track) were removed by the City because they were part of the old OAB property and not part of the
OTR’ s operation.
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seeking ICC authority to acquire and operate common carrier operating rights over trackage that
extended from the West Gateway area of the Outer Harbor District over the Bridge Route in an
easterly direction to the OTR’ s former Y erba Buena Y ard in downtown Emeryville (where the
OTR interchanged with the Santa Fe and Southern Pacific).'” Asfurther explained on page 6 of
that ICC filing, OTR as part of the 1943 transaction acquired aY viaduct and trackage extending
over the north leg of said viaduct to create a more efficient connection over the so-called Bridge
Route between the Outer Harbor District to the west and OTR’s former Y erba Buena Y ard to the
east. The south leg of the viaduct and any associated trackage, however, was sold to the U.S.
Army and not included in OTR’s 1943 acquisition.

Thisisall shown in the maps which were submitted as part of the City’s Exhibit 1 and
Exhibit 2. In fact, the map that was submitted as part of the City’s Exhibit 2 shows the Bridge
Route, the North Leg and South Leg of the Y track after the end of the OTR trestle, and the
location of the trackage that OTR was acquiring to operate as acommon carrier. This map,
which we have attached hereto and marked for ease of reference as Appendix 3, showsthat OTR
obtained common carrier rights to operate from the West Gateway area east to its former Yerba
Buena Y ard but did not obtain any rights to operate on the South Leg of the Y track in the
vicinity of the curve areawhere OGRE is proposing to build its connection with the Port’ s yard
trackage. This map appears to be consistent with the statement in the ICC application that the
U.S. Army had acquired the properties south of the Bridge Route trestle, and it is the Port’s

understanding that those specific spur tracks which used to exist in the curve area of OGRE’s

Y The Y erba Buena yard was located well to the east of the Port and former OAB property and no longer
exists. OTR also acquired authority from the ICC in 1943 to operate from the Outer Harbor Didgtrict east
over aroute into downtown Oakland where it interchanged with the Sacramento Northern at 40" Street
and Shafter Avenue. Thistrackage into downtown Oakland also no longer exists.
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planned connection were likely owned and used by the U.S. Army as spur or industrial tracks for
moving property around the warehouses that still existed on that portion of the Oakland Army
Base.

In addition to the indications in the evidentiary record that OTR did not operate over the
track that OGRE is seeking to reconstruct on Port property, OGRE has failed to submit any
evidence explaining whether it acquired any property and/or contractual rights from OTR itself.
OGRE hasfailed to explain whether OTR remainsin existence as alegal entity (although the
record reflects that OTR was owned at one point by the predecessors of the UP and BNSF).
OGRE also fails to submit any evidence explaining what happened to the rights that it claims
were exercised by OTR historically to operate in the West Gateway area or within other portions
of the former OAB property.

Moreover, it would be premature for the Board to grant OGRE’ s pending request for a
declaratory order that it does not require Board approval for its proposed track construction and
rehabilitation activities on the Port’ s property since OGRE has not yet obtained the property
rights that it needs from the Port to build any track on Port property, and has not clarified the
scope of any rights it may obtain to use such track on Port property. As noted above, the Port
does not have any present intention of allowing OGRE to operate as acommon carrier over its
property. Therefore, given the uncertainty surrounding the property and/or contractual rights that
OGRE may ultimately obtain with respect to any track that it seeks to build on Port property, and
given the evidence in the historical record that such track was not operated by the OTR as part of
its common carrier operations, the Board should refrain from issuing the determination sought by

OGRE until such time as these issues have been clarified and are ripe for disposition.
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. The Board Should Deny Any Future Request From OGRE for Common Carrier
Operating Rights Over Any Portion of the Port’s Property

OGRE is seeking a declaratory order from the Board in this proceeding about its planned
track construction and rehabilitation activities. OGRE has stated that once the Board provides
clarity on whether Board approval isrequired for those activities, OGRE plansto file a petition
seeking authority to operate as a common carrier over all of the trackage that it constructs (or
reconstructs).'® Specifically, OGRE states that it would seek STB authority under 49 USC §
10901 to operate as acommon carrier over the following segments of track: (i) 60,760 feet of
track on Port property;*® (ii) 22,220 feet of track that will be “rehabilitated” by OGRE and is
located on City property;?° and (iii) 13,000 feet of track which includes City-constructed rail
crossings and UP/BNSF track.?* Although not clearly stated in OGRE’sfilingsin this
proceeding, it is the City’ s understanding that OGRE intends to provide rail service over the
tracks that OGRE plans to build on City property in the West Gateway area, over the West
Gateway Lead No. 2 track that OGRE wants to build on Port property in order to establish a
physical connection with the Port’s yard trackage (and its connection with the Class | common
carriers serving the Port’ s facilities), and then over a substantial (but unspecified) portion of the

Port’ s yard trackage to the connection with the interstate rail network at the south end of the Port.

'® OGRE Petition at 5 n. 16.
19 As noted further below, the Port does not know specific Port trackage OGRE is referring to in this
statement. The entire total linear footage of Port trackage in the vicinity of the former OAB (and which
generally runsin anorth-south direction adjacent to the UP trackage on the outside of the Port’s
intermodal yard) isonly about 30,000 feet. Therefore, the Port is confused by OGRE' s statement that it
plans to operate over approximately 60,000 feet of Port trackage.
% We presume this includes the portion of the West Gateway Lead No. 2 that OGRE would like to
construct on the Port’s property, although OGRE does not clarify whether this portion of track isincluded
in the 22,000 feet.
2 OGRE has not made it clear what specific track isincluded in this 13,000 foot area or whether it has
rights from the City, UP or BNSF to use such track for its planned purposes.
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Although any OGRE request for common carrier operating authority is not before the
Board in this declaratory order proceeding,? it is imperative for the Board to understand that
OGRE does not yet have (and may never obtain) the rights that it would need to operate over any
portion of the Port’ s trackage, that negotiations between OGRE and the Port about OGRE’s
proposed use of the Port’ s property or trackage (and separate negotiations between the Port and
the City about the OAB redevel opment project) are still ongoing, and that the Port at thistime
has no intention of allowing OGRE to operate as a common carrier over any portion of Port
trackage or property. The Port isanon-carrier which does not engage in any type of rail
operations, and the yard trackage that the Port has constructed is non-carrier trackage that lies
entirely within the Port’s marine terminal and intermodal yard facility and is used by OGRE’s
affiliate West Oakland Pacific Railroad (“WOPR”) to provide contract switching service under a
switching services agreement with UP and BNSF (the two Class | railroads that provide common
carrier serviceto the Port’ sfacilities). If the Port reaches any agreement to provide OGRE with
rights to use any portion of Port trackage or property for rail operations, it would be pursuant to a
similar contract switching agreement. Thus, since OGRE has not obtained the property and/or
contract rights necessary to use any portion of the Port’ s trackage or property and the Port has no
intention at this time of granting common carrier operating rights to OGRE with respect to any
portion of the Port’s trackage or property, OGRE's request for authority from the Board to

operate as acommon carrier would be both premature and unwarranted.

2 \We note that OGRE’s declaratory order petition was captioned as “ Authority to Operate aRail Linein
Oakland, CA — Petition for Exemption From 49 U.S.C. § 10901" even though OGRE’ s declaratory order
request only relatesto its proposed track construction activities.
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CONCLUSION

For the reasons explained above, the existing evidentiary record in this proceeding
provides an insufficient basis for the Board to issue the declaratory order requested by OGRE
with respect to any portion of the Port’ s property given that OGRE has not yet secured the
property and/or contractua rights necessary to construct and operate over the track that it is
planning to build on Port property and given the indications in the historical record that such
track was not used by OTR as part of its common carrier operations. Moreover, the Board
should deny any future request by OGRE for common carrier operating authority over any
portion of Port property or trackage (unless and until such time as OGRE acquires the necessary

property or other rights to use the Port’ s trackage and property in this manner).
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Respectfully submitted,

N O et
Kevin M. Sheys/ /

Edward J. Fishman

Justin J. Marks

Nossaman LLP

1666 K Street, NW, Suite 500
Washington, DC 20006

(202) 887-1400

Danny Wan

Mary Richardson
Port of Oakland
530 Water Street
Oakland, CA 94607
(510) 627-1100

Counsel for the Port of Oakland

Dated: September 18, 2018
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Appendix 1

[Exhibit 2 from the OGRE May 23, 2018
Petition for Declaratory Order]
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Appendix 2

[Exhibit 1, Page RR-10 from the OGRE
August 21, 2018 Response to STB Questions]
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Appendix 3

[Excerpt from Exhibit 2 of the June 29, 2018
Reply of the City of Oakland ]



S 7 DAL B G T, A AR i Y DAY st Y ]




CERTIFICATE OF SERVICE

I certify that on September 18, 2018, a true copy of the foregoing Port of Oakland
Comment was served via email upon the following counsel of record:

Kathryn Kusske Floyd
Venable LLP

600 Massachusetts Ave.
Washington, DC 20001
kkfloyd@venable.com

Charles A. Spitulnik

Kaplan Kirsch & Rockwell LLP

1001 Connecticut Ave, N.W. Suite 800
Washington, DC 20036
cspitulnik@kaplankirsch.com
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