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BE OR THE 
URFACE TRAN P TATION BOARD 

STB Ex Partc No. 711 (Sub-No.I) 

Reciprocal witching 

REJ>L <.:OM E O THE 
A OCIATION OF AMERlCAN RAILROAD 

I. INTROD IO 

The opening mme11ts filed by shipp r interests in this proceeding do nothing to 

i.;ontradict the conclu i n tabli shed in th raj! iodu try s filings that th· Board' proposed 

reciprocal switching rules are unlawful for multipl ubstantive and procedural reasons. The 

shippers accept the Board' erroneous assertion that i.t bas unfettered discretion to proffer an 

interpretation of the witchjng provision of th tarute that is a 180 degr d parture from its long 

held interpretal"ion. And tJ1e appear untroubled b tl1e fact that the Board has oflered nothing in 

the nature of a reasoned ju ti fication for it d partur from its long held iew of reciprocal 

switching. Instead of addressing the substantive merits of the Board 's proposal or the soundness 

of its decision, the shippers embrace the proposed rules as a means of' ir umv nting existing rat. 

regulation standards and plead fore en further . pan ion of the regulat ry windfall that the 

Board has propo ed. 

Through their preo ·cupation with re ·iprocal witching as a vehicle for obtaining reduced 

rail rates, the shippers shine a spotlight on a central flaw in the Board 's new c nception of 

r iprocal switching: switching is no longer iewt!d b the Board as a remed to address a 

market failure or an abuse of market power· instead it is viewed as a wa to tulfill shippers' 

de ire for lower rat s through government interv nti 11 into railroad perati ns . Contrary to if 



long held view, the Board proposes to offer certain favored shippers, especially those that can 

satisfy the Board s market d minance test the opportunity t btain a mandatory swi tching order 

simply e au e they want to e served by a se nd carrier an pay lower rates. 'hippers arc 

w1troub[ed by lhe fact that alternative catTiers have not bad the economic incentive to invest in 

the infrastructure necessary to serve them r by the prosp d f rdering th in um ent owner 

both to hare the value fits investment with a ompetitor and t provide ser · ce t a competit r. 

These firms that so readily embrace government mandates t use private property of others for 

their convenience would d ubtless object vehemently if the were subject Log vernment mJ 

requiring them lo share lhefr property with competitors and pr vide service t mpetitors. 

The shippers' focus n switching as a vehic1e for obtaining rate reductions highlights Lhe 

unlawfuln s of the Board proposed ruJes. 'fbe statutory s itching provi ion does not addr ss 

the level of rail rates and cann t be us d lo v id the detailed, substantive rcquir ments o th 

separate tatulory provi i n, lhat directly address rate regulation. Those rate regulation 

pro isi n were central to the Staggers Act and they have been central to the B ard s regulation 

of rate n mark 1 d minant traffi ever in e Staggers wa ' enacted. The tatut provides one 

and only ne pathway for a shipper to seek regulatory intervention in response to complaints 

about rail rates and it et ut pecific rcquir m nts that mu t be met. 1 

allo a shipper unhappy ·with rate levels to seek a rate reduction thr ugh a grant o 

reciprocal swit hing would be to evade th· stalute's rate reasonableness provisions. 

Unfortunately, in formuJating its proposed re iprocaJ swit hing rules, the B ard has encouraged 

such attempted evasions. In doing so. it ha aHcd to adhere to the congres ional directive that it 

rely on market forces t establish reasonabl rail rates anc.l intervene only to correct an abuse of 

1 See discus ion at page - 10, infra. 
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market power. ll bas ignored the policy g a1 to minimize federal regulatory control over tl1e 

nali nal rail system to the maxirmuo extent possible. ll has disregarded lhe requirement th t it 

pr mote railroad revenue adequacy and bas disregarded the central r le that di fferenlia1 pricing 

mu I play in the a hievement and sustainment of rev nue adequacy. Apparentl emboldened by 

th B-oar<l's _proposed mks the shipper ignore the pre pts of, taggers as well. 

1n their pening comments the shippers go even further by making clear that they w'1nl 

the Board to expand the scope of the prop sed rules y al lowing switching' at interchanges J 00 

mil s or more from shipper facilities, so that the rules w uld in e t govern the prescripti n of 

many through line-haul rate .2 AAR's witness Michael Baranow k.i showed on opening tha1 

approximatel y 76 percent of non-exempt carloads in the 2014 Wa bill Sample data would b · 

pot nti lly affc ted by the Board s Prong J reciprocal witching pr posa1 using 10-mile 

distance tlu·eshold.3 The sh ippers' interchange proposals would further expand the number of 

shippers that ould seek forced switching. Through thi device, the hippers w uld also 

ci r um vent statutory limits on the prescription of through routes and would have the Board 

th roughly W1dermine the principles go eming th~ Bo rd s Botti neck Decision .4 

Without any consid r tion of the impact on railroads, the broader shipper community r 

the rail network U1 comm nting shipper woul ha c the Board expand the sc pe of new 

reciprocal switching rules in other ways that are inappropriate and unlawful. Th shippers 

suggest, without any support in the sta te regulations or case la tha.t railroads could be forced 

2 S e discussion at pages 20-26, ir!fra. 

3 pening Comments of the Association of American Railroads Verified Statement of Mi hael 
R. Baranow ki. Reciprocal vitching TB Ex Parte . 711 (Sub· o. 1) at 5 (fi led Oct 26 
2016) ( 'AA R p."). 

4 entral Puwe.r & Light o. v. S. Pac. Tran p. Co. I .T.B. 1059 (1996) (''Bottleneck I'), 
clarified, Central Power & LiRht Co. v . . Pac. Tran.p. o. 2 S.T.B. 235 (1997 ("Boltleneck 
Jr , aff'd sub nom. MidAmeri an Energy ·o. v. STB, 16 F.3d l 99 8th Cir. 19 
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to physically restructure th ir property so thut forced switching can occur in place where 

facilities do not cun·entl exi t to support swit hing. 5 They al o seek to expand the mm1ber f 

shipper ligible for for cd . wit hing by eliminating or watering down the r uirem nt in Pr ng 

2 that a shipper seeking fi reed switching must show that the incumbent railroad has market 

dominance. As to the Board s Prong 1 the hippe.rs eek to ·pand it .availahiHty hy 

effectively, and unlawfully shifting the burd no proof to railro d to show that requests f r 

forced witching are not in the public intere ·t. 7 

The proposed switch in rules are n l a lawful exercise of the Board' t tutory authority. 

Moreover, as AAR has bs r ed recently in ther contex the Board appears lo have embarked 

on a broader program to reintroduce economica.Jly unsound regulatory controls into the rail 

sector. The Board's pr po d switching rules themselves have no economic upport and indc d 

would c ntradic( ound rail con mies by u d rmining differ ntial pricing. ~I ewhere, as noted 

in AAR's coinments in Expanding Access lO Rate Relief, S 13 Ex Parte Docket No. 665 (Sub­

No. 2 the Board's pm uit fa more aggres iv regulatory ag nda also app ar to be found 

least in part on a misundersta11ding of the ·enu·al irnportan f deregulation and emand-ba cd 

differential pricing in the rail sector as enacted in the Staggers Act and reinforced by ICCT A. 8 

Regardle of the source th impetus to xpand the cope f the Board' regulatory activity 

the dangers of pursuing lh t course should b bvious. 

Unauthorized forced switching rules, which the shippers encourage here, would lead to a 

weakened rail sector unabl to replenish it as ets and unable to grow t meet the nation s 

5 See discussion at pages 26-29, infra. 

6 See discussion at pages 29-33 infi·a. 
7 See discu. sion at pages 33-35. infra. 

8 Comments of the AAR Expanding Acces. · to Rate Relief TB Ex Pane . 665 (Sub- o. 2 
at 3 11-12 (filed o . 14 2016). 
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economic needs or to adapt to changing market conditions. The Board should heed the rail 

transportati n policy establi hed by CongTe t 'minimize the need for Federal regulatory 

contr I over the rail tran p rtation system' and to resort t r~gulation onl when regulation is 

required.' 49 U.S.C. § IO IO I (2). Accordingly, the Board's proposed switching rules must b 

withdrawn. 

II. PPORTER Ii '"THE PROl'O ' ' J) l{ L • OBORAT THAT THE 
F R ED SWIT HING PROP AL 1 AN UNDI GU ISED A D UNLAWFUL 
FORM OF RATE REGULATJO 

The Support r · View the Pr1.>poscd Rule Primarily as a Vehicle to Obtain 
Lower Rail ate 

The supporters of forced witching are unabashed in viewing the Board s proposed rule 

primarily a a vehicle to obtain lower rail rates.9 For example, th Allianc for Rail CompetWon, 

et al., view the use of witching as am ch ni m to obtain lower rates as 'entire! legitimate. •10 

9 Although the shipper al o assert that the p·urpose of the new switching rule proposed by the 
Board js 'to facilitate rail-to-rail competition'' that claim i a mere pretext. ee, .g., Comm llL ' 
Submitted b the Shipp r alition for Railr ad Competition Reciprocal 1itching STB .. x 
Parte o. 711 uh- . 1 at 2 (fi led Oct. 26 20 l 6) (' hjpper Coalition p. '). The shipper ' 
real obj ctive is to obtain reduced rates with ul having L invoke the stanrtory rat· 
reasonablcnes provisions e tabJished by C ngress. 

10 Opening omments of Alliance for Rail om petition, et al., Reciprocal wir hing STB • x 
Parte No. 711 (Sub-No. 1) at 10 filed O t. 26, 2016) ( 'AR p.' ). See al o omments of 
Diver ified CPC International Inc. Reciprocal Switching, 'TB Ex Parte . 711 Sub-No. I , at 
6, J l (fi led ct. 26, 20 J 6) forced switching w uld resolve th problem of competitive rail rate 
and contr I co ts) ( 'Diver ified CPC Op.' · Comments of th Dow Chemical ompan , 
Recipro a/Switching, B ·xParteNo. 711 ub-No. l)1 at7(filed0ct.26 2016)("Dow p.") 
("enhan ed competition rcatcs the potential for belter service at more efficient rate levels '); 
Comment of Jason Tininenko Transportation Manager, Freeport-McMoRan Inc., Reciprocal 
Switching, B Ex Parte o. 7 11 (Sub-N . 1) at 7-8 fil d Oct. 26, 2016) (forced witching 
would res Ive the 'anti-comp titive ituati n'' where a ' la s I carrier control the pricing on th 
line haul p rtion of the movement and can ontrol who the sh rt line railroad can interchang 
with and the switch fee it pays to the short Ii ne ')· Comments of Shell Ch · mica! LP, Reciprocal 
Switching TB Ex Parte No. 711 (Sub-No. I). a1 l (fi led ct. 2 2016) (forced switching would 
improve in entivcs to ''maintain a competiti c price') 'Sh 11 p."); Comments of TI1e 
Chem ur:; Company R ciprocal Swilchin TB Ex Part o. 711 Sub-N . 1 ), at 1 (filed Oct. 
26 2016) suggesting forced switching w uld reduce rail rates at 'captive lo ations . 



ARC states that ' [f]or many single-served shippers the possibility of shifting their business to 

another railroad is the nly hope the shipper ha f getting rcas nable rates and/or a reasonable 

le el of er ice uality from the rai lroad they currently us . ' 11 any commenter · are explicit 

regarding their dissatisfacti n with pursuing reduced rates through the statutory rate 

reasonableness provision-. ' hus, Cargill upp rls an expan. i n f forced ~ wit. hing becau c 

"[t]h idea that existing r gulations constram rates on captive traffic is unreaJi · ic. ' 12 And 

another hjpper commenter asserts that 'the absence of a viable competitive- witching remedy is 

exacerbated b , hat is es cntially a lack f ffcctive alternative methods f ·hallenging unduly 

high rates. 1 

h1 many instance::;, the shippers' preoccupation with the use of switching as a vehi le to 

obtain redu ed rales is renc ted in their cont ntion hat compensation fo r fi reed witchjng must 

be co t-bascd or hjpp r · would lose the benefit of forced swit hfag. In th ir crified Statement 

in suppo1i of the Shipper Coalition, Messrs. rowley and Fapp argue for a cost-based 

compensation tandard for reed swit hing. They contend that a methodology uch as efficient 

component. pricing (''E P'') that included a measure of I st ntribution in the wit hing fee, 

would deprive the shipper fthe benefit of the reduced rail rat it would expect to receive as a 

result r ed witch.in : "[ ]pplication of ~ P would prevent shippers from benefitting from 

11 AR Op. at 4. While the shippers sometimes couple their pleas for redu ·ed rates with pleas 
for improved setvice by a second caJTi r, the shippers fail to a knowledge that the xisting 
competitive access ruJes would permit a swit bing remed to address a failur of service. See 
MidtecPaperCorp. v. Unit,,,d tates 857 F.2d 1487, 15 11-1 3(0 .C.Cir. 1988). 

12 Comments of Cargill. Inc. Reciprocal ,itc:hmg STB E Parte No. 711 ub- o. 1 ), at 3 
(filed O t. 26. 20 16) Cargill Op."). 

13 Initial C mments of INEOS USA LLC, Rec.:ipro<:al Swil ·hlng, SIB Ex Pa11e No. 711 (Sub­
No. I) at 2 (fi led Oct. 26 2016) (''INEOS p. "). See also fnitial Comments of andy Creek 
Energy Associates, Brazos andy Creek El . Coop. and Lower Colorado River Auth. 
Recipro ·al 'lwitching TB x Parte No. 711 , ub- o. 1 at 3 filed Oct. 26, 2 16 (same 
( Sandy reek Op." . 
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the competition provided by reciprocal switching.' 14 ln the same vein, Cargill asserts that "I i,] f 

the Board were to adopt • P, it would ompletely undcm1in the very objecti ve of recipro al 

switching b etting an a c s fee that effe tively ensures the hipper will pa the rune pric for 

the full origin to destination movement regardless of wh.i ch carrier it uses." 15 Many other 

-shipper commenters make ·imiJar claims that witcJling fee ne d 10 be h Id t 

to assur that rate reduction re ult from for ed switchmg. 16 

t-based lev Is 

As li scussed below th shipper ' vi w of the proposed reciprocal wit hing rules as a 

back-d r means of obtaining rate redu ti ns i based on a fundamental misreading of the 

tatutor s heme and is further evidenc that ad ption of the . ard's prop ed rules would b 

unlawful. 

ection 1 l 102(c)(l) Does I Provide a Remedy for hjppcr Rate Compla ints 

h 13 ard's authority t determine in ertain Umited ircum tan es that a rail rate i 

unreasonably high is central lo its carefully circumscribed role in the econ mic regulation of 

14 Shipper o lition Op. Verified Statement of Thomas D. r wley and Daniel L. Fapp, at 2 

15 Cargill · p. at 7. 

16 Dow p., at I J ( 'Ab 'ent a reasonable swit h fee, reciprocal switching i am aningless 
regulatory remedy")' Initial omments f 03 Enterprises Inc. Reciprocal Sw itching, STB x 
Parte No. 711 (Sub-No. I , at 5 (filed O t. 26. 20 I G) ("fT]he STB appear to pr pose a reciprocal 
switching foe structure Lhat could eliminate the usefulness f the r medy of re iproca] 
swi tching ( 03 Op.")· Op .. at I a e fee shou1 b oo higher than the fully 
allocated sts of the in um bent railroad')· Opening Comment of National Grain and Feed 
Assa iation Reciprocal wit hing, STB ~ x Parle No. 711 ( ub-No. 1), at 16 (filed Oct. 26, 
2016) 'Tf]h Board should summarily reject the sugge ·Lion by Union Pacific Railroad that the 
incumbent railroad should be paid for lost conttibution or opp rtunity costs if reciprocal 
switching i ordered ) ( FA Op. ); Op ning Comments of orthern Indiana Public Ser i 
Co. Recipro al Swit hin TB E Partc . 711 (Sub- o. l at 6-7 (filed Oct. 26 2016) 
(access pricing should exclude opportunity c st and lost contribution) ( IP O Op. )· andy 
Creek p. at 13 (access fee should be limited to, at most fully allocated cost)i Joint Comments 
of Western oal Traffic League a11d Mi1mesota Power Reciprocal Switching B Ex Parte No. 
71 l (Sub- . I) at 23 (fi led O t. 26 2016) ('TR] ciprocal switching fees . .. mu t be set at 

e I vels for recipr cal switching to provide an effective competitive aJternative ) 
p Op. '). 
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freight railroads. The contours of that authority are clearly delineated in the statute and have 

been carefuliy adhered to by the Board for the thirty-six years since Staggers was enacted. None 

of the Board's rate reasonableness authority resides in or derives from the reciprocal switching 

provision of the statute, 49 U.S.C. § I 1102(c)( l). 

The switching pr-0vision itself says nothing abow the reasonableness of rates or the Jevel 

of rates. The subject of rates, including the reasonableness of rates, the limitations on Board 

authority over rates, and the standards that govern rate regulation, is addressed exclusively in 

Title 49 U.S.C., Subtitle IV. Part A, Chapter 107. 

Railroads have the discretion to establish the rates they charge in the first instance, and 

the authority of the Board to determine the reasonableness of a railroad-establ ished rate cannot 

be invoked unless a complaining shipper makes a threshold showing of market dominance. The 

statute states: 

(c) Except as provided in subsection (d) of this section and 
unless a rate is prohibited by a provision of this part, a rail carrier 
providing transportation subject to the jurisdiction of the Board 
under this part may establish any rate for transportation or other 
service provided by the rail carrier. 

( d)(l ) If the Board detennincs, under section l 0707 of th is 
ti tle that a rail carrier has market dominance over the transportation 
to which a particular rate applies, the rate established by such 
carrier for such transportation must be reasonable. 

49 U.S.C. §§ 10701(c), (d). 

A finding of market domiuance w1der section 10707 is a threshold determination that 

triggers Board jurisdiction to determine rate reasonableness but provides no indicatfon whether 

or not a challenged rate is reasonable: 

When the Board finds in any proceeding that a rail carrier 
proposing or defending a rate fur transportation has m.arket 
dominance over the transportation to which the rate applies. it may 
then determine that rate to be unreasonable if it exceeds a 

8 



r asonable ma ·imum for that transportation. However, a finding 
of market dominance does not establish a pre.sumption that the 
proposed rate exceeds a reasonable ma imum. 

49 U.S.C. § 10707(c . Thus, there are two showings that a shipper must make t establish that it 

ntitled t a rater ducti n: 1) a thresh Id ·howing of quantitative and qualitative market 

-dominance, and (2 a second howjng that lhe level of the challenged rate exceeds a reasonab le 

maximum. 

The statute sets out, in 49 U.S.C. § I 0701(d)(2), substantive standards bearing on the 

detcnnfoation of rate reas nableness. ne statutory standards for determining rat · 

reasonablene shave been further develop through extensive guidelines on rate rea onablencss 

meth dologies and deci ·i ns in individual rate cases issued by the agency. 17 In addition to the e 

ex len ive sub tantive standard and guid lines regarding rate r -·a onablcness th statute contain 

multiple provisions addre s d to the procedures to be applied by the Board in adjud icating rat· 

rea nablcness case .18 

In short. the statute establishes standards and limitations that must be applied for a 

hipper to obtain ret.lU<;ed rrul rates via a B rd determination that a rat is unreasonably high . 

Accordingly the court in Midte(). Paper orp. v. United, fates , 857 F.2d 1487 I 505 (D.C. Cir . 

• rejected Midtec s argument that § 11102(c) I can be used as an aJternati e means f 

btaining rate relief. The B ard bas reached the sam conclusion. See Enrergy Ai'kansas, Inc, 

& Entergy eri•i e . . Inc. v. Union Pa . R.R. o., STB NOR Dock t No. 42104 at 15 (served 

17 e ', e.g., Coal Rate Guideline.·, Nationw;de, 1 LC. .2d 520 1985 , a.ff'd sub nom. Consol. 
Rail o,p. v. United States, 812 F.2d 1444 (3d Cfr. l 987)· Major Issues in Rail Rate Cases, S B 
Ex Pat'te No. 657 ub-No. 1 (served O t. 30, 2006) ajf"d sub nom. BNSF Ry. v. , TB 526 · .3d 
770 (D.C. Cir. 2008)· Simpr 1ed Stand 1rdr or Rail Rate Cases, STB E Part o. 646 (Sub- o. 
I) (served Sept. 5 2007 , aff .. d sub nom. Tran :p., Inc. v. STB 568 F.3d 2 6 (D.C. Cir.) 
va ated in part on reh 'g, 584 F.3d 1076 D.C. Cir. 2009); Total Petrochemical· & Refi.nin 1 USA, 
inc. v. CSXTran.rw, Inc. STB NOR Docket No. 4212 1 (served Sept. 14 2016). 

ee 49 U.S . . §§ 10701 10704 10707. 
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Mar. 15, 20 11 ) ("rTJhe c mpetitive access rut ~· were promulgated not to provide shippers wilh 

an alternati e form of rater lief but to offi r a ornpetitive remedy where a b ttleneck carrier ha 

exp[oited 1ts market power. internal qu tati n marks omitted . And Congre s has repeated) 

rejected requests to transform forced swit hing into an alternative pathway to lower rates. 19 It. is 

not remotely plausible to contend that having established ad tai)l:'d tatutor ,·at rea ooabJeoes 

regime, C ngress then intended to allow that regime to be ircumvented by p rmitting shipper 

to pursue rate reductions lhrougb the ba ·kdo r rt:gulatory mechanism of forced switching. 

The Propo ed Rules Are lncon istent with E~isting Rate Reasonablencs 
tandanJ 

Forced switchjng cannot be a remedy r unrea onable rates. lf adopted, the Board's 

propos . d witching rules would WJderrninc the existing statutory rate reasonableness regime as 

the would allow shipper l pursue regulato intt!rveuti n lo ' e reduced rate through lb 

recipro al switching pr vi ·ion of the statute without complying with the statutory standards thal 

must be sati fled to obtain a rate reduction. Prong 1 of the Bo rd' s proposed ru les sets out no 

ubstanti tandards that a hipper would have to comp! with lo obtrun an order of forced 

switching. Ac ordingly, a shipper could qu Ii y or a forced witching order under Prong l that 

it would u e to obtain reduc d rates from the in ·umbent or a competitor without showing that the 

incumb nt possessed mark l dominance o er the transportati n at issue and without showing thal 

the rate the shipper has been paying for line-haul service is unreasonabl high. Under Prong 2, 

the shipper would have to make the thresh Id showing of market dominance to btain a fore d 

19 See Op ning Comments of orfoJk Southl:rn Railway 
STB Ex Prui o. 711 ( ub- o. I (filed t. 26 2016) " 
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. wit hing ord r but it woul not have to make any howing that the existing line-haul rate is 

unreasonably high. 20 

Shippers do not ne d forced switching to obtain reduced rail rates if such relief is 

warranted. The tatute unambiguously peci.fies th showings that a shipper must make t btajn 

a card-order d rate reduction. The ad ptioo of rules that provide an alternative pathway to 

obt ining reduced rate that i different r m and le ri orous than the pathway p citied b 

Congress is unlawful. Fabri ation of an alternativ way to obtain reduced rates amounts to an 

enl1-run around the statute. The Board is n t free to disregard or r write the ta Lute. 

D. The Proposed Rules Would Undermine Differential Pricing by Artificially 
ManipuJating Demand for Rail Service 

The use of forced switching rul an alternative pathwa to reduced rail rates w uld 

n t nly bypass mandarory statutory rate r asonableness s lam.lards, it would undermine th core 

ongr ssionaJ policy of differ ntial pricing that underlies the Board s rate reasonableness 

standards and thal makes it feasible for rai lroads tor cover the full economic c sts incuned in 

erving shipper . Accordi ng to the statut ry Rail Transpo11ation Policy, the B ard is required "to 

all w to the maxi mum extent possible competition and the demand for service~ to establish 

reasonable rates fortransp rtation by rail.' 49 U.S .. § 10101(1) emphasis added . When it 

nae led the urface Transportution Board Reauthorization Act of 2015 Con gr • knowledged 

that demand-based differential pricing is a central featw·e of the Staggers Act regulatory regime, 

permittjng • railroads to charge lower rates to their ust mcrs wh perate 1n a competitive 

20 The statute m kes clear that the existence of mar et dominance alone is not sufficient to 
establish that a rate is unreasonably high. M reover, a AAR explained in its opening 
comments, a finding of market dominance under the B ard s standards which exclude 
consideration f pr duct and geographi competition, does not m an that there is an absence 
effective competition for 01 traffic at i sue. AAR Op .. at 17. 

l 1 



en ironment and higher rate t customer who are c pti e' to on railroad can·i r for 

transportation service (i.e. d mand-ba ed differential pricing). '21 

Forced swit lung would achieve rate reductions by regulatory manipulation of the 

'demand for er ices thr ugh the artifi ial introdu ti n of a new rail carrier that had not mad 

an economic decision to in es in the infrastructure necessary to se ve a parti ular hipp J' 

facility. Congre instruct d the Board lo give effo t •·to the maximum extent p ssible' t 

market mechani ms to ensure reasonable rates, not t engineer the market so as to creat 

<lrtil'i ·iaJ comp titive outcom s. 

[t has long been rec gnized that th existence of shipper fac ' lities served solely by a 

·ingle rail carrier is a prom in nt feature of the U.S. railr ad land ap and t11at demand fi r rail 

transportation t and from th se facilitic is frequently relatively inelasti . The principles of 

nstrained Market Pricing ''CMP') set out in the CC ' 1985 decision in Coal Nate Gu;delines 

are premised on the agency s understanding that all u er f the rail network ar b tter off if 

railr ads are allowed to rec ver a relatively higher portion of unattributable c st.s from shippers 

wilh relatively inelastic demand.22 The Board s prop ed switching rules w ul change the 

conditions of demand elasti ity that exist naluraJJy in the markets erved by railroads. Wher 

market conditi ns have led multiple canicr or transp rtation mode t ervc th same facilit 

one would expect more eta ·ti demand f r any one carrier's service, Artificially creating 

multiple carrier service where market for es have diclated that onl one carrier erves the 

facility, as the B ard propo e would for e lower rate and undermine the incumb nt railroad s 

abiUty to cover its unamibutable costs. As AAR explain in its di cussion of diffi rential pricing 

21 • Rep. o. I 14-52, 1141h ong. 1st ess. at 2 (20J 5). 

22 The ICC explained that MP is 1'a pra ti al and ec nornically sound method of a.pp lying 
compctiti e pri ing principles to a regulatory framew l'k. Coal Rate Guideline · 1 I.C.C.2d t 
523. 
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in the ontext of compensation for switching ervices (page 35-40, irrfi'a), the recovery of 

network-wid unattributabl costs is essential t ilie creation and preservation of a financiall 

healthy rail network. 

Th fCC's fonnulati n of CMP makes clear that the freedom of can-i r to engage in 

deman -bas d differential ricing is not a license to charge un ·easonably J.,igh rates. CMP i 

intended t cap rates at maximum rea onable levels. But P recognizes thal rail rates charged 

for mov ments to or from a s le-served facility can provide substantial re ove1•y of 

unattributable costs without being unrea nabl high.23 Thus, CMP both allows and encourages 

differential pricing on relati el demand-inelastic traffi up to the maximum level calculate · in 

accordance with a Board-sanctioned rate reasonableness methodology. 

hippers preference for obtaining reduced rates tluough forced switching orders js ba d 

not nly n their desire t av id ompliance with the standard nd requirement governing rale 

reasonableness claim · that preference is also based on the expeclation that the magnitude of a 

rate re u tion achieved though forced switching could well b greater than that obtained thr ugh 

a Board-pre cribed maximum rea onable rat . The shipper ' argument that c mpensalion for 

switching . hould be co t-ba ed and should in lude no element of lost contribution is a prime 

illustrati n of tJ,eir de ire t u.se witching a a means to rode differentiaJ pricing including th 

element or diffi rential pricing that is econ mically appr priate and legally perrru 'Sible under 

rates cap1 ed by the Board at maximum reasonab le levels.2'1 The Board's adoption of rules thf~t 

would r tricl differential pri ing through go ernment mani ulation of mark t demand is 

23 The D. . ircuit observed in Midtec that rate regulation under the Staggers Act "obviously 
does n L ensure that captive shippers will pa only those rates that would obt 1in under 'perfe t 
competiti n. 857 F.2d at 1507. 

24 ee shipper comment ited in footnote 14-16, infra. 
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c nirary to the statutory requirement to allow railroads to price .in ace rdance with market 

d mand and the Board s I ng~stand.ing mmitment to differential pricing. 

fn its deci ion announ ing the pr posed switching rules, the Board did not address the 

prospect that many shippers would view for ed swit hing as a preferable alternative means 

btaining reduced rates and one that the shippers w.ouJd e. pect to re ult in a larg r revenue 

tran fer from railroads to shjppers than a u cessful rate reasonableness claim. In light of ~he 

shippers' opcrung comments, that preferem:e- is now bvious. 25 Th shlpper pr ference provides 

a cl r indicati n that the B ard has veered bad! 1 off ourse in fonnulating ii n w proposed 

switching rule· . 

* * * * * 

AAR s opening comments in this proceeding emphasized that witching that is needed to 

address a mark l failLu-e or market abuse i switching that is ''neces ary to provide competitive 

rail ser ice • a required by 49 U.S.C. 11102(c) I ).26 • witching chat is nece ary' is a 

remedy, not a hand-out from a regulator. The Board stated in its July 27, 2016 decision that 

[t]be purpose of orderin re iprocal wit bing und r fProng 2] is lo encourage 1: mpetition 

between two carri rs." Reciprocal Switching, STB Ex Parte Docket No. 711 ( ub-No. 1), at 27 

ser ed JuJy 27, 20 16) "Decision ). However, an order of forced wit hing that i granted 

sol ly' to encourage competition between two carriers, and that is intended to yield lower rail 

r tes is not "n ssary to provide competiti e rail servi 

The Board s Decision setting out its proposed orced swit ·hing rules is at odds with it elf 

regarding the purpose of a fi reed switching "remedy. ' The Board proposal states that th 

hipper is required to demonstrate a need for for ed witchjng. Howe er the objective of 

25 ~ hipper comments ited in footnot I 0, infra. 

26 AR Op. al 8-12. 
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"cncourag[ingJ competition between two carriers' through regulatory fiat i ivorced from the 

showing of ne d that the Board said bippers wou1d be required to make. See De ision at 19 

( nder the pr posed rules" !uppers would be requir d ... to ... b a,· the burden of showing that 

recipro al switching is needed. There woul be no pr sumpLion f need. ). A d ire to be 

served by a second rail carrier is not a need. 27 Nor i de ·ire to hi run reduced t" tcs, in 

particular given rhe cxisten ot a statutor rate reason bleness remcd . 

JJI. IN SEEKING LOWF.R RATES,. HIPPF.'RS IGNORE THE HARM 0 
NETWORK EFFl lENCY, ERVICE, INVE TMENT AND REV NUE 
ADEQ 'V. 

When the Board launched the original Ex Parte No. 711 proceeding, it cknowledged the 

imp 11ance of a · ssing the impact of a change in switching rules n railroads hippers and th 

rail nctwork.28 But as AAR e plained in its opening comments in lhis proce ing, when th 

Board issued its Decision here it ignored the extensive vidence gathered in •x Parte No. 711 

and failed to make an ind pendent asses ment of th cope or impact of the prop sed rules n 

the railroads it regulates or on o'lher industry stakehoJd rs .29 The Board recog11ized in its 

Dcci ion here th t forced switching could ha c significant impacts on network op rations and 

service, noting "the potential fi r operational challenges in gateway and terminals that are vital 

tu the flu idity f the rail network. ' Deci i n at J7. Th Board cud n t, however, make any ffort 

r assess the ser ice degradati n that would result from forced switching. Nor did the Boar 

consider the impact of the proposed rul son U1e willingness and ability of railr d to inve tin 

th ir networks including the effect of the pr posed rules on the abi lity of railroads to earn 

27 See Midlec Pap r Corp. v. Chicago & Northwe tern Transp. a. 3 I.C.C.2d 171 174 (1986 
Midtec If ) ajf'd, M;dtec Paper Corp. v. United late -7 F.2d 1487 (D. . ir. 1988). 

28 Petition/or Rulemaking to Adopt Revised Competitive Switching Rules, STB · x Parte No. 
711 , at 2 (served .July 25, 20 12 . 

19 e AAR Op .. at 29-41. 
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adequate revenues.3° Furth r, the Board wholly faHed to consid r the cumulative impact of the 

prnposed rules in connccli n with the otl1er pr po als that w uld expand tb ard's reguJatory 

rea h beyond the path laid ul by Congres [i r the agen y in the taggers A t, ICCT ~ and the 

Surface Transportation B ard Reauthori2;alion Act of 2015. 

AR explained in iL opening m ,. th B ard i. requfred t 

potential adver e effects f new forced witching rules and it failure to d ·o here was a fatal 

flaw in its decision-making process.31 The Rail Transpor1ati n Policy directs the Board "to 

promote a afe and effi i nt rail transp rtali n s ·stem' and ' t ensure the devel pment and 

continu ti n fasoundraillransportationsy tern .' 49 U .. . . § 10101 3), 4 . ngres 

amended the stan1te in 2015 lo ensure that rai I carriers sh<>u l<l b permjtted t earn revenues 

adequate '1for the infra tn1 ture and inve tment needed t meet the pre cnt and future demru1d for 

raiJ ser ices." 49 U.S.C. § 10704(a)(2). Th Board cannot mply wilh these statutory mandates 

without ex mining the potentia.l impact of expanded forced switching on railroads and the rai I 

network. 

re ver the case .law requires that an agency c nsider the potential c ts of new 

regulations. The Supreme Court recently stated that "reasonable regulation ordinarily requires 

paying attenti n to the advantages and disadvantages of agency decisions . ' Michigan v. EPA 

135 S. Ct. 2699, 2707 (2015 emphasis in riginal). The O ard failed here t considet ith r 

30 Railroads explained in their comments submitted in Ex Parte No. 711 that forced switching 
would undermine railroads bility and in enti ve to invest in infrastructme ne d d to supporl the 
rail network. e , e.g .. Rep I omments f the AAR Verified tatement of William J. 
Renni ke, Petition/or Ru/ making lo Adopt Revised Comp tiave witching Rule STB Docket 
No. 711 at 17-33 (filed May 30 2013)" ommenls of Norfolk ouU1em Railway o. I'etitfon 
for Rulemaking to Adopi Revised Competitive Switching Rules TB Docket No. 71 J, at 79-80 
(filed Mar. I, 2013)' Opening Comments and Evidence of Union Pacific Railr ad Co., Petition 
for Rulemaking to Adopt Revised Competitive witching Rules, TB Docket No. 711, at 67-72 
(filed Mar. I 2013 . 

31 See AR Op. at 32- 3. 
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side f the c t-benefit analy is. It failed to onsider wheth r any public benefits would be 

produced by the n~w rules ince a mere lrdlsfer of revcnu s fr m railroads t hipper doe n t 

confer any benefit to th public.32 In fact a reed tran fer f revenues that d not remedy a 

competitive harm would be contrary to the public interest sin e the transfer of revenues would 

impose ubstantial costs on the public fr in d gradation of rail _ en1ice and erosion of railr ad • 

abilit and incenti e to continu in esting in rail infrastructure. The Board fail d t c n ider 

thes ·osts. 

Shipper comments in this proceeding did nothing to rectify the comp) le absence of any 

impact vi en e in this rec rd that would upp rt a major rev rsal of existing witching polic . 

As discu sed below the nly shippers that considered th potential irnpacr of the proposed 

rules-inlermoda1 service p rtners wbo dep nd on a high qualily rail servi pr du t-opp 

the Bo rd s rules. No other hipper mad ny reasoned effort ro address r s ·e s Lhe potenti 

impact of the proposed rul ·s. One shipper. 3 Enterprise argued that the r venue impact n 

railroad should be irrcl vant.33 Other shippers took it for ro nt d that there uld be a revcr1u 

transfer from railroads lo ' hippers. Ind e a n ted abo e, the shipper appear ntirely pre­

occupied with the potential t use forced witching as an end-run around the statutory litnitati ns 

on rat r gulation and diffi rential pricing to obtain lower rail rate . Non of thes shippers 

considered the potential impact of the resulting revenue reduclions on the qualil and efficien y 

of the rail network or the Iii elihood that service would bed graded for all shippers as a result f 

forced swi t hing. 

In ontrast the railr ad filings in thi pr ceeding contain substantial e idence about th 

risks and likely adverse impacts of the propo ed forced switching regime. Thi vidence 

32 See AAR Op. Verified tatement of Mark Fagan at I. 

33 03 p .• at 9. 
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includes erious service impacts that would result from regulatory interference with carefully 

balanced network operations and frustrati n f Board approved railroad efforts to streamlin 

their nelworks for efficient, ·ingle-line r ic . 11 Railroad filings also addr ed deferred as 11 

as stranded investment resuJting from enhanced regulatory risk and the prospect that a railroad 

would be r uired to share facilities in which it invested wi ha ompetit r 35 The Board mu t 

not give w ·ight to thi c · dcnce particularly in light of the c mplete absen c any ontrary 

evidence by interests fav ring the Board' prop sed rules. 

The raj)roads were not the only parties that expressed on em over th · impact of the 

proposed ruJe · on the strength and e:fficien yo 1.be rail netw rk and the Board ' failure to 

consider the potential advcr e effects of the proposed rule . Transportation companies that 

depend on fficient rail op ralions to facilitat intermodal service, like UPS and Hub Group, 

expressed n cm that intru ivc regulation f switching could lead to 'de rease network 

vela ity, diminished capital investments into lhe freight rail network and deteriorating rail 

intermodaJ ervice levels. ' 36 Public officials at both the stale and fed ral I v I xpressed 

34 Opening Comments of C X Transportation, Inc., Verified tatcment of Mich el J. Ward, at 7-
8 and Verified Statement of Cindy M. Sanborn, at 2-18, Reciprocal Switching TB Ex Part N . 
711 (Sub-N . l (filed ct. 26, 2016) ("C X p. )· Opening mments and vidcnce of the 
Kansas ity outbem Railway Co., Verified tatement of Gregor Walling at 57-61 and 
Verifie tatement of Jeffr y M. Songer at 6-8 Recipro al ·witching, STB Parte o. 711 
(Sub-No. 1 filed Oct. 26 2016) 'KC p. ')' NS Op, V rified Statement of Jc frey H. Sliger­
Opening mments and vidence of Union Pa ific Railroad o. Verified tat ment of Thomas 
C. Hal 'Y at 4-9, Recipro ·al Switching 'T ~x Parte No. 71 l ub-No. 1) (fi le Oct. 26, 2016) 
("UP Op." . 

35 CSX p. Ward V a -15 · KCS Op., nger VS at 3-6· Op. erificd tatemenl of 
David R. ode, at 11-J 9 erified Statement f John H. Friedman, at 2-10 nd Verified 
Statement of Michal Graj k, at 4-6, 8-9· UP Op., HaJey VS, at I 0-12 and Verifi d Statement of 
Jon T. Panzer at 7-11 . 

36 Le.lier from Ke1mcth Buenker and Thomas F. Jensen UP Reciprocal Switching, STB E 
Pane o. 711 (Sub- o. I llled Oct. 26 _Ql 6 · Letter from David P. Yeager Hub Group, 
Recipro al itching, B Ex Part o. 711 b- o. 1) (fi led Oct. 26 2016). 
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oncern that forced wit hing could interfer with railroads' ability to meet the growing demand 

for transportation services and changing mark l nditions.37 Amtrak not d its' concern that th• 

new reciprocal switching policy may adver cly impa t the performance l' our national network 

trains. 38 Ports municipalities and chambers or ommerce urged the B ard to consider the 

tentially disruptiv effecL of forced switching the mil ne!work a nd . n the many lo al 

e nomic interests that depend on efficient rail tran 'P rtation for their own busmess succes .39 

he Board cannot ign r the concerns of parties that rely on efficient rail ·ervice. 

The Board appear to wrongly believe that pursujng a case-by-case approach to the 

impact on servic of indi idual forced switching r u wil I be suffi icnt to a oid the wor t 

tential harms of a reed switching regime, but this is far from th truth. A AAR pointed out 

in its opening comments, case-by-case analy is is wholly inadequal ~ r s s ing potential 

network service impacts or cumulative imp" ·ts of serial forced switching rders. 40 Nor is it 

37 ee ppendix A Ii ting I Uers from more than 32 tate and federal publi · fficiaJs including 
offi iaJs in the state o Alabama, Florida Illinois Kentu Icy, Maryland Mi higan ew York 

orlh Carolina Ohi Pennsylvania, Tennessee, Virginia and West Virginia. 

38 Letter from C.W. M nnan, President and hicf , ecutive Officer, National Railroad 
Passenger Corp. (Amtrak), Reciprocal Switching, TB Ex Parte No. 711 ( ub-No. I) (filed Dec. 
2, 2016. 

39 See Letter from Port f Tampa Bay, Recipro ·al witching TB Ex Partc o. 711 (Sub-No. 1 
(filed Oct. 31, 2016 ; Letter from Port of Greater Cincinnati Reciproc: rt witching STB Ex 
Parte o. 711 ( ub- . l (filed ov. 10 2016 ; etler from the Honora le teve Williams 
Mayor City of HuntingLOn, Re iprocal Switching TB Ex Parte o. 711 Sub-No. 1 (filed o 
2, 2016)· Lener from ·r nklin County Area D v lopment Corp. Reciprocal Switching STB E 
Parte No. 711 (Sub-No. I) (filed Nov. 8 2016)· L tter from Harrisburg Regional hamber & 
Capital Region E onomic Development Corp., Re iprocal Switching, TB ,; Parte No. 711 
(Sub-No. 1) (filed Nov. 8 2016); Letter from hio Chamber of Commerce. Reciprocal 
S-.11itching, STB ~x Parle No. 711 (Stib-No. l) (fi led Oct. 13, 2016 · Letter from Hampton Roads 

hamber of Commer e Reciprocal Switching, TB Ex Parte No. 7 I I ( ub-N . 1 (filed Nov. 2 
2016)· Letter from Jodi na Chamber of ommerc Reciprocal Swit hing TB Ex Parte No. 711 
( ub- o. I) filed ov. 2. Ol · Letter from M ntgomery Area Chamber f ommerce 
Re iprocal Swil hing, TB x Parle o. 711 ub- . l)(filed Nov. 8. 2 I . 

40 AAR Op. at 7. 
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possible to evaluate the in pact of an expansion of forced switching on investment decisions, 

servi e qualit and infra tru ture needs acr the rail network in the context f inctividual ca 

as di cu d by railroads in their opening comments.41 Case~by-case litigation ver the potential 

impact of a forced switch in a particular terminal also cannot adequately ad fress the impact r 

operation I un ertainty caused by a. f.orc.e w· chlng order n rajJ pJanning er s araiJroad 

network:12 ·1 he problem fa ase-by-cas approach are nly enhanced b tJ1 B ard s stated 

intention to severely limit broader impact evidence in individual cases. See Decision at 18. 

IV. TUE SHIPPER 
RE IPROCAL 

PROPOSAL FOR EXP ANDI G THE SCOPE OF FORCED 
ITCHING APPROP E AND FUL 

N twithstanding th clear legal defects in the Board proposed rules. most shipper 

commentcrs suppmt the Board)s proposal and argue that the Board has not gone far enough. h 

shippers proposals for expanding the: swpe uf the Board ' s pr posed rules are obviously 

intended to increase the number of shipper wh ould obtain rate reduch n through forced 

switching rdcrs. Their proposals are inappropriate and unlawful 

Defi.niti n Reasonable Di ·tance" 

nd r both prongs f the Board's pro osed ruJe . a hipper eeking ~ reed switching 

must sh w that 'there is or can be a working interchange betw n the Class I cairicr serving the 

party seeking switching and another Class I rail carrier within a reasonable di iance of the 

facilities of the party seeking switching. The term rea nab I distance wa included in th 

National IJ1dus1Tial Tran. p rtation League's (11NlTL'") original orced swilt:hing proposal but a. 

not defined. The Board rejected the approa h proposed b IT t use presumptions to defme 

its "r as nable distanc , proposal, noting thal "bright-J in cut-offs would mak this rrorced 

41 S e, .g.. p. at 57-58· UP Op. at 43-5 I. 

42 See AJ\R p. Rennick at 12-14. 
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switching] remedy both over inclusive and under inclusive." Decision at 13-14. While adopting 

NITL's "reasonable distance" concept but leaving it to be determined in individual cases, the 

Board did not describe the factors it would consider to determine what constitutes a "reasonable 

distance" for a forced switch. Instead, the Board asked for comments on the "reasonable 

distance" re{!uirem.ent in the proposed rules so that the Board could consider providing 

"guidelines to parties that may seek switching under the proposed reguiations." Id. at 21. 

Several shippers commented on the proposed "reasonable distance" requirement. While 

these commenters generally paid lip service to the Board's proposal for a case-by-case 

determination of a "reasonable distance " they urged the Board to adopt an expahsive approach 

to defining "reasonable distance" to ensure the availability of forced switching for as large a 

group of shippers as possible. In furtherance of their result-oriented proposals; these shippers 

urged the Board to reconsider the use of presumptions and suggested several "reasonable 

distance" presumptions that the Board should use. 

Grain shippers asked the Board to set a presumptive outer Jimit on forced switching at 

100 miles, apparently hoping Lhat sut:h an outer limit would result in a preswi1ption that forced 

switching distances below 100 miles would be considered reasonable. The grain shippers' 

rationale for a 100-mile presumption was simply that grain shippers "need responsive 

alternatives" and in some areas of the country the nearest interchange point with another railroad 

could be 100 miles from the grain origins.43 A similar result-oriented approach was advocated 

43 See NGF A Op., at 6-7. 
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by the National Mining A 'sociation, which proposed that a ''reasonable distan c'' should be 

based on the distance t then arest interchange witb another railroad 44 

o I hippers e pre sed concern ver the possibility Lhal lhe Board would interpret 

"reasonable distance" as a ''v ry short distance" which would exclude too many shippers 

{par.ti larly roal £hipper .4 To avoid t1 · r ult, th ya k "d the Board to tablish a 

pre umption that 10% of the distance of line-haul unit oal train movement would be a 

'reasonable distance.' 46 The proposed 10% preswnption is completely arbitrary and intended 

only to c,'pand the scop f new recipr a) swit hing mies. 

h hipper Coaliti n asked the B ard effectively to eliminate the ''reasonable distance' 

requirement by assuming that a forced switching order would be pennitted if a shipper's traffic 

that originate (or termin tes outside a terminal is cun-ently hand! d by the in umbent railr d 

through a rajl yard or tenninal area wher the traffic could b switched to anoth r carrier 

regardle . s of how far away the traffic originat d.47 The Shipper Coalition 's witnesses Messrs. 

Crowley and app took a somewhat difti rent approach and proposed that 100 miles hould be 

considered to be a' reasonable dis Lance' ba , d on the supp edl typical operation of raHroa 

' local ' Lrains.48 

here is a fundamental flaw in all f lhe 'e shjpper propo ·als, which is the same flaw that 

invalidates the Board ' s pr p sal to define th cope of recipr al switching b reii rence to Lh 

44 See omments of ational Mining As o i tion, at 2 R cipro ·al Switching, TB Ex Parte No. 
711 ( ub- . 1 filed t. 26 2016 (e.g., a reasonable distance in Kentu k or oc1atJon 
members would be 145 miles based on djstance to nearest int r hange for s me mines). 

45 See WCTL/MP Op. , at 1 )-17. 

46 id. ; see ai ·o NlPSCO Op. at 4-5. 

47 See 'h ipper Coalition p. al 38-40. 

48 Shipper Coalition Op. ro ley/Fapp V at 1-32. 
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distance between the shipper facility and the point of the forced interchange. The statute doe 

not authodze forced switching by referen c to a =reasonable di tan e' betw en th origin or 

destinatj n f the movement and an interchange point with n tber rai lroad. A the Shipper 

Coalition a.cknowledges, a different statutory provision governing terminal trackage rights, 

se tion l J l02{a), authorize the Board under appropriate circumstanc-e.s to rcqui an in umhenr 

railroad to make available its tracks to another railroad for a "reasonable di lance" out ide or a 

termina l. '1,\l But lhe statutory provision autlmri7.ing recipro al switching contains no such 

languag relating to rea nablc distance.' 'he hipper oalition asse1t that the Board can 

borrow the i reasonable di tance requirement of I.he terminal access statute for use in recipr al 

switching cases. But the Shipper Coalition points to no authority or ration le that would justify 

writing into th tatutc a term that as not put there by Congr ss. 

e tatute p rmhs the Board to order reciproc;a/ w,rching under certain circumstance 

so the question is what constitutes reciprocal switching. As AA R and its member railroad 

explained in their opening comments wh n tJ1e precursor to ection 11102 c was adopted in 

1980 the term ' reciprocal swit hing" hat! a ommonly und r tood meaning - namely it refen·cd 

to switching of traffic originating or terminating within a terminal area among railroads 

operating wilhin the t rmin area. R cipr cal switching wa not defined by refer nee to the 

length o the movemenc but by r fe ren e to whether the m vement occurred in a term.ina1 arc 

111e cas w is abundantly cl ar on this p int: 

• Railroad and Warehouse Cammi ·sion of Minnesora v. Chicago Gr ' Clf W, stern 
Railway, 262 I. .C. 437 437-38 19 5 ("rt is a common custom for carrier 
to publish swit hing charge for intraterminal movemenls bet" 1.: ·n judustries 
located upon private side-tracks n lh ·ir lines and the point of interchange 
with other caJTiers . . . . The switching of cars in such service is ca lled 
reciprocal swil hing.") (emphasi added 

49 See hipp r Coalition Op. at 36. 
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• Switching har e and Ab orption Ther of at Shreveport, LA, 9 I. C.C. 65, 
70 (1971 (' Tl ha long been a comm n practice among the rajlroad to 
participate at ommonly served terminal ar as in what is called,, iprocal 
switching.") emphasis added) 

• Increased Swir hing Charges ar Kansu · ity, Missouri-Kcm:ws 344 I.C.C. 62 , 
63 ( 1972 "ll is the practice for th railroads serving Kansa Cit t engage in 
re iproca/ •witching. This means that a arrier on who e line an industry is 
located iH s itch cars to or from that ind try a an in .id nr I the road-haul 
movement r th e cars by another carrier whose track in the terminal area 
do not extend to the industry in question. ) (emphasis added . 

• Investigation ofAdequacy of Railroad J,reight Car Owner hip, 'ar 
Utilization, Di'tribution Rules and Pra ti es, 1 1.C.C.2d 700 702 ( I 985) 
("Recipro al switching involv s r ices performed by two road-haul 
railroads, ralh r than service perfonn d by a single road-haul carrier in 
conjun ti n with a short-line or tenninal railroad. The tw railroads agree Lo 

participale al cnmmnnly served r rminal areas in an arrangement under which 
one of U1e carri rs acts as the switching carrier .. . . ') ( mpha ·is added . 

• Central fates Ente1prises, lnc. v. l , 780 F.2d 664, 675 (7th ir. 1985) 
("Reciprocc,./ switching occurs at station or terminals served by more than 
one carrier. A. ommon station or terminal area is, therefore, a prerequisite 
for such switching. ) (emphasis added). 

The statute auth riz the Board to order r iprocal switching,' a t rm that had an 

est blished meaning when the tatute was ad pted. When Congress use su ha tenn in a statute, 

c urts presume that ngress intended the term l ha e its established m aning.50 The Board is 

n t free now to ignore the circumstances that defined reciprocal switching when the term was 

first incorporated int the statute. si 

50 ee}.1cDermorr !nt'lv. Wilander 498 .. 337. 42 1991) (notingtl l 'eaman'isa 
'maritime term of art'' and • ta ting ' [i]n the ab ence f contrary indication, we assume that when 
a tatute uses such a term, Congress intended it lo hav its established meaning"). 
51 Proponents of fore d switching have previously p inted to Canadian " interswitching" as a 
model that the Board c uld follow in the Uni ted tales . ee e.g., Opening ' ubmission of the 

!TL at 25-35 Petition for Rulemaking to Adopt R , i ed ompelitive ~1it ·hing Rules, STB E 
Parte Docket o. 7 1 filed larch 1 2013 . In anada the scope of int r itching' i defined 
b reference Lo distanc . But intcrswitching ruJcs in anada are the pr du t of a different sta1ute 
designed to add re di ffi rent historical and geog aphic conditions and used in a rail market that 
is fundamentally diffor nt fr m the U.S. rail market ee generally Reply omments of the 
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J estricting forced switching to movements occurring entirely within terminal areas is 

ne es ar n t only to give effe t to Congre s' intent when tJ e statute was adopted but it is al 

nece sary t distinguish fi r ed witcbjng rders from prescrib d through routes, which ar 

governed by different statutory provisions. Reciprocal switching orders are authorized under 

section J 1 l 2{c ; prescript.ion of through routes 1s authorized under secti 11 l 7 . ection 

10705 a) 2 sets limits on Lhe prescription ot a through rout , in luding th pr te tion of th 

origin carrier' s right to the long haul and a respect for the origin carrier's routing preferences. 

Shipper · eking a pres ribed through route must also corn pl with the existing competitive 

access tandard set out in 4 .F.R. § 1144.2. 

If reciprocal switching under section I 11 02(c) were d fined only by reference to an 

unspecific "r asonabl di tanc " between the hipper facility and an interchang point between 

the incumbent and a econd carrier, shippers c uld s ek pre cription of through routes under th 

guise of ' 'reciprocal switching,' hoping th y ould con vine the Board to ac pt their version of 

a 'reasonable distance in nny given case. Indeed the shipper requests that the Board adopt 

some er i n of reasonable di tance that would allow forced swilchjng well be. nd the 

boundari s of tenninal show that their trne goal is to achiev the prescripti n of through rout s. 

But through rout pr criptions ar ubject to th conditions set out in c tion 

10705(a 2 regardless f t.h distance betwe n the facility at issue and the pre ribed 

interchange. Through rout prescriptions of a relatively short distance must comply with the 

Jong-haul and origin-can-ier protections un r se tion 10705 a (2 the sam a through rout 

AAR Reply Verified Statement of Phil C. Ireland and Rodney E. Case, at 11-26 Petition.for 
Rulemuking lo Adopt Revised ompetitive 'wit ·hing Rule 'TB Ex Parte Do ·ket No. 711 (fi l d 
May 30, 2 13 . Canadian law and experienc are irrelevant ind fining a term - reciprocal 
switching - that had a p ifi meaning in the nited States wh n the term was adopted into the 
governing statute. 
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prescriptions of a long distance. Section 10705(a)(2)(A) sets out an exception to the long-haul 

and origin-carrier protections for switching orders under section I I 102(c). But this limited 

carve-out for forced switching reflects Congress's recognition of an operational and geographic 

difference between forced switching under section 11102(c) and through route prescription under 

section l0705{a){2). And as discussed above, the case law unambiguously shows that recipro-eal 

switching, the subject of section l l l02(c), is a distinct type of rail operation - reciprocal 

switching refers to switch movements for industries located within commonly served terminal 

areas. While determining what constitutes a terminal area is fact specific. once a terminal area is 

identified in a particular case, its boundaries de.fine the scope of activity that is understood to be 

reciprocal switching, not the distance of the forced switch movement. 

Therefore, reciprocal switching can be required only within commonly served terminal 

areas for movements originating or terminating within the terminal area (and only if other 

requirements, such as ''need," are satjsfiecl) without specifically addressing the statutory and 

regulatory limitations applicable to prescription of through routes. But for other interchange 

movements , regardJess of the distance between the shipper fac ility and an interchange point. the 

requirements of section 10705(a)(2) and 49 C.F.R. § 1144.2 mt1st be met before a n interchange 

can be prescribed. Furthel'. as discussed below, the Board's 8011/eneck Decisions set out rules 

limiting shippers' rights to demand segment rates on a rail canicr's bottleneck segments. Those 

rules canuot be evaded for movements over bottleneck segments that extend beyond the 

boundaries of terminal areas. 

8. Existence of n Working Interchange 

The Board's proposed rules al so require that there " is or can be a working interchange" 

between the incumbent and another Class I rail carrier. The Board explains that this requirement 

wi.11 be satisfied if the incumbent and the other Class I rail carrier currentl y engage in switching 
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operations ar the pr po d interchange point. If there are no currenl witching operations at the 

pr posed interchange p int, t.he Board would still determine that there can be' a working 

interchange if the infrastructure currently exists t support switching." Decision at 21. The 

oard would not imp a forced switch in th b en of infrastructur that would be needed 1 

st pport the sw.it.ching ac,ti ity. 

Several shipp r c mmenters took i su with the Board's propo d r quirement tbat th 

infrastrncture nece sary t upport switching p rati ns must currently exist. WCTL/MP argu d 

that railroads can and should be required to make infrastructure investment necessary to support 

forced switching if uch investments are 'in Lhe publi interest. ·52 They p int lo no statutes, 

regulations or • e law to uppmt such auth rity. n r ackn wledg the negatjv effects of 

diverting capital from market-driven investments t government-mandated con truction proje ts . 

Indeed the Shipper alition took the oppo. ite p sition from WCTL/MP, acknowledging that 

railroads could n l e fi r d to fund infrastru ture in estments to facilitate witching 

p rations.53 But the hjpper Coalition argued 'II ilhoUl any statutory, regul tor or case law 

sup ort, that an in umb nt railroad could be fore t make the infrastrucnire investments (or 

allow them to be made on the incumbent property) if a shipper or altei native railroad paid fo1 

thcm. 54 Several other commenting shippers similarly arg11ed that the Board should allow forced 

witching if the shipp r r alternati e railroad gree • to pay for faciliti ne essary to supp rt the 

. witching operation. 5 

52 WCTUMP Op., at 14. 

53 hipp r Coalition Op. at 40-41. 
4 Id. 

55 ee e.g., GFJ\ p. , at 8· NIPSCO Op., at 6· hell Op. at 2· Cargill Op. at 10. 
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The shippers' suggestion that the Board could order a physical restructuring of a 

railroad's property to accommodate a forced switching order is clear evidence of the shippers ' 

improper view of access as a too l to restructure the rail industry. As AAR explained in its 

opening comments, the ICC and the courts have already determined that Congress did not intend 

for the statutory access prnvisiom t-0 be used to rest ructure the rail industry, but rather as a 

remedy for specific competitive or service problems.56 Not only do the shippers want to override 

market forces and create artificial competition through forced switching, they want the Board to 

dictate how an incumbent raiJroad must reconfigure its facilities to accommodate the creation of 

artificial competition. The shippers' proposal would constitute a massive regulatory intrusion 

contrary to the statutory directive to rrunimize regulation, and it would result in extensive 

complex Litigation in each and every case. 

The issue is not merely who pays the costs of new facility construction, although 

WCTL/MP's argument that incumbent railroads can be forced to pay for facilities that will be 

used by competitors to take business away from the incumbent is preposterous on its face. 

Regardless of who pays. nothing in the statute authorizes the Board to order a railroad to 

physically restructure its property, or to al low other parties to use the railroad's property to 

support the other party's operations. The statute authorizes the Board under certain conditions to 

order a railroad to perfonn reciprocal switching. The statute does not authorize the Board under 

any conditions to take a railroad's property, even with compensation, to support a forced 

restructuring of rail operations. 

56 See AAR Op., at I 0-12. 
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NGFA claims that "competitive access" has been ordered by the Board in crossing cases 

where an incwnbent railroad is forced to allow a crossing of its property. 57 But the nmrnw and 

specific focus of 49 U.S.C. § 10901 (d) on crossings shows the limits on the Board's authol'ity to 

forcibly take a railroad s property to support other railroads' operations. Unlike crossings, there 

is no statutory provision that empowers the Board to order construction to -support a forced 

switch. Moreover, what the shippers seek here goes far beyond a crossing of the incumbent' s 

existing line. The shippers want to forcibly restiucture a railroad' s property io allow access by 

another canier to the railroad's traffic. Not only could the forced restructw·ing result in the loss 

of the business that is subject to the forced switching order it could keep the incumbent railroad 

from using its property to advance other business. opportunities. For example, the construction of 

new facilities in an incumbent railroad's yard by the shipper or competitor railroad would take 

the incumbent ' s property and impede the incumbent from using its own property for other 

purposes, including expanding its own operations.58 Particularly in crowded urban areas, a rail 

landowner's loss of the opportunity to use its property for its own business purposes could 

impose enormous economic costs. By having its properly diverted for use by olhers, lhe railroad 

would forfeit substantial revenues that could have been generated by using the property to 

advance its own business. For strong policy and fairness reasons, Congress has not authorized 

the Board to take a railroad's property to support forced switching. 

57 See NGPA Op., at 16 (refening to Omaha Public Power District-Petition Under 49 U.S. C. 
1090l(d), 1996 WL 428901 (served August 1, 1996)). 

58 The courts have recognized that such a taking of railroad property could interfere with a 
railroad's cun-ent and future operations. See Union Pac. R.R. Co. v. Chicago Transit Auth., 647 
F.3d 675 681 (7th Cir. 2011). 
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C. Market Dominance 

Prong 2 of the Board's proposed rules. is intended to implement the statutory language 

authorizing a reciprocal switching order if "necessary to provide competitive rail service.' The 

basic requirement under the Board 's Prong 2 proposal is that the proponent of a forced switching 

order must demonstrate that it is served by a single rail carrier and that ' 'intermodal and 

intra.modal compeiition is not effective with respeci to the movements of the shippet{s) and/or 

receivers(s) for whom switching is sought." See proposed rule l l45.2(a)(2)(i) and (ii). The 

Board explains that it would perform a market dominance analysis under existing standards tised 

in rate reasonableness cases to determine whether effective competition exists for the movement 

at issue. Decision at 22. 

AAR explained in its Opening Comments that a forced switching order cannot lawfully 

be based on the conditions specified in the Board's Prong 2, namely the mere showing that the 

shipper whose traffic would be subject to the order is served by a single carrier with market 

dominance over the movement Access remedies were not established by Congress as a remedy 

for the conditio'n of bei11g a shipper served by a single rail caITier, which was a common 

condition at the time of the Staggers Act. Access was intended to be a remedy for abuses of 

market power by railroads. Moreover, a threshold showing of market dominance may be 

indicative of the existence of market power in some cases1 but it is not determinative on this 

question because the Board excludes consideration of product and geographic competition in 

determining market dominance. A showing of market dominance also says nothing about 

whether a railroad has abused any market power it may have.59 

59 See AAR Op. at 16-17. 
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A numb r or shipp r ommenters ask the Board to eliminate alto0 th r the requir ment 

that the proponent fa forced switching ord r show market dominanc and r quire only that a 

shipper be served by a single railroad.60 These shippers make no effort to hide their improper 

objec tive to use force witching to restructuJ th rail industr t artificially r ate multi-carrier 

c mp_tition where r here i onl one railr · . ervhlg a ._ hjp er, ao thereby see.k lower rat s. 

As the Board itself n ted in the Decision "[ t]here i no indication that ongress intended the 

agency to prescribe re ·iprocal swjtchjng wh never it would enhanc comp titian ." Decision at 

15 citing Midi ~c, 857 .2d at 1507). 

A common theme in all shippers ' c mmcats regarding market dominance i • that a maJk t 

dominance showing un r exi ting standard wo Id er ate evidentiary burd n that could 

di courage reque ts fi r fi reed switching. Whil several shippers ask the oard to look for ways 

to simplify the markel dominance showing, none presents a viable s imp.li fied approach. Some 

hippers vaguely ugge t that tbe Board could develop presumption that can implify the 

presentation of market d -minance evidence. ut Lhe few specifi presumptions proposed b 

these shippers, like th ·e proposed earlier by NJTL, arc misguided and inappropriate. For 

example, NGF A proposes that market dominance can be presumed if the rate on the movement 

al i sue produces an RIV exceeding 180% direct ly contrary to section 1 707 d) 2) of the 

statute which prohibit uch a presumption. 61 Similar! WCTL/MP prop Uiat market 

d minance can b pre urned for coal shipment ov r O miles if the incumb nt has handled m r 

than 95% of the traffic for lhe last live years, ignoring the very real pos ibility that a shipper s 

repeated use of a particula r carrier could be th result of satisfaction with that carrjer's service, 

60 ee, e. g. ARC Op. at 10· Diversified CP Op. at 8· 03 Op. at 5; omments of Highroad 
onsulting, Ltd. at I 0, Reciprocal Switching, T Parte o. 7 11 ( ub- o. l filed Oct. 26, 

2016)· INEOS Op. al 9; GFA Op. at 11 · andy reek Op. at 1 O· W T /MP Op., at 4. 

61 eeNGF Op. at 11. 



not the lack of comp titive altematives.62 Although Lhe A.AR opposes the use of market 

dominance as a litmus te ·t for a forced switching order under Prong 2 the Board was right to 

reject the use of imple presumptions to asses market dominance. 

The Shipp r alition and a few otJ1 r hipper commenters ac ept the Board s proposed 

requirement of mar et orninance under Prong - · but tl1ey argue that he ma 1 d minanc 

analysis should be carried out only with resp ct to the "bottleneck'' p rti n of th movement 

handled by the incumbent railroad, which may be Jes than the through m vement.63 Once 

again, the Shipper o lilion's proposal rests 11 a fundamental misunder tanding of the 

re iproca] switching taltlte . The Shipper oaliti n asserts that 'the r point of reciprocal 

swit hing is to creat c mp titian for the in umbcnl carrier's monop ly p. ·., 'b ttleneck ] 

segment. '64 To the c ntrary, the courts have made it clear that the objective or forced switching 

is not to create artificial competition.65 The B ard in the Bortlene k ca e ,66 expressly rejected 

shipper claims that the a ccs · pro isions in th statute could b used t cr~at ompetiti e 

a lternati es to a rail carrier control of a "bottl neck over certain rail line . The Board 

concluded that statutory pro vi ions, including the ·talutory prutt:l:liun fan origin canier s long-

6:!. 'ee WC LIMP p. at 20. 

63 See Shipper Coalition p. at 43-45. 

64 Id. at 44. 

65 ee Midtec, 857 .2d at 1507 ("We have not ound even the slightest indicati n that Congress 
intended the Commis i n in this wa to onfi rm th industry more cl s ly t a mo el of perfect 
competition.") ci£ing Baltimore Gas & Ele ·. , UniredSta£es. 817 F.2d 108 115 D.C. Cir. 
1987 . 

66 See Bottlene k ca c citations at footnote 4 ab v . 
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haul, precludes the artificial creation of competition over a railroad 's 'bottleneck' segments 

except under very limited cir umstance .61 

r ed switching annot be used the hipper aliti n wishes to cir ·um ent the 

statutory and policy-based limits in the Bottleneck cases on ccs to a raiJ arrier s bottleneck 

se-gm nt . As ~AR xplai1 ed on opening reciprocal _, itching is intended to be u e as .a 

remedy for the abuse of an incumbent rail carrier;s market power including possible abuse o 

market power over a rail carrier's bottleneck segments, and not: as a vehicle for creating artificin.J 

competition. 

D. Procedural chedules 

Th Board's proposed rules du nut address the matte!' f the proceduraJ scheduJe for 

re iprocaJ switching cas and the Board did not request mments on proc dural issues.68 

Neverthel s some shippers asked the Board to adopt highly detailed procedure to gov -m 

reciprocal switching cases in luding di covcry procedures1 the sequence and schedule of 

evidentiary filings. and rule that would govern parties' rcspe tive burden f pro f. 69 

It would be prematur to add.res the proceduraJ issue raised by these hippers. he 

Board has proposed to rely on case-by-case adjudication of for ed switching requests under 

broad and pen-ended standards. The B ard rejected ITL' presumption-ba d approach ia 

favor of tandards that w uld need to be dev }oped over tim in individuaJ cases. Given the 

67 See Bolt/eneck I at I 067 "Congress chose n t to provide for the open routing that shippers 
seek here. 1'o the contrary as discussed abo Congress r tained and strength n d the spe ific 
statutory pr isions allowing arriers 10 sel l Lheir routes and to protect th ir I ng hauls. . 

68 In other ca es, the Board has specifically requested comment on proposed procedures. e , 
e.g. , Sinipl{fled Standard '[or Rail Rate Cases, STB Ex Parte No. 646 (Sub-No. 1) at 16-19 
(served July 28. 2006) Board proposed SJ ecifi procedures and schedules and requested 
comm nts n the pro edural issues). 

b9 See, e.g. GJ Op. at 6; 'andy Creek Op .• al I n. 32· hipper Coalition p. at 23-31. 
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uncertainty in th tandard lhemselvcs. which the AAR opposes for th rca ons stated herein 

and in its opening comments, it would not be appropriate to impose inflexible procedures befi re 

gaining some experienc with new rules. Procedure that limit railr ads' ability to defend 

against forced switching claims or that curtail due process would be inappr priate and unlawful. 

Indeed the Board ap eared to recognize that lher 

ubstantive standard and h w they will b addr cd in individual a e t propose specific 

procedures for addrcs ing individual claim '. 

While it is therefore premature to addres the details of the sh.ipp r procedural 

propo als AAR comments on two general i u rai ed b the shippe 'dis u. sion of 

pr cedures for fi reed switching cases brought under lh Board 's prop s d rule . First shipper . 

oncems regarding procedures are focused on Prong 1 of the Board's prop sed rules, which 

requires a demonstration Llrnt the "potential benefits from the proposed witching arrangement 

ut eighth potential detriments. See propose rul l 145.2 a (I iii . A shi per explain, 

'the first prong is largely a blank slate," making it difficult to develop nd pf nt eviden e tJ1at 

w uld support a forced switching order umi ·r Prong 1.70 

The shippers ' 'blank slate" concern about Prong 1 of lhe proposed rules is not a 

procedural issue. It i ' a substantive problem that fl ws from the Board failure to identify 

learl the pti.rpo e of (he new rules and it · failure t show through a st-benefit analysis that 

th proposed rule are in th public interest. R explained on op ning an agency is 

required to assess the costs and benefits of propos d rules before ad pting them, which require 

that the agen y first idemify the problem to be olv·d with the new rule .. Th Board's improper 

dcci ion to forego any analy is or costs and ben fits r its proposed mle i part and parceJ of th, 

70 e Shipper C aliti n p. at 24. 
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Board's l'ailure to engage in rational decision-making in this proceeding. The standard under 

Prong I of the proposed rul · is extremeJy ague and open-ended becaus the ard failed to 

articulat what the propo ed mJe is intended to accomplish. The requirement to cany out a c sl­

benefit analysis applies to both prongs of th Board's pr posed rules, but the ' hippers ' "blank 

sfate' conce n about Prong I highlight a funrla.rnenta.1 problem , ·th the B ar ' n1ir 

rulemak:ing process. 

The shippers impr perly seek to address the vaguen ss problem raised by Prong 1 by 

shifting the burden of pr of nto the railr ads. proposing that railroad defendants be required I 

pro e in individual case that forced swit hing is not ju tified. Under the pro edw·es propos d 

by the shippers a shipper seeking forced switching would have to present nly the most 

superfi ial case e.g. th ta switch is feasible and that the shipper wouJd benefit from it . Th 

railroad defendant would then have to demonstrate why forced witching would not be in the 

public interest. 71 Such a shifting of the burden r proof would be a clear viola.ti n of the 

Admini trative Procedure Act. The Admini trative Proc dur Act provid that I e]xcept as 

otherwis • pr vided by statute the propon nt o a rule or order has the burden f proof. 5 

U.S.C. § 556(d). A shipper seeking forced switching under Prong l of the prop sed rules mu t 

bear th burden of proving that the forced ·witch is in the public interest sin ea ·hawing that 

forced witching is in th public interest is n express requirement of the statut . The burd n 

cannot he placed on railroad to show that fore d switching i n tin the public interest. 

E. hipper Propo als on Compens11tion for Forced witching 

he AAR has previou ly cautioned th Board that forced switching ann t be used as a 

regulatory cudgel to beat down the proper and lawfuJ exercise of differential pricing that is 

71 See G p. at 6· Shipper C alition p. al 27-29· Dow Op., at 4-5. 
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"crucial to the viability of the industry." lntramodal Rail ~ornp ~tilion - Proportional Rates, l C 

remain finan iaUy sound carriers must b allowed to engage in demand-based differential 

pricing'- that is, in order l recover the substantial joint and c mmon costs of its network, a 

railroad mu t ea-ale and penniUed to charge ditT:erent cust mer_ different pric ..., based n 1b ir 

different levels of demand for transportation services. lt a railroad is unable t recover these 

joint and common costs, it will not be able Lo earn adequate revenues.' Petl/lonfot Rulemc1king 

ro Adopt Revi ·ed Competitive vitching Rule · TB x Parte Docket o. 711 l 7 STB served 

JuJy 25 , 2 12 emphasi dded . The federal coutts resoundingly agree. 2 

The Board sown compensation propos, Is in this proceeding were met with tepid and 

confli ting r view by the shipper community. gricultural p rtic · find more a ceptable the 

muJli-fa t r d approach in , itching Charg s & bsorption Thereof at Shr veport, LA 339 

I.C.C. 65 ( 1971). 73 Yet th ~hipper Coalition rejects this first proposal, because it would require 

expensi e and time-consuming special switching studies. '74 In contrast, the second approach 

based lo · I y on the agen y W metl1odology was viewed a · superior b che hipper 

72 See, e.g., Union Pac. R.R. o. v. United States, 637 F.2d 764, 767 n.2 (10th Cir. 1981 ) 
(Pw-suant lo the 4-R A t, 'the railroads ma propose a rate which includes a price increment 
over and above fi.tlly all cated costs in order t assist them lsi ] attain adequate revenue le els. 
This meth d of differential pricing has been judicially approved as a alid means of achie in 
the ultimate goal of the 4 R Act which is to financially r gen rate the nation railroads." ; Mr. 
Sprout In . v. United States, 8 F.3d 118, 124-125 (2d Cir. 1983) explaining that "Congress in 
the Stagger. Act recogni:tcd that railroads musl ~ngage in ·differential pricing"')· MidAmeri an 
Energy 'o. v. TB, 169 P.3d 1099 1106 (8th ir. 1999) (explained that tJ1e' Board has 
recognized that an important part of achie ing r venue adequa is differential pri ing. · Union 
Pac. R.R . .'o. v. STB, 628 F.3d 597, 600 (D.C. ir. 2010) (b 'statute rail carriers are authorize 
to engage in a certain am unt of demand-b s d differential pri ing in order lo earn ' adequate 
revenues 1 ). 

73 NGFA p., at 15-16; ·ee ct/ o Comments o U.S. Dept. o/'Agriculture, Recipro ·al Swir hing, 
STB E, Parte o. 71 I ( u - o . 1 at 7 tiled ct. 26 2016 ' SDA Op. '). 

74 Shipper Coalition Op. at 52. 

36 



Coalit ion, Id. at 52. but rejected by agricultural parties because of the ' costly and complex' 

process to value track a ets. ee NGFA p., t 15. 

Indeed the Ship er aJition s witnesse , Messrs. rowle and Fapp. would have the 

Board set c mpensation fi r forced switching bas d on (I) th incremental fixed and variable 

costs of pro iding the for d switd1 and (2 a rental component based on the Y~1 m-wjd 

average return on investment per car-mile, calculated from lhe annual RI rep rts .75 Titis 

proposa l rs defective fo r three reasons. First, Messrs. Crowley and Frap are advocati ng a 

simplisti fully-allocat d c t approach, a concept repeatedly rejected by the I the Board, nd 

renowned conomists. 76 co11d the use f ackwards-Jooking depreciate bi t ric costs ratl1er 

than forward-looking current costs is inconsistent with Board precedent,77 sound economics,78 

and recent direction from ngress.79 

75 Shjpper oalit ion Op., rowley/Papp V , at I 5-27. 
76 See lntramodal Rail Co1npeti/ion, 1 I.C. .2d 822 (1985) (rejecting fully allocated cost 
approach as compen ation for forced switching as arbitrar and economically unsound 1), <{O''d 
ub nom. Baltimore Gas & Elec. v Uni fed, rate • 817 F.2d I 08 (D.C. Cir. 1987 . As the 2014 

Nobel Prize winner for E . anomic Sci enc s Professor Tirole wr te: "There is n point dwelling 
on the c nceptual drawback of fully distributed costs. Laff nt & Tirole, Ac·~ ·s Pricing & 
CompetNion, 38 Emopean Econ. Rev. 1673 1697 (1994). 

77 The TB "ha consistent! rated its preferenc for using lht best valuati u f carrier's as et 
in performin j1s regulation fun lion. ' We ·fern Coal Traffic L ague-Per. for Declaratory 
Order, TB Finance Docket o. 35506 er ed July 25 2013). And the agen has explained 
thal " arricrs cannot attra t and retain capital unless they are given the opp r1tmity to be 
compensated for the real value of prope1ty n t just the book value.' Conrw'I A ·quisition Orcl•r 
3 S. T.B. l 6, 265 ( 1998). 

78 The weight of economic upport for using the urrent v lue of rail asset is overwhelming. 
Over 50 e' nomists including two obcl aureates, have ad i ed the agency th t it should u 
replacement cusls. See Op ning Comment f CSX Transp. Inc. Railroad Revenue Adequa y. 
STB E Pa11e Docket No. 722 filed Sept. 5 2014) ("CSX 722 Op.") and C X 722 Op., 
Attachment l Verified Statement of Willi am .I. Baumol and Robert D. W ill ig Standards/or 
Railroad Revenue Adequacy ICC Ex Part Docket No. 393 ( ub-No. 1) (Aug. 4, 1986). 
Appendix A onomists talement in upport of the Staggers Act, at 2 (dated February 25 
1985). And in Ex Parte 722, Professor Kalt rnell and Murphy testified that th economic 
theory on this issue rem ins a sound Loday as it was 30 ears ago. Opening omments of th 

37 



But tbese dual flaws, while grave, arc dwarfed by a third and more dangerous flaw: 

advocacy of ompensation th.at wouJd fail t preserve lawful and necessary di fe rential pricing. 

ln truth hippers argue th t ''the very objecti of reciprocal witching" i l I er rail rate 

without having to prove them unreasonable under the Board'· established rate rea onablenes 

standard . 80 s discu-s d a e since the objective' of bese shippers i to undermine 

differenti I p1icing, they c, n hardly support a c mpensation methodology that would preserve 

and protect. it. The shipper I goal is both unlawful and unwise, because 'the c re regulatory 

principl in the rail industry is that a railroad must be able t engage in some fi rm of demand­

based differential pricing t ha e the opp r1unit to earn adequate revenues. ' • e Major Is ue 

in Rail Rate ases, STB ~x Parte No. 657 ( ub-No. 1 ), at 20 (served Oct. 30 2006). 

Adopting Shipper o 1ition's propo al wouJd be a recipe for disaster. Professor Willig 

in support f CSX s opening comments in this proceeding cauti ned Lhat " [ijt may be tempting 

to argue that because revenue from the full -D move is n t permitted to exceed its stand-alon 

AAR Verified tatement f Joseph P. Kai~ at 28-32 Railr ad R venue Adequacy TB E · Parte 
Docket No. 722 (fi)ed pt. 5 2014 · Op ning 'omrnents f ni n Pacific Railroad Co., 
Verifi d tatement of Kevin M. Murphy, t 7-25 Railroad Revenue Adequacy, STB Ex Parte 
Docket No. 722 (filed Sept. 5, 2014)~ Opening Comments of Norfolk Southern Railway Co. 
Verified Statement of Bradford Cornell at 13-19 Railroad Revenue Adequacy, STB Ex Parte 
Docket N . 722 (filed Sept. 5 2014 ). See I o the report prepared by Inter VJS1i1 Consulting 
Inc. for the B, An Examination of the TD Approach I Freight Rail Rate Regulation and 
Options for ~ implificalion at 122 (Sept. 14. 2 16 . 

79 See eclion 16 of the urface ransportation Board Reauthori~ation Ac1 of2015 (adding new 
language in italics), amending Section 10704(a)(2) to read : 'The Board shall 1naintain and revise 
as necessary tandards and procedures fore tablishjng revenue I els for rail carriers providing 
transp01tati n subject to it juri diction und r thi part that are adequate under honest, 
economi al and effici nt management or th infra rn1cture and investment n eded to meet th 
present and future demand.for rail services and to cover l tal operating exp n es including 
depreciati n and obsolescence, plus areas nable and econoini profit or return ( r both) on 
capital empl yed in the business." The additional statutory language can only be given effect 
and its ordinary and natural meaning, if it i interpreted to re uire the Board to u e a forward­
looking, urrent cost approach. 

80 See. e . . Cargi ll Op. at 7· U DA Op. at 7-8. 
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c st . . . the same stand-al ne cost rule should b applied lo pricing the omponent of the move. 

11 wever, that practice is not economically sound and would lead to financial disaster for the 

industry."81 The Shipper Coalition is und ten d. At the heart of its W proposal is an 

unabashed goal of offering a reasonable return only on the bottleneck scgm nt u ed to provid 

fore d switching - 'a r ipe for disaster for r .. ilr d and shipper_ alike.' 2 • e_srs" Crowle 

Fapp would ask th TB t ignore the dire tinan ial consequences that would ·ol low a forced 

switching compensati n metJ1odology that fail t protect the industry's ability to engage in 

"demand-based differ ntiaJ pricing ' to reco er the ubstantial joint and ommon costs of its 

n /work not just Lhe bottlene k segment. 

In ontrast in ividual AAR members provided proposals and gener·tl principles on how 

the Board should set com pen ation to comport with sound economi . sand th central role of 

differential pricing in rail markets. Their testimony i supported by giant · in the field of 

economics, including r fe ors Mark Armstron and Bobby Willig (two economists who have 

published leading articl on access pricing in peer r viewed journals Pr fessor Kevin Murphy 

winner of the John Bates lark Medal and the eorg J. Stigler Distingubhe<l er ice Profe sor 

at the University of hicago), Professor David appington (former chief econ mist of the FCC 

and leading expert on the esign of regulatory p !icy and Professor J shua Wright recent 

mmissioner of the F dcraJ Trade Commissi n . he lopsided record c mpels the Board to 

adopt a compensation proposal that foll ws the ingl most important commandment of federal 

rai l policy: to make a continuing and adequate effort to pennit the railr ad indu. try to achieve 

and sustain adequate revenues. 

81 CSX Op. Willig V at 11. 

82 Id at 16. 

9 



Board policy should not bend to the demands of a limited group of shippers who aspire to 

eviscerate demand-based differential pricing through forced switching. ft cannot cast aside the 

fundamental economics of lhe railroad industry that make differential pricing a bedrock of 

revenue adequacy. It cannot consider a compensation methodology that rests on system-wide 

depre-ciated historical costs in conflict with the sage advice of virtually eve.ry economist :to have 

addressed this issue before the agency for over 30 years. It cannot compromise and seek to 

acconunodate the polar opposite positions of the shipper and railroad comments. Both lhe 

statute and sound economjc theory demand otherwise. 

Should the Board reach this issue, it must protect the railroads' ability to engage in 

"demand-based differential pricing'' to recover the substantial joint and common costs of their 

networks. Any other objective would place in jeopardy the financial vibrancy of the U.S. freight 

railroads that drives commerce by safely, efficiently, and affordably connecting businesses, 

goods, and people with an expansive rrul network. That prjvate network is and must remain the 

backbone of the Nation 's economy. 

V. CONCLUSION 

1n sum, the shipper comments underscore the need for the Board to terminate this 

proceeding. The Board's proposal violates statutes, principles of sound economics, and 

longstanding policy without any coherent rationale. The Hoard has failed ro make any 

assessment of the costs of its proposal and has identified no public benefits that would flow from 

it. The narrow self-interest of certain shippers in a revenue transfer in their favor - based on 

government intervention that they would never tolerate in their own industries - cannot offset the 

multiple flaws in the Board's proposal. 
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Appendix A 

Letters from State and Federal Public Officials Expressing Concern that Fo,.ced Switching 
Could Interfere with Railroads' AbiJity to Meet the Growing Demand for Transportation 

Services and Changing Market Conditions (Referenced in Footnote 37) 

Letter from the Honorable Terry Boose, State Representative, Ohio General Assembly, House of 
Representatives, 57th District, Reciprocal Switching, STB Ex Parte No. 71 1 (Sub-No. 1) (filed 
Oct 19,2016) 

Letter from the HooorabJe Louis Terhar, State Representa tive, Ohio Genernl Assembly, House of 
Representatives, 301

h District, Reciprocal Switchmg, STB Ex Parte No. 711 (Sub-No. 1) (filed 
Oct. 27, 2016) 

Letter from the Honorable Frank LaRose, State Senator, Ohio State Senate, 27'11 Ohio Senate 
District, and Chair, Transportation, Commerce and Labor, Reciprocal Switching, STB Ex Parte 
No. 71 l (Sub-No. I) (filed Oct. 27, 2016) 

Letter from tl1e Honorable Robert H. Plymale, State Senato!', The Senate of West Virginia, 5th 
Senatorial District, Reciprocal Switching, STB Ex Parte No. 711 (Sub-No. l) (filed Oct 31 , 
2016) 

Letter from the Honorable Rocky Adkjns, State Representative and House Majority Floor 
Leader, Commonwealth of Kentucky, House of Representatives, 99th Legislative Districi 
Reciprnccil Switching, STB Ex Parte No. 7 11 (Sub-No. 1) (filed Oct. 31, 2016) 

Letter from the Honorable Michael Busch, Speaker of the House, House of Delegates, State of 
Maryland, 30th Legislative District, Reciprocal Switching, STB Ex Pa.rte No. 711 (Sub-No. 1) 
(filed Oct. 31, 2016) 

Letter from tl1e Honorable Leslie A Combs, State Representative, Commonwealth of Kentucky, 
94th District, ReciproC(i/ Switching, STB Ex Paree No. 711 (Sub-No. 1) (filed Nov. 1, 2016) 

Letter from the Honorable Wayne A. Schmidt, State Senator, The Senate, State of Michigan, 
37th Legislative District, Reciprocal Switching, STB Ex Partt: No. 71 1 (Sub-No. 1) (filed Nov. J, 
2016) 

Letter from the Honorable Jim Tracy, Senator, Senate Chamber, State of Tennessee, 14th 
Senatorial District, and Chairman, Transportation & Safety, Reciprocal Switching, STB Ex Parle 
No. 7 11 (Sub-No. 1) (filed Nov. 2, 2016) 

Letter from the Honorable Robert Stivers, President, Kentucky State Senate, 25th Senate District, 
Reciprocal Switching, STB Ex Parte No. 711 (Sub-No. 1) ( liled Nov. 3, 2016) 



Letter from the Honorable Robert Cole Sprague, State Representative, Ohio General Assembly, 
House of Representatives, 83rd District, Reciprocal Switching, STB Ex Parte No. 7 1 I (Sub-No. 
I) (filed Nov. 3, 2016) 

Letter from the Honorable Gayle L. Manning, State Senator, The Ohio Senate, 13th District, and 
Chair, Transportation, Commerce, & Labor Commit.tee, Reciprocal Switching, STB Ex Parte No. 
71 1 (Sub-No. I) (filed Nov. 8, 2016) 

Letter from the Honorable Nfraj J. Antani, St<1te Representative, Ohio General Assembly} House 
of Representatives, 42nd District, Reciprocal Swi1chmg, STB Ex Parte No. 71 1 (Sub-No. 1) 
(filed Nov. 8, 2016) 

Letter from the Honorable Damon Thayer, Majority Floor Leader, Kentucky State Senate, 17th 
Senate District, Reciprocal Switching, STB Ex Parle No. 711 (Sub-No. 1) (filed Nov. 8, 2016) 

Letter from the Honorable Del Marsh, Senator and President Pro Tem, Alabama State Senate, 
12th District, Reciprocal Switching, SIB Ex Parle No. 711 (Sub-No. 1) (filed Nov. 8, 2016) 

Letter from the Honorable Eli Evankovish, State Representative, House of Representatives, 
Commonwealth of Pcnnsy l vania, 54th Legislati vc Dis trict, and Chairman, Manufacturing 
Caucus, Reciprocal Switching, STB Ex Parte No. 711 (Sub-No. I) (filed Nov. 8, 2016) 

Letter from the Honorable Cliff Hite, State Senator, The Ohio Senate, I st District, Reciprocal 
Switching, STB Ex Parle No. 711 (Sub-No. 1) (filed Nov. 9, 2016) 

Letter from the Honorable L. Brent Boggs, Member, West Virginia House of Delegates, 34th 
District, Reciprocal Swi1ching. SIB Ex Pane No. 71 1 (Sub-No. 1) (filed Nov. 14, 20 16) 

Letter from the Honorable Dale W. Zorn, State Senator, The Senate, State of Michigan, I 7th 
Legislative District, Reciprocal Switching, STB Ex Parle No. 711 (Sub-No. 1) (filed Nov. 23, 
2016) 

Letter from the Honorable Tonya Schuitmaker, State Senator, The Senate, State of Michigan, 
26th Legislative District, Reciprocal Switching, STB Ex Pru1e No. 711 (Sub-No. 1) (filed Nov. 
23,2016) 

Letter from the Honorable Joe Hune, State Senator, The Senate, State of Michigan, 22nd District, 
Reciprocal Switching, STB Ex Parle No. 711 (Sub-No. 1) (filed Nov. 23, 2016) 

Letter from the Honorable Tom Casperson, Slate Senator, The Senate, State of Michigan, 38th 
Legislative District, Reciprocal Switching, STB Ex Parte No. 7 11 (Sub~No. 1) (filed Nov. 23, 
2016) 

Letter from the Honorable Jim Boxold, Secretary, Florida Depai'lment of Transportation, 
Reciprocal Switching, STB Ex Parte No. 711 (Sub-No. I) (filed Nov. 291 2016) 
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Letter from the Houorable Chuck Fleischmann and the Honorable John J. Duncan, United States 
House of Representatives. Tennessee, Reciprocal Switching, STB Ex Parte No. 7 11 (Sub-No. I ) 
(filed Nov. 30, 20 16) 

Letter from the Honorable Martin A. Sandoval , State Senator, Illinois State Senate, 11th 
Legislative District, and Chairman, Senate Transportation Committee, Reciprocal Switching, 
STB Ex Parte No. 711 (Sub-No. 1) (filed Nov. 30, 20 16) 

Letter from the Honorable Edward J. Canfield, State Representative, Michigan House Df 

Representatives, 84th District, and Chairman, House Appropriations Subcommittee on 
Transportation, Reciprocal Switching, S'l'B Ex J>arte No. 711 (Sub-No. I) (filed Dec. 7, 2016) 

Letter from the Honorable Donna Lupardo, Member, The Assembly, State of New York, 123rd 
District, and Member, Committees on Transportation and Economic Development, Job Creation, 
Commerce and Industry. Reciprocal Switching, STB Ex Parte No. 711 (Sub-No. 1) (filed Dec. 8, 
2016) 

Letter from the I lonorable Dan Beiser, State Representative, Illinois House of Representatives, 
111 th District, and Chainnan, Transportation Commi ttee: Regulation. Roads & Bridges and 
Member, fntermodal lnfrastructw·e Committee, R(!ciprocal Sw;1ching, STB Ex Parte No. 71 1 
(Sub-No. I ) (fi led Dec. 12 , 2016) 

Letter from the Honotable James L. Seward, State Senator, The Senate, State ofNcw York, 51st 
District, Reciprocal Switching, STB Ex Parle No. 7 11 (Sub-No. I) (filed Dec 12, 2016) 

Letter from the Honorable Kathy Harrington, the Honorable Bill Rabon, the Honorable Wesley 
Meredith, the Honorable Warren Daniel, Senators, North Carolina General Assembly, Senate 
Chamber, 43rd, 8th, 19th, and 46th Legislative Districts, Reciprocal Switching. STB Ex Parte 
No. 7 11 (Sub-No. I) (filed Dec. 13, 2016) 

Letter from the Honorable Catharine M. Young, State Senator, The Senate, State of New York, 
57th District, Reciprocal Switching. STB Ex Parte No. 711 (Sub-No. 1) ( fil ed Dec. 13, 2016) 

Letter from the Honorable Ra lph S. Northam, Lieutenant Governor, Commonwealth of Virginia, 
Reciprocal Swirching. STB Ex Parte No. 711 (Sub-No. 1) (filed Dec. 21 , 2016) 
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