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REPLY OF CONSUMERS ENERGY COMPANY 
TO PETITION FOR DECLARATORY RELIEF 

 
 

Consumers Energy Company (“Consumers”), pursuant to 49 C.F.R. Part 

1104.13 (a), hereby replies in opposition to the Petition for Declaratory Relief 

(“Petition”) that Adrian & Blissfield Rail Road Company (“ADBF”) filed on October 30, 

2017.  Through its Petition, ADBF asks the Board to use 49 U.S.C. § 10501(a) to 

frustrate Consumers’ exercise of its lawful rights under Michigan law to secure a non-

exclusive, routine public utility easement to maintain essential electrical power lines and 

support poles that have been in place along 2.5 miles of ADBF’s right-of-way since 1996. 

As will be shown in this Reply and in the accompanying Verified Statement 

of Dwayne C. Parker (“V.S. Parker”), ADBF’s decision to challenge Consumers’ right to 

an easement for power lines1 that have co-existed with ADBF’s railroad operations for 

                                              
1 The power lines in question are known as the College Park Line and the Solvay 

Line.  See V.S. Parker at 2. 
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over 20 years appears to be motivated by a desire to obtain an unreasonable premium 

price from Consumers in exchange for the easement (or even lesser rights).  Moreover, its 

asserted justification for a Board finding that Consumers’ state law action is preempted 

by the ICCTA2 is not any allegation that the power lines unreasonably interfere with 

ADBF’s current railroad operations, but rather the claim that the subject easement could 

adversely affect certain hypothetical construction projects that ADBF might undertake in 

the future.  ADBF asserts this claim despite clear language in the proposed easement that 

would obligate Consumers to relocate its lines if necessary to avoid interference with 

future railroad operations. 

ADBF’s claims regarding federal preemption of Consumers’ state law 

condemnation action previously were considered and squarely rejected by the United 

States District Court for the Eastern District of Michigan in a final Order issued on 

December 8, 2016.  Its present Petition to the Board – filed nearly 11 months later – is 

unsupported by the relevant facts and applicable legal precedent.  ADBF has failed to 

carry its burden of proof,3 and its Petition should be denied.  

                                              
2 I.C.C.  Termination Act of 1996, codified at 49 U.S.C. § 10101, et seq. 
3 E. Alabama Ry. LLC – Pet. For Declaratory Order, Finance Docket No. 35583 

(STB served Mar. 9, 2012) at 4, citing Fifth Third Bank v. CSX Corp., 415 F. 3d 741, 745 
(7th Cir. 2005). 
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BACKGROUND 

Consumers is a Michigan corporation and regulated public utility4 

organized and existing under Public Act 238 of 1923, MCL 486.251, et seq., with a 

statutory duty to serve customers in all 68 counties of Michigan’s Lower Peninsula. 5   

Like most electric public utilities across the United States, Consumers holds thousands of 

non-exclusive easements over real property owned by third parties, including railroads, to 

support its electric transmission network and facilities.  In the first instance, Consumers 

attempts to agree with landowners on reasonable terms to secure right-of-way easements 

for its power lines, and usually succeeds.  If amicable discussions fail, however, 

                                              
4 ADBF misleadingly refers to Consumers as a “privately owned utility” in its 

Petition (at 2).  Consumers’ parent company, CMS Energy Corporation, is a publicly held 
company, and as Mr. Parker makes clear in his Verified Statement, Consumers is a public 
utility subject to the jurisdiction of the Michigan Public Utilities Commission.  V.S. 
Parker at 2. 

5 This duty to serve has its origins in regulations that provided “[e]very common 
carrier is [ ] required to furnish reasonably adequate service and facilities and shall 
provide and furnish transportation of passengers and property upon reasonable requests 
thereof….”In the Matter of the Investigation, on the Comm’n’s own Mot., into the Elec. 
Supply Reliability plan of the Detroit Edison Co. for the year 2004, Mich. Pub. Serv. 
Comm’n Case No. U-14109 (June 3, 2004) at 4 (“U-14109”), 
http://www.michigan.gov/documents/mpsc/u-14109_06-03-2004_567836_7.pdf.  The 
Michigan Public Utilities Commission was established with the same authority held by 
the Michigan Railroad Commission, and “[n]umerous court decisions establish that . . . 
public utilities in Michigan have an obligation to serve their customers.”  Id.     
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Consumers must exercise its rights of eminent domain, because it has both a duty to 

serve6 and a duty to provide reasonable rates for its customers.7 

The College Park and Solvay power lines at issue provide service to 

approximately 10,000 customers in the City of Adrian, Michigan and the surrounding 

communities in Lenawee County.  Consumers installed these lines and their supporting 

poles in 1996 on an approximately 20-foot wide strip of land adjacent to a 2.5 mile long 

railroad right-of-way, subject to a 20-year lease agreement with the Michigan Department 

of Transportation (“MDOT”), which at the time owned the right-of-way.  V.S. Parker, 

Exhibit No. 1.  The 1996 lease agreement required Consumers to pay a one-time fee of 

$12,500 for the property rights, and did not specify any “hold-over rent” or other 

payments.   

At the time that Consumers installed the College Park and Solvay Lines, 

ADBF operated over the adjacent rail lines pursuant to a lease from MDOT.  On 

November 29, 2000 ADBF purchased 18.91 miles of railroad right-of-way from MDOT 

for $1.725 million, which included the 2.5 miles subject to the MDOT lease agreement 

with Consumers, and assumed the MDOT lease.  In general, the right-of-way acquired by 

ADBF is about 100 feet wide, so the 20-foot strip of land on which Consumers’ power 

lines are located constitutes about 20% of the 2.5 mile corridor affected by the 

                                              
6 U-14109 at 5 (quoting People of New York ex rel. Queens Gas Co. v. McCall, 

245 U.S. 345, 351 (1917)). 
7 V.S. Parker at 2.  See also, U-14109 at 4 (“at the heart of the relationship 

between a public utility and its customers is an obligation to serve those customers 
through the provision of safe and adequate service at just and reasonable rates.”). 
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Consumers-MDOT lease.  From these limited facts, ADBF claims that Consumers seeks 

to condemn “more than 20% of the railroad right of way.”  Petition at 4, 6.  In truth, 

however, Consumers’ state court condemnation action affects only about 2.6% of 

ADBF’s railroad property.8   

Between 1996 and the expiration of the MDOT lease agreement with 

Consumers in 2016, ADBF did not raise any recorded objections to the presence of the 

College Park and Solvay Lines, formally claim that the lines unreasonably interfered with 

its railroad operations, or seek to use its purported rights under the assumed lease to 

compel Consumers to move the lines. 

Prior to the expiration of the 20-year lease, Consumers and ADBF began 

discussions for a permanent easement that would support the continued operation and 

maintenance of Consumers’ College Park and Solvay Lines.  After several offers and 

counter-offers, Consumers agreed to ADBF’s opening price of $660,000 for a permanent 

easement – over 5,000% of what Consumers paid for the original MDOT lease.  During 

that time, however, ADBF dramatically changed course in two ways, by abruptly 

demanding a payment of almost $2 million,9 and only offering Consumers a revocable 

license rather than a permanent easement.  Setting aside the extraordinary monetary 

demand, a mere license would have exposed Consumers’ essential service infrastructure 

to regular economic threat, because the license could be revoked at any time.  In the face 

                                              
8 (2.5 “affected” miles ÷ 18.91 total miles) x .20 = .02644.  V.S. Parker at 7. 
9 This amount exceeded the total price that ADBF paid MDOT for the entire 18.91 

miles of right-of-way and related property. 
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of this rather obvious effort to demand a premium to permit continued electrical service 

to more than 10,000 Michigan citizens and businesses, Consumers was left with little 

option but to pursue its legitimate rights as a Michigan public utility to secure the 

necessary property rights through eminent domain.10 

Consumers filed its condemnation action in July 2016 before the 39th 

Circuit Court for the County of Lenawee pursuant to its authority under MCL § 486.252, 

a state statute granting rights to public utilities such as Consumers to preserve and protect 

infrastructure such as the College Park and Solvay power lines, which serve a public 

purpose.  As required by state law, Consumers deposited the calculated total estimated 

just compensation amount of $555,000 with the county treasurer, and recorded a copy of 

the proposed permanent easement.  See V.S. Parker at 6 and Exhibit No. 2. 

The easement submitted by Consumers in the condemnation action is in the 

general form of the documents that govern other railroad easements held by Consumers.  

However, it also includes several particular limitations and other provisions that protect 

ADBF’s use of its railroad right-of-way in this instance.  Specifically, the ADBF 

easement requires that “(1) no permanent, above ground structures would be installed any 

closer to ADBF’s rail line than the existing line poles already are; (2) the area between 

the poles and the rail line only would be used by Consumers for temporary purposes, 

such as vegetation management or maintenance; (3) Consumers would not fence off or 

otherwise limit ADBF’s access to the easement area, other than the above-ground 

                                              
10 V.S. Parker at 5. 
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Consumers facilities allowed by the easement; and (4) ADBF would be permitted to 

install communications-related equipment on Consumers’ line poles, so long as 

applicable safety codes are met and the poles could support it.”  V.S. Parker, at 6-7 and 

Exhibit No. 2.  The easement also requires that Consumers accommodate “existing or 

actually planned railroad operations,” and that Consumers’ access must “not interfere 

with the safety of [ADBF’s] railroad operations.”  Id. at 1.  Significantly, the terms of the 

proposed easement specifically require Consumers to relocate its lines or supporting 

poles if necessary to “accommodate [ADBF’s] existing or actually planned railroad 

operations,” if other, more reasonable alternatives are not available. Id.   

ADBF’s Petition highlights a provision (standard in Consumers’ current 

form of easement) that ADBF would not install structures that impair the easement 

without Consumers’ consent, which (as ADBF emphasizes) could be withheld at 

Consumers’ “sole discretion.”11  However, as Witness Parker explains, that language is 

subordinate to the other restrictions on uses that would impair railroad operations, and it 

does not supersede Consumers’ relocation obligations.12 

On August 11, 2016, ADBF removed Consumers’ state court case to the 

U.S. District Court for the Eastern District of Michigan, invoking an exception to the 

“well-pleaded complaint” rule to argue that Consumers’ condemnation action was 

                                              
11 Petition at 5. 
12 V.S. Parker at 7-8. 
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preempted by the ICCTA.  In an Order entered on December 8, 2016, however,13 the 

District Court rejected ADBF’s claim and remanded the matter to state court.  After 

declining ADBF’s suggestion that the question of preemption be referred to the Board,14 

the District Court relied on Seventh Circuit and Board precedent to hold that Consumers’ 

condemnation action was not categorically preempted, finding that “[ADBF] has made no 

showing that normal regulations of the electrical lines on its property will unduly burden 

interstate commerce.”15  Then, after observing that “the parties have had ample 

opportunity to submit documents and affidavits in support of their briefings” on the  

“as-applied” preemption test,16 the Court ruled that the ICCTA did not preempt 

Consumers’ state law claim on an “as-applied” basis.17  In particular, the Court found that 

ADBF had “not demonstrated that the burden on its operations would be unreasonable if 

Consumers were permitted to continue operating its power lines along the railroad as it 

has for twenty years, subject to the language in the easement that allows [ADBF] to force 

Consumers to relocate the lines.”18   

                                              
13 A copy of the Order is appended to this Reply as Attachment No. 1.  Before 

ADBF filed its removal pleading, the Michigan court entered a stipulated preliminary 
injunction, preserving Consumers’ right of access for the College Park and Solvay Lines 
pending further order of the court.  See Order (Attachment No. 1) at 2. 

14 The Court determined that “the relatively simple facts of the instant case” did 
not require or support referral.  Order (Attachment No. 1) at 5. 

15 Id. at 8. 
16 Id. at 6. 
17 Id. at 10. 
18 Id. 
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ARGUMENT 

Contrary to ADBF’s assertion, this is not a “case of first impression,”19 as 

the Board previously has dealt with condemnation actions involving public utilities on 

numerous occasions.  Consumers’ power lines hardly are unique, and their usage is that 

of a typical “non-invasive utility.”20  As shown below, Consumers’ condemnation action 

is not categorically preempted because it does not attempt to direct or regulate rail 

operations, and it is not subject to “as-applied” preemption because the power lines 

(which have been in place since 1996) do not represent an unreasonable burden on 

ADBF’s rail operations.   

Here, the record is well-developed and the facts of the case are 

straightforward.  A U.S. District Court already has held that the state condemnation 

action at issue is not preempted under the ICCTA.  The Board should reach the same 

conclusion, deny the Petition, and find that Consumers’ condemnation action is not 

preempted.  In the alternative, the Board should deny the Petition and leave the 

preemption decision to the Michigan state court, which has concurrent jurisdiction and 

where the dispute between the parties already has been joined, offering any necessary 

guidance to assist the court that the Board deems appropriate. 

                                              
19 Petition at 2. 
20 Reading Blue Mountain & N. R. Co. v. UGI Utils., Inc., No. 3:11-CV-2182, 

2012 WL 251960, at *2 (M.D. Pa. Jan. 25, 2012) (“the Court finds that gas pipelines 
would fall under the same general category of non-invasive utilities, such as wire 
crossings and sewer crossings”). 
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A. Consumers’ Condemnation Action Is Not Preempted  
 

The U.S. District Court for the Eastern District of Michigan already has 

found that the “relatively simple facts of the instant case” facilitate a straightforward 

preemption analysis, and that Consumers’ condemnation action is not preempted under 

the ICCTA.  See Order (Attachment No. 1) at 5-6.  While the question whether the Board 

is bound by the District Court’s decision may be less than clear,21 the Court did arrive at 

the right answer, performing a complete analysis using the standards and tests for both 

categorical and as-applied preemption.  As shown below, the District Court correctly 

found that the condemnation action is not categorically preempted under the ICCTA, and  

is not preempted under the “as-applied” test because the “burden” of Consumers’ pre-

existing power lines on ADBF’s rail operations is not unreasonable. 

1. Consumers’ Condemnation Action Is  
Not Categorically Preempted Under The ICCTA 
 

 As discussed in the Background section of this Reply, Consumers’ power 

lines have co-existed with ADBF’s railroad operations for over 20 years, and while 

ADBF recently has attempted to manufacture some alleged, past interference, the facts 

are that no contemporaneous claims of undue burden were raised throughout that time.  

See V.S. Parker at 3. Here, the state law permitting the condemnation action does not on 

                                              
21 See generally Whitman v. Raley’s Inc., 886 F.2d 1177, 1181-82 (9th Cir. 1989) 

(“The federal court's ruling on ‘complete preemption’ has no preclusive effect on the 
state court's consideration of the substantive preemption defense.”). 
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its face regulate railroads, and the unique facts of the case necessitate a fact-based inquiry 

consistent with the as-applied preemption test.22   

Though ADBF makes a half-hearted suggestion that Consumers’ state court 

action could be categorically preempted,23 the law clearly is to the contrary.  As the U.S. 

Court of Appeals for the Seventh Circuit has held: 

[A] condemnation is not a rule of general applicability 
because each instance necessarily varies with the facts of the 
case and the specific property subject to the condemnation.  
…. Also, other courts considering condemnations have not 
acknowledged the Board’s framework or conducted a 
categorical preemption analysis, but have framed the issue by 
asking whether the action prevents or unduly interferes with 
railroad operations – which corresponds to the “as-applied” 
analysis. 
 

Union Pac. R.R. v. Chi. Transit Auth., 647 F. 3d 675, 679-80 (7th Cir. 2011) 

(“Chicago Transit Authority”), citing Island Park, LLC v. CSX Transp. Inc., 559 

F. 3d 96, 104-06 (2d Cir. 2009). 

The types of state actions and regulations that may be categorically 

preempted under the ICCTA include “permitting or preclearance requirements,” and 

“attempts to intrude into matters that are regulated by the Board.”  E. Alabama Ry. at 5 

(routine, non-conflicting easements for public works projects “are not preempted so long 

as they would not impede rail operations….”); DesertXpress Enterprises, LLC—Pet. for 

Declaratory Order, Finance Docket No. 34914 (STB served June 27, 2007) at 4-5  

                                              
22 E. Alabama Ry. LLC at 4 (“preempted as applied. . . involves a fact-specific 

determination”).  
23 Petition at 9. 
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(“[N]either the court cases, nor the Board’s precedent, suggest a blanket rule that any 

eminent domain action against railroad property is impermissible”), quoting Maumee & 

W. R.R. & RMW Ventures, LLC – Pet. for Declaratory Order, Finance Docket No. 34354 

(STB served Mar. 3, 2004) at 2 (emphasis in original).  See also, Norfolk S. Ry. Co. – Pet. 

for Declaratory Order, Finance Docket No. 35196 (STB served Feb. 26, 2010) at 3 (state 

condemnation action evaluated under “as applied” test).  The Fifth Circuit in New 

Orleans and Gulf Coast Railway Co. v. Barrois also found that condemnation 

proceedings were not categorically preempted, and that “routine crossing cases fall into 

the category of as-applied preemption challenges.”24    

Here, Consumers’ condemnation action clearly is not categorically 

preempted.  First, Consumers’ condemnation action does not qualify as a permitting or 

preclearance requirement, as both the rail and the power lines already are in place and 

have co-existed without major incident for over 20 years. Second, ADBF has failed to 

explain or provide any evidence as to how the regulation at issue, MCL § 486.252, which 

permits electric and gas companies to obtain property rights through a state court, 

necessarily will regulate railroads or inhibit rail operations.  See Order (Attachment No. 

1) at 8 (ADBF failed to demonstrate how the state or local regulations permitting the 

condemnation or pertaining to the power lines would “unduly burden interstate 

commerce.”).  Consistent with its own and prior court precedent, the Board should reach 

                                              
24 New Orleans & Gulf Coast Ry. Co. v. Barrois, 533 F.3d 321, 333 (5th Cir. 

2008).  
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the same conclusion as the U.S. District Court:  Consumers’ condemnation action is not 

categorically preempted.  Maumee, supra.   

2. Consumers’ Condemnation Action Is  
Not Preempted “As-Applied”    

The test for as-applied preemption is whether the state action “would have 

the effect of unreasonably burdening or interfering with rail transportation,” which is  

“a fact-specific determination.”  E. Alabama Ry. at 4.  With respect to utilities, the Board 

repeatedly has held that “non-exclusive easements for at-grade road crossings, wire 

crossings, sewer crossings, etc., are not preempted so long as they would not impede rail 

operations or pose undue safety risks.”  Id. at 5 (quoting Maumee at 2); Norfolk S. Ry. Co. 

at 5.  See also, Lincoln Lumber Co. – Pet. for Declaratory Order – Condemnation of R.R. 

Right-of-Way for a Storm Sewer, Finance Docket No. 34915 (STB served Aug. 13, 2007) 

at 3 (permanent easement for operation of a storm sewer would not be preempted “unless 

it would prevent or unreasonably interfere with railroad operations.”).  In this case, the 

record readily demonstrates that Consumers’ power lines are a “non-invasive utility”25 

that do not currently impede rail operations or pose undue safety risks, and are subject to 

relocation should they unreasonably burden expanded ADBF operations in the future.  As 

such, and as the District Court previously found,26 the ICCTA as applied does not 

preempt Consumers’ condemnation action.  

                                              
25 Reading Blue Mountain & N. R.R., 2012 WL 251960, at *2. 
26 Order (Attachment No. 1) at 10. 
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Consumers’ power lines and the ADBF railroad have coexisted without 

incident for over 20 years.  During the time that Consumers leased the property from 

MDOT (and then ADBF), there was never a request made to relocate power lines or to 

mitigate a specific safety threat.  It is understood that the power lines are bound to have 

some minimal impact on ADBF, if for no other reason than the necessary support poles 

are located on the railroad’s property and overhead lines run dozens of feet above ground.  

However, there is no evidence in the record to suggest that the power lines unreasonably 

interfere with existing rail operations or present a safety risk.27  Until there is an actual 

conflict and Consumers violates the easement’s requirement to accommodate rail 

operations and adhere to safety standards, a condemned easement to support Consumers’ 

power lines cannot be found to be preempted.28   

ADBF argues in its Petition that the easement would “give Consumers an 

absolute veto over how ADBF could use its right of way.”  Petition at 5.  This statement 

is incorrect, as the easement requires Consumers to accommodate all of ADBF’s 

                                              
27 ADBF’s own witness in this proceeding basically admits as much.  See Reply, 

V.S. Dobronski at 8 (Consumers’ proposed easement language “might accommodate 
ADBF’s present needs…”).  The fact that ADBF negotiated for months with Consumers 
regarding a permanent easement likewise belies the notion that the presence of the power 
lines reasonably burdens ADBF’s rail operation.  V.S. Parker at 4-5. 

28 See Franks Inv. Co. LLC v. Union Pac. R.R., 593 F.3d 404, 415 (5th Cir. 2010) 
(“Though the Union Pacific provided two district court opinions that found preemption 
based on potential interference with rail transportation, both of those cases involved 
actions that would have the effect of regulating when a railroad or its facilities could 
operate. These would be instances to apply express preemption and not as-applied 
preemption under the STB's test. By definition, an as-applied challenge would need to 
address specific crossings.”) (internal citations omitted). 
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“existing or actually planned railroad operations.”  See V.S. Parker at 7, Exhibit No. 2 at 

1.  As such, the easement would not make “ADBF’s operations subordinate to 

Consumers’ control.”  See Petition at 5.  Utility easements commonly include the non-

exclusive use of a railroad’s property, and this by itself does not alter the test or require 

preemption.  For example, in Lincoln Lumber, the Lincoln Lumber Company (“LLC”) 

argued (similar to ADBF) “that section 10501(b) would preempt Lincoln’s use of state 

eminent domain power because the area to be condemned runs longitudinally along the 

entire length of LLC’s railroad right-of-way, and therefore, the storm sewer would 

interfere with LLC’s rail operations and pose safety risks.”  The Board declined to initiate 

a proceeding, finding that “[t]he uses that LLC has raised concerns about here are 

common and of the type that the courts are well-suited to address.”  The Board also 

provided the test for as-applied preemption for the state court, which was the same test 

set out in Maumee, that “routine, non-conflicting uses, such as non-exclusive easements 

for at-grade road crossings, wire crossings, sewer crossings, etc., are not preempted so 

long as they would not impede rail operations or pose undue safety risks.”  Lincoln 

Lumber at 3.   

ADBF’s real complaint as set out in its Petition is that the presence of 

Consumers’ power lines could interfere with hypothetical expansions of ADBF’s 

facilities sometime in the future.  See Petition at 13-15.  In this regard, it is noteworthy 

that the District Court was unmoved by this claim, finding that ADBF “could not proffer 

actual blueprints or engineering plans to support the existence or illuminate the details of 

the alleged expansions.”  Order (Attachment No. 1) at 9.  Nevertheless, as Consumers’ 



 

-16- 
 

Witness Parker explains and as the proposed easement clearly provides, should the 

scenario that ADBF posits actually come to pass, Consumers could and would be 

required to relocate its lines as necessary to accommodate ADBF’s facilities expansion, if 

the expansion reasonably could not be accomplished elsewhere on ADBF’s property.  

V.S. Parker at 7, Exhibit No. 2 at 1.  Governing precedent on this issue is provided by the 

Board’s decision last year in Petition of Union Pacific Railroad Company for 

Declaratory Order, Finance Docket No. 35960 (STB served September 30, 2016), where 

it was held that so long as the railroad still would be able to compel the relocation of 

underground pipelines if necessary to accommodate future rail expansion, the pipeline’s 

state court action to preserve its access to the railroad’s right-of-way was not preempted.  

Id. at 8-9.   

While Union Pacific squarely supports a “no preemption” finding here, the 

few decisions that ADBF purports to rely on with respect to as-applied preemption are 

wholly inapposite.29  For example, the court in Chicago Transit Authority found that 

continued passenger rail operations unreasonably burdened expanded freight operations 

under the as-applied test,30 because the tracks used for passenger service were only a few 

feet away from those used for freight, the freight railroad had to modify its maintenance 

practices to accommodate the passenger use, and permanent dedication of the passenger 

tracks to the transit authority would preclude their future use for expanded freight 

                                              
29 Petition at 11-13. 
30 As referenced supra, that court separately found that condemnation actions 

under state law were not categorically preempted under the ICCTA. 
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service.31  Here, in contrast, the power lines have had no adverse impact on ADBF’s 

operations or maintenance practices, and the terms of the proposed easement requiring 

relocation of the lines protect ADBF’s ability to expand freight operations in the future.  

Similarly, City of Ozark32 addressed the proposed installation of a crossing, and its 

impact on existing rail operations.  In this case, the power lines have co-existed with rail 

operations for over 20 years without incident, and Consumers’ continued use of the 

subject property includes a relocation obligation should interference with future rail 

operations materialize.33 

In sum, ADBF’s “as-applied” argument boils down to professed concern 

over the impact of the College Park and Solvay Lines on conjectural, future railroad 

facilities or functions.  However, since the undisputed record shows that ADBF would 

have the ability to require Consumers to mitigate or avoid any interference with such 

facilities or functions that may come to pass, the argument cannot support a finding of 

preemption of Consumers’ present exercise of its state law condemnation rights.  Union 

Pacific, supra at 8-9. 

                                              
31 647 F. 3d at 682-683. 
32 City of Ozark, Ark. – Pet. for Declaratory Order, Finance Docket No. 36104 

(STB served July 28, 2017). 
33 The State of Maine doctrine has no application to this case whatsoever.  

Consumers is not the owner of the railroad right-of-way, and is not seeking to direct or 
control rail operations.  Maine Department of Transportation – Acquisition & Operation 
Exemption – Maine Central Railroad, 8 I.C.C. 2d 835 (1991).  To the contrary, as 
Witness Parker explains, the easement language which nominally requires Consumers’ 
approval for new construction is specifically subject to the broader restriction on any 
actions “that would unreasonably impair [ADBF’s] lawful access to or use of the 
easement area” or would “interfere with …railroad operations.”  V.S. Parker at 7. 
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The Board should deny the Petition, and rule that Consumers’ Michigan 

state court action is not preempted by the ICCTA. 

B. Alternatively, The Board Should Deny ADBF’s Petition  
And Defer To The Michigan State Court    

 
Consumers’ condemnation action has been pending in Michigan state court 

since July 2016, and there has been no court referral of the matter to the Board.  

Therefore, if the Board declines in the first instance to rule definitively that Consumers’ 

action is not preempted, the Board still should deny ADBF’s Petition and refrain from 

doing anything more than issuing guidance for the state court, as “both the Board and the 

courts have concurrent jurisdiction to determine preemption.”  Brookhaven Rail Terminal 

& Brookhaven Rail, LLC – Pet. for Declaratory Order, Finance Docket No. 35819 (STB 

served Aug. 28, 2014) at 4. 

Typically, when parties to a court proceeding have approached the Board 

for a declaration as to preemption without a court referral, the Board has denied the 

request.  For example, in Maumee the Board declined to institute a declaratory order 

proceeding to determine preemption when “[n]either the [state] court nor the Federal 

court has, to date, sought the Board’s opinion regarding this matter.”  Id., at 1-2.  

Similarly, in Brookhaven Rail Terminal, the Board declined to address preemption when 

the issue already was before a federal court, and the court had not referred the dispute to 

the Board.  Id. at 4.  To the same effect, in Ingredion Inc. – Pet. for Declaratory Order, 

Finance Docket No. 36014 (STB served Sept. 30, 2016), the Board denied a request to 

issue a declaratory order on preemption where, as here, the case had started in state court, 
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been removed to federal court, and then was remanded back to state court.  Id. at 3 (“the 

state court is able to address any preemption arguments that may become relevant and has 

not referred any issues to the Board”).  In these and other cases where parties to active 

court proceedings have sought declaratory relief from the Board without a court referral, 

the Board consistently has denied the petitions, opting at most to issue general guidance 

to the court concerning application of the federal preemption standards.34  There are no 

extraordinary circumstances presented in this case that would warrant a departure from 

this policy.  Therefore, if the Board declines to rule that Consumers’ condemnation action 

is not preempted (as the Eastern District of Michigan did), it nevertheless should deny 

ADBF’s Petition and leave the issue to the state court.  Inasmuch as proceedings before 

that court are ongoing,35 Consumers respectfully requests that the Board issue its ruling in 

Consumers’ favor with all deliberate speed. 

 

CONCLUSION 

  For all the reasons set forth above, ADBF’s Petition for Declaratory Relief 

should be denied.    

                                              
34 See Lincoln Lumber at 3. 
35 The preliminary injunction referenced in note 12, supra, did not stay further 

proceedings in the Michigan court. 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

CONSUMERS ENERGY COMPANY, 

Plaintiff, 

V. 

ADRIAN & BLISSFIELD RAILROAD 
COMPANY, et al., 

Defendants. _______________ / 

Case No. 16-12938 

ORDER GRANTING PLAINTIFF'S MOTION TO REMAND 

On July 8, 2016, Plaintiff Consumers Energy Company ("Consumers") filed this 

complaint against Defendants Adrian & Blissfield Railroad Company ("A&B"), City of 

Adrian, Michigan Department of Transportation ("MOOT"), Norfolk Southern 

Corporation, and Norfolk Southern Railway Company seeking an easement over 

disputed parcel of land and an injunction against A&B interfering with its use of the 

easement. (0kt. #1.) Defendants removed the case to this court on August 11, 2016. 

(Id.) Now before the court is Plaintiff's Motion to Remand for Lack of Jurisdiction. (0kt. 

#14.) Defendant Adrian Blissfield Railroad Company has filed a response, (Dkt. #17), 

and Plaintiffs have filed a reply, (0kt. #18). This court held a hearing on November 16, 

2016. For the reasons stated below and at the hearing, the court will grant Plaintiff's 

motion . 
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I. BACKGROUND 

Consumers, which is a Michigan electric company, entered into a 20 year land 

rental agreement in 1996 with MOOT for the placement of power lines over a 2.5 mile 

stretch of land approximately 20 feet wide running along a railway. In 2000, and before 

the expiration of this agreement, Defendant A&B, which is a Michigan railroad company, 

purchased land from MOOT including the parcel subject to the rental agreement 

between Consumers and MOOT. A&B then took over MDOT's role as landlord for the 

otherwise uneventful duration of the rental agreement with Consumers. Upon the 

expiration of the rental agreement in January, 2016, the parties began (unsuccessful) 

negotiations to allow Consumers to continue using the parcel for its active power lines. 

Consumers alleges that A&B, realizing that Consumers would not be able to 

easily replace the lines serving approximately 10,000 customers, demanded an 

unreasonably high premium. Meanwhile, A&B claims that the negotiated price should 

reflect the value of the land to Consumers-not the general market price. It also claims 

that it may undertake a grand expansion of the rail service along the disputed parcel, 

and any price must account for the fact that the power lines will interfere with such 

developments. As negotiations broke down, A&B began making demands that 

Consumers vacate the property. Consumers then filed an action in Michigan State Court 

for condemnation, seeking a permanent easement allowing it to continue operating and 

servicing the power lines on the property and an injunction prohibiting A&B from 

interfering with its ability to do so. At a show cause hearing in state court, A&B agreed 

to the entry of a preliminary injunction to this effect. 

2 
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A&B then removed the case to federal court claiming federal question 

jurisdiction. It is undisputed that nothing on the face of the well-pleaded complaint raises 

a federal question, and A&B does not claim diversity jurisdiction exists. Instead, A&B 

argues that federal question jurisdiction still exists even where a plaintiffs claims are 

only based in state law if those state law claims are completely preempted by federal 

law. Under its view, Plaintiffs claims are preempted by Section 10501 (b) of the 

Interstate Commerce Commission Termination Act ("ICCTA"), 49 U.S.C. § 10101 et 

seq. It insists that a condemnation action for land operated as a railway is categorically 

preempted, and even if it were not, it would be preempted as applied to the instant 

situation because the power lines constitute a significant interference with their use of 

the land as a railway. Plaintiffs motion for remand challenges this view by arguing that 

case law does not support the proposition that state law condemnation actions are 

always categorically preempted, and that, because the continued operation of the power 

lines would not have the effect of preventing or unreasonably interfering with railroad 

transportation, the "as applied" test counsels against a finding of preemption as well. It 

also points out that several of the cases cited in A&B's brief supporting removal have 

been reversed or are factually inapposite to the instant case. 

II. STANDARD 

Federal courts "are not courts of general jurisdiction; they have only the power 

that is authorized by Article Ill of the Constitution and the statutes enacted by 

Congress[.]" Elgharib v. Napolitano, 600 F.3d 597, 604-05 (6th Cir. 2010) (quotation 

omitted). "It is to be presumed that a cause lies outside this limited jurisdiction, and the 

3 
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burden of establishing the contrary rests upon the party asserting jurisdiction." 

Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994) . 

The United States District Court has jurisdiction over claims based on a federal 

question and claims with complete diversity of citizenship between parties. Title 28 

U.S.C. § 1331 defines federal question jurisdiction. It provides that "[t]he district courts 

shall have original jurisdiction of all civil actions arising under the Constitution, laws, or 

treaties of the United States." 28 U.S.C. § 1331. The Sixth Circuit has held that "[i]n 

determining whether an action 'arises under' federal law, we are governed by the well­

pleaded complaint rule, which requires that a federal question be presented on the face 

of the complaint." Mich. S. R.R. Co. v. Branch & St. Joseph Counties Rail Users Ass'n, 

Inc., 287 F.3d 568, 573 (6th Cir. 2002) (citing Caterpillar, Inc. v. Williams, 482 U.S. 386, 

392 (1987)). However, an exception to the well-pleaded complaint rule exists "when a 

federal statute wholly displaces the state-law cause of action through complete 

preemption." Mikulski v. Centerior Energy Corp., 501 F.3d 555, 559 (6th Cir. 2007) 

(quotation omitted). 

Ill. DISCUSSION 

A&B claims that federal question jurisdiction exists because the condemnation 

action is preempted by§ 10501 (b) of the Interstate Commerce Commission Termination 

Act of 1995, 49 U.S.C. § 10101-16106. In an approach it deemed "persuasive," the 

Sixth Circuit applied a "comprehensive test" articulated by the Surface Transportation 

Board ("STB") for determining the extent to which § 10501 (b) preempts state law claims: 

First, state actions are "categorically" or "facially" preempted where they 
"would directly conflict with exclusive federal regulation of railroads." 
Courts and the STB have recognized "two broad categories of state and 

4 
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local actions" that are categorically preempted regardless of the context of 
action: (1) "any form of state or local permitting or preclearance that, by its 
nature, could be used to deny a railroad the ability to conduct some part of 
its operations or to proceed with activities that the Board has authorized" 
and (2) "state or local regulation of matters directly regulated by the 
Board-such as the construction, operation, and abandonment of rail lines; 
railroad mergers, line acquisitions, and other forms of consolidation; and 
railroad rates and service." ... Second, those state actions that do not fall 
into one of these categories may be preempted as applied: "For state or 
local actions that are not facially preempted, the section 10501 (b) 
preemption analysis requires a factual assessment of whether that action 
would have the effect of preventing or unreasonably interfering with 
railroad transportation." 

Adrian & Blissfield R. Co. v. Viii. of Blissfield, 550 F.3d 533, 539-40 (6th Cir. 2008) 

(citations omitted). Applying this test, the court concluded a proposed sidewalk 

construction project which required the railroad to either personally construct or 

reimburse the city for the construction of a walkway along a stretch of tracks was not 

preempted under either the categorical or "as applied" tests and granted remand. Id. at 

540-42. 

Consumers argues that its condemnation action is not subject to this analysis 

because Consumers is a private actor and not a government entity. This argument is 

not convincing. Under MCL § 486.252, the Michigan provision allowing corporations to 

engage in condemnation actions, Consumers seeks relief from the state courts of 

Michigan. The issuance of an easement by the courts of Michigan would surely 

constitute "state action." The preemption analysis applies. 

At the hearing A&B suggested for the first time that this court could submit the 

question of preemption to the STB for a determination by that agency. The court 

determines that the relatively simple facts of the instant case do not appear to require 

specialized knowledge to assess, and therefore the delay and costs involved in the 

5 
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initiation of another proceeding before an agency is not justified. Nor will the court's 

analysis be meaningfully assisted by an additional evidentiary hearing on the question 

of "as applied" preemption as requested by A&B, since the parties have had ample 

opportunity to submit documents and affidavits in support of their briefings. 

A. Categorical Preemption 

In the instant case it is obvious that the proposed condemnation action is not 

"permitting or preclearance," so it does not fall into the first category identified by STB's 

test for categorical preemption. The applicability of the second category, relating to 

construction or operation of the railroad, is a closer question. However, as stated at the 

hearing, the court finds that this avenue to a finding of categorical preemption is also 

foreclosed to Defendant. 

A&B cites favorably to Soo Line R. Co. v. City of St. Paul, where the court 

applied categorical preemption to a city's plan to condemn a 24-foot wide strip along 2.1 

miles of track to be used for a bicycle/pedestrian trail. 827 F. Supp. 2d 1017, 1018 (D . 

Minn. 2010). It reasoned that the language of the ICCTA meant that the condemnation 

amounted to a regulation that was per se preempted. Id. at 1021-22. However, under 

similar facts the Sixth Circuit reached the exact opposite conclusion, explaining that 

"[r]outine crossing disputes, despite the fact that they touch the tracks in some literal 

sense, are not typically preempted." See Adrian & Blissfield, 550 F.3d at 540. There the 

court was evaluating a proposed condemnation for the construction of a sidewalk which 

was partly on the railroad's property and actually crossed the tracks in some locations. 

The facts under these cases are all very similar, but this court is bound by the holding of 

6 
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the Sixth Circuit's opinion in Adrian & Blissfield whereas the decision in Soo Line is 

merely persuasive authority. 

Both within its briefings and in its statements at the hearing, Defendant also cites 

to Union Pac. R. Co. v. Chicago Transit Auth., for the proposition that categorical 

preemption applied where a municipal rail system sought to condemn a strip of land 

adjacent to another railway. 2009 WL 448897, at *6 (N.D. Ill. 2009). Nowhere, however, 

does A&B note that this holding was reversed two years later by the Seventh Circuit. 

That court concluded that the "as applied" analysis was more appropriate given the 

"trend in case law" since "a condemnation is not a rule of general applicability because 

each instance necessarily varies with the facts of the case and the specific property 

subject to the condemnation." Union Pac. R. Co. v. Chicago Trans;t Auth., 647 F.3d 

675, 679-80 (7th Cir. 2011) (quotations omitted). Defendant was aware of this 

inconsistency at some level, since it also cited the same Seventh Circuit opinion in its 

brief. (Dkt. #17, Pg. ID 604-05.) The court wonders why Defendant would not be more 

cautious in light of Plaintiff's earlier-filed brief in support of Plaintiffs motion for remand, 

wihch calls to the court's attention a similar citation to reversed authority in Defendant's 

notice of removal. (Dkt. #14, Pg. ID 491.) It is fundamental that counsel bear a burden 

of candor to the court. Such conduct as citing to reversed authority evidences either a 

lack of caution or a failure of candor. Regardless, Defendant's citation to holdings from 

other circuits does not sustain its burden of demonstrating that categorical preemption 

applies in light of the controlling Sixth Circuit precedent in Adrian & Blissfield. 

Also unavailing is A&B's argument that categorical preemption must exist 

because otherwise its property may be subject to regulations which apply to electrical 

7 
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companies, and such regulations are categorically preempted by§ 10501 (b). A&B cites 

to Grafton & Upton R.R. Co. F Petition for Declaratory Order for the proposition that 

"[t]hese types of regulatory requirements are universally categorically preempted as 

applied to railroads." (Dkt. #17 Pg. ID 594.) But the cited opinion does not support that 

conclusion, as STB explained that "[s]tate and local regulation is appropriate where it 

does not interfere with rail operations. Localities retain their reserved police powers to 

protect the public health and safety so long as their actions do not unreasonably burden 

interstate commerce." 2014 WL 292443, at *5 (Jan. 22, 2014). A&B has made no 

showing that normal regulations of the electrical lines on its property will unduly burden 

interstate commerce. Accordingly, the "as applied" preemption test governs. 

B. "As Applied" Preemption 

Since the "as applied" preemption test applies, the central question is "whether 

the state regulation imposes an unreasonable burden on railroading." Adrian & 

Blissfield, 550 F.3d at 541 (quotation omitted). Such regulation is permissible where "(1) 

it is not unreasonably burdensome, and (2) it does not discriminate against the 

railroads." Id. (quotation omitted). Because Defendant does not assert that the proposed 

condemnation discriminates against the railroads, the only question is whether it is 

unreasonably burdensome. 

The power lines currently run alongside the track, loading facilities, and cross 

over the track at various points. These utilities have operated along side one another for 

sixteen years. Defendant describes the past detrimental impact of the power lines as 

including but not being limited to: 

8 
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1) Removing the ability for the A&B to use man-harnesses in trans load 
operations due to the clearance issues with the powerline; 

2) Limiting the transport and transload of the high/wide loads; 

3) Limiting necessary storage space and the ability to move and store 
heavy equipment; [and] 

4) Limiting how transloads are performed[.] 

(Dkt. #17, Pg. ID 602.) A&B also asserts that going forward, the power lines will 

interfere with certain development and expansion plans involving additional facilities, 

tracks, a gantry, a crane, and telecommunications towers. (Id., Pg. ID 604.) However, 

A&B stated at the hearing that it could not proffer actual blueprints or engineering plans 

to support the existence or illuminate the details of the alleged expansions. For their 

part, Consumers has indicated that even if such plans come to pass, they are able to 

modify the height or lateral position of the power lines to accommodate A&B's 

development efforts. Counsel for Consumers also pointed out during the hearing that 

language within the proposed easement allows A&B to have Consumers relocate their 

lines to account for "existing or actually planned railroad operations[.]" (See Dkt. #1, Pg. 

ID 91.) 

It is clear that these power lines must reduce A&B's ability to maximize its profit 

at some level. Even if it did not plan to expand its facilities, it alleges that its ability to 

use its tracks has already been affected, and the value of the land itself would surely be 

reduced to some degree in virtue of the burden of the proposed easement. A&B would 

also be required to allow Consumers to service the lines, which would limit the 

exclusivity of A&B's possession over the entire parcel near the proposed easement. 

9 



2:16-cv-12938-RHC-RSW Doc# 20 Filed 12/08/16 Pg 10 of 11 Pg ID 714 

Assuming the parties are able to negotiate smoothly in the future, A&B would still bear 

some costs from the arrangement that it would otherwise not necessarily incur. 

However, it is not enough to demonstrate that the railroad will be burdened; the 

burden must be unreasonable. See Adrian & Blissfield, 550 F .3d at 541 ("state actions 

are not preempted merely because they reduce the profits of a railroad ... ") (citation 

omitted); see also New Orleans & Gulf Coast Ry. Co. v. Barrois, 533 F.3d 321, 334 (5th 

Cir. 2008) (Louisiana state law permitting private land owners to construct at-grade 

crossings over railroad tracks not completely preempted where statute's cost-shifting 

mechanism could alleviate increased maintenance costs). A&B has not demonstrated 

that the burden on its operations would be unreasonable if Consumers were permitted 

to continue operating its power lines along the railroad as it has for twenty years, 

subject to the language in the easement that allows A&B to force Consumers to relocate 

the lines. The federal courts are forums of limited jurisdiction and, because A&B has not 

rebutted the presumption "that a cause lies outside this limited jurisdiction[,]" Kokkonen, 

511 U.S. at 377, this case will be remanded to state court. 

IV. CONCLUSION 

IT IS ORDERED that Plaintiff's Motion to Remand (Dkt. # 14) is GRANTED. The 

matter is remanded to Lenawee County Circuit Court. 

s/Robert H. Cleland 
ROBERT H. CLELAND 
UNITED STATES DISTRICT JUDGE 

Dated: December 8, 2016 

10 
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I hereby certify that a copy of the foregoing document was mailed to counsel of record 
on this date, December 8, 2016, by electronic and/or ordinary mail. 

s/lisa Wagner 
Case Manager and Deputy Clerk 
(313) 234-5522 
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Verified Statement 

Of 

Dwayne C. Parker 



VERIFIED STATEMENT 

OF 

DWAYNE C. PARKER 

My name is Dwayne C. Parker, and I am the Director of Customer and 

Service Infrastructure - High Voltage Distribution Group, within the Electric 

Transmission and HVD Engineering Department of Consumers Energy Company 

("Consumers"). I am making this Statement in order to provide the Surface 

Transportation Board ("STB") with the relevant facts concerning Consumers' installation 

of certain essential electrical power lines and support poles in the vicinity of Adrian, MI, 

its attempt to negotiate reasonable terms and conditions for a non-exclusive permanent 

public utility easement to maintain those power lines with the Adrian & Blissfield Rail 

Road Company ("ADBF"), and the circumstances that compelled Consumers to exercise 

its rights of eminent domain under Michigan law to secure such an easement, which I 

understand is the subject of the Petition for Declaratory Relief filed within the STB by 

ADBF on or about October 30, 2017. 

A. Consumers Energy Company 

Consumers is a Michigan corporation and public utility organized and 

existing under Public Act 23 8 of 1923, MCL 486.251, et seq., for the purposes of 

generating, transmitting, distributing and selling electric energy and natural gas to the 

public in all 68 counties of Michigan's Lower Peninsula. Consumers' electric utility 

operations serve nearly 6.8 million Michigan residents, including the cities of Battle 



Creek, Flint, Grand Rapids, Jackson, Kalamazoo, Midland, Muskegon and Saginaw. 

Consumers' retail electricity rates are subject to the regulatory authority of the Michigan 

Public Utilities Commission. 

Like most public electric utilities throughout the United States, Consumers 

holds non-exclusive easement rights over real property, both privately and publicly 

owned, to support power lines, poles and other infrastructure essential to the distribution 

of electricity to the rate-paying public. Among the real property parcels on, along or over 

which Consumers typically holds easements are portions of railroad rights-of-way. The 

routine easements held and used by Consumers are acquired primarily through the 

negotiation of agreements with property owners. If necessary, however, Consumers may 

acquire essential property rights through the exercise of eminent domain, which 

Consumers possesses under Michigan law. 1 

B. The 1996 MDOT Lease 

Consumers provides electric service to citizens in the City of Adrian, 

Michigan and surrounding communities in Lenawee County using two (2) high voltage 

power lines: the 46,000 volt (46 kV) College Park Line, and the 138,000 volt (138 kV) 

Solvay Line. Approximately 10,000 customers depend on those lines for electrical 

power. The College Park and Solvay Lines are supported by one line of poles installed 

1 MCL 486.252; see also Michigan Uniform Condemnation Procedures Act, 
Public Act 87 of 1980, MCL 213.51, et seq. ("UCPA"). 
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on a 20-foot wide strip ofland alongside a 2.5 mile long portion of railroad right-of-way 

through and near Adrian. 

Prior to 2000, the Adrian area right-of-way was owned by the Michigan 

Department of Transportation ("MDOT"), and operated by ADBF pursuant to a lease. In 

1996, while ADBF was the rail operator, Consumers entered into a 20-year agreement 

with MDOT giving Consumers non-exclusive rights on the property for purposes of 

installing and maintaining the College Park and Solvay Lines. The strip of property over 

which Consumers acquired rights roughly parallels the railroad tracks for its 2.5 mile 

length. A copy of this agreement, which included an expiration date of January 26, 2016, 

is attached to this Statement as Exhibit No. 1. The agreement provided for a single 

payment of $12,500.00 by Consumers for use of the subject property over the entire 20-

year term. No provision was made for "hold-over rent" or any other payments should 

Consumers continue its use of the property subsequent to January 26, 2016. 

On or about November 29, 2000, MDOT sold a total of 18.91 miles of 

railroad right-of-way to ADBF, which included the 2.5 miles (about 13% of the total) that 

was affected by the Consumers-MDOT agreement and that ADBF already operated. 

According to public records, the purchase price paid by ADBF for the 18.91 miles was 

$1,725,000.00. Between 1996 and 2016, then, ADBF conducted railroad operations over 

the former MDOT lines in co-existence with Consumers' College Park and Solvay Lines. 

While ADBF very recently has claimed that the presence of Consumers' power lines 

limited certain uses of its property, throughout that 20-year time period ADBF did not 
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raise any contemporaneous objections to the lines, or claim that they unreasonably 

interfered with ADBF's railroad operations. 

C. Attempted Negotiations with ADBF 

Prior to the scheduled, January 26, 2016 expiration date of the 1996 MOOT 

agreement to which ADBF had succeeded, Consumers and ADBF began discussions that 

led to Consumers' proposal for a permanent easement to support continued operation of 

the College Park and Solvay Lines. Consumers' approach was consistent with its general 

preference for negotiating agreements for necessary utility easements, rather than 

exercising its eminent domain rights. The parties agreed to extend the MOOT agreement 

expiration date informally while discussions proceeded, and Consumers made an initial 

offer to pay ADBF $116,000.00 in consideration of a permanent easement over the 

identical property described in the MOOT agreement. ADBF replied with a demand for 

$660,000.00 for an easement, a more than five-fold increase. 

Following further research and consideration, Consumers increased its 

proposed easement price to $600,000.00. However, ADBF responded by falsely 

claiming that Consumers had not accurately described the College Park and Solvay 

Lines, terminating negotiations, and demanding payment of almost $200,000.00 in "hold­

over-rent" under the MOOT agreement, this despite the fact that the agreement made no 

provision for such rent. Nevertheless, as a show of good faith, Consumers reiterated its 

offer to pay $600,000.00 for a permanent easement, and promised to send a check for 

$12,500.00 as a down payment on the price. When Consumers tendered the down 

payment check, however, ADBF refused to accept it. 
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In June 2016, Consumers' and ADBF's representatives met again. At that 

meeting, ADBF stated that it would only consider granting Consumers a revocable (at 

ADBF's option) license along the 2.5 mile portion of right-of-way where Consumers' 

power lines were located, and demanded a payment of $2,000,000.00 for the license; 

more than ADBF had paid for ownership of the entire 18.91 miles of rail line that it 

purchased from MDOT. While ADBF subsequently offered to reduce its demand to 

$1,750,000.00, it refused to discuss the permanent easement that had been the focus of 

the parties' negotiations from the outset. Notwithstanding the posture that ADBF had 

adopted, Consumers made a final offer to purchase a satisfactory permanent easement for 

$660,000.00, the exact terms that ADBF originally had offered. ADBF did not respond. 

D. The Eminent Domain Proceeding 

The College Park and Solvay Lines are essential to Consumers' ability to 

continue to reliably serve approximately 10,000 customers in the Adrian area. The Lines 

are a permanent component of the company's system, and as such, a permanent easement 

is required to allow Consumers to continue to provide safe, reliable electricity to the 

citizens and businesses of Lenawee County. The need for permanent access to the 

easement area for purposes of operating, maintaining, inspecting, replacing and 

improving Consumers' essential infrastructure makes a license that could be revoked by 

ADBF at any time wholly inadequate to meet the public's need for electric power. 

Given ADBF's unreasonable demands, Consumers' only remaining option 

was the initiation of condemnation proceedings pursuant to Michigan law, which 

Consumers commenced in July 2016 before the 39th Circuit Court for the County of 
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Lenawee. 2 Pursuant to applicable law and court rules, Consumers deposited the total 

estimated just compensation amount of $555,000.00 with the County Treasurer (as 

required under state eminent domain law), for disbursement according to the court's 

orders. That amount is the full appraised value of the easement that Consumers seeks. 

Consumers' court filing also included a written description of the proposed permanent 

easement, a copy of which is attached as Exhibit No. 2 to this Statement. 

The description of the property subject to the easement is identical to the 

property description in the 1996 MDOT agreement, and encompasses only so much of 

the 2.5 mile long right-of-way as necessary to accommodate the existing College Park 

and Solvay Lines, which generally is a strip about 20 feet wide, considerably narrower 

than the 100-foot wide ADBF right-of-way. 

The form of the ADBF easement is similar to the document that Consumers 

currently uses when obtaining easements from railroads. However, in an effort to 

minimize any actual burden on ADBF's use of the property subject to the easement, 

Consumers modified its standard form in several respects. Specifically, it included the 

following limitations: (1) no permanent, above ground structures would be installed any 

closer to ADBF's rail line than the existing line poles already are; (2) the area between 

the poles and the rail line only would be used by Consumers for temporary purposes, 

such as vegetation management or maintenance; (3) Consumers would not fence off or 

otherwise limit ADBF's access to the easement area, other than the above-ground 

2 Case No. 16-5626-CC, before the Hon. Anna Marie Anzalone. 
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Consumers facilities allowed by the easement; and ( 4) ADBF would be permitted to 

install communications-related equipment on Consumers' line poles, so long as 

applicable safety codes are met and the poles could support it. 

The easement form includes a proviso that the property owner (ADBF here) 

will not create or install new structures or fixtures that would intrude on the easement 

area without Consumers' prior consent, which Consumers may withhold in its "sole 

discretion."3 However, this language is subject to the prior, broader restriction on 

Consumers taking any actions pursuant to the easement "that would unreasonably impair 

[ADBF's] lawful access to or use of the easement area," or would "interfere with the 

safety of [ADBF's] railroad operations ... ".4 Additionally, and significantly, under the 

terms of the easement Consumers commits to relocate its facilities ( consistent with 

applicable law) to another section of the easement area or ADBF's property at 

Consumers' expense, if necessary "to accommodate Owner's existing or actually planned 

railroad operations ... "5 that cannot reasonably be accommodated elsewhere on ADBF's 

property. In this regard, I would point out that the area subject to the easement would be 

only about 20% of a section of ADBF's right-of-way that itself is only 13% of the right­

of-way that ADBF acquired from MDOT (i.e., just 2.6% of the total right-of-way). 

3 Exhibit No. 2, at page 2 of 6. 

4 Id. at 1 of 6, 2 of 6. 

5 Id. at 1 of 6 ( emphasis supplied). 
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I understand that ADBF has claimed before the STB that it has several 

planned expansions of its existing facilities in development, some of which potentially 

could be affected by the College Park and/or Solvay Lines. As of the date of this 

Statement, I am not aware that ADBF actually has begun work on any of these 

hypothetical projects, beyond some preliminary applications or inquiries to regulatory 

authorities. If and to the extent that ADBF eventually proceeds with a rail-related project 

that would be impeded by Consumers' power lines, however, there is no reason why 

Consumers could not raise and/or relocate portions of its facilities as required to 

maintain minimum clearances. For example, the existing wooden poles supporting the 

College Park and Solvay Lines could be extended from their current 80-105 feet up to 

approximately 125 feet, and could be replaced by steel poles to provide even higher 

clearances if necessary. Other relocation options also could be available, consistent with 

the terms of Exhibit No. 2 and as appropriate to address whatever actual burden the 

power lines might impose on ADBF's expanded facilities. 

-8-



VERIFICATION 

I, Dwayne C. Parker, declare under penalty of perjury that the foregoing is 

true and correct. Further, I certify that I am qualified and authorized to file this Verified 

Statement on behalf of Consumers Energy Company. Executed on November 16, 2017. 

~c~ DwayneC. Parker 
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LAND RENTAL AGREEMENT \ 
.J--.---

~ ') LG '·'[ndside ROW 

1 /1/7\ 
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j"\ ,; NON-FEDERAL Michigan Law establishes rights and obligations for parties to rental agreements. 
This agreement is requirer1 to comply with the Truth in Renting Acl <154, P.A. of 1978. 

Micr.,5an law establishes rights and oblig:uions for pnnics to renllll agreements. This ui:rcemcnt i~ required lo comply with the Tnnh 111 Renting Act, A1:1 <154, l'.A. or 1978. 
1 f you have n question about lhc in1crµrcm1 u11 or·lei;~lh)' of a provision of 1hls allrccmcm. you 1nny wn11t to seek a5sis1nnce from n lawyer or other qualit1ed rmrson. l\ny 
notice or other communication 10 the Department mny be directed to the Michiga~ Deµrn tmc111 ofTrn11sponatio11, Pmpc1ty Mnm1gc1mmt Section. The Ocparlnicnt of 
Tmnsponalion ,s 1,lc<l~ed la tl,c lcucr nnd spirit of U.S. pal icy for !lie nchievemcnt orequnl hou.~lng orportu11i1y lhrouuhout the nation. II cncourngc~ nnd s11~po11s en 
amrmlllive advcrcislng and 111.uk~liug prog.rn111 in which there arc no barriers lo obtaining housing bccnu5c of rnc•, color. roligion, national orinin. ngc, sc~. fomili~I m1tu; . 

marital s1atus, or menial and physicnfhillldicap. Persons denied fair housing opportu11ily R1r these reasons may lilc n cnmplainl wi<h lhc Mir.hica11 Civil Riglns Cumrn1ssion. 
If you have a question abou1 the interpretation or legnlity ofa provision of this agreement, you may want 10 seek assistance from a lnwyer or other qualified person. Any 
notice or other communication to the Department mny be directed 10 lhe Michigan Depru1men1 ofTranspor1n1ion, Real Es1ate Division, Property Management Section. 

[tis hereby agreed that tJ1e Michigan Department of Transportation hereafter "DEPAR.TufENT", does hereby let and rent to 
Consumerµ Energv, whose address is 2 12 We~c Michigan Ave11ue1 Jm:kson, Mi.~l!.Q 492QJ. hereafter "TEN ANT", the 
fol lowing state-owned land located a t from mile posl 209;.5 Lo mile post 212.0. Cily of Adrian, Lenawee Cou!J!Y M.i£bi&fill, 
excepting 1111 easeiIJent recorded on Ii her l 560, Puge 866 (see attached sketch showing limits or property covered iJi this 
ag.reernent) fo1· n term beginning J 1111 1mry 26, 1996. Th is agreement, unless term lnaccd earlier as provided herein, shall expire on 
January 26, 2016. 

RENT 
TENANT agrees to pay $12,500.00 for a t:wenty(20) year t.errn beginning on January 26, 1996. Payment for tl1 e rent shall be 
made al the time of execution of this agreement by the TENANT. Payments will be made by money order or check to the State c 
Michigan, Department of Transportation. Mail payments to the Financial Operations Division, Posr Office Box 30648, Lansing, 
Michigan 48909. Payments must inc lude the Control Section Number, Job Number and Parcel Number to insure proper credit. 

OCCUPATfON or PREM{SES 
The TENANT agrees not to rent, sublease or allow use by any persons other than those designated above as tenants. 

TENANT'S D1JTY TO MAINTAfN PRBMTSGS 
TENANT agrees that no structure of any type shall be placed on tl1e property. No use sho.ll be pennitted within IO feet of the 
edge of a cut or fill slope. All right-of-way markers and stakes shall be protected by the TENANT. The DEPARTMENT 
assumes no responsibility for the safe condition of the lands. 

TENANT will not use or store radioactive, toxic, inflammable or poisonous materials, explosives, or other hazardous materials 01 

the premises and will not permit hazardous or unreasonably objectionable smoke, fumes, vapor or odors to emit from the 
premises. No junk or garbage shall accumulate on the premises. 

UTfL!TI ES AND SERVfCES 
TENANT shall be responsible for all services commonly known and designated as public utilities and the securing of deposits an, 
payments for all such obligations. 

CONTROL SECTION: 

4620F1 

JOB NO. 

NA 

PARCEL: 

119 

FEDERAL ITEM NO. 

NA 
FEDERAL PROJ NO. 

NA 

-----
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fil~ILLl:-U l· tJ.:.KtvllN/\UU~ . ;,•. . . ' . ~ .. . 
,TENr:/\JT 1grecs to vncnL~ 1he prem1~ci; upo11 ll111ly (3(}) J3ys written notice. TI.NAN l a11 rces that m the event the TENi\N'I' 
vac:itcs 1h1: pre111 Jsei; al will or al the requcs1 of llie DF.T>t\RTM ·.NT, that the DEPAR'T'MENT will not be obliged to pruvidc, and 
the TENANT will not be entitled LO receive, relocation nss istonce and benefi ts. 

Before the exp(ration of this agreement, the TENANT shall prepare for vacation of the premises by bringing it to a clean and 
sightly condition. 

LtAI3HJTY l]'{SURJ\NCE 
The TENANT agrees to [ndemnify and sa ve harmless the State of Michigan, the Stale Transportation Commission, the 
DEPARTMENT and nil of its officers, agents and employees from al l claim, demand paymenLS, suits, actions, recoveries and 
judgements and from losses occurring or resulting to all persons, firms, or corporations furnishing work, services, materials, or 
supplies to the DEPARTMENT and from all claims for injuries to, or death of, all persons, and for loss of or damage to property, 
arising from this agreement. 

The parties mutually agree that this agreement is subject to the provisions of Act 189 of 1953 as amended (users of Tax-Exempt 
Property). 

Although du ly executed, this agreement will not be bind [ng on the parties until accepted by the Department. 
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Control 4620F 1 
Parcel 119 

That part of the Michigan Department of Transportation railroad right of way, formerly Penn 
Central, as located over and across Sections I, 2, 3 and 10, City of Adrian and Madison 
Township, Lenawee County, Michigan, as outlined on the attached sheets l through 8. 

Contains 6.11 acres, more or less. 

MDG 7/28/97 
IHM. 7/29/97 
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EASEMENT FOR ELECTRIC FACILITIES 

ADRIAN & BLISSFIELD RAIL ROAD COMPANY, a Michigan corporation, 38235 North Executive Drive, Westland, Michigan 48185 
(hereinafter "Owner") 

for good and valuable consideration [exempt from real estate transfer tax pursuant to MCLA 207.505(() and from State real 
estate transfer tax pursuant to MCLA 207.526(f)J grants and warrants to 

CONSUMERS ENERGY COMPANY, a Michigan corporation, One Energy Plaza, Jackson, Michigan 49201 (hereinafter 
"Consumers") 

a permanent easement to enter Owner's land (hereinafter ''Owner's Land") located in the City of Adrian, County of Lenawee, and 
State of Michigan as more particularly described· In the attached Exhibit A to construct, operate, maintain, inspect (including 
aeria l patrol), survey, replace, reconstruct, Improve, remove, relocate, change the size of, enlarge, and protect a single line of 
poles or pole structures (or any combination of same) supporting a line or lines of electric racflltles In, on, over, under, across, 
and through a portion of Owner's Land (herei11after "Easement Area") as more fully descrlbeq In the attached Exhibit 8, together 
with any wires, cables, conduits, crossarms, braces, guys, anchors, transformers, electric control circuits and devices, location 
markers and signs, communication systems, util ity lines, protective apparatllS and all other equipment, appurtenances, 
associated fixtures, and facl lltles, whether above or below grade, useful or Incidental to or for the operation or protection 
thereof, and to conduct such other activities as may be convenient In connection therewith as determined by Consumers for the 
purpose oFtransmittlng and distributing electricity. 

Notw[thstandlng Consumers' abi lity to exercise the rights granted in this easement to their fullest extent otherwise allowed by 
law, Consumers agrees that (::I.) it will not construct ;;iny permanent, above-ground structures that are materially clqser to 
Owner's existing tracl<s than the existing line of poles supporting Consumers' lines o'f electrical facilities on Owner's Land, 
without first obtaining Owner's express, written consent; (2} consumers will oply use the portion of the Easement Area that lies 
between (a) the existing line of poles supporting Consumers' lines of electrical facilities on Owner's Land, and (b) the closest 
edge of Owner's existing railroad tracks, ror temporary above-ground facilities or other 11011-perrnanent uses In connection with 
Consumers' electrical facilities (such as, but not limited to, access, maintenance, inspection, surveying, replacement, 
reconstruction, Improvement, removal, relocation, modification or vegetation management); and (3) so long as any reloi.:atfo11 or 
Consumers' existing above-ground faci lities would not violate any law, code or regulation applicable to Consumers' facilities, If 
Owner has a reasonable need for Conslimers to relocate some or all or Its raci llties to another location within the Easement Area 
(or anotl1er portion of Owner's Land or acfjolnlng property, provided that Owner grants equivalent additional rights to any 
necessary land outside the Easement Area) to accommodate Owner's existing or actually planned railroad operations (because 
all other reasonable alterm:1tives have been exhausted), such relocation will be pe1formed at Consumers' cost provided that 
Owner's worl~ that required the relocatlon Is actually undertal<en or performed. 

~= Consumers shall have the right Lo unimpaired access. to ttie extent said access does not Interfere with the safety of 
Owner's railroad operations and follows generally accepted safety guidelines for railroad property, to said llne or lines, and the 
righ t of Ingress ancJ egress on, over, and through Owner's Land for any and all p~1rposes necessary, 001'1VenlenL, or Incidental to 
ti1e axerclse t:sy Consumets o'f lhe rlghls granted hereLmder. Although Consumers ,·eserves the right to instal l any new struotrnes 

Page 1 of 6 
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that are allowed by this easement, Co[Jsumers agrees that it will not erect any fence, barrier or other similar permanent 
structure that would unreasonably Impair Owner's lawful access to or use of the Easement Area. 

rrees ~o~I...QlLJe, VagruJitlon: Owner shall not plant any trees wltl1ln the Easement Area. Consumers sha ll have the rlgt,t from 
lime to time herea~er to enter Owner's Land to trim, cut down, and otherWise 1·emove and control any trees, brush, roots, and 
other vegetation withl11 the Easement Area. Consumers sholl have the right rrom time to time he/'ea'fter to enter Owner's La'nd 
to trim, cut down, and otherwise remove and control any trees, brllsh, or other vegetation located outside of the Easement Area 
which are of such a height or are of suer> a species whose mature height t l1 at In falling directly to the ground could come Into 
contact with or land directly above Consumers' facilities. 

lli111dJ.o©/.stnJ.l,1!.!ffili.: Owner agrees not to build, create, construct, or permit to be built, created, or constructed, any 
obstruction, building, septic system, drain field, fuel tank, pond, swimming pool, lake, pit, well, foundation, engineering worl~s. 
Installation or any otlier type of structure over, under, or on said Easement Area, whether temporary or permanent, natural or 
man-made, without the express aL1thori2atlon of Consumers, which may be withheld in Consumers' sole discretion, recorded in 
tl1e register of deeds for the county In Which owner's Land is situated expressly allowing the aforementioned, Notwithstanding 
lhe foregoing, owner may Install minor structures related to railroad operations within the Easement Area, provided said 
structures do not cause Consumers to be In violation of the National Electrical Safety Code as adopted by the Michigan Public 
Service Commission or any other applicable law, code or regulation, and further provided that said structures do not 
unreasonably Interfere with Consumers' access to Its facilities located within the Easement Area. Owner may also Install 
communications facilities (such as wires, cables, antennas or other similar Items), which are reasonably necessary for Owner's 
raJlroad operations that occur on Owner's Land, on Consumers' poles or pole structures upon execution of Consumers' standard 
form of attachment or pole-Ucense agreement, or other similar agreement acceptable to Owner and Consumers. If Consumers' 
then-existing poles, pole structures ahd/or related facilities would be Impaired or Interfered with following the addition of 
Owner's proposed communication facilities, then Owher wil l only be able to add Its communication facilities upon paying for 
Consumers' .ictual cost of Improving Consumers' facilities as necessary to accommodate Owner's new facilities. 

~n: Owner shall not materially alter the gro1.1nd elevation within the Easement Area without the express 
authorization of Consumers, which may be withheld In Consumers' sole cllscretion, recorded In the register of deeds for the 
county in which Owner's Land Is situated expressly allowing the aforementioned. 

_Ernggiflg: Except In case of emergencies ·or service restoration, Consumers shall notify Owner (in writing to tl1e address above or 
by phoning (734) 641-2300 or other number provided In writing by Owner) at least 3 business days In advance of the 
co1111nencement or worl< activities within the Easement Area, and Owner will then arrange for appropriate flagging services 
during such activities, at Consumers' expense. 

RelllQJ.filkm: Consumers shalf reasonably restore disturbed areas of Owner's Land to the condition existing before Consurn'ers' 
worl< following completion of work on Owner's Land. 

Exercise of Easement: Consumers' nonuse or limited use of tl1ls easement shall not preclude Consumers' later use of this 
easement to its full extent. · 

Severab!Uily: Whenever possible, each provision of this easement shall be interpreted in such a manner as to be effective and 
val id under applicable law and to provide for the safe and reliable operEltions of both parties hereto, but If any such provision of 
tt,is easement Is held to be prohibited by or invalid under applicable law or puts either party Into a violation under any applicable 
law, code or regulation, such provision shall be Ineffective only to the extent of such prohibition, invalldily, or violation, without 
Invalidating the remainder of sucli provision or the remaining provisions of this easement; and the pc:1rtles shall negotiate In 
good faitl1 to rep1ace such prollibited, invalid, or violated provision wllh tile Intent of preserving the original bL1siness intenl 
thereof and ensuring the safe and reliable operations ofihe Facilities of both parties hereto. 

~ : This ea;emef.rit shall bind and benefit Owner's and Consumers' respective heirs, successors, lessees, licensees, 
and assigns . 

.QQu.omrru:u15.: Tl1ls easement may be executed slmuttaneously In two or more counterparts, each of which st,all be deemed an 
original and all of which together sha ll constitute one and the same instrument. It is not necessarY that all parties execute any 
single co unterpart If each party executes at least one counterpart. 

Page 2 of 6 
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Date: ----------------- Adrian & Blissfield Rail Road Company ("Owner"): 

By: ----------------
Its: --- --------·--- _ __ _ 

The foregoing instrument was acknowledged before me In - - -------------County, Michigan, 

on __ _ ·---------~ by ________ --=--=--~----,------ - ---
Date Print Name and Title 

an authorized representative of Adrian & Blissfield Rail Road Company. 

Prepared By: Adam C. Smith (P69790) 
Cons\jmers Energy Company 
One Energy Plaza 
Jackson, Ml 49201 

Notary Public 
___ _____ ___ ___ county, Michigan 

Acting In ___ _______ ____ county 

My Commission expires: _ _________ _ 

After recording, return to: 
Debra Dennis, EP7-473 
Business Services 
Consumers Energy Company 
One Energy Plaza 
Jackson, Ml 49201 
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1 of 3 
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That part of the railroad right of way, formerly Penn Central and subsequently owned by the Michigan Department of 
Transportation and transferred to Owner, as located over and across Sections 1, 2, 3, and 10, City of Adrien and Madison 
Township, Lenawee County, Michigan, as indicated in the area shown as R.R. Right - of - Way Line on the attached drawing. 
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EXHIBIT B 

Easement Area 

Exhibit No. 2, p. 7 of 8 

An area of land located in Sections 1 and 2, Town 7 South, Range 3 East, Madison Township and the City of Adrian, Lenawee 
County, Michigan, said area described as: 

Commencing at the Southeast corner of said Section 1, thence South 88 • 28'24" West, along the South line of said Section 1, 
1939.44 feet; thence North 01°48'17" West 442 .97 feet to the Southerly line of the Adrian and Blissfield Rail Road Company 
right-of-way; thence North 80° 45'43" West, along said right-of-way line, 15.42 feet to the POINT of BEGINNING; thence 
continuing North 80 ° 45'43" West, along said right-of-way line, 20.01 feet; thence North 11° 04'15" East 61.38 feet; thence 
North 78 • 36'14" West 11.03 feet; thence North 08 °12'08"· East 9.74 feet; thence North 80' 59'57" West 962.59'; thence 
South 12 • 02'17" West 64.55 feet to the Southerly line of said railroad right-of-way; thence North 78 • 56'05" West, along said 
right-of-way line, 20.00 feet; thence North 12 ° 02'17" East 64.51 feet; thence North 77 °10'04" West 2770.78 feet; thence 
North 81 °03'34" West 600.58 feet; thence North 89°51'19" West 632.40 feet; thence South 71 • 03'43" West 1163.85 feet; 
thence South 60 ° 43'10" West 330.82 feet; thence South 23 ° 40'04" East 12.66 feet to the Southerly line of said railroad right· 
of-way; thence South 70° 52'18" West, along said right-of-way line, 20.06 feet; thence North 23 • 40'04" West 10.90 feet; 
thence South 70° 51'30" West 2422.96 feet to a. point on the Easterly line of an easement from MOOT to Consumers Energy, 
recorded in Lib er 1560, Page 866; thence North 24 ° 55'00" East, along sc1ld Easterly line, 27 .83 feet; thence North 70 ° 51'30" 
East 2411.96 feet; thence North 60° 43'10" East 329.79 feet; thence North 24 ° 15'43" West 11.05 feet to the Northerly line of 
said railro·ad right-of-way; thence North 70° 52'18" East, along said right-of-way line, 2.04 feet to the Westerly line of said 
railroad right-of-way; thence North 19 ° 07'42" West, along said Westerly line, 29.02' to the Northerly line of said railroad right-of­
way; thence North 69" 17'21" East, along said right-of-way line, 15.40 feet; thence South 24 °15'43" East 38. 70 feet; thence 
North 71 °03'43" East 1147.29 feet; thence North 09°38'52" West 12.36 feet to .the Northerly line of said railroad right-of-way; 
thence North 89 • 18'12" East, along said right-of-way line, 20.25 feet; thence South 09 • 38'52" East 8.4 7 feet; thence South 
89° 51'19" East 619.61 feet; thence North 04° 15'00" East 17.53 feet to the Northerly line of said railroad right-of-way; thence 
North 89 • 18'12" East, along said Northerly line 20.07 feet; thence South 04 ° 15'00" West 19.35 feet; thence South 
81 °03'34" East 582.90 feet; thence North 11 ° 25'28" East 49.78 feet; thence South 78°34'32" East 20.00 feet; thence South 
11 ° 25'28'' West 49.60 feet; thence South 77 ° 10'04" East 2770.89 feet; thence South 80° 59'57" East 971.46 feet; thence 
North 08 • 12'08" East 9.02 feet to the Northerly line of said railroad right-of-way; thence South 80 ° 44'29" East 95.83 feet; 
thence South 56° 15'27" West 59.64 feet; thence North 78°36'14" West 20.50 feet; thence South 11 °04'15" West 60.63 feet 
to the POINT of BEGINNING. Said area containing 4.28 acres. 

An area of land located in Sections 3 and 10, Town 7 South, Range 3 East, Madison Township and the"c::ity of Adrian, Lenawee 
County, Michigan, said area described as: 

Commencing at the Southeast corner of said Section 3, thence South 88 ° 29'00" West, along the South line of said Section, 
319.49 feet; thence North 01 • 31'00" West, perpendicular to said South line, 117 .13 feet to a point on the Westerly line of an 
easement from MOOT to Consumers Energy, recorded in Uber 1560, Page 866 and the POINT of BEGINNING; thence South 
77 • 35'14 • West 364.13 feet to a point on the Southerly line of the Adrian and Blissfield Rall Road Company right-of-way; 
thence along said Southerly right-of-way line, 148.69 feet along the arc of a curve to the right, said curve having a delta angle of 
2 ° 29'42", a radius of 3414.33 feet, and chord length of 148.68 feet bearing South 82 ° 34'36" West; thence continuing along 
said right-of-way line the following three (3) courses; South 88 ° 29'00" West 1816.01 feet; thence South 88° 04'52" West 
1107 .86 feet to the Southerly right-of-way line of said railroad; thence along said Southerly right-of-way line, 17 .20 feet along 
the arc of a curve to the left, said curve having a delta angle of 0°24'57", a radius of 2370.00 feet, and chord length of 17.20 
feet bearing South 79 ° 06'09" West; thence South 88 ° 15'26" West 169.43 feet; thence South 71 ° 50'03" West 295.71 feet; 
thence South 12 • 31'52" East 75.29 feet to the Southerly line of said railroad right-of-way; thence along said Southerly right-of­
way line, 20.35 feet along the arc of a curve to the left, said curve having a delta angle of 0° 30'05", a radius of 2325.64 feet, 
and chord length of 20.35 feet bearing South 66 • 45'26" West; thence North 12 ° 31'52" West 80.14 feet; thence South 
BB• 29'3 7" West 56.20 feet to the Northerly line of said railroad right-of-way; thence along said Northerly right-of-way line, 
52.86 feet along the arc of a CL1rve to the right, said curve having a delta angle of 1 ° 14'55", a radius of 2425.64 feet, and 
chord length of 52.86 feet bearing North 66 ° 15'35" East; thence North 88 • 29'37" East 14.90 feet; thence North 71 ° 50'03" 
East 305.36 feet; thence North 88° 15'26" East 8.17 feet to the Easterly right-of-way line of Highway M-34 (Madison Street); 
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thence South 01 • 55'08" East, along said Easterly line, 7.4 7 feet to the Northerly line of said railroad right-of-way; thence along 
said Northerly right-of-way line, 32.55 feet along the arc of a curve to the right, said curve having a delta angle of 0° 46'31", a 
radius of 2405.64 feet, and chord length of 32.55 feet bearing North 7 4 ° 59'14" East; thence North 88 °15'26" East 3146.69 
feet; thence North 77 • 35'14" East 439.87 feet to a point Westerly line of the aforementioned easement from MOOT to 
Consumers Energy; thence South 01 • 59'56" East, along said Westerly line, 20.33 feet to the POINT of BEGINNING. Said area 
containing 1.63 acres. 
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