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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 36312

OAKLAND GLOBAL RAIL ENTERPRISE, LLC—
AUTHORITY TO OPERATE A RAIL LINE IN OAKLAND, CA

COMMENT OF CITY OF OAKLAND,
REQUEST TO HOLD THE PROCEEDING IN ABEYANCE,
AND MOTION FOR LEAVE TO FILE
TIME FOR FILING HAVING OTHERWISE EXPIRED
INTRODUCTION
The City of Oakland, California (“City”) hereby submits this Comment to the Board in

response to the Verified Petition for Exemption (“Petition”) filed by the Oakland Global Rail
Enterprise, LLC (“OGRE”) in Finance Docket No. FD 36301 on February 4, 2022. The City
believes it is compelled to clarify that OGRE did not provide the City with prior notice or
opportunity to discuss OGRE’s Petition, and the scope of OGRE’s request is surprising to the
City because: (1) the Petition covers territory not previously subject to the Board’s regulatory
authority and not considered in previous proceedings before the Board involving OGRE and the
City, and (2) OGRE does not currently hold the requisite property or contractual rights necessary
to operate over some portions of the track for which it is seeking authorization. The City is
currently in settlement negotiations with OGRE’s sub-landlord and parent affiliate, the Oakland
Bulk and Oversized Terminal (“OBOT”) and OGRE regarding roles, obligations, and rights that

encompasses rail operations on property subject to the Petition. The rights that OGRE seeks in

the Petition, in part, purport to extend the territory beyond the property over which OGRE and



OBOT secured the right to operate previously. At this time, the City does not agree, has not
agreed, and will not agree that there should be an extension of OGRE’s existing right to operate
on the City’s land. These issues are subject to current negotiations. To protect those
negotiations, the City requests that the Board take these facts under consideration and hold these
proceedings in abeyance pending completion of settlement negotiations. However, if the Board
grants the Petition, the Board must underscore to OGRE any authority granted herein is
permissive and does not grant the requisite property rights for OGRE to operate on the City’s
property. The City also requests that the Board grant the City leave to file this Comment after the
20-day period normally available to file responsive pleadings has passed. Because OGRE does
not have all of the property rights necessary for it to implement any permissive order that this
Board may issue, OGRE is not prejudiced by the City’s late filing of this Comment.
BACKGROUND

OGRE’s Petition presents the request to conduct common carrier operations on property
(“OAB Property”) owned by the City located at the former Oakland Army Base, which is located
adjacent to the Port of Oakland. The City acquired the OAB property, including its rail tracks
and facilities, through a series of transactions between 2003 and 2012 for the purpose of
redeveloping the area as part of the Oakland Army Base Redevelopment Project. At the time of
acquisition, the City was not aware that the OAB Property contained trackage subject to the
jurisdiction of this Board, and the City has never had any intention of holding itself out as a
common carrier by rail or providing rail service itself. The City did, and does, intend to
redevelop the OAB Property to enable tenants to be served by rail. Part of the redevelopment
plan is to include a bulk terminal facility on the north-westernmost portion of the OAB Property

on property referred to as the West Gateway (“West Gateway Property”). The West Gateway



Property is identified by label in Exhibit B of OGRE’s Petition. The bulk terminal facility on the
West Gateway Property is intended to be served by rail.

In 2016, the City entered into an agreement with OBOT to develop the OAB Property.
OBOT subsequently subleased certain property and rail facilities within the OAB Property to
OGRE (“OGRE Sublease”). A copy of the OGRE Sublease with the description of the property
subject to the sublease (“OGRE Sublease Property”) is attached as Exhibit A. The OGRE
Sublease describes and depicts the OGRE Sublease Property as including a straight right-of-way
parallel to West Burma Road that serves the West Gateway Property, the latter of which is
identified in the relevant map attached to the OGRE Sublease as the portion of “Lot 9” and “Lot
10” not part of the OGRE Sublease Property. See OGRE Sublease, Ex. A, labelled page
CCI1G020401. The OGRE Sublease Property provides access to the West Gateway Property
along the north side of Lot 10, and does not extend southwards towards the pier on the south side
of Lot 10 (identified as part of “Lot 9”).

Disagreements between the City and OBOT and OGRE have delayed redevelopment and
rail service at the OAB Property, but the City and OBOT and OGRE are in the midst of
settlement negotiations to resolve these disagreements, and the City is hopeful regarding this
process. The settlement is intended to clarify the roles, rights, and responsibilities of the City,
OBOT, and OBOT’s subtenants, including OGRE and to resolve the entire universe of disputes
regarding redevelopment of the OAB Property.

In 2019, the Board determined that certain track contained in the OAB running parallel to
a portion of West Burma Road and 1-80 and identified as the “Middle Segment” by the Board,
was jurisdictional track that had not been abandoned. See Oakland Global Rail Enterprise—

Petition for Declaratory Order, FD 36168, slip op. at 5-6 (STB served Mar. 15, 2019) (“March



2019 Decision”). A copy of the map filed by OBOT and OGRE in those proceedings® which
served as the basis for the Board’s identification of the Middle Segment, is attached at
Exhibit B. The Board also concluded that it could not determine from the record whether an
adjacent segment directly west of the Middle Segment, identified by the Board as the “West
Segment”, a stub-ended track leading the West Gateway Property, was jurisdictional track, but
concluded that even if it were, it would constitute excepted track not subject to the Board’s
regulation. See id. at 5, 7-8. The West Segment is also identified in Exhibit B. See also id. at 5
(describing the West Segment). A comparison of the map attached to the OGRE Sublease
depicting the OGRE Sublease Property (Exhibit A, page CC1G020401), and the map in
Exhibit B show that the Middle Segment and West Segment constitute part of the OGRE
Sublease Property that provides rail access to the West Gateway Property.

In 2019, pursuant to an order by the Board, OGRE, OBOT, and the City filed verified
notices of exemption to acquire the ROW Property, Docket Nos. FD 36301, 36302, and 36303,
respectively. The property covered by these notices of exemption was the Middle Segment, not
the West Segment. See Oakland Global R. Enterprise—Petition for Declaratory Order, FD.
36168 et al., slip op. at 9 (STB served June 20, 2019) (“June 2019 Decision”); See also Oakland
Global Rail Enterprise Verified Notice of Exemption Under 49 C.F.R. 1152.31, FD 36301,
Exhibit A (Filed May 4, 2019) (showing map of railroad line subject to the notice of
exemption). The Board has been clear in previous proceedings that OGRE does not yet have
operating authority for any portion of the OAB Property. See June 2019 Decision at 8.
Accordingly, OGRE has obtained neither acquisition authority nor operating authority for any

property south of the OGRE Sublease Property, including most of the West Gateway Property

! petitioner’s Response to the Surface Transportation Board’s Request for Additional Information, FD 36168 (Filed
Aug. 21, 2018), Ex. A.



beyond its north edge. The lack of Board regulated line south of the OGRE Sublease Property
does not prevent tenants from being served via the OGRE Sublease Property, just as they were
when only the Middle Segment, but not necessarily the West Segment, was regulated
jurisdictional rail line.

On February 4, 2022, OGRE filed the Petition, which seeks operating authority for 18.2
miles or 95,950 feet of rail line. Petition at 7. This is more than the 22,202 feet of existing track
on the OAB property previously identified by OGRE and subject to the Board’s consideration in
previous proceedings. See June 2019 Decision at 2. From the description in its Petition and
associated maps, it is clear that OGRE is seeking authority to operate rail line beyond the scope
considered by the Board previously, notably an area that OGRE describes as “[a]pproximately
4,525 feet of existing ‘on docks’ track in the West Gateway area.” Petition at 8. See also id., EX.
B (labelled “Existing On Dock Track” and noted in blue within “Lot 9”. The ‘on docks’ track
will hereinafter be referred to as the “On Docks Track™.). The On Docks Track is not part of the
Middle Segment previously determined to be a rail line subject to the Board’s regulation, nor is it
part of the West Segment, which the Board determined to be, at most, excepted track. It
therefore constitutes a new extension of rail line that would become subject to the Board’s
regulation for the first time as a result of the Petition.

OGRE’s Petition indicates that OGRE obtained a sublease from OBOT for a segment of
the OAB Property identified as the “Rail Right of Way”. Petition at 6. The description in the
Petition and its depiction in the map attached as Exhibit B to the Petition indicate that the Rail
Right of Way encompasses the West Segment and Middle Segment, as well as additional right-
of-way due west of the West Segment and continuing to run parallel with 1-80. The Rail Right

of Way also corresponds with the OGRE Sublease Property described in the OGRE Sublease



(Exhibit A). The On Docks Track is not included in the Rail Right of Way property. Petition at
8 and Ex. B.
COMMENT, REQUEST, AND MOTION

OGRE has approached the Board without notifying or consulting with the City ahead of
time regarding the Board’s regulation of the City’s property. OGRE’s Petition is particularly
troubling because the City is in the middle of sensitive negotiations with OGRE’s affiliate and
landlord, OBOT, and OGRE to settle longstanding disputes regarding development of the OAB
Property. These negotiations include clarifying the roles, responsibilities, and rights of OBOT as
the City’s tenant and its subtenants, including OGRE. As indicated in the OGRE Sublease
attached at Exhibit A, OGRE does not currently have the rights necessary to operate over some
of the property for which it has sought the Board’s exemption authority, including particularly
the On Docks Track. The existing Rail Right of Way, which is co-extensive with the OGRE
Sublease Property and includes the West Segment and the Middle Segment, is intended to serve
the West Gateway Property and the bulk facility located on that property. OGRE now appears to
seek in this proceeding to extend its operating authority from this Board to track over which it
has no current legal right to be present, and, at this time, unless and until negotiations are
concluded, the City does not support OGRE expanding its regulatory operating authority beyond
the existing footprint identified in previous proceedings before the Board.

The City understands that the Board’s exemption authority is permissive, and that the
grant of an exemption does not constitute a ruling on state contract or property disputes that may
affect a party’s ability to exercise the regulatory granted by the Board. See Oakland Global Rail
Enterprise, LLC—Acquisition Exemption—Rail Line in Alameda County, Cal., FD 36301, slip

op. at 5 (STB served October 28, 2019). The City also acknowledges that the absence of the



requisite property rights does not necessarily present a sufficient basis for denying exemption.
See id. (discussing the notice of exemption process).

However, it is also true that the possession of requisite property rights is a necessary
element for providing transportation as a common carrier and, at least with respect to the Board’s
class exemption process, the failure to disclose disputes regarding property rights may be a factor
that may be considered in granting or rejecting a notice of exemption. See 49 C.F.R.

§ 1150.33(c); Rail Switching Services, Inc.—Operation Exemption—Pemiscot County Port
Authority, FD 35685 et al. (STB served Jan. 8, 2013). Furthermore, the Board does not
countenance abuse of its processes or misleading statements regarding ownership. U.S. Rail
Corp.—Lease & Operation Exemption—Shannon G., AN.J. LLC, FD 35042, slip op. at 3-4
(STB served Oct. 8, 2008). OGRE’s filing has not made it clear to the Board that it does not
have the contractual or property rights to operate over segments of new territory over which it
proposes to operate. Nor has OGRE mentioned that its rights and activities on the OAB Property
are the subject of settlement negotiations, or given any basis for this Board to understand that
OGRE might someday actually receive the rights to engage in rail operations on property that is
encompassed within its Petition. The City requests the time and space to resolve any issues

regarding such use rights in the existing negotiations.?

2 In addition to the concern identified by the City with respect to OGRE’s request to operate the On Docks Track on
the pier that is part of Lot 9 (outside the existing OGRE sublease), the City also notes that OGRE’s filing represents
to the Board that it has current rights to current other “existing” track within Port-controlled property (labelled in
Exhibit B to the Petition as “Existing track owned by OGRE and located on land owned by the City and controlled
by the Port”). To clarify for the record, these rail improvements on the track on Port of Oakland-controlled land
(which are subject of certain construction obligations for OBOT under the West Gateway Ground Lease, conveyed
to OGRE by sublease), do not exist at this time. Moreover, OBOT and OGRE’s rights and/or obligations to
construct this track, the deadlines for construction, and any access rights, are the subject of current and ongoing
negotiations between the City and OBOT and OGRE. The foregoing therefore provides an additional reason for this
Board to hold in abeyance the resolution of OGRE’s pending application to allow those negotiations to proceed to
conclusion.



The Board must also understand that the preemptive effect of the Board’s jurisdiction
over rail lines may be invoked to influence the outcome of what are essentially property disputes.
See, e.g., Tri-State Brick & Stone of New York, Inc.—Petition for Declaratory Order, FD 34824
(STB served Dec. 10, 2007). There have already been serious disputes between the City and
OBOT and OGRE regarding property and contractual rights with respect to the OAB Property,
and the City desires to avoid the risk of uncertainty regarding these rights as they are being
renegotiated. Accordingly, the City respectfully requests that the Board hold these proceedings
in abeyance pending the outcomes of settlement negotiations.

The City seeks the Board’s leave to file this Comment after the regulatory period for
replies is due. The Board typically accepts late filings when (1) good cause for filing late is
shown, (2) filing late will not delay the proceedings, and (3) filing late ill not prejudice any party.
Wis. Cent. Ltd.—Abandonment Exemption—in Barron Cnty., Wis., STB Docket No. AB-303
(Sub-No. 43X) (STB served March 27, 2014). Here, good cause exists to accept the City’s filing
eight days after the 20 day period for filing replies has passed. The City was given no advance
notice regarding OGRE’s Petition, and the City had not expected to be required to respond to a
Board filing in the midst of intense negotiations with OBOT regarding issues that are at the heart
of the ongoing negotiations. Because the Board has not yet issued a decision regarding OGRE’s
Petition, and because the City is filing merely to clarify certain factual aspects of the Petition that
may assist the Board in its considerations, the City does not believe that acceptance of its
Comment will delay the proceedings. Furthermore, OGRE could not act on its regulatory
authority even if granted because it does not possess the necessary property or contractual rights
to operate on portions of the lines for which it seeks authority. Finally, accepting additional facts

that will assist the Board in considering the Petition will not reasonably prejudice OGRE. The



City believes that acceptance and consideration of its Comment will help avoid prejudice of the
City’s rights.
CONCLUSION

Accordingly, the City requests that the Board take under consideration in its evaluation of
OGRE’s Petition that OGRE is seeking to expand the territory of regulated track, that OGRE
does not have the requisite property rights to conduct rail operations on this new territory, and
that the City, as owner of the property, is surprised by the filing, has no intent to expand
regulated rail service on its property, and objects to the extension of regulated rail service on the
OAB Property inconsistent with the current contractual property rights and authority to operate.
Accordingly, the City requests that the Board stay these proceedings pending completion of
settlement negotiations. If the Board does not agree to stay these proceedings, the City
respectfully requests that the Board expressly indicate in its decision that OGRE cannot operate
common carrier service over track for which it has no contractual or property right to undertake

such operations.

Dated: March 4, 2022 Respectfully submitted,
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Charles A. Spitulnik
Christian L. Alexander
Kaplan Kirsch & Rockwell LLP
1634 Eye (I) Street, NW
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Washington, D.C. 20006
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Counsel for the City of Oakland, California
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Certificate of Service

I hereby certify that I have this 4th day of March, 2022, caused to be served a copy of the

foregoing Comment, Request, and Motion upon the following parties of record by e-mail:

Kathryn Kusske Floyd Kevin Sheys

Margaret K. Fawal Ed Fishman

Venable LLP Hogan Lovells US LLP
600 Massachusetts Ave., NW Columbia Square
Washington, D.C. 20001 555 Thirteenth Street, NW
(202) 344-4000 Washington, DC 20004
(202) 344-8300 (fax) (202) 637-5600

kevin.sheys@hoganlovells.com
ed.fishman@hoganlovells.com

Counsel for Oakland Global Rail Enterprise  Counsel for the Port of Oakland
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EXHIBIT A

OGRE Sublease Property















































































































Plat RR-2 # Rail ROW at MH-1

Alameda. To obtain ground Jevel distances, multiply distances called for herein
by 1.0000705. '

End of Description

This description and its aééompanying plat were prepare.d by me, or under my

direction, in February 2018.
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EXHIBIT B

West and Middle Segment Historical Map








