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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

_________________________________ 

STB FINANCE DOCKET NO. 36312 
_________________________________ 

OAKLAND GLOBAL RAIL ENTERPRISE, LLC— 
AUTHORITY TO OPERATE A RAIL LINE IN OAKLAND, CA  

________________________________ 

COMMENT OF CITY OF OAKLAND, 
REQUEST TO HOLD THE PROCEEDING IN ABEYANCE, 

AND MOTION FOR LEAVE TO FILE  
TIME FOR FILING HAVING OTHERWISE EXPIRED 

INTRODUCTION 

The City of Oakland, California (“City”) hereby submits this Comment to the Board in 

response to the Verified Petition for Exemption (“Petition”) filed by the Oakland Global Rail 

Enterprise, LLC (“OGRE”) in Finance Docket No. FD 36301 on February 4, 2022.  The City 

believes it is compelled to clarify that OGRE did not provide the City with prior notice or 

opportunity to discuss OGRE’s Petition, and the scope of OGRE’s request is surprising to the 

City because: (1) the Petition covers territory not previously subject to the Board’s regulatory 

authority and not considered in previous proceedings before the Board involving OGRE and the 

City, and (2) OGRE does not currently hold the requisite property or contractual rights necessary 

to operate over some portions of the track for which it is seeking authorization.  The City is 

currently in settlement negotiations with OGRE’s sub-landlord and parent affiliate, the Oakland 

Bulk and Oversized Terminal (“OBOT”) and OGRE regarding roles, obligations, and rights that 

encompasses rail operations on property subject to the Petition.  The rights that OGRE seeks in 

the Petition, in part, purport to extend the territory beyond the property over which OGRE and 
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OBOT secured the right to operate previously.  At this time, the City does not agree, has not 

agreed, and will not agree that there should be an extension of OGRE’s existing right to operate 

on the City’s land.  These issues are subject to current negotiations.  To protect those 

negotiations, the City requests that the Board take these facts under consideration and hold these 

proceedings in abeyance pending completion of settlement negotiations.  However, if the Board 

grants the Petition, the Board must underscore to OGRE any authority granted herein is 

permissive and does not grant the requisite property rights for OGRE to operate on the City’s 

property. The City also requests that the Board grant the City leave to file this Comment after the 

20-day period normally available to file responsive pleadings has passed.  Because OGRE does 

not have all of the property rights necessary for it to implement any permissive order that this 

Board may issue, OGRE is not prejudiced by the City’s late filing of this Comment.  

BACKGROUND 

OGRE’s Petition presents the request to conduct common carrier operations on property 

(“OAB Property”) owned by the City located at the former Oakland Army Base, which is located 

adjacent to the Port of Oakland.  The City acquired the OAB property, including its rail tracks 

and facilities, through a series of transactions between 2003 and 2012 for the purpose of 

redeveloping the area as part of the Oakland Army Base Redevelopment Project.  At the time of 

acquisition, the City was not aware that the OAB Property contained trackage subject to the 

jurisdiction of this Board, and the City has never had any intention of holding itself out as a 

common carrier by rail or providing rail service itself.  The City did, and does, intend to 

redevelop the OAB Property to enable tenants to be served by rail.  Part of the redevelopment 

plan is to include a bulk terminal facility on the north-westernmost portion of the OAB Property 

on property referred to as the West Gateway (“West Gateway Property”).  The West Gateway 
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Property is identified by label in Exhibit B of OGRE’s Petition.  The bulk terminal facility on the 

West Gateway Property is intended to be served by rail. 

In 2016, the City entered into an agreement with OBOT to develop the OAB Property.  

OBOT subsequently subleased certain property and rail facilities within the OAB Property to 

OGRE (“OGRE Sublease”).  A copy of the OGRE Sublease with the description of the property 

subject to the sublease (“OGRE Sublease Property”) is attached as Exhibit A.  The OGRE 

Sublease describes and depicts the OGRE Sublease Property as including a straight right-of-way 

parallel to West Burma Road that serves the West Gateway Property, the latter of which is 

identified in the relevant map attached to the OGRE Sublease as the portion of “Lot 9” and “Lot 

10” not part of the OGRE Sublease Property. See OGRE Sublease, Ex. A, labelled page 

CCIG020401.  The OGRE Sublease Property provides access to the West Gateway Property 

along the north side of Lot 10, and does not extend southwards towards the pier on the south side 

of Lot 10 (identified as part of “Lot 9”). 

Disagreements between the City and OBOT and OGRE have delayed redevelopment and 

rail service at the OAB Property, but the City and OBOT and OGRE are in the midst of 

settlement negotiations to resolve these disagreements, and the City is hopeful regarding this 

process.  The settlement is intended to clarify the roles, rights, and responsibilities of the City, 

OBOT, and OBOT’s subtenants, including OGRE and to resolve the entire universe of disputes 

regarding redevelopment of the OAB Property. 

In 2019, the Board determined that certain track contained in the OAB running parallel to 

a portion of West Burma Road and I-80 and identified as the “Middle Segment” by the Board, 

was jurisdictional track that had not been abandoned.  See Oakland Global Rail Enterprise—

Petition for Declaratory Order, FD 36168, slip op. at 5-6 (STB served Mar. 15, 2019) (“March 
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2019 Decision”).  A copy of the map filed by OBOT and OGRE in those proceedings1 which 

served as the basis for the Board’s identification of the Middle Segment, is attached at 

Exhibit B.  The Board also concluded that it could not determine from the record whether an 

adjacent segment directly west of the Middle Segment, identified by the Board as the “West 

Segment”, a stub-ended track leading the West Gateway Property, was jurisdictional track, but 

concluded that even if it were, it would constitute excepted track not subject to the Board’s 

regulation.  See id. at 5, 7-8.  The West Segment is also identified in Exhibit B.  See also id. at 5 

(describing the West Segment).  A comparison of the map attached to the OGRE Sublease 

depicting the OGRE Sublease Property (Exhibit A, page CCIG020401), and the map in 

Exhibit B show that the Middle Segment and West Segment constitute part of the OGRE 

Sublease Property that provides rail access to the West Gateway Property. 

In 2019, pursuant to an order by the Board, OGRE, OBOT, and the City filed verified 

notices of exemption to acquire the ROW Property, Docket Nos. FD 36301, 36302, and 36303, 

respectively.  The property covered by these notices of exemption was the Middle Segment, not 

the West Segment.  See Oakland Global R. Enterprise—Petition for Declaratory Order, FD. 

36168 et al., slip op. at 9 (STB served June 20, 2019) (“June 2019 Decision”); See also Oakland 

Global Rail Enterprise Verified Notice of Exemption Under 49 C.F.R. 1152.31, FD 36301, 

Exhibit A (Filed  May 4, 2019) (showing map of railroad line subject to the notice of 

exemption).  The Board has been clear in previous proceedings that OGRE does not yet have 

operating authority for any portion of the OAB Property.  See June 2019 Decision at 8.  

Accordingly, OGRE has obtained neither acquisition authority nor operating authority for any 

property south of the OGRE Sublease Property, including most of the West Gateway Property 

1 Petitioner’s Response to the Surface Transportation Board’s Request for Additional Information, FD 36168 (Filed 
Aug. 21, 2018), Ex. A. 
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beyond its north edge.  The lack of Board regulated line south of the OGRE Sublease Property 

does not prevent tenants from being served via the OGRE Sublease Property, just as they were 

when only the Middle Segment, but not necessarily the West Segment, was regulated 

jurisdictional rail line. 

On February 4, 2022, OGRE filed the Petition, which seeks operating authority for 18.2 

miles or 95,950 feet of rail line. Petition at 7.  This is more than the 22,202 feet of existing track 

on the OAB property previously identified by OGRE and subject to the Board’s consideration in 

previous proceedings.  See June 2019 Decision at 2.  From the description in its Petition and 

associated maps, it is clear that OGRE is seeking authority to operate rail line beyond the scope 

considered by the Board previously, notably an area that OGRE describes as “[a]pproximately 

4,525 feet of existing ‘on docks’ track in the West Gateway area.” Petition at 8. See also id., Ex. 

B (labelled “Existing On Dock Track” and noted in blue within “Lot 9”.  The ‘on docks’ track 

will hereinafter be referred to as the “On Docks Track”.).  The On Docks Track is not part of the 

Middle Segment previously determined to be a rail line subject to the Board’s regulation, nor is it 

part of the West Segment, which the Board determined to be, at most, excepted track.  It 

therefore constitutes a new extension of rail line that would become subject to the Board’s 

regulation for the first time as a result of the Petition. 

OGRE’s Petition indicates that OGRE obtained a sublease from OBOT for a segment of 

the OAB Property identified as the “Rail Right of Way”.  Petition at 6.  The description in the 

Petition and its depiction in the map attached as Exhibit B to the Petition indicate that the Rail 

Right of Way encompasses the West Segment and Middle Segment, as well as additional right-

of-way due west of the West Segment and continuing to run parallel with I-80.  The Rail Right 

of Way also corresponds with the OGRE Sublease Property described in the OGRE Sublease 
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(Exhibit A).  The On Docks Track is not included in the Rail Right of Way property.  Petition at 

8 and Ex. B. 

COMMENT, REQUEST, AND MOTION 

OGRE has approached the Board without notifying or consulting with the City ahead of 

time regarding the Board’s regulation of the City’s property.  OGRE’s Petition is particularly 

troubling because the City is in the middle of sensitive negotiations with OGRE’s affiliate and 

landlord, OBOT, and OGRE to settle longstanding disputes regarding development of the OAB 

Property.  These negotiations include clarifying the roles, responsibilities, and rights of OBOT as 

the City’s tenant and its subtenants, including OGRE.  As indicated in the OGRE Sublease 

attached at Exhibit A, OGRE does not currently have the rights necessary to operate over some 

of the property for which it has sought the Board’s exemption authority, including particularly 

the On Docks Track.  The existing Rail Right of Way, which is co-extensive with the OGRE 

Sublease Property and includes the West Segment and the Middle Segment, is intended to serve 

the West Gateway Property and the bulk facility located on that property.  OGRE now appears to 

seek in this proceeding to extend its operating authority from this Board to track over which it 

has no current legal right to be present, and, at this time, unless and until negotiations are 

concluded, the City does not support OGRE expanding its regulatory operating authority beyond 

the existing footprint identified in previous proceedings before the Board. 

The City understands that the Board’s exemption authority is permissive, and that the 

grant of an exemption does not constitute a ruling on state contract or property disputes that may 

affect a party’s ability to exercise the regulatory granted by the Board.  See Oakland Global Rail 

Enterprise, LLC—Acquisition Exemption—Rail Line in Alameda County, Cal., FD 36301, slip 

op. at 5 (STB served October 28, 2019).  The City also acknowledges that the absence of the 
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requisite property rights does not necessarily present a sufficient basis for denying exemption.  

See id. (discussing the notice of exemption process). 

However, it is also true that the possession of requisite property rights is a necessary 

element for providing transportation as a common carrier and, at least with respect to the Board’s 

class exemption process, the failure to disclose disputes regarding property rights may be a factor 

that may be considered in granting or rejecting a notice of exemption.  See 49 C.F.R. 

§ 1150.33(c); Rail Switching Services, Inc.—Operation Exemption—Pemiscot County Port 

Authority, FD 35685 et al. (STB served Jan. 8, 2013).   Furthermore, the Board does not 

countenance abuse of its processes or misleading statements regarding ownership.  U.S. Rail 

Corp.—Lease & Operation Exemption—Shannon G., A N.J. LLC, FD 35042, slip op. at 3-4 

(STB served Oct. 8, 2008).  OGRE’s filing has not made it clear to the Board that it does not 

have the contractual or property rights to operate over segments of new territory over which it 

proposes to operate.  Nor has OGRE mentioned that its rights and activities on the OAB Property 

are the subject of settlement negotiations, or given any basis for this Board to understand that 

OGRE might someday actually receive the rights to engage in rail operations on property that is 

encompassed within its Petition.  The City requests the time and space to resolve any issues 

regarding such use rights in the existing negotiations.2

2 In addition to the concern identified by the City with respect to OGRE’s request to operate the On Docks Track on 
the pier that is part of Lot 9 (outside the existing OGRE sublease), the City also notes that OGRE’s filing represents 
to the Board that it has current rights to current other “existing” track within Port-controlled property (labelled in 
Exhibit B to the Petition as “Existing track owned by OGRE and located on land owned by the City and controlled 
by the Port”).  To clarify for the record, these rail improvements on the track on Port of Oakland-controlled land 
(which are subject of certain construction obligations for OBOT under the West Gateway Ground Lease, conveyed 
to OGRE by sublease), do not exist at this time.  Moreover, OBOT and OGRE’s rights and/or obligations to 
construct this track, the deadlines for construction, and any access rights, are the subject of current and ongoing 
negotiations between the City and OBOT and OGRE.  The foregoing therefore provides an additional reason for this 
Board to hold in abeyance the resolution of OGRE’s pending application to allow those negotiations to proceed to 
conclusion. 
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The Board must also understand that the preemptive effect of the Board’s jurisdiction 

over rail lines may be invoked to influence the outcome of what are essentially property disputes.  

See, e.g., Tri-State Brick & Stone of New York, Inc.—Petition for Declaratory Order, FD 34824 

(STB served Dec. 10, 2007).  There have already been serious disputes between the City and 

OBOT and OGRE regarding property and contractual rights with respect to the OAB Property, 

and the City desires to avoid the risk of uncertainty regarding these rights as they are being 

renegotiated.  Accordingly, the City respectfully requests that the Board hold these proceedings 

in abeyance pending the outcomes of settlement negotiations. 

The City seeks the Board’s leave to file this Comment after the regulatory period for 

replies is due.  The Board typically accepts late filings when (1) good cause for filing late is 

shown, (2) filing late will not delay the proceedings, and (3) filing late ill not prejudice any party.  

Wis. Cent. Ltd.—Abandonment Exemption—in Barron Cnty., Wis., STB Docket No. AB-303 

(Sub-No. 43X) (STB served March 27, 2014).  Here, good cause exists to accept the City’s filing 

eight days after the 20 day period for filing replies has passed.  The City was given no advance 

notice regarding OGRE’s Petition, and the City had not expected to be required to respond to a 

Board filing in the midst of intense negotiations with OBOT regarding issues that are at the heart 

of the ongoing negotiations.  Because the Board has not yet issued a decision regarding OGRE’s 

Petition, and because the City is filing merely to clarify certain factual aspects of the Petition that 

may assist the Board in its considerations, the City does not believe that acceptance of its 

Comment will delay the proceedings.  Furthermore, OGRE could not act on its regulatory 

authority even if granted because it does not possess the necessary property or contractual rights 

to operate on portions of the lines for which it seeks authority.  Finally, accepting additional facts 

that will assist the Board in considering the Petition will not reasonably prejudice OGRE. The 
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City believes that acceptance and consideration of its Comment will help avoid prejudice of the 

City’s rights. 

CONCLUSION 

Accordingly, the City requests that the Board take under consideration in its evaluation of 

OGRE’s Petition that OGRE is seeking to expand the territory of regulated track, that OGRE 

does not have the requisite property rights to conduct rail operations on this new territory, and 

that the City, as owner of the property, is surprised by the filing, has no intent to expand 

regulated rail service on its property, and objects to the extension of regulated rail service on the 

OAB Property inconsistent with the current contractual property rights and authority to operate. 

Accordingly, the City requests that the Board stay these proceedings pending completion of 

settlement negotiations.  If the Board does not agree to stay these proceedings, the City 

respectfully requests that the Board expressly indicate in its decision that OGRE cannot operate 

common carrier service over track for which it has no contractual or property right to undertake 

such operations. 

Dated:  March 4, 2022 Respectfully submitted,  

________________________________ 
Charles A. Spitulnik 
Christian L. Alexander 
Kaplan Kirsch & Rockwell LLP 
1634 Eye (I) Street, NW 
Suite 300 
Washington, D.C. 20006 
(202) 955-5600 
cspitulnik@kaplankirsch.com
calexander@kaplankirsch.com

Counsel for the City of Oakland, California
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Certificate of Service

I hereby certify that I have this 4th day of March, 2022, caused to be served a copy of the 

foregoing Comment, Request, and Motion upon the following parties of record by e-mail: 

Kathryn Kusske Floyd 
Margaret K. Fawal 
Venable LLP 
600 Massachusetts Ave., NW 
Washington, D.C. 20001 
(202) 344-4000 
(202) 344-8300 (fax) 

Counsel for Oakland Global Rail Enterprise

Kevin Sheys 
Ed Fishman 
Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 
(202) 637-5600 
kevin.sheys@hoganlovells.com 
ed.fishman@hoganlovells.com 

Counsel for the Port of Oakland

____________________________________ 
Charles A. Spitulnik 
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SUBLEASE AGREEMENT 
(WGW Rail) 

THIS SUBLEASE AGREEMENT (this "Sublease") is made and entered into by and 
between OAKLAND BULK AND OVERSIZED TERMINAL, LLC, a California limited 

liability company ("Sublandlord"), and OAKLAND GLOBAL RAIL ENTERPRISE, LLC, a 
California limited liability company ("Subtenant") (individually, "Party", together, the 
"Parties"), as of June U,  ,2018. 

RECITALS 

This Sublease is made with reference to the following facts: 

A. The City of Oakland ("City" or "Master Landlord") is the owner of that certain 
real property located in a portion of the former Oakland Army Base, comprised of approximately 
33.84 acres of land, improvements, and appurtenances, and commonly referred to by the Parties 
as the West Gateway. The West Gateway is more particularly described and depicted in the 
Master Lease (defined below). Pursuant to that certain Oakland Army Base Title Settlement and 
Exchange Agreement, dated as of or about June 30, 2006, all of the West Gateway was freed 
from the public trust for commerce, navigation and fisheries ("Public Trust"), the terms and 
conditions of Chapter 657 of the Statutes of 1911, as amended ("1911 Grant"), and other 
statutory restrictions, with the exception of one approximately 16.7-acre parcel ("Parcel B"), 
which was impressed with the public trust and the terms and conditions of the 1911 Grant by 
patent from the State of California. 

B. City, Prologis CCIG Oakland Global, LLC ("Prologis!CCI(T") and Sublandlord 
(as successor-in-interest to Prologis/CCIG with respect to the West Gateway via a partial 
assignment) have executed that certain Lease Disposition and Development for the Army Base 
Gateway Redevelopment Project, dated October 16, 2012, as amended (the "LDDA"), which 
provides, among other things, for the execution and delivery by the Parties, upon satisfaction of 
conditions precedent set forth therein, of a ground lease by City to Sublandlord (or an Affiliate of 
Sublandlord) of the West Gateway, and the development thereon of certain improvements 
consistent with the Scope of Development attached hereto as Exhibit 3,2 and the provisions of 
this Sublease (the "Project"). 

C. City and Sublandlord entered into that Army Base Gateway Redevelopment 
Project Ground Lease for West Gateway dated February 16, 2016, whereby City leased to 
Sublandlord and Sublandlord leased from City that certain property comprised of the West 
Gateway Property and Railroad RIO/W Property, as each are further described in that agreement 
(the "Master Lease") and collectively referred to therein as the Property. The conveyance by the 
Master Lease to Sublandlord was authorized by Council Ordinance No. 13131 C.M.S., dated 
July 3, 2012. The Master Lease, as it pertains to Parcel E, is also consistent with the Public Trust 
and the terms and conditions of the 1911 Grant. In addition, the rents due to the City under 
Article 2 of the Master Lease are allocable between Parcel E and the remainder of the West 
Gateway for purposes of the City's compliance with its obligations under Section 6306 of the 
Public Resources Code. 
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D. Sublandlord now desires to sublease to Subtenant a portion of the Railroad 
RJO/W Property leased to Sublandlord under the Master Lease containing approximately 11.5 
acres, and Subtenant desires to sublease such portion from Sublandlord, in accordance with the 
terms and conditions of this Sublease. 

E. All conditions precedent to the execution and delivery of the Master Lease as set 
forth in the LDDA have been satisfied or waived by Sublandlord and City in accordance with the 
LDDA and/or the Master Lease. 

NOW, THEREFORE, in consideration of the foregoing recitals and the covenants and 
mutual obligations contained in this Sublease, and in reliance on Subtenant's and Sublandlord's 
representations and warranties set forth herein, Sublandlord and Subtenant hereby agree as 
follows: 

ARTICLE 1 -- BASIC SUBLEASE INFORMATION 

1.1 Definitions. In addition to the terms which are defined elsewhere in this 
Sublease, the following defined terms are used in this Sublease (any defined term used herein, 
but not defined herein, shall have the meaning given that term in the Master Lease): 

(a) 

(b) 

Sublandlord: Oakland Bulk and Oversized Terminal, LLC, a California 
limited liability company 

Sublandlord's Address: 

Oakland Bulk and Oversized Terminal, LLC 
0/0 California Capital & Investments, Inc. 
The Rotunda Building 
300 Frank Ogawa Plaza, Suite 340 
Oakland, CA 94612 
Attn: Mr. Phil Tagami 
Facsimile: (510) 834-5380 

(c) Subtenant: Oakland Global Rail Enterprise, LLC, a California limited 
liability company 

(d) Subtenant's Address: 

Oakland Global Rail Enterprise, LLC 
c/o California Capital & Investments, Inc. 
The Rotunda Building 
300 Frank Ogawa Plaza, Suite 340 
Oakland, CA 94612 
Attn: Mark McClure 
Facsimile: (510) 834-5380 
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(e) Subleased Premises: A portion of the real property leased to Sublandlord 
pursuant to the Master Lease (defined below) containing approximately 
11.5 acres of land and rail improvements, as more particularly described 
and depicted in Exhibit A attached hereto. 

(f) Term: Twenty-Five (25) years. 

(g) Commencement Date: The date on which all of the Commencement 
Conditions (defined in Section 2.2(a), below) have been satisfied. 

(h) Rent: That portion of Rent dpe under the Master Lease with respect to the 
Subleased Premises. 

(i) Rent Commencement Date: The date that Subtenant commences operation 
of the Subleased Premises for the Permitted Uses (defined in Section 5.1, 
below), following the completion of the Initial Improvements (defined in 

Section 3.1, below). 

(j) Additional Rent: Any and all amounts, other than Rent, that Subtenant is 

required to pay pursuant to this Sublease. 

(k) Security Deposit: $1,000.00 

(1) Brokers: N/A 

(m) Termination Option. As set forth in Article 2, below. 

1.2 Exhibits. The following exhibits are made part of this Sublease: 

EXHIBIT A - Subleased Premises 
EXHIBIT 8.2(c) - Third Party Agreements 

Exhibits Found in Master Lease (incorporated herein by reference): 

EXHIBIT 15.1.4 - A - Restrictive Covenant 
EXHIBIT 15.1.4 - B— EDC Deed 
EXHIBIT 14.1 - Insurance 
EXHIBIT 37.5—Acknowledgement of Campaign Contribution Limits 

EXHIBIT 37.6 - Community Benefits 

EXHIBIT A Construction Jobs Policy for Vertical Construction 
EXHIBIT B Construction Jobs Policy for the Public Improvements 
EXHIBIT C Operations Jobs Policy 
EXHIBIT D CEQA Standard Conditions of Approval and Mitigation 

Monitoring and Reporting Program 
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ARTICLE 2-- AGREEMENT 

2.1 Agreement. Sublandlord subleases the Subleased Premises to Subtenant, and 
Subtenant subleases the Subleased Premises from Sublandlord, according to the terms of this 
Sublease. The foregoing grant includes the non-exclusive right to use (a) the Railroad Crossings 
on Master Landlord's property, as more particularly described in Section 1.5.1  of the Master 
Lease; (b) Sublandlord's easement rights and appurtenances with respect to the Subleased 
Premises; and (c) the access roads to and from the Subleased Premises. Further, Sublandlord 
agrees to grant Subtenant additional rights of access over other portions of the West Gateway 
Lease Area if and to the extent (i) reasonably necessary for Subtenant to use the Subleased 
Premises for the purposes set forth in this Sublease, (ii) not prohibited by the terms of the Master 
Lease (and, if required, the consent of Master Landlord has been obtained), (iii) not prohibited by 
the terms of any other another agreement to which Sublandlord is bound, including, but not 
limited to, other subleases for the West Gateway Lease Area, and (iv) Subtenant's use thereof is 
conducted in accordance with Sublandlord's reasonable rules and restrictions. Notwithstanding 
the foregoing, Sublandlord shall not be obligated to incur any out of pocket cost in connection 
with the grant of any additional rights of access, nor shall Sublandlord be obligated to make any 
improvements to the Subleased Premises or the West Gateway Lease Area. 

2.2 Term. 

(a) Pre-Teiin Period; Conditions Precedent. This Sublease shall be effective 
from and after the date first set forth above; provided, however, (i) possession of the Subleased 
Premises shall not be delivered to Subtenant, (ii) the Commencement Date of this Sublease shall 
not occur, and (iii) Subtenant shall not be required to perform any obligations arising under this 
Sublease until all of the following conditions precedent have been satisfied (or waived in writing 
by Subtenant): (1) Sublandlord shall have received written confirmation from the Surface 
Transportation Board ("STB") that rehabilitation of the rail improvements located within the 
Subleased Premises does not require STB approval, (2) Sublandlord's completion of rail 
improvement rehabilitation, and (3) Subtenant having received an approval from STB for an 
exemption to operate on the rail lines within the Subleased Premises as a Class III common 
carrier (collectively, the "Commencement Conditions"). Sublandlord (with respect to 
Commencement Conditions (1) and (2)) and Subtenant (with respect to Commencement 
Condition (3)) shall each use commercially reasonable efforts to satisfy the applicable 
Commencement Conditions as soon as practicable. If any of the Commencement Conditions 
remain unsatisfied and un-waived as of the date that occurs twelve (12) months after the date of 
this Sublease (the "Outside Date"), then Subtenant may elect to terminate this Sublease by giving 
notice thereof to Sublandlord following the Outside Date. If such notice is given, this Sublease 
and the rights and obligations of the parties pursuant to this Sublease shall cease and terminate. 
If Subtenant does not exercise the foregoing right to terminate this Sublease, the parties shall 
each continue to use commercially reasonable efforts to satisfy such Commencement Conditions. 

(b) Term. The Term of this Sublease will begin on the Commencement Date 

and will continue for the period set forth in Section 1.1(f), above; provided, however, that this 
Sublease shall automatically terminate upon a termination of the Master Lease for any reason 
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whatsoever, unless otherwise continued as a direct lease between Subtenant and Master 
Landlord, at the sole option of Master Landlord. 

2.3 Early Termination. Subtenant will have the right to cancel this Sublease, effective 
at any time, upon ninety (90) days' prior written notice to Sublandlord ("Subtenant's Termination 
Notice"). Upon Subtenant's compliance with the terms of this Section 2.3, Article 11, and 
Subtenant's payment of all amounts owed to Sublandlord tinder this Sublease, to the date of 
termination, this Sublease will terminate as of the date of termination set forth in Subtenant's 
Termination Notice and neither Sublandlord nor Subtenant will have any further rights or 
obligations under this Sublease, except with respect to those matters in this Sublease which 
expressly survive the termination of this Sublease. 

ARTICLE 3-- DELIVERY OF SUBLEASED PREMISES 

3.1 Delivery of Possession. Sublandlord will deliver possession of the Subleased 
Premises to Subtenant, and Subtenant will accept the Subleased Premises broom clean, but 
otherwise "AS-IS" in their present condition on the Commencement Date. Further, Subtenant 
acknowledges that neither Sublandlord nor its agents or employees have made any 
representations or warranties as to the suitability or fitness of the Subleased Premises for the 
conduct of Subtenant's business or as to the physical condition or actual dimensions of the 
Subleased Premises, and, except as set forth in the Master Lease, neither Sublandlord nor its 
agents or employees agreed to undertake any alterations or construct any tenant improvements to 
the Subleased Premises. 

3.2 Notice of Restrictions in the Restrictive Covenant and EDC Deed. The Restrictive 
Covenant required by DTSC as part of the Consent Agreement provides that all of the 
environmental restrictions set forth in the Restrictive Covenant shall be included in any transfer 
of the EDC Property or any interest therein. The Restrictive Covenant is provided in full in 
Exhibit 15.1.4-A of the Master Lease. Further, the Army EDC Deed provides that all of the 
environmental protection provisions of the Army EDC Deed shall be included either verbatim or 
by reference into any transfer of the EDC Property or any interest therein. The Army EDC Deed 
is provided in full in Exhibit 15.1.4-B of the Master Lease. Required notices and copies of the 
Restrictive Covenant and Army EDC Deed shall also be provided in all relevant agreements 

flowing from this Sublease and any subsequent subleases. Subtenant covenants that it will 
include or reference the Restrictive Covenant and Army EDC Deed in each of its future 
subleases, if any. 

3.3 Subtenant Improvements. Subtenant shall be responsible to construct, at its sole 
cost and expense, any improvements to the Subleased Premises ("Improvements") necessary to 
operate the Subleased Premises for the use described in Section 5.1, below (the "Initial 
Improvements"). All Improvements shall be constructed in accordance with the requirements of 
this Sublease, the applicable requirements of the Master Lease, and any applicable requirements 
of the Federal Railroad Administration. 

(a) Approval of Construction Documents. Prior to the construction of any 
Initial Improvements, Subtenant shall prepare and submit to Sublandlord, for review and written 
approval hereunder, reasonably detailed schematic drawings, and following Sublandlord's 
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approval of such schematic drawings, preliminary and final construction documents which are 
consistent with the approved schematic drawings (collectively, schematic drawings, preliminary 
and final construction documents are referred to as "Construction Documents"). Sublandlord 
may waive the submittal requirement of schematic drawings for a particular Initial Improvement 
if it determines in its discretion that the scope of such Initial Improvement does not warrant such 
initial review. Construction Documents shall be prepared by a qualified architect or structural 
engineer duly licensed in California. Sublandlord shall approve or disapprove Construction 
Documents submitted to it for approval within thirty (30) calendar days after submission. Any 
disapproval shall state in writing the reasons for disapproval. If Sublandlord deems the 
Construction Documents incomplete, Sublandlord shall notify Subtenant of such fact within 
twenty-one (21) calendar days after submission and shall indicate which portions of the 
Construction Documents it deems to be incomplete. If Sublandlord notifies Subtenant that the 
Construction Documents are incomplete, such notification shall constitute a disapproval of such 
Construction Documents. If Sublandlord disapproves Construction Documents, and Subtenant 
revises or supplements, as the case may be, and resubmits such Construction Documents in 
accordance with the provisions of this Section 3.3(a) Sublandlord shall review the revised or 
supplemented Construction Documents to determine whether the revisions satisfy the objections 
or deficiencies cited in Sublandlord's previous notice of rejection, and Sublandlord shall approve 
or disapprove the revisions to the Construction Documents within fifteen (15) calendar days after 
resubmission. If Sublandlord fails to approve or disapprove Construction Documents (including 
Construction Documents which have been revised or supplemented and resubmitted) within the 
times specified within this Section 3.3(a), such failure shall not constitute an Event of Default 
under this Sublease on the part of Sublandlord, but such Construction Documents shall be 
deemed approved by the Sublandlord, provided that Subtenant first provides Sublandlord with at 
least ten (10) calendar days prior written notice that Subtenant intends to deem said Construction 
Documents so approved. Notwithstanding any provision herein to the contrary, the review or 
approval by or on behalf of Sublandlord of any Construction Documents or Improvements 
hereunder shall not constitute any representation, warranty or agreement by Sublandlord, express 
or implied, with respect to the adequacy, sufficiency, completeness, utility, safety or 
functionality of the subject Improvements and, without limitation, the release, waiver and other 
provisions of this Sublease shall in any event be deemed to apply with respect to any such review 
and approval by or on behalf of Sublandlord. 

(b) Sublandlord Approval of Revised Construction Documents. Upon receipt 
by Subtenant of a disapproval of Construction Documents from Sublandlord, Subtenant (if it still 
desires to proceed) shall revise such disapproved portions of such Construction Documents in a 
manner that addresses Sublandlord's written objections. Subtenant shall resubmit such revised 
portions to Sublandlord as soon as possible after receipt of the notice of disapproval. 
Sublandlord shall approve or disapprove such revised portions in the same manner as provided in 
Section 3.3(a) for approval of Construction Documents (and any proposed changes therein) 
initially submitted to Sublandlord. If Subtenant desires to make any substantial change in the 
Final Construction Documents after Sublandlord has approved them, then Subtenant shall submit 
the proposed change to Sublandlord for its reasonable approval. Sublandlord shall notify 
Subtenant in writing of its approval or disapproval within fifteen (15) calendar days after 
submission to Sublandlord. Any disapproval shall state, in writing, the reasons therefor, and 
shall be made within such fifteen (15) day period. 
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(c) Construction Permits. Subtenant, at its cost, shall be responsible for 
applying for and diligently pursuing the issuance of, and thereafter compliance with, all permits 
and other Regulatory Approvals, including any required environmental certification, allowing 
construction and development of the Initial Improvements related to the Subleased Premises (the 
"Construction Permits"). Upon request by Sublandlord, Subtenant shall provide to Sublandlord 
copies of all Construction Permits obtained by Subtenant for work to be performed on the 
Subleased Premises. 

(d) Construction Schedule and Reports. All construction with respect to the 
Project shall be accomplished expeditiously and diligently. During periods of construction, 
Subtenant shall submit to Sublandlord written progress reports when and as reasonably requested 
by Sublandlord. 

(e) Conditions to Commencement of Construction. Notwithstanding any 
provision herein to the contrary, Subtenant shall not commence construction of any Initial 
Improvements related to the Subleased Premises until all of the following conditions and 
requirements have been satisfied by Subtenant or waived by Sublandlord (which waiver shall be 
in Sublandlord ' s sole and absolute discretion) with respect to such Initial Improvements: 

(1) Sublandlord shall have approved the Final Construction Documents; 

(2) Subtenant shall have obtained all Construction Permits; and 

(3) If requested by Sublandlord, Subtenant shall have submitted to 
Sublandlord the following bonds (or equivalent security, which may include a letter of credit, 
acceptable to Sublandlord in its sole and absolute discretion) issued by a licensed surety, naming 
the Sublandlord or Master Landlord, or both, as co-obligees or assignees, and in a form 
satisfactory to Sublandlord (the "Construction Bonds"): (i) a performance bond in an amount not 
less than one hundred percent (100%) of the cost of construction of the Initial Improvements 
required to be built by Subtenant under this Sublease, based upon the Initial Improvements 
Construction Contract, as security for the faithful performance of such construction; and (ii) a 
labor and material payment bond in an amount not less than one hundred percent (100%) of the 
cost of construction of the Initial Improvements pursuant to the applicable construction contract, 
as security for payment to persons performing labor and furnishing materials in connection with 
such construction. 

(I) Construction Standards. All construction of the Initial Improvements shall 
be accomplished in accordance with the Construction Documents and good construction and 
engineering practices and applicable Laws. 

(g) Safety Matters. Subtenant shall undertake commercially reasonable 
measures in accordance with good construction practices (consistent with the requirements of the 
Community Benefits) to minimize the risk of injury, damage, disruption or inconvenience to the 
Subleased Premises and Improvements and surrounding property, or the risk of injury to 
members of the public, caused by or resulting from such construction. Subtenant shall make 
adequate provision for the safety and convenience of all persons affected by such construction, 
including erecting construction barricades substantially enclosing the area of such construction 
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and maintaining them until construction has been substantially completed, to the extent 
reasonably necessary to minimize the risk of hazardous construction conditions. 

(h) Costs of Construction. As between Sublandlord and Subtenant, Subtenant 
shall bear and pay all costs and expenses of construction of any Improvements made by 
Subtenant, including, but not limited to the Initial Improvements, whether onsite or offsite, 
including, without limitation, the cost of connections to existing utility lines in adjacent rights-
of-way, and any and all cost overruns. Without limiting the preceding provisions, Subtenant 
shall be responsible for performing all site preparation work necessary for construction of the 
Initial Improvements. Such preparation shall include, without limitation, the Remediation and 
Handling of Hazardous Materials, disabled access, improvements, demolition of existing 
structures, grading and all structure and substructure work, and public access improvements. 

(i) Rights of Access. During any period of construction, Sublandlord and its 
Agents shall have the right to enter areas in which construction is being performed, on 
reasonable prior notice during customary construction hours, subject to Subtenant's right of quiet 
enjoyment under this Sublease, to inspect the progress of the work. Nothing in this Sublease, 
however, shall be interpreted to impose an obligation upon Sublandlord to conduct such 
inspections or any liability in connection therewith. 

(j) BCDC Permits. Subtenant shall be responsible for obtaining its own 
Regulatory Approvals (including, without limitation, any required BCDC Permit) for the 
Improvements to be constructed by Subtenant pursuant to this Lease. If BCDC or any other 
governmental/regulatory agency requires the construction of open space improvements as a 
condition to the issuance of a permit required for any Subtenant Improvements, and provided 
that such open space improvements are permitted by the Public Trust, City shall grant Subtenant 
a right of entry (in a form reasonably acceptable to both Parties) to construct such open space 
improvements in City-owned open space located west of the West Gateway. The Parties shall 
take such steps as are necessary to cause the Special District to fund the maintenance of such 
open space improvements. Until such time as the Special District has annexed these areas, any 
maintenance and/or services required for such open space improvements shall be paid annually 
in advance to City by Subtenant. 

(k) Post-Completion Deliverables. Upon request by Sublandlord, Subtenant 
shall furnish to Sublandlord one set of as-built plans and specifications with respect to the Initial 
Improvements. If Subtenant fails to provide such as-built plans and specifications to 
Sublandlord, and such failure continues for an thirty (30) calendar days following written request 
from Sublandlord, Sublandlord will thereafter have the right to cause an architect or surveyor 
selected by Sublandlord to prepare as-built plans and specifications showing such Initial 
Improvements, and the reasonable cost of preparing such plans and specifications shall be 
reimbursed by Subtenant to Sublandlord as Additional Rent. Nothing in this Section 3.3(k) shall 
limit Subtenant's obligations, if any, to provide plans and specifications in connection with the 
Initial Improvements under applicable regulations adopted by the Master Landlord in its 
regulatory capacity. 

3.4 Minor Alterations. Without limiting, but subject to, the provisions of  Section 3.3, 
Sublandlord's approval hereunder shall not be required for (a) the installation, repair or 
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replacement of such improvements to the interior of any building commonly encompassed, and 
generally commercially understood to be included, within "tenant improvements," Thrnishings, 
fixtures, equipment or decorative Improvements or repair or replacement of worn out or obsolete 
components of the Improvements which do not materially affect the structural integrity of the 
Improvements, (b) recarpeting, repainting the interior or exterior of the Subleased Premises, 
groundskeeping, or similar alterations, or (c) any other additional construction which does not 
require a building permit (collectively, "Minor Alterations"). 

3.5 Title to Improvements. During the Term of this Sublease, Subtenant shall own all 
of the Improvements, including all additional construction and all appurtenant fixtures, 
machinery and equipment installed therein (except for trade fixtures and other personal property 
of Sub-Subtenants). During the Term, for federal income tax purposes, Subtenant shall be the 
"tax owner" of the Improvements, including all additional construction, and all appurtenant 
fixtures, machinery and equipment installed therein (except for trade fixtures and other personal 
property of Sub-Subtenants) and shall be entitled to depreciation deductions and any tax credits 
with respect to the Improvement, including all additional construction and all appurtenant 
fixtures, machinery and equipment installed therein (except for trade fixtures and other personal 
property of Sub-Subtenants). At the expiration or earlier termination of this Sublease, title to the 
Improvements, including appurtenant fixtures (but excluding trade fixtures and other personal 
property of Subtenant and its Sub-Subtenants other than Sublandlord), will vest in Sublandlord 
without further action of any Party, and without compensation or payment to Subtenant. 
Subtenant and its Sub-Subtenants shall have the right at any time, or from time to time, 
including, without limitation, at the expiration or upon the earlier termination of the Term of this 
Sublease, to remove Personal Property from the Subleased Premises; provided, however, that if 
the removal of Personal Property causes damage to the Subleased Premises, Subtenant shall 
promptly cause the repair of such damage at no cost to Sublandlord. 

ARTICLE 4-- RENT 

4.1 Rent. Commencing on the Rent Commencement Date and continuing on the first 
day of each calendar month thereafter, during the Term, Subtenant will pay as Rent for the 
Subleased Premises, that portion of Rent due under the Master Lease which is applicable to the 
Subleased Premises and Subtenant's use of the Subleased Premises, including Base Rent and 
Participation Rent, in accordance with the terms of Sections 2.2 and 2.3 of the Master Lease, 
respectively. Rent that is due for any partial calendar month will be prorated on a per them 
basis, based upon the actual number of days in that month. 

(a) Base Rent. Initially, the amount of monthly Base Rent due under the 
Master Lease with respect to the Subleased Premises is $17,656.08 per month. The foregoing 
amount is subject to adjustment as provided in the Master Lease, including, but not limited to, 
Section 2.2.2,1 (square footage adjustments), Section 2.2.1.2 (first adjustment period), and 
Section 2.2.1.3 (remaining term adjustment). 

(b) Participation Rent. In addition to Base Rent payable under Section 4.1(a) 
above, Subtenant shall pay to Sublandlord all Participation Rent as and when payable under 
Section 2.3 of the Master Lease with respect to Subtenant's use of the Subleased Premises. 
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(c) Payment Obligation. Subtenant shall pay Base Rent to Sublandlord not 
later than thirty (30) days after the commencement of each calendar quarter during each Lease 
Year, and Participation Rent at the same time as, and together with Base Rent (subject to annual 
reconciliation as provided in the Master Lease). Rent shall be paid to Sublandlord, at 
Sublandlord's address set forth in Section 1.1 above, or to such other person or place as 
Sublandlord designates to Subtenant in writing (including, without limitation, directly to Master 
Landlord), without written demand or notice, and without deduction or offset. Rent that is due 
for any partial calendar month will be prorated on a per diem basis, based upon the actual 
number of days in that month. The Security Deposit, if any, is due upon the Commencement 
Date of this Sublease, and will be held as security for the 1141, faithful and timely performance of 
every provision of this Sublease to be performed by Subtenant. As used in this Sublease, "Lease 
Year" means a period of twelve (12) consecutive months during the Term, commencing on the 
Commencement Date and continuing for twelve (12) consecutive calendar months thereafter. 

(d) Abatement/Credits. Notwithstanding anything to the contrary contained in 
the Master Lease, Subtenant shall not be entitled to any rent abatement, credits or reimbursement 
granted to Sublandlord under the Master Lease, including, but not limited to, the West Gateway 
Pre-Paid Rent, City Rail Fee, and any abatement under Section 2.2.3.2 of the Master Lease 
during periods in which an Affiliate of Sublandlord is not the Rail Operator for the Port Rail 
Terminal. 

4.2 Payment of Possessory Interest. Taxes and Other Impositions. 

(a) Possessory Interest Taxes. To the extent applicable, Subtenant shall pay 
or cause to be paid, prior to delinquency, all Impositions comprised of possessory interest and 
property taxes assessed, levied or imposed on the Subleased Premises or any of the 
Improvements or Personal Property (excluding the personal property of any Sub-Subtenant 
whose interest is separately assessed) located on the Subleased Premises or Subtenant's 
leasehold estate (but excluding any such taxes separately assessed, levied or imposed on any 
Sub-Subtenant), to the full extent of installments or amounts payable or arising during the Term 
(subject to the provisions of Section 4.2(c)). Subject to the provisions of Section 4.4, all such 
taxes shall be paid directly to the City's Tax Collector or other charging authority prior to 
delinquency, provided that if applicable Law permits Subtenant to pay such taxes in installments, 
Subtenant may elect to do so. In addition, Subtenant shall pay any fine, penalty, interest or cost 

as may be charged or assessed for nonpayment or delinquent payment of such taxes. Subtenant 
shall have the right to contest the validity, applicability or amount of any such taxes in 
accordance with Section 4.4. 

(b) Other Impositions. Without limiting the provisions of Section 4.2(a), 
Subtenant shall pay or cause to be paid all other Impositions, to the full extent of installments or 
amounts payable or arising during the Term (subject to the provisions of Section 4.2(e)), which 
may be assessed, levied, confirmed or imposed on or in respect of or be a lien upon the 
Subleased Premises, any Improvements now or hereafter located thereon, any Personal Property 
now or hereafter located thereon (but excluding the personal property of any Sub-Subtenant 
whose interest is separately assessed), the leasehold estate created hereby, or any subleasehold 
estate permitted hereunder, including any taxable possessory interest which Subtenant, any Sub-
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Subtenant or any other Person may have acquired pursuant to this Sublease (but excluding any 
such Impositions separately assessed, levied or imposed on any Sub-Subtenant). Subtenant shall 
pay all Impositions directly to the taxing authority, prior to delinquency, provided that if any 
applicable Law permits Subtenant to pay any such Imposition in installments, Subtenant may 
elect to do so. In addition, Subtenant shall pay any fine, penalty, interest or cost as may be 
assessed for nonpayment or delinquent payment of any Imposition. The foregoing or any other 
provision in this Sublease notwithstanding, Subtenant shall not be responsible for any 
Impositions arising from or related to, Sublandlord's leasehold interest in the Property or 
premises (including, without limitation, any real property taxes or assessments), the 
Sublandlord's interest as sub-landlord under this Sublease or any transfer thereof, including but 
not limited to, Impositions relating to the fee, transfer taxes associated with the conveyance of 
the fee, or business or gross rental taxes attributable to Sublandlord's leasehold interest or a 
transfer thereof. 

(c) Prorations. All Impositions imposed for the Tax Fiscal Years in which the 
Commencement Date occurs or during the tax year in which the Termination Date occurs shall 
be apportioned and prorated between Subtenant and Sublandlord on a daily basis. 

(d) Proof of Compliance. Within a reasonable time following Sublandlord's 
written request which Sublandlord may give at any time and give from time to time, Subtenant 
shall deliver to Sublandlord copies of official receipts of the appropriate taxing authorities, or 
other proof reasonably satisfactory to Sublandlord, evidencing the timely payment of such 
Impositions. 

4.3 Sublandlord's Right to Pay. Unless Subtenant is exercising its right to contest 
under and in accordance with the provisions of Section 4.4, if Subtenant fails to pay and 
discharge any Impositions (including without limitation, fines, penalties and interest) prior to 
delinquency, Sublandlord, at its sole and absolute option, may (but is not obligated to) pay or 
discharge the same, provided that prior to paying any such delinquent Imposition, Sublandlord 
shall give Subtenant written notice specifying a date at least ten (10) Business Days following 
the date such notice is given after which Sublandlord intends to pay such Impositions. If 
Subtenant fails, on or before the date specified in such notice, either to pay the delinquent 
Imposition or to notify Sublandlord that it is contesting such Imposition pursuant to Section 4.4, 
then Sublandlord may thereafter pay such Imposition, and the amount so paid by Sublandlord 
(including any interest and penalties thereon paid by Sublandlord), together with interest at the 
Default Rate computed from the date Sublandlord makes such payment, shall be deemed to be 
and shall be payable by Subtenant as Additional Rent, and Subtenant shall reimburse such sums 

to Sublandlord within ten (10) Business Days following demand. 

4.4 Right of Subtenant to Contest Impositions and Liens. Subtenant shall have the 
right to contest the amount, validity or applicability, in whole or in part, of any Imposition or 
other lien, charge or encumbrance against or attaching to the Subleased Premises or any portion 
of, or interest in, the Subleased Premises, including any lien, charge or encumbrance arising from 
work performed or materials provided to Subtenant or any Sub-Subtenant or other Person to 
improve the Subleased Premises or any portion of the Subleased Premises, by appropriate 
proceedings conducted in good faith and with due diligence, at no cost to Sublandlord. 
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Subtenant shall give notice to Sublandlord within a reasonable period of time of the 
commencement of any such contest and of the final determination of such contest. Nothing in 
this Sublease shall require Subtenant to pay any Imposition as long as it contests the validity, 
applicability or amount of such Imposition in good faith, and so long as it does not allow the 
portion of the Subleased Premises affected by such Imposition to be forfeited to the entity 
levying such Imposition as a result of its nonpayment. If any Law requires, as a condition to 
such contest, that the disputed amount be paid under protest, or that a bond or similar security be 
provided, Subtenant shall be responsible for complying with such condition as a condition to its 
right to contest. Subtenant shall be responsible for the payment of any interest, penalties or other 
charges which may accrue as a result of any contest, and Subtenant shall provide a statutory lien 
release bond or other security reasonably satisfactory to Sublandlord in any instance where 
Sublandlord's interest in the Subleased Premises may be subjected to such lien or claim. 
Subtenant shall not be required to pay any Imposition or lien being so contested during the 
pendency of any such proceedings unless payment is required by the court, quasi-judicial body 
or administrative agency conducting such proceedings. If Sublandlord is a necessary party with 
respect to any such contest, or if any law now or hereafter in effect requires that such 
proceedings be brought by or in the name of Sublandlord or any owner of the Subleased 
Premises, Sublandlord, at the request of Subtenant and at no cost to Sublandlord, with counsel 
selected and engaged by Subtenant, subject to Sublandlord's reasonable approval, shall join in or 
initiate, as the case may be, any such proceeding. Sublandlord, at its own expense and at its sole 
and absolute option, may elect to join in any such proceeding whether or not any law now or 
hereafter in effect requires that such proceedings be brought by or in the name of Sublandlord or 
any owner of the Subleased Premises. Except as provided in the preceding sentence, 
Sublandlord shall not be subjected to any liability for the payment of any fines, penalties, costs, 
expenses or fees, including Attorneys' Fees and Costs, in connection with any such proceeding, 

and without limiting Section 13.5, Subtenant shall Indemnify Sublandlord for any such fines, 
penalties, costs, expenses or fees, including Attorneys' Fees and Costs, which Sublandlord may 

be legally obligated to pay. 

4.5 Sublandlord's Right to Contest Impositions. At its own cost and after notice to 
Subtenant of its intention to do so, Sublandlord may but in no event shall be obligated to contest 
the validity, applicability or the amount of any Impositions, by appropriate proceedings 
conducted in good faith and with due diligence. Nothing in this Section shall require 
Sublandlord to pay any Imposition as long as it contests the validity, applicability or amount of 
such Imposition in good faith, and so long as it does not allow the portion of the Subleased 
Premises affected by such Imposition to be forfeited to the entity levying such Imposition as a 
result of its nonpayment. Sublandlord shall give notice to Subtenant within a reasonable period 
of time of the commencement of any such contest and of the final determination of such contest. 

4.6 Application of Security Deposit. If Subtenant defaults with respect to any 
provision of this Sublease, including, but not limited to, the provisions relating to the payment of 
Rent, Sublandlord may use, apply or retain all or any part of the Security Deposit, if any, for the 
payment of any Rent, or any other sum in default. If any portion of the Security Deposit is so 
used, applied, or retained, Subtenant will within five (5) days after written demand from 
Sublandlord, deposit cash with Sublandlord in an amount sufficient to restore the Security 
Deposit to its original amount. In no event shall Sublandlord be required to apply the Security 
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Deposit. Subtenant may not apply the Security Deposit to the payment of Rent or the 
performance of other obligations. Unless otherwise required by law, Sublandlord will not be 
required to keep the Security Deposit separate from its general funds and may commingle the 
Security Deposit with its own funds. Subtenant will not be entitled to interest on the Security 
Deposit. The Security Deposit will not be deemed a limitation on Sublandlord's damages or a 
payment of liquidated damages or a payment of the Rent due for the last month of the term. If 
Subtenant fully, faithfully and timely performs every provision of this Sublease to be performed 
by it, any balance of the Security Deposit will be returned to Subtenant within sixty (60) days 
after the later of the expiration of the Term or Subtenant's vacation of the Subleased Premises. 

ARTICLE 5-- USE 

5.1 Use. The Subleased Premises may be used for any and all rail-related activities 
that are permitted by applicable laws and the terms of the Master Lease, as well as any other uses 
expressly permitted by the Master Lease (the "Permitted Uses"). Subtenant will not commit 
waste or suffer or permit waste to be committed in, on, or about the Subleased Premises. 
Subtenant will use the Subleased Premises in a careful, safe, and proper manner. Subtenant will 
conduct its business and control its employees, agents, and invitees in such a manner as not to 
create any nuisance or interfere with, annoy, or disturb Master Landlord in its operation of the 
Army Base or any other tenant or occupant of the Property. 

5.2 Special Provisions for Railroad R/O/W Property and Railroad Crossings. 
Subtenant agrees that, notwithstanding any provision in the Master Lease to the contrary, 
Subtenant's use of the Subleased Premises and the Railroad Crossings shall at all times during 
the Term be subject to and in accordance with the terms and conditions of the EBMUD MOA 
with respect (and to the extent applicable) to the Subleased Premises and Railroad Crossings. 
Subtenant acknowledges that each of the tenants under, and pursuant to, the leases for the New 
Central Gateway, MH- I, East Gateway CE-1 or East Gateway CE-2 has been granted a similar 
non-exclusive right to access and use the Subleased Premises and Rail Crossings for rail access. 
Subtenant shall cooperate with such other tenants in order to ensure the safe and orderly use of 
the Subleased Property and Railroad Crossings under this Sublease, the EBMUD MOA, and the 
New Central Gateway, MH-t, East Gateway CE-1 and East Gateway CE-2 Leases; provided, 
however, that the foregoing cooperation obligation of Subtenant (or any failure by Subtenant to 
so cooperate) and such cooperation by such other tenants (or any failure by such other tenants to 
so cooperate) shall not act to amend or modify this Sublease or any such other lease or EBMUD 
MOA and shall not modify, relieve or release Subtenant from any of its obligations hereunder or 
any such other tenant from any of its obligations wider any such other lease or EBMUD MOA. 
Subtenant further acknowledges that, subject to the occurrence of all Shared Rail Prerequisites, 
Subtenant's use of that portion of the Subleased Premises containing the Shared Rail Area also 
shall be subject to the Port Rail Easement and the provisions set forth above in this Section 5.2 
regarding cooperation by Subtenant also shall extend to any such Port Rail Access during the 

period thereof. 

ARTICLE 6-- SERVICES; MAINTENANCE AND REPAIR 

6.1 Utility Services. Sublandlord shall not be required to provide any utility services 
to the Subleased Premises or any portion of the Subleased Premises. Subtenant and its Sub-
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Subtenants shall be responsible for contracting with, and obtaining, all necessary utility and other 
services, as may be necessary and appropriate to the uses to which the Subleased Premises are 
put (it being acknowledged that City is the sole and exclusive provider to the Subleased Premises 
of certain public utility services). Subtenant will pay or cause to be paid as the same become due 
all deposits, charges, meter installation fees, connection fees and other costs for all public or 
private utility services at any time rendered to the Subleased Premises or any part of the 
Subleased Premises, and will do all other things required for the maintenance and continuance of 
all such services. Subtenant agrees, with respect to any public utility services provided to the 
Subleased Premises by City, that no act or omission of City in its capacity as a provider of public 
utility services, shall abrogate, diminish, or otherwise affect the respective rights, obligations and 
liabilities of Subtenant and Sublandlord under this Sublease, or entitle Subtenant to teiminate This 
Sublease or to claim any abatement or diminution of Rent. Further, Subtenant covenants not to 
raise as a defense to its obligations under this Sublease, or assert as a counterclaim or cross-claim 
in any litigation or arbitration between Subtenant and Sublandlord relating to this Sublease, any 
Losses arising from or in connection with City's provision of (or failure to provide) public utility 
services, except to the extent that failure to raise such claim in connection with such litigation 
would result in a waiver of such claim. The foregoing shall not constitute a waiver by Subtenant 
of any claim it may now or in the future have (or claim to have) against any such public utility 
provider relating to the provision of (or failure to provide) utilities to the Subleased Premises. 

6.2 Maintenance and Repair. Throughout the Term of this Sublease, Subtenant shall 
maintain and repair, at no cost to Sublandlord, the Subleased Premises, in good condition and 
repair, and in compliance with all applicable Laws and the requirements of this. Sublease. 
Subtenant shall promptly make (or cause others to make) all necessary repairs, renewals and 
replacements, whether structural or non-structural, interior or exterior, ordinary or extraordinary, 
foreseen or unforeseen. Subtenant shall make such repairs with materials, apparatus and 
facilities as originally installed and approved by Sublandlord under this Sublease, or, if not 
originally subject to Sublandlord approval or not commercially available, with materials, 
apparatus and facilities at least equal in quality, appearance and durability to the materials, 
apparatus and facilities repaired, replaced or maintained. All such repairs and replacements 
made by Subtenant shall be at least equivalent in quality, appearance, public safety, and 
durability to and in all respects consistent with the Initial Improvements. Except as otherwise 
provided in the Master Plan, Development Agreement or PUD or elsewhere in this Sublease, and 
subject to the provisions of Section 4.2, Subtenant shall not be obligated to maintain any public 
utilities or public infrastructure located in any dedicated public rights of way. Without limiting 
the foregoing, Subtenant hereby waives any right to make repairs at Sublandlord's expense as 
may be provided by Sections 1932(1), 1941 and 1942 of the California Civil Code, as any such 
provisions may from time to time be amended, replaced, or restated. 

6.3 Damage. Subtenant will immediately advise Sublandlord and Master Landlord of 
any damage to the Subleased Premises or the Property. All damage or injury to the Subleased 
Premises, or the Property, or the fixtures, appurtenances and equipment in the Subleased 
Premises or the Army Base which is caused by Subtenant, its agents, employees, or invitees, may 
be repaired, restored or replaced by Sublandlord or Master Landlord, at the expense of 
Subtenant. Such expense will be collectible as Additional Rent and will be paid by Subtenant 
within ten (10) days after delivery of a statement for such expense. 
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ARTICLE 7-- INSURANCE 

7.1 Subtenant's Insurance. Subtenant shall, at no cost to Sublandlord, obtain, 
maintain and cause to be in effect at all times from the Commencement Date to the later of: (i) 
the last day of the Term; (ii) the last day Subtenant (A) is in possession of the Subleased 
Premises or (B) has the right of possession of the Subleased Premises; or (iii) such other date 
specified on Exhibit 14.1 of the Master Lease, the types and amounts of insurance specified on 
Exhibit 14.1 of the Master Lease, and in addition to the requirements set forth in the Master 
Lease, the Commercial General Liability policy shall also name Sublandlord as an additional 
insured, and the workers' compensation policy shall contain a subrogation endorsement in favor 

of Sublandlord. I 

7.2 Certificates. In addition to the requirements set forth in Article 14 of the Master 
Lease, Subtenant shall deliver to Sublandlord and Master Landlord, prior to Subtenant's 
occupancy of the Subleased Premises, and from time to time at least ten (10) calendar days prior 
to the expiration of the term of each such policy, certificates of insurance, together with copies of 
the endorsements when applicable. All Commercial General Liability and property policies 
maintained by Subtenant will be written as primary policies, and any insurance that Sublandlord 
may carry shall be excess to and not contributory with any insurance required hereunder. 

7.3 Waiver of Subrogation. In addition to any requirement therefor in the Master 
Lease, Sublandlord and Subtenant each waives any and all rights to recover against the other or 
against any other tenant, subtenant, or occupant of the Property or Subleased Premises, or against 
the officers, directors, shareholders, partners, joint venturers, employees, agents, customers, 
invitees or business visitors of such other party or of such other tenant or occupant of the 
Property, for any loss or damage to such waiving party arising from any cause covered by any 
property insurance required to be carried by such Party pursuant to this Article 7 or any other 
property insurance actually carried by such party to the extent of the limits of such policy. 
Sublandlord and Subtenant, from time to time, will cause their respective insurers to issue 
appropriate waiver of subrogation rights endorsements to all property insurance policies carried 
in connection with the Property or the Subleased Premises or the contents of the Property or the 
Subleased Premises. Subtenant agrees to cause all other occupants of the Subleased Premises 
claiming by, under or through Subtenant to execute and deliver to Sublandlord such a waiver of 
claims and to obtain such waiver of subrogation rights endorsements. 

ARTICLE 8-- COMPLIANCE WITH LAWS 

8.1 Subtenant Compliance. During the Term, Subtenant and its use and operation of 
the Subleased Premises shall comply, at no cost to Sublandlord, with all applicable Laws 
(including Regulatory Approvals). It is understood and agreed that Subtenant's obligation to 
comply with Laws shall include the obligation to make, at no cost to Sublandlord, all additions 
to, modifications of, and installations on the Subleased Premises that may be required by any 
Laws regulating the Subleased Premises. This Section 8.1 shall not apply to compliance with 
Laws (including Regulatory Approvals) which relate to Hazardous Materials, such compliance 
being governed exclusively by Article 8.3 hereof, or to contests of any Imposition or other lien, 
such contests being exclusively governed by Article 4 hereof. Notwithstanding anything to the 
contrary herein, Subtenant shall not be in default hereunder for failure to comply with any Laws 
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or insurance requirements if Subtenant is contesting the applicability of such Laws (including 
Regulatory Approvals) to Subtenant or this Sublease, or insurance requirements diligently and in 
good faith by appropriate proceedings and at no cost to Sublandlord, provided that any such 
contest shall not relieve or release Subtenant from its obligation to pay all or any portion of Rent 
hereunder, that Subtenant shall indemnify Sublandlord against and hold Sublandlord harmless 
from any Losses resulting fiom such contest, and that such contest shall not result in the loss or 
suspension of the insurance coverage required to be maintained by Subtenant hereunder. 

(a) Unforeseen Requirements. The Parties acknowledge and agree that 
Subtenant's obligation under this Section 8.1 to comply with all present or future Laws is a 
material part of the bargained-for consideration under this Sublease. 

(1) Subtenant's obligation to comply with Laws shall include, without 
limitation, the obligation to make substantial or structural repairs and alterations to the Subleased 
Premises or the Improvements, regardless of, among other factors, the relationship of the cost of 
curative action to the Rent under this Sublease, the length of the then remaining Term hereof, the 
relative benefit of the repairs to Subtenant or Sublandlord, the degree to which curative action 
may interfere with Subtenant's use or enjoyment of the Subleased Premises, the likelihood that 
the Parties contemplated the particular Law involved, or the relationship between the Law 
involved and Subtenant's particular use of the Subleased Premises; 

(2) Except as stated herein, no occurrence or situation arising during 
the Term, nor any present or future Law, whether foreseen or unforeseen, and however 
extraordinary, shall relieve Subtenant of its obligations hereunder, nor give Subtenant any right 
to terminate this Sublease in whole or in part or to otherwise seek redress against Sublandlord; 
and 

(3) Subtenant waives any rights now or hereafter conferred upon it by 
any existing or future Law to terminate this Sublease, to receive any abatement, diminution, 
reduction or suspension of payment of Rent, or to compel Sublandlord to make any repairs to 
comply with any such Laws, on account of any such occurrence or situation. 

(b) Proof of Compliance. Upon request by Sublandlord, Subtenant shall 
promptly provide Sublandlord with evidence of its compliance with any of the obligations 
required under this Section 8.1. 

8.2 Regulatory Approvals. 

(a) City Approvals. Subtenant acknowledges and agrees that City entered 
into the Master Lease in its proprietary capacity as the holder of fee title to the Property, and not 
in its capacity as a governmental regulatory agency and that the status, rights and obligations of 
Master Landlord, in such proprietary capacity, are separate and independent from the status, 
functions, powers, rights and obligations of the City in such governmental regulatory capacity, 
and that nothing in the Master Lease or this Sublease shall be deemed to limit or restrict City in 
the exercise of its governmental regulatory powers and authority with respect to Subtenant, the 
Subleased Premises or otherwise, or to render Sublandlord obligated or liable under this Sublease 
for any acts of omissions of the City in connection with the exercise of its independent 
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governmental regulatory powers and authority. Without limiting the preceding sentence, 
Subtenant acknowledges that the Permitted Uses do not limit Subtenant's responsibility to obtain 
all Regulatory Approvals (and pay all related processing and development fees and satisfy all 
related conditions of approval) for such uses, including but not limited to, the Master Plan, PUD 
or building permits, nor do such uses limit the City's responsibility in the issuance of any such 
Regulatory Approvals to comply with applicable Laws, including the California Environmental 
Quality Act. Subtenant understands that the entry by the Master Landlord into the Master Lease 
and entry by the Sublandlord into this Sublease shall not be deemed to imply that Subtenant will 
be able to obtain any required approvals from City departments, boards or commissions which 
have jurisdiction over the Subleased Premises, including the Master Landlord itself in its 
regulatory capacity. By entering into this Sublease, the Sublandlord is in no way modifying 
Subtenant's obligations to cause the Subleased Premises to be used and occupied in accordance 
with all Laws, as provided herein. Subject to the preceding provisions of this Section 8.2, 
nothing herein shall be deemed to limit the rights and obligations of City under the Master Plan, 
PUD or Development Agreement as they pertain to the Permitted Uses, the Scope of 
Development and the review and approval of planned Improvements. 

(b) Approval of Other Agencies Conditions. 

(1) Requirements for Regulatory Approvals. The Parties acknowledge 
that the Project and Subtenant's contemplated uses and activities on the Subleased Premises, any 
subsequent changes in Permitted Uses, and any construction or alterations of Improvements, may 
require that Regulatory Approvals be obtained from governmental agencies (other than City) 
with jurisdiction over the Subleased Premises or the Project. Subtenant shall be solely 
responsible for obtaining all such Regulatory Approvals as further provided in this Section. The 
Parties shall cooperate in such efforts. In any instance where Sublandlord will be required to act 
as a co-permittee, and in instances where modifications are sought from any other agencies, or 
where Subtenant proposes the construction of any Improvements which requires the City's or 
Sublandlord's approval, Subtenant shall not apply for any Regulatory Approvals (other than a 
building permit from City) without first obtaining the approval of the City or Sublandlord (as 
applicable), which approval (except as otherwise expressly provided therein) will not be 
unreasonably withheld, conditioned or delayed. Subtenant shall not agree to the imposition of 
conditions or restrictions in connection with its efforts to obtain a Regulatory Approval from any 
regulatory agency other than City, if City is required to be a co-perniittee under such Regulatory 
Approval or the conditions or restrictions could create any obligations on the part of the City 
whether on or off the Subleased Premises, unless in each instance the City has previously 
approved such conditions in writing in the City's sole and absolute discretion. Except as 
expressly contemplated under the terms of this Sublease, Subtenant shall not agree to the 
imposition of conditions or restrictions in connection with its efforts to obtain a Regulatory 
Approval from any regulatory agency (including the City), if Sublandlord is required to be a co-
perniittee under such Regulatory Approval or the conditions or restrictions could create any 
obligations on the part of Sublandlord whether on or off the Subleased Premises, unless in each 
instance Sublandlord has previously approved such conditions in writing in Sublandlord' s sole 
and absolute discretion. No such approval by Sublandlord or the City shall limit Subtenant's 
obligation to pay all the costs of complying with such conditions under this Section. All costs 
associated with applying for and obtaining any necessary Regulatory Approval shall be borne by 
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Subtenant. Subtenant shall be responsible for complying during the Term of this Sublease, at no 
cost to Sublandlord or the City, with any and all conditions imposed by any regulatory agency as 
part of a Regulatory Approval. With the consent of Sublandlord or the City (as applicable, 
which shall not be unreasonably withheld or delayed), Subtenant shall have the right to appeal or 
contest in any manner permitted by law any condition imposed upon any such Regulatory 
Approval. Subtenant shall pay and discharge any fines, penalties or corrective actions imposed 
as a result of the failure of Subtenant to comply with the terms and conditions of any Regulatory 
Approval and Sublandlord and the City shall have no liability for such fines and penalties. 
Subtenant shall Indemnify the Indemnified Parties from and against any and all such fines and 
penalties, together with Attorneys' Fees and Costs, for which any of the Indemnified Parties may 
be liablein connection with Subtenant's failure to comply with any Regulatory Approval. 

(2) Cooperation. The Parties agree to communicate regularly and to 
cooperate in good faith regarding Subtenant's efforts to obtain Regulatory Approvals for the 
Project from any regulatory agency including the City. The Parties' obligation to cooperate in 
good faith shall include, but not be limited to, meeting and conferring as necessary, joint 
invitations to and attendance at meetings, copies of correspondence, and execution of mutually 
acceptable applications as owner and applicant where necessary and appropriate to implement 
the Project and this Sublease; provided, however, that Sublandlord shall have no obligation to 
make any expenditures or incur any expenses in connection therewith other than reasonable 

administrative expenses. 

(e) Third Party Agreements. Subject to the Parties' cooperation obligations 
under this Sublease, Sublandlord shall use commercially reasonable efforts (consistent with its 
rights under the Master Lease) to ensure that City use its best efforts to perform any of its 
remaining obligations, and to secure the material benefit of its rights, under those agreements 
with third parties listed in Exhibit 8.2(c) attached to this Sublease (collectively, "Third Party 
Agreements") and Sublandlord shall use commercially reasonable efforts (consistent with its 
rights under the Master Lease) to ensure that City shall not seek or agree to amend the provisions 
of such Third Party Agreements without Subtenant's prior written consent, which consent shall 

not be unreasonably withheld, delayed or conditioned. 

8.3 Hazardous Materials. 

(a) City's and Sublandlord's Disclosure. Subtenant hereby acknowledges the 
disclosures by the City to Sublandlord set forth in Article 15 of the Master Lease, and agrees that 
such disclosures shall be deemed to have been made by City and Sublandlord to Subtenant 

hereby. 

(b) Subtenant Responsibilities during Term. During the Term of this 
Sublease, with the exception of (i) City's obligations for Regulatory Reopeners, Subtenant 
accepts the Subleased Premises "As-Is, Where-Is" and as between Subtenant and Sublandlord, 
Subtenant shall be responsible (except to the extent City, Sublandlord or any of their contractors 
or employees cause or contribute to such conditions) for all Hazardous Materials and 
Remediation and Handling required on, under or about the Subleased Premises during its 
tenancy, the Environmental Remediation Requirements and the coordination procedure set forth 

in the Master Lease. 
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ARTICLE 9-- MASTER LEASE; ASSIGNMENT 

9.1 The Master Lease. 

(a) This Sublease is subject and subordinate in all respects to the Master 
Lease and the rights of Master Landlord thereunder, and Subtenant shall comply with all 
obligations of Sublandlord under the Master Lease with respect to the Subleased Premises, 
including, but not limited to, the Community Benefits Program with respect thereto. 

(b) Subtenant shall use the Subleased Premises for the Permitted Uses set 
forth herein, and only to the extent such uses are peunitted under Article 3 of the Master Lease. 

(c) In no event shall the Term of this Sublease extend beyond the term of the 
Master Lease unless Master Landlord approves such longer sublease term, which may be 
withheld in Master Landlord's sole and absolute discretion. 

(d) Subtenant shall indemnify Master Landlord for any loss or damage arising 
Rom Subtenant's use or occupancy of the Subleased Premises, as more particularly set forth in 
Section 13.4, below. 

(e) Subtenant shall name Master Landlord as an additional insured on the 
liability insurance required to be carried by Subtenant under this Sublease, which liability 
insurance shall be in an amount and otherwise in accordance with the requirements for subtenant 
insurance set forth in Section 7.1 and Exhibit 14.1 of the Master Lease. 

(1) Subject to the prior rights of any Mortgagee, if requested by Master 
Landlord, Subtenant and Sublandlord hereby agree to amend this Sublease to include a provision 
satisfactory to Master Landlord, requiring Subtenant (at Master Landlord's option) to attorn to 
Master Landlord if Sublandlord defaults under the Master Lease and if the Subtenant is notified 
of Sublandlord's default and instructed to make Subtenant's rental payments to Master Landlord. 
As used herein, a "Mortgagee" means the holder or holders of a mortgage, deed of trust, 
assignment of rents, fixture filing, security agreement or similar security instrument or 
assignment of Subtenant's leasehold interest under this Sublease that is recorded in the Official 
Records (multiple financial institutions participating in a single financing secured by a single 
mortgage shall be deemed a single Mortgagee for purposes of this sublease). 

(g) Subtenant acknowledges that it has received a copy of the Master Lease, 
and is familiar with the terms and conditions thereof. Subtenant will not cause or allow to be 
caused any default under the Master Lease, and shall indemnify, defend and hold Sublandlord 
harmless against any loss, liability (other than defaults caused solely by Sublandlord), and 
expenses (including reasonable Attorneys' Fees and Costs) arising out of any default under the 
Master Lease by Subtenant. If the Master Lease terminates for any reason prior to the expiration 
or termination of this Sublease, Subtenant shall not have any claim whatsoever against 
Sublandlord arising or resulting from such termination of the Master Lease unless directly 
caused by the default of Sublandlord; provided, however, that Sublandlord shall in no way be 
liable under any circumstances for any indirect, consequential, special, punitive, treble, or 
exemplary damages. 
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9.2 Sublandlord's Performance Conditioned on Master Landlord's Performance. 
Subtenant recognizes that Sublandlord is not in a position to render any of the services or to 
perform any of the obligations required of Master Landlord by the terms of the Master Lease. 
Therefore, despite anything to the contrary in this Sublease, Subtenant agrees that performance 
by Sublandlord of its obligations under this Sublease is conditioned on performance by the 
Master Landlord of its corresponding obligations under the Master Lease, and Sublandlord will 
not be liable to Subtenant for any default by the Master Landlord under the Master Lease. 
Subtenant will not have any claim against Sublandlord based on the Master Landlord's failure or 
refusal to comply with any of the provisions of the Master Lease unless that failure or refusal is a 
result of Sublandlord's act or failure to act. Despite the Master Landlord's failure or refusal to 
comply with any of those provisions of the Master Lease, this Sublease will remain in full force 
and effect and Subtenant will pay the Rent and Additional Rent and all other charges provided 
for in this Sublease without any abatement, deduction or setoff. 

9.3 Obtaining Master Landlord's Consent. Whenever the consent of the Master 
Landlord is required wider the Master Lease, and whenever the Master Landlord fails to perform 
its obligations under the Master Lease, Sublandlord agrees to use its reasonable, good faith 
efforts to obtain, at Subtenant's sole cost and expense, that consent or performance on behalf of 

Subtenant. 

9.4 Sublandlord's Warranties. Sublandlord warrants to Subtenant that: 

(a) The Master Lease is in full force and effect. 

(b) To Sublandlord's actual knowledge, there are no existing circumstances that 
would allow the termination of the Master Lease by Master Landlord after the giving of notice or 
the passage of time or both. 

95 Assignment and Subletting. Subject to the rights of the Master Landlord and the 
restrictions contained in the Master Lease in connection with Transfers, no portion of the 
Subleased Premises or of Subtenant's interest in this Sublease may be acquired by any other 
person or entity, whether by assignment, mortgage, sublease, transfer, operation of law or act of 
Subtenant, without the prior written consent of Sublandlord, which consent may be withheld by 
Sublandlord in its sole discretion. Any attempted transfer without the required consent shall be 
void and shall constitute a non-curable breach of this Sublease. Consent by Master Landlord in 
one such instance shall not be a waiver of Master Landlord's rights under this Section as to 
requiring consent for any subsequent instance. Subtenant shall be responsible for any and all 
costs and expenses payable to Master Landlord in connection with the proposed assignment or 

subletting. 

9.6 Consent. If required under the Master Lease, the effectiveness of this Sublease is 
conditioned upon Master Landlord's written consent to this Sublease (the "Consent"). If Master 
Landlord's consent is required under the Master Lease, then concurrently with the execution of 
this Sublease, Sublandlord and Subtenant shall execute and deliver the Consent to Master 
Landlord, and Sublandlord shall use commercially reasonable efforts to obtain the Consent, 
signed by Master Landlord, on or before the Commencement Date. 
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ARTICLE 10--DEFAULT 

10.1 Events of Default. The occurrence of any one or more of the following events 
shall constitute an "Event of Default" under this Sublease: 

(a) Subtenant fails to pay any Rent or Additional Rent to Sublandlord when 
due, which failure continues for five (5) calendar days following written notice from Sublandlord 
(it being understood and agreed that the notice required to be given by Sublandlord under this 
section shall also constitute the notice required under Section 1161 of the California Code of 
Civil Procedures or its successor, and shall satisfy the requirements that notice be given pursuant 
to such Section) provided, however, Sublandlord shall not be required to give such notice on 
more than three (3) occasions during any Lease Year, and failure to pay any Rent or Additional 
Rent for the remainder of such Lease Year when due shall be an immediate Event of Default for 
the remainder of such Lease Year without need for further notice; 

(b) Subtenant files a petition for relief, or an order for relief is entered against 
Subtenant, in any case under applicable bankruptcy or insolvency Law, or any comparable law 
that is now or hereafter may be in effect, whether for liquidation or reorganization, which 
proceedings if filed against Subtenant are not dismissed or stayed within ninety (90) calendar 

days; 

(c) A writ of execution is levied on the leasehold estate which is not released 
within ninety (90) calendar days, or a receiver, trustee or custodian is appointed to take custody 
of all or any material part of the property of Subtenant, which appointment is not dismissed 
within ninety (90) calendar days; 

(d) Subtenant makes a general assignment for the benefit of its creditors; 

(e) Subtenant abandons the Subleased Premises, within the meaning of 
California Civil Code Section 1951.2 (or its successor), which abandonment is not cured within 
ten (10) calendar days after notice of belief of abandonment from Sublandlord; 

(1) Subtenant fails to maintain any insurance required to be maintained by 
Subtenant under this Sublease; provided, however, that, notwithstanding any provision herein to 
the contrary, Sublandlord shall not have any right to terminate this Sublease for such failure 
unless (a) such failure continues without cure for five (5) Business Days after written notice 

thereof from Sublandlord, or (b) such failure occurs two or more times during any five 
consecutive Lease Years, with or without notice thereof from Sublandlord; 

(g) Subtenant violates any other covenant, or fails to perform any other 
obligation to be performed by Subtenant under this Sublease (including, but not limited to, any 
Mitigation Measures) at the time such performance is due, and such violation or failure continues 
without cure for more than twenty (20) calendar days after written notice from Sublandlord 
specifying the nature of such violation or failure, or, if such cure cannot reasonably be completed 
within such twenty (20) calendar day period, if Subtenant does not within such twenty (20) 
calendar day period commence such cure, or having so commenced, does not prosecute such 
cure with diligence and dispatch to completion within a reasonable time thereafter; or 
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(h) Subtenant suffers or permits an assignment of this Sublease or any interest 
therein to occur in violation of this Sublease, or sublets all or any portion of the Subleased 
Premises or Improvements in violation of this Sublease, 

(i) Subtenant, its employees, agents, or invites engage in any illegal or 
prohibited activity on the Subleased Premises. 

10.2 Sublandlord's Remedies. If any Event of Default occurs, then Sublandlord shall 
have the rights and remedies of Master Landlord described in Article 16 of the Master Lease, 
including, but not limited to, California Civil Code Section 1915.4. Sublandlord may also elect 
to cure any Event of Default and to charge Subtenant for the cost of effecting such cure, 
including, without limitation, reasonable attorneys' fees and Interest (defined in Section 13.10) 
from the date such monies are advanced; provided, however, that Sublandlord will have no 
obligation to cure any such event of default of Subtenant, 

10.3 Remedies Not Exclusive. Each right and remedy provided for in this Sublease is 
cumulative and is in addition to every other right or remedy provided for in this Sublease or at 
law or in equity. If a dispute arises under the terms of this Sublease or if any payment required 
by this Sublease is not paid when due and the matter is turned over to an attorney, the prevailing 
party in the dispute will be entitled to receive its reasonable attorneys' fees in addition to the 
other damages and costs. 

ARTICLE 11-- END OF TERM 

11.1 End of Term. At the end of This Sublease, Subtenant will promptly quit and 
surrender the Subleased Premises in a broom-clean condition, in good order and repair, ordinary 
wear and tear excepted, and in compliance with the requirements of the Master Lease. Subtenant 
will remove all of Subtenant's personal property and equipment and shall repair any damage to 
the Subleased Premises as a result of such removal. Subtenant's obligations under this Section 
will survive the expiration or other termination of this Sublease. 

11.2 Holding Over. Subtenant will have no right to remain in possession of all or any 
part of the Subleased Premises after the expiration of the Term. If Subtenant remains in 
possession of all or any part of the Subleased Premises after the expiration of the Term: (a) such 
tenancy will be deemed to be a tenancy at will; (b) such tenancy will not constitute a renewal or 
extension of this Sublease for any further term; and (c) such tenancy may be terminated by 
Sublandlord upon prior written notice to Subtenant on the earliest date permitted by law. In the 
event of holding over, Rent will be increased to an amount equal to 200% of the Rent payable 
during the last month of the Term, any other sums due under this Sublease will be payable in the 
amount and at the times specified in this Sublease, and any other damages or costs incurred by 
Sublandlord as a result of any violation of the Master Lease caused by Subtenant's failure to 
timely surrender the Subleased Premises. Such tenancy will be subject to every other teim, 
condition, and covenant contained in this Sublease. 
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ARTICLE 12— SPECIAL PROVISIONS 

12.1 Non-Discrimination. 

(a) Covenant Not to Discriminate. In the performance of this Sublease, 

Subtenant covenants and agrees not to discriminate on the basis of the fact or perception of a 
person's race, color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender 
identity, domestic partner status, marital status, disability or Acquired Immune Deficiency 
Syndrome or HIV status (AIDS/HIV status) against any employee of, any City employee 
working with, or applicant for employment with Subtenant, in any of Subtenant's operations 
within the United States, or against any person seeking accommodations, advantages, facilities, 
privileges, services, or membership in all business, social, or other establishments or 
organizations operated by Subtenant. 

(b) Sub-Subleases and Other Sub-Subcontracts. Subtenant shall include in all 
Sub-Subleases and other subcontracts entered into by Subtenant relating to the Subleased 
Premises a non-discrimination clause applicable to such Sub-Subtenant or other subcontractor in 

substantially the form of  Section 12.1(a). 

12.2 Mitigation Measures. In order to mitigate the significant environmental impacts 
of this Sublease and operation of the Subleased Premises, Subtenant agrees that the operation of 
the Project shall be in accordance with the CEQA Standard Conditions of Approval and 

Mitigation Monitoring and Reporting Program, applicable to the Project, attached to Master 
Lease as Exhibit 37.6, which are to be performed on the part of the Project sponsor ("Mitigation 
Measures"). As appropriate, Subtenant shall incorporate such Mitigation Measures into any 

contract for the operation of the Improvements. 

12.3 Waiver of Relocation Assistance Rights. If Subtenant holds over in possession of 

the Subleased Premises following the expiration of this Sublease, Subtenant shall not be entitled, 
during the period of any such holdover, to rights, benefits or privileges under the California 
Relocation Assistance Law, California Government Code Section 7260 et seq., or the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act, 42 U.S.C. Section 4601 et 

seq., or under any similar law, statute or ordinance now or hereafter in effect, except as provided 
in Article tO relating to Condemnation, and Subtenant hereby waives any entitlement to any such 
rights, benefits and privileges with respect to any such holdover period. 

12.4 Campaign Contribution Limits. This Sublease is subject to the City of Oakland 
Campaign Reform Act of Chapter 3.12 of the Oakland Municipal Code and its implementing 
regulations if it requires City Council approval. The City of Oakland Campaign Reform Act 

prohibits developers that are doing business or seeking to do business with the City of Oakland 
from making campaign contributions to Oakland candidates between commencement of 
negotiations and either one hundred eighty (180) days after completion of, or termination of, 
contract negotiations. Subtenant shall sign and date an Acknowledgement of Campaign 

Contribution Limits Form attached to the Master Lease Exhibit 37.5 and incorporated herein. 

115 Community Benefits. The City and Sublandlord have previously negotiated and 
agreed upon a plan of Community Benefits related to the Project and Subtenant's performance of 
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this Sublease. As additional consideration for this Sublease, Subtenant hereby agrees to perform 
all of its applicable obligations set forth in Exhibit 37.6 of the Master Lease and incorporated 

herein in hill by this reference. 

12.6 Other Requirements. Subtenant shall operate and maintain the Subleased 
Premises in accordance with: (1) all applicable federal, state and local requirements for access 
for disabled persons; (2) the City's Equal Benefits Ordinance (O.M.C. § 2.32.10); and (3) 
environmental sustainability measures to the extent that such features are equivalent or lower in 
cost than comparable non-sustainable alternatives, when measured over their respective life-
cycles. 

ARTICLE 13-- MISCELLANEOUS 

13,1 Condemnation. In the event that all of the Subleased Premises are taken, this 
Sublease shall terminate in accordance with the terms of the Master Lease. If less than all of the 
entire Subleased Premises are taken, the provisions of the Master Lease shall control with respect 
to whether this Sublease will be terminated as a result thereof, and with respect to restoration of 
the Subleased Premises. Subtenant shall have no right to share in any condemnation proceeds; 
provided, however, Subtenant shall have the right to submit a separate claim, if any, pursuant 
and subject to the provisions of the Master Lease. In no event will Sublandlord be in default 
under this Sublease or be liable to Subtenant or any other person for direct, indirect, or 
consequential damages, or otherwise, for any termination of the Master Lease pursuant to such 
provisions, or for any failure of Master Landlord to repair or restore the Subleased Premises or to 
otherwise perform any of its obligations under such condemnation provisions in the Master 
Lease. Subtenant hereby waives any rights it might otherwise have pursuant to Section 1265.130 
of the California Code of Civil Procedure. 

13.2 Casualty. In the event that the Subleased Premises shall be damaged by fire or 
other casualty, Sublandlord shall have no responsibility for restoration of the Subleased 
Premises. The casualty provisions of the Master Lease shall control with respect to termination 
of this Sublease and restoration of the Subleased Premises. In no event will Sublandlord be in 
default under this Sublease or be liable to Subtenant or any other person for direct, indirect or 
consequential damages, or otherwise, for any termination of the Master Lease pursuant to such 
provisions, or for any failure of Master Landlord to repair or restore the Subleased Premises or to 
otherwise perform any of its obligations under such casualty provisions in the Master Lease. 

13.3 Right to Enter. Master Landlord, Sublandlord, and their respective contractors 
may enter the Subleased Premises at any time without notice to: (a) inspect the Subleased 
Premises; (b) make repairs required or permitted under the terms of the Master Lease or this 
Sublease; or (c) exercise remedies provided to Master Landlord or Sublandlord under the Master 
Lease or this Sublease. Sublandlord shall use commercially reasonable efforts not to disturb or 
interfere with the operation of Subtenant's business upon any entry to the Subleased Premises by 
Sublandlord. Any entry to the Subleased Premises by Master Landlord or Sublandlord in 
accordance with this Section will not be construed or deemed to be a forcible or unlawful entry 
into or a detainer of the Subleased Premises or an eviction, actual or constructive, of Subtenant 
from the Subleased Premises, or any portion of the Subleased Premises, nor will any such entry 
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entitle Subtenant to damages or an abatement of Rent, Additional Rent, or other charges which 
this Sublease requires Subtenant to pay. 

13.4 Indemnification of Master Landlord and Sublandlord. Subtenant agrees to and 
shall Indemnify Master Landlord and Sublandlord, including, but not limited to, all of their 
boards, commissions, departments, agencies and other subdivisions, including, without 
limitation, all of their members, officers, directors, commissioners, employees, agents and 
contractors, and their respective heirs, legal representatives, successors and assigns, and each of 
them (collectively, "Indemnified Parties") from and against any and all any and all claims, 
demands, losses, liabilities, damages (including foreseeable and unforeseeable consequential 
damages), liens, obligations, interest, injuries, penalties, fines, lawsuits and other proceedings, 
judgments and awards and costs and expenses, (including, without limitation, reasonable 
Attorneys' Fees and Costs (defined below) and consultants' fees and costs) of whatever kind or 
nature, known or unknown, contingent or otherwise (collectively, "Losses") imposed upon or 
incurred by or asserted against any such Indemnified Party, the Subleased Premises or 
Sublandlord's interest therein, in connection with the occurrence or existence of any of the 
following: (i) any accident, injury to or death of Persons or loss of or damage to property 
occurring on the Subleased Premises or any part thereof; (ii) any accident, injury to or death of 
Persons or loss or damage to property occurring immediately adjacent to the Subleased Premises 
which is caused directly or indirectly by Subtenant or its Agents; (iii) any use, possession, 
occupation, operation, maintenance, or management of the Subleased Premises or any part 
thereof by Subtenant or any of its Agents, Invitees, or Sub-Subtenants; (iv) any use, possession, 
occupation, operation, maintenance, management or condition of property immediately adjacent 
to the Subleased Premises by Subtenant or any of its Agents; (v) any latent, design, construction 
or structural defect relating to the Initial Improvements located on the Subleased Premises and 
any additional Improvements constructed by or on behalf of Subtenant, and any other matters 
relating to the condition of the Subleased Premises caused by Subtenant or any of its Agents, 
Invitees, or Sub-Subtenants; (v) any failure on the part of Subtenant or its Agents or Sub-
Subtenants, as applicable, to perform or comply with any of the terms of this Sublease or with 
applicable Laws, rules or regulations, or permits in connection with use or occupancy of the 
Subleased Premises; (vii) performance of any labor or services or the furnishing of any materials 
or other property in respect of the Subleased Premises or any part thereof by Subtenant or any of 
its Agents, Invitees or Sub-Subtenants; and (viii) any other legal actions or suits initiated by any 
user or occupant of the Subleased Premises. If any action, suit or proceeding is brought against 
any Indemnified Party by reason of any occurrence for which Subtenant is obliged to Indemnify 
such Indemnified Party, such Indemnified Party will notify Subtenant of such action, suit or 
proceeding. Subtenant may, and upon the request of such Indemnified Party will, at Subtenant's 
sole expense, resist and defend such action, suit or proceeding, or cause the same to be resisted 
and defended by counsel designated by Subtenant and reasonably approved by such Indemnified 
Party in writing. Notwithstanding the preceding provisions of this Section 13.4, Subtenant shall 
not be obligated to Indemnity the Indemnified Parties to the extent that any of the matters 
described in this Section (a) have arisen from any Indemnified Party's gross negligence or willful 
misconduct, (b) (solely with respect to the City) have arisen from any failure by City to meet its 
obligations under the Master Lease or (c) are covered by insurance policies required to be caned 
by Subtenant or Sublandlord under the terms of this Sublease. As used herein, "Attorneys' Fees  
and Costs" means reasonable attorneys' fees (including, with respect to Master Landlord, fees 
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from attorneys in the Office of the City Attorney of Oakland), costs, expenses and 
disbursements, including, but not limited to, expert witness fees and costs, travel time and 
associated costs, transcript preparation fees and costs, document copying, exhibit preparation, 
courier, postage, facsimile, long-distance and communications expenses, court costs and other 
reasonable costs and fees associated with any other legal, administrative or alternative dispute 
resolution proceeding, including such fees and costs associated with execution upon any 
judgment or order, and costs on appeal. 

(a) Immediate Obligation to Defend. Subtenant specifically acknowledges 
that it has an immediate and independent obligation to defend the Indemnified Parties from any 
claim which is actually or potentially within the scope of the indemnity provision of  Section 13.4  
or any other indemnity provision under this Sublease, even if such allegation is or may be 
groundless, fraudulent or false, and such obligation arises at the time such claim is tendered to 
Subtenant by an Indemnified Party and continues at all times thereafter and provided further that, 
in the event it is later determined by a court of competent jurisdiction that the claim made falls 
outside the scope of the indemnity provisions of this Agreement, Sublandlord shall promptly 
reimburse Subtenant for Subtenant's reasonable attorney's fees and other costs incurred in 
defending such claim. 

(b) Not Limited by Insurance. The insurance requirements and other 
provisions of this Sublease shall not limit Subtenant's indemnification obligations under Section 
13.4 or any other indemnification provision of this Sublease. 

(c) Survival. Subtenant's obligations under this Section 13 and any other 
indemnity in this Sublease shall survive the expiration or sooner termination of this Sublease as 
to occurrences prior to such termination. 

(d) Other Obligations. The agreements to Indemnity set forth in this Section 
13 and elsewhere in this Sublease are in addition to, and in no way shall be construed to limit or 
replace, any other obligations or liabilities which Subtenant may have to Sublandlord in this 
Sublease, at common law or otherwise. 

(e) Defense. Subtenant shall be entitled to control the defense, compromise, 

or settlement of any such matter through counsel of Subtenant's own choice; provided, however, 
in all cases in which any Indemnified Party has been named as a defendant, Sublandlord shall be 
entitled to participate in such defense, compromise, or settlement at its own expense. If 
Subtenant shall fail, however, in Sublandlord's reasonable judgment, within a reasonable time 
(but not less than fifteen (15) days following notice from Sublandlord alleging such failure) to 
take reasonable and appropriate action to defend, compromise, or settle such suit or claim, 
Sublandlord shall have the right promptly to hire outside counsel, at Subtenant's sole expense, to 
carry out such defense, compromise, or settlement, which reasonable expense shall be due and 
payable to Sublandlord ten (10) Business Days after receipt by Subtenant of an invoice therefor. 

(f) Release of Claims Against Indemnified Parties. Subtenant, as a material 
part of the consideration of this Sublease, hereby waives and releases any and all claims against 
the Indemnified Parties from any Losses, including damages to goods, wares, goodwill, 
merchandise, equipment or business opportunities and by Persons in, upon or about the 
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Subleased Premises for any cause arising at any time, including, without limitation, all claims 
arising from the joint or concurrent negligence of Sublandlord or the other Indemnified Parties, 
but excluding any gross negligence or willful misconduct of the Indemnified Parties and further 
excluding (solely with respect to the City) any claims with respect to City's obligations under the 
Master Lease. 

13.5 Force Maicure. Sublandlord will have no liability to Subtenant, nor will 

Subtenant have any right to terminate this Sublease or abate Rent or assert a claim of partial or 
total actual or constructive eviction, because of Sublandlord's failure to perform any of its 
obligations in this Sublease if the failure is due in part or in full to reasons beyond Sublandlord's 
reasonable control, including without limitation, strikes or other labor difficulties, inability to 
obtain necessary governmental permits and approvals (including building permits or certificates 
of occupancy), war, act of terrorism, riot, civil insurrection, accidents, acts of God and 
governmental preemption in connection with a national emergency (collectively referred to as 
"Force Mai cure'). 

13.6 Notices. All notices and other communications required under this Sublease shall 
be in writing and shall be given by (a) United States Postal Service, postage prepaid, certified, 
return receipt requested, (b) deposit with any nationally recognized overnight carrier that 
routinely issues receipts, or (c) by hand delivery (including by means of a professional 
messenger service), addressed to the party for whom it is intended at its address set forth in 
Section 1.1. Any such notice or other communication shall be deemed to be effective when 
actually received or refused. Either party by similar notice given may change the address to 
which future notices or other communications shall be sent. 

13.7 Attorneys' Fees and Costs of Enforcement. If either Party hereto commences an 
action to enforce any of the provisions of this Sublease, the prevailing party in such action shall 
be entitled to collect all of the costs of such action (including, without limitation, reasonable 
attorneys' fees and court costs) from the other party. 

13.8 Interest. If any payment required by this Sublease is not made within five (5) 
calendar days after the payment is due, interest shall accrue on all amounts owing at the rate of 
18% per annum or the maximum rate allowed by applicable law, whichever is less ("Interest"), 
from the date on which such payment was due until the date on which it is paid in full with 
accrued interest. Any interest paid in excess of legal limits shall be refunded to Subtenant by 
application of the amount of excess interest paid against any sums outstanding in any order that 
Sublandlord requires. If the amount of excess interest paid exceeds the sums outstanding, the 
portion exceeding those sums shall be refunded in cash to Subtenant by Sublandlord. To 
ascertain whether any interest payable exceeds the limits imposed, any nonprincipal payment 
(including late charges) shall be considered to the extent permitted by law to be an expense or a 
fee, premium, or penalty rather than interest. 

13.9 Limitation on Sublandlord Liability Upon Transfer. In the event of any 
assignment or other transfer of Sublandlord's interest in and to the Subleased Premises, 
Sublandlord, subject to the provisions hereof (and in case of any subsequent transfers thereof, the 
then transferor), shall automatically be relieved and released, from and after the date of such 
assignment or transfer, of all liability with regard to the performance of any covenants or 
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obligations contained in this Sublease thereafter to be performed on the part of Sublandlord (or 
such transferor, as the case may be), but not from liability incurred by Sublandlord (or such 
transferor, as the case may be) (i) on account of covenants or obligations to be performed by 
Sublandlord (or such transferor, as the case may be) hereunder before the date of such 
assignment or transfer or (ii) arising from the gross-negligence or willful misconduct of 
Sublandlord before or after the date of such assignment or transfer; provided, however, that 
Sublandlord (or such subsequent transferor) also shall automatically be relieved and released 
from liability on account of covenants and obligations to be performed hereunder before the date 
of such assignment or transfer if and to the extent Sublandlord (or such subsequent transferor) 
has transferred to the transferee any funds in sublandldrd's possession (or in the possession of 
such subsequent transferor) in which Sublandlord (or such subsequent transferor) has an interest, 
in trust, for application to such liability, and such transferee has assumed in writing all such 
liability to Subtenant. 

13.10 No Recourse Against Specified Persons. No shareholder, board member, officer, 
employee, limited partner or member of Subtenant or of any partner or member of Subtenant will 
be personally liable to Sublandlord or any successor in interest of Sublandlord for any Event of 
Default of Subtenant, and Sublandlord agrees that it will have no recourse with respect to any 
obligation of Subtenant under this Sublease, or for any amount which may became due to 
Sublandlord or any successor or for any obligation or claim based upon this Sublease, against 
any such Person. 

13.11 No Sublandlord Liability. Except to the extent of the gross negligence or willful 
misconduct of Sublandlord, or its the members, officers, directors, commissioners, employees, 
agents and contractors of Sublandlord, and its respective heirs, legal representatives, successors 
and assigns, and subject to Subtenant's indemnification obligations, Sublandlord shall not be 
liable or responsible in any way for: 

(a) Any loss or damage whatsoever to any property belonging to Subtenant or 
to its representatives or to any other person who may be in or upon the Subleased Premises; or 

(b) Any loss, damage or injury, whether direct or indirect, to persons or 
property resulting from any failure, however caused, in the supply of utilities, services or 
facilities provided or repairs made to the Subleased Premises under any of the provisions of this 
Sublease or otherwise. 

13.12 Time of the Essence. Time is of the essence of each and every provision of this 
Sublease. 

13.13 No Waiver. The waiver by either party of any agreement, condition, or provision 
contained in this Sublease will not be deemed to be a waiver of any subsequent breach of the 
same or any other agreement, condition, or provision contained in this Sublease. 

13.14 Complete Agreement and Amendment. This Sublease sets forth the complete 
agreement between Sublandlord and Subtenant with respect to the subject mattef hereof, and this 
Sublease may not be terminated, amended or modified in any respect except by agreement in 
writing executed by both Sublandlord and Subtenant. 
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13.15 Severability. If any provision of this Sublease proves to be illegal, invalid or 
unenforceable, the remainder of this Sublease will not be affected by such finding, and in lieu of 
each provision of this Sublease that is illegal, invalid or unenforceable, a provision will be added 
as a part of this Sublease as similar in terms to such illegal, invalid or unenforceable provision as 
may be possible and be legal, valid and enforceable. 

13.16 Captions. The captions of the various Articles and Sections of this Sublease are 
for convenience only and do not necessarily define, limit, describe or construe the contents of 
such Articles or Sections. 

13.17 Authority. Subtenant and the party executing this Sublease on behalf of 
Subtenant represent to Sublandlord that such party is authorized to do so by requisite action of 
the board of directors, or partners, as the case may be, and agree upon request to deliver to 
Sublandlord a resolution or similar document to that effect. 

13.18 Brokers. Sublandlord and Subtenant respectively represent and warrant to each 
other that neither of them has consulted or negotiated with any broker or finder with regard to the 
Subleased Premises except the Brokers named in Section 1.1, if any. Each of them will 
indemnify the other against and hold the other harmless from any claims for lees or commissions 
from anyone with whom either of them has consulted or negotiated with regard to the Subleased 
Premises except the Brokers. 

13.19 Governing Law. This Sublease will be governed by and construed pursuant to the 
laws of the State of California. 

13.20 Binding Effect. The covenants, conditions and agreements contained in this 
Sublease will bind and inure to the benefit of Sublandlord and Subtenant and their respective 
heirs, distributees, executors, administrators, successors, transferees, and, except as otherwise 
provided in this Sublease, their assigns. 

13.21 Recordation. This Sublease will not be recorded by either Party. 

13.22 Counterparts. This Sublease Agreement may be executed in counterparts, each of 
which shall constitute an original, but all of which together shall constitute one and the same 
instrument. The signature page of any counterpart may be detached therefrom without impairing 
the legal effect of the signature(s) thereon provided such signature page is attached to any other 
counterpart identical thereto except having additional signature pages executed by the other 
party. Counterparts may be delivered by email (as PDFs) or by facsimile transmission. 

13.23 Quiet Enjoyment. Sublandlord covenants and agrees with Subtenant that upon 
Subtenant paying the Rent and Additional Rent due hereunder and observing and performing all 
the terms, covenants and conditions on Subtenant's part to be observed and performed 
hereunder, Subtenant may peaceably and quietly enjoy the Subleased Premises hereby demised, 
subject, however, to the terms and conditions of this Sublease, from and against all persons 
holding an interest in the Subleased Premises from and through Sublandlord. 
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13.24 OFAC. Subtenant represents and warrants that neither Subtenant nor any of its 
affiliates, or their respective partners, members, shareholders or other equity owners, and none of 

their respective employees, officers, directors, representatives or agents, is a person or entity 
with whom U.S. persons or entities are restricted from doing business under regulations of the 
Office of Foreign Asset Control ("OFAC") of the Department of the Treasury (including those 
named on OFAC's Specially Designated and Blocked Persons List) or under any statute, 
executive order (including the September 24, 2001 Executive Order Blocking Property and 
Prohibiting Transactions with Persons Who Commit, Threaten to Commit or Support Terrorism), 

or other governmental action. 

[Signature Page Follows] 
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Sublandlord and Subtenant have executed this Sublease as of the date first above written. 

SUBLANDLORD: 

Oakland Bulk and Oversized Terminal, LLC, 
a California limited liability company 

By: 
Phil Taami, Manager 

SUBTENANT: 

Oakland Global Rail Enterprise, LLC, 
a California limited liability company 

Mark McClure, Manager 
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EXifiBIT A 
to 

Sublease 
(WGW Rail) 

Subleased Premises 

[See Attached] 

32 
Sublease OGRE (WOW Rail)v3 20180515 

CC1G020398 



Flat RR1 /7 Rail Road at West Gateway 

Land Description of a parcel of land situate in the City of Oakland, County of 

Alameda, State of California, and being a portions of Lots 9 and 10 as shown 

upon Parcel Map 10095 filed August 13, 2013, in Book 324 of Parcel Maps at 

Pages 6 thru 15 Official Records of said County, and being more particularly 

described as follows: 

Beginning at the northeast cornet of Lot 9; Thence along the east line of Lot 9, 

South 08° 55' 17" East 87.47 feet; Thence across Lot 9, South 81° 33' 14" 

West —446.81 feet to a point on the south line of Lot 9; Thence along said south 

line for the following three (3) courses: (1) North 48° 48' 07" West— 19.77 feet, 

and (2) South 81° 26' 43" West— 354.66 feet, and (3) south 80° 58' 50" West-

241.57 feet; Thence crossing through lots 9 and 10 for the following three (3) 

courses: (1) North 08° 24' 05"West - 1.43 feet, (2) South 87° 20' 57" West - 

15.79 feet, and (3) South 81 ° 33' 14" West - 2219.71 feet to a point on the 

curving north line of Lot 10, being a curve to the left from which the center bears 

North 40°53' 17" West; Thence along the north lines of Lots 9 and 10 for the 

following five (5) courses: (1) in a northeasterly direction 44.31 feet along the arc 

of said curve to the left, having a radius of 84,00 feet and through the central 

angle of 30° 13' 14" to the point of reverse curvature, (2) in an easterly direction 

109.99 feet along the arc of said reverse curve to the right, having a radius of 

91,00 feet and through the central angle of 69° 15' 01", (3) North 88° 08' 30" East 

- 29.27 feet to the beginning of a curve to the left, (4) in an easterly direction 

38.09 feet along the arc of said curve to the left having a radius of 334.00 feet 

and through the central angle of 06° 32' 04", and (6) North 81° 36' 26" East - 

3102.60 feet to the Point of Beginning. 

Containing 248,604 square feet (5.7 acres), more or less, measured in ground 

distances, as depicted on the Plat labeled (Exhibit "B" Plat RR-1 Rail Road at 

West Gateway), attached and hereby made part of the land description. 
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Plat RR-1 ii Rail Road at West Gateway 

Bearings and distances called for herein are based upon the California 

Coordinate System, Zone Ill, North American Datum of 1983 (1986 values) as 

shown upon that certain map entitled Record of Survey 900, filed In Book 18 of 

Record of Surveys, Pages 50-60, Official Records of the said County of 

Alameda. To obtain ground level distances, multiply distances called for herein 

by 1.0000705. 

End of Description 

This description and its accompanying plat were prepared by me, or under my 

direction, in February 2016. 

A. Shortlidge, LS 
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Plot RR-2 II Rail ROW at MH-1 

Land Description of a parcel of land situate in the City of Oakland, County of 

Alameda, State of California, and being a portion of Lot 7 as shown upon Parcel 

Map 10095 filed August 13, 2013, in Book 324 of Parcel Maps at Pages 6 thru 15 

Official Records of said County, and being more particularly described as follows: 

Beginning at the northwest corner of Lot 7; Thence along the north line of Lot 7 

for the following four (4) courses: (1) North 81° 36' 20' East -• 749.36 feet to the 

beginning of a curve to the left, (2) in an easterly direction 76.36 feet along the 

arc of said curve to the left, having a radius of 334.00 feet and through the 

central angle of 13° 05' 56", (3) North 68° 30' 30" East - 205.60 feet to the 

beginning of a curve to the right, and (4) in an easterly direction 172.87 feet-

along the arc of said curve to the right, having a radius of 262.00 feet and 

through the central angle of 37° 48' 16"; Thence crossing through Lot 7 for the 

following four (4) courses: (1) South 68° 34'54" West - 89.58 feet, (2) South 62° 

09'09" West —212.71 feet for the beginning of a curve to the right from which the 

center bears North 27° 39' 03" West, (3) in a westerly direction 231.70 feet along 

the arc of said curve to the right having a radius of 015.27 feet and through the 

central angle of 21° 34' 36", and (4) South 81° 33' 14" West - 677.72 feet to a 

point on the west line of Lot 7; Thence along said west line, North 08° 55' 17" 

West - 87.47 feet to the Point of Beginning. 

Containing 93,881 square feet (2,2 acres), more or less, measured in ground 

distances, as depicted on the Plat labeled (Exhibit "B" Plat RR-2 Rail ROW at 

MH-1), attached and hereby made part of the land description. 

Bearings and distances called for herein are based upon the California 

Coordinate System, Zone Ill, North American Datum of 1983 (1986 values) as 

shown upon that certain map entitled Record of Survey 990, filed in Book 18 of 

Record of Surveys, Pages 50-60, Official Records of the said County of 
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Plat RR-2 /1 Rail ROW at MH-1 

Alameda. To obtain ground level distances, multiply distances called for herein 

by 1.0000705. 

End of Description 

This description and its accompanying plat were prepared by me, or under m' 

direction, in Iebruary 2016, 

Scow A Short1idg 
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NOTE 
BEARINGS AND DISTANCES ARE BASED ON 
RECORD OF SURVEY NO.. 990. ALL 
DISTANCES SHOWN OR DERIVED FROM THIS 
DRAWING ARE GRID. TO OBTAIN GROUND 
LEVEL DISTANCES MULTIPLY BY 1.0000705. 
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Plat RR-3.1 II Rail ROW at Sliver 

Land Description of a parcel of land situate in the City of Oakland, County of Alameda, 

State of California, and being a portion of Lot  as shown upon Parcel Map 10095 filed 

August 13, 2013, in Book 324 of Parcel Maps at Pages 6 thru 15 Official Records of 

said County, and being more particularly described as follows: 

Beginning at a northern corner of said Lot 5 being at the westerly terminus of the 

course labeled 'North 53P 07' 59" West —314.87 feet"; Thence with the north line of Lot 

5, South 63° 07' 59" East - 12651 feet; Thence across Lot 5 for the following two (2) 

courses: (1) South 75° 44' 10' West —23.70 feet for the beginning of a curve to the left, 

and (2) in a southwesterly direction 78.27 feet along the arc of said curve to the left, 

having a radius of 439.28 feet and through a central angle of 10° 12' 32" to a point on 

the southerly curving line of Lot 5, being a curve to the left from which point the center 

bears South 400 13'44" West; Thence with said south tine in a northwesterly direction 

125.27 feet along the arc of said curve to the left, having a radius of 347.50 feet and 

through a central angle of 20° 39' 17"; Thence across Lot 5, North 66° 30' 30" East - 

84,69 feet to a point on the curving north line of Lot 5, being a curve to the right from 

which point the center bears South 17° 34' 01" West; Thence with said north line in a 

northeasterly direction 13.72 feet along the are of said curve to the right, having a radius 

of 1475.00 feet and through a central angle of 00° 32' 23" to Point of Beginning. 

Containing 8585 square feet (0.2 acres), more or less, measured in ground distances, 

as depicted on the Plat labeled (Exhibit "B" Plat RR-3.1 Rail ROW at Sliver), attached 

and hereby made part of the land description. 

Bearings and distances called for herein are based upon the California Coordinate 

system,'Zone Ill, North American Datum of 1083 (1988 values) as shown upon that 

certain map entitled Record of Survey 990, filed in Book 18 of Record of SUrveys, 

Pages 50-60, Official Records of the said County of Alameda. To obtain ground level 

distances, multiply distances called for herein by 1.0000705. 

Page! of  

CC1G020405 



Plat RR-34 // Rail ROW at Sliver 

End of Description 

This description and its accompanying plat were prepared by rue, or under my direction, 

in February 2016, 

Scott A. Shortfldge, LS 
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LEGEND 
P.O.B. 
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Plat RR-4.1 II Rail ROW under Freeway 

Land Description of a parcel of land situate in the City of Oakland, County of Alameda, 

State of California, and being a portion of that certain parcel described as Parcel 56444 

(West Grand Avenue) in a Quitclaim Deed recorded on February 13, 2002 under 

document no. 2002-072863 in the Official Records of said County, and being more 

particularly described as follows: 

Beginning at the most westerly corner of Lot 3 as shown upon Parcel Map 10095 filed 

on August 13, 2013, in Book 324 of Parcel Maps at Pages 8 thru 15 Official Records of 

said County, same corner being on the north line of said Parcel 53444; Thence along 

said north line for the following two courses: (1) South 57° 29'34" East —72.43 feet, and 

(2) South 59° 14' 43" East— 64.95 feet; Thence crossing through Parcel 56444 for the 

following four (4)courses: (1) South 74° Of 57" West— 65.38 feet forthe beginning of a 

curve to the right, (2) In a southwesterly direction 83.51 feet along the arc of said curve 

to the right, having a radius of 593.69 Met and through a central angle of 08° 03' 34", (3) 

South 82° 05' 3jM West —270.27 feet, and (4) south 68° 30' 30" West —25.67 feet to a 

point on the south line of Parcel 56444; Thence along said south line for the following 

two(2)courses: (1) North 63° 07,59" West - 125.51 feet to the beginning of a curve to 

the left, from which point the center bears South 18° 06' 24" West, and (2) in a 

northwesterly direction 13.72 feet along the are of said curve to the left, having a radius 

of 1457.00 feet and through a central angle of 00° 32' 23"; Thence crossing through 

Parcel 56444 for the following th,ree (3) courses: (1) North 68° 30' 30" East - 25.57 feet 

for the beginning of a curve, to the right, (2) in an northeasterly direction 126.66 feet 

along the arc of said curve to the right, having a radius of 593.69 feet and through a 

central angle of 12° 13' 24", and (3) North 80° 431 54" East —331.10 feet to a point on 

the north line of Parcel 56444; Thence along said the said north line, South 57° 29' 34" 

East - 5.94 feet to the Point of beginning. - 
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Plat RR-4.1 /1 Rail ROW under Freeway 

Containing 47,120 square feet (1.0 acres), more or less, measured in ground distances, 

as depicted on the Plat labeled (Exhibit "B" Plat RR-4.1 Rail ROW under Freeway), 

attached and hereby made part of the land description. 

Bearings and distances called for herein are based upon the California Coordinate 

System, Zone III, North American Datum of 1983 (1986 values) as shown upon that 

certain map entitled Record of Survey 990, flied in Book lB of Record of Surveys, 

Pages 50-60, Official Records of the said County of Alameda. To obtain ground level 

distances, multiply distances called for herein by 1.0000705. 

End of Description 

This description and its accompanying plat were prepared by me, or under my direction, 

in February 2016. 

t A. Shortlidge, LS 
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P/at RR-5. I Rail ROW west of Gateway 

Land Description of a parcel of land situate in the City of Oakland; County of 

Alameda, State of California, and being a portion of Lot 3 as shown upon Parcel 

Map 10095 filed on August 13, 2013, in Book 324 of Parcel Maps at Pages 6 thru 

15 Official Records of said County, and being more particularly described as 

follows: 

Beginning at the northwest corner of said Lot 3, same corner being at the 

beginning of a curve to the right from which the center bears South 08° 32' 47" 

East; Thence along the north of Lot 3 for the following four (4) courses; (1) in a 

northeasterly direction 177.04 feet along the arc of said curve to the right, having 

a radius of 1252.80 feet and through a central angle of 08° 05' 48" to the point of 

compound curvature, (2) in an northeasterly direction 121.05 feet along the arc of 

said curve to the right, having a radius of 3336.10 feet and through a central 

angle of 02°04'44", (3) North 82° 00' 02" West —308.54 feet for the beginning of 

a curve to the right, and (4) in a northeasterly direction 199.96 feet along the arc 

of said curve to the right, having a radius of 3316.09 feet and through a central 

angle of 03° 27' 18" to the northeast corner Lot 3, sane corner being at the 

beginning of a curve to the left from which the center bears South 70° 30' 29" 

East; Thence along the east line of Lot 3 for the following six (6) courses: (1) in 

a southerly direction 1.80 feet along the arc of said curve to the left, having a 

radius of 15.00 feet and through a central angle of 06° 53' 38", (2) South 12° 35'. 

53" West - 9.85 feet to the beginning of a curve to the left, (3) in a southerly 

direction 9.01 feet along the arc of said curve to the left, having a radius of 15.00 

feet and through the central angle of 34° 23' 54" to a point of reverse curvature, 

(4) in a southerly direction 3.00 feet along the arc of said curve to the right, 

having a radius of 5.00 feet and through the central angle of a4° 23' 54", (5) 

South 12° 35' 53" West -. 27.19 feet to the beginning of a curve to the left, and 

(6) in a southerly direction 14.15 feet along the arc of a curve to the left, having a 

radius of 346.00 feet and through a central angle of 02° 20' 38" for the beginning 
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P/al RR-5. 'I Rail ROW west of Gateway 

of a curve to the left, from which point the center bears South 11° 12' 04" West; 

Thence crossing through Lot 3 for the following four (4) courses: (1) in a 

northwesterly direction 159.53 feet along the arc of said curve to the left, having 

a radius of 2844.93feet and through a central angle of 03° 12' 46", (2) North 82' 

00' 42" West - 283.53 feet for the beginning of a curve to the left, (3) in a 

southwesterly direction 231.50 feet along the arc of said curve to the left, having 

a radius of 553.69 feet and through a central angle of 23° 57' 218. and (4) South 

74° 01' 57" West —13.23 feet to a point on the south line of Lot 3; Thence along 

said south line for the following two (2) courses: (1) North 59° 14' 43" West -. 

64.95 feet, and (2) North 57° 29' 34" West - 66.49 feet to the Point o. 

Beginning. 

Containing 44,407 square feet (1.0 acres), more or less, measured in ground 

distances, as depicted on the Hat labeled (Exhibit "B" Plat RR-5.1 Rail ROW 

west of Wake), attached and hereby made pad of the land description. 

Bearings and distances called for herein are based upon the California 

Coordinate System, Zone III, North American Datum of 1983 (196 values) as 

shown upon that certain map entitled Record of Survey 990, filed in Book 18 of 

Record of Surveys, Pages 50-60, Official Records of the said Count/ of 

Alameda. To obtain ground level distances, multiply distances called for herein 

by 1.0000705. 

End of Description 

This descrip on a'' its - companying plat were prepared by me, or under my 

irAti, , V Feb 

ft A. Shortlidge, 
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NOTE 
BEARINGS AND DISTANCES ARE BASED ON 
RECORD or SURVEY NO. 990. ALL 
DISTANCES SHOWN OR DERIVED FROM THIS 
DRAWING ARE GRID TO OBTAIN GROUND 
LEVEL DISTANCES MULTIPLY BY 1,0000705. 
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Plat RR-8.1 If Rail ROWeast of Gdtaway 

• Land Description of a parcel of land situate in the City of Oakland, County of 

Alameda, State of California, and being portions of Lots I and 2 as shown upon 

Parcel Map 10095 flied on August 13, 2013, in Book 324 of Parcel Maps at 

Pages 6 thru 15 Official Records of said County, and being more particularly 

described as follows: 

Beginning at the northwest corner of said Lot 2, same corner being at the 

beginning of a curve to the right from which the center bears South 110 54' 36" 

West; Thence along the north lines of Lots I and 2 for the following six (6) 

courses: (1) in a northeasterly direction 39274 feet along the arc of said curve to 

the right, having a radius of 3316.09 feet and through a central angle of 06° 4?" 

.09", (2) North 710 17' 43" West .-. 326.54 feet, (3) North 70° 28' 52" West - 

279,52 feet, (4) South 13° 11' 35" East- 15.15, (5) South 79° 58' 02" East.-

2.12 feet to the beginning of a curve to the right, from which the center bears 

South IF It 35" East, and (6) in a southeasterly direction 138.66 feet along the 

are of said curve to the right, having a radius of 690.96 feet and through a central 

angle of 13° 14' 31"; Thence crossing through Lots 1-& 2 for the following eight 

(8) courses: (1) North 70° 57' 40" West - 127.43 feet for the beginning of a 

curve to the right, (2) in a northwesterly direction 38.17 feet along the arc of said 

curve to the right, having a radius of 638.80 feet and through a central angle of 

030 25' 24'; (3) North 67° 32' 25" West- 205.60 feet for the beginning of a curve 

to the left, (4) in a northwesterly direction 61.30 feet along the arc of said curve to 

the left, having a radius of 935.37 feet and through a central angle of 03° 45' 18", 

(5) North 71° 17' 43" West -258.36 feet for the beginning of a curve to the left, 

(6) in a northwesterly direction 08.53 feet along the arc of said curve to the left, 

having a radius of 1126.28 feet and through a central angle of 03° 29' 10", (7) 

North 74° 4' 53" West -261.90 feet for the beginning of a curve to the left, and 

(8) in a northwesterly direction 103.97 feet along the arc of said curve to the left, 

having a radius of 2844.93 feet and through a central angle of 02° 05' 38" to a 
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Plat RR-6.1 II Rail ROW east of Gateway 

point on the west line of Lot 2; Thence along said west line for the following four 

(4) courses: (1) North 100 48' 11" East— 5.58 feet to the beginning of a curve to 

the left, (2) in a northerly direction 8.39 feet aiohg the are of said curve to the left, 

having a radius of 17.00 feet and through a central angle of 28° 15' 51" to the 

point of reverse curvature, (3) In a northerly direction 5.25 feet along the arc of 

said curve to the right, having a radius of 10.00 feet and through a central angle 

of 30° 03' 33", and (4) North 12° 35'53" East —40.10 feet to Point of Beginning. 

Containing 63,071 square feet (1.4 acres), more or less, measured in ground 

distances, as depicted on the Plat labeled (Exhibit "B" Plat RR-6.1 Rail ROW 

east of Wake), attached and hereby made part of the land description. 

Bearings and distances called for herein are based upon the California 

Coordinate System, Zone III, North American Datum of 1983 (1986 values) as 

shown upon that certain map entitled Record of Survey 990, flied in Book 18 of 

Record of Surveys, Pages 50-60, Official Records of the said County of 

Alameda. To obtain ground level distances, multiply distances called for herein 

by 1.0000705.  

End of Description 

This description and its accompanying plat were prepared by me, or under my 

direction, in February L6. 
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EXHIBIT 8.2(c) 
to 

Sublease 
(WGW Rail) 

Third Party Agreements 

The following agreements, as the same may be amended in accordance therewith and in 

accordance with the provisions of Section 5.2.3 of the Master Lease: 

1. Amended and Restated Cost Sharing Agreement between City and Port, dated June 19, 

2012. 

2. Amended and Restated Trade Corridors Improvement Fund Project Baseline Agreement 
between City, Port and Caltrans, dated August 22, 2012, and related Funding Agreement. 

3. Cooperation Agreement Among the City of Oakland, Alameda County Construction and 
Building Trades Council, Alameda County Central Labor Council, and Specified Oakland 
Community-Eased Organizations Regarding the Oakland Army Base Project, dated December 

20, 2012. 

4. Project Labor Agreement for the Oakland Army Base - Public Improvements by and 
among the City, Building and Construction Trades Council of Alameda County, AFL-CIO and 
the applicable local unions, dated September 12, 2013. 

5. EBMUD MOA. 

33 
Sublease OGRE (WOW Rail) v3 20180515 
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ATTACHMENT 2 

Documents Previously Request by City 

[See Attached] 
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Mark McClure, 
OGRE President 

OGRE Organizational Structure 
Industrial Railways Co. (IRC) 

The oldest continually-operating railroad construction 

contractor in existence throughout Northern California and 

Nevada. 

Jr 

West Oakland Pacific Railroad (WOPR) 

Runs two locomotives and provides five day per week service 

on the former Oakland Terminal Railway tracks and on new 

Port of Oakland tracks. 

I 

California Capital & Investment Group, lnC(CCIG)1 

full service commercial real estate company specializing in 

Commercial Brokerage, Management, Investments and 
IA 

d 

 Advisory, 

Oakland Global Rail Enterprise (OGRE) 

Mark McClure is  
California licensed 
general contractor 
and partner at 
CCIG, specializing 
in land use, 
entitlements, and 
permitting for Bay 
Area residential 
and commercial 
development. 

Phil Tagami, 
President and 

CEO of CCIG 

For the past 25 
years, Phil Tagami 
has served as a 
developer and a 
development 
consultant on 
numerous 
projects 
representing 
hundreds of 
millions of dollars 
of construction. 

Chris Stotka, 
OGRE Director of 
Rail Operations 

Chris Stotka is the 
owner of WOPR 
and managing 
partner of IRC. He 
has extensive 
experience in all 
phases of railroad 
track design, 
construction, 
maintenance, 
removal, inspection 
and transloading. 

Jake Studer, 
OGRE General 

Manager 

Prior to joining 
OGRE, Jake Studer 
worked for the 
San Francisco Bay 
Railroad and the 
Northwest Pacific 
Railroad managing 
all aspects of the 
rail operation. 
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MD$ 7.9.13 

THE MEMBERSHIP INTERESTS REFERENCED HEREIN HAVE BEEN ACQUIRED FOR 
INVESTMENT AND HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 
1933, AS AMENDED, OR ANY STATE SECURITIES LAWS SUCH MEMBERSHIP 
INTERESTS CONSTITUTE SECURITIES AND MAY NOT BE OFFERED FOR SALE, 
SOLD, DELIVERED AFTER SALE, TRANSFERRED, PLEDGED, OR HYPOTI-JECATED 
UNLESS QUALIFIED AND REGISTERED UNDER APPLICABLE STATE AND FEDERAL 
SECURITIES LAWS OR AN EXEMPTION FROM SUCH REQUIREMENTS IS 
AVAILABLE ANY TRANSFER OF THE SECURITIES REPRESENTED BY THIS 
AGREEMENT IS FURTHER SUBJECT TO OTHER RESTRICTIONS, TERMS AND 
CONDITIONS, WHICH ARE SET FORTH HEREIN 

• OPERATING AGREEMENT 
01? 

OAKLAND GLOBAL RAIL ENTERPRISE, LLC 
A CALIFORNIA LIMITED LIABILITY COMPANY 
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OPERATING AGREEMENT 
OF 

OAKLAND GLOBAL RAIL ENTERPRISE, LLC 
A California Lhidted Liability Company 

THIS OPERATING AGREEMENT OF OAKALND GLOBAL RAIL 
ENTERPRISE, LLC is made and entered into by and among the California Capital & 
Investment Group, Jnç, a California corporation ("CCIG"), and West Oakland Pacific Railroad 
a California limited liability company ('IWOPil'), as of July , 2013 (the 'tffcctiveDatc"). 

WHEREAS, the Members hereto desire to establish this limited liability company (the 
"Company') puisuant to the laws of the State of California, and 

WHEREAS, the Membeis hereto desire to mernonalize hejein then rights and 
obligations with respect to such limited ltabthty company. 

NOW, THERE FORE , in rpôoghitj.Oh of the foregoing and. in consideration for the 
mutual covenants provide d for herein, it is heichy agieüd as follows 

ARTICLE I 
ORCANIZAtONAL MATTERS 

11 Definitions. Unless otherwise expressly defined in the text of thl Agreement, 
each initially capitalized term used in tIns Agi cement shall have the meaning asciibed theieto 
pursuflht to lheattiichád Exhibit A. 

1 ,2 : Name. The, name of the Company is "Oakland Global Rail Enterprise, 1L0." 
The business of the Company shall be conducted undet such name, oi such oth m ei name or names 
as may from time to time be designated by the Members, 

1.3 Purpose and Powers, 

13.1. The busi;,icss and purpose of the Company is to (a) develop and operate a 
Class III railroad serving portions of the former Oakland Army Base and the Port of Oakland and 
(b) do 'Aay and all things that may be necessary, incidental or convenient to carry on the 
Company's business and purpose specified herein. 

1.3,2, The Company shall have all of the powers permitted to a limited liability 
company under the Act, including without limitation,  inthe power to engage aiy and all lawful 
business activities related or incidental to its primary purposes. 

1.4 Term. The tenn of the Company conunenceçl when the Company was formed 
pursuant to the Articles of Organization, dated as April 22, 2013 and filed with the Secretary of 
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State of the State of California on April 23, 2013 and shall continue thereafter until terminated as 
provided in this Agreement or by operation of law. 

1.5 Fictitious Business Name Certificates The Accounting Member shall execute 
and cause to be recorded fictitious business name, trade name or other similar certificates as, 
when and where required pursuant to applicable law. 

1.6 Principal Executive Office The principal executive office of the Company shall 
be located at do California Capital & Investments, Inc.,300 hank Ogawa Plaza, Suite 340, 
Oakland, CA 94612, 01 such other location heieaflet deteimined by the Managing Meinbeis 

1.7 Title S to Assets. All assets of the Company, whether real or personal, tangible or 
intangible, shall be deemed to be owned by the Company as an entity, and no Member shall have 
an ownership interest in such assets solely by reason of being a Member. Title to all assets of the 
Company shall be held in the name of the Company or its designated nominee, and each of the 
Members shall execute, acknowledge, record and file any and all instiuinents as may be 
necessary or appropriate to evidence the ownership of such assets by the Company. 

1.8 Non -foreign Status The Accounting Member shall have the tight fioni lime to 
time in its discretion to require that each Member and each Assignee provide to the Company 
reasonably satisfactory evidence as to whether such Person is a foreign Person, as such term is 
defined in Regulations Section L897-1 and Whether such Person is subject to withholding for 
California state income tax purposes. 

1.9 Members, The name, address and initial Percentage Interest of each of the. 
Members are set forth on  cliediite 1.9 attached The Percentage Lnteiests ate subject to 
adjustment in accordance with this Agreement. 

110 Independent Activities Nothing in this Agteeinent shall pieclude a Member (or 
any shareholder, partner, member, director, officer, employee or Affiliate of any Meinbei), solely 
by virtue of being a Member, either directly 01 indirectly, from engaging in or possessing 
separate and apart from the Company, an interest in any other business and assets of any kind or 
description. Except as expressly set foith in Section 1 10 2 below, (a) neither the Company nor 
any other Member shall, by reason of this Agreement, hold any interest or night to any such other 
business or assets, or any proceeds at profits derived theiefioin without regard to whether any 
such business is competitive with or similar in nature to the business of the Company, (b) each 
Member specifically acknowledges that no Member has any duty or obligation to submit any 
investment opportunity or prospective economic advantage to the Company or any other 
Member, by reason of this Agreement and (o) each Member has the right to hold any investment 
opportunity at prospective economic advantage for such Member's own account, 01 to 

recommend such opportunity or advantage to Peisons other than the Company. 

1.10 ,1 Other Pioiect Without limiting the provisions of Section 110, (a) 
WOPR acknowledges that an affiliate of CCIO has entered into a lease development and 
disposition agreement for the City-owncd portion of the former Oakland Army Base for the 
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puipose of ground leasing such property from the City and (b) CCIG ackuowledges that an 
affiliate of WONt is currently engaged in a trans-loading operation within the Port area (the 
"Other Projects"). Neither the Th Members nor The Company shalt have a right to participate in 
the Other Projects as a result of this Agreement or their status as a Member of the company. 

1,10.2 Option to Participate. Notwithstanding theprovisions of this Section 1.10 
to the contrary, the Members hereby agree that, excepting the Other Project, the Company shall 
have a zight of first refbsal to participate in new business opportunity that any Member engages 
in that is both (a) related to rail operations and (I,) located within one (1) mile of the boundaries 
of the former Oakland Army Base project area. In the event that the Company exercises its 
option, the Methbers would be required to fund their fill pro rata share of any capital associated 
with such opportunity. 

1,11 No Liability. No Member (including in any capacity as the Managing Member), 
no person who is an officer or director of a Member (including in any capacity as the Managing 
Member, and no person who serves as an officer of the Company, shalt be personally liable 
under any judgment of a court, or in any other manner, for any debt, obligation, or liability of the 
Company, whether that liability or obligation arises in contract, tort, or otherwise, solely by 
reason of being a Member (including 111 any capacity as a Managing Member or as the 
Administrative member or Accounting Member), a member or an officer or director of a 
Member (including in any capacity as the Managing Member, or an officer of the company. 

ARTICLE 2 
CAPITAL ACCOUNTS 

.2;1.. Compliance Wilt! Regulations. A separate Capital Accóuntsliáll be Stablishéd 
and inaintaitied for each Membei in accordance with Regulations Section I 704-l(b)(2)(iv) and 
this Article 2, 

2.2 Capitat Account Adiustrnents, In compliance with the provisions of Section 2.1 
above, each Member's Capital Account shalt be determined and adjusted as provided in this 
Section, and in Sections 2,3 and 2.4 below, The Capita! Account of each Member shall be 
credited with (a) any Capital Contribution made by such Member; (b) such Member's 
distributable share of income;. and (c) any other increases in the Capital Account required by 
Regulations Section L704-l(b)2)iv. The Capital Account of each Member shall be debited 
with (w) distributions of cash front the Company to such Member; the fair market value of 
property distributed to such Mcmbei; net of any liabilities to which such property is subject or 
which are assumed by such Member; (y) such Member's distributive share of loss; and (z) any 
other decreases required by Regulations Section 06.44 

2,3 Contdbuted Property. In the event that property other than cash is contributed by 
a Membel' to the Company, the adjustments required by Regulations Section 1.704-1 (b)(2)Øv)(g) 
and 1.704-I (b)4)(i) shall be made to such Member's capital AccoUnt, 
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2.4 Distributed Property. In the event that property is distributed or deemed 
distributed by the Company to a Member, the Capital Accounts of the Members shall be adjusted 
as provided in Regulations Section 1 704-1b)(2)(iv)(e) to reflect the manner in which the 
unicalized income, gain, loss and deduction inherent in such piopeity (that has not already been 
reflected in the Members' Capital Accounts) would be allocated if there were a taxable 
disposition of such property for its fan market value on the date of such distribution 

2.5 Transferred Interest. Any Member, including any Substitute Member, who shall 
receive an interest in the Company fiom another Member 01 whose interest in the Company shall 
be increased by means of a transfer to it of all or any part of the interest of another Member, shall 
have a Capital Account with respect to such interest initially equal to the Capital Account 
attributable to such interest determined in accordance with Regulations Section 1.704-1(b)(2). 

2,6 Determination. in the event that it is necessary to determine the Capital Account 
of any Member for any purpose, the Capital Account of such Member shall be determined after 
giving effect to all allocations of items of income, gain, loss, deduction and credit realized by the 
Company and all contributions and distributions of cash and property occurring prior to the date 
such determination is made 

ARTICLE 3 
CAPITAL CONTRIBUTIONS AND PROJECT LOAN 

3.1 Initial Capital Contributions. Each Member hereby agrees to make the following 
Capital Contributions to the Company ("Initial Capital Contributions") as set forth in Sections 
3. 1.1 and 3.1,2 below: 

3.1.1 CCIG. CCIG shall contribute the following to the Company Within ten 
(10) business days after the Effective Date 

(a) The work product summarized in Schedule 3.1.1(a), attached 
hereto (the "Prior Work Product'); and 

(b) CCIO's tights and obligations with respect to the contractual rights 
listed in Schedule 3 1 1(b), attached hereto (the "COG Rights") 

in return for the contribution of the Prior Work Product and CCIG Rights required under 
this Section 3.1.1, CCIG's Capital Account shall be credited with for costs incurred 
through Decembei 31, 2012, plus an amount equal to the costs related to the Company activities 
incurred in the calendar year 2013 (CCIG shall provide supporting documentation for such costs 
for such amount within sixty (60) days after the Effectivo Pate). 

3 1 2 WOPR WONt shall contribute the following to the Company within ten 
(10) business days after the Effcctive Date 
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(a) WOPR's Eights and bbligaIoiis. with yespect to the .contractual 
tights listed in Schedule 31.2(a), attached hereto (the "WOPR Rights"), and 

(b) the ecjuipihéiit listed in Schedule 3.1.2(b). 

In return foe such contribution WOPR's Capital Account shall be credited with an 
amount anticipated not to exceed supporting documentation to be piovided within 30 
days of execution of this agreement 

- 
3,2 Additional Capital Contributions. If at any time or from time to time after all of 

the Initial Capital Contributions have been contributed, the Managing Membes determine that 
the Initial Capital Contributions together with Net Capital Transaction Proceeds (to the extent 
then disbursed) are not sufficient to pay Company costs and expenses arising from matters other 
than those t riggering Overrun Capital Contributions (defined below), the Managing Members 
may request that the Members make the following additional Capital Contributions in amounts 
necessary for the company to pay such Company costs and expanses ("Additional Capital 
Contributions'): 

3.2.1 First Tier Additional Contributions, With respect to the firs 
in Additional Capital Contributions (in the aggregate), WOPR shall have 

the right, but not the obligation to contribute its Percentage Shai'e of each Capital Call. WOPR 
shall havc until the date that is five (5) business days after receipt of a capital call to provide the 
Managing Members with written notice of WOPR's election whether or not to pprtieipate in the 
Capital Call, If WOPR fails to provide such notice in a timely manner, WOPR shall be deemed 
to have elected not to participate in the Capital Call. If WONt elects to participate in a Capital 
Call pursuant to this Section 3,2.1, the Members shall each contribute their Percentage Share of 
the required capital within ten (10) business days after their receipt of the Capital Call. If WOPR 
elects (or is deemed to have elected) not to participate in a Capital Call pursuant to this Section 
3.2.1, CCIG shall coitribute one hundred perceilt (100%) of the required capital within ten (10) 
business days after CCIO's receipt of the Capital Call, 

3.2,2 Second Tier Additional Contributions. With respect to Capital Calls for 
Additional Capital Contributions in excess ot ) (in the 
aggregate, each MembP.er shall contribute its P%ercentage Share of the required capital within ten 
(10) business'days after receipt of the applicable Capital Call. 

All Additional Capital Contributions shall cam a Preferred Return. 

3.3 Capital Contribution zDefault. Any Member that fails to contribute Additional 
Capital Contributions as required by Section 32 is referred to herein as a "Defaulting Member." 
Any Member that contributes Additional Capital Contributions as required by Section 3,2 is 
referred to herein as a "Non-Defaulting Member." Any NonDefaulting Member may, at its 
election, contribute funds to the Company to cover any deficiency resulting from the Defaulting 
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event of a default with respect to a required Capital Contribution, the Non-Defaulting Member 
may elect among the following as is sole remedy for such default 

3.3.1 Loan 

II 

I 

II 

3.3.2 Con ibuti I 

3.4 Limitations. The provisions of this Article 3 are tor the benefit of the Company 
only and not for the benefit of any creditor of the Company, and no creditor of the Company 
shall obtain any lights pursuant to the provisions of this Article 3 including, without limitation, 
any right to require that any Member provide any Capital Contribution to the Company . No 
Member shall be entitled to withdraw any portion of its Capital Contributions or Capital 
Account, or to receive any distribution font the Company, except as specifically provided in this 
Agreement 01 in the Act No Membei shall be entitled or obligated to make Capital 
Contributions to the Company other than in accordance with the provisions of this Article 3 
Except for the Default Return and the Preferred Return (which arc not considered interest), no 
Member shall be entitled to interest with respect to the Capital Contributions 01 the Capital 
Account of such Member, No Member shall have the right to demand and receive property other 
than cash as a return of its Capital Contributions. Each Member shall look only to the assets of 
the Company for the 4ettim of such Member's Capital Contributions, and if the assets of the 
Company remaining after the payment or discharge of the debts and liabilities of the Company 
arc insufficient to return such Capital Contributions, such Meinbei shalt have no recourse against 
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oily other Member (including the Managing Membeis, Admmistiative Membei or Accounting 
Member) for such icturn 

ARTICLE 4 
DISTRIBUTIONS AND ALLOOATIOsS 

4,1 Distributable Cash, Distributable Cash, if and when available, shall be distributed 
at such tUnes and in such amounts as may from time to time be determined by the Managing 
Members in accordance with the following: 

4.1 .1. Default Return. First, to the Non-Defaulting Member until the Non-
Defaultins Member has received aggregate distributions under this Section 4.1.1 in an amount 
necessary to provide it with the Default Return with respect to the Non-Defaulting Member's 
Default Capital Contributions. 

4.1.2. Default Contributions, Second, to theNon-Defaulting Member until the 
Non-Defaulting Member has received agrcgate distributions under this Section 4.1,2 in an 
amount necessary to provide it with a return of its befault Capital Contributions. 

4.1.3. Preferred Return. Distributable Cash shall be distributed among the 
MeinberA pro rata in accordance with their respective unpaid Preferred Return until each 
Member has received Pursuant to this Section 4.1.3, Distributable Cash equal in the aggeegate to 
its total accrued but unpaid Preferred Return. 

4.1.4. Initial and Additional Capital. Distributable Cash shall be distributed 
m M among the embers pie ratu in accordance with their respective Initial and Additional Capital 

Coutributiqns until each Mnber has received, pursuant to this Section 4.1.4, Distributable Cash 
equal in the aggregate to its total Initial and Additional Capital Contributions, 

4.1.5. Net Profits, 

42 Income Subject to the following p1 ovisions of this Mimic, Income shall be 
allocated among the Members in accordance with the following 

4.2.1 First, among the Members pro rata in proportion to the amount of Loss 
allocated t  o each Member pursuant Section 4.3.2 until there has been allocated to. each 
Member pursuant to this Section 4,2,1 an amount ofiucome equal to them aount of Loss so 
allocated. 
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4.2.2. Second, among the non-Delinquent Members pm rata in proportion to the 
amount of Distributable Cash to be received pursuant to Section 4 1 1 (Default Return) until 
(here has been allocated to each such Member PuisUnIlt to this Section 4.2.2,  an amount of 
Income equal to the Default Return accrued to such Member. 

4.2 .3 Thud, among the Members pro rata in proportion to the amount of 
Distributable Cash to be received pursuant to Section 4.13  (Preferred Return) until there has 
been allocated to each Membei pursuant to this Section 423, an amount of Income equal to the 
Preferred Return accrued to such Member. 

42.4 Fourth, among the Members pro rota in proportion to the amount of 
Distributable Cash to be received pursuant to Section 4 1 5 until there has been allocated to each 
Member pursuant to this Section 4.2.4,  an amount of Income equal to such amount 

4.3 Loss Subject to the following piovisions of this Article, Loss shall be allocated 
among the Members in accordance with the following 

4 3 1 First, among the non-Delinquent Members pro rata in proportion to the 
amount of Income allocated to each Membei pursuant to Section 4.12 2 (Default Return), until 
there has been allocated to each Member pursuant to this Section 4 3 1 an amount of Loss equal 
to the amount of Income o ullocutcd 

4 3 2 Second, among the Members pro rata in proportion to the amount of 
Income allocated to each Member pursuant to Section 4.2 .3 (Preferred Return), until there has 
been allocated to each Member pui suant to this Section 4,32 an amount of Loss equal to the 
amount of Income so allocated, 

4.33 Thud, among the Menthcis mo lata in piopoition to the amount of Income 
allocated to each Membei pursuant to Section 4.2.4,  until there has been allocated to each 
Member puisuant to this Section 4 3 3 an amount of Loss equal to the amount of Income so 
allocated. 

4.3.4 Thereafter, among the Members in proportion to their respective 
Percentage Interests. 

4.4 Other Allocation Provisions. The following allocations shall, except as otherwise 
provided, be made in the following mdci 

4 4 1 If there is a net decrease in Membeislup Mimunun Gain or any Member 
Minimum Gain attributable to any Membet with respect to any taxable year or other period, prior 
to any allocation pursuant heieto, such Member shall be specially allocated items of income and 
gain for such year (and, if necessary, subsequent years) in an amount  and manna mequncd by 
Regulations Section 1.704,2(f) 01 Regulations Section 1,704-2(i)(4). The items to be allocated 
licteundet shall be determined in accordance with Regulations Section 1.704-2. 

S 

CC1G020429 



4.4.2 Nonrecourse Deductions for any taxable year or other period shall be 
allocated (as nearly as possible) under Regulations Section 1.704-2 among the Members in 
proportion to their respective Percentage Interests, 

4.4.3 Any Member Nonrecourse Deductions for any taxable year or othex period 
shall be allocated to the Members that beat' the economic risk of loss with respect to the Member 
Nonrecourse Debt giving rise to such deductions, in accordance with the principles of 
Regulations Section 1.704-2(1). 

4.4.4 Any Member who unexpectedly receives any adjustment, allocation or 
distribution described in Regulations Section L704-l(b2)ffl)(d4), (5) or (6) which causes or 
Increases a negative balance in such Member's Capital Account shall be allocated items of 
income sufficient to eliminate such increase or negative balance caused thereby as quickly as 
possible, to the extent required by such Regulations. 

4.4.5 No allocation of Loss or deduction shall be 4nade to any Member if such 
allocation would result in an Adjusted Capital Account Deficit for such Member. My such 
disallowed allocation shall be allocated to the other Members to the extent such other Members 
are not limited in respect to the allocation of Losses pursuant to this Section. Notwithstanding 
the foregoing to the contrary, if each Member has an Adjusted Capital Account Deficit, Losses 
will be allocated to those Members having an adjusted tax basis in their Membership Interest pro 
rata in accordance with such adjusted tax basis. Any Loss reallocated pursuant to this Section 
shall be taken into account ill computing subsequent allocations of Income and Loss and items 
thereof so that the total amount of inconto and Loss allocated to each Member pursuant to 
Section 4.2 and Section 4.3, respectively, to the extent possible, shall equal the net amount that 
would have been allocated if no reallocation had occurred pursuant to this SectIon 4.4.5. 

4.4.6 The allocations as set forth in Seclions 4.4.1 through 4.4.5 above 
inclusive, are intended to comply with the requirements of the RegulatiOns. 

4.5 Code Section 704(c) Allocations. Notwithstanding any other provision of this 
Article 4, in accordance with the provisions of Code Section 704(c) and the Regulations 
promulgated thereunder, income, gain, loss and deduction arising with t'cspect to any propeily 
contributed to the capital of the Company shall, solely for tax purposes, be allocated to the 
Members so as to take into account any variation between adjusted basis of such jroperty to the 
Company fo federal income tax purposes and its fair market value on the date of contribution 
utilizing any method authorized putsuant to Regulations Section 1.704-3, as may be agreed by 
the Managing Members and if the Mnnagin Members cannot reasonably agree on a method, the 
"traditional method with curative allocations" approach shall be used. Altocätions pursuant to 
this Section shall be made solely for purposes of federal, state, and loCal taxes, and shall not be 
taken iiflo account in computing a Membcis Capital Account or share of Income or Loss or 
items thereof, or other items of distribution, pursuant to any provisions of this Agreement. 

46 Allocation foi Fiansteited Interest. If any Membership Interest or Economic 
hñetest is transferred, or i's increased 01 decreased by ieasou of aclnussion of a new Membet ot 
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otherwise during any fiscal year of the Company, Income or Loss for such fiscal year shall be 
allocated in a mannet which is in accordance with any method authouzed by Section 706 of the 
Code and the Regulations thereunder, as may be selected by the Members. 

4.7 In-Kind Distributions. Any non-cash assetseaIized by the Company in 
connection with the sale or other disposition of Company assets, may be distributed in-kind to 
the Members or to a collection account established for the purpose with any proceeds realized by 
such account to be distributed in accordance with the terms of this Article. The fait market value 
of any assets distributed in-kind shall be as reasonably agreed by the Member(s) receiving the in-
kind distribution and the remaining Members. 

4.8 Consent by Members, The methods by which income, gain, loss, deduction and 
distributions are allocated and apportioned are hereby expressly consented to by each Member. 

ARTICLE 5 
POWERS, RIGHTS AND DUTIES OF MEMBERS 

5.1 Management of the Company. 

5 1.1 Managing Members. Except to the extent expressly provided elsewhere in 
Us Agreement (including Sections 5 1 3 and 5. 1.5),  the Managing Members shall Manage and 
conduct the operations and affairs of the company and make all decisions regarding the 
Company and its business and assets Subject to any applicable limitations contained in this 
Agteemtnt, the Managing Members shall have all the rights and powers of a Managing Member 
as provided in the Act and as otherwise provided by law In dealing with any Managing Mernbei 
acting on behalf of the Company, no person shall be tequned to inquire into the authority of such 
Managing Member to bind the Company. Persons dealing with the Company are entitled to rely 
conclusively on the power and authority of the Managing Members as set foith in this 
Agreement, All decisions of the Managing Members shall be made by a Majority-iii-Interest 
vote. 

5.12 
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5.1,3 Administrative Member, WOM shall be and is hereby appointed the 
initial Administrative Member, subject to all of the terms mid conditions of this Agreement. 
WO?R shall remain as the Administrétive Member until changed by action of the Managing 
Members or unless WOPR is terminated puthuant to the terms of this Agreement. Whenever an 
Atmual Business Plan has been approved, WOPR shall be authorized to act as Administrative 
Member of the Company for the sole purpose of diligently carrying out the applicable Animal 
Business Plan, In its capacity as Administrative Member, WONt shall have authority to conduct 
the day-to-day operations of the Company in accordance with the applicable Aimual Business 
Plan and any other guidelines or policies approved by the Managing Members. Subject to the 
approval of the Managing Members, if such approval is required under this Agreement, the 
Administrative Methber's duties shall include, without limitation: 

(a) any duties assigned to it under this Agreemeuit; 

(b) overseeing, supervising, coordinating the Company's tail 
operations, including, but not limited to the following: 

(i) the Company's performance of all contracts with third 
parties; 

(ii) peifonning the following on a daily basis 

(A) Check the Railcar Management, Inc software 
piogiath ("kiWi") and cats "spotted" by the Union Pacific C'UP") and Builington Northern 
Santa Fe ("J3NSF") railroads; 

(B) Communicate with customers iegaiding times and 
locations to spçt cars; 

(C) Complete daily loeomotive/tracicniobiic huspectins 
pwsuant to the Federal Railroad Administration's (WRA") iequiieinents, 

(D) Complete switching activity with locomotive or 
titbkniobile; 

(B) Report all switching activity ijiRMi; 

(F) Report all switching .activity Into data. base for 
monthly repotting to FRA and the California Public Utilities Commission ("PUC'), 

(G) Fuel equipment an(] complete post inspections, qnd 

(iii) )etf01lflhl1g the following on Et monthly basis 

acity, employee activity and inspections,-Stit FM and rUe. reports regarding switching 
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(B) Print and file RMIreports; 

(C) Submit invoices to UP, BNSP and other, custoineis, 

and 

(D) Complete and file monthly safety reports; 

(c) subject to the availability of the funds therefor, obtaining and 
maintaining insurance coverage for the Company as required by the Managing Members, 

(ci) delivering to the Managing Members promptly upon the receipt 01 
sending thereof, copies of all material notices, reports and communications between the 
Company and any customer, the City of Oakland, the Port of Oakland, the East Bay Mmicipal 
Utilities District ("EJIMUD"), UP, BNSF, governmental agencies, neighboring property owners 
and/or lessors, community groups and other relevant thud parties; 

(e) depositing all receipts from operations to the appropriate Company 
bank account, which receipts shall not be commingled with any other fluids or accounts of the 

Administrative Member; 

(U 
Company capital facilities; 

(g) 

overseeing and coordinating the design and construction of all 

maintaining all Company equipment and capital facilities; 

(h) obtaining and maintaining all applicable operating license; 

permits and other authorizations from the Surface Transportation Board and other applicable 
gOverinnehtal and regulatory entitles/agencies; 

(i) maintaining any union affiliations and memberships; and 

(j) if approved by the Managing Members and if the Administrative 
Member subcontracts with thud parties 01 any of its Affiliates for the performance of any of the 
services to be pemfonued by the Administrative Membei, supervising and overseeing the 
performance of the services performed by such third parties or Affiliates. 

5,1.4 "For Cause" Remedies. 

(a) Anything contained in this Agreement to the contrary 
notwithstanding, in the event that WOPR engages in any "for cause" behaviom, CCIG shall have 
the absolute right, powet and authority to elect among the following remedies as a result of such 
behavior: (t) cause WOPR to withdraw as a Member of the Company and assign its Membership 
Interest to CCIG in return 01 (ii) remove WOPR as the Administrative 

Member, in which event: 

(i) The Company may engage a third party to perforiui 
WOPR's responsibilities as the Administrative Member and WOPR's Percentage Interest shall 
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be reduced by all amount ê4ua1 to two (2) times a fraction, the .numerator, of syhich is the amount 
Paid to such thud party and the denominator of which is the sum of all Capital Contributions to 
the Company, and 

(ii) Distributions of Distributable Cash made pursuant to 
Section 4.1.5 shall be made pursuant to the Members' respective Percentage Interests, 

In all events, if WOPR is removed as the Administrative Member "for cause" hereunder, 
then In addition to all the rights and remedies available to CCIG hereunder, COIG shall have the 
right, but not the obligation, In its sole and absolute dicretion: (1) to tenuinate any agreement 
between the Company and any WONt Affiliate and after (he date of termination, such Affiliate 
shall lose its right to receive all fees, to the extent accruing front and after the date of the "for 
cause" event occurred and (ii) the status of WOPR as the Administrative Member shall 
terminate, but WOPR shall retain its liability for all obligations incurred as the Administrative 
Member prior to such termination. 

(b) the grounds for retnos'al "for CaUse" shall mean one or more of the 
following: 

(I) any willful misconduct or material breach by WOPR S 
Administrative Member in the discharge of its duties and obligations as Administrative Member 
which, other than in the case of willful misconduct, for which there shall be no curd period, is not 
cured within a Reasonable Period after written notice thereof has been given; 

(ii) any fraud, negligence or willtbl misconduct concerning the 
financial condition of the Company or the performance by WOPR of its obligations or c'ovenants 
under this Agreement or under any provisioh of applicable law related to the Company, 
including, without limitation, physical waste, removal or disposal of company property by 
WOPR or its Affiliates; 

(iii) any breach by the Company of its obligations to any lender 
resulting from fraud, ijeg1ience, willful misconduct or a breach by WOPR or its Affiliates of 
this Agreement or any of the applicable loan documents executed and delivered to such lender by 
WOPR or its Affiliates, which, other thün in the case of fraud or willful misconduct, for which 
there shall be no cure period, is not cured prior o the earlier of (A) a Reasonable Period after 
written notice thereof has been given, or Bthe expiration of any notice and cure periods in such 
loan documents; 

(iv) any of the following events or actions: 
(A) misappropriation of funds by WOPR (including distributions to partners/members), 
(B) amendment or modification by WOPR of any Company loan documents without the prior 
written consent of the Managing Members, (C) failure by WO, PR to comply with any material 
legal requirement telated to (lie Company which is not cured within a Reasonable Period, 
(D) failure by WOPR to ntaintain the Company proper I ty.as required by this Agreement Which is 
not cured within a fifteen (15) day period after written notice has been given, and (B) faiture of 
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WOPR to maintain required insurance coverage or failure to pay insurance deductible amounts; 
and 

(v) any of the following with respect to WOPE. or any Affiliate 
of WOPR (A) fraud, bad faith, willful misconduct, misrepresentation 01 gross negligence by 
WOPR 01 any of its Affiliates, or any principals, officers, general partners 01 members, 01 any 
agent or employee of any of them relating to the Company, and (B) a voluntary bankiuptcy filing 
by WOPR 01 an involuntary filing against WOPR which is not dismissed within one hunched 
eighty (180) days (except if such involuntary action is brought by CCIG) 

Each of the foregoing "for cause" events must be cured (to the extent such event can be 
cured) within a Reasonable Period (unless a slimier cure period is otherwise specified above and 
provided that, if any of the above events is committed by an employee of WOPR or its Affiliates 
at the direction of a WOPR principal, 110 cure period shall apply) 

5 1 5 Accounting Member. CCIG is hereby appointed as the Accounting 
Member for the Company . Whenever an Annual Business Plan has been approved, CCIG shall 
be authorized to act as the Accounting Member of the Company for the sole purpose of diligently 
carrying out the duties set forth in this Section 5 1 5 consistent with the applicable Annual 
Business Plan In its capacity as the Accounting Member, subject to the approval of the 
Managing Members, CCIG shall have authority and obligationto perform the following: 

(a) any duties assigned to it under this Agreement; 

(b) negotiate the terms of any Company loan with prospective lenders; 

(c) prepare and coordinate all thaw request packages and otherwise 
comply with the requirements imposed under any Company loan or by the Managing Members 
with respect to the same; 

(cl) subject •to the availability of funds therefor, paying in a timely 
manner all non-disputed operating expenses of the Company in accordance with the terms of the 
Annual Business Plan 01 as otherwise provided herein and approved by the Managing Members, 
as applicable, including, but not limited to, ieal estate taxes, 

(e) open and maintain, in the name of the Company, the following 
hank accounts in a bank 01 savings and loan association, the deposits of which are insured up to 
applicable limits, by an agency of the Umtccl States government: (i) and operating account, from 
which CCIG shall pay opeiating expenses on a monthly basis ("Operating Account"), and (ii) 
such other accounts as may be required pursuant to the Annual Business Plan, it being 
understood that, subject to the cash management provisions of the Annual Business Plan and the 
terms of this Agreement, the Managing Members shall have control over such accounts, and 

(0 depositing all receipts from operations of the Property to the 
appropriate Company banic account, wInch icceilits shall not be conumngled with any other 
fluids or aCcotiiitè of CCIG. 
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5,2 MeetIngs of Managing Members, The Managing Members shall hold weekly 
meetings during any time period in which Company capital facilities are actively being designed 
or constructed and thereafter the Managing Members shall hold monthly meetings. 

5.3 Records Maintained by Administrative Member, In addition to any reports 
required pursuant to Section 5,1.3: 

(a) he Administrative Member shall maintain records of all transactions 
relating to the Company and of the Administrative Member's supervision, management and 
operation of the Company, The Administrative Member shall make such records available at 
any time for audit by the accountants of the Company or any Member and for inspection by the 
Company or any Member and theft' designees. The Administrative Member shall have the 
obligation to promptly duplicate and reh4t copies of any such records to the Company or such 
Member as the case may be, 

(b) The Members may require the Administrative Member by a Majority-in-
Interest vote to have all monies administered by the Administi alive Member or hounder this 
Agreement computed and certified as accurate by the Coinpanys certified public accountant. 
Duthi the term of this Agreement and for 0110 (I) year thereafter, the Company's certilied 
public accountant, any Member and their resp!ctiYe authorized agents shalt have the right to 
verify int'onnation required under this Agreement by requesting, receiving, inspecting and 
auditing, at all reasoflablo times, any and all records referred to above wh er erev they may be 
located r elsewhere if ;easonably requested by the Administrative Member. If any such 
inspection or audit discloses an error, of five percent (5%) or more in the reporting of amounts 
received or receivable, or amounts paid or payable, in any Instance within a twelve-mouth 
period, then the Administrative Member shall inunediately (subject to the i'evicW rights 

described below) pay to the Company the entire cost of the inspection and audit, without limiting 
the company's tights against the Administrative Member at law or equity. Notwithstanding the 
foregoing, if the Administrative Member requests in writing the opportunity to review the audit 
obtained by the Company, then the Administrative Member shall have ten (10) business days 
from the date of such request to review the audit; provided however, that upon the expiration of 
such to (10) day period without withdrawal or modification of such requested demand by the 
Administrative Member (which shall be in the Administrative Member's sole discretion), such 
payment shall be due by the Administrative Member to the Company, If the inspection discloses 
an error of five percent (5%) or less, then subject to other applicable provisions of this 
Agreement, the cost of the audit shall be paid by the Company and a correct ie allocation shall 
be made (as disclosed by said audit). 

5.4 Reports Prepared by the Accounting Member. The Accounting Member shall 
keep, maintain and jrepate the following relating to the Company: 

(a) The books of account of the Company, at the Company's expense, shall be 
kept and maintained b the Accounting Member in accordance with the tax/accrual nietho 
applied on a consistent basis applicable to residential real estate development. The Accounting 
Member shalt prepare a reconciliation of such books and records to cash receipts and 
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disbursements, The books of account shall be kept, at the principal place of business of the 
Accounting Member, and shall at all times be available foi inspection by the Members. 

(b) The Accounting Member shall, at its expense (excluding the retention of 
accounting firms to prepare required reviews 01 audits, furnish to the Members (i) on or before 
the 30th day afIei the end of each month (A) an unaudited statement setting foitli and describing 
in reasonable detail the receipts and expenditures related to the Company during the preceding 
month and comparing the results of operations for such month and for the year to date to the 
appiopiiate Annual Business Plan together with a narrative summary discussing Company 
operations, variances foul the Annual Business Plan, construction activity and any material 
operating issues for said preceding month, and (B) If requested by the Managing Members, a 
projected cash flow analysis for the next four (4) calendar quarters; and (ii) on or before forty-
five (45) days afte' the end of each fiscal quarter (but sixty (60) days after the cuìd of the yea'-
end fiscal qual-teL) (A) an internally prepared income statement and balance sheet for the 
Property dated as of the end of such fiscal quarter reflecting the operating perfonnance and 
financial condition of the Company in accordance with tax/accrual principles for and as of such 
quarter, and shall include a statement of the Members' Capital Accounts and any applicable 
return thcieon, a statement of Distributable Cash, a projected cash flow analysis for the Company 
by fiscal year and a statement setting foith the Profits and Losses of the Piopeity for such fiscal 
quarter, and (fl) status reports outlining development progress. in addition, on or before ninety 
(90) days afici the end of each fiscal year, the Accounting Member shall, at its expense, finnish 
to the Members an income statement and balance sheet of the Company dated as of the end of 
such fiscal year and referencing all of the infoilnatioii mentioned above with respect to the 
Company, such income statement and balance sheet reflecting the operating peifoiniance and 
financial condition of the Company in accordance with tax/accrual principals for and as of such 
fiscal year, to be reviewed or audited by an independent flini of certified public accountants as 
selected by the Managing Members if the Managing Members so request (with any such review 
or audit requested by the Managing Membeis to he a Company expense) 

(c) Coordinate tax return preparation for the Company with outside 
accounting finn designated by the Managing Membeis as a Company cosh 

5.5 Scope of Authority. Except as expressly provided in this Agreement or policies 
and guidelines previously approved by the Managing Members, no non-Managing Mcnibci shall 
have any authority to bind or act for, or assume any obligation or responsibility on behalf of, the 
other Members or the Company . Any non-Managing Member shall be responsible to, and shall 
indemnify and hold harmless, the other Members and the Company for any liabilities at 
expenses of any nature ausrng out of or resulting from such unauthorized action 

5.6 Indemnnrt1catioi The Company ("Indeninitoi ") shall inclemiiify, defend and hold 
harmless to the extent provided below in this Section 5 6, the Members (including in any 
capacity as Managing Member, Administrative Member or Accounting Member), then directors, 
officers, constituent partners or members, employees, shareholders and other Affiliates 
(individually, also iefeuc(l to herein as an 'liicleiiinttce") against all claims, suits, actions, losses, 
liabilities, reasonable fees at attorneys, accountants and otlici professionals, judgitients, mnits, 
penalties, including excise and sinular taxes, settlements, and reasonable c'prne',  
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actually incurred by such Indemnitce in connection with the defense and/or settlement of such 
action, suit or proceeding, if, in the çse of the Administrative Member acting in such capacity, 
such Losses are not attributable to the Administrative Memb's fraud, bad faith, willful 
misconduct or gross negligence, or, in the case of the other Members, if such Tndemniteó acted in 
good faith and, in the case of the exercise of authority by the Indemnitee under the Act or this 
Agreement, in a manner reasonably belieVed by such Indemnitee to be in the best interests of the 
Company and in a manner commercially reasonable and prudent under the citcumstances and, in 
all other cases, if the Indemnitee's conduct was at least not opposed to the Company's best 
interests, and with respect to any criminal action or proceeding, the Indemnitce did not have 
reasonable cause to believe that his conduct was unlawful, The termination of a proceeding by 
judgment, order, settlement, conviction or upon a plea officlo contender; or its equivalent, shall 
not, of itself, create a presumption that an Jndenuiitee did not act in good faith and in a manner 
reasonably believed by such Indeninitee to be in the best interests of the Company or not 
opposed to the Company's best interests. 

5.7 Meetings. No annual or regular meetings of Members are required, Meetings of 
the Members may be celled at any time by the Administrativç Member or by any Member or 
Meinbt holding Percentage Interests aggregating more than ten percent (10%) for puiposes of 
considering matters subject to the approval of the Members pursuant to this Agreement. Notice 
of each meeting of the Members shall be given to each Member by the Administrative Member 
not less than ten (10) days nor more than sixty @0) ilays prior to the date of such meeting. Each 
notice hereunder shall specify the place, date and hour of the meeting, and the general naturo of 
the business to be trausacted. Any Member may attend a meeting by telephone. Further, any 
Member may grant a proxy to another Member or other Person to exercise all the voting rights 
attdbutable to such granting Member. Attendance at a meeting, whether in person, by tel 
or byproxy, shalt constitute a waiver of notice of that meeting. 

5.8 Action By Written Consent, Any a  ction that may be taken at a meeting of the 
Members may be taken without a meeting, if ac onsent in Wilting setting forth thb action so 
taken, is executed by those Members required to appiove the proposed action pursuant to this 
Agreement. A Member shall respond to any request for approval given by another Member 
within ten (10) days following the date on which such request for Ap,pr,ovidig given. All such 
consents shall be filed by the Administrative Member and maintained in the Company records. 

5.9 No Withdrawal By Member. No Member shall be entitled to withdraw or resign 
from the Company. In the event that, notwithstanding the immediately pieccdliig sentence, a 
Member does withdraw or resign from the Company, such withdrawing or resigning Member 
shall not be entitled to receipt of any payment or distribution from the company solely as a result 
of such resignation or withdrawal, mid effectiveas of the date of such rSiiation or withdrawal, 
and contin thereafter, uing  such Membbr shall be entitled solely t the rights to which a holder of 
an cononiic Interest is entitled pursuant to this Agreem ent, shall not be entitled to participate in 
any vote of the Members or otherwise in the management of the business of the Company, and 
will otherwise continue to be deemed ail owner and Meinbei of the Company. 

5.10 Compensation to Members or Managing Member, Except asset forth in this 
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Section 5.10, 110 compensatory payment shall be made by the Company to any Member or any 
member or employee thereof, for services to the Company. 

5.10.1 Administrative Member. From and after the completion of construction of 
the new Port Rail Terminal to be constructed within the former Oakland Army Base, and 
thereafter during WOPR's appointment as the Administrative Member, the Company shall pay to 
WOPR an amount equal in return for 
WOPR's performance of its services as the Administrative Member. Subject to CCIG's prior 

written a. royal 

5.10.2 Accounting Member. From and after the completion of construction of 
the new Port Rail Terminal to be constructed within the former Oakland Army Base, the 
Company shall pay to CCIG an amount equal ___ 

CCIG's performance of its services as the Accounting Member. In addition 
to the fees iequmied under this Section S 102, the Company shall reimburse Cclii on a monthly 
basis for a pro rata share (based on a forty (40) how work week) of the cost (salary and benefits) 
of any employees of CCIG or its Affiliates that are "teased" to the Company, including such 
employees that are involved in the peifrnnmnco of the duties set forth in Section 5.1.5. 

The fees (amid not reimbursements) payable to WOPR and CCIG pursuant to this Section 
5, 10 shall be paid on an estimated, monthly basis on or before the fifth (511) day of each month 
based on an amount equal to on twelfth (l/12th) of the applicable percentage of the estimated 

Company revenue included in each approved Annual Business Plan Such payment shall be 
subject to an annual true-up on or before April 11 of the succeeding year. Any underpayment 
shall be paid to the applicable Member within ten (10) business days after the date of the true-up 
and any overpayment shall be credited to subsequent estimated payments 

5. 11 Rail Road Right of Way Sublease As part of the Other Piojects, an affiliate of 
CCIG has the right to wound lease the West Gateway, which includes the railroad right of way 
connecting the City-owned portions of the former Oakland Army Base to the future. Port Rail 
Terminal (the "RE ROW") The Company shall enter into a sublease with the CCIG affiliate 

providing the Company with the right and obligation to operate the RR ROW pursuant to the 
master ground lease Such sublease shall include a sublease of the City's ughts to the Port Rail 
teinunal (including fast call rights on 50% of the unit train track capacity and fist come fist 
serve rights to the manifest yard), The sublease will be executed concurrently with the effective 
date of the master giound lease (currently estimated to be April 15, 2015) and will require the 
Company to commence construction of the KR ROW improvements within six (6) months of the 
effective date and complete the same within two (2) years after the effective date The sublease 
will also require the Company to participate in the community benefits and implement the 
CEQA SCAIMMRP associated with the master lease, which include, but are not limited to, 
agreeing to a project labor agreement for the constiuction of the KR ROW improvements and 
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participation in the local hiring program for operations jobs. The sublease shall require the 
Company to pay the actual base and participation rent (plus a fifteen percent (15%) premium 
thereon), the actual property taxes and asSssments applicable to the ER ROW and a pro rata 
share of all oilier actual costs applidable to the JUt ROW (insurance, etc.). 

5.12 EBMUD MOA. The Company shall assume CCKJ Oakland Global, LLC's 
obligations under that certain Memorandum of Agreement Between the City of Oakland, 
EBMUD and CCdMO Oakland Global, LLC, dated July 19, 2012, as amended (the "EBMUD 
IVIOA'7, within five (5 Business Days after receipt of CCJG's written request. 

ARTICLE 6 
Tn.MvER OF COMPANY INTERESi S, NEW MEMBERS 

6.1 Voluntaiy Tiansfeis  

0. 1.1 Transfers To Other Members, A Member may transfQr all or any portion 
of his or its Membership Interest to another Member at any thne. Any transfer pursuant to this 
Section 6.1.1 shall not require the consent of any other Member and shalt not be subject to the 
right of first refusal described in Section 6,2. 

6.1.2 Transfers To Specified Dojiecs, Subject to all limitations contained in 
Section 6,3 and provided that such action is not a Prohibited Transaction, a Member may transfer 
all or any portion of it Me1bersbip Interest to specified relatives ("Specified Donees") at any 
time in accordance with this Section 6.1,2, Any transfer pursuant to this Section 6, 1.2 shall not 
require the consent of any other Member and shall not be subjeät to the right of first réthsal 
described in Section 6.2. The transfers pursuant to this Section 6.1.2 are as follows: transfers to 
an entity in which a Member or its constituent parties own (a) at least 51% of the ownership And 
economic interSt and (b) an equal voting interest, 

6.1.3 CCJG Permitted Transfers. Subject to the requirements of Section 6.3, CCIG 
shall be entitled to transfer up to a portion of its Membership Interest constituting a forty percent 
(40%) interest in the Company tO any third party, 

6.1 .4 Qther runsfers, In the ease of any voluntary transfer of a Membership 
Interest pursuant to a transaction other than that described in Sections 6.1.1, 6. 1.2 and 6.1.3, the 
transfer shall be subject to the tight of fii'st refusal described in Section 6,2. 

6 2 Right of First Refusal  

6,11 Ai,plication of Right ofFust Refusal The tight of first lefusal set forth in 
this Section 6 2 shall be applicable in the case of any voluntary transfer by a Membet of its 
Membership Interest pursuant to a  transaction othet than those desenbed in Sections 6 11 and 
61.2 

622 8a1e9 Offer. If any Meinbet ('4Sc1hngMembei") receives a bona fide offer 
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("Sales Offer"), whether or not solicited by the Selling Member, from a person not then a 
Membet 01 a Specified Donee, to purchase all or any portion of the Selling Member's Percentage 
Interest, and if the Selling Member is willing to accept the Sales Offer, the Selling Member may 
tiansfei the portion of the Selling Member's Percentage Interest specified in the Sales Offer 
C'Offered Interest") only after the Selling Member has afforded the other Members ("Offeiee 
Members") the tight of first refusal described in this Section 6,2. 

62.3 Notice of Offer. The Selling Member shall give written notice ("Notice of 
Offer') to each of the Offeiee Meinbeis of the Offered Interest the Selling lvlernbei proposes to 
transfer, the price and all other terms on which the Offered Interest is proposed to be ttansfcned, 
and the identity of the proposed transferee, The purchase puce shall be payable all in cash or in 
cash and promissory note(s). 

6 2 4 Notice of Election to Acquire. Within 20 days after receipt of the Notice of 
Offer, any one or more of the Offeiee Members may deliver to the Selling Member and to each 
of the other Offeiee Members written notice of election ("Notice of Election to Acquire") to 
purchase all or a specified portion of the Offered Interest. All Offeiee Members who deliver a 
Notice of Election to Acquire to the Selling Member and to the other Offeiee Members shall 
hereinafter be referred to as "Acquiring Members." 

62.5 Acquisition of Offered Interest, If the portions of the Percentage Interest 
which the Acquiring Members state they desire to acquire (in the Notices of Election to Acquire) 
equal or exceed the Offered Interest, the Selling Member shall sell, and the Acqunmg Members 
Shall purchase, the Offered Interest. The Acquiring' Mcmnbeis shall acquire the Offered Interest 
at the puce, and payable on the terms, specified in the Notice of Offer, 

626 Acquisition of Portions of Offered lnteiest If the aggiegate portions of the 
Percentage Interests specified in the Notices of Election to Acquire which are timely given 
exceed the Offered Interest, the Acquiring Members shall attempt to agree among themselves 
upon which portion of the Offered Interest each shall acquire. If the Acquiring Members cannot 
agree upon the portions of the Offeied Interest each is to acquire, they each shall purchase such a 
portion of the Offered Interest (and be liable for such a portion of the total puichase puce for the 

Offered Interest) equal to the lesser of the following: 

(a) Amount In Notice The portion of the Offered Interest stated in the 
Notice of Election to Acquire given by the Acquiring Member; 01 

(b) Proportionate Share. An amount equal to product of (i) the Offered 
Interest, and (ii) a fraction equal (A) the Percentage Interest of the Acquiring Meinbet over (B) 

combined Percentage Interests of all Acquiring Members. 

6.2 ,7 All Offered Interest Not to Be Acquired. If the aggregate portions of the 
Percentage Interests stated in the Notices of Election to Acquire which are timely given by 
Acquiring Meinbn s are loss than the eiitno o; icicd interest, all of the Nouces of Election to 
Acquire shall be ineffective, and the Selling tvfeinbei shall not be obligated to sell, nor shall the 

20 

CC1G020441 



other Members be entitled or obligated to purchase, all or any part of the Offered Interest for a 
period of ninety (90) days after (lie twenty (20) day period specified in 1.Section 6.2.4. The 
Selling Member shall then transfer (lie Offered Interest o the transferee specified in the Notice 
of Offer oil the same terms (including price) and conditions stated in (he Notice of Offer. If the 
sale to the transferee stated in the Notice of Offer, on the terms and conditions specified in the 
Notice of Offer, is not consummated within ninety (90) days after the twenty (20) day period 
specified in Section 6.2,4, then the right of first rethsal as set forth in this Section 6.2 again shall 
be effective as to the Selling Member's Percentage Interest, 

6.3 Assumption of Liabilities, The timisferee of all or any part of a Membership 
Interest shall acquire so much of the transferor's Capital Accothit, and its credits for capital, 
contributions, Unreturned Capital aid Outstanding Preferred Return, as are attributable to the 
portion of the Membership Interest transferred, No transfer ofaMembership Interest, whether or 
not made in compliance herewith, shall be effective to release or in any way discharge the 
transferor from all obligations and liability hereunder attributable lo the transferred Membership 
Interest unless and until (a) the transferee expressly assumes, In writing, all such obligation and 
liability, and (b) the transferee is admitted as a Member in accordance with this A&eement. 

6,4 Ports of America, Subject to the provisions of Section 6 3, the Members hereby 
approve of the admission of Ports America Group, Inc. or its affiliate ("Ports America") as a 
new member or the merger of the Company with Ports Anierica to accomplish the transactions 
contemplated and approved pursuant to the letter of intent dated July 10, 2013, 

ARTICLE 7 
ACCOUNTING, RECORDS 

7.1 Books and Records. The books and records of the Commny shall be kept, and 
the financial position and the results of the Company's operations recorded, in accordance with 
the Company's accounting policies, The books and records of the Company shall reflect all the 
Compny tratisactions and shall be appropriate and adequate for the Company's business. The 
company shall maintain at its executive offices all of the following books and records of the 
Company: 

7,1,1 A current record of the full name and last known business or residence 
address of each Member SubsuMe Member, and Assignee, set forth in alphabetical order, 
together with the Capital Contributions, Capital Account And Percentage Intercat for each 
Member, Substitute Member and Assignee; 

7.1.2 A copy ofthe Articles; 

7.1.3 Copies of the Company's federal, state, and local income tax or 
inforinationretunis and reports, if any, for the six (6) most recent taxable years; 

71.4  A copy of this Agtccnicnt and any and all amendments theicto, 
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7.1.5 Copies of the financial statements of the Company, if any, for the six (6) 
most recent fiscal years; and 

7 1 6 The Company's books and records (including minutes of Member 
meetings) as they relate to the internal affairs of the Company for at least the current and past 
four (4) fiscal Years. 

72 Delivery to Membeis and Inspection Upon the request of any Member for 
purposes reasonably related to the interest of that Person as a Member, the Accounting Member 
shall promptly deliver to the requesting Member, at the expense of the Company, a copy of the 
information required to be maintained under Sections 7 1 1,7 1 2 and 7 1 4 above Further, upon 
the request of any Member for pu ; rposes reasonably related to the interest of that person as n 
Member, such Member shall have the tight to inspect and copy during normal business horns any 
of the records described in Sections 7 1.1 through 7 16 above 

7.3 Tax Information. The Accounting Member shall cause to be prepared, at least 
annually, at Company expense, the information necessary for the preparation of the Members' 
and Assignees' federal and state returns. The Accounting Member shall send or cause to be sent 
to each Member 01 Assignee following each taxable year, such information as is necessary to 
complete federal and state income oi information returns, together with a copy of the Company's 
fedeial, state and local income tax 01 mfoiination returns for that taxable year. 

7,4 Filings. The Accounting Member, at company expense, shall cause the income 
tax returns for the Company to be prepared and timely filed with the appropriate authorities. The 
Accounting Member, at Company expense, shall also cause to be piepaicd and timely filed, with 
appropriate federal and state regulatory and administrative bodies, amendments to, or 
restatements of, the Articles and all reports iecpnied to be filed by the Company with those 
entitics undci the Act or other applicable laws, rules and icgulations 

7.5 Funds of the Company. The Accounting Member shall maintain the funds of the 
Company in one or more separate bank accounts in the name of the Company and shall not 
permit the funds of the Company to be commingled in any fashion with the funds of the 
Accounting Member or any other Person. All expenses of the Accounting Member incurred for 
the benefit of the Company shall be paid by the Company. 

7.6 Accounting Decisions and Reliance on Others, All decisions as to accounting 
matters, except as otherwise specifically set forth heiein, shall be made by the Accounting 
Member, 

7.7 Tax Matters. The Accounting Member shall from time to time cause the 
Company to make such tax elections as the Accounting Member reasonably deems to be in the 
best interests of the Company and the Members. The Accounting Member shalt act as the "Tax 
Matteis Pathmui" as defined in Section 6231(a)(7) of the Code and shall iepicsent the Company 
(at the Comp?iiy's expense) in connection with all examinations of the Company's afThlis by tax 
authorities, including resulting judicial and administrative proceedings, and shall expend the 
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Company fluids for piofcssionat services and costs associated therewith, The Accounting 
Membel' shall oversee the Company tnafføirs in the overall best interest .pf the: On!pw.: 

ARTICLE 8 
DJSOLUTJON ov THE COMPANY 

8.1 Dissolution. Liquidation. and Termination Gencrhfly, the Company shailbe 
dissolved upon the first toôpcur of any of the following: 

811 The sale 01 disposition of all of the assets of the Company and the receipt, 
in cash, of all consideration therefor, 

8.1 .2 The determination of the Members to dissolve the Company, and 

8,1,3 The occurrence of any event which, as a matter of law, requires that the 
Company be dissolved. 

8,2 Liquidation and Termination, Upon dissolution of thO cmpany, unless it is 
continued as provided above, the Accounting Member shall act as liquidator or may appoint one 
or more other Persons as Iiquidntor; however, if the Company is dissolved because of an event 
occurring with respect to the Accounting Member, the liquidator shalt be one or more Persons 
selected in writing by the Managing Members that are not otherwise the AécoUnting Member. 
The liqddator shall proceed diligently to wind up the affairs of the Company and make final 
distributions as provided herein. The costs of liquidation shall be a Company expense. Until 
final distribution, the liquidator shall coitthwe to operate the Company properties with alt of the 
power and authority of the Managing Members hereunder. The steps to be accomplished by the 
liquidator are as follows: 

8.2,1 as promptly as possible after dissolution and again after final liquidation, 
the liquidator shall cause a proper accounting to be made by a firm of certified public 
accountants acceptable to the Managing Members of the Company's assets, liabilities, and 
operations through the last day of the calendar month in which the dissolution shall occur or the 
final liquidation shall, be completed, as applicable; 

8.2,2 the liquidator shall pay all of the debts and liabilities of the Company 01 
otherwise make aduate provision therefor, (Inelud(ng the establishment of a cash therow fund 
for contingent liabilities in such amount and for such term as the liquidator may reasonably 
determine), and 

8.2,3 all remaining assets of thb Con%any shall be distdbuted to the Members 
as follows: the liqidatoruiay sell any or all Company property and the sum of (1) any resulting 

1. gain or loss fi'oin each sale plus (2) the fair market value of such propefly that has not been sold 
shall be determined and (consistent with the alloàation scheme set foiTh in Atticle 4) income, 
gain, loss, and deduction inherent in such property (that has not already been nhlocticd and/or 
reflected in the Capital Accounts previously) shalt be allocated among the Members and the sale 

23 

CC1G020444 



proceçds (or Company property if the assets are not sold) shall be distributed in accordance with 
the distribution provisions set forth above in Section 4.1 (taking into account the concepts 
described ill Section 2.4 to the extent relevant). 

8.3 peficit Capital Accounts. No Member shall be required to pay to the Company, 
to any other Member or to any third patty any deficit balance which may exist fioni time to time 
in the Member's Capital Account 

8,4 Certificate of Cancellation. On completion of the distribution of Company assets, 
the accounting Member (or such other poison as the Act may require or permit) shall file a 
Certificate of Cancellation with the Secretary of State of California and take such other actions 

as may be necessary to terminate the existence of the Company. 

ARTICLE 9 
MISCELLANEOUS 

9.1 Waiver of Partition. Each Member hereby irrevocably waives any and all rights 
to maintain an action for partition or to otherwise compel any sale with respect to any assets or 
property of the Company, or otheiwise with respect to the interest of such Member in the 
Company, except as may be expressly provided in this Agreement. No Member shall, either 
ditectly 01 Indirectly, undertake, aid 01 solicit any other Person to undertake, any action to 
require partition or appiaisetnent of the Company or any of its assets or property or in connection 
therewith to cause the sale of any assets or property of the Company, 

9.2 Successors. This Agreement shall be binding on and shall inure to the benefit of 
the patties heteto, then respective heirs, legal representatives, successors, and penmtted assigns, 
provided that no benefit shall mute to Assignees acquiring any mteiest in violation of the 
provisions of this Agreement. 

9.3 Captions Paragraph titles or captions contained in this Agreement are inserted as 
a matter of convenience only and for reference, and in no way define, limit, extend or describe 
the scope of this Agreement, 

9.4 Sevciabihtv, In the case that any one or more of the pitvxsions contained in this 
Agreement are for any reason held to be invalid, illegal or unenforceable in any respect, such 
invalidity, illegality or unenfoiceability shall not affect any other provision hereof, and this 
Agreement shall be construed as if such invalid, illegal or unenforceable provision had never 
been contained herein. 

9.5 Further Assurances, Upon the request of any Managing Member, each Member 
shall execute and deliver any and all further instruments and documents and take all actions as 
may be reasonably required to effectuate the terms and provisions of this Agreement piovided, 
however, that no Member shall be obligated under this Section to execute any instrument 01 
docitnicnt which would impair its tights or enlarge its obligations h icundct 
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9.6 Enforcement, Should any Member institute any action or proceeding to enforce 
any provision of this Agreement or for daSges by reason of an alleged breach of any provision 
hereof, the prevailing party 01. larties shall be entitled to recover from the other party or parties 
all costs and expenses (including reasonable attornes' fees) incurred by such prevailing party or 
parties in connection with such action or proceeding. The phrase "prevailing party" shall include 
a party who receives substantially the relief desired whether by dismissal, summaty judgment, 
judgment or otherwise. 

9.7 controlling Law. This Agteement shall be governed by and be construed 
according to the inteinal laws of the State of California without ieference to any puneiples of 
conflicts of law. 

98 Niunbei Gender. Whenever iequned by the context hereof, the singular shall 
include the plutal, and vice yetsa, and the masculine gendei shall Include the feminine and neuter 
genders, and vice versa .' 

9.9 Notices, All notices, requests or demands to a part' hereunder shall be in writing 
and shall be given or served upon the other patty by personal service, by certified return receipt 
requested or registered mail, postage prepaid, or by Federal Express or other nationally 
recognized commercial couiler, charges prepaid, to the address set forth on Schedule 1,9. Ally 
such notice, demand, request or other communication shall be deemed to have been received 
upon the earllerof personal delivery thereof, three (3) business days after having been mailed as 
provided above, or upon delivery by a commercial comiet; as the case may be. Notices may be 
given by facsimile and shall be effective upon the transmission of such facsimile notice provided 
that the facsimile notice is transmitted on a business day and a copy of the facsimile notice 
together with evidence of its successful transmission indicating the date and time of transmission 
is sent on the day of transmission by recognized overnight carrier for delivery on the 
immediately succeeding business day. Each party shall be entitled to modify its address by 
notice given in accordance with this section. 

9,1.0 Time. Time is of the essence in the performance of each patty's obligation 
hereunder. 

9.11 No Waiver, No waiver by any patty of the performance oi satisfaction of any 
covenant or condition shall be valid unless in writing and shall not be considered to be a waiver 
by such Pai ty of any other covenant or condition he! eundet 

9.12 Schedules All schedules and exhibits attached hereto shall be incorporated 
hetein by zcfeience as if set out heiein in MI 

9.13 Entire Agreement. This Agreement and the Management Agreement constitutes 
the entire agreement between the parties pertaining to the subject matter contained herein and 
this Agreement and the ManagcinSnt Agreement supersede all prior and contemporaneous 
agreements, representations and understandingn oitIie parties, 
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9.14 Amendments. No amendment to this Agreement shall be valid or binding unless 
set forth in writing and duly executed by each of the patties to this Agreement. 

9.15 Representation Each Member has been represented by independent counsel of 
such Member's choice Notwithstanding the provisions of Section 1654 of the California Civil 
Code or any other similar statute, this Agreement shall be interpreted as though all of the Parties 
hereto had equally drafted this Agreement, 

9.16 Counterparts, This Agreement, and any amendment hereto, may be executed in 
any number of counterparts, each of winch shall be deemed an original, but all such counterparts 
together shall constitute but one and the some instrument and shall be binding on the parties 
hereto, notwithstanding that all the parties inc not signatory to the original 01 the sonic 
counterpart. Delivery of an executed counterpart of this Agreement by facsimile shall be equally 
as effective as delivery of a manually executed counterpart of this Agreement, Any party 
delivering an executed counterpart of this Agreement by facsimile also shall deliver a manually 
executed counterpart of this Agreement, but failure to deliver a manually executed counterpart 
shall not affect the validity, enforceability or binding effect of tins Agreement, 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement, to be executed 
as of the day and year first above written. 

California Capital & Investment Group, Inc., West Oakland Pacific Railroad, 
a California corporation a California limited liabmlmtyomnpany 

By:  By: 

lffltC"94. ThPM4l 
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EXHIBIT A 
DEFiNITIONS 

Act "Act" means Chapter,3, Title 2 5, of the California Coipoiations Code, commonly known as 
the Beveily-Xillea Limited Liability Company Act, as in effect on the date heieof and as the 
SaDie may be amended 1mm time to tithe heresftet 

Accounting Membex "Accountmg Membet" means CCIG 

Acquiring Member "Acquiring Mernbei" means all Offerec Membeis who deliver a Notict of 
Election to Acqune to the Selling Methbei and to the other Offetee Members. 

Additional Capital Contubutions "Additional Capital Contributions" has the meaning set forth 
in Seetioli 12 of this Agiceinent 

Adjusted Cüpitat Account Deficit. "Adju.ted Capital Account Defici(" means, with respect to 
any Meinbei the aiiiount of the deficit balance, if any, in such Member's Capital Account as of 
the end of any fiscal year or other period as (i) credited by an m y aount that such Member is 
obligated to i'estore m or is deemed obligated to restore pursuant to the next to the last sentence of 
Regulations Sections 1.7O4-2(g(l) and i.704-26)(5) and (1) debited by the amount of any items 
described in Regulations Section 1.7O4-lb)2)(ii)(d)(4), (5) and 6). This defiMtioa of Adjusted 
Capital Account Deficit is intended to comply with the provisions of Regulations Section 1.704- 
l(b)(2)(iiXd,1 and shall be interpreted consistently therewith, 

Affiliate, "Affiliate" means, with respect to a Person, another Person, directly or indirectly, 
through one or more intermcdiaçies, controlling, controlled by, or under common control with 
the Person in question. The term "control" as used in the preceding sentence means, with 
respect tO a Persoh that is a corporation, the right to exercise, directly or indirectly, more than 
twenty five percent (25%) of the voting rights attributable to the shares of the controlled 
corporation, and, with respect to a Person that is not a coipontion, the possession, directly or 
indirectly, of the power to direct or cause the direction of the management or policies of the 
controlled Person, - 

Agreement. "Agreement" means the Operating Agreement of the Company, including this 
Exhibit and Ail Other exhibits and schedules attached to this Agreement, s amended from tinte to 
time, 

Annual Business Plaits. Annual Business Plan" means the Approved Initial Business Plait and 
any subsequent busiiiessplan approved pursuant to Section 5. 11. 

Bankruptcy. "Bankruptcy" means any of (a) the filing of an application for, or the consent to, 
the appointmcnt of a trustee, receiver, custodian or liquidator of all or any pottion of a Person's 
assets; (b) the entry of an order for relief with respect to a Person in proceedings under the 
United States Bankruptcy Colic, or any similar laws of any applicable foreign jurisdiction, as 
anieiidccl or uperscdcc1 froth time to tinvi; (c) tile ma!'htg of a generct sHgnnint fm the benefit 
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of creditors; (ci) the entry of an order, judgment or decree by any court of competent jurisdiction 
appointing a trustee, receiver, custodian, 01 liquidator of all 01 any portion of a Person's assets 
unless the proceedings and the Poison appointed are dismissed within ninety (90) days, (a) the 
failure generally by any Person to pay its debts as such debts become due within the meaning of 
section 304(h)(1) of the United States Bankruptcy Code, as detennined by the Bankruptcy Court, 
or any parallel provisions of law in any applicable foreign jurisdiction, or (t) the admission in 
wilting of such Person's Inability to pay its debts as they become due 

BNSF. "BNSF" means the Burlington Northern Santa Fe Railway. 

Book Value, "Book Value" means, with respect to any asset, such asset's adjusted basis for 
federal income tax purposes, except that (a) if any asset is contributed to the company the initial 
Book Value of such asset shall equal its gross fan market value as of the date of contribution as 
reasonably agreed by the contributing Member and the Managing Member, and (b) the Book 
Values of oil Company assets may be adjusted to equal then respective gross fair market values, 
as reasonably determined by the Managing Member, upon the occurrence of (I) the acquisition of 
an additional Interest in tile Company by any new or existing Member in exchange for more than 
a do mnumis Capital Contribution, (ii) the distribution by the Company to a Member of more 
than a de mminns amount of property or money as consideration for an interest in the Company, 
and (III) the liquidation of the Company witllin the meaning of Regulations Section 1 704-
1(b)(2)(ii)(g), excluding any liquidation in connection with a termination of the Company 
pursuant to Section lOS of the Code, provided, however, that any adjustment pursuant to 
subsections b(i) 01 b(u) above shall be made only if the Managing Members reasonably 
determines that such adjustment is necessary or appiopitate to teflect the relative interests of the 
Partners in the Company , The Book Value of all assets shall thereafter be adjusted by 
depreciation as provided in Regulations Section 1 7O4-1(b)2)(iv)g) 

Bushiess Day . "Business Day" nleans Monday through Friday of each week, except that a legal 
holiday recognized as such by the Government of the United States or the State of California 
silall not be regarded as a Business Day. 

Capital Account. "Capital Account" means a separate account established and maintained on 
the books of the Cohlpaily for each Member pursuant to Section 2.1 of this Agreement. 

Capital Contribution. "Capital Contribution" means the cash contributions made or to be made 
by any Member to the Company and the fan market value of any property (other than money) 
contributed OL to be contributed by any Member to the Company, net of liabilities seemed by 
such contributed property which the Company is considered to assume or take subject to 
pursuant to Section 752 of tIle Code 

CCIG. "CCIG" means the California Capital & Investment Group, Inc. 

CCJG Rights. "CCIG Rights" is defined in $cbtion 3.1.1(e). 

City, "City" means the City of Oakland California. 
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Code. "Code". moans the Internal Revenue Code of 1986, as amended from time to tic and any 
successor statute thereto. Any 'reference herein to a paiticulat provision of the Code shall menu, 
vlieie appiopuate, the couesponding provision of any successor statute to such provision. 

Company . "Company" means Oakland Global Rail Enterprise, LLC 

Default Capital "Default Capital" has the meaning set fonh in Section 3.3 .2 of this Agteeinent 

Default Capital Contributions Contributions" has the meatung set foith in Section 
3.32  of this Agieeinent 

Default Loan "Default Loan" has the meaning set foith in Section 3,3 .1 of this Agteement 

Defaulting Menibei HDefaultmg Member" has the meaning set Loith in Section 3,3 of this 
Agreement, 

Default Return "Default Priority Prefeited Return" means an amount equal to twenty 2O%) per 
annum, based upon a 360-day year, for the actual number of days for which the Default Return is 
being determined, cumulative and compounded monthly, based upon the amount of the Default 
contributions which have not theretofore been returned to the Members and any accrued but 
unpaid Default Return thereon. 

Delinquent Member, "Delinquent Member" has the meaning ascribed thereto in Section 3 4. 

Dissolution Event "Dissolution Event' means one or more of the withdtawal, resignation, 
ictiteinent, expulsion, Bankruptcy, oi dissolution of any Member, 

Distributable Cash. "Distributable Cash" means at the time of dàteriüination all cash ftmds of 
(he Colnjrnny which the Managing Membeis deem available for distribution to the Members, 
taking into account all debts, liabilities, and obligations of the Company then due, working 
capital and other amounts which the Managing Members deem necessary or apptopnate for the 
Company's business, and reserves in such amounts as the Managing Members deem necessary or 
appropriate. Distributable Cash shall not include any cash, the distribution of which (a) would 
cause ;he Company to be insolvent or unable to pay its obligations as such obligations become 
due or are scheduled to be paid or (b) would otherwise be prohibited by applicable law. 

EBMLJD, "EBMUD" means the East Bay Municipal Utility District. 

EBMUDMOA,. "EBMIJD MOA" is de'fined in Section 5.12, 

Economic Interest, "Economic Interest" means the tight to receive distuibutions of (tic 
company's assets and allocations of income, gain, loss, deduction, credit and similar items from 
the Company pursuant to this Agreenient and the Act, but shall not include any other rights of a 
Member, including without limitation, tim right to vote on or paittnipitc ill the management of 
the Company, to receive notices of meetings of Membqrs, to call meetings of Members, to 
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inspect the books and records of the Company, or to receive or inspect any other information 
concerning the business and affairs of the Company. 

Effective Date "Effective Date" is that Parties have entered into this Agreement and listed 
above in the Preamble. 

FRA "ERA" means the Federal Railroad Administration. 

Income and Loss. "Jneom&" and "Loss" means, for each fiscal year or other period, an amount 
equal to the Company's taxable income or loss for such year 01 period, determined by the 
Company's accountants in accordance with Section 703(a), including all items of incotne, gain, 
loss, or deduction required to be stated separately pursuant to Code Section 703(a)(1), subject to 
the following Adjustments: 

(i) Any income of the Company exempt from fcdei al income tax and not otherwise 
taken into account in computing Income or Loss shall be added to such taxable Income or Loss., 

(Ii) Any expenditures of the Company described in Section 705(a)(2)(B) of the: Code 
01 treated as Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1 704-
l(b)(2)(iv)(i), and not otherwise taken into account in computing Income or Loss shalt be 
subtraàted from Income or Logs. 

(iii) If the assets of the Company are revalued on the Company's books to reflect thÔir 
fan market value in accordance with Regulations Section 1 704-lb)(2)Øv(O, the amount of the 
resulting upward or downwatct ?djustment (to (lie extent not previously taken into account) shall 
be taken into account for purposes of computing Income or Loss 

(iv) Gain or Loss resulting from the disposition of any Company asset with respect to 
winch gain or loss is recognized for federal income tax purposes shall be computed by reference 
to the Book Value of the asset disposed of, notwithstanding that the adjusted tax basis for that 
asset differs from its Book Value. 

In lieu of depreciation, amortization 01 other cost recovery deductions which may 
be taken into account for federal income tax purposes, there shall be taken into account 
depreciation for such fiscal year 01 other period determined in accoidance with Regulations 
Section l.704 l(b)2iv)(g. 

(vi) Notwithstanding any other provision of this definition, any items of income, gain, 
loss or deduction which are specially allocated pursuant to Section 44 shall not be taken into 
account in computing Income 01 Loss, but shall be separately allocated to the Partners in 
accordance with Section 4.4. 

Indenmitee "ludemnitee "has the meaning set foilh in Section 56 of the Agreement. 

indenmitos. "Indemnitoi" has the meaning set faith in Section 5.6 of the Agreement. 
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Initial Capital Contributions, "Initial. Capital Ims the meaning .set forth in 
Section 3 1 of the Agreement. 

Losses, "Losses," has The .meaning se,tforth in Section 5.6 of the Agreement. 

Majority-ln-Intsest Vote.. "MajOrity-in-Interest Vote" meals a vote determined the 
approval of the Managing Members that hold a majority of the Percentage Interests of the 
Managing Members. 

Managing Members, "Managing Members" means CCIG and WOPR 

Member. "Member" means each Person who has been admitted to the Company as a Member in 
accordance with the provisions of this Agreement, including Substitute Members, who have not 
become the subject of a Dissolution Event or ceased to be a Member in accordance with Article 
7 or Article 8, or for any other reason. 

.Menibei lYlinlinuni Gain.."Member Mbunium Gain" or "Meinbeiship Miiuniuni Gain" means 
the "meinbet nomecoulse debt minimum gain" as defined in Regulations Section 1.704-2(i)(2). 

Member Noinecouisc Debt "Member Noniecouise Debt" has the meaning ascribed to the 
teim partner noiuecouise debt in Regulations Section L7O4-2(b)(4) 

Member Noureco,nisc Dcductióiis "Member i4oi!recouisIe Deductions." has thE meaning 
ascribed to such term pattnei nomecoutse deductions in Regulations Section 1,704-2(i)(2), 

Membership Interest. "Membership Interest" means a Member's enjire interest in the Cqmpany 
including, without limitation, the Members Economic Interest and the right to vote and 
participate in management of the Company, to call meetings of Members, to receive notices of 
meetings of Members, to inspect the books and records of the Company as may be permitted 
herein, and to receive information concerning the business 1.and affairs of the Company. 

Net Capital Transaction Proceeds. "Net Capital Transaction Proceeds" means the proceeds 
from (a) any financing or refinancing of the Property or any part thereof, mid (b) any sale, 
disposition, taking or loss (including, but not limited to, the proceeds from any any eminent domain 
proceeding or conveyance in lieu thereof or from title insuriice or casualty insurance, other than 
rental income insurance of the Property or any pail thereof (other than tile sale 1.of condominium 
units), less payment of fill costs and other expenses related thereto, any amounts expended to 
repair or replace any part of the Property taken or destroyed and any other obligations of the 

Non-Defaulting Member. "NonDefaulting Member" has the meaning set foith in Section 13 
of the Agi cement 

Nomccon e Deductions. "Nomecoukse Deductions" has the mcanmg ascribed to such ham in, 
Rcai dattoirl, 8rutton 1,704-.2(b)(I) 
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Notice of Electioji to Acquire. "Notice of Election to acquire" is defined in Section 6.2,4. 

Notice of Offer. "Notice of Offer" is defined in Section 6,2.3. 

Offeiee Member. "Offetee Mernb&" has the meaning set foith in Section 622 of the 
Agreement. 

Offered Interest. "Offered Interest" means all or any part of a Member's interest in this 
Company which is proposed to be transferred by such Member. 

Operating Account. "Operating Account" has the meaning set foith in Section S 1 5(e) of the 
Agreement, 

Other Projects. "Other Projects" is defined in Section 1 10.1 . 

Percentage Interest, "Percentage Interest" means, with respect to each Member, a percentage 
equal to a fraction, 

the numerator of which is equal to the aggregate amount of the Capital contributed by 
such Meinbet (excluding any Overrun Capital), and 

the denominatot of which is equal to the aggregate amount of the Capital contributed by 
all Members (excluding any Overrun Capital) 

The Percentage Interests are subject to adjustment pursuant to this Agreement. 

Person, "Person" means any individual, general partnership, limited partnership, limited 
liability company, corporation, trust, estate, association or other entity. 

Preferred Return. "Preferred Return" means, with respect to each 
No on the amount of the applicable Capital 
Contributions made by such Member to the Company remaining fioin time to time umepaid to 
such Member. 

Prior Woik Product, "Ptioi Work Product" is defined in Section 1.3. 1(b) 

Port. "Poi t" means the Port of Oakland 

PUC. "PUC" means the California Public Utilities Commission. 

Reasonable Period. "Reasonable Period" means, with respect to any defaulting Member, a 
period of 30 calendar clays after such defaulting Meinbci receives written notice of its default 
from a non-defaulu1ig Meinbei, provided, howi vet, that if such a default cannot be reasonably 
cured within such 30 day penod, the rio1 shall continue, it such defaulting Member 
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commences to cure the default within such 30 day .period, for so bug as such defaulting Member 
diligently prosecutes the cute to completion up to a maximum of 120 calendar days 

Regulations "Regulations" means the regulations at the time of determination which have been 
issued by the US Department of Treasury pursuant to its authority under the Code and which 
ate enforced as final or temporary regulations. 

RML, "RMI" means the Railcar Manngenient Company, Inc software systein. 

RR ROW. "RR ROW" is defined in Seäioh 5.11. 

Sales Olfei "Sales Offer" is defined in Section 6 2 2, 

Selling Iviembet "Scllnig Member has the meaning set fom di in Section 6 2 2 of the Agreement,  

SpecIfie4 Dönee "Specified Donee" is dcfhiçd in Section 6.1.2. 

UP. "UP" means the Union Pacific Rail Company 

WOPR. "WOPR" means West Oakland Pacific Rwhoad, a California limited liability 
cpinpaiiy. 

WOPR Rights "WOPR Rights" has the meaning defined in Section 31 2(b) of the Agreement. 
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SCHEDULE 1.9 
MEMBERS  

Initial 
Member Address Percentage 

Interest 

1. California Capital & Investment The Rotunda Building 
Group, Inc 300 Thank Ogawa Plaza, Suite 340 

Oakland, CA 94612 

2. West Oakland Pacific Railroad, 2498 West 9th Street 
LLIC Oakland, CA 94601 
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sczDaE 3,1.1(a) 
Pilot Work Product 

Oakland Anny Base Rau Master Plan Repoit, piepated by HDR Engineering Inc and dated 
February?, 2012 

Rail Operations Plan, pi epated by i-IDR Engineering Inc and dated November 9, 2012 

Oakland Ariny Base Rail and .TrackDesign Basis Mein rasidurn 4 35%, prepared by I-JDR 
Engineering Inc and dated April 15, 2013 

Oakland Army Base 65% Construction Documents, piepared by Oakland Global Infrastructure 
Design Team and dated July 1, 2013 
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SCHEDULE 3.1.1(b) 
CCIG Rights 

1. The exclusive right to provide service to the portion of the former Oakland Army Base 
owned by the City of Oakland and the Oakland Redevelopment Successor Agency 
pursuant to CCJG's affiliates' rights trader (a) that certain Lease Development And 
Disposition Agreements, dated October 24, 2012 and (b) that certain Agreement 
Regarding Allocation of Rights and Responsibilities under the Oakland Atmy Base 
LDDA and Related Agreements. 
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SCUEDULE3.i.2(a) 
WOER Rights 

a. UP/RN Switching Agreerneilt, as amended. 
b Agreement related to the Wood Sheet BNSP business 

3 
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SCHEDULE 3.1.2(a) 
WOPR Equipment 

[See attached] 

4 
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SCHEDULE 5.1.2 
APPROVED INITIAL BUSINESS PLAN 

To be attached] 
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Agents Street Address (If agent Is not a corporation) 

Management (Checkonlyone.) 

© The LLC will be managed by: 

E 

LLC-1 
Articles of Organization 
of a Limited Liability Company (LLC) 

To form a limited liability company in California, you can fill out this form, 
and submit for filing along with: 

- A $70 filing fee. 

- A separate, non-refundable $15 service fee also must be included, 
if you drop off the completed form or document. 

Important! LLCs in California may have to pay a minimum $äoo yearly 
tax to the California Franchise Tax Board. For more information, go to 
https://www.ftb.ca.gov. 

LLCs may not provide "professional services," as defined by California 
Corporations Code sections 13401(a) and 13401.3. 

Note: Before submitting the completed form, you should consult with a 
private attorney for advice about your specific business needs. 

20131991007g 

FILED 
Secretary of State 
State of California 

JUL 172013 

\ \ This Space For Office Use Only 

For questions about this form, go to www.sos.cagov/business!belfiling-tips.htm. 

LLC Name 

(D Oakland Global Rail Enterprise, LLC 
Proposed LLC Name The name must end with: "tLc,''L.L.C.,"Limited Liability Company." "Limited Liability Co.," "Ltd. 

Liability Co.' or "Ltd. Liability company:' and may not include: "bank," "trust," "trustee." "incorporated," 
"inc......corporation." or "corp.," "insurer," or lnsurance company." For general entity name 
requirements and restrictions, go to wvw.sos.ca.govlbusinesslbe/name-avaliobihty.htm. 

Purpose 

The purpose of the limited liability company Is to engage in any lawful act or activity for which a limited liability 
company may be organized under the Beverly-Killea Limited Liability Company Act. 

LLC Addresses 

© a. 300 Frank Ogawa Plaza, Suite 340 Oakland California 94612 
Initial Street Address of LLC City (no abbreviations) Stale Zip 

b 
initial Mailing Address of LLC, if different from Sa City (no abbreviations) State Zip 

Service of Process (List a California resident or an active 1505 corporation in California that agrees to be your initial agent to accept 
service of process in case your LLC issued. You may list any adult who lives In California. You may not list an LLC as the agent. Do not 
list an address if the agent is a 1505 corporation.) 

© a. 
Marc stice 

Agent's Name  b. 2201 Broadway, Suite 604 OaklandCity (no abbreviations) CA 94612 
State Zip 

One Manager More Than One Manager All Limited Liability Company Member(s) 

This form must be signed by each organizer. If you need more space, attach extra pages that are 1-sided and on standard letter-sized 
paper (8 1/2" x 1'). All attachments are made part of these articles of organization, 

rLp  
Organizer - 1g4..bAre 

Phil Tagami 
Print your name here 

Make checWmoney order payable to: Secretary of State 

Upon filing, we will return one (1) uncertified copy of your flied 
document for free, and will certify the copy upon request and 
payment of a $5 certification fee. 

By Mail 

Secretary of State 
Business Entities, P.O. Box 944228 

Sacramento. CA 94244-2280 

Dtop-Off 

Secretary of State 
1500 11th Street., 3rd Floor 
Sacramento, CA 95814 

corporatons Coda §§ 17051,17052.17375. Revenue and Taxation code § 11941 
110-1 (REV 0112013) 

2013 California Secretary of Slate 
www.sos cagovf business/be 
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State of California 
Secretary of State 

CERTIFICATE OF STATUS 

ENTITY NAME: OAKLAND GLOBAL RAIL ENTERPRISE, LLC 

FILE NUMBER: 
FORMATION DATE: 
TYPE: 
JURISDICTION: 
STATUS: - 

201319910079 
07/17/2013 
DOMESTIC LIMITED LIABILITY COMPANY 
CALIFORNIA 
ACTIVE (GOOD STANDING) 

I, ALEX PADILLA, Secretary of State of the State of California, 
hereby certify: - 

The records of this office indicate the entity is authorized to 
exercise all of its powers, rights and privileges in the State of 
California. 

No information is available from this office regarding the financial 
condition, business activities or practices of the entity. 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal 
of the State of California this day of 
February 13, 2018. 

ALEX PADILLA 
Secretary of State 

NNS 

NP-25 (REV 01/2015) 
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OGRE PROJECT BUDGET SUMMARY 
2/13/2016 
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OGRE EROJEGISLENO ER RATE 

OGRE LROJEAT500G[T REMAINING 

OGRE EROJEATFENRING INERIGES 

OGRE LROJEGT LEIAINAGERELR 

519,688-50 

RRORGRIRCrLOSGS 

1,2517 $1,000,000 Cottl#go#,y RookotCto3tBd 

CAIIGBV 0Mi MOUNr a  ORMERS GIJRR980TRURGET SPEKRT006II •ETIKI1OMT00611 600GETIEMAIMENG 
poIoI:GIMvoIcEs flIIRIMCBORGET 9 NUMBERS plxmN:CIMMGE ,NIIRIMGRIJRGET .1141 REMININC 

FOEW. BURMATOACKCONSTRU CTION MATERIALS ______________ 

N3LStE8 Stool All 1165 416,101.92 - 416,10192 380,001.75 

______________ 

36,100.17 36,10017 - 36,10017 

A&K R3lIto3dM3toEl3lS 1,023,85244 21.93 1.023.67437 3.023.674-37 - - - - 
516113 3866S M 3t6E1315 313,61685 - 313,01685 208,33200 103,26485 103,26485 98,87020 4,39463 

F. RI W. BURMA TRACK CONSTRUCTION MATARIAESSUBTOTAL $ 1,751,971.21 S 21.93 S 1,751,593.14 $ 1,632,228.32 5 5 339,365.02 5 $ 139,365.02 98,670.20 $ 40,494.82 

F. RE W. RURAIA TRACK CONSTRUCTION LABOR 

Hollota CO3,p3Ry WoIdlRg $ 174,367.00 - 174.36700 - - - 174,36700 

T Ilk - CRRStLOOt 'OR $ 1,183,22800 - 1,183,22800 137,98211 1,027,24385 3,027,24365 3,027,24385 

T Ilk - TLE'BRI3t Cotlttootlot $ 36853400 - 366,53400 - 366,53400 368,534-00 366,934-00 

- C3Ltt3BSCI33Pd #311 systo,,, $ 20,37900 - 20,37900 - 20,37900 20,37900 20,37900 

MIt,. Otht TIM 45,81124 49,811.24 44,47269 1,338 SS - - - 
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OAKLAND GLOBAL HAIL ENTERPRISE 

F==== •-_.- 

Operations Overview 

Oakland Global Rail Enterprise 
300 Frank H. Ogawa Plaza, Suite 340 
Oakland, CA 94612 

Contact: 
Mark McClure, President 
mmcclureogrejv.com 
510.463.6338 

OGRE 
OAKLAXD GLOBAL RAIL LIURPRISE 
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Overview 
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OAKLAND GLOBAL - OGRE: The former Oakland Army 

Base (OAB) property, the Oakland Global Project, consists of 

approximately 366 acres of contiguous land of which 172 acres 

are controlled by the City of Oakland and 194 acres by the Port of 

Oakland. 

!. Beginning in 2008, the City, Port, and their selected development 
partners codified and commenced work on "Oakland Global", a bold 

vision to revitalize Oakland's working waterfront through the creation 

of a trade and logistics cluster. Phase 1 of the Oakland Global project 

includes site preparation, infrastructure modernization, rail network 

expansion, development of rail-served trade and logistics facilities, 

and development of a multi-commodity bulk marine terminal. 

California Capital & Investment Group (CCIG), managing member of Oakland Global Rail Enterprise (OGRE), was 

selected by the City of Oakland as the Master Developer for the Phase I infrastructure of Oakland Global. CCIG also 

holds and has exeucted exclusive 66 year lease rights to the West Gateway (01 2016), Rail Right of Way (01 2016), and 

MH1 parcel area (04 2016). 

Through the Rail Right of Way lease, OGRE has the operating rights over 15 miles of track and will provide both rail and 

railcar unloading services to a new 7+ million metric ton annual capacity bulk commodities terminal as well as service to 

1.3 million square feet of new warehouse development (Prologis controls 1.2 m square feet). Additionally, OGRE holds 

the Burlington Northern Sante Fe (BNSF) and Union Pacific Railroad (UPRR) switching rights through its partner, West 

Oakland Pacific Railroad (WOPR), for current operations at the Port's rail yard, and is negotiating a 10 year Operating 

Agreement plus options with the Port of Oakland to be the exclusive rail operator for the Port's new $100.9 million unit 

train storage and manifest rail facility. 

OGRE's equipment assets are valued at $1,500,000, with plans to acquire additional equipment when operations 

commence. As of November 2016, OGRE has funded approximately $3.1 million of its $10.6 million capital requirement 

to build the four miles of track and related rail infrastructure on the City controlled portion of the property, which when 

completed, will secure usage of +50% of the Port's support yard as well as first call! first serve basis of the manifest yard. 
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Cornpan Profile 

OGRE 
BAflAtdOCLUAtRMtIIITtRP2IS* 

Oakland Global Rail Enterprise, LLC (OGRE) is a newly created short line railroad company that is currently operating in 

Oakland at the former Oakland Army Base. OGRE anticipates Class Ill status with the Surface Transportation Board, and 

is recognized by the FRA as a system rail carrier. OGRE is comprised of two Oakland-based and Port of Oakland certified 

local businesses -- West Oakland Pacific Railroad 30% (WOPR) and California Capital & Investment Group 70% (CCIG). 

WOPR runs two locomotives and provides regular five day per week service on the former OTR tracks and on new Port 

of Oakland tracks with switching available 24/7 as needed. The sole managing member of WOPR is Industrial Railway 

Company, which is the oldest continually-operating railroad construction contractor in existence throughout Northern 

California and Nevada. WOPR is a completely FRA compliant rail operator with FRA approved safety and training 

programs, and WOPR also maintains its own tracks and equipment. 

CCIG is a leading East Bay full service commercial real estate company specializing in brokerage, asset management, 

property management, development, lending and consulting. CCIG has brokered the sale and lease of millions of square 

feet of office, industrial and retail properties throughout the Bay Area with combined transaction values exceeding $1 

billion, in addition to underwriting and redeveloping several iconic Bay Area historic properties. CCIG is currently under 

contract with the City of Oakland for the master development, property management, and construction management of 

infrastructure and site improvements on the City-controlled portion of the former Oakland Army Base. 
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Team Members 

Mark McClure, OGRE President 

Mark McClure is a California licensed general contractor and partner at CCIG, specializing 

in land use, entitlements, and permitting for Bay Area residential and commercial 

development. Mr. McClure has served the public both in appointed positions and on 

various public boards and community organizations of personal interest including the 

Oakland Planning Commission, Port Board of Commissioners and San Francisco Bay 

Conservation and Development Commission. 

Chris Stotka, OGRE Director of Rail Operations 

Chris Stotka is the owner of WOPR and managing partner of Industrial Railways Company 

and offers extensive experience in all phases of railroad track design, construction, 

maintenance, removal, inspection, and transloading. He belongs to a Preferred Transloader 

with both Class I railroads and is member of TDA, CSLA, PNWARS, and Grain Association 

for California. 

Jake Studer, OGRE General Manager 

Previous to joining OGRE as General Manager, Studer was San Francisco Bay Railroad's 

Rail Operations Manager for close to five years, managing the Class Ill short-line and 

handling all aspects of the operation including corporate meetings, FRA compliance, 

training rail crews and conducting mechanical repairs as well as the Assistant Manager at 

NWP Railroad. He also brings an additional 5 years of professional business experience 

from small business and corporate settings including accounting, purchasing, logistics, 

compliance and training. 
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Adviso Board 

The OGRE Advisory Board is a five member body (three members to be determined) of select rail, transportation, and 

logistics development professionals who provide best practice recommendations, industry insight, and informed guidance 

to OGRE's operation and management. 

Phil Tagami, Chairman of the Board 

President and CEO of California Capital & Investment Group, Inc. 

For the past 25 years, he has served as a developer and a development consultant on 

numerous projects representing millions of dollars of rehabilitation and new construction. 

Several projects have required multiple finance sources including the use of tax credits and 

grants. Mr. Tagami has built teams for many of these projects, demonstrating a detailed 

understanding of the interdisciplinary coordination required for complex infrastructure projects, 

urban infill restoration and new construction. 

Kern Schumacher, Board Member 

Chairman and Director of A& K Railroad Materials, Inc. 

A lifetime entrepreneur, Mr. Schumacher co-founded A&K Railroad Materials when he was 19 

years old. Today, A&K is one of the leading suppliers of new and used track materials, with a 

network of storage and distribution centers around the country. 

Three Additional Board Positions To Be Determined 
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OGRE 10-YEAR PROJECTED REVENUE 
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OGRE IRR AFTER 5-YEAR STABILIZATION PERIOD 
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Phase I Funding 

Development Elements 

Proposed Revised 

I:;t I : S TBD PJ2!. kØI c 
CABS a. 

P0*6 0AaaSb 

Remediation 11.4 - - - - - 5.1 - - 5.1 - 

Rail Manifest Yard 19.6 - - 65.8 - - - 3.8 - - 10.0 - 

City Site Prep/Infrast. 254.4 - - 116.3 - 41.0 - 31.1 - - - - 

Recycling Facilities 46.6 - - - - - 46.6 - - - - - 

City Trade & Logistics 110.0 - 10.6 - 19.5 - - - 9.3 10.6 - - 

Marine Facilities* 118.2 140.9 15.3 - - 22.0 - - - - - - 

Unit Train Support Yard 21.3 - - - - - - - - - 6.3 15.0 

TOTAL 701.5 140.9 25.9 242.1 79.5 63.0 46.6 46.6 9.3 10.6 22.0 15.0 

PERCENTAGES 100% 20% 3.1% 34.5% 11.3% 9.0% 6.6% 6.6% 1.3% 1.5% 3.1% 2.1% 

*Note : Marine Facilities bu get based on single commodity concept 

DAB Phase IFunding 
(as of January 20111 
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PUBLIC ACCESS 

OGRE VII - TLS TRACK 
JV DELIVERY DATE: 8/31/17 
OGRE CONST. DURATION: 3 MONTHS 
OGRE DELIVERY DATE: PHASE I: 12/1117 

PHASE II: 3/1/18 
11,425 TF; 9TURNOUTS - 
DESIGN NOT FINAL 

tEST BURMA ROAD 

WEST GATEWAY 

C' 

SAN FRANCISCO 
BAY 

OGRE III - RIP/LOCO 
SINGLE TRACK  
JV DELIVERY DATE: N/A 
OGRE CONST. DURATION: 0.42 MONTHS 
OGRE DELIVERY DATE: 12/1/17 
734 TF & 1 #9 TURNOUT 

EL.. 

SB 
(BERTHS) 

TRUE UP PARCEL 
14 .60 AC RES  

OGRE II - MH-1 DOUBLE 
TRACK SPUR  
JV DELIVERY DATE: N/A 
OGRE CONST. DURATION: 0.77 MONTHS 
OGRE DELIVERY DATE: 01 2018 
1,647 TF& 1#9 TURNOUT 

PORTS AMERICA 

INTERFACE AGREEMENT NEEDED 
TO COMPLETE CONNECTION BY 
01 2017 

VAXIAKIJ CLJJ8ALSc -rsi .i i çji ARCHITECTURAL DIMENSION 

;4( !IJI!J'JL LA • j[SJ}N 
OAKLAND. CA 74612 

OGRE I - SPUR TO  
CENTRAL GATEWAY 
JV DELIVERY DATE: N/A 
OGRE CONST. DURATION: TED 
OGRE DELIVERY DATE: 02-3 2018 
TF&TURNOUTS:TBD 

H 

> 'S. 

STRE1 

PROJECT INFO. 

RAIL ROAD CROSSING 
#MP 0.75 

EAST 
GATE WA 

RAIL ROAD CROSSING 
#MP 0.48 

NORTH 
GATEWAY 

NOTE: ALIGNMENT OF OGRE II MAY CHANGE DUE TO BUILDING LAYOUT ON Mill PARCEL 

EXISTING DESERT 
YARO- UPRE 

PORT RAIL PR3 - PHASE 1, ZONE A 
5 MANIFEST TRACKS 
I LEAD TRACK 
COMPLETE 01 2017 

PORT RAIL PR4 - PHASE 1, ZONE B 
8 SUPPORT YARD TRACKS 
COMPLETE 01 2017 

SOUTH LEAD 
COMPLETE 01 2017 

0 200 

OGRE RAIL DELIVERY BY SEGMENT 

CITY OF OAKLAND, ALAMEDA COUNTY, CALIFORNIA 

GRAPHIC SCALE 

(IN FEET) 
I INCH 400 rT, 

Rail Corn • letion B Se • rnent 

OGRE IV - WEST  
GATEWAY LEADS 
JV DELIVERY DATE: 5/31/17 
OGRE CONST. DURATION: 2.8 MONTHS 
OGRE DELIVERY DATE: 9/1/17 
6,195 TF & 3 TURNOUTS 

EBMUD 

RAIL ROAD CROSSING 
#MP 0.403 

1290' 

I A D-0 000 .0 I 
INV NO IJ4027 

OGRE V - INDUSTRY 
DRILL TRACK #1  
JV DELIVERY DATE: 10/31/17 
OGRE CONST. DURATION: 3 MONTHS 
OGRE DELIVERY DATE: 211/18 
1,900 TF & 1 TURNOUT 

N. INTERFACE 
JV DELIVERY DATE: 5/31/17 
OGRE DELIVERY DATE: 7/1/17 

OGRE VI - 2ND HALF OF  
INDUSTRY DRILL TRACK #1  
JV DELIVERY DATE: 10/31/17 
OGRE CONST. DURATION: 3 MONTHS 
OGRE DELIVERY DATE: 2/4/18 
1,659 TF &1 TURNOUT 
EASEMENT REQUIRED 

MR 0.40B 

MR 0-48 

MR 0-75 

CROSSING SCHEDULE 

LOCATION 

EAST BURMA 

WAKE AVENUE 

WEST BURMA 

DATE OF CONSTRUCTION 

MAY 2015 

JUNE 2015 

OCTOBER 2015 

CHECHED By 
BRINTICA 
BRINESCA 

DRAWING NO. 

X-1942 
SHEET -0- Or -1-
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UP OAB Rail Network Schematic 
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A.reements Definin. OGRE's Ri'hts 

CITY OF OAKLAND 

Lease Disposition & Development Agreement 

Rail Access Agreement 

Rail Service Agreement 

CLASS I RAILROADS 

Industry Track Agreement with Union Pacific & Burlington Northern Sante Fe 

Handling Carrier Agreement with Union Pacific and Burlington Northern Sante Fe 

OTR Switching Services Agreement with Union Pacific and Burlington Northern Sante Fe 

PORT OF OAKLAND 

Rail Access Agreement 

Rail Operating Agreement 

OAKLAND GLOBAL TENANTS & ADJACENT PROPERTY TENANTS 

Oakland Global Bulk and Oversized Terminal (OBOT) 

Prologis Service Agreement 

North Gateway Tenants Service Agreements / CWS / CASS 

EBMUD Tenant Viridis Fuels 

Pinacle Agricultural Services 

Impact Transportation, LLC 

Port Transfer Incorporated 

SURFACE TRANSPORTATION BOARD CLASS III CERTIFICATION 
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ATTACHMENT 3 

Form of Non-Disturbance Agreement 

[See Attached] 
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NON-DISTURBANCE AND ATTORNMENT AGREEMENT 

THIS NON-DISTURBANCE AND ATTORNMENT AGREEMENT 
("Agreement"), dated as of  , 2018 (the "Effective Date"), 
is entered into by and among the City of Oakland, a municipal corporation, (hereinafter 
called "Master Landlord"), Oakland Bulk and Oversized Terminal, LLC, a California 
limited liability company (hereinafter called "Tenant"), and Oakland Global Rail 
Enterprise, LLC, a California limited liability company (hereinafter called 
"Subtenant"). 

WITNESSETH: 

WHEREAS, Master Landlord and Tenant have entered into that certain Army 
Base Redevelopment Project Ground Lease, dated as of February 16, 2016 (the "Master 
Lease"), which Master Lease is attached hereto as Exhibit 1 hereto and includes certain 
rights and obligations with respect to the property described in the Master Lease as the 
Premises (the "Premises"); 

WHEREAS, Tenant and Subtenant have entered into that certain Sublease 
Agreement (WGW Rail), dated as of June 26, 2018 (the "Sublease"), which Sublease is 
attached hereto as Exhibit 2 hereto and includes certain rights and obligations with 
respect to a portion the Premises further described in the Sublease (the "Sublease 
Premises"); 

WHEREAS, Subtenant desires to be assured of continued occupancy of the 
Sublease Premises under the terms of the Sublease; and 

WHEREAS, this Agreement is entered into pursuant to Section 12.5 of the 
Master Lease. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual promises, covenants and 
agreements herein contained, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto, intending to be legally bound hereby, agree as follows: 

1. Non-Disturbance; New Lease. In the event the Master Lease expires, 
terminates or is canceled and Master Landlord retakes possession of the Premises during 
the term of the Sublease, including but not limited to, due to a default by Tenant under 
the Master Lease (individually and collectively, the "Master Lease Termination"), 
subject to the terms of this Agreement: 

(a) The Sublease shall not terminate as a result of the Master Lease 
Termination or for any reason; 
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(b) So long as Subtenant is not then in default, after applicable notice 
and grace periods under any of the terms, covenants, or conditions of the Sublease, Master 
Landlord hereby agrees not to affect or disturb Subtenant's right to possession of the 
Sublease Premises and any of Subtenant's other rights under the Sublease in the 
exercise of Master Landlord's rights under the Master Lease; 

(c) Master Landlord and Subtenant hereby agree that the Sublease 
shall thereafter be deemed a direct lease between Master Landlord and Subtenant; and 

(d) As soon as reasonably possible, Master Landlord and Subtenant 
agree to prepare and execute a new direct lease, on substantially the same terms and 
conditions as those set forth in the Sublease for the remainder of the Sublease term (the 
"New Lease"), at which point the Sublease shall automatically terminate. 

2. Limitation on Landlord's Liability under Sublease or New Lease. In the 
event of a Master Lease Termination, Master Landlord shall not: 

(a) Be liable to Subtenant for any act, omission or breach of the 
Sublease by Tenant; provided, however, the foregoing shall not excuse Master Landlord's 
default under the Sublease or New Lease (i) for continuing matters that first arose prior to 
the Master Lease Termination, but only to the extent occurring after the Master Lease 
Termination and (ii) for mailers that first arise after the Master Lease Termination; 

(b) Be subject to any offsets or defenses which Subtenant might have 
against Tenant; provided, however, the foregoing shall not prevent any offsets or defenses 
under the Sublease or New Lease that (i) continue or arise after the Master Lease 
Termination and (ii) are permitted under the terms of the Master Lease (provided that 
offsets and defenses against Master Landlord for continuing matters that first arose prior to 
the Master Lease Termination shall be limited to the extent occurring after the Master 
Lease Termination); or 

(c) Be liable to Subtenant for any security deposit or prepaid rent 
previously paid by Subtenant to Tenant unless such deposits are actually transferred to 
Master Landlord, except for rent for the current month, if previously paid. 

2. Attornment. Subject to the provisions of Section 1, above, Subtenant 
hereby agrees to attom to Master Landlord. 

3. Subtenant Estoppel. Subtenant hereby agrees: 

3.1 That the Sublease, including all amendments, is attached hereto as 
Exhibit 2 and is unmodified, except for such attached amendments, and to Subtenant's 
actual knowledge is in full force and effect, as so amended; 

3.2 Concurrently herewith, Subtenant has paid the following amounts 
to Tenant as "Rent" under the Sublease: None. 
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3.3 To Subtenant's actual knowledge, that Subtenant is not aware of 
any defaults under the Sublease which have not been cured, except as follows: (in none, 
insert "None"): None. 

4. Continued Effect of Master Lease. As between Master Landlord and 
Tenant, the Sublease shall not alter, amend or otherwise modify any provisions of the 
Master Lease. This Agreement shall not release or discharge Tenant of any of its 
obligations under the Master Lease or release, discharge or alter the primary liability of 
Tenant to pay rent and all other sums due under the Master Lease and to perform and 
comply with all other obligations of Tenant under the Master Lease. Subtenant shall not 
violate any of the terms and conditions of the Master Lease to the extent applicable to the 
use and occupancy of the Sublease Premises. Subject to the terms of Section 1, above, 
any breach of the Master Lease by Tenant or any breach of the Sublease by Subtenant 
which results in a breach of the Master Lease shall entitle Master Landlord to all the 
rights and remedies provided in the Master Lease. 

5. Term of Master Lease and Sublease. Subtenant acknowledges and agrees 
that, subject to the provisions of this Agreement including without limitation Section 2 
above, the term of the Sublease shall terminate upon the termination of the Master Lease 
and execution and delivery of the New Lease. 

6. Memorandum. Tenant shall record a memorandum of this Agreement in 
the form attached hereto as Exhibit 3 in the Official Records of Alameda County. 

7. Entire Agreement; Successors. This Agreement contains the entire 
agreement between the parties hereto regarding the matters which are the subject of this 
Agreement. In the event of a permitted assignment under the Master Lease by Master 
Landlord or Tenant of its interest in the Master Lease with respect to all or a portion of 
the Sublease Premises, then the assignee of either Master Landlord or Tenant, as 
applicable, shall automatically be deemed the assignee of Master Landlord or Tenant, as 
applicable, under this Agreement, and such assignee shall automatically assume and be 
subject to all the terms herein and the obligations of Master Landlord or Tenant, as 
applicable, under this Agreement. No other assignments of this Agreement shall be 
permitted, except with the written consent of all parties hereto. Subject to the foregoing, 
the terms, covenants and conditions of this Agreement shall apply to and bind the heirs, 
successors, the executors and administrators and permitted assigns of all the parties 
hereto. The parties acknowledge and agree that no rule or construction, to the effect that 
any ambiguities are to be resolved against the drafting party, shall be employed in the 
interpretation of this Agreement. If any provision of this Agreement is determined to be 
illegal or unenforceable, such determination shall not affect any other provisions of this 
Agreement, and all such other provisions shall remain in full force and effect. 

8. Counterparts. This Agreement may be executed in any number of 
counterparts, provided each of the parties hereto executes at least one counterpart; each 
such counterpart hereof shall be deemed to be an original instrument, but all such 

3 

CC1G020480 



counterparts together shall constitute but one agreement. 

9. Brokerage Commissions. Tenant and Subtenant covenant and agree that 
under no circumstances shall Master Landlord be liable for any brokerage commission or 
other charge or expense in connection with the Sublease or this Agreement and Tenant 
and Subtenant agree to protect, defend, indemnify and hold Master Landlord harmless 
from the same and from any cost or expense (including but not limited to attorneys' fees) 
incurred by Landlord in resisting any claim for any such brokerage commission. 

10. Attorneys' Fees. In the event of any litigation between the parties 
hereunder to enforce or interpret this Agreement, the prevailing party (whether after trial 
or appeal) shall be entitled to recover from the party not prevailing its reasonable 
attorneys' fees and costs, in addition to all other proper relief. 

11. Governing Law. This Agreement and the rights and obligations of the 
parties hereto are governed by the laws of the State of California. 

[Rest of Page Left Blank] 
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be executed 
as of the Effective Date. 

MASTER LANDLORD: TENANT: 

City of Oakland, 
a municipal corporation 

OAKLAND BULK AND OVERSIZED 
TERMINAL, LLC, a California limited 
liability company 

By:  

Name:  
By:  

Its: Phil Tagami 
Authorized Signatory 

Approved as to form and legality this SUBTENANT: 
 day of ,2018 

City Attorney 

OAKLAND GLOBAL RAIL 
ENTERPRISE, LLC, a California limited 
liability company 

By:  
Mark McClure 
Manager 
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EXHIBIT 1 
MASTER LEASE 

[Attached] 
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EXHIBIT 2 
SUBLEASE 

[Attached] 
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EXHIBIT 3 

MEMORANDUM OF AGREEMENT 

[Attached] 
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RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

The City of Oakland 

250 Frank H. Ogawa Plaza, 3'dFloor 

Oakland, CA 94612 

Reference: Oakland Army Base 

With a copy to: 

Oakland Bulk & Oversized Terminal, LLC 

300 Frank H. Ogawa Plaza, Ste. 340 

Oakland, CA 94612 

(Space Above This Line For Recorder's Use Only) 

MEMORANDUM OF 
NON-DISTURBANCE AND ATTORNMENT AGREEMENT 

This Memorandum of Non-Disturbance and Attornment Agreement (this 
"Memorandum"), dated as of  , 2018, is entered into by and 
between the CITY OF OAKLAND, a municipal corporation ("Master Landlord"), 
Oakland Bulk and Oversized Terminal, LLC, a California limited liability company 
("Tenant"), and Oakland Global Rail Enterprise, LLC, a California limited liability 
company ("Subtenant"). 

Master Landlord and Tenant have entered into that certain Army Base Gateway 
Redevelopment Project Ground Lease for West Gateway between Master Landlord and 
Tenant, dated February 16, 2016 (the "Master Lease"), whereby Master Landlord leased 
to Tenant, and Tenant leased from Master Landlord, that certain real property located in 
the City of Oakland as more particularly described in the Master Lease. A Memorandum 
of the Master Lease has been recorded in the Official Records of Alameda County as 
Document No. 2016-038036. 

Tenant and Subtenant have entered into that certain Sublease Agreement (WGW 
Rail), dated December 15, 2016 (the "Sublease"), whereby Tenant subleased to 
Subtenant, and Subtenant leased from Tenant, that certain portion of the Master Lease 
premises located in the City of Oakland as more particularly described in Exhibit A 
attached hereto. A Memorandum of the Sublease has been recorded in the Official 
Records of Alameda County as Document No.  

Master Landlord, Tenant and Subtenant have entered into that certain Non-
Disturbance and Attornment Agreement dated    , 2018, with 
respect to the Master Lease and the Sublease (the "NBA"). All terms in this 
Memorandum that are not defined herein shall have the same meanings as set forth in the 
NBA. 

This Memorandum incorporates herein in full, by this reference, all provisions of 
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the NBA. This Memorandum is solely for recording and notice purposes and in no way 
alters, amends, modifies or supplements the provisions of the Master Lease, Sublease or 
NIDA. In the event of any conflict between any provision of the NBA and any provision 
of this Memorandum, the NBA shall control. 

This Memorandum shall extend to and be binding upon the parties hereto and 
their legal representatives, heirs, successors, and assigns. 

This Memorandum may be executed in counterparts, each of which is deemed to 
be an original, and all such counterparts constitute one and the same instrument. 

IN WITNESS WHEREOF, Master Landlord, Tenant and Subtenant have 
executed this Memorandum as of the date first written above. 

MASTER LANDLORD: TENANT: 

City of Oakland, 
a municipal corporation 

OAKLAND BULK AND OVERSIZED 
TERMINAL, LLC, a California limited 
liability company 

By:  

Name:  
By:  

Its: Phil Tagami 
Authorized Signatory 

Approved as to form and legality this SUBTENANT: 
 day of ,2018 

City Attorney 

OAKLAND GLOBAL RAIL 
ENTERPRISE, LLC, a California limited 
liability company 

By:  
Mark McClure 
Manager 
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EXifiBIT A 
TO 

MEMORANDUM 

LEGAL DESCRIPTION OF REAL PROPERTY 

[See attached] 
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EXHIBIT B 

West and Middle Segment Historical Map 



Subject to agency jurisdiction
as a result of the 1943 proceeding

Not shown on 1943 map, butsubject to agency jurisdiction

West Gateway




