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By E-Filing November 5, 2026 

Hon. Jenifer J. Soulikias 

Administrative Law Judge 

Surface Transportation Board 

395 E Street, SW 

Washington, DC 20423-0001 

Re: Docket No. FD 36873, Union Pacific Corp., et al.—Control—

Norfolk Southern Corp., et al. 

Dear Judge Soulikias: 

This Motion asks Your Honor to order BNSF to conduct its custodial document searches 

using the custodians, date ranges, and responsiveness criteria that Applicants have proposed, as 

set forth in Appendix A, and to conduct an adequate search for non-privileged, non-custodial 

documents responsive to Applicants’ First Set of Discovery Requests. 

BNSF’s custodial search proposal is deficient in three principal respects:  (1) it excludes 

most of the custodians Applicants have identified; (2) it applies an unduly narrow date range for 

ordinary course documents; and (3) it omits crucial categories of responsiveness criteria.  In 

addition, the information BNSF has disclosed about its non-custodial searches reflects that those 

searches have been inadequate. 

I. BACKGROUND 

On August 12, BNSF agreed to conduct custodial searches.  See Ex. A at 6–7.  On 

September 11, Applicants requested BNSF’s proposed search parameters and identified 15 

proposed custodians:  Messrs. and Mmes. Farmer, Bischler, Andersen, Morehouse, Williams, 

Gabriel, Caddell, Hower, Smythers, Ice, Piggott, Igoe, Garland, Bobb, and Tanner.  Id.  Following 

a September 23 teleconference, BNSF agreed to provide its proposed custodians, date ranges, and 

responsiveness criteria by October 5, and search terms and hit reports by October 9.  Id. at 1–3. 

On October 5, BNSF proposed four custodians (Messrs. and Mme. Bischler, Farmer, 

Morehouse, and Williams), a July 29, 2024 to July 29, 2025 date range for all requests, and a 

bulleted list of responsiveness criteria.  See Exs. B, C.  On October 9, BNSF informed Applicants 

that it would forgo search terms in favor of a Technology Assisted Review (“TAR”) process, see 

Ex. D at 1, and on October 16 it provided its proposed TAR protocol, see id.; Ex. E. 

The parties thereafter conferred by telephone and email on October 16, 20, 22, and 27.  The 

parties each made proposals that were premised on reaching a negotiated resolution of all issues 

relating to BNSF’s document productions, but during the course of these conferrals it became clear 

that impasses had been reached on a significant number of custodians, most aspects of the date 
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ranges for BNSF’s searches, and certain aspects of the responsiveness criteria that BNSF will apply 

to its documents.  This Motion asks Your Honor to resolve those disputes.     

Non-Applicants’ responsive applications and “[c]omments, protests, requests for 

conditions, and any other evidence and argument in opposition to” the proposed merger are due 

on November 18, 2026, and Applicants’ responses and rebuttals are due on February 16, 2027.  

Decision No. 30 at 13.  Applicants have noticed depositions of BNSF witnesses beginning in 

December 2026, see, e.g., Ex. F at 13–16, and, on September 29, Applicants asked BNSF for dates 

for seven witnesses (Messrs. and Mmes. Farmer, Caddell, Morehouse, Gabriel, Hower, Bischler, 

and Williams), see id. at 1–5.  The parties have agreed on a January 28, 2027, date for the 

deposition of Ms. Farmer and a January 19, 2027, date for the deposition of Mr. Morehouse.  No 

other dates have been set yet.   

Separately, as of this filing, BNSF has not produced any documents responsive to 

Applicants’ First Set of Discovery Requests, which seek non-privileged documents concerning 

BNSF’s analyses of potential transactions and impacts relating to the proposed merger.  Instead, 

BNSF has asserted a blanket privilege over all such documents. 

II. ARGUMENT 

A. BNSF’s Proposed Custodial Search Parameters Are Deficient. 

BNSF’s proposed search parameters are deficient in multiple respects, as set forth below. 

1. BNSF Omits Custodians With Unique, Relevant Documents. 

BNSF’s original search protocol proposal omitted 11 of the 15 custodians that Applicants 

identified, see Ex. C; a later compromise proposal, premised on reaching a negotiated resolution 

of all document production issues, identified just one additional custodian, Jon Gabriel, see Ex. G 

at 1.  With the exception of Mr. Gabriel, the custodians that BNSF has proposed occupy only the 

highest levels of BNSF’s leadership, and all are current employees.  BNSF has not represented 

that any of Applicants’ other proposed custodians lack relevant information or that they would be 

duplicative of the four to five custodians BNSF has proposed.  See BNSF-34/CSX-12/CPKC-28 

at 1, 2 (making similar arguments as to proposed list of Applicants’ custodians).  Moreover, 

limiting the custodians to executive-level employees is unlikely to capture day-to-day documents 

from functions relevant to Applicants’ requests.  Your Honor should order BNSF to search the 

files of the following additional custodians, each of whom also is described in Appendix A. 

Group Vice Presidents and Other Non-Executives.  BNSF’s proposal excludes current 

employees below the executive level—namely, Angela Caddell (Group Vice President, 

Agriculture & Energy Products), Katie Hower (Group Vice President, Industrial Products), Zak 

Andersen (Chief of Staff and Vice President, Communications), and Mike Smythers (Vice 

President, Federal Government Affairs)—whose files are likely to contain unique, relevant 

documents.  Ms. Caddell and Ms. Hower lead the commercial units responsible for BNSF’s 

relationships with agricultural and industrial shippers, respectively.  BNSF proposed during the 
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conferral process to search the files of Mr. Gabriel, its Group Vice President of Consumer 

Products; Ms. Caddell and Ms. Hower hold similar positions for BNSF’s other business units, and 

BNSF has offered no reason to treat them differently.  Moreover, Mr. Andersen has acted as a 

BNSF spokesperson against the merger, and Mr. Smythers leads BNSF’s engagement with federal 

officials and regulators.  As explained in Appendix A, each of these individuals possesses 

documents relevant to BNSF’s assessment of, response to, and alleged competitive concerns 

regarding the proposed merger. 

Former Executives.  BNSF’s proposal excludes former employees Carl Ice (former 

President and CEO), Julie Piggott (former Executive Vice President and CFO), Matt Garland 

(former COO), Matt Igoe (former Executive Vice President of Operations), Stevan Bobb (former 

Executive Vice President and CMO), and Colby Tanner (former Group Vice President of Industrial 

Products), all of whose files are likely to contain unique, relevant documents.  Applicants seek the 

files only of former employees who (a) left BNSF’s employment relatively recently and within the 

period for which Applicants seek ordinary course documents; and (b) held roles equivalent to those 

of the custodians BNSF has agreed to search.  Because these individuals performed the same 

functions as BNSF’s current custodians during the relevant period, their files are a principal source 

of BNSF’s historical ordinary course documents responsive to Requests 2, 10, 11, 16, and 22–

29—including BNSF’s pricing and growth strategies, its assessment of rail industry consolidation, 

and its evaluation of the competitive landscape and interline arrangements.  See App’x A. 

2. BNSF’s Proposed Date Range Excludes Relevant Ordinary Course 

Materials. 

BNSF initially proposed a single date range of July 29, 2024 to July 29, 2025 for all 

requests.  See Ex. C.  On October 20, BNSF proposed a compromise date range of January 1, 2024 

through February 17, 2026.  See Ex. G at 1.  Applicants are willing to accept July 29, 2024 as the 

start date for searches relating to impacts of the Proposed Transaction; Applicants also are willing 

to accept February 17, 2026 as the end date for all searches.  BNSF’s proposal, however, remains 

deficient with respect to the start date for searches directed to ordinary course documents. 

As Your Honor has explained, information from “a few years before the proposed 

transaction was announced is relevant” and such “[c]orresponding information and data from non-

Applicants is proportional.”  Decision No. 31 at 3.  A January 1, 2019 start date should therefore 

apply to all requests other than those seeking documents relating to the impacts of the Proposed 

Transaction (i.e., this date should apply to Requests 2, 10, 11, 16, and 22–29).  This start date also 

would reach the files of the former BNSF executives discussed above for the period in which they 

held their roles. 

3. BNSF’s Responsiveness Criteria Are Insufficient. 

Because BNSF does not plan to use search terms, BNSF’s responsiveness criteria are the 

means by which it (or its TAR system) will identify responsive documents within the files of the 

custodians whose materials BNSF collects.  Applicants have largely agreed to BNSF’s 
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responsiveness criteria, but modifications are necessary in two principal areas to align BNSF’s 

production efforts with what Non-Applicants “sought and obtained from Applicants.”  Id. at 3. 

First, two new criteria Applicants have proposed are necessary to identify (1) non-

privileged materials related to BNSF’s responses to the Proposed Transaction (see App’x A, 

Criterion 10), and (2) non-privileged materials related to BNSF’s pricing and growth strategies 

(see id., Criterion 11). 

As to the first criterion, BNSF acknowledges that its leadership analyzed the potential 

transaction and “how other market participants might respond,” and it has agreed to search for 

non-privileged documents regarding arrangements it “evaluated as a result of the Proposed 

Transaction.”  Ex. H, Resps. to Req. Nos. 1, 4.  The criterion simply implements that commitment 

as to BNSF’s custodial searches; without it, BNSF’s process will not identify those materials.   

As to the second criterion, BNSF’s pricing and growth strategy documents are ordinary 

course materials of the kind Your Honor has recognized are “highly relevant,” Decision No. 31 at 

9, and they are central to evaluating any claim that the Proposed Transaction will harm competition 

or BNSF’s ability to serve its customers.  Moreover, Non-Applicants “sought and obtained from 

Applicants” these same categories of documents, see id. at 3, including custodial searches directed 

to Applicants’ pricing and growth strategies, see id. at 3 n.4 (noting that Union Pacific “was 

conducting those searches” in response to CPKC’s requests for pricing and growth strategies).  

BNSF should be held to the same standard. 

Second, BNSF’s responsiveness criterion on public benefits should be augmented to 

include terms relating to truck competition, short line railroads, ports, and committed gateway 

pricing, all of which are within the scope of Applicants’ Request 14, and all of which relate to 

areas in which the Proposed Transaction may benefit the public.  The criterion addressing BNSF’s 

actual or potential joint ventures, alliances, partnerships, or other cooperative arrangements should 

be augmented in a similar manner to cover combinations and to capture documents relating to 

Class II/III railroads, ports, and other partners, all of which likewise are arrangements that 

potentially could be impacted by the Proposed Transaction. 

B. BNSF Must Conduct an Adequate Search for Non-Privileged 

Documents Responsive to Applicants’ First Set of Discovery Requests. 

On September 11, BNSF served its First Supplemental Responses and Objections to 

Applicants’ First Set of Discovery Requests, which relate to, among other issues, BNSF’s 

consideration of “control transactions” involving other Class I railroads, and the Proposed 

Transaction’s impacts on potential future mergers involving Class I railroads.  See Ex. H.  In 

describing its search for non-privileged, non-custodial documents responsive to Applicants’ 

requests, BNSF stated that its counsel consulted with two individuals—Chief Legal Officer Jill 

Mulligan and Chief Executive Officer Katie Farmer—and that, between May 29, 2025 and May 

29, 2026, BNSF “did not take steps to acquire another Class I railroad, whether in response to the 

Proposed Transaction or otherwise.”  Id., Resps. to Req. Nos. 1–2.   
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That statement answers only part of what Applicants requested:  Request 2 seeks 

documents concerning transactions BNSF has “considered,” id. at 3–4, not merely those in which 

it took “steps to acquire” another railroad, id. at 4.  BNSF has acknowledged that documents 

responsive to Applicants’ actual request exist, stating, for example, that beginning in spring 2025, 

its “leadership team analyzed the potential transaction involving Union Pacific . . . , potential 

impacts on the industry of a merger between Class I railroads, and how other market participants 

might respond.”  Id. at 4.  BNSF nonetheless has asserted that all such documents are privileged.  

Id. 

In contrast to BNSF, Applicants, CPKC, and CSX all have produced non-privileged 

documents relating to their analyses of potential transactions.  See, e.g., Ex. I, UP_1464518; Ex. J, 

UP_0039385; Ex. K, NS_00038037; Ex. L, CPKC-000002793; Ex. M, CSXT_0000001. 

BNSF’s responses, coupled with the documents produced by the other Class I railroads, 

suggest that BNSF has not actually conducted a search for non-custodial documents responsive to 

this set of requests beyond its lawyers’ conversations with two executives.  Applicants therefore 

asked BNSF to identify the additional steps it had taken to search for such documents, but BNSF 

declined to answer, stating during the parties’ October 16 conference that it does not believe 

Applicants are entitled to that information. 

Your Honor should order BNSF to conduct an adequate search for non-privileged, non-

custodial documents responsive to Applicants’ First Set of Discovery Requests.  Given the 

existence of such documents in the files of every other Class I railroad, it is highly likely that 

BNSF likewise possesses documents that it can and should produce.  It is no answer to say that 

two executives do not think such documents exist.  BNSF should not be permitted to take their 

word without further investigation, and instead should be required to conduct an actual search. 

III. CONCLUSION 

For the foregoing reasons, Applicants respectfully request that Your Honor grant this 

Motion and enter an order directing BNSF to: 

(1)  conduct custodial document searches using the parameters in Appendix A; and 

(2)  conduct an adequate search for non-privileged, non-custodial documents responsive to 

Applicants’ First Set of Discovery Requests. 
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Respectfully submitted, 

 

/s/ Laura Flahive Wu    

Michael L. Rosenthal 

Derek Ludwin 

James J. O’Connell  

Laura Flahive Wu 

Michael M. Maya 

Kevin M. Kelly 

COVINGTON & BURLING LLP 

One CityCenter 

850 Tenth Street, NW 

Washington, DC 20001 

(202) 662-6000 

 

Christina B. Conlin 

James B. Boles 

Tonya W. Conley 

Jennifer L. Galer 

UNION PACIFIC RAILROAD COMPANY 

1400 Douglas Street 

Omaha, NE 68179 

 

Attorneys for Union Pacific 

Corporation and Union Pacific 

Railroad Company 

 

cc:  All Parties of Record 
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Appendix A 

Applicants’ Proposed Custodial Search Parameters1 

 

I. Custodians 

Name Title Relevance 

Katie 

Farmer* 

President and 

Chief Executive 

Officer 

• As President and CEO, Farmer has direct oversight over 

BNSF’s strategic direction, operations, and competitive 

positioning. 

• Farmer has knowledge of BNSF’s assessment of and 

response to the proposed merger, including consideration 

of alternative transactions, internal analyses of 

competitive and operational impact, development of 

responsive applications, and evaluation of the merger’s 

public benefits and alleged harms. 

• Farmer has issued public statements in opposition to the 

merger, arguing that the transaction would eliminate 

competition, raise costs for consumers, and destabilize 

the supply chain, and that BNSF can achieve similar 

benefits through partnership and collaboration rather than 

consolidation. 

Paul 

Bischler* 

Executive Vice 

President and 

Chief Financial 

Officer 

• As CFO, Bischler oversees BNSF’s financial operations, 

pricing strategy, revenue performance, and capital 

allocation. 

• Bischler has knowledge of BNSF’s financial assessment 

of and response to the proposed UP-NS merger, 

including BNSF’s internal financial analyses of the 

merger’s anticipated impact on revenues, pricing, shipper 

costs, and competitive position, as well as financial 

modeling supporting BNSF’s responsive applications. 

• Bischler has knowledge relevant to BNSF’s public 

statements characterizing the merger as “a plan to create 

a railroad far larger than its rivals that will exert market 

power and leverage to maximize prices on shippers.” 

 

1 An asterisk (*) indicates the aspects of these parameters that Applicants understand have been 

agreed upon with BNSF. 
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Name Title Relevance 

Tom 

Williams* 

Executive Vice 

President and 

Chief Marketing 

Officer 

• As CMO, Williams is responsible for BNSF’s 

commercial strategy, customer relationships, intermodal 

and consumer products business lines, and competitive 

positioning within the rail industry. 

• Williams has knowledge of BNSF’s commercial 

assessment of and response to the proposed UP-NS 

merger, including BNSF’s internal analyses of the 

merger’s anticipated impact on BNSF’s competitive 

position, shipper options, pricing, and service quality. 

• Williams has served as one of BNSF’s public 

spokespersons regarding the merger, issuing numerous 

communications to customers and stakeholders from 

January through September 2026. 

Craig 

Morehouse* 

Executive Vice 

President and 

Chief Operations 

Officer 

• As COO, Morehouse has direct oversight of BNSF’s 

network operations and service design, with extensive 

operations leadership experience since 2006. 

• Morehouse has knowledge of BNSF’s operational 

assessment of the merger’s anticipated impact on 

network operations, service performance, interchange 

traffic, and interline arrangements.  Morehouse was 

likely involved in the operational judgments and analyses 

underlying BNSF’s responsive application seeking 

overhead trackage rights. 

Jon 

Gabriel* 

Group Vice 

President, 

Consumer 

Products 

• Gabriel oversees BNSF’s intermodal and automotive 

business units and previously served as VP of Network 

Strategy, Design and Innovation. 

• Gabriel has knowledge of BNSF’s commercial 

assessment of the merger as it relates to intermodal 

traffic and consumer products, including the commercial 

analysis supporting BNSF’s responsive applications. 

• Gabriel has publicly discussed BNSF’s capacity 

investments, including more than 8,000 new intermodal 

parking spaces and 100 miles of new main track on its 

LA-Chicago transcontinental route. 
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Name Title Relevance 

Katie 

Hower 

Group Vice 

President, 

Industrial 

Products 

• Hower oversees BNSF’s industrial segments, including 

chemicals, building products, construction, beverages, 

and perishables, and serves on the STB’s Railroad-

Shipper Transportation Advisory Council. 

• Hower has knowledge of BNSF’s commercial 

assessment of the merger as it relates to industrial 

products traffic, including the alleged risk of exacerbated 

captive shipper exposure to higher rates in the Gulf Coast 

region. 

• Hower has made public statements demonstrating 

knowledge of BNSF’s efforts to improve rail service 

without a merger, relevant to evaluating the merger’s 

claimed benefits. 

Angela 

Caddell 

Group Vice 

President, 

Agriculture & 

Energy Products 

• Caddell has direct oversight of BNSF’s agricultural and 

energy products business, including BNSF’s commercial 

relationships with U.S. agricultural producers and 

shippers.   

• Caddell has knowledge of BNSF’s assessment of, 

response to, and alleged competitive concerns regarding 

the proposed UP-NS merger as it relates to the 

agricultural community. 

Zak 

Andersen 

Chief of Staff 

and Vice 

President, 

Communications 

• As Chief of Staff and VP of Communications, Andersen 

has knowledge of BNSF’s response to the merger, 

including public communications strategy and 

engagement with regulators, lawmakers, and 

stakeholders. 

• Andersen has made numerous public statements 

demonstrating knowledge in these areas and criticizing 

the merger, including by characterizing the merger as “a 

straight Wall Street transaction” that would be “bad for 

competition and only lead to higher rates and fewer 

options for shippers.”  See BNSF Slams Proposed UP-

Norfolk Southern Merger, Hastings Tribune (Oct. 31, 

2025). 
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Name Title Relevance 

Mike 

Smythers 

Vice President, 

Federal 

Government 

Affairs 

• As VP of Federal Government Affairs, Smythers 

oversees BNSF’s engagement with federal lawmakers, 

regulatory agencies, and government stakeholders.  

Smythers thus likely has knowledge of BNSF’s 

communications with the STB, members of Congress, 

and other government officials regarding the merger, 

including BNSF’s advocacy efforts and policy positions. 

• Smythers also likely possesses information concerning 

BNSF’s coordination with other stakeholders—including 

shippers, agricultural groups, and labor unions—

opposing the merger and BNSF’s assessment of the 

regulatory and political landscape surrounding the STB’s 

review. 

Carl Ice Former President 

and CEO 

• Ice previously served as BNSF’s President and Chief 

Executive Officer with ultimate executive authority over 

the railroad’s strategic direction, operations, and 

competitive positioning.  Ice thus has historical 

knowledge of BNSF’s strategic planning, competitive 

positioning, and prior assessments of rail industry 

consolidation, including any consideration of merger 

transactions or strategic combinations during his tenure. 

• Ice likely possessed information concerning BNSF’s 

long-term views on industry structure, competitive 

dynamics among Class I railroads, and the potential 

effects of further consolidation on BNSF’s business. 

Julie 

Piggott 

Former 

Executive Vice 

President and 

Chief Financial 

Officer 

• Piggott previously served as BNSF’s Chief Financial 

Officer with oversight of the railroad’s financial 

operations, pricing strategy, and capital allocation. 

• Piggott has knowledge of BNSF’s historical perspective 

on rail industry consolidation and the regulatory 

landscape governing major railroad mergers.  Indeed, 

Piggott has made public statements regarding regulatory 

challenges facing rail industry mergers.  See, e.g., Claire 

Boston, Buffett’s Rail CFO Sees Challenges for Rivals 

Seeking to Merge, Bloomberg (Nov. 10, 2015). 

COVINGTON 



 

 

 

November 5, 2026 

Page 11 

 

Name Title Relevance 

Stevan 

Bobb 

Former 

Executive Vice 

President and 

Chief Marketing 

Officer 

• Bobb previously served as CMO with oversight of 

BNSF’s commercial strategy, marketing operations, and 

customer relationships.  Bobb has historical knowledge 

of BNSF’s commercial assessment of mergers, including 

internal analyses of their anticipated impacts on shipper 

options, pricing, and BNSF’s competitive position. 

• Bobb likely possessed information concerning BNSF’s 

customer communications regarding the proposed 

merger and BNSF’s development of commercial 

strategies in response to the anticipated competitive 

landscape following the merger. 

Matt Igoe Former 

Executive Vice 

President of 

Operations 

• Igoe previously served as BNSF’s Executive Vice 

President of Operations with direct oversight of the 

railroad’s network operations, service performance, and 

operational efficiency.  Igoe thus has historical 

knowledge of BNSF’s operational capabilities, network 

capacity, service design, and competitive positioning that 

is relevant to evaluating Applicants’ claims regarding 

operational efficiencies and service improvements from 

the proposed merger. 

• Igoe likely possessed information concerning BNSF’s 

prior assessments of interline operations, interchange 

arrangements, and the operational challenges historically 

associated with major rail mergers. 

Matt 

Garland 

Former COO • Garland previously served as BNSF’s COO with 

responsibility for day-to-day operations, network 

performance, and service delivery.  Garland thus has 

historical knowledge of BNSF’s operational strategy, 

capacity planning, and service performance that is 

relevant to assessing the merger’s potential impact on rail 

service and competition. 

• Garland likely possessed information concerning 

BNSF’s historical experience with post-merger service 

disruptions in the rail industry and BNSF’s internal 

views on the operational risks of further industry 

consolidation. 
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Name Title Relevance 

Colby 

Tanner 

Former Group 

Vice President 

of Industrial 

Products 

• Tanner previously served as BNSF’s Group Vice 

President of Industrial Products with oversight of sales 

and marketing for BNSF’s industrial segments, including 

chemicals, building products, and manufacturing-related 

freight.  Tanner thus has historical knowledge of BNSF’s 

commercial relationships with industrial shippers and 

BNSF’s competitive positioning in industrial freight 

markets that may be affected by the proposed merger. 

• Tanner likely possessed information concerning the 

competitive dynamics in industrial freight markets, 

shipper concerns regarding rail service options, and the 

potential impact of reduced competition on industrial 

customers—including those in the Gulf Coast chemical 

corridor. 

 

II. Date Ranges 

• Start Date:  

o July 29, 2024 for searches relating to impacts of the Proposed Transaction 

(Requests 3–9, 12–15, 17, and 30).* 

o January 1, 2019 for all other requests (Requests 2, 10, 11, 16, and 22–29).  

• End Date:  February 17, 2026.* 

III. Responsiveness Criteria 

1. Non-privileged materials related to actual or potential combinations, joint ventures, 

alliances, partnerships, or other cooperative arrangements between BNSF and other 

Class I railroads, customers, intermodal marketing companies, ports, and Class II/III 

railroads.2 

2. Non-privileged materials related to competition, consolidation, and growth in the rail 

industry.* 

3. Non-privileged materials related to the impacts of the Proposed Transaction on rates, 

routes, services, revenues, costs, expenses, operations, investments, traffic volumes, 

 

2 Agreed-upon except with respect to the italicized, underlined text. 
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service offerings, markets, market shares, growth, financial viability, or competitive 

positions.* 

4. Non-privileged materials related to risks of the Proposed Transaction, including risks 

related to costs, services, interchanges, competition, integration, or personnel.3 

5. Non-privileged materials related to the impacts of the Proposed Transaction on KCT, 

PPU, TRRA, TTX, and/or other shared industry assets or joint ventures.* 

6. Non-privileged materials related to the alleged potential or projected public benefits 

of the Proposed Transaction, including diversions of railroad or truck traffic, 

operating efficiencies, cost savings, and benefits relating to short lines, ports, and 

committed gateway pricing.4 

7. Non-privileged materials related to the efficacy and benefits of interline 

arrangements.* 

8. Non-privileged materials related to the Proposed Transaction’s impacts on interline 

arrangements or other cooperative arrangements with other rail carriers.* 

9. Non-privileged final studies, analyses, and reports relating to the 1997 I-5 

Proportional Rate Agreement.* 

10. Non-privileged materials related to BNSF’s responses to the Proposed Transaction, 

including consideration of alternative transactions. 

11. Non-privileged materials related to BNSF’s pricing and growth strategies, including 

(but not limited to) materials relating to Precision Scheduled Railroading and offers to 

customers opening new facilities. 

 

 

3 Agreed-upon except with respect to the italicized, underlined text. 

4 Agreed-upon except with respect to the italicized, underlined text. 
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1

From: Thompson, McClain <mcclain.thompson@kirkland.com>
Sent: Thursday, September 24, 2026 2:35 PM
To: Maya, Michael; Kelly, Kevin; Donovan, Daniel T.; Joseph, Neil; McCarrick, T.J.; Durling, 

Gabi; Volbrecht, Tate D.
Cc: Flahive Wu, Laura; Rosenthal, Michael; Damitio, Daniel; Magcale, Jamie Dominique U; 

Ludwin, Derek; Korman, Marc; Warren, Matthew J.; William Mullins; ratkins; Laudone, 
Stephen S.; Korman, Marc; Spencer Naake; OpalDisco

Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF

[EXTERNAL]
We’ll provide our proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit 
reports to follow. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004
T +1 202 389 5292   
M +1 917 545 6401

----------------------------------------------------- 
mcclain.thompson@kirkland.com 

From: Maya, Michael <mmaya@cov.com>  
Sent: Thursday, September 24, 2026 1:58 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 

                                             

McClain, 

Thanks for your response.  Could you send everything in your proposal except the hit reports on October 5, and 
then follow up with the hit reports later that week as they are ready?  That would be fine with us and would 
promote the objective of moving this process forward as efficiently as possible. 

Thanks, 

Mike 
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Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Thursday, September 24, 2026 12:42 PM 
To: Maya, Michael <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Durling, Gabi 
<gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Ludwin, Derek <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Mike – 

We should stick with October 9 as the target, but if our proposal + hit counts are ready by October 5, we’ll provide it 
then.  We expect that some of the business days the week of October 5 will be needed to complete the processing and 
hit report preparation.  In all events, when the proposal and hit counts are ready, we’ll provide it.  Our October 9 target 
date applies to the custodians from whom we are preparing to agree to collect.  

BNSF will provide a responsiveness criteria sheet when we make our proposal.   

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 
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From: Maya, Michael <mmaya@cov.com>  
Sent: Wednesday, September 23, 2026 4:19 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Brier, Grace C. <grace.brier@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                       

 

McClain, 

Thanks for speaking earlier today.  We appreciate BNSF’s proposal to provide by October 9 the custodians, 
search terms, and date ranges, as well as the resulting hit reports, that BNSF proposes to use for its custodial 
document productions in response to Applicants’ First and Second Discovery Requests.   

We request two modest modifications to your proposal.  First, we request that you provide BNSF’s proposed 
search parameters by October 5, rather than October 9, so that the parties can begin meeting and conferring by 
October 8 and then have a full two weeks to negotiate before the October 22 deadline for submissions to be 
heard by the ALJ on October 30.  Second, we request that BNSF’s proposed search parameters include either 
proposed responsiveness criteria or, in the alternative, a list of the RFPs in response to which you do and do not 
propose to conduct custodial searches (as well as any buckets or categories of otherwise responsive documents 
for which you do not intend to perform custodial searches). 

Please let us know by 10 am Eastern tomorrow if these two modifications are acceptable. 

Thanks, 

Mike 

 
Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Monday, September 21, 2026 7:52 AM 
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To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Let’s start with UP’s specific basis for each of the requested custodians below.   I’m free Wednesday afternoon.   

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 18, 2026 4:08 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                             

 

McClain, 

Please let us know BNSF’s availability to confer as requested below. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 



5

T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Kelly, Kevin  
Sent: Thursday, September 17, 2026 1:41 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

McClain, 

Other than indicating that your review protocol likely will involve TAR and that you likely will not agree to produce 
documents from all of the custodians we identified, your email does not provide the information we 
sought.  BNSF’s refusal or inability to provide that information more than a month after your August 12 
communication is not reasonable, especially in light of the schedule in this matter.  Please let us know when you 
are available to meet and confer about this between mid-day on Tuesday and the end of the day on Wednesday. 

On the same call, in addition to discussing the information we requested in our September 11 email, we also 
would like to discuss a schedule for (1) search term hit reports, (2) search term and custodian negotiations, (3) 
briefing and hearing of any disputes relating to the foregoing, (4) the commencement of custodial productions, and 
(5) substantial completion of custodial productions. 

We look forward to receiving your availability for next Tuesday and Wednesday. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Wednesday, September 16, 2026 6:16 PM 
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To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Kevin – 

Thanks for the note.  We are actively working to scope a custodial search protocol, and we will circle back with a 
proposal that we believe will appropriately target case-relevant information from a non-applicant in a proportional 
matter.  Once we complete that work, we will confer with you about our search process.  Our custodian proposal will 
include some – but not all – of the names in UP’s email, which is overbroad and not tailored to target case-relevant 
information.   

We do expect that our search process will include some technology assisted review, and we will provide a disclosure 
about our protocol once we finalize it. 

We are working on amendments to our responses to UP’s second set of discovery requests and will serve those 
amendments once we complete our assessments with our client. 

Meanwhile, we will continue to make rolling productions.   

We will be in touch.  

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 11, 2026 4:57 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
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<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                    

 

McClain, 

On August 12, you indicated that BNSF would be agreeing to search for additional documents in response to 
Applicants’ discovery requests.  You further stated that BNSF would be amending its written responses and 
objections and would be conducting ESI collections and review.  Since you provided that update more than for 
weeks ago, BNSF has neither amended its written responses nor provided any additional information regarding its 
search parameters.   

Please provide no later than Wednesday, September 16, information regarding the search parameters that BNSF 
intends to use to identify documents responsive to Applicants’ discovery requests.  At a minimum, please:  

1. Explain whether you are conducting custodial and/or non-custodial searches to identify responsive 
documents for each of Applicants’ RFPs. 

2. Explain whether you are limiting your searches to a subset of the documents requested by each RFP.  If so, 
explain what limitations you are applying for each RFP. 

3. Identify the custodians whose ESI you are collecting and processing to search. 
4. Disclose the search terms you are using. 
5. Disclose the date cutoƯs you are using. 
6. Explain whether you are employing TAR.  If so, explain how you are employing TAR. 

Although BNSF has an independent obligation to identify custodians to search for responsive documents, 
Applicants have identified the following individuals likely to possess responsive documents who should be 
included as custodians.  For the former employees that are listed, please confirm whether BNSF still possesses 
custodial ESI for these employees.  To the extent BNSF no longer possesses custodial ESI for the former 
employees, we will need to identify other individuals to cover the relevant time periods and subject matter.  Please 
let us know promptly if you are refusing to search these custodians’ files for responsive documents. 

 Katie Farmer 
 Paul Bischler 
 Zak Anderson 
 Craig Morehouse 
 Tom Williams 
 Jon Gabriel 
 Angela Caddell 
 Katie Hower 
 Mike Smythers 
 Carl Ice 
 Julie Piggott 
 Matt Igoe 
 Matt Garland 
 Stevan Bobb 
 Colby Tanner 
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Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
   
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 



Exhibit B



1

From: Thompson, McClain <mcclain.thompson@kirkland.com>
Sent: Monday, October 5, 2026 7:47 PM
To: Maya, Michael; Kelly, Kevin; Donovan, Daniel T.; Joseph, Neil; McCarrick, T.J.; Durling, 

Gabi; Volbrecht, Tate D.
Cc: Flahive Wu, Laura; Rosenthal, Michael; Damitio, Daniel; Magcale, Jamie Dominique U; 

Ludwin, Derek; Korman, Marc; Warren, Matthew J.; William Mullins; ratkins; Laudone, 
Stephen S.; Korman, Marc; Spencer Naake; OpalDisco

Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF
Attachments: 2026.10.05 BNSF Search Proposals.pdf

[EXTERNAL]
Please see attached for BNSF’s October 5 disclosure. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004
T +1 202 389 5292   
M +1 917 545 6401

----------------------------------------------------- 
mcclain.thompson@kirkland.com 

From: Thompson, McClain  
Sent: Friday, October 2, 2026 12:49 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 

Since Kevin might have inadvertently misstated our agreement at today’s hearing, we said:  BNSF will provide our 
proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit reports to follow. 

Per that agreement, on Monday, BNSF will provide our custodian, date range, and responsiveness criteria proposals. 

We remain on track to provide the search terms and hit reports next week, and we will do so by no later than Oct. 9.  If 
the search terms and hit reports are ready before Oct. 9, we will provide them before Oct. 9. 

Please see the thread below. 
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McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Thursday, September 24, 2026 2:35 PM 
To: 'Maya, Michael' <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

We’ll provide our proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit 
reports to follow. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Maya, Michael <mmaya@cov.com>  
Sent: Thursday, September 24, 2026 1:58 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
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McClain, 

Thanks for your response.  Could you send everything in your proposal except the hit reports on October 5, and 
then follow up with the hit reports later that week as they are ready?  That would be fine with us and would 
promote the objective of moving this process forward as efficiently as possible. 

Thanks, 

Mike 

 
Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Thursday, September 24, 2026 12:42 PM 
To: Maya, Michael <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Durling, Gabi 
<gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Ludwin, Derek <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Mike – 

We should stick with October 9 as the target, but if our proposal + hit counts are ready by October 5, we’ll provide it 
then.  We expect that some of the business days the week of October 5 will be needed to complete the processing and 
hit report preparation.  In all events, when the proposal and hit counts are ready, we’ll provide it.  Our October 9 target 
date applies to the custodians from whom we are preparing to agree to collect.  

BNSF will provide a responsiveness criteria sheet when we make our proposal.   

Thanks, 

McClain 
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McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Maya, Michael <mmaya@cov.com>  
Sent: Wednesday, September 23, 2026 4:19 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Brier, Grace C. <grace.brier@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                       

 

McClain, 

Thanks for speaking earlier today.  We appreciate BNSF’s proposal to provide by October 9 the custodians, 
search terms, and date ranges, as well as the resulting hit reports, that BNSF proposes to use for its custodial 
document productions in response to Applicants’ First and Second Discovery Requests.   

We request two modest modifications to your proposal.  First, we request that you provide BNSF’s proposed 
search parameters by October 5, rather than October 9, so that the parties can begin meeting and conferring by 
October 8 and then have a full two weeks to negotiate before the October 22 deadline for submissions to be 
heard by the ALJ on October 30.  Second, we request that BNSF’s proposed search parameters include either 
proposed responsiveness criteria or, in the alternative, a list of the RFPs in response to which you do and do not 
propose to conduct custodial searches (as well as any buckets or categories of otherwise responsive documents 
for which you do not intend to perform custodial searches). 

Please let us know by 10 am Eastern tomorrow if these two modifications are acceptable. 

Thanks, 

Mike 

 
Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
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www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Monday, September 21, 2026 7:52 AM 
To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Let’s start with UP’s specific basis for each of the requested custodians below.   I’m free Wednesday afternoon.   

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 18, 2026 4:08 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                             

 

McClain, 
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Please let us know BNSF’s availability to confer as requested below. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Kelly, Kevin  
Sent: Thursday, September 17, 2026 1:41 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

McClain, 

Other than indicating that your review protocol likely will involve TAR and that you likely will not agree to produce 
documents from all of the custodians we identified, your email does not provide the information we 
sought.  BNSF’s refusal or inability to provide that information more than a month after your August 12 
communication is not reasonable, especially in light of the schedule in this matter.  Please let us know when you 
are available to meet and confer about this between mid-day on Tuesday and the end of the day on Wednesday. 

On the same call, in addition to discussing the information we requested in our September 11 email, we also 
would like to discuss a schedule for (1) search term hit reports, (2) search term and custodian negotiations, (3) 
briefing and hearing of any disputes relating to the foregoing, (4) the commencement of custodial productions, and 
(5) substantial completion of custodial productions. 

We look forward to receiving your availability for next Tuesday and Wednesday. 

Best, 

Kevin 

 
Kevin Kelly 
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Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Wednesday, September 16, 2026 6:16 PM 
To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Kevin – 

Thanks for the note.  We are actively working to scope a custodial search protocol, and we will circle back with a 
proposal that we believe will appropriately target case-relevant information from a non-applicant in a proportional 
matter.  Once we complete that work, we will confer with you about our search process.  Our custodian proposal will 
include some – but not all – of the names in UP’s email, which is overbroad and not tailored to target case-relevant 
information.   

We do expect that our search process will include some technology assisted review, and we will provide a disclosure 
about our protocol once we finalize it. 

We are working on amendments to our responses to UP’s second set of discovery requests and will serve those 
amendments once we complete our assessments with our client. 

Meanwhile, we will continue to make rolling productions.   

We will be in touch.  

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 
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From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 11, 2026 4:57 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                    

 

McClain, 

On August 12, you indicated that BNSF would be agreeing to search for additional documents in response to 
Applicants’ discovery requests.  You further stated that BNSF would be amending its written responses and 
objections and would be conducting ESI collections and review.  Since you provided that update more than for 
weeks ago, BNSF has neither amended its written responses nor provided any additional information regarding its 
search parameters.   

Please provide no later than Wednesday, September 16, information regarding the search parameters that BNSF 
intends to use to identify documents responsive to Applicants’ discovery requests.  At a minimum, please:  

1. Explain whether you are conducting custodial and/or non-custodial searches to identify responsive 
documents for each of Applicants’ RFPs. 

2. Explain whether you are limiting your searches to a subset of the documents requested by each RFP.  If so, 
explain what limitations you are applying for each RFP. 

3. Identify the custodians whose ESI you are collecting and processing to search. 
4. Disclose the search terms you are using. 
5. Disclose the date cutoƯs you are using. 
6. Explain whether you are employing TAR.  If so, explain how you are employing TAR. 

Although BNSF has an independent obligation to identify custodians to search for responsive documents, 
Applicants have identified the following individuals likely to possess responsive documents who should be 
included as custodians.  For the former employees that are listed, please confirm whether BNSF still possesses 
custodial ESI for these employees.  To the extent BNSF no longer possesses custodial ESI for the former 
employees, we will need to identify other individuals to cover the relevant time periods and subject matter.  Please 
let us know promptly if you are refusing to search these custodians’ files for responsive documents. 

 Katie Farmer 
 Paul Bischler 
 Zak Anderson 
 Craig Morehouse 
 Tom Williams 
 Jon Gabriel 
 Angela Caddell 
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 Katie Hower 
 Mike Smythers 
 Carl Ice 
 Julie Piggott 
 Matt Igoe 
 Matt Garland 
 Stevan Bobb 
 Colby Tanner 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
   
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 



Exhibit C



   

STB Docket No. FD 36873 – BNSF’s Search Proposals 

BNSF Custodians:  Paul Bischler (Chief Financial Officer), Katie Farmer (Chief Executive 
Officer), Craig Morehouse (Chief Operating Officer), and Tom Williams (Chief Marketing 
Officer). 

Date Range for BNSF Searches:  July 29, 2024 to July 29, 2025 (except as noted below). 

BNSF’s Responsiveness Criteria:  BNSF will conduct a reasonable search for the following: 

• Non-privileged materials related to actual or potential joint ventures, alliances, partnerships, 
or other cooperative arrangements between BNSF and other Class I railroads, customers, and 
intermodal marketing companies.   

• Non-privileged materials related to competition, consolidation, and growth in the rail 
industry.   

• Non-privileged materials related to the impacts of the Proposed Transaction on rates, routes, 
services, revenues, costs, expenses, operations, investments, traffic volumes, service 
offerings, markets, market shares, growth, financial viability, or competitive positions. 

• Non-privileged materials related to risks of the Proposed Transaction, including risks related 
to costs, services, interchanges, competition, or personnel.   

• Non-privileged materials related to the impacts of the Proposed Transaction on KCT, PPU, 
TRRA, TTX, and/or other shared industry assets or joint ventures.   

• Non-privileged materials related to the alleged potential or projected public benefits of the 
Proposed Transaction, including diversions of railroad or truck traffic, operating efficiencies, 
or cost savings. 

• Non-privileged materials related to the efficacy and benefits of interline arrangements. 

• Non-privileged materials related to the Proposed Transaction’s impacts on interline 
arrangements or other cooperative arrangements with other rail carriers.  

• Non-privileged final studies, analyses, and reports relating to the 1997 I-5 Proportional Rate 
Agreement.  
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From: Thompson, McClain <mcclain.thompson@kirkland.com>
Sent: Friday, October 16, 2026 3:48 PM
To: Maya, Michael; Kelly, Kevin; Donovan, Daniel T.; Joseph, Neil; McCarrick, T.J.; Durling, 

Gabi; Volbrecht, Tate D.
Cc: Flahive Wu, Laura; Rosenthal, Michael; Damitio, Daniel; Magcale, Jamie Dominique U; 

Ludwin, Derek; Korman, Marc; Warren, Matthew J.; William Mullins; ratkins; Laudone, 
Stephen S.; Korman, Marc; Spencer Naake; OpalDisco

Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF
Attachments: BNSF TAR Protocol.pdf

[EXTERNAL]
Please see attached for our TAR protocol. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004
T +1 202 389 5292   
M +1 917 545 6401

----------------------------------------------------- 
mcclain.thompson@kirkland.com 

From: Thompson, McClain  
Sent: Friday, October 9, 2026 5:59 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 

Covington Team – 

We write further to our e-discovery disclosures.  Consistent with our efforts to identify a reasonable, efficient, and 
defensible process for identifying and producing responsive documents, BNSF has elected to forgo the use of search 
term and instead use a TAR process.  BNSF will provide a TAR disclosure next week. 

Thanks, 

McClain 
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McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Monday, October 5, 2026 7:47 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

Please see attached for BNSF’s October 5 disclosure. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Friday, October 2, 2026 12:49 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

Since Kevin might have inadvertently misstated our agreement at today’s hearing, we said:  BNSF will provide our 
proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit reports to follow.   
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Per that agreement, on Monday, BNSF will provide our custodian, date range, and responsiveness criteria proposals.   

We remain on track to provide the search terms and hit reports next week, and we will do so by no later than Oct. 9.  If 
the search terms and hit reports are ready before Oct. 9, we will provide them before Oct. 9. 

Please see the thread below. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Thursday, September 24, 2026 2:35 PM 
To: 'Maya, Michael' <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

We’ll provide our proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit 
reports to follow. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Maya, Michael <mmaya@cov.com>  
Sent: Thursday, September 24, 2026 1:58 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
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Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                             

 

McClain, 

Thanks for your response.  Could you send everything in your proposal except the hit reports on October 5, and 
then follow up with the hit reports later that week as they are ready?  That would be fine with us and would 
promote the objective of moving this process forward as efficiently as possible. 

Thanks, 

Mike 

 
Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Thursday, September 24, 2026 12:42 PM 
To: Maya, Michael <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Durling, Gabi 
<gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Ludwin, Derek <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Mike – 

We should stick with October 9 as the target, but if our proposal + hit counts are ready by October 5, we’ll provide it 
then.  We expect that some of the business days the week of October 5 will be needed to complete the processing and 
hit report preparation.  In all events, when the proposal and hit counts are ready, we’ll provide it.  Our October 9 target 
date applies to the custodians from whom we are preparing to agree to collect.  
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BNSF will provide a responsiveness criteria sheet when we make our proposal.   

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Maya, Michael <mmaya@cov.com>  
Sent: Wednesday, September 23, 2026 4:19 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Brier, Grace C. <grace.brier@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                       

 

McClain, 

Thanks for speaking earlier today.  We appreciate BNSF’s proposal to provide by October 9 the custodians, 
search terms, and date ranges, as well as the resulting hit reports, that BNSF proposes to use for its custodial 
document productions in response to Applicants’ First and Second Discovery Requests.   

We request two modest modifications to your proposal.  First, we request that you provide BNSF’s proposed 
search parameters by October 5, rather than October 9, so that the parties can begin meeting and conferring by 
October 8 and then have a full two weeks to negotiate before the October 22 deadline for submissions to be 
heard by the ALJ on October 30.  Second, we request that BNSF’s proposed search parameters include either 
proposed responsiveness criteria or, in the alternative, a list of the RFPs in response to which you do and do not 
propose to conduct custodial searches (as well as any buckets or categories of otherwise responsive documents 
for which you do not intend to perform custodial searches). 

Please let us know by 10 am Eastern tomorrow if these two modifications are acceptable. 

Thanks, 

Mike 
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Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Monday, September 21, 2026 7:52 AM 
To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Let’s start with UP’s specific basis for each of the requested custodians below.   I’m free Wednesday afternoon.   

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 18, 2026 4:08 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
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McClain, 

Please let us know BNSF’s availability to confer as requested below. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Kelly, Kevin  
Sent: Thursday, September 17, 2026 1:41 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

McClain, 

Other than indicating that your review protocol likely will involve TAR and that you likely will not agree to produce 
documents from all of the custodians we identified, your email does not provide the information we 
sought.  BNSF’s refusal or inability to provide that information more than a month after your August 12 
communication is not reasonable, especially in light of the schedule in this matter.  Please let us know when you 
are available to meet and confer about this between mid-day on Tuesday and the end of the day on Wednesday. 

On the same call, in addition to discussing the information we requested in our September 11 email, we also 
would like to discuss a schedule for (1) search term hit reports, (2) search term and custodian negotiations, (3) 
briefing and hearing of any disputes relating to the foregoing, (4) the commencement of custodial productions, and 
(5) substantial completion of custodial productions. 

We look forward to receiving your availability for next Tuesday and Wednesday. 

Best, 
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Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Wednesday, September 16, 2026 6:16 PM 
To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Kevin – 

Thanks for the note.  We are actively working to scope a custodial search protocol, and we will circle back with a 
proposal that we believe will appropriately target case-relevant information from a non-applicant in a proportional 
matter.  Once we complete that work, we will confer with you about our search process.  Our custodian proposal will 
include some – but not all – of the names in UP’s email, which is overbroad and not tailored to target case-relevant 
information.   

We do expect that our search process will include some technology assisted review, and we will provide a disclosure 
about our protocol once we finalize it. 

We are working on amendments to our responses to UP’s second set of discovery requests and will serve those 
amendments once we complete our assessments with our client. 

Meanwhile, we will continue to make rolling productions.   

We will be in touch.  

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
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Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 11, 2026 4:57 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                    

 

McClain, 

On August 12, you indicated that BNSF would be agreeing to search for additional documents in response to 
Applicants’ discovery requests.  You further stated that BNSF would be amending its written responses and 
objections and would be conducting ESI collections and review.  Since you provided that update more than for 
weeks ago, BNSF has neither amended its written responses nor provided any additional information regarding its 
search parameters.   

Please provide no later than Wednesday, September 16, information regarding the search parameters that BNSF 
intends to use to identify documents responsive to Applicants’ discovery requests.  At a minimum, please:  

1. Explain whether you are conducting custodial and/or non-custodial searches to identify responsive 
documents for each of Applicants’ RFPs. 

2. Explain whether you are limiting your searches to a subset of the documents requested by each RFP.  If so, 
explain what limitations you are applying for each RFP. 

3. Identify the custodians whose ESI you are collecting and processing to search. 
4. Disclose the search terms you are using. 
5. Disclose the date cutoƯs you are using. 
6. Explain whether you are employing TAR.  If so, explain how you are employing TAR. 

Although BNSF has an independent obligation to identify custodians to search for responsive documents, 
Applicants have identified the following individuals likely to possess responsive documents who should be 
included as custodians.  For the former employees that are listed, please confirm whether BNSF still possesses 
custodial ESI for these employees.  To the extent BNSF no longer possesses custodial ESI for the former 
employees, we will need to identify other individuals to cover the relevant time periods and subject matter.  Please 
let us know promptly if you are refusing to search these custodians’ files for responsive documents. 

 Katie Farmer 
 Paul Bischler 
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 Zak Anderson 
 Craig Morehouse 
 Tom Williams 
 Jon Gabriel 
 Angela Caddell 
 Katie Hower 
 Mike Smythers 
 Carl Ice 
 Julie Piggott 
 Matt Igoe 
 Matt Garland 
 Stevan Bobb 
 Colby Tanner 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
   
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  



Exhibit E

Filed under seal pursuant to the Protective Order



Exhibit F



1

From: Kelly, Kevin
Sent: Tuesday, September 29, 2026 11:39 AM
To: Thompson, McClain; Cabbell, Travis; Rosenthal, Michael; ratkins; 

*owilliams@steptoe.com; matelisj@sullcrom.com; rrudolph1022@gmail.com;
mfm@vnf.com; railcents@comcast.net; info@iowaagriculture.gov;
buckmanrailroadcorrespondence@googlegroups.com; info@airalliancehouston.org;
hildrethk@ugicorp.com; sletcher@ndgda.org; jordan.goerger@ardentmills.com; jen-
ann.lee@calsta.ca.gov; bluc@bacpdx.org; deb.barber@ci.stpaul.mn.us;
jack.arriaga@portlandoregon.gov; mkonz@mankatomn.gov;
gregg.pittelkow@corteva.com; kevinarquit@quinnemanuel.com; coyfortenberry1
@gmail.com; jodonnell@elpc.org; parker@viariogrande.org; aluised@sullcrom.com;
keithj@dsllog.com; cgonzalez@cityofcudahyca.gov; alejandra.salinas@houstontx.gov;
cfs_contract_admin@dteenergy.com; shawn.johnson@friedfrank.com;
lgorski@farmingtonmn.gov; kknichel@knichellogistics.com; jgilbert@fletcher-
sippel.com; signinstaller210@yahoo.com; paulk@highlinegrain.com;
anolan@anacostia.com; efoley@mtahq.org; mfreeman3@marathonpetroleum.com;
mark.kittel@ohioago.gov; christian.corrigan@mt.gov; caitlin.madden@wisconsin.gov;
stb.monitoring@valero.com; hmhancock@mac.com; mburton@semmes.com;
barbara.thoman@allaboardmn.org; mariia.zimmerman@drpt.virginia.gov;
rolltide372109@gmail.com; Donovan, Daniel T.; redelman@mooneygreen.com;
cspitulnik@kaplankirsch.com; cath.santamaria@gmail.com; carolyne@ceic.cc;
steven.orban@myfloridalegal.com; tom@twilcoxlaw.com; eric.eidlin@sanjoseca.gov;
cwismer@ctscement.com; eenson@crowell.com; matthew.yanez@dot.gov;
mcole@usdg.com; mwilloughby@whdlawyers.com; zbevins@gmail.com;
jason.biggs@wsdot.wa.gov; guadamudm@ag.louisiana.gov; ltucker@ag.nv.gov;
pmukerjee@earthjustice.org; abk@sloverandloftus.com; tyellen@pdnfoundation.org;
clay.dippel@gmail.com; karyn.booth@thompsonhine.com;
james.thomas@mail.house.gov; jason.tutrone@thompsonhine.com; njdot-stb.36873
@dot.nj.gov; mitchelwalker219@gmail.com; don.amlin@usdoj.gov; mario.castillo2
@houstontx.gov; ahirschkorn@kaplankirsch.com; superneighborhood63@gmail.com;
gallegosrt@sbcglobal.net; jhthompson@law.ga.gov; saaket.pradhan@ag.ny.gov;
rdr@sloverandloftus.com; brian.amis@houstontx.gov; mbarth@unitedsugarpr.com;
justin.sherlock@ndsga.com; nicks@ndgga.com; tmiddleton@omnitrax.com;
kpattison@pattisoncompany.com; pkrogman@njtransit.com;
michelle.scelson@railnola.com; mewilson@commerce.nc.gov; ian.hlavacek@gmail.com;
joseph.summersrt@gmail.com; matthew.johnston@ilsoy.org;
njohnson@baileyglasser.com; loriedwards@utah.gov; uipalogistics@utah.gov; Warren,
Matthew J.; alexlarams@earthlink.net; elliotlawrence@agutah.gov; tlitwiler@fletcher-
sippel.com; matthew.reinhart@hfsinclair.com; vquinn@fletcher-sippel.com;
khart@cmap.illinois.gov; afultz@kaplankirsch.com; spencer.hightower@crh.com;
kgardiner@crowell.com; Reilly, Matt; pap@sloverandloftus.com;
jeff@fraleycorporation.com; diego.porroa@mail.house.gov;
matt@ironhorseresources.com; karina@friendsoffondepark.org;
patton@ohiosenate.gov; stb@hubgroup.com; kjd@sloverandloftus.com;
matt.dietrich@dot.ohio.gov; jpeterso@ndwheat.com; kohler@nlc.org;
meter_rihn@hotmail.com; selina.figueroa@oxea.com; neil.maunu@pnwa.net;
parkergward@gmail.com; jcuomo@lcbf.com; wmullins@mullinslawgroup.net;
tschweiss@peabodyenergy.com; chris@eykamp.com; bjanowski@mdot.maryland.gov;
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To: davin@mveda.com; edward.arc.stb@gmail.com; patrick.flesch@modot.mo.gov; 
stacy.e.flippin.civ@army.mil; cdavid@wvago.gov; anna@skippergroup.org; 
aaron.cooper114645@gmail.com; adanflores@yahoo.com; dj.stadtler@vpra.virginia.gov; 
eric.wessan@ag.iowa.gov; mwmartin@agutah.gov; zachary.pohlman@nebraska.gov; 
tim.smith@doj.oregon.gov; paul.hemmersbaugh@us.dlapiper.com; scott.singleton99
@gmail.com; cnlambos@lambosfirm.com; amber.fly@oag.texas.gov; 
walker@khlaw.com; efanchiang@crowell.com; jad.itani@dot.wi.gov; gabe.freeman24
@gmail.com; efleischmann11@yahoo.com; cfrometa@downeyca.org; 
barbomber@hotmail.com; jputnam@kaplankirsch.com; ageorge@kozloffstoudt.com; 
dmj@sloverandloftus.com; tcollazzi@lcbf.com; siyer@kaplankirsch.com; 
liz@senatorventura.com; maryannmanion@gmail.com; matt@ransomministries.com; 
sara.razi@stblaw.com; paulettekukuk@gmail.com; jmathews@narprail.org; 
administrative@portfreeport.com; klgoubeaux@gmail.com; justincgreen8@gmail.com; 
jsm0911@icloud.com; lanceu34@icloud.com; jruble@maherterminals.com; 
*pdenton@steptoe.com; bbarnes@cmap.illinois.gov; joshblake@travero.com; 
capt.trey@yahoo.com; paul.hunt@usda.gov; antitrust@attorneygeneral.gov; 
agermain@wasterecycling.org; imikati@nrdc.org; mliguori@dsny.nyc.gov; 
jason.osborn@illinois.gov; maria.hobbs@iowadot.us; mharrell2@icloud.com; 
nachabea@ag.louisiana.gov; bleibergja@outlook.com; sapeachey@mqblaw.com; 
rwimbish@fletcher-sippel.com; robert.weinstock@law.northwestern.edu; 
william.young@wyo.gov; jcalareso@gdwo.net; traviswdecock@yahoo.com; Glover, 
Matthew; dan@m4cg.com; b155549@gmail.com; williamslindsay123@gmail.com; 
diehl@atda.org; chris.haas@wisetechglobal.com; katherine.parker@gcrd.net; 
bolmos@paramountcity.gov; mbriley@shumaker.com; 
heber.marquez@cityofmaywood.org; chadsee@freezerlongline.biz; rgarcia@sspmn.org; 
logan.harper@cmc.com; colinpfinney7603@gmail.com; jacqueline.bailey@chsinc.com; 
bgarafola5@gmail.com; David Meyer; justin.curry@coag.gov; fink@ble-t.org; 
b.fall@cedar-rapids.org; gplant@tatachemicals.com; rstotser@msnattorneys.com; 
twarner@nirpc.org; jason.himmer@nucor.com; rbach@rgpc.com; 
rao@openmarketsinstitute.org; theodore.hunt@dentons.com; chris.garbarino@pnct.net; 
nancynabors@sbcglobal.net; justin@mfu.org; apena@wheatworld.org; 
jill_brubaker@americanchemistry.com; natelukefahr@gmail.com; 
rharrington@primeinc.com; dfellon@progressiverail.com; richard@aradc.org; 
kellyreese@gmail.com; pbeety@lmc.org; knoxcountyareapartnership@gmail.com; 
john@movecoal.org; daubs.thompson@navenergy.com; scawley@jordanprice.com; 
aubrey@shermandunn.com; mmillman@indot.in.gov; marcie@adaptivedancing.com; 
lvanhouwelingen@crowell.com; jbarlow@portofvirginia.com; 
smontgomery@fortworthchamber.com; ehare@gk9pg.com; jrsmith@t4america.org; 
nicholaides@semcog.org; petera.caffarelli@usda.gov; lee.morris@ago.ms.gov; 
brent.mead2@mt.gov; koryp@ndchamber.com; legal@graymont.com; 
sandra@takehighroad.com; jcline@logicsprings.com; michael.undorf@delaware.gov; 
daniel.betancourt@ilag.gov; michael.prater@illinois.gov; Nabili, Pegah; Flahive Wu, 
Laura; sledermann@youngsommer.com; allen.jones@stgusa.com; dblank@tnw-rr.com; 
dbarrett@farmlawyers.com; david.hirsh@dentons.com; karin@grandriverrailway.com; 
rtisch@mcdermottlaw.com; nicole_miller@na.honda.com; amy.erickson315@gmail.com; 
acr@transmatch.com; blackerblair@gmail.com; sandra.brown@thompsonhine.com; 
ealm@nd.gov; nhresources7@gmail.com; jsilversmith@kmazuckert.com; 
carrie.jenks@quikrete.com; goldenn@sullcrom.com; ediehl@smart-union.org; 
mmulcahy@bloomingtonmn.gov; tim.sexton@minneapolismn.gov; 
joaquin.martinez@houstontx.gov; jason.ferbrache@okc.gov; mgrumley@palrr.com; 
gwilliams@usidentitypreserved.org; greenberg@movingforwardnetwork.com; 
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To: terri.parker@modot.mo.gov; connect@railtowns.org; mike@fearoninsurance.com; 
tom.erickson@railcents.com; board@bacpdx.org; lpilconis@cement.org; afbfstb@fb.org; 
jennifer_young-donnelly@apllogistics.com; lance@travs.com; calee@milwaukee.gov; 
christopher.perry@amtrak.com; eglavich@bakerandmiller.com; 
jmcinerney@lawforlabor.com; brandon_bodine@csx.com; imjondavis@gmail.com; 
asantos@kychamber.com; dsmith@oag.state.va.us; 
kmbsupplychainacumen@gmail.com; jp.escudier@portnola.com; 
raymondgriffinjr@yahoo.com; robert.ledoux@fecrwy.com; ronnie.armstrong@one-
line.com; mebtdc@hotmail.com; mendez.garcia1228@gmail.com; meier@ncga.com; 
rubengarza804@gmail.com; emily.kimball@hoganlovells.com; 
david.kahler@law.njoag.gov; justinghollis@gmail.com; jstubbs@mdot.ms.gov; 
romlegal@royomartin.com; cmorris@kaplankirsch.com; bill@solutionaryrail.org; 
chester@sschemical.com; mertenss@michigan.gov; elizabeth.odette@ag.state.mn.us; 
rolson@uswheat.org; cfontaine@mdot.maryland.gov; jhekhuis@steel.org; 
sethi@shermandunn.com; chris@ntc-dfw.org; jay.chapa@fortworthtexas.gov; 
wmorthland@decaturil.gov; yasemine.givan@cookcountyil.gov; 
eastwoodcivicassociation@gmail.com; chughes@elpc.org; mgthompson@chevron.com; 
charlieb@reagan.com; jharrison@olsonremcho.com; ck@ccr-stl.com; 
fjp@sloverandloftus.com; cahearn@crowell.com; tripp@skippergroup.org; 
brennankucera@gmail.com; misty.buscher@springfield.il.us; 
ana.hernandez@house.state.tx.us; robby.wehagen@gmail.com; up-ns@hsrail.org; 
O'Connell, James; lawrence.b.jordan@wi-tronix.com; gcamacho@lynwoodca.gov; 
nsmty1@gmail.com; ryan.murphy@jaxchamber.com; martin.burzawa@illinois.gov; 
adam_miller@swifttrans.com; bfast@lsbindustries.com; marshagomez9@gmail.com; 
nathanwindsor07@icloud.com; OpalDisco; slanier@ncpoultry.org; todd.myers@nissan-
usa.com; treysantos18@gmail.com; chollinger@omm.com; eburch@bnwaterkeeper.org; 
superneighborhood64and88@gmail.com; downtownsn61@gmail.com; vinnyoliver87
@gmail.com; qbarbosa@olsonremcho.com; atlarge1@houstontx.gov; 
alex.salcido@siemens-energy.com; knoxross@gmail.com; 
colin.tadlock@iowaagriculture.gov; ssmithd9@yahoo.com; rkinsley@cl2.com; 
thenry@oag.state.va.us; aalvarez@crowell.com; timothy.deland@gmail.com; 
rdelk@cityofgreenville.org; jbarron@sogate.org; lenhart@viariogrande.org; 
mmaloney@gibsondunn.com; danielahernandez07@gmail.com; 
katherine.preston@darlingii.com; gbell@ebsrr.com; 
michael.westlake@centennialenergy.us; ealeman@cmap.illinois.gov; 
michael.klotz@detroitmi.gov; repstevehurst98@gmail.com; jacob.dempsey@state.sd.us; 
chris.tutor@ag.tn.gov; mike@utahrpa.org; adam@sweetbrewtea.com; 
megan.mcclory@dot.ohio.gov; andrew.bernstein@pbfenergy.com; 
greenberg@movingforwardnetwork.org; jvokal@platteinstitute.org; 
prn.stbmerger@gmail.com; john.harris@ag.ks.gov; comishj@michigan.gov; 
john.ghaelian@ky.gov; ruth@injesusnamefaith.com; ceo@passportrailroad.com; 
upnsmerger@readingnorthern.com; rosullivan@sccmo.org; liv@sdaba.org; 
bryn.williams@coag.gov; swalker@oag.maryland.gov; james.cownie@state.mn.us; 
lyne.larouche@uniboard.com; dannyl_112762@yahoo.com; tpettus2@ameren.com; 
cwaldman@jonesday.com; jelineksmail@gmail.com; will@vamaritime.com; 
wyomingwheat.marketingcommission@wyo.gov; brittanyphollis@gmail.com; 
barberp@townofguilderland.gov; dorihauck@ndlegis.gov; 
mason.whiteside@senate.texas.gov; christina.morales@house.texas.gov; 
calexander@kaplankirsch.com; michelle_a_buckley@yahoo.com; gary@mfu.org; 
amandaduncan@logisticsalliance.com; lance.malesh@modeglobal.com; 
lisa@bevinsrenovations.com; devinclaude0215@gmail.com; robert.bernheim@azag.gov; 
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To: cwatters@ilcorn.org; kerpatrick.lewis@bnsf.com; McCarrick, T.J.; 
office@repstavamurray.com; jbanegas@joneswalker.com; kenneth.martin@gov.wa.gov; 
Ludwin, Derek; Bagato, S. K. (Shannon); sierrasc27@gmail.com; pistonem@ncfo.org; 
twilliamson@ksgrains.com; tuttlej2@michigan.gov; Mahan, Carrie; jsthorne01
@gmail.com; JMMonfredi@uss.com; sternn@sullcrom.com; *congdonj@sullcrom.com; 
ppanelo@mullinslawgroup.net; ben.idzik@thompsonhine.com; 
valmarie.turner@roanokeva.gov; tbarron@apta.com; jjackson@silicaservices.com; 
bkerchner@rmtservices.com; cspitulnik@kaplankirsch.com; cabrown@bigriversteel.com; 
amfisher@panynj.gov; cotthi@brightwood.com; acp@gulfandohio.com; Mahan, Carrie; 
Davis, Allison C.; Korman, Marc; Booth, Nicole; Laudone, Stephen S.; 
schotthi@brightwood.com; amfisher@panynj.gov; pac@hardcoal.org; 
tom.giovinazzi@amrize.com; mgustin@badgerminingcorp.com; 
kbrown@lowenstein.com; sara.razi@stblaw.com; lindsey.bohl@stblaw.com; 
*AEllis@stblaw.com2; *Avia.Gridi@stblaw.com; allison.davido@stblaw.com; 
laurel.fresquez@stblaw.com; acp@guldandohio.com; Davis, Allison C.; Korman, Marc; 
Laudone, Stephen S.; Booth, Nicole; albert.nursalim@imerys.com; 
jeff.moreno@thompsonhine.com; joel@hesspumice.com; mitchell.pepper@tolko.com; 
upnscontrol@clarkhill.com; redelman@mooneygreen.com; amenzies@acwr.com; 
sparrish@burr.com; geremy.holm@bbklaw.com; ehocky@clarkhill.com; 
jtowers@frintel.com; nfitzpatrick@allrecyclinginc.com; 
lauren.etlinger@totalenergies.com; diego.porroa@mail.house.gov; Blui@mofo.com; 
Blui@mofo.com; brian.freyermuth@sappi.com; scott.barnhart@atg.in.gov; 
george.avery.grimes@gmail.com; bauerj@schneider.com; jdavis@csg.org; 
bforman@sdac.coop; derick.hawlegy@bnsf.com; mike.swaney@bnsf.com; 
andrew.simpson@bnsf.com; george.hill@bnsf.com; bobscal@gmail.com; 
kevin.pankratz@canfor.com; mapmann28@gmail.com; brockdewey@sbcglobal.net; 
phillipsickinger@swbell.net; dave@ciadvt.com; rjsavelyj@gmail.com; 
matt.fridley@brenntag.com; m2mae@m2ebert.com; mtonn@freightcar.net; 
dcopferman@yahoo.com; proberts@twlog.com; richard.paice@chemours.com; 
karyn.booth@thompsonhine.com; railmerger@trucking.org; 
jeremy.druckemiller@usfoods.com; john.brainard@bnsf.com; 
jlukas@cityofsharonville.com; shelby.witt@bnsf.com; mfm@vnf.com; mdw@gvtrail.com; 
kklawitter@bsm.com; dallen@ncgrange.com; kyle.clem@bnsf.com; 
nmitchler@akrailroad.com; eric.lee@mdsry.com; laura@mgfa.org; sfoland@fletcher-
sippel.com; amy_k_smedley@huntsman.com; dsteen@mocorn.org; jdv@dewittllp.com; 
locwards@gmail.com; acp@gulfandohio.com; ehamer@willcountysao.gov; 
jbarlow@portofvirginia.com; jbode@corn.org; jcleefarms@gmail.com; ahahm@nrdc.org; 
gale.shult@inerailroad.com; commissioner@pct2.hctx.net; joseph.lamattina13
@gmail.com; fspero@bradley.com; mwalsh@vrf.us; whit.hughes@ergon.com; 
kwatson@wjpllc.com; ahirschkorn@kaplankirsch.com; sarah_galica@homedepot.com; 
jack.murray2@bnsf.com; david.bertholf@bnsf.com; jennvanv@jeffparish.gov; 
mark.bieber2@bnsf.com; bradley.womack@bnsf.com; craig.dohm@interfor.com; 
allison.sheedy@dc.gov; jake.parker@ncfb.org; kcooper@namamillers.org; 
jfritz@youngstownohio.gov; valerie.balch@atg.wa.gov; atseaef@atg.wa.gov; 
smithbss.sti@gmail.com; chuck@miagbiz.org; david.benz@thompsonhine.com; 
sandra.brown@thompsonhine.com; smcmichael@newhaven.in.gov; 
elizabeth.hidalgo@harriscountytx.gov; dbroton@agrigrowth.org; 
david.perkins@heidelbergmaterials.com; roylee@ncpork.org; 
sandra@takehighroad.com; scheib@gentrylocke.com; phawkins@gentrylocke.com; 
brad.paris@redbull.com; shanew@amrailroad.com; mbirch78@gmail.com; 
lynn.hiser@outlook.com; tracy.brick@marionarkansas.org; pbell@towerkgroup.com; 
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To: sarintha@wbianola.com; jhekhuis@steel.org; dany@ilenviro.org; 
mgainfo@mngrocers.com; generalcounsel@cleanharbors.com; mayor@carlinnv.gov; 
leah.mh.roberts@gmail.com; rbrennan@gmail.com; rbrennan@gmail.com; 
fpeeplesjr@peeplesind.com; mrbilliotsr@cityofwestwego.com; acombelic@soy.com; 
klawrence@decatur-al.gov; rcrum@hrtpo.org; Maya, Michael; Brown, Molly; Greene, 
Kimberly; Magcale, Jamie Dominique U; González, Joshua; Krovoza, Charlotte; 
president@roguevalleyrr.com; rmiller@spearpointlog.com; mayor@memphistn.gov; 
limets.clerk@gmail.com; james.burchett@house.ga.gov; Gerson, Jessica M

Cc: Flahive Wu, Laura
Subject: RE: STB Docket No. FD 36873 - Deposition Notices - BNSF

McClain, 
 
Following up on the below note, please provide dates for the requested depositions of BNSF’s witnesses. 
 
Best, 
 
Kevin 
 
 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   
From: Kelly, Kevin  
Sent: Tuesday, September 22, 2026 9:53 AM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Cabbell, Travis <TCabbell@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; ratkins <ratkins@sidley.com>; *owilliams@steptoe.com <owilliams@steptoe.com>; 
matelisj@sullcrom.com; rrudolph1022@gmail.com; mfm@vnf.com; railcents@comcast.net; info@iowaagriculture.gov; 
buckmanrailroadcorrespondence@googlegroups.com; info@airalliancehouston.org; hildrethk@ugicorp.com; 
sletcher@ndgda.org; jordan.goerger@ardentmills.com; jen-ann.lee@calsta.ca.gov; bluc@bacpdx.org; 
deb.barber@ci.stpaul.mn.us; jack.arriaga@portlandoregon.gov; mkonz@mankatomn.gov; 
gregg.pittelkow@corteva.com; kevinarquit@quinnemanuel.com; coyfortenberry1@gmail.com; jodonnell@elpc.org; 
parker@viariogrande.org; aluised@sullcrom.com; keithj@dsllog.com; cgonzalez@cityofcudahyca.gov; 
alejandra.salinas@houstontx.gov; cfs_contract_admin@dteenergy.com; shawn.johnson@friedfrank.com; 
lgorski@farmingtonmn.gov; kknichel@knichellogistics.com; jgilbert@fletcher-sippel.com; signinstaller210@yahoo.com; 
paulk@highlinegrain.com; anolan@anacostia.com; efoley@mtahq.org; mfreeman3@marathonpetroleum.com; 
mark.kittel@ohioago.gov; christian.corrigan@mt.gov; caitlin.madden@wisconsin.gov; stb.monitoring@valero.com; 
hmhancock@mac.com; mburton@semmes.com; barbara.thoman@allaboardmn.org; 
mariia.zimmerman@drpt.virginia.gov; rolltide372109@gmail.com; Donovan, Daniel T. <ddonovan@kirkland.com>; 
redelman@mooneygreen.com; cspitulnik@kaplankirsch.com; cath.santamaria@gmail.com; carolyne@ceic.cc; 
steven.orban@myfloridalegal.com; tom@twilcoxlaw.com; eric.eidlin@sanjoseca.gov; cwismer@ctscement.com; 
eenson@crowell.com; matthew.yanez@dot.gov; mcole@usdg.com; mwilloughby@whdlawyers.com; 
zbevins@gmail.com; jason.biggs@wsdot.wa.gov; guadamudm@ag.louisiana.gov; ltucker@ag.nv.gov; 
pmukerjee@earthjustice.org; abk@sloverandloftus.com; tyellen@pdnfoundation.org; clay.dippel@gmail.com; 

COVI NGTON 
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karyn.booth@thompsonhine.com; james.thomas@mail.house.gov; jason.tutrone@thompsonhine.com; njdot-
stb.36873@dot.nj.gov; mitchelwalker219@gmail.com; don.amlin@usdoj.gov; mario.castillo2@houstontx.gov; 
ahirschkorn@kaplankirsch.com; superneighborhood63@gmail.com; gallegosrt@sbcglobal.net; jhthompson@law.ga.gov; 
saaket.pradhan@ag.ny.gov; rdr@sloverandloftus.com; brian.amis@houstontx.gov; mbarth@unitedsugarpr.com; 
justin.sherlock@ndsga.com; nicks@ndgga.com; tmiddleton@omnitrax.com; kpattison@pattisoncompany.com; 
pkrogman@njtransit.com; michelle.scelson@railnola.com; mewilson@commerce.nc.gov; ian.hlavacek@gmail.com; 
joseph.summersrt@gmail.com; matthew.johnston@ilsoy.org; njohnson@baileyglasser.com; loriedwards@utah.gov; 
uipalogistics@utah.gov; Warren, Matthew J. <mjwarren@sidley.com>; alexlarams@earthlink.net; 
elliotlawrence@agutah.gov; tlitwiler@fletcher-sippel.com; matthew.reinhart@hfsinclair.com; vquinn@fletcher-
sippel.com; khart@cmap.illinois.gov; afultz@kaplankirsch.com; spencer.hightower@crh.com; kgardiner@crowell.com; 
Reilly, Matt <matt.reilly@kirkland.com>; pap@sloverandloftus.com; jeff@fraleycorporation.com; 
diego.porroa@mail.house.gov; matt@ironhorseresources.com; karina@friendsoffondepark.org; 
patton@ohiosenate.gov; stb@hubgroup.com; kjd@sloverandloftus.com; matt.dietrich@dot.ohio.gov; 
jpeterso@ndwheat.com; kohler@nlc.org; meter_rihn@hotmail.com; selina.figueroa@oxea.com; 
neil.maunu@pnwa.net; parkergward@gmail.com; jcuomo@lcbf.com; wmullins@mullinslawgroup.net; 
tschweiss@peabodyenergy.com; chris@eykamp.com; bjanowski@mdot.maryland.gov; davin@mveda.com; 
edward.arc.stb@gmail.com; patrick.flesch@modot.mo.gov; stacy.e.flippin.civ@army.mil; cdavid@wvago.gov; 
anna@skippergroup.org; aaron.cooper114645@gmail.com; adanflores@yahoo.com; dj.stadtler@vpra.virginia.gov; 
eric.wessan@ag.iowa.gov; mwmartin@agutah.gov; zachary.pohlman@nebraska.gov; tim.smith@doj.oregon.gov; 
paul.hemmersbaugh@us.dlapiper.com; scott.singleton99@gmail.com; cnlambos@lambosfirm.com; 
amber.fly@oag.texas.gov; walker@khlaw.com; efanchiang@crowell.com; jad.itani@dot.wi.gov; 
gabe.freeman24@gmail.com; efleischmann11@yahoo.com; cfrometa@downeyca.org; barbomber@hotmail.com; 
jputnam@kaplankirsch.com; ageorge@kozloffstoudt.com; dmj@sloverandloftus.com; tcollazzi@lcbf.com; 
siyer@kaplankirsch.com; liz@senatorventura.com; maryannmanion@gmail.com; matt@ransomministries.com; 
sara.razi@stblaw.com; paulettekukuk@gmail.com; jmathews@narprail.org; administrative@portfreeport.com; 
klgoubeaux@gmail.com; justincgreen8@gmail.com; jsm0911@icloud.com; lanceu34@icloud.com; 
jruble@maherterminals.com; *pdenton@steptoe.com <pdenton@steptoe.com>; bbarnes@cmap.illinois.gov; 
joshblake@travero.com; capt.trey@yahoo.com; paul.hunt@usda.gov; antitrust@attorneygeneral.gov; 
agermain@wasterecycling.org; imikati@nrdc.org; mliguori@dsny.nyc.gov; jason.osborn@illinois.gov; 
maria.hobbs@iowadot.us; mharrell2@icloud.com; nachabea@ag.louisiana.gov; bleibergja@outlook.com; 
sapeachey@mqblaw.com; rwimbish@fletcher-sippel.com; robert.weinstock@law.northwestern.edu; 
william.young@wyo.gov; jcalareso@gdwo.net; traviswdecock@yahoo.com; Glover, Matthew <MGlover@cov.com>; 
dan@m4cg.com; b155549@gmail.com; williamslindsay123@gmail.com; diehl@atda.org; 
chris.haas@wisetechglobal.com; katherine.parker@gcrd.net; bolmos@paramountcity.gov; mbriley@shumaker.com; 
heber.marquez@cityofmaywood.org; chadsee@freezerlongline.biz; rgarcia@sspmn.org; logan.harper@cmc.com; 
colinpfinney7603@gmail.com; jacqueline.bailey@chsinc.com; bgarafola5@gmail.com; David Meyer 
<david@meyerlawdc.com>; justin.curry@coag.gov; fink@ble-t.org; b.fall@cedar-rapids.org; gplant@tatachemicals.com; 
rstotser@msnattorneys.com; twarner@nirpc.org; jason.himmer@nucor.com; rbach@rgpc.com; 
rao@openmarketsinstitute.org; theodore.hunt@dentons.com; chris.garbarino@pnct.net; nancynabors@sbcglobal.net; 
justin@mfu.org; apena@wheatworld.org; jill_brubaker@americanchemistry.com; natelukefahr@gmail.com; 
rharrington@primeinc.com; dfellon@progressiverail.com; richard@aradc.org; kellyreese@gmail.com; pbeety@lmc.org; 
knoxcountyareapartnership@gmail.com; john@movecoal.org; daubs.thompson@navenergy.com; 
scawley@jordanprice.com; aubrey@shermandunn.com; mmillman@indot.in.gov; marcie@adaptivedancing.com; 
lvanhouwelingen@crowell.com; jbarlow@portofvirginia.com; smontgomery@fortworthchamber.com; 
ehare@gk9pg.com; jrsmith@t4america.org; nicholaides@semcog.org; petera.caffarelli@usda.gov; 
lee.morris@ago.ms.gov; brent.mead2@mt.gov; koryp@ndchamber.com; legal@graymont.com; 
sandra@takehighroad.com; jcline@logicsprings.com; michael.undorf@delaware.gov; daniel.betancourt@ilag.gov; 
michael.prater@illinois.gov; Nabili, Pegah <PNabili@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; 
sledermann@youngsommer.com; allen.jones@stgusa.com; dblank@tnw-rr.com; dbarrett@farmlawyers.com; 
david.hirsh@dentons.com; karin@grandriverrailway.com; rtisch@mcdermottlaw.com; nicole_miller@na.honda.com; 
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amy.erickson315@gmail.com; acr@transmatch.com; blackerblair@gmail.com; sandra.brown@thompsonhine.com; 
ealm@nd.gov; nhresources7@gmail.com; jsilversmith@kmazuckert.com; carrie.jenks@quikrete.com; 
goldenn@sullcrom.com; ediehl@smart-union.org; mmulcahy@bloomingtonmn.gov; tim.sexton@minneapolismn.gov; 
joaquin.martinez@houstontx.gov; jason.ferbrache@okc.gov; mgrumley@palrr.com; 
gwilliams@usidentitypreserved.org; greenberg@movingforwardnetwork.com; terri.parker@modot.mo.gov; 
connect@railtowns.org; mike@fearoninsurance.com; tom.erickson@railcents.com; board@bacpdx.org; 
lpilconis@cement.org; afbfstb@fb.org; jennifer_young-donnelly@apllogistics.com; lance@travs.com; 
calee@milwaukee.gov; christopher.perry@amtrak.com; eglavich@bakerandmiller.com; jmcinerney@lawforlabor.com; 
brandon_bodine@csx.com; imjondavis@gmail.com; asantos@kychamber.com; dsmith@oag.state.va.us; 
kmbsupplychainacumen@gmail.com; jp.escudier@portnola.com; raymondgriffinjr@yahoo.com; 
robert.ledoux@fecrwy.com; ronnie.armstrong@one-line.com; mebtdc@hotmail.com; mendez.garcia1228@gmail.com; 
meier@ncga.com; rubengarza804@gmail.com; emily.kimball@hoganlovells.com; david.kahler@law.njoag.gov; 
justinghollis@gmail.com; jstubbs@mdot.ms.gov; romlegal@royomartin.com; cmorris@kaplankirsch.com; 
bill@solutionaryrail.org; chester@sschemical.com; mertenss@michigan.gov; elizabeth.odette@ag.state.mn.us; 
rolson@uswheat.org; cfontaine@mdot.maryland.gov; jhekhuis@steel.org; sethi@shermandunn.com; chris@ntc-
dfw.org; jay.chapa@fortworthtexas.gov; wmorthland@decaturil.gov; yasemine.givan@cookcountyil.gov; 
eastwoodcivicassociation@gmail.com; chughes@elpc.org; mgthompson@chevron.com; charlieb@reagan.com; 
jharrison@olsonremcho.com; ck@ccr-stl.com; fjp@sloverandloftus.com; cahearn@crowell.com; 
tripp@skippergroup.org; brennankucera@gmail.com; misty.buscher@springfield.il.us; 
ana.hernandez@house.state.tx.us; robby.wehagen@gmail.com; up-ns@hsrail.org; O'Connell, James 
<joconnell@cov.com>; lawrence.b.jordan@wi-tronix.com; gcamacho@lynwoodca.gov; nsmty1@gmail.com; 
ryan.murphy@jaxchamber.com; martin.burzawa@illinois.gov; adam_miller@swifttrans.com; bfast@lsbindustries.com; 
marshagomez9@gmail.com; nathanwindsor07@icloud.com; OpalDisco <OpalDisco@cov.com>; slanier@ncpoultry.org; 
todd.myers@nissan-usa.com; treysantos18@gmail.com; chollinger@omm.com; eburch@bnwaterkeeper.org; 
superneighborhood64and88@gmail.com; downtownsn61@gmail.com; vinnyoliver87@gmail.com; 
qbarbosa@olsonremcho.com; atlarge1@houstontx.gov; alex.salcido@siemens-energy.com; knoxross@gmail.com; 
colin.tadlock@iowaagriculture.gov; ssmithd9@yahoo.com; rkinsley@cl2.com; thenry@oag.state.va.us; 
aalvarez@crowell.com; timothy.deland@gmail.com; rdelk@cityofgreenville.org; jbarron@sogate.org; 
lenhart@viariogrande.org; mmaloney@gibsondunn.com; danielahernandez07@gmail.com; 
katherine.preston@darlingii.com; gbell@ebsrr.com; michael.westlake@centennialenergy.us; 
ealeman@cmap.illinois.gov; michael.klotz@detroitmi.gov; repstevehurst98@gmail.com; jacob.dempsey@state.sd.us; 
chris.tutor@ag.tn.gov; mike@utahrpa.org; adam@sweetbrewtea.com; megan.mcclory@dot.ohio.gov; 
andrew.bernstein@pbfenergy.com; greenberg@movingforwardnetwork.org; jvokal@platteinstitute.org; 
prn.stbmerger@gmail.com; john.harris@ag.ks.gov; comishj@michigan.gov; john.ghaelian@ky.gov; 
ruth@injesusnamefaith.com; ceo@passportrailroad.com; upnsmerger@readingnorthern.com; rosullivan@sccmo.org; 
liv@sdaba.org; bryn.williams@coag.gov; swalker@oag.maryland.gov; james.cownie@state.mn.us; 
lyne.larouche@uniboard.com; dannyl_112762@yahoo.com; tpettus2@ameren.com; cwaldman@jonesday.com; 
jelineksmail@gmail.com; will@vamaritime.com; wyomingwheat.marketingcommission@wyo.gov; 
brittanyphollis@gmail.com; barberp@townofguilderland.gov; dorihauck@ndlegis.gov; 
mason.whiteside@senate.texas.gov; christina.morales@house.texas.gov; calexander@kaplankirsch.com; 
michelle_a_buckley@yahoo.com; gary@mfu.org; amandaduncan@logisticsalliance.com; 
lance.malesh@modeglobal.com; lisa@bevinsrenovations.com; devinclaude0215@gmail.com; 
robert.bernheim@azag.gov; cwatters@ilcorn.org; kerpatrick.lewis@bnsf.com; McCarrick, T.J. 
<tj.mccarrick@kirkland.com>; office@repstavamurray.com; jbanegas@joneswalker.com; kenneth.martin@gov.wa.gov; 
Ludwin, Derek <dludwin@cov.com>; Bagato, S. K. (Shannon) <shannon.bagato@ttx.com>; sierrasc27@gmail.com; 
pistonem@ncfo.org; twilliamson@ksgrains.com; tuttlej2@michigan.gov; Mahan, Carrie <carrie.mahan@sidley.com>; 
jsthorne01@gmail.com; JMMonfredi@uss.com; sternn@sullcrom.com; *congdonj@sullcrom.com 
<congdonj@sullcrom.com>; ppanelo@mullinslawgroup.net; ben.idzik@thompsonhine.com; 
valmarie.turner@roanokeva.gov; tbarron@apta.com; jjackson@silicaservices.com; bkerchner@rmtservices.com; 
cspitulnik@kaplankirsch.com; cabrown@bigriversteel.com; amfisher@panynj.gov; cotthi@brightwood.com; 
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acp@gulfandohio.com; Mahan, Carrie <carrie.mahan@sidley.com>; Davis, Allison C. <allison.davis@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Booth, Nicole <nicole.booth@sidley.com>; Laudone, Stephen S. 
<slaudone@sidley.com>; schotthi@brightwood.com; amfisher@panynj.gov; pac@hardcoal.org; 
tom.giovinazzi@amrize.com; mgustin@badgerminingcorp.com; kbrown@lowenstein.com; sara.razi@stblaw.com; 
lindsey.bohl@stblaw.com; *AEllis@stblaw.com2 <AEllis@stblaw.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; allison.davido@stblaw.com; laurel.fresquez@stblaw.com; acp@guldandohio.com; Davis, 
Allison C. <allison.davis@sidley.com>; Korman, Marc <mkorman@sidley.com>; Laudone, Stephen S. 
<slaudone@sidley.com>; Booth, Nicole <nicole.booth@sidley.com>; albert.nursalim@imerys.com; 
jeff.moreno@thompsonhine.com; joel@hesspumice.com; mitchell.pepper@tolko.com; upnscontrol@clarkhill.com; 
redelman@mooneygreen.com; amenzies@acwr.com; sparrish@burr.com; geremy.holm@bbklaw.com; 
ehocky@clarkhill.com; jtowers@frintel.com; nfitzpatrick@allrecyclinginc.com; lauren.etlinger@totalenergies.com; 
diego.porroa@mail.house.gov; Blui@mofo.com; Blui@mofo.com; brian.freyermuth@sappi.com; 
scott.barnhart@atg.in.gov; george.avery.grimes@gmail.com; bauerj@schneider.com; jdavis@csg.org; 
bforman@sdac.coop; derick.hawlegy@bnsf.com; mike.swaney@bnsf.com; andrew.simpson@bnsf.com; 
george.hill@bnsf.com; bobscal@gmail.com; kevin.pankratz@canfor.com; mapmann28@gmail.com; 
brockdewey@sbcglobal.net; phillipsickinger@swbell.net; dave@ciadvt.com; rjsavelyj@gmail.com; 
matt.fridley@brenntag.com; m2mae@m2ebert.com; mtonn@freightcar.net; dcopferman@yahoo.com; 
proberts@twlog.com; richard.paice@chemours.com; karyn.booth@thompsonhine.com; railmerger@trucking.org; 
jeremy.druckemiller@usfoods.com; john.brainard@bnsf.com; jlukas@cityofsharonville.com; shelby.witt@bnsf.com; 
mfm@vnf.com; mdw@gvtrail.com; kklawitter@bsm.com; dallen@ncgrange.com; kyle.clem@bnsf.com; 
nmitchler@akrailroad.com; eric.lee@mdsry.com; laura@mgfa.org; sfoland@fletcher-sippel.com; 
amy_k_smedley@huntsman.com; dsteen@mocorn.org; jdv@dewittllp.com; locwards@gmail.com; 
acp@gulfandohio.com; ehamer@willcountysao.gov; jbarlow@portofvirginia.com; jbode@corn.org; 
jcleefarms@gmail.com; ahahm@nrdc.org; gale.shult@inerailroad.com; commissioner@pct2.hctx.net; 
joseph.lamattina13@gmail.com; fspero@bradley.com; mwalsh@vrf.us; whit.hughes@ergon.com; kwatson@wjpllc.com; 
ahirschkorn@kaplankirsch.com; sarah_galica@homedepot.com; jack.murray2@bnsf.com; david.bertholf@bnsf.com; 
jennvanv@jeffparish.gov; mark.bieber2@bnsf.com; bradley.womack@bnsf.com; craig.dohm@interfor.com; 
allison.sheedy@dc.gov; jake.parker@ncfb.org; kcooper@namamillers.org; jfritz@youngstownohio.gov; 
valerie.balch@atg.wa.gov; atseaef@atg.wa.gov; smithbss.sti@gmail.com; chuck@miagbiz.org; 
david.benz@thompsonhine.com; sandra.brown@thompsonhine.com; smcmichael@newhaven.in.gov; 
elizabeth.hidalgo@harriscountytx.gov; dbroton@agrigrowth.org; david.perkins@heidelbergmaterials.com; 
roylee@ncpork.org; sandra@takehighroad.com; scheib@gentrylocke.com; phawkins@gentrylocke.com; 
brad.paris@redbull.com; shanew@amrailroad.com; mbirch78@gmail.com; lynn.hiser@outlook.com; 
tracy.brick@marionarkansas.org; pbell@towerkgroup.com; sarintha@wbianola.com; jhekhuis@steel.org; 
dany@ilenviro.org; mgainfo@mngrocers.com; generalcounsel@cleanharbors.com; mayor@carlinnv.gov; 
leah.mh.roberts@gmail.com; rbrennan@gmail.com; rbrennan@gmail.com; fpeeplesjr@peeplesind.com; 
mrbilliotsr@cityofwestwego.com; acombelic@soy.com; klawrence@decatur-al.gov; rcrum@hrtpo.org; Maya, Michael 
<mmaya@cov.com>; Brown, Molly <MBrown@cov.com>; Greene, Kimberly <KGreene@cov.com>; Magcale, Jamie 
Dominique U <JMagcale@cov.com>; González, Joshua <JGonzalez@cov.com>; Krovoza, Charlotte 
<CKrovoza@cov.com>; president@roguevalleyrr.com; rmiller@spearpointlog.com; mayor@memphistn.gov; 
limets.clerk@gmail.com; james.burchett@house.ga.gov; Gerson, Jessica M <JGerson@cov.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com> 
Subject: RE: STB Docket No. FD 36873 - Deposition Notices 
 
McClain, 
  
Thank you for your response. The Discovery Guidelines (Decision No. 24) do not provide that depositions cannot 
be sought or scheduled until after a filing or only in connection with a filing, and indeed, the reasons we seek to 
take the depositions we noticed, as set forth in the notices themselves, do not depend on whether any particular 
witness submits a verified statement.  As a result, there is no reason to delay scheduling the depositions of the 
noticed witnesses until after BNSF files its comments.  Rather, because of the likely difficulty of finding workable 
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dates around the end-of-year holidays, we ask that BNSF promptly provide available dates for the deposition of 
each of the noticed witnesses so that we can set an appropriate schedule without unnecessary delay. 
  
Union Pacific reserves all rights to seek appropriate relief on this issue. 
  
Best, 
 
Kevin 
 
 
 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   
From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Wednesday, September 16, 2026 6:14 PM 
To: Cabbell, Travis <TCabbell@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; ratkins <ratkins@sidley.com>; 
*owilliams@steptoe.com <owilliams@steptoe.com>; matelisj@sullcrom.com; rrudolph1022@gmail.com; 
mfm@vnf.com; railcents@comcast.net; info@iowaagriculture.gov; 
buckmanrailroadcorrespondence@googlegroups.com; info@airalliancehouston.org; hildrethk@ugicorp.com; 
sletcher@ndgda.org; jordan.goerger@ardentmills.com; jen-ann.lee@calsta.ca.gov; bluc@bacpdx.org; 
deb.barber@ci.stpaul.mn.us; jack.arriaga@portlandoregon.gov; mkonz@mankatomn.gov; 
gregg.pittelkow@corteva.com; kevinarquit@quinnemanuel.com; coyfortenberry1@gmail.com; jodonnell@elpc.org; 
parker@viariogrande.org; aluised@sullcrom.com; keithj@dsllog.com; cgonzalez@cityofcudahyca.gov; 
alejandra.salinas@houstontx.gov; cfs contract admin@dteenergy.com; shawn.johnson@friedfrank.com; 
lgorski@farmingtonmn.gov; kknichel@knichellogistics.com; jgilbert@fletcher-sippel.com; signinstaller210@yahoo.com; 
paulk@highlinegrain.com; anolan@anacostia.com; efoley@mtahq.org; mfreeman3@marathonpetroleum.com; 
mark.kittel@ohioago.gov; christian.corrigan@mt.gov; caitlin.madden@wisconsin.gov; stb.monitoring@valero.com; 
hmhancock@mac.com; mburton@semmes.com; barbara.thoman@allaboardmn.org; 
mariia.zimmerman@drpt.virginia.gov; rolltide372109@gmail.com; Donovan, Daniel T. <ddonovan@kirkland.com>; 
redelman@mooneygreen.com; cspitulnik@kaplankirsch.com; cath.santamaria@gmail.com; carolyne@ceic.cc; 
steven.orban@myfloridalegal.com; tom@twilcoxlaw.com; eric.eidlin@sanjoseca.gov; cwismer@ctscement.com; 
eenson@crowell.com; matthew.yanez@dot.gov; mcole@usdg.com; mwilloughby@whdlawyers.com; 
zbevins@gmail.com; jason.biggs@wsdot.wa.gov; guadamudm@ag.louisiana.gov; ltucker@ag.nv.gov; 
pmukerjee@earthjustice.org; abk@sloverandloftus.com; tyellen@pdnfoundation.org; clay.dippel@gmail.com; 
karyn.booth@thompsonhine.com; james.thomas@mail.house.gov; jason.tutrone@thompsonhine.com; njdot-
stb.36873@dot.nj.gov; mitchelwalker219@gmail.com; don.amlin@usdoj.gov; mario.castillo2@houstontx.gov; 
ahirschkorn@kaplankirsch.com; superneighborhood63@gmail.com; gallegosrt@sbcglobal.net; jhthompson@law.ga.gov; 
saaket.pradhan@ag.ny.gov; rdr@sloverandloftus.com; brian.amis@houstontx.gov; mbarth@unitedsugarpr.com; 
justin.sherlock@ndsga.com; nicks@ndgga.com; tmiddleton@omnitrax.com; kpattison@pattisoncompany.com; 
pkrogman@njtransit.com; michelle.scelson@railnola.com; mewilson@commerce.nc.gov; ian.hlavacek@gmail.com; 
joseph.summersrt@gmail.com; matthew.johnston@ilsoy.org; njohnson@baileyglasser.com; loriedwards@utah.gov; 
uipalogistics@utah.gov; Warren, Matthew J. <mjwarren@sidley.com>; alexlarams@earthlink.net; 
elliotlawrence@agutah.gov; tlitwiler@fletcher-sippel.com; matthew.reinhart@hfsinclair.com; vquinn@fletcher-
sippel.com; khart@cmap.illinois.gov; afultz@kaplankirsch.com; spencer.hightower@crh.com; kgardiner@crowell.com; 
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Reilly, Matt <matt.reilly@kirkland.com>; pap@sloverandloftus.com; jeff@fraleycorporation.com; 
diego.porroa@mail.house.gov; matt@ironhorseresources.com; karina@friendsoffondepark.org; 
patton@ohiosenate.gov; stb@hubgroup.com; kjd@sloverandloftus.com; matt.dietrich@dot.ohio.gov; 
jpeterso@ndwheat.com; kohler@nlc.org; meter rihn@hotmail.com; selina.figueroa@oxea.com; 
neil.maunu@pnwa.net; parkergward@gmail.com; jcuomo@lcbf.com; wmullins@mullinslawgroup.net; 
tschweiss@peabodyenergy.com; chris@eykamp.com; bjanowski@mdot.maryland.gov; davin@mveda.com; 
edward.arc.stb@gmail.com; patrick.flesch@modot.mo.gov; stacy.e.flippin.civ@army.mil; cdavid@wvago.gov; 
anna@skippergroup.org; aaron.cooper114645@gmail.com; adanflores@yahoo.com; dj.stadtler@vpra.virginia.gov; 
eric.wessan@ag.iowa.gov; mwmartin@agutah.gov; zachary.pohlman@nebraska.gov; tim.smith@doj.oregon.gov; 
paul.hemmersbaugh@us.dlapiper.com; scott.singleton99@gmail.com; cnlambos@lambosfirm.com; 
amber.fly@oag.texas.gov; walker@khlaw.com; efanchiang@crowell.com; jad.itani@dot.wi.gov; 
gabe.freeman24@gmail.com; efleischmann11@yahoo.com; cfrometa@downeyca.org; barbomber@hotmail.com; 
jputnam@kaplankirsch.com; ageorge@kozloffstoudt.com; dmj@sloverandloftus.com; tcollazzi@lcbf.com; 
siyer@kaplankirsch.com; liz@senatorventura.com; maryannmanion@gmail.com; matt@ransomministries.com; 
sara.razi@stblaw.com; paulettekukuk@gmail.com; jmathews@narprail.org; administrative@portfreeport.com; 
klgoubeaux@gmail.com; justincgreen8@gmail.com; jsm0911@icloud.com; lanceu34@icloud.com; 
jruble@maherterminals.com; *pdenton@steptoe.com <pdenton@steptoe.com>; bbarnes@cmap.illinois.gov; 
joshblake@travero.com; capt.trey@yahoo.com; paul.hunt@usda.gov; antitrust@attorneygeneral.gov; 
agermain@wasterecycling.org; imikati@nrdc.org; mliguori@dsny.nyc.gov; jason.osborn@illinois.gov; 
maria.hobbs@iowadot.us; mharrell2@icloud.com; nachabea@ag.louisiana.gov; bleibergja@outlook.com; 
sapeachey@mqblaw.com; rwimbish@fletcher-sippel.com; robert.weinstock@law.northwestern.edu; 
william.young@wyo.gov; jcalareso@gdwo.net; traviswdecock@yahoo.com; Glover, Matthew <MGlover@cov.com>; 
dan@m4cg.com; b155549@gmail.com; williamslindsay123@gmail.com; diehl@atda.org; 
chris.haas@wisetechglobal.com; katherine.parker@gcrd.net; bolmos@paramountcity.gov; mbriley@shumaker.com; 
heber.marquez@cityofmaywood.org; chadsee@freezerlongline.biz; rgarcia@sspmn.org; logan.harper@cmc.com; 
colinpfinney7603@gmail.com; jacqueline.bailey@chsinc.com; bgarafola5@gmail.com; David Meyer 
<david@meyerlawdc.com>; justin.curry@coag.gov; fink@ble-t.org; b.fall@cedar-rapids.org; gplant@tatachemicals.com; 
rstotser@msnattorneys.com; twarner@nirpc.org; jason.himmer@nucor.com; rbach@rgpc.com; 
rao@openmarketsinstitute.org; theodore.hunt@dentons.com; chris.garbarino@pnct.net; nancynabors@sbcglobal.net; 
justin@mfu.org; apena@wheatworld.org; jill brubaker@americanchemistry.com; natelukefahr@gmail.com; 
rharrington@primeinc.com; dfellon@progressiverail.com; richard@aradc.org; kellyreese@gmail.com; pbeety@lmc.org; 
knoxcountyareapartnership@gmail.com; john@movecoal.org; daubs.thompson@navenergy.com; 
scawley@jordanprice.com; aubrey@shermandunn.com; mmillman@indot.in.gov; marcie@adaptivedancing.com; 
lvanhouwelingen@crowell.com; jbarlow@portofvirginia.com; smontgomery@fortworthchamber.com; 
ehare@gk9pg.com; jrsmith@t4america.org; nicholaides@semcog.org; petera.caffarelli@usda.gov; 
lee.morris@ago.ms.gov; brent.mead2@mt.gov; koryp@ndchamber.com; legal@graymont.com; 
sandra@takehighroad.com; jcline@logicsprings.com; michael.undorf@delaware.gov; daniel.betancourt@ilag.gov; 
michael.prater@illinois.gov; Nabili, Pegah <PNabili@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; 
sledermann@youngsommer.com; allen.jones@stgusa.com; dblank@tnw-rr.com; dbarrett@farmlawyers.com; 
david.hirsh@dentons.com; karin@grandriverrailway.com; rtisch@mcdermottlaw.com; nicole miller@na.honda.com; 
amy.erickson315@gmail.com; acr@transmatch.com; blackerblair@gmail.com; sandra.brown@thompsonhine.com; 
ealm@nd.gov; nhresources7@gmail.com; jsilversmith@kmazuckert.com; carrie.jenks@quikrete.com; 
goldenn@sullcrom.com; ediehl@smart-union.org; mmulcahy@bloomingtonmn.gov; tim.sexton@minneapolismn.gov; 
joaquin.martinez@houstontx.gov; jason.ferbrache@okc.gov; mgrumley@palrr.com; Kelly, Kevin <Kkelly@cov.com>; 
gwilliams@usidentitypreserved.org; greenberg@movingforwardnetwork.com; terri.parker@modot.mo.gov; 
connect@railtowns.org; mike@fearoninsurance.com; tom.erickson@railcents.com; board@bacpdx.org; 
lpilconis@cement.org; afbfstb@fb.org; jennifer young-donnelly@apllogistics.com; lance@travs.com; 
calee@milwaukee.gov; christopher.perry@amtrak.com; eglavich@bakerandmiller.com; jmcinerney@lawforlabor.com; 
brandon bodine@csx.com; imjondavis@gmail.com; asantos@kychamber.com; dsmith@oag.state.va.us; 
kmbsupplychainacumen@gmail.com; jp.escudier@portnola.com; raymondgriffinjr@yahoo.com; 
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robert.ledoux@fecrwy.com; ronnie.armstrong@one-line.com; mebtdc@hotmail.com; mendez.garcia1228@gmail.com; 
meier@ncga.com; rubengarza804@gmail.com; emily.kimball@hoganlovells.com; david.kahler@law.njoag.gov; 
justinghollis@gmail.com; jstubbs@mdot.ms.gov; romlegal@royomartin.com; cmorris@kaplankirsch.com; 
bill@solutionaryrail.org; chester@sschemical.com; mertenss@michigan.gov; elizabeth.odette@ag.state.mn.us; 
rolson@uswheat.org; cfontaine@mdot.maryland.gov; jhekhuis@steel.org; sethi@shermandunn.com; chris@ntc-
dfw.org; jay.chapa@fortworthtexas.gov; wmorthland@decaturil.gov; yasemine.givan@cookcountyil.gov; 
eastwoodcivicassociation@gmail.com; chughes@elpc.org; mgthompson@chevron.com; charlieb@reagan.com; 
jharrison@olsonremcho.com; ck@ccr-stl.com; fjp@sloverandloftus.com; cahearn@crowell.com; 
tripp@skippergroup.org; brennankucera@gmail.com; misty.buscher@springfield.il.us; 
ana.hernandez@house.state.tx.us; robby.wehagen@gmail.com; up-ns@hsrail.org; O'Connell, James 
<joconnell@cov.com>; lawrence.b.jordan@wi-tronix.com; gcamacho@lynwoodca.gov; nsmty1@gmail.com; 
ryan.murphy@jaxchamber.com; martin.burzawa@illinois.gov; adam miller@swifttrans.com; bfast@lsbindustries.com; 
marshagomez9@gmail.com; nathanwindsor07@icloud.com; OpalDisco <OpalDisco@cov.com>; slanier@ncpoultry.org; 
todd.myers@nissan-usa.com; treysantos18@gmail.com; chollinger@omm.com; eburch@bnwaterkeeper.org; 
superneighborhood64and88@gmail.com; downtownsn61@gmail.com; vinnyoliver87@gmail.com; 
qbarbosa@olsonremcho.com; atlarge1@houstontx.gov; alex.salcido@siemens-energy.com; knoxross@gmail.com; 
colin.tadlock@iowaagriculture.gov; ssmithd9@yahoo.com; rkinsley@cl2.com; thenry@oag.state.va.us; 
aalvarez@crowell.com; timothy.deland@gmail.com; rdelk@cityofgreenville.org; jbarron@sogate.org; 
lenhart@viariogrande.org; mmaloney@gibsondunn.com; danielahernandez07@gmail.com; 
katherine.preston@darlingii.com; gbell@ebsrr.com; michael.westlake@centennialenergy.us; 
ealeman@cmap.illinois.gov; michael.klotz@detroitmi.gov; repstevehurst98@gmail.com; jacob.dempsey@state.sd.us; 
chris.tutor@ag.tn.gov; mike@utahrpa.org; adam@sweetbrewtea.com; megan.mcclory@dot.ohio.gov; 
andrew.bernstein@pbfenergy.com; greenberg@movingforwardnetwork.org; jvokal@platteinstitute.org; 
prn.stbmerger@gmail.com; john.harris@ag.ks.gov; comishj@michigan.gov; john.ghaelian@ky.gov; 
ruth@injesusnamefaith.com; ceo@passportrailroad.com; upnsmerger@readingnorthern.com; rosullivan@sccmo.org; 
liv@sdaba.org; bryn.williams@coag.gov; swalker@oag.maryland.gov; james.cownie@state.mn.us; 
lyne.larouche@uniboard.com; dannyl 112762@yahoo.com; tpettus2@ameren.com; cwaldman@jonesday.com; 
jelineksmail@gmail.com; will@vamaritime.com; wyomingwheat.marketingcommission@wyo.gov; 
brittanyphollis@gmail.com; barberp@townofguilderland.gov; dorihauck@ndlegis.gov; 
mason.whiteside@senate.texas.gov; christina.morales@house.texas.gov; calexander@kaplankirsch.com; 
michelle a buckley@yahoo.com; gary@mfu.org; amandaduncan@logisticsalliance.com; 
lance.malesh@modeglobal.com; lisa@bevinsrenovations.com; devinclaude0215@gmail.com; 
robert.bernheim@azag.gov; cwatters@ilcorn.org; kerpatrick.lewis@bnsf.com; McCarrick, T.J. 
<tj.mccarrick@kirkland.com>; office@repstavamurray.com; jbanegas@joneswalker.com; kenneth.martin@gov.wa.gov; 
Ludwin, Derek <dludwin@cov.com>; Bagato, S. K. (Shannon) <shannon.bagato@ttx.com>; sierrasc27@gmail.com; 
pistonem@ncfo.org; twilliamson@ksgrains.com; tuttlej2@michigan.gov; Mahan, Carrie <carrie.mahan@sidley.com>; 
jsthorne01@gmail.com; JMMonfredi@uss.com; sternn@sullcrom.com; *congdonj@sullcrom.com 
<congdonj@sullcrom.com>; ppanelo@mullinslawgroup.net; ben.idzik@thompsonhine.com; 
valmarie.turner@roanokeva.gov; tbarron@apta.com; jjackson@silicaservices.com; bkerchner@rmtservices.com; 
cspitulnik@kaplankirsch.com; cabrown@bigriversteel.com; amfisher@panynj.gov; cotthi@brightwood.com; 
acp@gulfandohio.com; Mahan, Carrie <carrie.mahan@sidley.com>; Davis, Allison C. <allison.davis@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Booth, Nicole <nicole.booth@sidley.com>; Laudone, Stephen S. 
<slaudone@sidley.com>; schotthi@brightwood.com; amfisher@panynj.gov; pac@hardcoal.org; 
tom.giovinazzi@amrize.com; mgustin@badgerminingcorp.com; kbrown@lowenstein.com; sara.razi@stblaw.com; 
lindsey.bohl@stblaw.com; *AEllis@stblaw.com2 <AEllis@stblaw.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; allison.davido@stblaw.com; laurel.fresquez@stblaw.com; acp@guldandohio.com; Davis, 
Allison C. <allison.davis@sidley.com>; Korman, Marc <mkorman@sidley.com>; Laudone, Stephen S. 
<slaudone@sidley.com>; Booth, Nicole <nicole.booth@sidley.com>; albert.nursalim@imerys.com; 
jeff.moreno@thompsonhine.com; joel@hesspumice.com; mitchell.pepper@tolko.com; upnscontrol@clarkhill.com; 
redelman@mooneygreen.com; amenzies@acwr.com; sparrish@burr.com; geremy.holm@bbklaw.com; 



12

ehocky@clarkhill.com; jtowers@frintel.com; nfitzpatrick@allrecyclinginc.com; lauren.etlinger@totalenergies.com; 
diego.porroa@mail.house.gov; Blui@mofo.com; Blui@mofo.com; brian.freyermuth@sappi.com; 
scott.barnhart@atg.in.gov; george.avery.grimes@gmail.com; bauerj@schneider.com; jdavis@csg.org; 
bforman@sdac.coop; derick.hawlegy@bnsf.com; mike.swaney@bnsf.com; andrew.simpson@bnsf.com; 
george.hill@bnsf.com; bobscal@gmail.com; kevin.pankratz@canfor.com; mapmann28@gmail.com; 
brockdewey@sbcglobal.net; phillipsickinger@swbell.net; dave@ciadvt.com; rjsavelyj@gmail.com; 
matt.fridley@brenntag.com; m2mae@m2ebert.com; mtonn@freightcar.net; dcopferman@yahoo.com; 
proberts@twlog.com; richard.paice@chemours.com; karyn.booth@thompsonhine.com; railmerger@trucking.org; 
jeremy.druckemiller@usfoods.com; john.brainard@bnsf.com; jlukas@cityofsharonville.com; shelby.witt@bnsf.com; 
mfm@vnf.com; mdw@gvtrail.com; kklawitter@bsm.com; dallen@ncgrange.com; kyle.clem@bnsf.com; 
nmitchler@akrailroad.com; eric.lee@mdsry.com; laura@mgfa.org; sfoland@fletcher-sippel.com; 
amy k smedley@huntsman.com; dsteen@mocorn.org; jdv@dewittllp.com; locwards@gmail.com; 
acp@gulfandohio.com; ehamer@willcountysao.gov; jbarlow@portofvirginia.com; jbode@corn.org; 
jcleefarms@gmail.com; ahahm@nrdc.org; gale.shult@inerailroad.com; commissioner@pct2.hctx.net; 
joseph.lamattina13@gmail.com; fspero@bradley.com; mwalsh@vrf.us; whit.hughes@ergon.com; kwatson@wjpllc.com; 
ahirschkorn@kaplankirsch.com; sarah galica@homedepot.com; jack.murray2@bnsf.com; david.bertholf@bnsf.com; 
jennvanv@jeffparish.gov; mark.bieber2@bnsf.com; bradley.womack@bnsf.com; craig.dohm@interfor.com; 
allison.sheedy@dc.gov; jake.parker@ncfb.org; kcooper@namamillers.org; jfritz@youngstownohio.gov; 
valerie.balch@atg.wa.gov; atseaef@atg.wa.gov; smithbss.sti@gmail.com; chuck@miagbiz.org; 
david.benz@thompsonhine.com; sandra.brown@thompsonhine.com; smcmichael@newhaven.in.gov; 
elizabeth.hidalgo@harriscountytx.gov; dbroton@agrigrowth.org; david.perkins@heidelbergmaterials.com; 
roylee@ncpork.org; sandra@takehighroad.com; scheib@gentrylocke.com; phawkins@gentrylocke.com; 
brad.paris@redbull.com; shanew@amrailroad.com; mbirch78@gmail.com; lynn.hiser@outlook.com; 
tracy.brick@marionarkansas.org; pbell@towerkgroup.com; sarintha@wbianola.com; jhekhuis@steel.org; 
dany@ilenviro.org; mgainfo@mngrocers.com; generalcounsel@cleanharbors.com; mayor@carlinnv.gov; 
leah.mh.roberts@gmail.com; rbrennan@gmail.com; rbrennan@gmail.com; fpeeplesjr@peeplesind.com; 
mrbilliotsr@cityofwestwego.com; acombelic@soy.com; klawrence@decatur-al.gov; rcrum@hrtpo.org; Maya, Michael 
<mmaya@cov.com>; Brown, Molly <MBrown@cov.com>; Greene, Kimberly <KGreene@cov.com>; Magcale, Jamie 
Dominique U <JMagcale@cov.com>; González, Joshua <JGonzalez@cov.com>; Krovoza, Charlotte 
<CKrovoza@cov.com>; president@roguevalleyrr.com; rmiller@spearpointlog.com; mayor@memphistn.gov; 
limets.clerk@gmail.com; james.burchett@house.ga.gov 
Cc: Flahive Wu, Laura <lflahivewu@cov.com> 
Subject: RE: STB Docket No. FD 36873 - Deposition Notices 
 
[EXTERNAL]  
UP / NS Counsel – 
 
We write for BNSF in response to Applicants’ seven notices of intent to depose BNSF witnesses on mutually agreeable 
dates in December.  On or before November 18, BNSF will file comments opposing the application.  BNSF will make its 
declarants available for deposition.  BNSF’s declarants may include one or more of the witnesses that Applicants 
identified on Friday night.  At the appropriate time, BNSF may agree to make a non-declarant available for deposition; 
that will depend in part on the nature of BNSF’s comments and other factors such as whether Applicants have had a 
reasonable opportunity to take discovery from other sources (such that a non-declarant’s deposition would be 
cumulative, etc.).  We will confer with you about that as this process develops further. 
 
Thanks, 
 
McClain 
 
McClain Thompson 
----------------------------------------------------- 
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KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Cabbell, Travis <TCabbell@cov.com>  
Sent: Friday, September 11, 2026 11:53 PM 
To: Rosenthal, Michael <mrosenthal@cov.com>; ratkins <ratkins@sidley.com>; *owilliams@steptoe.com 
<owilliams@steptoe.com>; matelisj@sullcrom.com; rrudolph1022@gmail.com; mfm@vnf.com; railcents@comcast.net; 
info@iowaagriculture.gov; buckmanrailroadcorrespondence@googlegroups.com; info@airalliancehouston.org; 
hildrethk@ugicorp.com; sletcher@ndgda.org; jordan.goerger@ardentmills.com; jen-ann.lee@calsta.ca.gov; 
bluc@bacpdx.org; deb.barber@ci.stpaul.mn.us; jack.arriaga@portlandoregon.gov; mkonz@mankatomn.gov; 
gregg.pittelkow@corteva.com; kevinarquit@quinnemanuel.com; coyfortenberry1@gmail.com; jodonnell@elpc.org; 
parker@viariogrande.org; aluised@sullcrom.com; keithj@dsllog.com; cgonzalez@cityofcudahyca.gov; 
alejandra.salinas@houstontx.gov; cfs contract admin@dteenergy.com; shawn.johnson@friedfrank.com; 
lgorski@farmingtonmn.gov; kknichel@knichellogistics.com; jgilbert@fletcher-sippel.com; signinstaller210@yahoo.com; 
paulk@highlinegrain.com; anolan@anacostia.com; efoley@mtahq.org; mfreeman3@marathonpetroleum.com; 
mark.kittel@ohioago.gov; christian.corrigan@mt.gov; caitlin.madden@wisconsin.gov; stb.monitoring@valero.com; 
hmhancock@mac.com; mburton@semmes.com; barbara.thoman@allaboardmn.org; 
mariia.zimmerman@drpt.virginia.gov; rolltide372109@gmail.com; Donovan, Daniel T. <ddonovan@kirkland.com>; 
redelman@mooneygreen.com; cspitulnik@kaplankirsch.com; cath.santamaria@gmail.com; carolyne@ceic.cc; 
steven.orban@myfloridalegal.com; tom@twilcoxlaw.com; eric.eidlin@sanjoseca.gov; cwismer@ctscement.com; 
eenson@crowell.com; matthew.yanez@dot.gov; mcole@usdg.com; mwilloughby@whdlawyers.com; 
zbevins@gmail.com; jason.biggs@wsdot.wa.gov; guadamudm@ag.louisiana.gov; ltucker@ag.nv.gov; 
pmukerjee@earthjustice.org; abk@sloverandloftus.com; tyellen@pdnfoundation.org; clay.dippel@gmail.com; 
karyn.booth@thompsonhine.com; james.thomas@mail.house.gov; jason.tutrone@thompsonhine.com; njdot-
stb.36873@dot.nj.gov; mitchelwalker219@gmail.com; don.amlin@usdoj.gov; mario.castillo2@houstontx.gov; 
ahirschkorn@kaplankirsch.com; superneighborhood63@gmail.com; gallegosrt@sbcglobal.net; jhthompson@law.ga.gov; 
saaket.pradhan@ag.ny.gov; rdr@sloverandloftus.com; brian.amis@houstontx.gov; mbarth@unitedsugarpr.com; 
justin.sherlock@ndsga.com; nicks@ndgga.com; tmiddleton@omnitrax.com; kpattison@pattisoncompany.com; 
pkrogman@njtransit.com; michelle.scelson@railnola.com; mewilson@commerce.nc.gov; ian.hlavacek@gmail.com; 
joseph.summersrt@gmail.com; matthew.johnston@ilsoy.org; njohnson@baileyglasser.com; loriedwards@utah.gov; 
uipalogistics@utah.gov; Warren, Matthew J. <mjwarren@sidley.com>; alexlarams@earthlink.net; 
elliotlawrence@agutah.gov; tlitwiler@fletcher-sippel.com; matthew.reinhart@hfsinclair.com; vquinn@fletcher-
sippel.com; khart@cmap.illinois.gov; afultz@kaplankirsch.com; spencer.hightower@crh.com; kgardiner@crowell.com; 
Reilly, Matt <matt.reilly@kirkland.com>; pap@sloverandloftus.com; Thompson, McClain 
<mcclain.thompson@kirkland.com>; jeff@fraleycorporation.com; diego.porroa@mail.house.gov; 
matt@ironhorseresources.com; karina@friendsoffondepark.org; patton@ohiosenate.gov; stb@hubgroup.com; 
kjd@sloverandloftus.com; matt.dietrich@dot.ohio.gov; jpeterso@ndwheat.com; kohler@nlc.org; 
meter rihn@hotmail.com; selina.figueroa@oxea.com; neil.maunu@pnwa.net; parkergward@gmail.com; 
jcuomo@lcbf.com; wmullins@mullinslawgroup.net; tschweiss@peabodyenergy.com; chris@eykamp.com; 
bjanowski@mdot.maryland.gov; davin@mveda.com; edward.arc.stb@gmail.com; patrick.flesch@modot.mo.gov; 
stacy.e.flippin.civ@army.mil; cdavid@wvago.gov; anna@skippergroup.org; aaron.cooper114645@gmail.com; 
adanflores@yahoo.com; dj.stadtler@vpra.virginia.gov; eric.wessan@ag.iowa.gov; mwmartin@agutah.gov; 
zachary.pohlman@nebraska.gov; tim.smith@doj.oregon.gov; paul.hemmersbaugh@us.dlapiper.com; 
scott.singleton99@gmail.com; cnlambos@lambosfirm.com; amber.fly@oag.texas.gov; walker@khlaw.com; 
efanchiang@crowell.com; jad.itani@dot.wi.gov; gabe.freeman24@gmail.com; efleischmann11@yahoo.com; 
cfrometa@downeyca.org; barbomber@hotmail.com; jputnam@kaplankirsch.com; ageorge@kozloffstoudt.com; 
dmj@sloverandloftus.com; tcollazzi@lcbf.com; siyer@kaplankirsch.com; liz@senatorventura.com; 
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maryannmanion@gmail.com; matt@ransomministries.com; sara.razi@stblaw.com; paulettekukuk@gmail.com; 
jmathews@narprail.org; administrative@portfreeport.com; klgoubeaux@gmail.com; justincgreen8@gmail.com; 
jsm0911@icloud.com; lanceu34@icloud.com; jruble@maherterminals.com; *pdenton@steptoe.com 
<pdenton@steptoe.com>; bbarnes@cmap.illinois.gov; joshblake@travero.com; capt.trey@yahoo.com; 
paul.hunt@usda.gov; antitrust@attorneygeneral.gov; agermain@wasterecycling.org; imikati@nrdc.org; 
mliguori@dsny.nyc.gov; jason.osborn@illinois.gov; maria.hobbs@iowadot.us; mharrell2@icloud.com; 
nachabea@ag.louisiana.gov; bleibergja@outlook.com; sapeachey@mqblaw.com; rwimbish@fletcher-sippel.com; 
robert.weinstock@law.northwestern.edu; william.young@wyo.gov; jcalareso@gdwo.net; traviswdecock@yahoo.com; 
Glover, Matthew <MGlover@cov.com>; dan@m4cg.com; b155549@gmail.com; williamslindsay123@gmail.com; 
diehl@atda.org; chris.haas@wisetechglobal.com; katherine.parker@gcrd.net; bolmos@paramountcity.gov; 
mbriley@shumaker.com; heber.marquez@cityofmaywood.org; chadsee@freezerlongline.biz; rgarcia@sspmn.org; 
logan.harper@cmc.com; colinpfinney7603@gmail.com; jacqueline.bailey@chsinc.com; bgarafola5@gmail.com; David 
Meyer <david@meyerlawdc.com>; justin.curry@coag.gov; fink@ble-t.org; b.fall@cedar-rapids.org; 
gplant@tatachemicals.com; rstotser@msnattorneys.com; twarner@nirpc.org; jason.himmer@nucor.com; 
rbach@rgpc.com; rao@openmarketsinstitute.org; theodore.hunt@dentons.com; chris.garbarino@pnct.net; 
nancynabors@sbcglobal.net; justin@mfu.org; apena@wheatworld.org; jill brubaker@americanchemistry.com; 
natelukefahr@gmail.com; rharrington@primeinc.com; dfellon@progressiverail.com; richard@aradc.org; 
kellyreese@gmail.com; pbeety@lmc.org; knoxcountyareapartnership@gmail.com; john@movecoal.org; 
daubs.thompson@navenergy.com; scawley@jordanprice.com; aubrey@shermandunn.com; mmillman@indot.in.gov; 
marcie@adaptivedancing.com; lvanhouwelingen@crowell.com; jbarlow@portofvirginia.com; 
smontgomery@fortworthchamber.com; ehare@gk9pg.com; jrsmith@t4america.org; nicholaides@semcog.org; 
petera.caffarelli@usda.gov; lee.morris@ago.ms.gov; brent.mead2@mt.gov; koryp@ndchamber.com; 
legal@graymont.com; sandra@takehighroad.com; jcline@logicsprings.com; michael.undorf@delaware.gov; 
daniel.betancourt@ilag.gov; michael.prater@illinois.gov; Nabili, Pegah <PNabili@cov.com>; *lflahivewu@cov.com 
<lflahivewu@cov.com>; sledermann@youngsommer.com; allen.jones@stgusa.com; dblank@tnw-rr.com; 
dbarrett@farmlawyers.com; david.hirsh@dentons.com; karin@grandriverrailway.com; rtisch@mcdermottlaw.com; 
nicole miller@na.honda.com; amy.erickson315@gmail.com; acr@transmatch.com; blackerblair@gmail.com; 
sandra.brown@thompsonhine.com; ealm@nd.gov; nhresources7@gmail.com; jsilversmith@kmazuckert.com; 
carrie.jenks@quikrete.com; goldenn@sullcrom.com; ediehl@smart-union.org; mmulcahy@bloomingtonmn.gov; 
tim.sexton@minneapolismn.gov; joaquin.martinez@houstontx.gov; jason.ferbrache@okc.gov; mgrumley@palrr.com; 
Kelly, Kevin <Kkelly@cov.com>; gwilliams@usidentitypreserved.org; greenberg@movingforwardnetwork.com; 
terri.parker@modot.mo.gov; connect@railtowns.org; mike@fearoninsurance.com; tom.erickson@railcents.com; 
board@bacpdx.org; lpilconis@cement.org; afbfstb@fb.org; jennifer young-donnelly@apllogistics.com; 
lance@travs.com; calee@milwaukee.gov; christopher.perry@amtrak.com; eglavich@bakerandmiller.com; 
jmcinerney@lawforlabor.com; brandon bodine@csx.com; imjondavis@gmail.com; asantos@kychamber.com; 
dsmith@oag.state.va.us; kmbsupplychainacumen@gmail.com; jp.escudier@portnola.com; 
raymondgriffinjr@yahoo.com; robert.ledoux@fecrwy.com; ronnie.armstrong@one-line.com; mebtdc@hotmail.com; 
mendez.garcia1228@gmail.com; meier@ncga.com; rubengarza804@gmail.com; emily.kimball@hoganlovells.com; 
david.kahler@law.njoag.gov; justinghollis@gmail.com; jstubbs@mdot.ms.gov; romlegal@royomartin.com; 
cmorris@kaplankirsch.com; bill@solutionaryrail.org; chester@sschemical.com; mertenss@michigan.gov; 
elizabeth.odette@ag.state.mn.us; rolson@uswheat.org; cfontaine@mdot.maryland.gov; jhekhuis@steel.org; 
sethi@shermandunn.com; chris@ntc-dfw.org; jay.chapa@fortworthtexas.gov; wmorthland@decaturil.gov; 
yasemine.givan@cookcountyil.gov; eastwoodcivicassociation@gmail.com; chughes@elpc.org; 
mgthompson@chevron.com; charlieb@reagan.com; jharrison@olsonremcho.com; ck@ccr-stl.com; 
fjp@sloverandloftus.com; cahearn@crowell.com; tripp@skippergroup.org; brennankucera@gmail.com; 
misty.buscher@springfield.il.us; ana.hernandez@house.state.tx.us; robby.wehagen@gmail.com; up-ns@hsrail.org; 
O'Connell, James <joconnell@cov.com>; lawrence.b.jordan@wi-tronix.com; gcamacho@lynwoodca.gov; 
nsmty1@gmail.com; ryan.murphy@jaxchamber.com; martin.burzawa@illinois.gov; adam miller@swifttrans.com; 
bfast@lsbindustries.com; marshagomez9@gmail.com; nathanwindsor07@icloud.com; OpalDisco 
<OpalDisco@cov.com>; slanier@ncpoultry.org; todd.myers@nissan-usa.com; treysantos18@gmail.com; 
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chollinger@omm.com; eburch@bnwaterkeeper.org; superneighborhood64and88@gmail.com; 
downtownsn61@gmail.com; vinnyoliver87@gmail.com; qbarbosa@olsonremcho.com; atlarge1@houstontx.gov; 
alex.salcido@siemens-energy.com; knoxross@gmail.com; colin.tadlock@iowaagriculture.gov; ssmithd9@yahoo.com; 
rkinsley@cl2.com; thenry@oag.state.va.us; aalvarez@crowell.com; timothy.deland@gmail.com; 
rdelk@cityofgreenville.org; jbarron@sogate.org; lenhart@viariogrande.org; mmaloney@gibsondunn.com; 
danielahernandez07@gmail.com; katherine.preston@darlingii.com; gbell@ebsrr.com; 
michael.westlake@centennialenergy.us; ealeman@cmap.illinois.gov; michael.klotz@detroitmi.gov; 
repstevehurst98@gmail.com; jacob.dempsey@state.sd.us; chris.tutor@ag.tn.gov; mike@utahrpa.org; 
adam@sweetbrewtea.com; megan.mcclory@dot.ohio.gov; andrew.bernstein@pbfenergy.com; 
greenberg@movingforwardnetwork.org; jvokal@platteinstitute.org; prn.stbmerger@gmail.com; john.harris@ag.ks.gov; 
comishj@michigan.gov; john.ghaelian@ky.gov; ruth@injesusnamefaith.com; ceo@passportrailroad.com; 
upnsmerger@readingnorthern.com; rosullivan@sccmo.org; liv@sdaba.org; bryn.williams@coag.gov; 
swalker@oag.maryland.gov; james.cownie@state.mn.us; lyne.larouche@uniboard.com; dannyl 112762@yahoo.com; 
tpettus2@ameren.com; cwaldman@jonesday.com; jelineksmail@gmail.com; will@vamaritime.com; 
wyomingwheat.marketingcommission@wyo.gov; brittanyphollis@gmail.com; barberp@townofguilderland.gov; 
dorihauck@ndlegis.gov; mason.whiteside@senate.texas.gov; christina.morales@house.texas.gov; 
calexander@kaplankirsch.com; michelle a buckley@yahoo.com; gary@mfu.org; amandaduncan@logisticsalliance.com; 
lance.malesh@modeglobal.com; lisa@bevinsrenovations.com; devinclaude0215@gmail.com; 
robert.bernheim@azag.gov; cwatters@ilcorn.org; kerpatrick.lewis@bnsf.com; McCarrick, T.J. 
<tj.mccarrick@kirkland.com>; office@repstavamurray.com; jbanegas@joneswalker.com; kenneth.martin@gov.wa.gov; 
*dludwin@cov.com <dludwin@cov.com>; Bagato, S. K. (Shannon) <shannon.bagato@ttx.com>; sierrasc27@gmail.com; 
pistonem@ncfo.org; twilliamson@ksgrains.com; tuttlej2@michigan.gov; Mahan, Carrie <carrie.mahan@sidley.com>; 
jsthorne01@gmail.com; JMMonfredi@uss.com; sternn@sullcrom.com; *congdonj@sullcrom.com 
<congdonj@sullcrom.com>; ppanelo@mullinslawgroup.net; ben.idzik@thompsonhine.com; 
valmarie.turner@roanokeva.gov; tbarron@apta.com; jjackson@silicaservices.com; bkerchner@rmtservices.com; 
cspitulnik@kaplankirsch.com; cabrown@bigriversteel.com; amfisher@panynj.gov; cotthi@brightwood.com; 
acp@gulfandohio.com; Mahan, Carrie <carrie.mahan@sidley.com>; Davis, Allison C. <allison.davis@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Booth, Nicole <nicole.booth@sidley.com>; Laudone, Stephen S. 
<slaudone@sidley.com>; schotthi@brightwood.com; amfisher@panynj.gov; pac@hardcoal.org; 
tom.giovinazzi@amrize.com; mgustin@badgerminingcorp.com; kbrown@lowenstein.com; sara.razi@stblaw.com; 
lindsey.bohl@stblaw.com; *AEllis@stblaw.com2 <AEllis@stblaw.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; allison.davido@stblaw.com; laurel.fresquez@stblaw.com; acp@guldandohio.com; Davis, 
Allison C. <allison.davis@sidley.com>; Korman, Marc <mkorman@sidley.com>; Laudone, Stephen S. 
<slaudone@sidley.com>; Booth, Nicole <nicole.booth@sidley.com>; albert.nursalim@imerys.com; 
jeff.moreno@thompsonhine.com; joel@hesspumice.com; mitchell.pepper@tolko.com; upnscontrol@clarkhill.com; 
redelman@mooneygreen.com; amenzies@acwr.com; sparrish@burr.com; geremy.holm@bbklaw.com; 
ehocky@clarkhill.com; jtowers@frintel.com; nfitzpatrick@allrecyclinginc.com; lauren.etlinger@totalenergies.com; 
diego.porroa@mail.house.gov; Blui@mofo.com; Blui@mofo.com; brian.freyermuth@sappi.com; 
scott.barnhart@atg.in.gov; george.avery.grimes@gmail.com; bauerj@schneider.com; jdavis@csg.org; 
bforman@sdac.coop; derick.hawlegy@bnsf.com; mike.swaney@bnsf.com; andrew.simpson@bnsf.com; 
george.hill@bnsf.com; bobscal@gmail.com; kevin.pankratz@canfor.com; mapmann28@gmail.com; 
brockdewey@sbcglobal.net; phillipsickinger@swbell.net; dave@ciadvt.com; rjsavelyj@gmail.com; 
matt.fridley@brenntag.com; m2mae@m2ebert.com; mtonn@freightcar.net; dcopferman@yahoo.com; 
proberts@twlog.com; richard.paice@chemours.com; karyn.booth@thompsonhine.com; railmerger@trucking.org; 
jeremy.druckemiller@usfoods.com; john.brainard@bnsf.com; jlukas@cityofsharonville.com; shelby.witt@bnsf.com; 
mfm@vnf.com; mdw@gvtrail.com; kklawitter@bsm.com; dallen@ncgrange.com; kyle.clem@bnsf.com; 
nmitchler@akrailroad.com; eric.lee@mdsry.com; laura@mgfa.org; sfoland@fletcher-sippel.com; 
amy k smedley@huntsman.com; dsteen@mocorn.org; jdv@dewittllp.com; locwards@gmail.com; 
acp@gulfandohio.com; ehamer@willcountysao.gov; jbarlow@portofvirginia.com; jbode@corn.org; 
jcleefarms@gmail.com; ahahm@nrdc.org; gale.shult@inerailroad.com; commissioner@pct2.hctx.net; 
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joseph.lamattina13@gmail.com; fspero@bradley.com; mwalsh@vrf.us; whit.hughes@ergon.com; kwatson@wjpllc.com; 
ahirschkorn@kaplankirsch.com; sarah galica@homedepot.com; jack.murray2@bnsf.com; david.bertholf@bnsf.com; 
jennvanv@jeffparish.gov; mark.bieber2@bnsf.com; bradley.womack@bnsf.com; craig.dohm@interfor.com; 
allison.sheedy@dc.gov; jake.parker@ncfb.org; kcooper@namamillers.org; jfritz@youngstownohio.gov; 
valerie.balch@atg.wa.gov; atseaef@atg.wa.gov; smithbss.sti@gmail.com; chuck@miagbiz.org; 
david.benz@thompsonhine.com; sandra.brown@thompsonhine.com; smcmichael@newhaven.in.gov; 
elizabeth.hidalgo@harriscountytx.gov; dbroton@agrigrowth.org; david.perkins@heidelbergmaterials.com; 
roylee@ncpork.org; sandra@takehighroad.com; scheib@gentrylocke.com; phawkins@gentrylocke.com; 
brad.paris@redbull.com; shanew@amrailroad.com; mbirch78@gmail.com; lynn.hiser@outlook.com; 
tracy.brick@marionarkansas.org; pbell@towerkgroup.com; sarintha@wbianola.com; jhekhuis@steel.org; 
dany@ilenviro.org; mgainfo@mngrocers.com; generalcounsel@cleanharbors.com; mayor@carlinnv.gov; 
leah.mh.roberts@gmail.com; rbrennan@gmail.com; rbrennan@gmail.com; fpeeplesjr@peeplesind.com; 
mrbilliotsr@cityofwestwego.com; acombelic@soy.com; klawrence@decatur-al.gov; rcrum@hrtpo.org; 
*mmaya@cov.com <mmaya@cov.com>; Brown, Molly <MBrown@cov.com>; Greene, Kimberly <KGreene@cov.com>; 
Magcale, Jamie Dominique U <JMagcale@cov.com>; González, Joshua <JGonzalez@cov.com>; Krovoza, Charlotte 
<CKrovoza@cov.com>; president@roguevalleyrr.com; rmiller@spearpointlog.com; mayor@memphistn.gov; 
limets.clerk@gmail.com; james.burchett@house.ga.gov 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com> 
Subject: STB Docket No. FD 36873 - Deposition Notices 
 

                                   
 

Counsel,  
 
Please find attached Notices of Deposition for Katie Farmer, Angela Caddell, Craig Morehouse, Jon 
Gabriel, Katie Hower, Paul Bischler, and Tom Williams.  
 
Best,  
Travis  
 
 
Travis Cabbell 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5245 | tcabbell@cov.com 
www.cov.com 
 

 
 
   
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
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From: Maya, Michael
Sent: Tuesday, October 20, 2026 8:27 PM
To: Thompson, McClain; Kelly, Kevin; Donovan, Daniel T.; Joseph, Neil; McCarrick, T.J.; 

Durling, Gabi; Volbrecht, Tate D.
Cc: Flahive Wu, Laura; Rosenthal, Michael; Damitio, Daniel; Magcale, Jamie Dominique U; 

Ludwin, Derek; Korman, Marc; Warren, Matthew J.; William Mullins; ratkins; Laudone, 
Stephen S.; Korman, Marc; Spencer Naake; OpalDisco

Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF
Attachments: Applicants’ Proposed Edits to BNSF’s Responsiveness Criteria.docx

McClain, 

Thanks for the call this morning.  We cannot accept what you proposed but could accept the following, 
reserving all rights to seek more or different relief if there is no negotiated resolution. 

 The custodians would be the five you identified (Farmer, Bischler, Morehouse, Williams, Gabriel) plus
Caddell, Hower, Igoe, and Garland.  Caddell and Hower also would be deponents.  In addition, and as
you proposed, anyone else who submits a verified statement also would be a deponent.  Bischler would
be deposed in December, as you further proposed.

 UP would agree not to seek depositions from any of the former employees (or documents from former
employees other than Igoe and Garland) for now, but would reserve the right to renew either or both
types of requests if we believe warranted by materials in Non-Applicants’ November 18 submissions.

 As to the proposed date range of 1/1/24 to 2/17/26 with the exception of what I believe you called
“historical” requests – this would be subject to UP’s hearing which requests you consider “historical”
and how far back you propose to go on them, and UP’s agreement that the parties are close enough on
this to work it out.

 The parties would agree to work out the proposed responsiveness criteria.  Toward that end, our initial
proposed edits are attached.

 BNSF would disclose the criteria or guidance that it and/or its custodians are using to select email
folders for collection; this also would be subject to UP’s agreement that the parties are close enough to
work out any issues on those criteria.

 UP would reserve rights on BNSF’s search for non-privileged non-custodial documents in response to
UP’s first set of requests, which we consider inadequate for reasons previoulsy articulated.

 UP would not produce documents of Andrew Brady.

I’m available to discuss tomorrow. 

Mike 

Michael Maya 

Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
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This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Friday, October 16, 2026 3:48 PM 
To: Maya, Michael <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Durling, Gabi 
<gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Ludwin, Derek <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Please see attached for our TAR protocol. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Friday, October 9, 2026 5:59 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

Covington Team –  
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We write further to our e-discovery disclosures.  Consistent with our efforts to identify a reasonable, efficient, and 
defensible process for identifying and producing responsive documents, BNSF has elected to forgo the use of search 
term and instead use a TAR process.  BNSF will provide a TAR disclosure next week. 
 
Thanks, 
 
McClain 
 
McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Monday, October 5, 2026 7:47 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

Please see attached for BNSF’s October 5 disclosure. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Friday, October 2, 2026 12:49 PM 
To: 'Maya, Michael' <mmaya@cov.com>; 'Kelly, Kevin' <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; 'Rosenthal, Michael' <mrosenthal@cov.com>; 'Damitio, Daniel' 
<DDamitio@cov.com>; 'Magcale, Jamie Dominique U' <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Warren, Matthew J.' <mjwarren@sidley.com>; 'William Mullins' 
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<wmullins@mullinslawgroup.net>; 'ratkins' <ratkins@sidley.com>; 'Laudone, Stephen S.' <slaudone@sidley.com>; 
'Korman, Marc' <mkorman@sidley.com>; 'Spencer Naake' <snaake@mullinslawgroup.net>; 'OpalDisco' 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

Since Kevin might have inadvertently misstated our agreement at today’s hearing, we said:  BNSF will provide our 
proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit reports to follow.   

Per that agreement, on Monday, BNSF will provide our custodian, date range, and responsiveness criteria proposals.   

We remain on track to provide the search terms and hit reports next week, and we will do so by no later than Oct. 9.  If 
the search terms and hit reports are ready before Oct. 9, we will provide them before Oct. 9. 

Please see the thread below. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Thompson, McClain  
Sent: Thursday, September 24, 2026 2:35 PM 
To: 'Maya, Michael' <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

We’ll provide our proposal for custodians + date range + responsiveness criteria on Oct. 5 – with search terms and hit 
reports to follow. 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 
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From: Maya, Michael <mmaya@cov.com>  
Sent: Thursday, September 24, 2026 1:58 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Durling, Gabi <gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                             

 

McClain, 

Thanks for your response.  Could you send everything in your proposal except the hit reports on October 5, and 
then follow up with the hit reports later that week as they are ready?  That would be fine with us and would 
promote the objective of moving this process forward as efficiently as possible. 

Thanks, 

Mike 

 
Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Thursday, September 24, 2026 12:42 PM 
To: Maya, Michael <mmaya@cov.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Durling, Gabi 
<gabi.durling@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Ludwin, Derek <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
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[EXTERNAL]  
Mike – 

We should stick with October 9 as the target, but if our proposal + hit counts are ready by October 5, we’ll provide it 
then.  We expect that some of the business days the week of October 5 will be needed to complete the processing and 
hit report preparation.  In all events, when the proposal and hit counts are ready, we’ll provide it.  Our October 9 target 
date applies to the custodians from whom we are preparing to agree to collect.  

BNSF will provide a responsiveness criteria sheet when we make our proposal.   

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Maya, Michael <mmaya@cov.com>  
Sent: Wednesday, September 23, 2026 4:19 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; Joseph, Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Brier, Grace C. <grace.brier@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Damitio, Daniel 
<DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; *dludwin@cov.com <dludwin@cov.com>; 
Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. <mjwarren@sidley.com>; William Mullins 
<wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; 
Korman, Marc <mkorman@sidley.com>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                       

 

McClain, 

Thanks for speaking earlier today.  We appreciate BNSF’s proposal to provide by October 9 the custodians, 
search terms, and date ranges, as well as the resulting hit reports, that BNSF proposes to use for its custodial 
document productions in response to Applicants’ First and Second Discovery Requests.   

We request two modest modifications to your proposal.  First, we request that you provide BNSF’s proposed 
search parameters by October 5, rather than October 9, so that the parties can begin meeting and conferring by 
October 8 and then have a full two weeks to negotiate before the October 22 deadline for submissions to be 
heard by the ALJ on October 30.  Second, we request that BNSF’s proposed search parameters include either 
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proposed responsiveness criteria or, in the alternative, a list of the RFPs in response to which you do and do not 
propose to conduct custodial searches (as well as any buckets or categories of otherwise responsive documents 
for which you do not intend to perform custodial searches). 

Please let us know by 10 am Eastern tomorrow if these two modifications are acceptable. 

Thanks, 

Mike 

 
Michael Maya 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5547 | mmaya@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Monday, September 21, 2026 7:52 AM 
To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Let’s start with UP’s specific basis for each of the requested custodians below.   I’m free Wednesday afternoon.   

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 18, 2026 4:08 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
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Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                             

 

McClain, 

Please let us know BNSF’s availability to confer as requested below. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Kelly, Kevin  
Sent: Thursday, September 17, 2026 1:41 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

McClain, 

Other than indicating that your review protocol likely will involve TAR and that you likely will not agree to produce 
documents from all of the custodians we identified, your email does not provide the information we 
sought.  BNSF’s refusal or inability to provide that information more than a month after your August 12 
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communication is not reasonable, especially in light of the schedule in this matter.  Please let us know when you 
are available to meet and confer about this between mid-day on Tuesday and the end of the day on Wednesday. 

On the same call, in addition to discussing the information we requested in our September 11 email, we also 
would like to discuss a schedule for (1) search term hit reports, (2) search term and custodian negotiations, (3) 
briefing and hearing of any disputes relating to the foregoing, (4) the commencement of custodial productions, and 
(5) substantial completion of custodial productions. 

We look forward to receiving your availability for next Tuesday and Wednesday. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Wednesday, September 16, 2026 6:16 PM 
To: Kelly, Kevin <Kkelly@cov.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, Neil 
<neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. <grace.brier@kirkland.com> 
Cc: Maya, Michael <mmaya@cov.com>; Flahive Wu, Laura <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
Ludwin, Derek <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' Discovery Requests to BNSF 
 

[EXTERNAL]  
Kevin – 

Thanks for the note.  We are actively working to scope a custodial search protocol, and we will circle back with a 
proposal that we believe will appropriately target case-relevant information from a non-applicant in a proportional 
matter.  Once we complete that work, we will confer with you about our search process.  Our custodian proposal will 
include some – but not all – of the names in UP’s email, which is overbroad and not tailored to target case-relevant 
information.   

We do expect that our search process will include some technology assisted review, and we will provide a disclosure 
about our protocol once we finalize it. 

We are working on amendments to our responses to UP’s second set of discovery requests and will serve those 
amendments once we complete our assessments with our client. 
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Meanwhile, we will continue to make rolling productions.   

We will be in touch.  

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Friday, September 11, 2026 4:57 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; Joseph, 
Neil <neil.joseph@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Brier, Grace C. 
<grace.brier@kirkland.com> 
Cc: *mmaya@cov.com <mmaya@cov.com>; *lflahivewu@cov.com <lflahivewu@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; 
*dludwin@cov.com <dludwin@cov.com>; Korman, Marc <mkorman@sidley.com>; Warren, Matthew J. 
<mjwarren@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; ratkins <ratkins@sidley.com>; Laudone, 
Stephen S. <slaudone@sidley.com>; Korman, Marc <mkorman@sidley.com>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: FD 36873 - Applicants' Discovery Requests to BNSF 
 

                                    

 

McClain, 

On August 12, you indicated that BNSF would be agreeing to search for additional documents in response to 
Applicants’ discovery requests.  You further stated that BNSF would be amending its written responses and 
objections and would be conducting ESI collections and review.  Since you provided that update more than for 
weeks ago, BNSF has neither amended its written responses nor provided any additional information regarding its 
search parameters.   

Please provide no later than Wednesday, September 16, information regarding the search parameters that BNSF 
intends to use to identify documents responsive to Applicants’ discovery requests.  At a minimum, please:  

1. Explain whether you are conducting custodial and/or non-custodial searches to identify responsive 
documents for each of Applicants’ RFPs. 

2. Explain whether you are limiting your searches to a subset of the documents requested by each RFP.  If so, 
explain what limitations you are applying for each RFP. 

3. Identify the custodians whose ESI you are collecting and processing to search. 
4. Disclose the search terms you are using. 
5. Disclose the date cutoƯs you are using. 
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6. Explain whether you are employing TAR.  If so, explain how you are employing TAR. 

Although BNSF has an independent obligation to identify custodians to search for responsive documents, 
Applicants have identified the following individuals likely to possess responsive documents who should be 
included as custodians.  For the former employees that are listed, please confirm whether BNSF still possesses 
custodial ESI for these employees.  To the extent BNSF no longer possesses custodial ESI for the former 
employees, we will need to identify other individuals to cover the relevant time periods and subject matter.  Please 
let us know promptly if you are refusing to search these custodians’ files for responsive documents. 

 Katie Farmer 
 Paul Bischler 
 Zak Anderson 
 Craig Morehouse 
 Tom Williams 
 Jon Gabriel 
 Angela Caddell 
 Katie Hower 
 Mike Smythers 
 Carl Ice 
 Julie Piggott 
 Matt Igoe 
 Matt Garland 
 Stevan Bobb 
 Colby Tanner 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
   
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 

COVI NGTON 
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notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 
   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

 
DOCKET NO. FD 36873 

 
UNION PACIFIC CORPORATION, ET AL. 

—CONTROL— 
NORFOLK SOUTHERN CORPORATION, ET AL. 

 
BNSF RAILWAY COMPANY’S FIRST 

SUPPLEMENTAL RESPONSES AND OBJECTIONS TO APPLICANTS’ 
FIRST SET OF DISCOVERY REQUESTS  

___________________________ 
 

Pursuant to 49 C.F.R. § 1114 and other applicable rules and authority, BNSF 

Railway Company (“BNSF”) hereby provides these first supplemental responses and 

objections to Applicants’ First Set of Discovery Requests to BNSF (“Requests”) served 

by Union Pacific and Norfolk Southern (together, “Applicants”) on May 29, 2026. 

All responses set forth herein are subject to and without waiver of (i) BNSF’s 

General Objections and Specific Responses, (ii) any objections to the relevance, 

materiality, or admissibility for any purpose of the information sought, (iii) the right 

to object on any ground at any time to a demand for further responses to the Requests; 

or (iv) the right to revise, correct, add to, supplement, or clarify any of its responses. 

SPECIFIC RESPONSES AND OBJECTIONS 

REQUEST 1: 

Describe all railroad mergers, acquisitions, or other control transactions 
involving You and any other Class I railroad that You are considering or have 
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considered within the last 12 months, whether in response to the Proposed 
Transaction or otherwise. 

RESPONSE TO REQUEST 1: 

Subject to and without waiving its objections, BNSF states the following: 

Counsel for BNSF has conducted a reasonable search for the requested 

materials and consulted with the principal individuals at BNSF who would have 

responsibility for evaluating potential mergers, acquisitions, or control transactions, 

including Chief Legal Officer Jill Mulligan and Chief Executive Officer Katie Farmer.  

Between May 29, 2025 and May 29, 2026 (the time period sought in Request No. 1), 

BNSF did not take steps to acquire another Class I railroad, whether in response to 

the Proposed Transaction or otherwise.  

Beginning in spring 2025, there were market rumors that Union Pacific was 

looking to merge with another Class I railroad.  In response to market rumors, the 

BNSF leadership team analyzed the potential transaction involving Union Pacific 

(recognizing that Union Pacific’s merger partner had not been identified, although it 

would not have been BNSF), potential impacts on the industry of a merger between 

Class I railroads, and how other market participants might respond.  BNSF was not 

interested in acquiring or merging with another railroad.  BNSF focused on opposing 

the merger.   

Given the various regulatory and antitrust issues that a merger creates, the 

extensive regulatory review required, and the likelihood of substantial litigation 

about them, the in-house Law Department was involved and leading any such 

analysis from the beginning.  In March 2025, the Law Department at BNSF began 
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sending written reminders to members of management that any work done in regards 

to that effort was being done at the direction of counsel for the purposes of seeking 

legal advice.  Subsequent reminders were provided by the Law Department during 

summer 2025. 

In the ordinary course of its business, BNSF analyzes the characteristics of 

other Class I railroads as well as potential partnerships in the industry (including 

with customers).  See, e.g., BNSF’s Response to Request No. 4.  Between May 29, 2025 

and May 29, 2026, these ordinary-course analyses were not conducted for the purpose 

of analyzing a potential merger, acquisition, or other control transaction involving 

BNSF and any other Class I railroad.   

BNSF objects to this Request, as stated, as overbroad, unduly burdensome, not 

relevant, and not proportional to the needs of this proceeding, as it seeks information 

about transactions that BNSF or any of its employees “are considering or have 

considered within the last 12 months.”  BNSF further objects to this Request to the 

extent it seeks proprietary or confidential business information, trade secrets, or 

other sensitive information, including information subject to existing or continuing 

confidentiality agreements or obligations with third parties.  BNSF also objects to 

this Request to the extent it seeks documents protected by any applicable privilege, 

exemption, or immunity, including attorney-client privilege, common interest 

privilege, and the work product doctrine.   

REQUEST 2: 

Produce all Documents and Communications relating to all railroad mergers, 
acquisitions, or other control transactions involving You and any other Class I 
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railroad that You are considering or have considered within the last 12 months, 
whether in response to the Proposed Transaction or otherwise. 

RESPONSE TO REQUEST 2: 

Subject to and without waiving its objections, BNSF states the following: 

Counsel for BNSF has conducted a reasonable search for the requested 

materials and consulted with the principal individuals at BNSF who would have 

responsibility for evaluating potential mergers, acquisitions, or control transactions, 

including Chief Legal Officer Jill Mulligan and Chief Executive Officer Katie Farmer.  

Between May 29, 2025 and May 29, 2026 (the time period sought in Request No. 1), 

BNSF did not take steps to acquire another Class I railroad, whether in response to 

the Proposed Transaction or otherwise.  

Beginning in spring 2025, there were market rumors that Union Pacific was 

looking to merge with another Class I railroad.  In response to market rumors, the 

BNSF leadership team analyzed the potential transaction involving Union Pacific 

(recognizing that Union Pacific’s merger partner had not been identified, although it 

would not have been BNSF), potential impacts on the industry of a merger between 

Class I railroads, and how other market participants might respond.  BNSF was not 

interested in acquiring or merging with another railroad.  BNSF focused on opposing 

the merger.   

Given the various regulatory and antitrust issues that a merger creates, the 

extensive regulatory review required, and the likelihood of substantial litigation 

about them, the in-house Law Department was involved and leading any such 

analysis from the beginning.  In March 2025, the Law Department at BNSF began 
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sending written reminders to members of management that any work done in regards 

to that effort was being done at the direction of counsel for the purposes of seeking 

legal advice.  Subsequent reminders were provided by the Law Department during 

summer 2025. 

Accordingly, BNSF has not identified any responsive, non-privileged 

documents to produce in response to Request No. 2.  BNSF will meet and confer with 

Applicants regarding the logging of any responsive, privileged documents. 

 In the ordinary course of its business, BNSF analyzes the characteristics of 

other Class I railroads as well as potential partnerships in the industry (including 

with customers).  See, e.g., BNSF’s Response to Request No. 4.  Between May 29, 2025 

and May 29, 2026, these ordinary-course analyses were not conducted for the purpose 

of analyzing a potential merger, acquisition, or other control transaction involving 

BNSF and any other Class I railroad. 

BNSF objects to this Request, as stated, as overbroad, unduly burdensome, not 

relevant, and not proportional to the needs of this proceeding, as it seeks information 

about transactions that BNSF or any of its employees “are considering or have 

considered within the last 12 months.”  BNSF further objects to this Request to the 

extent it seeks proprietary or confidential business information, trade secrets, or 

other sensitive information, or documents containing information non-responsive to 

the Request, including information subject to existing or continuing confidentiality 

agreements or obligations with third parties.  BNSF also objects to this Request to 

the extent it seeks documents protected by any applicable privilege, exemption, or 
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immunity, including attorney-client privilege, common interest privilege, and the 

work product doctrine. 

REQUEST 3: 

Produce all Documents and Communications relating to the Proposed 
Transaction’s impacts or potential impacts on potential future mergers involving 
Class I railroads, including but not limited to any mergers You have considered 
executing with any other Class I railroads. 

RESPONSE TO REQUEST 3: 

BNSF conducted a reasonable search for documents and has not identified any 

non-privileged documents responsive to this request after that reasonable search.  

This reasonable search included consulting with Chief Legal Counsel Jill Mulligan, 

who has primary responsibility for BNSF’s response to the Proposed Transaction.  

BNSF’s analyses of the impacts or potential impacts of the Proposed Transaction 

(including, potentially, as it relates to potential future mergers involving Class I 

railroads) have been conducted solely—and are being conducted solely—at the 

direction of legal counsel.  BNSF will submit fact and expert evidence related to the 

impacts or potential impacts of the Proposed Transaction on or before BNSF’s 

opposition comments are due on November 18, 2026; all such work is being done at 

the direction of counsel.   

BNSF objects to this Request, as stated, as overbroad, unduly burdensome, not 

relevant, and not proportional to the needs of this proceeding, including to the extent 

it seeks “all Documents and Communications” related to any “impact” the Proposed 

Transaction may have on any future merger involving Class I railroads, without 

limitation.  BNSF further objects to the term “impacts” as vague in this context and 
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not subject to a common understanding; BNSF understands “impact” in this context 

to mean the effect or consequence of the Proposed Transaction on industry 

stakeholders.  BNSF further objects to this Request to the extent it seeks proprietary 

or confidential business information, trade secrets, or other sensitive information, or 

documents containing information non-responsive to the Request, including 

information subject to existing or continuing confidentiality agreements or 

obligations with third parties.  BNSF also objects to this Request to the extent it seeks 

documents protected by any applicable privilege, exemption, or immunity, including 

attorney-client privilege, common interest privilege, and the work product doctrine.  

REQUEST 4: 

Produce all Documents and Communications relating to any potential or actual 
transaction, combination, joint venture, alliance, partnership, initiative, other form 
of cooperative arrangement or other strategic response that You have considered or 
implemented, or are considering or are implementing, as a result of the Proposed 
Transaction. 

RESPONSE TO REQUEST 4: 

BNSF regularly evaluates on-going commercial relationships with other 

railroads and other entities in the industry, such as customers and intermodal 

marketing companies.  BNSF has engaged in such commercial relationships recently 

and over time.  By way of example, on August 22, 2025, BNSF and CSX announced 

new intermodal services, including the introduction of new coast-to-coast lanes 

between Southern California and various destinations in the Southeast.  The 
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development of that service began before the announcement of any Proposed 

Transaction. 

Request No. 4 seeks information regarding transactions that BNSF considered 

implementing or did implement “as a result of the Proposed Transaction.”  BNSF’s 

“strategic response” to the Proposed Transaction has been and remains to oppose it.  

BNSF will conduct a reasonable search for responsive, non-privileged documents 

regarding transactions, joint ventures, alliances, partnerships or other cooperative 

arrangements that BNSF evaluated as a result of the Proposed Transaction.   

BNSF objects to this Request, as stated, as overbroad, unduly burdensome, not 

relevant, and not proportional to the needs of this proceeding, including to the extent 

it seeks “all Documents and Communications relating to any potential or actual 

transaction, combination, joint venture, alliance, partnership, initiative, other form 

of cooperative arrangement or other strategic response that” BNSF or any of its 

employees have ever considered or implemented, or are considering or implementing.  

BNSF further objects to this Request to the extent that it is vague and ambiguous, 

including as to the terms “considered” and “considering”, as well as “combination,” 

“alliance,” “initiative” and “other form of cooperative arrangement or other strategic 

response,” which are all undefined and may not be subject to a common 

understanding.  BNSF further objects to this Request to the extent it seeks 

proprietary or confidential business information, trade secrets, or other sensitive 

information, or documents containing information non-responsive to the Request, 

including information subject to existing or continuing confidentiality agreements or 
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obligations with third parties.  BNSF also objects to this Request to the extent it seeks 

documents protected by any applicable privilege, exemption, or immunity, including 

attorney-client privilege, common interest privilege, and the work product doctrine. 

GENERAL OBJECTIONS AND SPECIFIC RESPONSES 

 BNSF makes the following additional responses to Applicants’ First Set of 

Discovery Requests to BNSF. 

1. BNSF objects to the Requests, including the instructions and definitions, 

to the extent they seek to impose upon BNSF duties and/or responsibilities greater 

than those imposed by 49 C.F.R. § 1114.21, 49 C.F.R. § 1114.26, 49 C.F.R. § 1114.30, 

any applicable orders of this proceeding, or any stipulation or agreement between 

BNSF and the Applicants. 

2. BNSF objects to these Requests to the extent they seek the disclosure of 

information, documents, or communications protected by the attorney-client privilege, 

the work product exemption from discovery, and/or any other applicable 

constitutional, statutory, or common law privilege.  No privileged information, 

Document, or Communication will intentionally be provided in response to these 

Requests.  By responding to any particular Request, BNSF does not intend to nor 

does it waive any applicable privilege that it may have, and BNSF specifically intends 

to assert the same.  Inadvertent production of any document that is privileged or was 

prepared in anticipation of litigation shall not constitute waiver of any privilege or of 

any other ground for objection of discovery of such document, the information 
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contained therein, the subject matter thereof, or of BNSF’s right to object to the use 

of that Document or the information contained therein. 

3. BNSF objects to each Request to the extent it seeks proprietary or 

confidential business information, trade secrets, other sensitive information, or 

documents containing information non-responsive to the Request, including 

information subject to existing or continuing confidentiality agreements or 

obligations with third parties. 

4. BNSF objects to the Requests to the extent they request documents or 

seek information already known to the Applicants, in the Applicants’ possession, or 

that is published, publicly available, or otherwise generally accessible to all parties. 

5. BNSF objects to the Requests to the extent they presume facts.  BNSF 

does not agree to the Applicants’ characterizations of any documents, facts, theories, 

or conclusions, and its responses shall not be construed as an admission that any 

definition or characterization provided by the Applicants is either factually accurate 

or legally binding.  BNSF responds to the Requests without waiving any right to 

object to any requested discovery, and without affirming any conclusory or 

argumentative statements made by the Applicants in the Requests. 

6. BNSF objects to these Requests to the extent they request BNSF to 

provide information not in its possession, custody, or control, including any 

documents from any third parties.  Any such Request is overbroad, unduly 

burdensome, and inconsistent with (and imposes obligations beyond) the obligations 

required under 49 C.F.R. § 1114.21, 49 C.F.R. § 1114.26, or 49 C.F.R. § 1114.30. 
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7. BNSF objects to these Requests to the extent they require BNSF to 

create, compile, or develop new documents or data compilations not maintained in 

the ordinary course of business. 

8. BNSF’s responses are based upon the knowledge, information, and 

belief that it has acquired to present.  BNSF reserves its right to amend these 

responses, assert additional objections, and supplement any information. 

9. BNSF objects to the definitions of “You” and “Your” as overly broad and 

unduly burdensome, irrelevant, and not proportional to the needs of this proceeding, 

because the definitions encompass “present and former directors, officers, employees, 

agents, managing agents, representatives, attorneys, parents, subsidiaries, [and] 

affiliates,” including those that are not involved in the proceeding.  BNSF further 

objects to the definitions of “You” and “Your” to the extent they purport to require 

BNSF to provide information from persons or entities outside of its possession, 

custody, or control.  BNSF will construe “You” and “Your” to mean BNSF Railway 

Company and responds to the Requests on behalf of BNSF Railway Company only. 

10. BNSF objects to the definition of “Communication” as overbroad and 

unduly burdensome insofar as it encompasses any “transmission or receipt of 

information” and communications that are outside of BNSF’s possession, custody or 

control, or that cannot be located with a reasonably diligent search, or that exceed 

the scope of permissible discovery pursuant to 49 C.F.R. § 1114.21 and 49 C.F.R. § 

1114.30. 
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11. BNSF objects to the definition of “Document” as overbroad and unduly 

burdensome insofar as it encompasses documents that are outside of BNSF’s 

possession, custody or control, or that cannot be located with a reasonably diligent 

search, or that exceed the scope of permissible discovery under 49 C.F.R. § 1114.21 

and 49 C.F.R. § 1114.30.  In responding to Requests that incorporate this term, unless 

otherwise specified, BNSF will construe the term “Documents” to be synonymous in 

meaning and equal in scope to the term as defined under 49 C.F.R. § 1114.30. 

12. BNSF objects to Instruction 1 because extending references to “railroads, 

shippers, consultants, or companies (including Applicants)” to “include affiliates, 

subsidiaries, predecessors, successors, officers, directors, employees, attorneys, 

agents, and representatives thereof” makes the requests overly broad and unduly 

burdensome; they encompass persons and entities not relevant or proportional to this 

proceeding; and they refer to unknown persons and entities.  BNSF further objects to 

the extent that Instruction 1 purports to require BNSF to provide information from 

persons or entities outside of its possession, custody, or control. 

13. BNSF objects to the definition of “Produce” as well as Instruction 3 to 

the extent that Applicants seek to impose on BNSF any discovery obligation greater 

than or different from those imposed by 49 C.F.R. § 1114.21, 49 C.F.R. § 1114.26, 49 

C.F.R. § 1114.30, or any other governing law or rule, or the Protective Order entered 

August 5, 2025.  

14. Regarding Instruction 5, BNSF responds to Request No. 1 from May 29, 

2025 to May 29, 2026; responds to Request No. 2 from May 29, 2025 to May 29, 2026; 
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responds to Request No. 3 from July 29, 2025 to May 29, 2026; and responds to 

Request No. 4 from July 29, 2025 to May 29, 2026.  

Respectfully submitted, 

 
Jill K. Mulligan 
Adam Weiskittel 
Tyler R. White 
BNSF Railway Company 
2500 Lou Menk Dr.  
Fort Worth, TX 76131 
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/s/ Daniel Donovan   
Peter W. Denton 
Anthony J. LaRocca 
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Washington, DC 20036 
(202) 429-3000 
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Matthew Reilly 
Richard Cunningham 
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McClain Thompson 
Kirkland & Ellis LLP 
1301 Pennsylvania Ave., NW  
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(202) 389-5000 
 
Counsel for BNSF Railway Company 

September 11, 2026 
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CERTIFICATE OF SERVICE 

 I certify that on this 11th day of September 2026, I caused the foregoing BNSF 

Railway Company’s First Supplemental Responses and Objections to Applicants’ First 

Set of Discovery Requests to BNSF to be served electronically to counsel for Applicants. 

 
 

/s/ McClain Thompson   
McClain Thompson 
Attorney for BNSF Railway Company  
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