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CSXT-31 

September 29, 2026 

By E-Filing 
 
Hon. Jenifer J. Soulikias 
Administrative Law Judge 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 
 
 
Re: Docket No. FD 36873, Union Pacific Corp., et al. – Control – Norfolk Southern Corp., 
et al.  

Dear Judge Soulikias:  

CSXT Transportation, Inc. (“CSXT”) submits this letter in opposition to Applicants’ 
motion to compel.  See Union Pac. R.R. Co.’s Motion to Compel Discovery (UP-110/NS-111), 
Union Pac. Corp.–Control–Norfolk S. Corp. (“UP/NS”), FD 36873 (Sep. 24, 2026).  Applicants 
have once again brought a misleading and unnecessary motion designed only to rush CSXT and 
impose burdens on CSXT as well as the broader discovery process.  This time, Applicants seek 
to compel CSXT to provide proposed custodial search parameters by October 5, 2026, despite 
the fact that Applicants raised these issues with CSXT for the first time just a week ago.  To be 
clear, CSXT has agreed to provide the custodial search parameters Applicants have requested, 
but has proposed a more-reasonable deadline of providing the information Applicants seek by 
the week of October 13, 2026, except for a search term hit report, which will follow shortly after 
the other information is provided.  As set forth below, it is unreasonable for Applicants to make 
such an unreasonable demand, their timetable is unnecessary given the broader schedule and 
their request simply does not give CSXT the time needed to perform all of the work that goes 
into creating the type of custodial search plan Applicants seek.  Applicants’ motion to compel 
should therefore be denied. 

I. Applicants Did Not Meet And Confer With CSXT Until One Week Ago. 

 Applicants’ and CSXT’s meet and confer history demonstrates why it is fundamentally 
unfair for Applicants to demand that CSXT provide a detailed custodial search proposal by 
October 5.  As background, Applicants served two sets of discovery requests on CSXT.  CSXT 
timely objected to both on several grounds, but expressed a willingness to meet and confer.  See 
Exs. A and B.  After discussions about Applicants’ First Set of Discovery Requests, CSXT 
agreed to produce documents in response to them and will be producing those documents soon.  
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See CSXT-27, at 1.  CSXT also agreed to respond to the data-related discovery request in 
Applicants’ Second Set of Discovery Requests, id., and two other requests, Request Nos. 7 and 
8, that Applicants had identified as priority requests.  See Ex. C.   

But it was not until September 22, 2026 that CSXT and Applicants met and conferred 
specifically about the other requests in Applicants’ Second Set of Discovery Requests, even 
though CSXT had expressly indicated its willingness to do so previously.  See UP-110/NS-111, 
Ex. B (counsel for CSXT stating to counsel for Applicants that Applicants have not sought to 
meet and confer with CSXT in weeks and note from counsel for Applicants summarizing 
Applicants’ custodial information request from the September 22 meet and confer).  During that 
September 22, 2026 meet and confer, CSXT reminded Applicants that Applicants had not 
reached out to meet and confer regarding Applicants’ Second Set of Discovery Requests in 
weeks and attempted to walk through Applicants’ requests.  Id.  Applicants refused to do so, and 
instead demanded – for the first time – that CSXT provide a custodial search parameter proposal.  
Id.  Two days later, CSXT agreed to provide a custodial search parameter proposal by the week 
of October 13, with the exception of the search report, which CSXT agreed to provide as soon as 
possible after October 13.  Id. 

Yet Applicants’ misleadingly claim in their motion that they had “meet-and-confer 
sessions on June 30, August 6, August 24, and September 22” with CPKC and CSXT and also 
sent “correspondence on July 6, July 13, August 12, September 9, September 11, and September 
17.”  UP-110/NS-111, at 2.  That is not accurate with respect to CSXT:      

• CSXT was not invited to, and did not attend, the August 6 and August 24 meet and 
confer sessions that Applicants purportedly held.   
 

• The July 6 letter from Applicants to CSXT, BNSF, and CPKC makes no mention of 
custodial searches or the discovery requests at issue.  See Ex. D.  It only made vague 
reference to the document requests generally and the data requests.  See id.    
 

• The July 13 correspondence from Applicants to CSXT is limited entirely to Applicants’ 
First Set of Discovery Requests and does not mention Applicants’ Second Set of 
Discovery Requests.  See Ex. E.  It also says nothing about a potential custodial search 
protocol—it simply confirms that CSXT is conducting searches for non-privileged 
materials in response to Applicants’ First Set of Discovery Requests.  See id.   
 

• Applicants’ August 12 correspondence to CSXT merely relates to the data requests that 
Applicants served on CSXT, which are not at issue in this motion.  See Ex. F.   
 

• And Applicants’ September 9 correspondence makes only passing reference to potential 
custodial searches, with a note that Applicants “will be in touch separately with each 
railroad to further address these concerns.”  See Ex. G.   

Thus, the fact is that it was not until one week ago that Applicants finally met and 
conferred with CSXT regarding whether CSXT would conduct custodial document searches.  
UP/110/NS-111, Ex. B at 2-3.  CSXT then agreed to Applicants’ demand for a custodial search 
proposal just two days later, but requested a more-reasonable production date of the week of 
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October 13.  See id., at 1.  While Applicants may have been meeting and conferring with others 
about potential custodial collections during the past few months, they simply were not doing so 
with CSXT. 

II. Applicants’ Rushed Schedule Is Unreasonable Given The Meet And Confer History.  

In light of the fact that Applicants and CSXT only first met and conferred about a 
potential custodial searches on September 22, Applicants’ demand for a sweeping amount of 
information by October 5 is unreasonable and imposes an artificial and unnecessary deadline on 
CSXT.  While CSXT has not yet agreed to produce custodial documents in response to all of 
Applicants’ requests, CSXT has agreed to investigate such a process and produce to Applicants 
data and information as part of a search proposal based on Applicants’ requests.  That work 
requires CSXT to investigate the documents of a number of individuals, including CSXT’s 
senior-most executives to determine whether and where custodial discovery might make sense 
and to develop a proposal based on CSXT’s positions on each request.  Specifically, based on 
Applicants’ demands, CSXT must evaluate each request; investigate and identify potential 
custodians and appropriate dates ranges; assess e-discovery processes and systems; develop 
specific search terms that will be used to search for documents against those custodial files; and 
generate hit reports for those search terms.  UP/110/NS-111, at 2 and Ex. B.  This process will 
likely implicate thousands if not hundreds of thousands of documents; will require setting up 
new e-discovery databases and systems; and will require significant work from CSXT’s 
executives, legal team, and e-discovery specialists.  That kind of work takes time. 

Moreover, CSXT has to do all this work while reviewing Applicants’ tardy productions 
that are still ongoing, deposing Applicants’ witnesses, and preparing its responsive comments 
and applications, which are due on November 18, 2026.  UP/NS, Decision No. 30, FD 36873 
(S.T.B. served Aug. 18, 2026), slip op. at 13.  And Applicants’ next opportunity to use discovery 
materials from CSXT is not until February 16, 2027.  Id.  This means that the most logical and 
reasonable time for depositions of CSXT’s witnesses would be mid- or late-January 2027.  Thus, 
there is simply no need for Applicants’ rush, and their unreasonable demands suggest that they 
are simply seeking to jam CSXT during a busy period, rather than trying to set out a reasonable 
schedule that works for both Applicants and non-Applicants, such as CSXT.  CSXT’s proposal 
that it will provide a custodial search proposal by the week of October 13, 2026, with the 
exception that the search term hit report will follow shortly after that, is a far more reasonable 
schedule that accounts both for CSXT’s burden and Applicants’ needs.   
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III. Conclusion. 

In short, CSXT has already agreed to provide Applicants with the information they are 
demanding.  CSXT, however, must be given a reasonable amount of time to get that information.  
Applicants’ failure to meet and confer with CSXT until recently is a problem of Applicants’ own 
making.  That failure does not justify CSXT now being forced to bear the unreasonable burden 
of being rushed unnecessarily.  Applicants’ motion to compel should be denied.    

 
 
 

Sincerely, 
 

Eric P. Enson 
Attorney for CSX Transportation, Inc. 

 
 
 
cc: Counsel of Record 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on this day of September 29, 2026, I have caused the foregoing 

document to be served electronically or by first-class mail, postage pre-paid, on the Secretary of 
Transportation, the Attorney General of the United States, Applicants’ representatives, 
Administrative Law Judge Jenifer Soulikias, and all parties of record in this proceeding. 

 

Eric P. Enson 
Attorney for CSX Transportation, Inc. 

 

c: Crowell 

crowell.com 
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CSX Transportation (“CSXT”) responds to the First Set of Discovery Requests 

(the “Requests” and individually, a “Request”) of Union Pacific Railroad Company, 

Union Pacific Corporation, Norfolk Southern Corporation and Norfolk Southern 

Railway Company (collectively, “Applicants”), served on May 29, 2026, as follows.  

GENERAL RESPONSES AND OBJECTIONS 

1. CSXT’s responses and objections to these Requests are based on 

CSXT’s present knowledge, information, and belief. CSXT reserves the right to rely 

upon facts, documents, and other evidence that it may develop or that may 

subsequently come to its attention; to assert additional objections; and to 

supplement or amend these responses at any time as this proceeding continues.  

2. CSXT objects to these Requests to the extent they seek to impose on 

CSXT discovery obligations similar to those applicable to Applicants. Applicants are 

seeking approval from the Surface Transportation Board (“STB”) of the Proposed 

Transaction—CSXT is not. Applicants therefore should and do face a significantly 

larger burden in discovery than entities such as CSXT that are not parties to the 

Proposed Transaction.   

3. In providing these responses, CSXT reserves all objections as to 

competency, relevancy, materiality, authenticity, and admissibility of any 

information requested in the Applicants’ Requests and in any responses or 

productions CSXT may provide thereto, in any subsequent proceeding, or further 

proceedings in this matter. To the extent that CSXT provides responsive 

information or documents, CSXT does not concede that such information is relevant, 
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material, or admissible into evidence, and any such production is not intended to 

waive any of CSXT’s objections to any of Applicants’ Requests.  

4. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, to the extent they impose upon CSXT burdens or 

duties that are greater than, or otherwise conflict with, the requirements, or the 

permissible scope, of discovery under 49 C.F.R. Part 1114, Subpart B or under other 

Surface Transportation Board rules or precedents;  are not proportional to the needs 

of the above-captioned proceeding; or impose an undue burden on CSXT. 

5. CSXT objects to each and every Request that asks that CSXT produce 

“all” documents, communications, or information as unduly burdensome to the 

extent it requests that CSXT engage in an unreasonably broad document and 

information search, collection and review in order to identify each and every 

document or piece of information that may possibly be responsive. To the extent 

CSXT agrees to produce responsive documents or information, CSXT will only 

produce reasonably accessible, non-privileged, responsive documents or information 

that it is able to locate or identify after a reasonable search. 

6. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, that request information, documents, or 

communications that are: (a) already in the possession of Applicants; (b) publicly 

available or otherwise readily available or accessible to Applicants from other 

sources; (c) unreasonably cumulative or duplicative of documents already in 
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Applicants’ possession, custody, or control; or (d) otherwise obtainable in a more 

convenient, less burdensome, or less expensive manner than from CSXT. 

7. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, as unduly burdensome to the extent they seek 

production from the files of all current and former CSXT employees, including those 

who are not reasonably likely to possess non-duplicative responsive documents. 

Unless specifically stated otherwise, by stating that it will produce documents 

responsive to these Requests, CSXT represents that it will produce documents from 

files most likely to contain materials responsive to the Request without undue 

burden. 

8. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, as unduly burdensome to the extent they purport to 

require CSXT to conduct a special study or to undertake anything more than a 

reasonable search for responsive information. In responding to Applicants’ 

Requests, CSXT will conduct a reasonable search of those accessible files in its 

possession in which information responsive to Applicants’ Requests, as limited by 

CSXT’s Objections, is likely to be located. 

9. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, to the extent they purport to prohibit CSXT from 

redacting information that might reveal CSXT’s commercially sensitive or long-term 

corporate strategies and is not relevant to this proceeding or is non-responsive to 

the Request. CSXT will redact any such information and reserves the right to redact 
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any non-responsive information from otherwise responsive documents produced to 

Applicants. 

10. CSXT objects to the production of, and is not producing, documents or 

information subject to any attorney-client privilege, work-product doctrine, or other 

applicable privilege or protection. CSXT reserves the right to redact privileged 

information from materials that it produces in response to the Requests. Any 

production of privileged documents or information is inadvertent and should not be 

deemed as a waiver of any privilege. CSXT reserves all rights under applicable law, 

including the Protective Order entered in this case, to demand or require the return 

of all copies thereof and non-use by Applicants or by any other person or entity in 

this or any other proceeding. 

11. CSXT objects to these Requests, and to each Request contained 

therein, as unduly burdensome and disproportionate to the needs of this case to the 

extent that Applicants have themselves refused to respond or refused to produce 

adequate materials or information in response to discovery requests served on them 

that seek similar or identical information. 

12. CSXT objects to the production of documents that constitute or disclose 

confidential, proprietary, or commercially or competitively sensitive information. 

CSXT will produce such information, if not otherwise objectionable, designated 

“Confidential” or “Highly Confidential,” subject to the terms of the Protective Order 

entered in this case. CSXT reserves the right to seek additional protections as 

needed. 
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13. CSXT objects to Applicants’ Definition No. 2 defining “Communication” 

and any Request that uses the term to the extent this Definition seeks to expand 

upon and conflicts with 49 C.F.R. Part 1114, Subpart B. CSXT further objects to 

Definition No. 2 and any Request that uses the term as unduly burdensome and as 

seeking information that is not proportional to the probative value the information 

sought may have in this proceeding. CSXT also objects to Definition No. 2 and any 

Request that uses the term to the extent it seeks information not in the possession, 

custody, or control of CSXT. 

14. CSXT objects to Applicants’ Definition No. 3 defining “Document” and 

any Request that uses the term to the extent this Definition seeks to expand upon 

and conflicts with 49 C.F.R. Part 1114, Subpart B. CSXT further objects to 

Definition No. 3 and any Request that uses the term as unduly burdensome and as 

seeking information that is not proportional to the probative value the information 

sought may have in this proceeding. CSXT also objects to Definition No. 3 and any 

Request that uses the term to the extent it seeks information not in the possession, 

custody, or control of CSXT. 

15. CSXT objects to Applicants’ Definition No. 4 defining “Produce” and 

any Request that uses the term to the extent this Definition seeks to expand upon 

and conflicts with 49 C.F.R. Part 1114, Subpart B. CSXT further objects to 

Definition No. 4 and any Request that uses the term as unduly burdensome and as 

seeking information that is not proportional to the probative value the information 

sought may have in this proceeding. CSXT also objects to Definition No. 4 and any 
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Request that uses the term to the extent it seeks information not in the possession, 

custody, or control of CSXT. CSXT also objects to Definition No. 4 and any Request 

that uses the term to the extent it seeks information or materials that CSXT does 

not keep in its ordinary course of business or would require CSXT to modify or alter 

documents from the way they are kept in the ordinary course of business.  

16. CSXT objects to Definition No. 6 defining “You” and “Your” and any 

Request that uses the term as overly broad, unduly burdensome, disproportionate to 

the needs of this case, and not reasonably calculated to lead to the discovery of 

admissible evidence to the extent that it purports to require CSXT to respond to the 

Requests with respect to CSXT’s “predecessors and successors in interest, as well as 

its present and former directors, officers, employees, agents, managing agents, 

representatives, attorneys, parents, subsidiaries, affiliates, divisions, area offices, 

and regional offices, as well as all persons acting or purporting to act on its behalf.” 

CSXT will respond to the Requests only with respect to CSXT.  

17. CSXT objects to each and every Instruction as unduly burdensome to 

the extent the Instruction seeks to impose obligations on CSXT that are greater 

than or otherwise inconsistent with those imposed under 49 C.F.R. Part 1114, 

Subpart B. 

18. CSXT objects to Instruction No. 3 to the extent it purports to impose 

obligations on CSXT that are greater than or otherwise inconsistent with those 

imposed under 49 C.F.R. Part 1114, Subpart B. CSXT further objects to Instruction 
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No. 3 as overbroad and unduly burdensome in asking for additional information 

about any information or Document that is “otherwise not discoverable.” 

19. CSXT objects to Instruction No. 5 to the extent it purports to require 

CSXT to collect documents or information for an unduly burdensome period of time 

from January 1, 2019 to the present, particularly since Applicants have themselves 

objected to a similar time range for discovery requests served on them. Discovery is 

ongoing, and CSXT reserves the right to supplement this response and/or negotiate 

a “time period” at a later time as appropriate. 

20. CSXT objects to each and every Instruction as unduly burdensome to 

the extent the Instruction seeks to impose obligations on CSXT that are greater 

than or otherwise inconsistent with the instructions that Applicants have agreed to 

in responding to discovery requests served on them. 

DISCOVERY REQUESTS AND RESPONSES 

REQUEST NO. 1 

Describe all railroad mergers, acquisitions, or other control transactions involving 

You and any other Class I railroad that You are considering or have considered 

within the last 12 months, whether in response to the Proposed Transaction or 

otherwise. 

CSXT RESPONSE TO REQUEST NO. 1 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 
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those required of Applicants. CSXT further objects to this Request to the extent it 

seeks information protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, or any other applicable privileges or immunities. 

CSXT also objects to this Request as overly broad, unduly burdensome, and not 

relevant to the STB’s review of the Proposed Transaction, to the extent it seeks 

information about mergers, acquisitions, or other control transactions that may not 

qualify as a Major Transaction as defined by the STB. CSXT additionally objects to 

this Request as vague and ambiguous with respect to the terms “considering,” “have 

considered” and “other control transactions.” CSXT also objects to this Request on 

the grounds that it is vague, ambiguous, and overbroad with regard to the term 

“other control transactions,” which could include routine trackage rights, leases and 

other similar arrangements. CSXT further objects to this Request on the grounds 

that it is vague, ambiguous, and overbroad to the extent the term “You” is defined to 

include every agent and employee of CSXT, many of whom may have “considered” a 

potential transaction but had no authority or responsibility to pursue any such 

transaction for CSXT.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT is investigating whether any responsive, non-privileged 

information exists and will respond once its investigation is complete.  

REQUEST NO. 2 

Produce all Documents and Communications relating to all railroad mergers, 

acquisitions, or other control transactions involving You and any other Class I 
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railroad that You are considering or have considered within the last 12 months, 

whether in response to the Proposed Transaction or otherwise. 

CSXT RESPONSE TO REQUEST NO. 2 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, or any other applicable privileges or immunities. 

CSXT also objects to this Request as overly broad, unduly burdensome, and not 

relevant to the STB’s review of the Proposed Transaction, to the extent it seeks 

information about mergers, acquisitions, or other transactions that may not qualify 

as a Major Transaction as defined by the STB. CSXT additionally objects to this 

Request as vague and ambiguous with respect to the terms “considering,” “have 

considered” and “other control transactions.” CSXT also objects to this Request on 

the grounds that it is vague, ambiguous, and overbroad with regard to the term 

“other control transactions,” which could include routine trackage rights, leases and 

other similar arrangements. CSXT further objects to this Request on the grounds 

that it is vague, ambiguous, and overbroad to the extent the term “You” is defined to 

include every agent and employee of CSXT, many of whom may have “considered” a 

potential transaction but had no authority or responsibility to pursue any such 
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transaction for CSXT. CSXT additionally objects to this Request to the extent it 

seeks materials not within CSXT’s possession, custody, or control.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT is investigating whether any responsive, non-privileged materials 

exist and will produce such materials if they exist, are within CSXT’s possession, 

custody, or control and are reasonably accessible.  

REQUEST NO. 3 

Produce all Documents and Communications relating to the Proposed Transaction’s 

impacts or potential impacts on potential future mergers involving Class I railroads, 

including but not limited to any mergers You have considered executing with any 

other Class I railroads. 

CSXT RESPONSE TO REQUEST NO. 3 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, or any other applicable privileges or immunities. 

CSXT also objects to this Request as overly broad and unduly burdensome to the 

extent it seeks information about mergers that may not qualify as a Major 

Transaction as defined by the STB. CSXT additionally objects to this Request as 

vague and ambiguous with respect to the terms “impacts,” “potential impacts,” and 
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“considered.” CSXT further objects to this Request to the extent it seeks materials 

not within CSXT’s possession, custody, or control.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT is investigating whether any responsive, non-privileged materials 

exist and will produce such materials if they exist, are within CSXT’s possession, 

custody, or control and are reasonably accessible.   

REQUEST NO. 4 

Produce all Documents and Communications relating to any potential 

or actual transaction, combination, joint venture, alliance, partnership, initiative, 

other form of cooperative arrangement or other strategic response that You have 

considered or implemented, or are considering or are implementing, as a result of 

the Proposed Transaction. 

CSXT RESPONSE TO REQUEST NO. 4 

CSXT incorporates all General Responses and Objections as if stated fully herein. 

CSXT specifically objects to this Request in that it seeks to impose on CSXT, which 

is not an Applicant in this proceeding, discovery obligations equivalent to those 

required of Applicants. CSXT further objects to this Request to the extent it seeks 

materials protected from disclosure by the attorney-client privilege, the attorney 

work-product doctrine, or any other applicable privileges or immunities. CSXT 

additionally objects to this Request as duplicative of Requests Nos. 1-3 with respect 

to the terms “transaction” and “combination,” and as vague and ambiguous with 

respect to the terms “cooperative arrangement,” “initiative,” “strategic response,” 
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“considered,” “considering,” “implemented,” and “implementing,” and as overly 

broad and unduly burdensome to the extent it seeks discovery of any potential 

transaction, initiative, or other “response” CSXT may have considered, regardless of 

scope or significance, “as a result” of the merger. CSXT also objects to this Request 

on the grounds that it is vague, ambiguous, and overbroad with regard to the term 

“other strategic response,” which could include nearly every action taken by CSXT. 

CSXT further objects to this Request on the grounds that it is vague, ambiguous, 

and overbroad to the extent the term “You” is defined to include every agent and 

employee of CSXT, many of whom may have “considered” a potential transaction or 

actual transaction, combination, joint venture, alliance, partnership, initiative, 

other form of cooperative arrangement or other strategic response but had no 

authority or responsibility to pursue any such transaction, combination, joint 

venture, alliance, partnership, initiative, other form of cooperative arrangement or 

other strategic response for CSXT. CSXT further objects to this Request to the 

extent it seeks materials not within CSXT’s possession, custody, or control.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it understands this Request seeks materials 

concerning joint marketing agreements, interline partnerships, alliances, and other 

cooperative arrangements short of merger with other Class I railroads that CSXT 

has considered or implemented, in response to the Proposed Transaction, and will 

respond on that basis. CSXT further responds that it is investigating whether any 

responsive, non-privileged materials exist and will produce such materials if they 
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exist, are within CSXT’s possession, custody, or control and are reasonably 

accessible. 

Respectfully submitted, 
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CERTIFICATE OF SERVICE 
 

I hereby certify that, on this 15th day of June, 2026, I caused a true and 
correct copy of the foregoing CSX Transportation, Inc.’s Responses and Objections to 
Applicants’ First Set of Discovery Requests to be served by first-class mail or email 
on all parties of record in this proceeding, the Secretary of Transportation, the 
Attorney General of the United States, and Administrative Law Judge Jenifer 
Soulikias. 
 
       /s/ Eric P. Enson 
       Eric P. Enson 

Attorney for CSX Transportation, Inc.  
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CSX Transportation (“CSXT”) responds to the Second Set of Discovery 

Requests (the “Requests” and individually, a “Request”) of Union Pacific Railroad 

Company, Union Pacific Corporation, Norfolk Southern Corporation and Norfolk 

Southern Railway Company (collectively, “Applicants”), served on June 1, 2026, as 

follows.  

GENERAL RESPONSES AND OBJECTIONS 

1. CSXT’s responses and objections to these Requests are based on 

CSXT’s present knowledge, information, and belief. CSXT reserves the right to rely 

upon facts, documents, and other evidence that it may develop or that may 

subsequently come to its attention; to assert additional objections; and to 

supplement or amend these responses at any time as this proceeding continues.  

2. CSXT objects to these Requests to the extent they seek to impose on 

CSXT discovery obligations equivalent to those applicable to Applicants. Applicants 

are seeking approval from the Surface Transportation Board (“STB”) of the 

Proposed Transaction—CSXT is not. Applicants therefore should and do face a 

significantly larger burden in discovery than entities such as CSXT that are not 

parties to the Proposed Transaction.   

3. CSXT objects to these Requests as premature, as information from 

CSXT is not relevant to the case that Applicants chose to present in their 

Application. That Application reflects Applicants’ affirmative case and has already 

been filed, and CSXT has not submitted any responsive comments or application. 
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4. CSXT also objects to these Requests as premature in that CSXT and 

other parties served discovery requests on Applicants starting months ago, and to 

date, Applicants have produced very little in response to those requests. It is 

unreasonable for Applicants to demand large scale discovery from CSXT before they 

have yet to fully engage with their own discovery obligations.  

5. In providing these responses, CSXT reserves all objections as to 

competency, relevancy, materiality, authenticity, and admissibility of any 

information requested in the Applicants’ Requests and in any responses or 

productions CSXT may provide thereto, in any subsequent proceeding, or further 

proceedings in this matter. To the extent that CSXT provides responsive 

information or documents, CSXT does not concede that such information is relevant, 

material, or admissible into evidence, and any such production is not intended to 

waive any of CSXT’s objections to any of Applicants’ Requests.  

6. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, to the extent they impose upon CSXT burdens or 

duties that are greater than, or otherwise conflict with, the requirements or the 

permissible scope of discovery under 49 C.F.R. Part 1114, Subpart B or under other 

Surface Transportation Board rules or precedents; are not proportional to the needs 

of the above-captioned proceeding; or impose an undue burden on CSXT. 

7. CSXT objects to each and every Request that asks that CSXT produce 

“all” documents, communications, or information as unduly burdensome to the 

extent it requests that CSXT engage in an unreasonably broad document and 
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information search, collection, and review in order to identify each and every 

document or piece of information that may possibly be responsive. To the extent 

CSXT agrees to produce responsive documents or information, CSXT will only 

produce reasonably accessible, non-privileged, responsive documents or information 

that it is able to locate or identify after a reasonable search. 

8. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, that request information, documents, or 

communications that are: (a) already in the possession of Applicants; (b) publicly 

available or otherwise readily available or accessible to Applicants from other 

sources; (c) unreasonably cumulative or duplicative of documents already in 

Applicants’ possession, custody, or control; or (d) otherwise obtainable in a more 

convenient, less burdensome, or less expensive manner than from CSXT. 

9. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, as unduly burdensome to the extent they seek 

production from the files of all current and former CSXT employees, including those 

who are not reasonably likely to possess non-duplicative responsive documents. 

Unless specifically stated otherwise, by stating that it will produce documents 

responsive to these Requests, CSXT represents that it will produce documents from 

files most likely to contain materials responsive to the Request without undue 

burden. 

10. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, as unduly burdensome to the extent they purport to 
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require CSXT to conduct a special study or to undertake anything more than a 

reasonable search for responsive information. In responding to Applicants’ 

Requests, CSXT will conduct a reasonable search of those accessible files in its 

possession in which information responsive to Applicants’ Requests, as limited by 

CSXT’s Objections, is likely to be located. 

11. CSXT objects to these Requests, and to each Definition, Instruction, 

and Request contained therein, to the extent they purport to prohibit CSXT from 

redacting information that might reveal CSXT’s commercially sensitive or long-term 

corporate strategies and is not relevant to this proceeding or is non-responsive to 

the Request. CSXT will redact any such information and reserves the right to redact 

any non-responsive information from otherwise responsive documents produced to 

Applicants. 

12. CSXT objects to these Requests, and to each Request contained 

therein, as unduly burdensome and disproportionate to the needs of this case to the 

extent that Applicants have themselves refused to respond or refused to produce 

adequate materials or information in response to discovery requests served on them 

that seek similar or identical information. 

13. CSXT objects to the production of, and is not producing, documents or 

information subject to any attorney-client privilege, work-product doctrine, or other 

applicable privilege or protection. CSXT reserves the right to redact privileged 

information from materials that it produces in response to the Requests. Any 

production of privileged documents or information is inadvertent and should not be 
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deemed as a waiver of any privilege. CSXT reserves all rights under applicable law, 

including the Protective Order entered in this case, to demand or require the return 

of all copies thereof and non-use by Applicants or by any other person or entity in 

this or any other proceeding. 

14. CSXT objects to the production of documents that constitute or disclose 

confidential, proprietary, or commercially or competitively sensitive information. 

CSXT will produce such information, if not otherwise objectionable, designated 

“Confidential” or “Highly Confidential,” subject to the terms of the Protective Order 

entered in this case. CSXT reserves the right to seek additional protections as 

needed. 

15. CSXT objects to Applicants’ Definition No. 2 defining “Communication” 

and any Request that uses the term to the extent this Definition seeks to expand 

upon and conflicts with 49 C.F.R. Part 1114, Subpart B. CSXT further objects to 

Definition No. 2 and any Request that uses the term as unduly burdensome and as 

seeking information that is not proportional to the probative value the information 

sought may have in this proceeding. CSXT also objects to Definition No. 2 and any 

Request that uses the term to the extent it seeks information not in the possession, 

custody, or control of CSXT. 

16. CSXT objects to Applicants’ Definition No. 3 defining “Document” and 

any Request that uses the term to the extent this Definition seeks to expand upon 

and conflicts with 49 C.F.R. Part 1114, Subpart B. CSXT further objects to 

Definition No. 3 and any Request that uses the term as unduly burdensome and as 
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seeking information that is not proportional to the probative value the information 

sought may have in this proceeding. CSXT also objects to Definition No. 3 and any 

Request that uses the term to the extent it seeks information not in the possession, 

custody, or control of CSXT. 

17. CSXT objects to Applicants’ Definition No. 4 defining “Produce” and 

any Request that uses the term to the extent this Definition seeks to expand upon 

and conflicts with 49 C.F.R. Part 1114, Subpart B. CSXT further objects to 

Definition No. 4 and any Request that uses the term as unduly burdensome and as 

seeking information that is not proportional to the probative value the information 

sought may have in this proceeding. CSXT also objects to Definition No. 4 and any 

Request that uses the term to the extent it seeks information not in the possession, 

custody, or control of CSXT. CSXT also objects to Definition No. 4 and any Request 

that uses the term to the extent it seeks information or materials that CSXT does 

not keep in its ordinary course of business or would require CSXT to modify or alter 

documents from the way they are kept in the ordinary course of business.  

18. CSXT objects to Definition No. 6 defining “You” and “Your” and any 

Request that uses the term as overly broad, unduly burdensome, disproportionate to 

the needs of this case, and not reasonably calculated to lead to the discovery of 

admissible evidence to the extent that it purports to require CSXT to respond to the 

Requests with respect to CSXT’s “predecessors and successors in interest, as well as 

its present and former directors, officers, employees, agents, managing agents, 

representatives, attorneys, parents, subsidiaries, affiliates, divisions, area offices, 
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and regional offices, as well as all persons acting or purporting to act on its behalf.” 

CSXT will respond to the Requests only with respect to CSXT.  

19. CSXT objects to each and every Instruction as unduly burdensome to 

the extent the Instruction seeks to impose obligations on CSXT that are greater 

than or otherwise inconsistent with those imposed under 49 C.F.R. Part 1114, 

Subpart B. 

20. CSXT objects to each and every Instruction as unduly burdensome to 

the extent the Instruction seeks to impose obligations on CSXT that are greater 

than or otherwise inconsistent with the instructions that Applicants have agreed to 

in responding to discovery requests served on them. 

21. CSXT objects to Instruction No. 3 to the extent it purports to impose 

obligations on CSXT that are greater than or otherwise inconsistent with those 

imposed under 49 C.F.R. Part 1114, Subpart B. CSXT further objects to Instruction 

No. 3 as overbroad and unduly burdensome in asking for additional information 

about any information or Document that is “otherwise not discoverable.” 

22. CSXT objects to Instruction No. 5 as purporting to seek documents or 

information for an unduly burdensome time period from CSXT, which is not an 

Applicant, and particularly since Applicants have themselves objected to a similar 

time period. Discovery is ongoing, and CSXT reserves the right to supplement this 

response and/or negotiate a relevant time period for its responses at a later time as 

appropriate. 
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DISCOVERY REQUESTS AND RESPONSES 

REQUEST NO. 5 

Produce all Documents and information that You produce or have previously 

produced in response to discovery requests submitted by other participants in this 

proceeding. 

CSXT RESPONSE TO REQUEST NO. 5 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request as vague and 

ambiguous with respect to the term “produced.” CSXT also objects to this Request to 

the extent it seeks materials not within CSXT’s possession, custody, or control.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT will provide Applicants with a copy of or access to the information 

and documents that CSXT produces in response to discovery requests in this 

proceeding and will serve its responses and objections to discovery requests in this 

proceeding on all parties of record. 

REQUEST NO. 6 

Produce all Documents and Communications relating to the Proposed Transaction 

that You have sent to, received from, or submitted to any persons other than 

Applicants, including but not limited to customers, shippers, industry groups, 
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labor organizations, labor officials, government agencies or officials, other rail 

carriers, public officials, ports, rail industry suppliers, the Surface Transportation 

Board, the United States Department of Justice, the United States Department of 

Transportation, the Federal Railroad Administration, the governor of any state, the 

attorney general of any state, the White House, or any other federal or state 

government agency. 

CSXT RESPONSE TO REQUEST NO. 6 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT likewise objects to this Request as vague and ambiguous 

with respect to the terms “relating” and “submitted to.” CSXT additionally objects to 

this Request to the extent it seeks materials not within CSXT’s possession, custody, 

or control. CSXT also objects to this Request on the grounds that it is vague, 

ambiguous, and overbroad to the extent the term “You” is defined to include every 

agent and employee of CSXT, many of whom may have discussed the Potential 

Transaction but had no authority or responsibility in relation to the Potential 
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Transaction. CSXT further objects to this Request to the extent it seeks materials 

that are readily available or accessible to Applicants from other sources or 

otherwise obtainable in a more convenient, less burdensome, or less expensive 

manner than from CSXT. CSXT also objects to this Request as unduly burdensome 

and not proportional to the needs of this case to the extent Applicants have refused 

to produce similar Documents and Communications in response to discovery 

requests they have received. CSXT also objects to this Request as premature. The 

case Applicants have presented in their Application does not rely on CSXT’s 

Documents or Communications relating to the Proposed Transaction, and CSXT has 

not submitted any responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 7 

Produce all Documents concerning or consisting of any talking points or prepared 

messaging relating to the Proposed Transaction that You used for communications 

to persons other than Applicants, including but not limited to customers, shippers, 

industry groups, labor organizations, labor officials, government agencies or 

officials, other rail carriers, public officials, ports, rail industry suppliers, the 

Surface Transportation Board, the United States Department of Justice, the United 

States Department of Transportation, the Federal Railroad Administration, the 
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governor of any state, the attorney general of any state, the White House, or any 

other federal or state government agency. 

CSXT RESPONSE TO REQUEST NO. 7 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents. CSXT 

likewise objects to this Request as vague and ambiguous with respect to the terms 

“concerning,” “consisting,” “talking points,” “prepared messaging,” and “relating.” 

CSXT also objects to this Request on the grounds that it is vague, ambiguous, and 

overbroad to the extent the term “You” is defined to include every agent and 

employee of CSXT, many of whom may have discussed the Potential Transaction 

but had no authority or responsibility in relation to the Potential Transaction. 

CSXT additionally objects to this Request to the extent it seeks materials that are 

readily available or accessible to Applicants from other sources or otherwise 

obtainable in a more convenient, less burdensome, or less expensive manner than 

from CSXT. CSXT also objects to this Request as unduly burdensome and not 

proportional to the needs of this case to the extent Applicants have refused to 
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produce similar Documents in response to discovery requests they have received. 

CSXT also objects to this Request as premature. The case Applicants have 

presented in their Application does not rely on CSXT’s talking points or prepared 

messaging relating to the Proposed Transaction, and CSXT has not submitted any 

responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 8 

Identify all individuals and/or entities from whom You have sought, solicited, or 

discussed a potential comment, letter, or statement of opposition relating to the 

Proposed Transaction. 

CSXT RESPONSE TO REQUEST NO. 8 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT further objects to this Request as overly 

broad and unduly burdensome in asking CSXT to identify “all” individuals and/or 
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entities. CSXT further objects to this Request as vague and ambiguous with respect 

to the terms “sought,” “solicited,” and “discussed.” CSXT also objects to this Request 

on the grounds that it is vague, ambiguous, and overbroad to the extent the term 

“You” is defined to include every agent and employee of CSXT, many of whom may 

have discussed the Potential Transaction but had no authority or responsibility in 

relation to the Potential Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 9 

Produce all Documents and Communications relating to any discounts, contract 

extensions, or any other economic value or concession requested or offered in 

connection with or related to any discussion with a customer or stakeholder related 

to its opposition to or non-support for the Proposed Transaction. 

CSXT RESPONSE TO REQUEST NO. 9 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 
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applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT additionally objects to this Request as vague and 

ambiguous with respect to the terms “discounts,” “contract extensions,” “other 

economic value or concession,” “requested,” “offered in connection,” “stakeholder,” 

and “non-support.” CSXT likewise objects to this Request to the extent it seeks 

materials that are otherwise readily available or accessible to Applicants from other 

sources or otherwise obtainable in a more convenient, less burdensome, or less 

expensive manner than from CSXT.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT will conduct a reasonable investigation into whether any 

responsive, non-privileged materials exist and will produce such materials 

identified after a reasonable search. 

REQUEST NO. 10 

Produce all Documents and Communications that You have created or received 

from January 1, 2019, to the present relating to potential railroad mergers, 

acquisitions, or other control transactions (collectively, “mergers”) involving BNSF, 

CSX, NS or UP, or discussing railroad mergers or alternatives to railroad mergers 

generally, including any mergers between BNSF, CSX, NS, or UP and any other 

Class I railroads and any mergers You have considered executing with BNSF, CSX, 

NS, or UP. 
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CSXT RESPONSE TO REQUEST NO. 10 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT additionally objects to this Request as 

duplicative of the Requests contained in Applicants’ First Set of Discovery Requests. 

CSXT further objects to this Request to the extent it seeks materials protected from 

disclosure by the attorney-client privilege, the attorney work-product doctrine, the 

common interest privilege, or any other applicable privileges or immunities. CSXT 

further objects to this Request as overly broad and unduly burdensome in asking 

CSXT to produce “all” Documents and Communications. CSXT also objects to this 

Request as vague and ambiguous with respect to the terms “relating to,” 

“involving,” “discussing,” “alternatives,” “considered,” and “executing,” and as 

vague, ambiguous, overly broad and unduly burdensome with respect to the term 

“other control transactions.” CSXT further objects to this Request on the grounds 

that it is vague, ambiguous, and overbroad to the extent the term “You” is defined to 

include every agent and employee of CSXT, many of whom may have “discuss[ed]” 

or “consider[ed]” a potential transaction but had no authority or responsibility to 

pursue any such transaction for CSXT. CSXT likewise objects to this Request to the 

extent it seeks materials that are otherwise readily available or accessible to 

Applicants from other sources or otherwise obtainable in a more convenient, less 

burdensome, or less expensive manner than from CSXT. CSXT also objects to this 
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Request as overly broad, unduly burdensome, and not relevant to the STB’s review 

of the Proposed Transaction, to the extent it seeks information about mergers, 

acquisitions, or other transactions that may not qualify as a Major Transaction as 

defined by the STB. CSXT also objects to this Request as unduly burdensome and 

not proportional to the needs of this case to the extent Applicants have refused to 

produce similar Documents and Communications in response to discovery requests 

they have received. CSXT also objects to this Request as premature. The case 

Applicants have presented in their Application does not rely on CSXT’s Documents 

or Communications relating to potential railroad mergers, acquisitions, or other 

control transactions, and CSXT has not submitted any responsive comments or 

application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT refers Applicants to CSXT’s Responses and Objections to 

Applicants’ First Set of Discovery Requests.  

REQUEST NO. 11 

Produce all Documents and Communications relating to competition in the railroad 

industry, consolidation in the railroad industry, Your position in the railroad 

industry, UP’s or NS’s position in the railroad industry, Your growth or strategies 

for growth, and UP’s or NS’s growth or strategies for growth. 

CSXT RESPONSE TO REQUEST NO. 11 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 
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which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT further objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT also objects to this Request as overly broad and unduly 

burdensome in seeking exceptionally broad topics that as stated could potentially 

encompass countless documents concerning CSXT’s business operating a railroad, 

in the possession of every CSXT employee at every level. CSXT also objects to this 

Request as vague and ambiguous with respect to the terms “competition,” 

“consolidation,” “position,” “growth,” and “strategies for growth.” CSXT likewise 

objects to this Request to the extent it seeks materials that are otherwise readily 

available or accessible to Applicants from other sources or otherwise obtainable in a 

more convenient, less burdensome, or less expensive manner than from CSXT. 

CSXT also objects to this Request as unduly burdensome and not proportional to 

the needs of this case to the extent Applicants have refused to produce similar 

Documents and Communications in response to discovery requests they have 

received. CSXT also objects to this Request as premature. The case Applicants have 

presented in their Application does not rely on CSXT’s Documents or 

Communications relating to competition in the railroad industry, consolidation in 
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the railroad industry, and the other topics listed in this Request, and CSXT has not 

submitted any responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 12 

Produce all Documents and Communications relating to the Proposed Transaction’s 

potential impacts on Your, the Applicants’, or any other rail carrier’s rates, routes, 

services, revenues, costs, expenses, operations, investments, traffic volumes, service 

offerings, markets, market shares, growth, financial viability, competitive position, 

relationships with other railroads, or relationships with customers. 

CSXT RESPONSE TO REQUEST NO. 12 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT additionally objects to this Request as vague and 

ambiguous with respect to the terms “potential impacts,” “markets,” “market 
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shares,” “growth,” “financial viability,” “competitive position,” and “relationships.” 

CSXT likewise objects to this Request to the extent it seeks materials that are 

otherwise readily available or accessible to Applicants from other sources or 

otherwise obtainable in a more convenient, less burdensome, or less expensive 

manner than from CSXT. CSXT also objects to this Request as unduly burdensome 

and not proportional to the needs of this case to the extent Applicants have refused 

to produce similar Documents and Communications in response to discovery 

requests they have received. CSXT also objects to this Request as premature. The 

case Applicants have presented in their Application does not rely on CSXT’s 

Documents or Communications relating to the Proposed Transaction’s potential 

impacts, and CSXT has not submitted any responsive comments or application to 

the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 13 

Produce all Documents and Communications relating to the Potential Transaction’s 

potential impacts on Class II or Class III railroads, including but not limited to 

KCT, PPU, TRRA, or TTX. 

CSXT RESPONSE TO REQUEST NO. 13 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 
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which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT additionally objects to this Request as vague and 

ambiguous with respect to the term “potential impacts.” CSXT likewise objects to 

this Request to the extent it seeks materials that are otherwise readily available or 

accessible to Applicants from other sources or otherwise obtainable in a more 

convenient, less burdensome, or less expensive manner than from CSXT. CSXT also 

objects to this Request as unduly burdensome and not proportional to the needs of 

this case to the extent Applicants have refused to produce similar Documents and 

Communications in response to discovery requests they have received. CSXT also 

objects to this Request as premature. The case Applicants have presented in their 

Application does not rely on CSXT’s Documents or Communications relating to the 

Proposed Transaction’s potential impacts on Class II or Class III railroads, and 

CSXT has not submitted any responsive comments or application to the Proposed 

Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  
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REQUEST NO. 14 

Produce all Documents and Communications relating to the Proposed Transaction’s 

potential or projected public benefits, diversions of railroad or truck traffic, 

operating efficiencies, or cost savings; the Proposed Transaction’s potential 

or projected impacts on railroad or truck competition, You or other Class I railroads, 

short line railroads, or ports; and the potential or projected impacts of the 

Applicants’ proposed Committed Gateway Pricing program. 

CSXT RESPONSE TO REQUEST NO. 14 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT additionally objects to this Request as vague and 

ambiguous with respect to the terms “potential or projected public benefits,” 

“potential or projected impacts,” and “railroad or truck competition.” CSXT likewise 

objects to this Request to the extent it seeks materials that are otherwise readily 

available or accessible to Applicants from other sources or otherwise obtainable in a 

more convenient, less burdensome, or less expensive manner than from CSXT. 
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CSXT also objects to this Request as unduly burdensome and not proportional to 

the needs of this case to the extent Applicants have refused to produce similar 

Documents and Communications in response to discovery requests they have 

received. CSXT also objects to this Request as premature. The case Applicants have 

presented in their Application does not rely on CSXT’s Documents or 

Communications relating to the Proposed Transaction’s potential public benefits, 

diversions, operating efficiencies, cost savings, or potential impacts, and CSXT has 

not submitted any responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 15 

Produce all Documents and Communications relating to potential requests for 

conditions or responsive applications relating to the Proposed Transaction. 

CSXT RESPONSE TO REQUEST NO. 15 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT has not submitted any comments or responsive 

application to the Proposed Transaction. CSXT objects to this Request in that it 

seeks the premature disclosure, outside the deadlines to be set by the STB if and 

when it issues a procedural schedule in these proceedings, of any requests for 
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conditions or responsive applications that CSXT may request. CSXT further objects 

to this Request in that it seeks a category of materials that, at least at this time, is 

very likely to be protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT additionally objects to this Request as vague and 

ambiguous with respect to the term “potential requests for conditions or responsive 

applications.” CSXT likewise objects to this Request to the extent it seeks materials 

that are otherwise readily available or accessible to Applicants from other sources 

or otherwise obtainable in a more convenient, less burdensome, or less expensive 

manner than from CSXT.  

REQUEST NO. 16 

Produce all Documents and Communications relating to any actual or potential 

joint ventures, alliances, partnerships, initiatives, or other forms of cooperative 

arrangements between You and any other Class I railroad, regardless of whether 

such arrangements were implemented. 

CSXT RESPONSE TO REQUEST NO. 16 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 
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seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT further objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT also objects to this Request as vague and ambiguous with 

respect to the terms “partnerships,” “initiatives,” “arrangements,” and 

“implemented.” CSXT further objects to this Request to the extent it is duplicative 

of Request No. 4. CSXT likewise objects to this Request to the extent it seeks 

materials that are otherwise readily available or accessible to Applicants from other 

sources or otherwise obtainable in a more convenient, less burdensome, or less 

expensive manner than from CSXT. CSXT also objects to this Request as unduly 

burdensome and not proportional to the needs of this case to the extent Applicants 

have refused to produce similar Documents and Communications in response to 

discovery requests they have received. CSXT also objects to this Request as 

premature. The case Applicants have presented in their Application does not rely on 

CSXT’s Documents or Communications relating to potential joint ventures, 

alliances, partnerships, initiatives, or other forms of cooperative arrangements, and 

CSXT has not submitted any responsive comments or application to the Proposed 

Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  
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REQUEST NO. 17 

Produce all Documents and Communications relating to the Proposed Transaction’s 

impact or potential impact on interchange arrangements; interline or joint line 

rates, services, or routes; interline or joint line routing options; or cooperation with 

UP, NS, or other rail carriers, including but not limited to potential changes in 

interchange volumes, gateway usage, or service offerings. 

CSXT RESPONSE TO REQUEST NO. 17 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as overly 

broad and unduly burdensome in asking CSXT to produce “all” Documents and 

Communications. CSXT additionally objects to this Request as vague and 

ambiguous with respect to the terms “impact” or “potential impact.” CSXT likewise 

objects to this Request to the extent it seeks materials that are otherwise readily 

available or accessible to Applicants from other sources or otherwise obtainable in a 

more convenient, less burdensome, or less expensive manner than from CSXT. 

CSXT also objects to this Request as unduly burdensome and not proportional to 

the needs of this case to the extent Applicants have refused to produce similar 
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Documents and Communications in response to discovery requests they have 

received. CSXT also objects to this Request as premature. The case Applicants have 

presented in their Application does not rely on CSXT’s Documents or 

Communications relating to the Proposed Transaction’s impacts or potential 

impacts and CSXT has not submitted any responsive comments or application to 

the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 18 

Produce system-wide car and, where applicable, container, movement event data for 

all Your traffic. Car event data should be sufficient to identify all events and the 

sequence of cars within a train for each applicable event. Container event data 

should be sufficient to identify the car conveying the container for each applicable 

event and all events, including in-gate, out-gate, ramp, and deramp events. 

CSXT RESPONSE TO REQUEST NO. 18 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT also objects to this Request as overly broad and 

unduly burdensome to the extent Applicants have not themselves produced the 

same data fields requested. CSXT additionally objects to this Request as overly 
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broad and unduly burdensome in seeking data relating to “all” traffic and events. 

CSXT likewise objects to this Request to the extent it seeks materials that are 

otherwise readily available or accessible to Applicants from other sources or 

otherwise obtainable in a more convenient, less burdensome, or less expensive 

manner than from CSXT. CSXT also objects to this Request as premature. The case 

Applicants have presented in their Application does not rely on CSXT’s system-wide 

car, container, or movement data, and CSXT has not submitted any responsive 

comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 19 

Produce system-wide train event data for all Your trains. 

CSXT RESPONSE TO REQUEST NO. 19 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT also objects to this Request as overly broad and 

unduly burdensome to the extent Applicants have not themselves produced the 

same data fields requested. CSXT additionally objects to this Request as overly 

broad and unduly burdensome in seeking data relating to “all” trains. CSXT 

likewise objects to this Request to the extent it seeks materials that are otherwise 
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readily available or accessible to Applicants from other sources or otherwise 

obtainable in a more convenient, less burdensome, or less expensive manner than 

from CSXT. CSXT also objects to this Request as premature. The case Applicants 

have presented in their Application does not rely on CSXT’s train event data, and 

CSXT has not submitted any responsive comments or application to the Proposed 

Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 20 

Produce data relating to reciprocal switching for the period from January 1, 2019, 

through December 31, 2025, including but not limited to car-level movement 

records, switch lists, interchange logs, line-segment level usage data, and any other 

records or communications reflecting reciprocal switching arrangements or traffic. 

To the extent not otherwise encompassed by this request, Your response should 

include: (1) waybill date, number, and identifiers associated with the switch 

operation; (2) the switching locations where the actual car switching between roads 

occur (FSAC, SPLC, Rule 260 junction code, station name, and state/province); (3) 

local customer information where the switched cars are picked-up or delivered in 

the switching terminal area (CIF, Parent Customer Name, FSAC, SPLC, station 

name, and state/province); (4) payment information for that switch; and (5) date of 

operation. 
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CSXT RESPONSE TO REQUEST NO. 20 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT also objects to this Request as overly broad and 

unduly burdensome in that Applicants have not themselves produced the same data 

fields requested. CSXT also objects to this Request as overly broad and unduly 

burdensome including because it seeks data that is not kept in a readily collectable 

format and would require CSXT to perform a special study to collect the data, to the 

extent it exists. CSXT likewise objects to this Request to the extent it seeks 

materials that are otherwise readily available or accessible to Applicants from other 

sources or otherwise obtainable in a more convenient, less burdensome, or less 

expensive manner than from CSXT, including from Applicants themselves.  CSXT 

also objects to this Request as premature. The case Applicants have presented in 

their Application does not rely on CSXT’s reciprocal switching data, and CSXT has 

not submitted any responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT responds that it is willing to meet and confer with Applicants 

regarding the relevance to the Application and scope of this Request.  

REQUEST NO. 21 

Produce data sufficient to show all interchange volumes with other rail carriers, 

broken down by line, location, and counterparty, together with any associated 
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payments, settlements, or charges between carriers for haulage, switching, or other 

car handling (including waybill identifiers, car initials and numbers, dates and 

times, service type, payment types, and amounts), for the period from January 1, 

2019, through December 31, 2025. 

CSXT RESPONSE TO REQUEST NO. 21 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT also objects to this Request as overly broad and 

unduly burdensome to the extent Applicants have not themselves produced the 

same data fields requested. CSXT also objects to this Request as overly broad and 

unduly burdensome including because it seeks data that is not kept in a readily 

collectable format and would require CSXT to perform a special study to collect the 

data, to the extent it exists. CSXT further objects to this Request as overly broad 

and unduly burdensome in seeking data relating to “all” interchange volumes 

regardless of their relationship to the issues posed in these proceedings. CSXT 

likewise objects to this Request to the extent it seeks materials that are otherwise 

readily available or accessible to Applicants from other sources or otherwise 

obtainable in a more convenient, less burdensome, or less expensive manner than 

from CSXT, including from Applicants themselves. CSXT also objects to this 

Request as premature. The case Applicants have presented in their Application 
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does not rely on CSXT’s interchange volume data, and CSXT has not submitted any 

responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 22 

Produce Documents sufficient to show how You determine the rates that You 

establish for rail transportation for each route, commodity, and customer, including 

but not limited to any pricing models, pricing systems, or internal pricing formulas 

You have utilized. 

CSXT RESPONSE TO REQUEST NO. 22 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT also objects to this Request as vague and 

ambiguous with respect to the terms “rates,” “pricing models,” “pricing systems,” 

and “internal pricing formulas.” CSXT also objects to this Request as unduly 

burdensome and not proportional to the needs of this case to the extent Applicants 
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have refused to produce similar Documents and Communications in response to 

discovery requests they have received. CSXT also objects to this Request as 

premature. The case Applicants have presented in their Application does not rely on 

CSXT’s internal methodology for determining rates for each route, commodity, and 

customer or its Documents showing how it determines such rates, and CSXT has 

not submitted any responsive comments or application to the Proposed Transaction.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 23 

Produce all Documents relating to Your calculations of movement-related costs for 

the rail transportation services You provide, including detailed breakdowns of cost 

(such as by route, commodity, car type, and customer) in documents and/or a 

computer-readable database or electronic spreadsheet. 

CSXT RESPONSE TO REQUEST NO. 23 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request as seeking data 

that is not relevant, overly broad, unduly burdensome, and not proportional to the 

needs of this case. Applicants themselves rely on the STB’s Uniform Rail Costing 
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System data in their Application for calculations of their costs and have not 

themselves produced their internal movement-related costing data. CSXT also 

objects to this Request as overly broad and unduly burdensome including because it 

seeks data that is not kept in a readily collectable format and would require CSXT 

to perform a special study to collect the data, to the extent it exists. CSXT likewise 

objects to this Request to the extent it seeks materials that are otherwise readily 

available or accessible to Applicants from other sources or otherwise obtainable in a 

more convenient, less burdensome, or less expensive manner than from CSXT, 

including from Applicants themselves.   

REQUEST NO. 24 

Produce all Documents and Communications relating to Your policies or strategies 

for the pricing of Your rail transportation services, including without limitation the 

level of returns that You require when pricing rail traffic. 

CSXT RESPONSE TO REQUEST NO. 24 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT additionally objects to this Request as 

overly broad and unduly burdensome in seeking “all” Documents and 
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Communications. CSXT also objects to this Request as vague and ambiguous with 

respect to the terms “policies,” “strategies,” “pricing,” and “level of returns.”  CSXT 

also objects to this Request as unduly burdensome and not proportional to the needs 

of this case to the extent Applicants have refused to produce similar Documents and 

Communications in response to discovery requests they have received. CSXT also 

objects to this Request as premature. The case Applicants have presented in their 

Application does not rely on CSXT’s particular pricing policies and strategies or its 

Documents and Communications concerning those policies and strategies, and 

CSXT has not submitted any responsive comments or application to the Proposed 

Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 25 

Produce all Documents and Communications relating to Your strategies for growing 

Your rail traffic. 

CSXT RESPONSE TO REQUEST NO. 25 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 
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seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT additionally objects to this Request as 

overly broad and unduly burdensome in seeking “all” Documents and 

Communications. CSXT also objects to this Request as vague and ambiguous with 

respect to the terms “strategies” and “growing.” CSXT also objects to this Request as 

unduly burdensome and not proportional to the needs of this case to the extent 

Applicants have refused to produce similar Documents and Communications in 

response to discovery requests they have received. CSXT also objects to this Request 

as premature.  The case Applicants have presented in their Application does not 

rely on CSXT’s particular growth strategies or its Documents and Communications 

concerning those strategies, and CSXT has not submitted any responsive comments 

or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 26 

Produce all Documents and Communications relating to Your strategies for 

obtaining or maintaining business from customers with multiple facilities on Your 

rail lines, including with respect to pricing, bundling, tying, or linking rates or 
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services, and providing discounts or otherwise reducing fees for customers that have 

multiple facilities. 

CSXT RESPONSE TO REQUEST NO. 26 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT additionally objects to this Request as 

overly broad and unduly burdensome in seeking “all” Documents and 

Communications. CSXT also objects to this Request as vague and ambiguous with 

respect to the terms “obtaining or maintaining business,” “pricing,” “bundling,” 

“tying,” “linking rates or services,” and “discounts.” CSXT additionally objects to 

this Request as unduly burdensome and not proportional to the needs of this case to 

the extent Applicants have refused to produce similar Documents and 

Communications in response to discovery requests they have received. CSXT also 

objects to this Request as premature.  The case Applicants have presented in their 

Application does not rely on CSXT’s particular strategies for pricing for customers 

with multiple facilities or Documents or Communications concerning any such 

strategies, and CSXT has not submitted any responsive comments or application to 

the Proposed Transaction. 
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Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 27 

Produce all Documents and Communications relating to Your changes (including 

without limitation reductions) in service or service frequency occasioned by 

implementation of Precision Scheduled Railroading. 

CSXT RESPONSE TO REQUEST NO. 27 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT additionally objects to this Request as 

overly broad and unduly burdensome in seeking “all” Documents and 

Communications. CSXT also objects to this Request as vague and ambiguous with 

respect to the terms “changes” and “implementation.” CSXT also objects to this 

Request as unduly burdensome and not proportional to the needs of this case to the 

extent Applicants have refused to produce similar Documents and Communications 

in response to discovery requests they have received. CSXT also objects to this 
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Request as premature. The case Applicants have presented in their Application 

does not rely on CSXT’s Precision Scheduled Railroading-related service changes or 

Documents and Communications concerning any such changes, and CSXT has not 

submitted any responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 28 

Produce all Documents and Communications relating to instances in which You 

made offers (such as bids on Request for Proposals) to customers opening new 

facilities that could be served by a rail carrier. 

CSXT RESPONSE TO REQUEST NO. 28 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 

seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT additionally objects to this Request as 

overly broad and unduly burdensome in seeking “all” Documents and 

Communications. CSXT also objects to this Request as vague and ambiguous with 
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respect to the term “offers.” CSXT also objects to this Request as unduly 

burdensome and not proportional to the needs of this case to the extent Applicants 

have refused to produce similar Documents and Communications in response to 

discovery requests they have received. CSXT also objects to this Request as 

premature.  The case Applicants have presented in their Application does not rely 

on CSXT’s offers to customers opening new facilities or Documents or 

Communications concerning any such offers, and CSXT has not submitted any 

responsive comments or application to the Proposed Transaction. 

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

REQUEST NO. 29 

Produce all Documents prepared on a weekly, monthly, quarterly, annual, or other 

regular basis that discuss Your plans or strategies for retaining or increasing the 

revenues obtained from rail customers (whether by growing traffic, increasing 

prices, or otherwise). 

CSXT RESPONSE TO REQUEST NO. 29 

CSXT incorporates all General Responses and Objections as if stated fully 

herein. CSXT specifically objects to this Request in that it seeks to impose on CSXT, 

which is not an Applicant in this proceeding, discovery obligations equivalent to 

those required of Applicants. CSXT further objects to this Request to the extent it 
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seeks materials protected from disclosure by the attorney-client privilege, the 

attorney work-product doctrine, the common interest privilege, or any other 

applicable privileges or immunities. CSXT additionally objects to this Request as 

overly broad and unduly burdensome in seeking “all” Documents and 

Communications. CSXT also objects to this Request as vague and ambiguous with 

respect to the terms “prepared,” “regular basis,” “plans,” “strategies,” and 

“retaining.” CSXT also objects to this Request as unduly burdensome and not 

proportional to the needs of this case to the extent Applicants have refused to 

produce similar Documents and Communications in response to discovery requests 

they have received. CSXT also objects to this Request as premature. The case that 

Applicants have presented in their Application does not rely on CSXT’s particular 

revenue growth plans or strategies or its Documents and Communications 

concerning such plans or strategies, and CSXT has not submitted any responsive 

comments or application to the Proposed Transaction.  

Subject to and without waiving the foregoing objections and its General 

Objections, CSXT reserves the right to modify or supplement this response in the 

event the requested information becomes relevant after CSXT has filed any 

responsive comments or application. 

// 

// 
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Gardiner, Kent; van Houwelingen, Luke; Aluise, Dylan M.; Hynes, Samantha F.; Golden, Nathan H.; 
Joseph, Neil; Volbrecht, Tate D.; Enson, Eric; *Avia.Gridi@stblaw.com; Vaidya, Tushar

Cc: Flahive Wu, Laura; Ludwin, Derek; Rosenthal, Michael; Damitio, Daniel; Warren, Matthew J.; Korman, 
Marc; ratkins; Laudone, Stephen S.; William Mullins; Spencer Naake; OpalDisco

Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests

Counsel, 

Regarding Applicants’ Request Nos. 7 and 8 from their Second Set of Discovery Requests, CSXT has considered your 
position based on our meet and confer last week and is willing to respond as follows: CSXT published a public-facing 
webpage expressing its position on the proposed transaction and is willing to search for any centralized tracking or 
similar document(s) compiling any responses or engagement with it.  By making this proposal, CSXT is not waiving its 
objections and reserves all rights with respect to Request Nos. 7 and 8 should Applicants not agree. 

Best, 

Eric Fanchiang 

Eric Fanchiang 
 

 

 

Pronouns: he/him/his 
   

Crowell & Moring LLP
 

efanchiang@crowell.com 

  

+1.949.798.1338 direct 
      

 

 

From: Magcale, Jamie Dominique U <JMagcale@cov.com>  
Sent: Wednesday, July 8, 2026 12:17 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; *AEllis@stblaw.com2 
<AEllis@stblaw.com>; Matelis, Joseph (NON-SIDLEY @SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, 
Lindsey C. <Lindsey.Bohl@stblaw.com>; David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com 
<pdenton@steptoe.com>; *tstrafford@steptoe.com <tstrafford@steptoe.com>; Cunningham, Rich 
<rich.cunningham@kirkland.com>; Scheib, John M. <scheib@gentrylocke.com>; Gardiner, Kent 
<KGardiner@crowell.com>; van Houwelingen, Luke <LVanHouwelingen@crowell.com>; Aluise, Dylan M. 
<aluised@sullcrom.com>; Hynes, Samantha F. <hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric 
<EEnson@crowell.com>; Fanchiang, Eric <EFanchiang@crowell.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; Vaidya, Tushar <tushar.vaidya@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Ludwin, Derek <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Warren, Matthew J. <mjwarren@sidley.com>; Korman, 
Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; William 
Mullins <wmullins@mullinslawgroup.net>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 



2

<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests 
 

McClain, 
 
Thank you again for providing your availability to meet and confer.  We look forward to discussing Applicants’ 
second set of discovery requests and our July 6 letter further during today’s call.  To address the points you 
raised below: 
 
First, we appreciate your confirmation that BNSF has agreed to conduct a reasonable search for Requests Nos. 
6–8, 16, and 22, and to meet and confer on Requests Nos. 11–14, 17–21, and 23–30. However, agreeing to take 
those steps is not the same as actually searching for, let alone producing, responsive documents.  Indeed, we do 
not know whether BNSF has actually conducted any searches in response to these requests and, to date, BNSF 
has produced zero documents in response to any of Applicants’ discovery requests.  Has BNSF taken any steps 
to search in response to the referenced requests?  If so, what are those steps for each request? 
 
Second, with respect to BNSF’s relevance, proportionality, and burden concerns, our July 6 letter and prior 
communications address these issues directly.  Applicants’ requests seek documents on topics that are directly 
relevant to this proceeding and that, in many cases, BNSF itself has placed at issue through the discovery it has 
sought from Applicants and its public statements regarding the Proposed Transaction.  Any argument on 
burden or proportionality of burden to relevance is the responsibility of BNSF to make.  BNSF has not 
articulated any specific burden.  We disagree that the requests Applicants have made are disproportional or 
unduly burdensome, but we are hopeful that the parties can address any burden-related issues through the 
negotiation of appropriate search terms, custodians, and/or de-duplication.  We look forward to discussing 
those with you. 
 
Third, as to the question of reciprocity, we disagree with BNSF’s framing. Applicants are seeking relevant, 
proportional discovery from a voluntary participant in this proceeding. BNSF elected to participate as a party, 
has launched a robust public relations campaign against the Proposed Transaction, has served extensive 
discovery requests on Applicants, and has indicated it may submit evidence and argument in opposition to the 
merger.  As we discussed during our meet and confer on June 30, the Board’s regulations provide for broad 
discovery, the Board's discovery rules apply to all parties, and nothing in those rules creates a lower standard 
for non-Applicant parties.  See 49 C.F.R. § 1114.21(a)(1).; see also Canadian Pac. Ry.—Control—Kan. City S. 
(Decision No. 7), FD 36500, slip op. at 4 (Aug. 2, 2021); CSX Transp. & Del. & Hudson Ry.—Joint Use 
Agreement, FD 35348, slip op. at 3 (STB served Aug. 16, 2010).  Thus, as parties, BNSF and the other non-
Applicant railroads are subject to discovery.  To the extent you possess relevant information, we are entitled to 
obtain it in discovery, subject to proportionality/burden analyses.  As noted above, we disagree that the 
requests Applicants have made are disproportional or unduly burdensome, but any concerns can be addressed 
through negotiation of custodial search parameters.  We look forward to discussing those with you. 
 
Fourth, we recognize that targeted, non-custodial collections and searches may be appropriate for data-
specific requests, such as Request Nos. 18-21.  However, for all other requests – especially those seeking 
communications and documents that would not likely be housed in centralized, non-custodial repositories – we 
believe custodial searches are appropriate.  We look forward to discussing this with you further. 
 
Applicants reserve all rights. 
 
Thanks, 
 
Jamie 
 
Jamie Magcale 
 
Covington & Burling LLP 
30 Hudson Yards 
New York, NY 10001-2170 
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T +1 212 841 1243 | jmagcale@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
 
From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Tuesday, July 7, 2026 9:45 AM 
To: Kelly, Kevin <Kkelly@cov.com>; *AEllis@stblaw.com2 <AEllis@stblaw.com>; Matelis, Joseph (NON-SIDLEY 
@SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; McCarrick, T.J. 
<tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, Lindsey C. <Lindsey.Bohl@stblaw.com>; 
David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com <pdenton@steptoe.com>; *tstrafford@steptoe.com 
<tstrafford@steptoe.com>; Cunningham, Rich <rich.cunningham@kirkland.com>; Scheib, John M. 
<scheib@gentrylocke.com>; Gardiner, Kent <KGardiner@crowell.com>; van Houwelingen, Luke 
<LVanHouwelingen@crowell.com>; Aluise, Dylan M. <aluised@sullcrom.com>; Hynes, Samantha F. 
<hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; Joseph, Neil <neil.joseph@kirkland.com>; 
Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric <EEnson@crowell.com>; Fanchiang, Eric 
<EFanchiang@crowell.com>; *Avia.Gridi@stblaw.com <Avia.Gridi@stblaw.com>; Vaidya, Tushar 
<tushar.vaidya@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Ludwin, Derek <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Damitio, Daniel <DDamitio@cov.com>; 
Warren, Matthew J. <mjwarren@sidley.com>; Korman, Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; 
Laudone, Stephen S. <slaudone@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests 
 

[EXTERNAL]  
Kevin –  

We write for BNSF in response to UP’s July 6 letter.  We disagree with it on several grounds. 

First, UP’s letter ignores that we have agreed to conduct a reasonable search in response to five of the requests (Nos. 6-
8, 16, and 22) and offered to meet and confer on 17 of the other requests (Nos. 11-14, 17-21, 23-30).  We also agreed to 
provide rolling productions and keep you apprised of the timing of those rolling productions.  As a result, much of UP’s 
letter—which is premised on a narrative that we are refusing to search—is not particularly relevant, productive, or even 
close to being true. 

Second, UP’s letter fails to specifically respond to any of the relevance, proportionality, and burden concerns that we 
raised.  It would be more productive for UP to engage on the issues we raised rather than ignore them.  For example, 
Applicants seek information from BNSF about how it sets rates for every single one of its routes, for each individual 
customer, over a multi-year time-period.  See Applicants’ RFP No. 23; see also, e.g., Applicants RFP No. 25 (seeking all 
documents relating to BNSF’s strategy for pricing rail traffic); No. 26 (seeking all documents relating to BNSF’s strategies 
for growing its rail traffic); No. 28 (seeking “all Documents and Communications relating to instances in which You made 
offers (such as bids on Request for Proposals) to customers opening new facilities that could be served by a rail 
carrier”).  BNSF explained its relevance and proportionality objections to those requests (and others) in its responses 
and objections 21 days ago, but UP has not responded to any of those objections.  Will UP be doing so, and if so, when? 

Third, there is, in fact, a dispute whether some of the documents and information that UP seeks from BNSF are fairly 
subject to discovery.  We note that others have repeatedly asked UP for authority to support its contention that UP and 
non-Applicant railroads are similarly situated as to all aspects of discovery.  UP has never provided it, and there’s not a 
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single citation in UP’s letter.  Simply stated, there is not 1:1 reciprocity between BNSF and UP as to discovery in this 
proceeding.  UP elected to enter into a merger and file a control application in which UP (not BNSF) bears the burden of 
proof.  Further, UP elected to make hundreds of fact-based contentions in its application about the merits of its merger 
proposal, and BNSF is entitled to test those.  UP’s choices do not open BNSF up to 1:1 reciprocal discovery.  BNSF and 
the other non-Applicant railroads are differently situated than UP and NS, and the discovery considerations are 
different. 

Fourth, UP claims that for an unidentified set of its requests, BNSF must conduct custodial searches.  UP does not 
identify which requests that UP believes require custodial searches or explain why custodial searches are necessary for 
those particular requests.  What is your request-specific position?   

We hope you will provide that information and responses in writing before our discussion.  And which specific requests 
would you like to discuss?  I am free most of Wednesday afternoon and before 11 AM ET on Thursday.   

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 
 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Monday, July 6, 2026 10:27 AM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; *AEllis@stblaw.com2 <AEllis@stblaw.com>; Matelis, 
Joseph (NON-SIDLEY @SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
McCarrick, T.J. <tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, Lindsey C. 
<Lindsey.Bohl@stblaw.com>; David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com 
<pdenton@steptoe.com>; *tstrafford@steptoe.com <tstrafford@steptoe.com>; Cunningham, Rich 
<rich.cunningham@kirkland.com>; Scheib, John M. <scheib@gentrylocke.com>; Gardiner, Kent 
<KGardiner@crowell.com>; van Houwelingen, Luke <LVanHouwelingen@crowell.com>; Aluise, Dylan M. 
<aluised@sullcrom.com>; Hynes, Samantha F. <hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric 
<EEnson@crowell.com>; Fanchiang, Eric <EFanchiang@crowell.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; Vaidya, Tushar <tushar.vaidya@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; *dludwin@cov.com <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Damitio, Daniel <DDamitio@cov.com>; 
Warren, Matthew J. <mjwarren@sidley.com>; Korman, Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; 
Laudone, Stephen S. <slaudone@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: FD 36873 - Applicants' 2nd Set of Discovery Requests 
 
Counsel, Please see the attached correspondence. Best, Kevin Kevin Kelly Covington & Burling LLP One CityCenter, 850 Tenth Street, NW Washington, DC 20001-4956 T +1 202 662 5613 | kkelly@ cov. com www. cov. com This message is from a law firm 

 

Counsel, 

Please see the attached correspondence. 
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Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
   

   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
 

COVIINGTO,N 
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By Email July 6, 2026 

Abram J. Ellis 
Simpson Thacher & Bartlett LLP 
900 G Street, NW 
Washington, DC 20001 
abram.ellis@stblaw.com 
 
McClain Thompson 
Kirkland & Ellis LLP 
1301 Pennsylvania Ave, NW 
Washington, DC 20004 
mcclain.thompson@kirkland.com 

Joseph J. Matelis 
Sullivan & Cromwell LLP 
1700 New York Avenue, NW 
Washington, DC 20006 
matelisj@sullcrom.com 
 
Eric Fanchiang 
Crowell & Moring LLP 
3 Park Plaza 
Irvine, CA 
efanchiang@crowell.com 

 

Re:   Docket No. FD 36873, Union Pacific Corp., et al. - 
Control - Norfolk Southern Corp., et al. 

Counsel: 

We write on behalf of Applicants to address deficiencies in the responses of BNSF, CN, 
CPKC, and CSX (“Non-Applicant Railroads”) to Applicants’ Second Set of Discovery Requests, 
which were served on June 1, 2026.  

In response to a substantial majority of requests, Non-Applicant Railroads have refused 
to produce responsive documents and information. For the few requests where Non-Applicant 
Railroads have provided a substantive response or committed to produce responsive documents 
or information, they appear to be improperly narrowing the scope of responsive material. Non-
Applicant Railroads’ refusal to search for or produce responsive material is contrary to the 
discovery rules of the Surface Transportation Board, the decisions of the Board and Judge 
Soulikias, and inconsistent with Non-Applicant Railroads’ assertions regarding the types and 
scope of discovery necessary in this proceeding. 

As a result of Non-Applicant Railroads’ obstruction, they have produced zero responsive 
documents in this proceeding. This is unacceptable. Non-Applicant Railroads elected to 
participate in this proceeding as parties. While party status grants Non-Applicant Railroads the 
right to serve discovery requests, submit comments and motions to the Board and Judge 
Soulikias, and formally challenge or seek conditions to the proposed merger, it also imposes 
obligations, including the obligation to respond to discovery in accordance with the Board’s rules. 

There can be no dispute that the documents and information Applicants seek from Non-
Applicant Railroads are subject to discovery. They all relate to topics that Non-Applicant 
Railroads have already insisted are relevant to this proceeding—whether through the hundreds of 
discovery requests that they have issued to Applicants, their  statements opposing the merger, or 
their robust public relations campaigns against the proposed transaction. Indeed, many mirror 

COVINGTON 
BEIJING BOSTON BRUSSELS DUBAI FRANKFURT 

JOHANNESBURG LONDON LOS ANGELES NEW YORK 

PALO ALTO SAN FRANCISCO SEOUL SHANGHAI WASHINGTON 

Covington & Burling LLP 
One CityCenter 
850 Tenth Street, NW 
Washington, DC 20001-4956 
T + 1 202 662 6000 
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requests that Non-Applicant Railroads themselves have served on Applicants. Among other 
things, Applicants’ requests seek documents regarding: (i) efforts to influence shippers’ and other 
stakeholders’ positions with respect to the proposed merger; (ii) the state of competition, 
cooperation, and consolidation in the rail industry; (iii) potential impacts of the proposed 
transaction; and (iv) how strategies with respect to pricing, rail growth, revenue growth, and 
bundling services affect the market. Applicants also seek production of the same types of data that 
Non-Applicant Railroads requested and received from Applicants. 

Some of the above requests, namely the requests for data, can be addressed through 
targeted collection of responsive documents or information. For the remaining requests, Non-
Applicant Railroads must conduct custodial searches—comparable to the searches they have 
demanded of Applicants. This is necessary to avoid placing Applicants at a disadvantage in 
responding to Non-Applicant Railroads’ arguments regarding the proposed transaction. If Non-
Applicant Railroads are permitted to sift through Applicants’ internal day-to-day communications 
in an attempt to identify materials that undermine Applicants’ claims regarding the proposed 
transaction and its effect on the rail industry, Applicants must have access to comparable 
materials from other railroads in order to fairly respond. 

Please provide your availability to meet and confer this week regarding 
Applicants’ requests. 

 

Respectfully submitted, 

/s/ Kevin M. Kelly  

Kevin M. Kelly 

Attorney for Union Pacific 
Corporation and Union 
Pacific Railroad Company 
 
 

 

COVINGTON 
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Fanchiang, Eric

From: Magcale, Jamie Dominique U <JMagcale@cov.com>
Sent: Monday, July 13, 2026 5:13 PM
To: Rojas-England, Natalia; Enson, Eric; van Houwelingen, Luke; Gardiner, Kent; Lesser, Rachel; Fanchiang, 

Eric
Cc: Flahive Wu, Laura; Ludwin, Derek; Rosenthal, Michael; Kelly, Kevin; Damitio, Daniel; Warren, Matthew 

J.; Korman, Marc; ratkins; Laudone, Stephen S.; William Mullins; Spencer Naake; OpalDisco
Subject: RE: STB Finance Docket No. 36873 - CSXT's Supplemental Responses and Objections to Applicants' 

First Set of Discovery Requests

Counsel, 
 
We are writing to follow up on the status of CSXT’s responses to Applicants’ first set of discovery 
requests.  Based on your July 6 email, we understand that CSXT is conducting searches and will undertake 
rolling productions of non-privileged materials responsive to the requests. 
 
Please provide an update on the status of your search for responsive materials and your anticipated timeline for 
production. 
 
Applicants reserve all rights. 
 
Best regards, 
 
Jamie 
 
Jamie Magcale 
 
Covington & Burling LLP 
30 Hudson Yards 
New York, NY 10001-2170 
T +1 212 841 1243 | jmagcale@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
  

From: Rojas-England, Natalia <NRojas@crowell.com> 
Sent: Monday, 06 July 2026 23:17:07 
To: Rosenthal, Michael <mrosenthal@cov.com>; ratkins <ratkins@sidley.com>; owilliams@steptoe.com 
<owilliams@steptoe.com>; hmhancock@mac.com <hmhancock@mac.com>; 
buckmanrailroadcorrespondence@googlegroups.com <buckmanrailroadcorrespondence@googlegroups.com>; 
matelisj@sullcrom.com <matelisj@sullcrom.com>; eric.eidlin@sanjoseca.gov <eric.eidlin@sanjoseca.gov>; 
tom@twilcoxlaw.com <tom@twilcoxlaw.com>; kevinarquit@quinnemanuel.com <kevinarquit@quinnemanuel.com>; 
deb.barber@ci.stpaul.mn.us <deb.barber@ci.stpaul.mn.us>; mwilloughby@whdlawyers.com 
<mwilloughby@whdlawyers.com>; jen-ann.lee@calsta.ca.gov <jen-ann.lee@calsta.ca.gov>; 
cspitulnik@kaplankirsch.com <cspitulnik@kaplankirsch.com>; carolyne@ceic.cc <carolyne@ceic.cc>; 
parker@viariogrande.org <parker@viariogrande.org>; Shawn.Johnson@friedfrank.com 
<Shawn.Johnson@friedfrank.com>; CFS_CONTRACT_ADMIN@dteenergy.com 



2

<CFS_CONTRACT_ADMIN@dteenergy.com>; jodonnell@elpc.org <jodonnell@elpc.org>; coyfortenberry1@gmail.com 
<coyfortenberry1@gmail.com>; info@airalliancehouston.org <info@airalliancehouston.org>; HildrethK@ugicorp.com 
<HildrethK@ugicorp.com>; rolltide372109@gmail.com <rolltide372109@gmail.com>; jordan.goerger@ArdentMills.com 
<jordan.goerger@ArdentMills.com>; redelman@mooneygreen.com <redelman@mooneygreen.com>; 
lgorski@farmingtonmn.gov <lgorski@farmingtonmn.gov>; keithj@dsllog.com <keithj@dsllog.com>; 
cgonzalez@cityofcudahyca.gov <cgonzalez@cityofcudahyca.gov>; mario.castillo2@houstontx.gov 
<mario.castillo2@houstontx.gov>; paulk@highlinegrain.com <paulk@highlinegrain.com>; 
guadamudm@ag.louisiana.gov <guadamudm@ag.louisiana.gov>; brian.amis@HoustonTx.gov 
<brian.amis@HoustonTx.gov>; caitlin.madden@wisconsin.gov <caitlin.madden@wisconsin.gov>; 
Saaket.Pradhan@ag.ny.gov <Saaket.Pradhan@ag.ny.gov>; tyellen@pdnfoundation.org <tyellen@pdnfoundation.org>; 
mariia.zimmerman@drpt.virginia.gov <mariia.zimmerman@drpt.virginia.gov>; stb.monitoring@Valero.com 
<stb.monitoring@Valero.com>; sletcher@ndgda.org <sletcher@ndgda.org>; jason.biggs@wsdot.wa.gov 
<jason.biggs@wsdot.wa.gov>; michelle.scelson@railnola.com <michelle.scelson@railnola.com>; 
justin.sherlock@ndsga.com <justin.sherlock@ndsga.com>; AHirschkorn@kaplankirsch.com 
<AHirschkorn@kaplankirsch.com>; cath.santamaria@gmail.com <cath.santamaria@gmail.com>; bluc@bacpdx.org 
<bluc@bacpdx.org>; matelisj@sullcrom.com <matelisj@sullcrom.com>; aluised@sullcrom.com 
<aluised@sullcrom.com>; mkonz@mankatomn.gov <mkonz@mankatomn.gov>; jack.arriaga@portlandoregon.gov 
<jack.arriaga@portlandoregon.gov>; gregg.pittelkow@corteva.com <gregg.pittelkow@corteva.com>; 
matelisj@sullcrom.com <matelisj@sullcrom.com>; Karyn.Booth@ThompsonHine.com 
<Karyn.Booth@ThompsonHine.com>; don.amlin@usdoj.gov <don.amlin@usdoj.gov>; james.thomas@mail.house.gov 
<james.thomas@mail.house.gov>; alejandra.salinas@houstontx.gov <alejandra.salinas@houstontx.gov>; 
gallegosrt@sbcglobal.net <gallegosrt@sbcglobal.net>; joseph.summersrt@gmail.com <joseph.summersrt@gmail.com>; 
Jason.Tutrone@ThompsonHine.com <Jason.Tutrone@ThompsonHine.com>; anolan@anacostia.com 
<anolan@anacostia.com>; mitchelwalker219@gmail.com <mitchelwalker219@gmail.com>; njdot-stb.36873@dot.nj.gov 
<njdot-stb.36873@dot.nj.gov>; pkrogman@njtransit.com <pkrogman@njtransit.com>; 
superneighborhood63@gmail.com <superneighborhood63@gmail.com>; mewilson@commerce.nc.gov 
<mewilson@commerce.nc.gov>; rrudolph1022@gmail.com <rrudolph1022@gmail.com>; ahake@RCTC.org 
<ahake@RCTC.org>; info@iowaagriculture.gov <info@iowaagriculture.gov>; matthew.johnston@ilsoy.org 
<matthew.johnston@ilsoy.org>; kpattison@pattisoncompany.com <kpattison@pattisoncompany.com>; 
railcents@comcast.net <railcents@comcast.net>; signinstaller210@yahoo.com <signinstaller210@yahoo.com>; 
ian.hlavacek@gmail.com <ian.hlavacek@gmail.com>; don.amlin@usdoj.gov <don.amlin@usdoj.gov>; 
loriedwards@utah.gov <loriedwards@utah.gov>; matthew.yanez@dot.gov <matthew.yanez@dot.gov>; 
UIPALogistics@utah.gov <UIPALogistics@utah.gov>; njohnson@baileyglasser.com <njohnson@baileyglasser.com>; 
kevinarquit@quinnemanuel.com <kevinarquit@quinnemanuel.com>; rdr@sloverandloftus.com 
<rdr@sloverandloftus.com>; ltucker@ag.nv.gov <ltucker@ag.nv.gov>; christian.corrigan@mt.gov 
<christian.corrigan@mt.gov>; abk@sloverandloftus.com <abk@sloverandloftus.com>; Mark.Kittel@OhioAGO.gov 
<Mark.Kittel@OhioAGO.gov>; mburton@semmes.com <mburton@semmes.com>; steven.orban@myfloridalegal.com 
<steven.orban@myfloridalegal.com>; mbarth@unitedsugarpr.com <mbarth@unitedsugarpr.com>; mcole@usdg.com 
<mcole@usdg.com>; Karyn.Booth@ThompsonHine.com <Karyn.Booth@ThompsonHine.com>; zbevins@gmail.com 
<zbevins@gmail.com>; kknichel@knichellogistics.com <kknichel@knichellogistics.com>; jgilbert@fletcher-sippel.com 
<jgilbert@fletcher-sippel.com>; MFreeman3@marathonpetroleum.com <MFreeman3@marathonpetroleum.com>; 
efoley@mtahq.org <efoley@mtahq.org>; tmiddleton@omnitrax.com <tmiddleton@omnitrax.com>; 
clay.dippel@gmail.com <clay.dippel@gmail.com>; jhthompson@law.ga.gov <jhthompson@law.ga.gov>; 
nicks@ndgga.com <nicks@ndgga.com>; Rosenthal, Michael <mrosenthal@cov.com>; rdr@sloverandloftus.com 
<rdr@sloverandloftus.com>; rdr@sloverandloftus.com <rdr@sloverandloftus.com>; cspitulnik@kaplankirsch.com 
<cspitulnik@kaplankirsch.com>; clay.dippel@gmail.com <clay.dippel@gmail.com>; mitchelwalker219@gmail.com 
<mitchelwalker219@gmail.com>; Rosenthal, Michael <mrosenthal@cov.com>; daniel.donovan@kirkland.com 
<daniel.donovan@kirkland.com>; Rosenthal, Michael <mrosenthal@cov.com>; aaron.cooper114645@gmail.com 
<aaron.cooper114645@gmail.com>; Karyn.Booth@ThompsonHine.com <Karyn.Booth@ThompsonHine.com>; 
Jason.Tutrone@ThompsonHine.com <Jason.Tutrone@ThompsonHine.com>; alejandra.salinas@houstontx.gov 
<alejandra.salinas@houstontx.gov>; jeff@fraleycorporation.com <jeff@fraleycorporation.com>; pdenton@steptoe.com 
<pdenton@steptoe.com>; afultz@kaplankirsch.com <afultz@kaplankirsch.com>; afultz@kaplankirsch.com 
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<afultz@kaplankirsch.com>; khart@cmap.illinois.gov <khart@cmap.illinois.gov>; pap@sloverandloftus.com 
<pap@sloverandloftus.com>; matelisj@sullcrom.com <matelisj@sullcrom.com>; owilliams@steptoe.com 
<owilliams@steptoe.com>; tlitwiler@fletcher-sippel.com <tlitwiler@fletcher-sippel.com>; 
matthew.reinhart@hfsinclair.com <matthew.reinhart@hfsinclair.com>; sara.razi@stblaw.com <sara.razi@stblaw.com>; 
sara.razi@stblaw.com <sara.razi@stblaw.com>; vquinn@fletcher-sippel.com <vquinn@fletcher-sippel.com>; Fanchiang, 
Eric <EFanchiang@crowell.com>; amber.fly@oag.texas.gov <amber.fly@oag.texas.gov>; JoshBlake@travero.com 
<JoshBlake@travero.com>; traviswdecock@yahoo.com <traviswdecock@yahoo.com>; Glover, Matthew 
<MGlover@cov.com>; ratkins <ratkins@sidley.com>; stacy.e.flippin.civ@army.mil <stacy.e.flippin.civ@army.mil>; 
barbomber@hotmail.com <barbomber@hotmail.com>; mwmartin@agutah.gov <mwmartin@agutah.gov>; 
zachary.pohlman@nebraska.gov <zachary.pohlman@nebraska.gov>; anna@skippergroup.org 
<anna@skippergroup.org>; rdr@sloverandloftus.com <rdr@sloverandloftus.com>; walker@khlaw.com 
<walker@khlaw.com>; neil.maunu@pnwa.net <neil.maunu@pnwa.net>; parkergward@gmail.com 
<parkergward@gmail.com>; cfrometa@downeyca.org <cfrometa@downeyca.org>; spencer.hightower@crh.com 
<spencer.hightower@crh.com>; Enson, Eric <EEnson@crowell.com>; antitrust@attorneygeneral.gov 
<antitrust@attorneygeneral.gov>; Gardiner, Kent <KGardiner@crowell.com>; aellis@stblaw.com <aellis@stblaw.com>; 
matt.reilly@kirkland.com <matt.reilly@kirkland.com>; mcclain.thompson@kirkland.com 
<mcclain.thompson@kirkland.com>; bbarnes@cmap.illinois.gov <bbarnes@cmap.illinois.gov>; 
alexlarams@earthlink.net <alexlarams@earthlink.net>; efleischmann11@yahoo.com <efleischmann11@yahoo.com>; 
dj.stadtler@vpra.virginia.gov <dj.stadtler@vpra.virginia.gov>; jcalareso@gdwo.net <jcalareso@gdwo.net>; 
matt@ransomministries.com <matt@ransomministries.com>; patrick.flesch@modot.mo.gov 
<patrick.flesch@modot.mo.gov>; jason.osborn@illinois.gov <jason.osborn@illinois.gov>; kjd@sloverandloftus.com 
<kjd@sloverandloftus.com>; Diego.Porroa@mail.house.gov <Diego.Porroa@mail.house.gov>; 
NachabeA@ag.louisiana.gov <NachabeA@ag.louisiana.gov>; williamslindsay123@gmail.com 
<williamslindsay123@gmail.com>; patton@ohiosenate.gov <patton@ohiosenate.gov>; mharrell2@icloud.com 
<mharrell2@icloud.com>; stb@hubgroup.com <stb@hubgroup.com>; gabe.freeman24@gmail.com 
<gabe.freeman24@gmail.com>; adanflores@yahoo.com <adanflores@yahoo.com>; justincgreen8@gmail.com 
<justincgreen8@gmail.com>; bleibergja@outlook.com <bleibergja@outlook.com>; jruble@maherterminals.com 
<jruble@maherterminals.com>; dan@m4cg.com <dan@m4cg.com>; lanceu34@icloud.com <lanceu34@icloud.com>; 
karina@friendsoffondepark.org <karina@friendsoffondepark.org>; davin@mveda.com <davin@mveda.com>; 
maryannmanion@gmail.com <maryannmanion@gmail.com>; edward.arc.stb@gmail.com 
<edward.arc.stb@gmail.com>; agermain@wasterecycling.org <agermain@wasterecycling.org>; 
meter_rihn@hotmail.com <meter_rihn@hotmail.com>; patrick.flesch@modot.mo.gov <patrick.flesch@modot.mo.gov>; 
ahirschkorn@kaplankirsch.com <ahirschkorn@kaplankirsch.com>; tim.smith@doj.oregon.gov 
<tim.smith@doj.oregon.gov>; Eric.Wessan@ag.iowa.gov <Eric.Wessan@ag.iowa.gov>; cdavid@wvago.gov 
<cdavid@wvago.gov>; rwimbish@fletcher-sippel.com <rwimbish@fletcher-sippel.com>; capt.trey@yahoo.com 
<capt.trey@yahoo.com>; matt.dietrich@dot.ohio.gov <matt.dietrich@dot.ohio.gov>; paulettekukuk@gmail.com 
<paulettekukuk@gmail.com>; jputnam@kaplankirsch.com <jputnam@kaplankirsch.com>; elliotlawrence@agutah.gov 
<elliotlawrence@agutah.gov>; dmj@sloverandloftus.com <dmj@sloverandloftus.com>; patrick.flesch@modot.mo.gov 
<patrick.flesch@modot.mo.gov>; siyer@kaplankirsch.com <siyer@kaplankirsch.com>; bjanowski@mdot.maryland.gov 
<bjanowski@mdot.maryland.gov>; patrick.flesch@modot.mo.gov <patrick.flesch@modot.mo.gov>; 
selina.figueroa@oxea.com <selina.figueroa@oxea.com>; sapeachey@mqblaw.com <sapeachey@mqblaw.com>; 
ageorge@kozloffstoudt.com <ageorge@kozloffstoudt.com>; scott.singleton99@gmail.com 
<scott.singleton99@gmail.com>; maria.hobbs@iowadot.us <maria.hobbs@iowadot.us>; matt@ironhorseresources.com 
<matt@ironhorseresources.com>; klgoubeaux@gmail.com <klgoubeaux@gmail.com>; jsm0911@icloud.com 
<jsm0911@icloud.com>; jad.itani@dot.wi.gov <jad.itani@dot.wi.gov>; william.young@wyo.gov 
<william.young@wyo.gov>; robert.weinstock@law.northwestern.edu <robert.weinstock@law.northwestern.edu>; 
kohler@nlc.org <kohler@nlc.org>; jcuomo@lcbf.com <jcuomo@lcbf.com>; tcollazzi@lcbf.com <tcollazzi@lcbf.com>; 
tschweiss@peabodyenergy.com <tschweiss@peabodyenergy.com>; imikati@nrdc.org <imikati@nrdc.org>; 
mliguori@dsny.nyc.gov <mliguori@dsny.nyc.gov>; liz@senatorventura.com <liz@senatorventura.com>; 
jmathews@narprail.org <jmathews@narprail.org>; administrative@portfreeport.com 
<administrative@portfreeport.com>; jpeterso@ndwheat.com <jpeterso@ndwheat.com>; paul.hunt@usda.gov 
<paul.hunt@usda.gov>; pdenton@steptoe.com <pdenton@steptoe.com>; rdr@sloverandloftus.com 
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<rdr@sloverandloftus.com>; rdr@sloverandloftus.com <rdr@sloverandloftus.com>; dan@m4cg.com 
<dan@m4cg.com>; b155549@gmail.com <b155549@gmail.com>; williamslindsay123@gmail.com 
<williamslindsay123@gmail.com>; Rosenthal, Michael <mrosenthal@cov.com>; williamslindsay123@gmail.com 
<williamslindsay123@gmail.com>; Karyn.Booth@ThompsonHine.com <Karyn.Booth@ThompsonHine.com>; 
diehl@atda.org <diehl@atda.org>; dbarrett@farmlawyers.com <dbarrett@farmlawyers.com>; 
rtisch@mcdermottlaw.com <rtisch@mcdermottlaw.com>; chadsee@freezerlongline.biz <chadsee@freezerlongline.biz>; 
sandra@takehighroad.com <sandra@takehighroad.com>; anolan@anacostia.com <anolan@anacostia.com>; 
justin@mfu.org <justin@mfu.org>; terri.parker@modot.mo.gov <terri.parker@modot.mo.gov>; mgrumley@palrr.com 
<mgrumley@palrr.com>; jason.osborn@illinois.gov <jason.osborn@illinois.gov>; michael.prater@illinois.gov 
<michael.prater@illinois.gov>; greenberg@movingforwardnetwork.com <greenberg@movingforwardnetwork.com>; 
anolan@anacostia.com <anolan@anacostia.com>; williamslindsay123@gmail.com <williamslindsay123@gmail.com>; 
knoxcountyareapartnership@gmail.com <knoxcountyareapartnership@gmail.com>; pap@sloverandloftus.com 
<pap@sloverandloftus.com>; marcie@adaptivedancing.com <marcie@adaptivedancing.com>; mmillman@indot.in.gov 
<mmillman@indot.in.gov>; colinpfinney7603@gmail.com <colinpfinney7603@gmail.com>; justin.curry@coag.gov 
<justin.curry@coag.gov>; logan.harper@cmc.com <logan.harper@cmc.com>; Karyn.Booth@ThompsonHine.com 
<Karyn.Booth@ThompsonHine.com>; rgarcia@sspmn.org <rgarcia@sspmn.org>; jacqueline.bailey@chsinc.com 
<jacqueline.bailey@chsinc.com>; b.fall@cedar-rapids.org <b.fall@cedar-rapids.org>; mmulcahy@bloomingtonmn.gov 
<mmulcahy@bloomingtonmn.gov>; alexlarams@earthlink.net <alexlarams@earthlink.net>; 
dskipper@retired.southalabama.edu <dskipper@retired.southalabama.edu>; David Meyer <david@meyerlawdc.com>; 
fink@ble-t.org <fink@ble-t.org>; goldenn@sullcrom.com <goldenn@sullcrom.com>; acr@transmatch.com 
<acr@transmatch.com>; abk@sloverandloftus.com <abk@sloverandloftus.com>; blackerblair@gmail.com 
<blackerblair@gmail.com>; smontgomery@fortworthchamber.com <smontgomery@fortworthchamber.com>; 
Katherine.parker@gcrd.net <Katherine.parker@gcrd.net>; legal@graymont.com <legal@graymont.com>; 
carrie.jenks@quikrete.com <carrie.jenks@quikrete.com>; PeterA.Caffarelli@usda.gov <PeterA.Caffarelli@usda.gov>; 
rdr@sloverandloftus.com <rdr@sloverandloftus.com>; jrsmith@t4america.org <jrsmith@t4america.org>; 
loriedwards@utah.gov <loriedwards@utah.gov>; Nabili, Pegah <PNabili@cov.com>; Kelly, Kevin <Kkelly@cov.com>; 
Flahive Wu, Laura <lflahivewu@cov.com>; gwilliams@usidentitypreserved.org <gwilliams@usidentitypreserved.org>; 
Michael.undorf@delaware.gov <Michael.undorf@delaware.gov>; rdr@sloverandloftus.com 
<rdr@sloverandloftus.com>; brent.mead2@mt.gov <brent.mead2@mt.gov>; nhresources7@gmail.com 
<nhresources7@gmail.com>; david.hirsh@dentons.com <david.hirsh@dentons.com>; dblank@tnw-rr.com 
<dblank@tnw-rr.com>; rwimbish@fletcher-sippel.com <rwimbish@fletcher-sippel.com>; Daniel.betancourt@ilag.gov 
<Daniel.betancourt@ilag.gov>; Lee.Morris@ago.ms.gov <Lee.Morris@ago.ms.gov>; nicholaides@semcog.org 
<nicholaides@semcog.org>; allen.jones@stgusa.com <allen.jones@stgusa.com>; theodore.hunt@dentons.com 
<theodore.hunt@dentons.com>; jill_brubaker@americanchemistry.com <jill_brubaker@americanchemistry.com>; 
chris.garbarino@pnct.net <chris.garbarino@pnct.net>; scawley@jordanprice.com <scawley@jordanprice.com>; 
superneighborhood63@gmail.com <superneighborhood63@gmail.com>; nancynabors@sbcglobal.net 
<nancynabors@sbcglobal.net>; natelukefahr@gmail.com <natelukefahr@gmail.com>; john@movecoal.org 
<john@movecoal.org>; rbach@rgpc.com <rbach@rgpc.com>; jbarlow@portofvirginia.com 
<jbarlow@portofvirginia.com>; richard@aradc.org <richard@aradc.org>; nicole_miller@na.honda.com 
<nicole_miller@na.honda.com>; amy.erickson315@gmail.com <amy.erickson315@gmail.com>; 
chris.haas@wisetechglobal.com <chris.haas@wisetechglobal.com>; ealm@nd.gov <ealm@nd.gov>; 
gplant@tatachemicals.com <gplant@tatachemicals.com>; jason.tutrone@thompsonhine.com 
<jason.tutrone@thompsonhine.com>; jsilversmith@kmazuckert.com <jsilversmith@kmazuckert.com>; ediehl@smart-
union.org <ediehl@smart-union.org>; aubrey@shermandunn.com <aubrey@shermandunn.com>; 
kellyreese@gmail.com <kellyreese@gmail.com>; patrick.flesch@modot.mo.gov <patrick.flesch@modot.mo.gov>; 
patrick.flesch@modot.mo.gov <patrick.flesch@modot.mo.gov>; Karyn.Booth@ThompsonHine.com 
<Karyn.Booth@ThompsonHine.com>; rrudolph1022@gmail.com <rrudolph1022@gmail.com>; 
RHarrington@primeinc.com <RHarrington@primeinc.com>; connect@railtowns.org <connect@railtowns.org>; 
jgilbert@fletcher-sippel.com <jgilbert@fletcher-sippel.com>; apena@wheatworld.org <apena@wheatworld.org>; 
daubs.thompson@navenergy.com <daubs.thompson@navenergy.com>; ratkins <ratkins@sidley.com>; 
sledermann@youngsommer.com <sledermann@youngsommer.com>; van Houwelingen, Luke 
<LVanHouwelingen@crowell.com>; ehare@gk9pg.com <ehare@gk9pg.com>; BOlmos@paramountcity.gov 



5

<BOlmos@paramountcity.gov>; heber.marquez@cityofmaywood.org <heber.marquez@cityofmaywood.org>; 
mbriley@shumaker.com <mbriley@shumaker.com>; koryp@ndchamber.com <koryp@ndchamber.com>; 
bgarafola5@gmail.com <bgarafola5@gmail.com>; owilliams@steptoe.com <owilliams@steptoe.com>; 
tim.sexton@minneapolismn.gov <tim.sexton@minneapolismn.gov>; karin@grandriverrailway.com 
<karin@grandriverrailway.com>; rdr@sloverandloftus.com <rdr@sloverandloftus.com>; dfellon@progressiverail.com 
<dfellon@progressiverail.com>; joaquin.martinez@houstontx.gov <joaquin.martinez@houstontx.gov>; Pbeety@lmc.org 
<Pbeety@lmc.org>; Rosenthal, Michael <mrosenthal@cov.com>; tom@twilcoxlaw.com <tom@twilcoxlaw.com>; 
Alvarez, Alyssa <AAlvarez@crowell.com>; timothy.deland@gmail.com <timothy.deland@gmail.com>; 
RDelk@cityofgreenville.org <RDelk@cityofgreenville.org>; Rosenthal, Michael <mrosenthal@cov.com>; Rosenthal, 
Michael <mrosenthal@cov.com>; owilliams@steptoe.com <owilliams@steptoe.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; jmcinerney@lawforlabor.com <jmcinerney@lawforlabor.com>; Tom.Erickson@railcents.com 
<Tom.Erickson@railcents.com>; UPNSmerger@readingnorthern.com <UPNSmerger@readingnorthern.com>; Rosenthal, 
Michael <mrosenthal@cov.com>; james.cownie@state.mn.us <james.cownie@state.mn.us>; Mike@UtahRPA.org 
<Mike@UtahRPA.org>; will@vamaritime.com <will@vamaritime.com>; ComishJ@michigan.gov 
<ComishJ@michigan.gov>; Jacob.Dempsey@state.sd.us <Jacob.Dempsey@state.sd.us>; devinclaude0215@gmail.com 
<devinclaude0215@gmail.com>; sierrasc27@gmail.com <sierrasc27@gmail.com>; David.Benz@ThompsonHine.com 
<David.Benz@ThompsonHine.com>; rosullivan@sccmo.org <rosullivan@sccmo.org>; john.harris@ag.ks.gov 
<john.harris@ag.ks.gov>; Chris.Tutor@ag.tn.gov <Chris.Tutor@ag.tn.gov>; robert.bernheim@azag.gov 
<robert.bernheim@azag.gov>; megan.mcclory@dot.ohio.gov <megan.mcclory@dot.ohio.gov>; 
lyne.larouche@uniboard.com <lyne.larouche@uniboard.com>; cwaldman@jonesday.com <cwaldman@jonesday.com>; 
michael.klotz@detroitmi.gov <michael.klotz@detroitmi.gov>; pap@sloverandloftus.com <pap@sloverandloftus.com>; 
justin.curry@coag.gov <justin.curry@coag.gov>; liv@sdaba.org <liv@sdaba.org>; HildrethK@ugicorp.com 
<HildrethK@ugicorp.com>; cspitulnik@kaplankirsch.com <cspitulnik@kaplankirsch.com>; ealeman@cmap.illinois.gov 
<ealeman@cmap.illinois.gov>; daniel.donovan@kirkland.com <daniel.donovan@kirkland.com>; 
prn.stbmerger@gmail.com <prn.stbmerger@gmail.com>; jvokal@platteinstitute.org <jvokal@platteinstitute.org>; 
Andrew.Bernstein@pbfenergy.com <Andrew.Bernstein@pbfenergy.com>; ruth@injesusnamefaith.com 
<ruth@injesusnamefaith.com>; bryn.williams@coag.gov <bryn.williams@coag.gov>; John.Ghaelian@ky.gov 
<John.Ghaelian@ky.gov>; swalker@oag.maryland.gov <swalker@oag.maryland.gov>; dblank@tnw-rr.com 
<dblank@tnw-rr.com>; repstevehurst98@gmail.com <repstevehurst98@gmail.com>; rdr@sloverandloftus.com 
<rdr@sloverandloftus.com>; wmullins@mullinslawgroup.net <wmullins@mullinslawgroup.net>; 
kenneth.martin@gov.wa.gov <kenneth.martin@gov.wa.gov>; mmaloney@gibsondunn.com 
<mmaloney@gibsondunn.com>; sara.razi@stblaw.com <sara.razi@stblaw.com>; danielahernandez07@gmail.com 
<danielahernandez07@gmail.com>; kevinarquit@quinnemanuel.com <kevinarquit@quinnemanuel.com>; 
dan@m4cg.com <dan@m4cg.com>; anolan@anacostia.com <anolan@anacostia.com>; pap@sloverandloftus.com 
<pap@sloverandloftus.com>; matelisj@sullcrom.com <matelisj@sullcrom.com>; 
michael.westlake@centennialenergy.us <michael.westlake@centennialenergy.us>; jgilbert@fletcher-sippel.com 
<jgilbert@fletcher-sippel.com>; dannyl_112762@yahoo.com <dannyl_112762@yahoo.com>; owilliams@steptoe.com 
<owilliams@steptoe.com>; tj.mccarrick@kirkland.com <tj.mccarrick@kirkland.com>; brittanyphollis@gmail.com 
<brittanyphollis@gmail.com>; adam@sweetbrewtea.com <adam@sweetbrewtea.com>; dorihauck@ndlegis.gov 
<dorihauck@ndlegis.gov>; cwatters@ilcorn.org <cwatters@ilcorn.org>; jbanegas@joneswalker.com 
<jbanegas@joneswalker.com>; katherine.preston@darlingii.com <katherine.preston@darlingii.com>; 
jelineksmail@gmail.com <jelineksmail@gmail.com>; lenhart@viariogrande.org <lenhart@viariogrande.org>; 
jbarron@sogate.org <jbarron@sogate.org>; sara.razi@stblaw.com <sara.razi@stblaw.com>; abk@sloverandloftus.com 
<abk@sloverandloftus.com>; mason.whiteside@senate.texas.gov <mason.whiteside@senate.texas.gov>; 
office@repstavamurray.com <office@repstavamurray.com>; christina.morales@house.texas.gov 
<christina.morales@house.texas.gov>; gbell@ebsrr.com <gbell@ebsrr.com>; nwood@pm.me <nwood@pm.me>; 
lance.malesh@modeglobal.com <lance.malesh@modeglobal.com>; pistonem@ncfo.org <pistonem@ncfo.org>; 
michelle_a_buckley@yahoo.com <michelle_a_buckley@yahoo.com>; tuttlej2@michigan.gov <tuttlej2@michigan.gov>; 
CEO@PassPortRailRoad.com <CEO@PassPortRailRoad.com>; ahirschkorn@kaplankirsch.com 
<ahirschkorn@kaplankirsch.com>; kerpatrick.lewis@bnsf.com <kerpatrick.lewis@bnsf.com>; 
lisa@bevinsrenovations.com <lisa@bevinsrenovations.com>; amandaduncan@logisticsalliance.com 
<amandaduncan@logisticsalliance.com>; calexander@kaplankirsch.com <calexander@kaplankirsch.com>; 
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williamslindsay123@gmail.com <williamslindsay123@gmail.com>; Gary@mfu.org <Gary@mfu.org>; Bagato, S. K. 
(Shannon) <shannon.bagato@ttx.com>; Ludwin, Derek <dludwin@cov.com>; pap@sloverandloftus.com 
<pap@sloverandloftus.com>; wyomingwheat.marketingcommission@wyo.gov 
<wyomingwheat.marketingcommission@wyo.gov>; tpettus2@ameren.com <tpettus2@ameren.com>; ratkins 
<ratkins@sidley.com>; Jason.Tutrone@ThompsonHine.com <Jason.Tutrone@ThompsonHine.com>; 
mike@fearoninsurance.com <mike@fearoninsurance.com>; ediehl@smart-union.org <ediehl@smart-union.org>; 
Rosenthal, Michael <mrosenthal@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; rdr@sloverandloftus.com 
<rdr@sloverandloftus.com>; Rosenthal, Michael <mrosenthal@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; 
williamslindsay123@gmail.com <williamslindsay123@gmail.com>; Rosenthal, Michael <mrosenthal@cov.com>; 
Rosenthal, Michael <mrosenthal@cov.com>; Rosenthal, Michael <mrosenthal@cov.com>; Enson, Eric 
<EEnson@crowell.com>; Tom.Erickson@railcents.com <Tom.Erickson@railcents.com>; daniel.donovan@kirkland.com 
<daniel.donovan@kirkland.com>; jhekhuis@steel.org <jhekhuis@steel.org>; richard@aradc.org <richard@aradc.org>; 
Jennifer_Young-donnelly@apllogistics.com <Jennifer_Young-donnelly@apllogistics.com>; 
Ana.Hernandez@house.state.tx.us <Ana.Hernandez@house.state.tx.us>; robby.wehagen@gmail.com 
<robby.wehagen@gmail.com>; up-ns@hsrail.org <up-ns@hsrail.org>; gcamacho@lynwoodca.gov 
<gcamacho@lynwoodca.gov>; martin.burzawa@illinois.gov <martin.burzawa@illinois.gov>; 
ryan.murphy@jaxchamber.com <ryan.murphy@jaxchamber.com>; Adam_miller@swifttrans.com 
<Adam_miller@swifttrans.com>; imjondavis@gmail.com <imjondavis@gmail.com>; b155549@gmail.com 
<b155549@gmail.com>; cmorris@kaplankirsch.com <cmorris@kaplankirsch.com>; asantos@kychamber.com 
<asantos@kychamber.com>; rwimbish@fletcher-sippel.com <rwimbish@fletcher-sippel.com>; 
williamslindsay123@gmail.com <williamslindsay123@gmail.com>; Nathanwindsor07@icloud.com 
<Nathanwindsor07@icloud.com>; justinghollis@gmail.com <justinghollis@gmail.com>; marshagomez9@gmail.com 
<marshagomez9@gmail.com>; vinnyoliver87@gmail.com <vinnyoliver87@gmail.com>; chadsee@freezerlongline.biz 
<chadsee@freezerlongline.biz>; lawrence.b.jordan@wi-tronix.com <lawrence.b.jordan@wi-tronix.com>; 
calee@milwaukee.gov <calee@milwaukee.gov>; eglavich@bakerandmiller.com <eglavich@bakerandmiller.com>; 
acr@transmatch.com <acr@transmatch.com>; mebTDC@hotmail.com <mebTDC@hotmail.com>; 
mendez.garcia1228@gmail.com <mendez.garcia1228@gmail.com>; tom@twilcoxlaw.com <tom@twilcoxlaw.com>; 
todd.myers@nissan-usa.com <todd.myers@nissan-usa.com>; ronnie.armstrong@one-line.com 
<ronnie.armstrong@one-line.com>; misty.buscher@springfield.il.us <misty.buscher@springfield.il.us>; 
sethi@shermandunn.com <sethi@shermandunn.com>; downtownsn61@gmail.com <downtownsn61@gmail.com>; 
atlarge1@houstontx.gov <atlarge1@houstontx.gov>; eburch@bnwaterkeeper.org <eburch@bnwaterkeeper.org>; 
jmcinerney@lawforlabor.com <jmcinerney@lawforlabor.com>; wmorthland@decaturil.gov 
<wmorthland@decaturil.gov>; rwimbish@fletcher-sippel.com <rwimbish@fletcher-sippel.com>; 
romlegal@royomartin.com <romlegal@royomartin.com>; chughes@elpc.org <chughes@elpc.org>; 
tripp@skippergroup.org <tripp@skippergroup.org>; christopher.perry@amtrak.com <christopher.perry@amtrak.com>; 
Lance@travs.com <Lance@travs.com>; eastwoodcivicassociation@gmail.com <eastwoodcivicassociation@gmail.com>; 
fjp@sloverandloftus.com <fjp@sloverandloftus.com>; brennankucera@gmail.com <brennankucera@gmail.com>; 
ck@ccr-stl.com <ck@ccr-stl.com>; Ahearn, Connor <CAhearn@crowell.com>; jharrison@olsonremcho.com 
<jharrison@olsonremcho.com>; charlieb@reagan.com <charlieb@reagan.com>; brandon_bodine@csx.com 
<brandon_bodine@csx.com>; superneighborhood64and88@gmail.com <superneighborhood64and88@gmail.com>; 
rubengarza804@gmail.com <rubengarza804@gmail.com>; robert.ledoux@fecrwy.com <robert.ledoux@fecrwy.com>; 
ssmithd9@yahoo.com <ssmithd9@yahoo.com>; williamslindsay123@gmail.com <williamslindsay123@gmail.com>; 
chris@ntc-dfw.org <chris@ntc-dfw.org>; treysantos18@gmail.com <treysantos18@gmail.com>; tom@twilcoxlaw.com 
<tom@twilcoxlaw.com>; chollinger@omm.com <chollinger@omm.com>; O'Connell, James <joconnell@cov.com>; 
emily.kimball@hoganlovells.com <emily.kimball@hoganlovells.com>; knoxross@gmail.com <knoxross@gmail.com>; 
colin.tadlock@iowaagriculture.gov <colin.tadlock@iowaagriculture.gov>; chester@sschemical.com 
<chester@sschemical.com>; Elizabeth.Odette@ag.state.mn.us <Elizabeth.Odette@ag.state.mn.us>; 
MertensS@michigan.gov <MertensS@michigan.gov>; DSmith@oag.state.va.us <DSmith@oag.state.va.us>; 
meier@ncga.com <meier@ncga.com>; david.kahler@law.njoag.gov <david.kahler@law.njoag.gov>; 
qbarbosa@olsonremcho.com <qbarbosa@olsonremcho.com>; tom@twilcoxlaw.com <tom@twilcoxlaw.com>; 
rwimbish@fletcher-sippel.com <rwimbish@fletcher-sippel.com>; raymondgriffinjr@yahoo.com 
<raymondgriffinjr@yahoo.com>; jstubbs@mdot.ms.gov <jstubbs@mdot.ms.gov>; jp.escudier@portnola.com 
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<jp.escudier@portnola.com>; Flahive Wu, Laura <lflahivewu@cov.com>; rolson@uswheat.org <rolson@uswheat.org>; 
Rosenthal, Michael <mrosenthal@cov.com>; mwilloughby@whdlawyers.com <mwilloughby@whdlawyers.com>; 
tom@twilcoxlaw.com <tom@twilcoxlaw.com>; THenry@oag.state.va.us <THenry@oag.state.va.us>; 
kmbsupplychainacumen@gmail.com <kmbsupplychainacumen@gmail.com>; cfontaine@mdot.maryland.gov 
<cfontaine@mdot.maryland.gov>; bill@solutionaryrail.org <bill@solutionaryrail.org>; alex.salcido@siemens-energy.com 
<alex.salcido@siemens-energy.com>; alj.soulikias.inbox@stb.gov <alj.soulikias.inbox@stb.gov> 
Cc: Enson, Eric <EEnson@crowell.com>; van Houwelingen, Luke <LVanHouwelingen@crowell.com>; Gardiner, Kent 
<KGardiner@crowell.com>; Johnson, Shawn <shawn.johnson@friedfrank.com>; Lesser, Rachel <RLesser@crowell.com> 
Subject: STB Finance Docket No. 36873 - CSXT's Supplemental Responses and Objections to Applicants' First Set of 
Discovery Requests  
  
[EXTERNAL]  
Counsel,  
  
Please find attached CSXT’s Supplemental Responses and Objections to Applicants’ First Set of Discovery Requests.  For 
parties who have executed the requisite Highly Confidential undertakings, please contact me for service of the 
unredacted Highly Confidential version of the filing. 
  
As noted in these Supplemental Responses and Objections, CSXT is conducting reasonable searches in response to these 
Requests.  We will start rolling productions of responsive, non-privileged materials when they are ready, and will provide 
a more specific estimate when we have it.  Thanks.  
  
Best, 
Natalia 

Natalia Rojas-England
 

 
   

nrojas@crowell.com 

 

+1.949.798.1326 direct 
    

Crowell & Moring LLP
 

3 Park Plaza 
 

20th Floor
 

Irvine, CA 92614
    

Crowell
 

Collaboration Powers Success 
   

crowell.com
   

This message may contain privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT READ IT. Instead, please notify the sender 
(or postmaster@crowell.com) by reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is strictly prohibited. 
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Fanchiang, Eric

From: Kelly, Kevin <Kkelly@cov.com>
Sent: Wednesday, August 12, 2026 9:57 AM
To: Fanchiang, Eric; Gardiner, Kent; van Houwelingen, Luke; Enson, Eric
Cc: Flahive Wu, Laura; Rosenthal, Michael; Warren, Matthew J.; Korman, Marc; Laudone, Stephen S.; 

William Mullins; Spencer Naake; OpalDisco
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests - Data Requests - CSX

Eric, 

We are following up on Applicants’ data requests to CSX.  First, for the car and train event data for 2019-2025 that 
CSX previously agreed to produce, when will we receive that data?  Second, given Judge Soulikias’s ruling at 
yesterday’s hearing, does CSX now agree to produce its reciprocal switching and interchange data for 2019-2025? 

We are available to confer if helpful. 

Thanks, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Fanchiang, Eric <EFanchiang@crowell.com>  
Sent: Thursday, July 16, 2026 12:57 PM 
To: Kelly, Kevin <Kkelly@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Thompson, McClain 
<mcclain.thompson@kirkland.com>; *AEllis@stblaw.com2 <AEllis@stblaw.com>; Matelis, Joseph (NON-SIDLEY 
@SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; McCarrick, T.J. 
<tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, Lindsey C. <Lindsey.Bohl@stblaw.com>; 
David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com <pdenton@steptoe.com>; *tstrafford@steptoe.com 
<tstrafford@steptoe.com>; Cunningham, Rich <rich.cunningham@kirkland.com>; Scheib, John M. 
<scheib@gentrylocke.com>; Gardiner, Kent <KGardiner@crowell.com>; van Houwelingen, Luke 
<LVanHouwelingen@crowell.com>; Aluise, Dylan M. <aluised@sullcrom.com>; Hynes, Samantha F. 
<hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; Joseph, Neil <neil.joseph@kirkland.com>; 
Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric <EEnson@crowell.com>; Lindsey.Bohl@stblaw.com; 
*Avia.Gridi@stblaw.com <Avia.Gridi@stblaw.com>; Vaidya, Tushar <tushar.vaidya@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Ludwin, Derek <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Warren, Matthew J. <mjwarren@sidley.com>; Korman, 
Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; William 
Mullins <wmullins@mullinslawgroup.net>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests - Data Requests 

COVIINGTO,N 
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[EXTERNAL]  
Counsel, 

Thank you for your email stating your position on the relevance of Request Nos. 18-21 in your Second Set of Discovery 
Requests. In light of your explanation, CSXT is willing to produce car and train event data for 2019-2025.  With respect to 
your other requests, CSXT is evaluating the burden and feasibility of collecting such data, their relation to CSXT’s traffic 
tapes, and their relevance.  In particular, CSXT does not see the relevance of non-Applicants’ reciprocal switching 
data.  CSXT is also concerned, like others, about Applicants’ deficiencies with their own data productions.  We are 
available to discuss further if needed.   

Best, 

Eric Fanchiang  

Eric Fanchiang 
 

 

 

Pronouns: he/him/his 
   

Crowell & Moring LLP
 

efanchiang@crowell.com 

  

+1.949.798.1338 direct 
      

 

 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Tuesday, July 14, 2026 4:01 PM 
To: Magcale, Jamie Dominique U <JMagcale@cov.com>; Thompson, McClain <mcclain.thompson@kirkland.com>; 
*AEllis@stblaw.com2 <AEllis@stblaw.com>; Matelis, Joseph (NON-SIDLEY @SULLCROM.COM ) 
<Matelisj@sullcrom.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; 
Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, Lindsey C. <Lindsey.Bohl@stblaw.com>; David Meyer 
<david@meyerlawdc.com>; *pdenton@steptoe.com <pdenton@steptoe.com>; *tstrafford@steptoe.com 
<tstrafford@steptoe.com>; Cunningham, Rich <rich.cunningham@kirkland.com>; Scheib, John M. 
<scheib@gentrylocke.com>; Gardiner, Kent <KGardiner@crowell.com>; van Houwelingen, Luke 
<LVanHouwelingen@crowell.com>; Aluise, Dylan M. <aluised@sullcrom.com>; Hynes, Samantha F. 
<hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; Joseph, Neil <neil.joseph@kirkland.com>; 
Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric <EEnson@crowell.com>; Fanchiang, Eric 
<EFanchiang@crowell.com>; Lindsey.Bohl@stblaw.com; *Avia.Gridi@stblaw.com <Avia.Gridi@stblaw.com>; Vaidya, 
Tushar <tushar.vaidya@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Ludwin, Derek <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Warren, Matthew J. <mjwarren@sidley.com>; Korman, 
Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; William 
Mullins <wmullins@mullinslawgroup.net>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests - Data Requests 
 

Counsel, 

At a recent meet and confer, certain non-applicant railroads asked Applicants to explain the relevance of the 
reciprocal traffic data requests that Applicants have served on the non-applicant railroads (which are numbered 
18-21 in each set of requests).  In particular, non-applicant railroads asked for an explanation of the relevance of 
event data requests, which Applicants provide below. 
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Car and train event data is produced as a matter of course in a range of STB proceedings, including prior merger 
proceedings.  For example, in the CP-KCS proceeding the applicants requested that other railroads produce 
“system-wide car and container event data,” and this data was produced.  See, e.g., Request No. 54, Applicants’ 
First Set of Interrogatories and Second Set of Discovery Requests, STB Fin. Docket 36500 (served Mar. 16, 
2022).  While waybill data may include basic transportation characteristics like origin and destination, only event 
data provides operational information on how traffic moves over the network, which is necessary to assess any 
claims that might be made by nonapplicant railroads about the impact of the proposed transaction on their 
service and operations or any conditions they may propose.  Moreover, event data is maintained and used in the 
ordinary course of business, and production of those data files is not unduly burdensome, particularly for 
sophisticated Class I railroads. 

Indeed, the STB’s merger rules reflect an expectation of reciprocal traffic data discovery for railroads who choose 
to participate in the proceeding.  Under 49 § 1180.4(b)(4)(iii), applicants are permitted to condition their disclosure 
of their 100% traffic tapes to other railroads on those railroads’ commitment to do the same.  Here, Applicants 
responded to non-applicant railroads’ request for event data without objection, and non-applicants have no basis 
to resist production of the exact same forms of traffic data that they have requested and have received.  

There was also a question about whether Request 21 asks for information duplicative of previously produced 
waybill data.  This request was directed at information “sufficient to show” the requested information on 
interchange volumes and associated payments between carriers, and non-applicant railroads are free to point to 
their waybill data if that data provides a sufficient answer to some or all of the information requested by Request 
21.  As we discussed on the call, some of the requested information like haulage or switching payments between 
railroads may not be reflected in waybills.  But that is a question that each nonapplicant railroad should answer 
based on its own data. 

As it stands, none of the non-applicant railroads have agreed to produce the reciprocal data that was 
requested.  Please let us know promptly, and by no later than Thursday at 12 PM ET, if that has changed. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 
 
   

From: Magcale, Jamie Dominique U <JMagcale@cov.com>  
Sent: Wednesday, July 8, 2026 3:17 PM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; Kelly, Kevin <Kkelly@cov.com>; *AEllis@stblaw.com2 
<AEllis@stblaw.com>; Matelis, Joseph (NON-SIDLEY @SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. 
<ddonovan@kirkland.com>; McCarrick, T.J. <tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, 
Lindsey C. <Lindsey.Bohl@stblaw.com>; David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com 
<pdenton@steptoe.com>; *tstrafford@steptoe.com <tstrafford@steptoe.com>; Cunningham, Rich 
<rich.cunningham@kirkland.com>; Scheib, John M. <scheib@gentrylocke.com>; Gardiner, Kent 
<KGardiner@crowell.com>; van Houwelingen, Luke <LVanHouwelingen@crowell.com>; Aluise, Dylan M. 
<aluised@sullcrom.com>; Hynes, Samantha F. <hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; 
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Joseph, Neil <neil.joseph@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric 
<EEnson@crowell.com>; Fanchiang, Eric <EFanchiang@crowell.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; Vaidya, Tushar <tushar.vaidya@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Ludwin, Derek <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Damitio, Daniel <DDamitio@cov.com>; Warren, Matthew J. <mjwarren@sidley.com>; Korman, 
Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; Laudone, Stephen S. <slaudone@sidley.com>; William 
Mullins <wmullins@mullinslawgroup.net>; Spencer Naake <snaake@mullinslawgroup.net>; OpalDisco 
<OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests 
 

McClain, 
 
Thank you again for providing your availability to meet and confer.  We look forward to discussing Applicants’ 
second set of discovery requests and our July 6 letter further during today’s call.  To address the points you 
raised below: 
 
First, we appreciate your confirmation that BNSF has agreed to conduct a reasonable search for Requests Nos. 
6–8, 16, and 22, and to meet and confer on Requests Nos. 11–14, 17–21, and 23–30. However, agreeing to take 
those steps is not the same as actually searching for, let alone producing, responsive documents.  Indeed, we do 
not know whether BNSF has actually conducted any searches in response to these requests and, to date, BNSF 
has produced zero documents in response to any of Applicants’ discovery requests.  Has BNSF taken any steps 
to search in response to the referenced requests?  If so, what are those steps for each request? 
 
Second, with respect to BNSF’s relevance, proportionality, and burden concerns, our July 6 letter and prior 
communications address these issues directly.  Applicants’ requests seek documents on topics that are directly 
relevant to this proceeding and that, in many cases, BNSF itself has placed at issue through the discovery it has 
sought from Applicants and its public statements regarding the Proposed Transaction.  Any argument on 
burden or proportionality of burden to relevance is the responsibility of BNSF to make.  BNSF has not 
articulated any specific burden.  We disagree that the requests Applicants have made are disproportional or 
unduly burdensome, but we are hopeful that the parties can address any burden-related issues through the 
negotiation of appropriate search terms, custodians, and/or de-duplication.  We look forward to discussing 
those with you. 
 
Third, as to the question of reciprocity, we disagree with BNSF’s framing. Applicants are seeking relevant, 
proportional discovery from a voluntary participant in this proceeding. BNSF elected to participate as a party, 
has launched a robust public relations campaign against the Proposed Transaction, has served extensive 
discovery requests on Applicants, and has indicated it may submit evidence and argument in opposition to the 
merger.  As we discussed during our meet and confer on June 30, the Board’s regulations provide for broad 
discovery, the Board's discovery rules apply to all parties, and nothing in those rules creates a lower standard 
for non-Applicant parties.  See 49 C.F.R. § 1114.21(a)(1).; see also Canadian Pac. Ry.—Control—Kan. City S. 
(Decision No. 7), FD 36500, slip op. at 4 (Aug. 2, 2021); CSX Transp. & Del. & Hudson Ry.—Joint Use 
Agreement, FD 35348, slip op. at 3 (STB served Aug. 16, 2010).  Thus, as parties, BNSF and the other non-
Applicant railroads are subject to discovery.  To the extent you possess relevant information, we are entitled to 
obtain it in discovery, subject to proportionality/burden analyses.  As noted above, we disagree that the 
requests Applicants have made are disproportional or unduly burdensome, but any concerns can be addressed 
through negotiation of custodial search parameters.  We look forward to discussing those with you. 
 
Fourth, we recognize that targeted, non-custodial collections and searches may be appropriate for data-
specific requests, such as Request Nos. 18-21.  However, for all other requests – especially those seeking 
communications and documents that would not likely be housed in centralized, non-custodial repositories – we 
believe custodial searches are appropriate.  We look forward to discussing this with you further. 
 
Applicants reserve all rights. 
 
Thanks, 
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Jamie 
 
Jamie Magcale 
 
Covington & Burling LLP 
30 Hudson Yards 
New York, NY 10001-2170 
T +1 212 841 1243 | jmagcale@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
 
From: Thompson, McClain <mcclain.thompson@kirkland.com>  
Sent: Tuesday, July 7, 2026 9:45 AM 
To: Kelly, Kevin <Kkelly@cov.com>; *AEllis@stblaw.com2 <AEllis@stblaw.com>; Matelis, Joseph (NON-SIDLEY 
@SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; McCarrick, T.J. 
<tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, Lindsey C. <Lindsey.Bohl@stblaw.com>; 
David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com <pdenton@steptoe.com>; *tstrafford@steptoe.com 
<tstrafford@steptoe.com>; Cunningham, Rich <rich.cunningham@kirkland.com>; Scheib, John M. 
<scheib@gentrylocke.com>; Gardiner, Kent <KGardiner@crowell.com>; van Houwelingen, Luke 
<LVanHouwelingen@crowell.com>; Aluise, Dylan M. <aluised@sullcrom.com>; Hynes, Samantha F. 
<hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; Joseph, Neil <neil.joseph@kirkland.com>; 
Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric <EEnson@crowell.com>; Fanchiang, Eric 
<EFanchiang@crowell.com>; *Avia.Gridi@stblaw.com <Avia.Gridi@stblaw.com>; Vaidya, Tushar 
<tushar.vaidya@kirkland.com> 
Cc: Flahive Wu, Laura <lflahivewu@cov.com>; Ludwin, Derek <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Damitio, Daniel <DDamitio@cov.com>; 
Warren, Matthew J. <mjwarren@sidley.com>; Korman, Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; 
Laudone, Stephen S. <slaudone@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: RE: FD 36873 - Applicants' 2nd Set of Discovery Requests 
 

[EXTERNAL]  
Kevin –  

We write for BNSF in response to UP’s July 6 letter.  We disagree with it on several grounds. 

First, UP’s letter ignores that we have agreed to conduct a reasonable search in response to five of the requests (Nos. 6-
8, 16, and 22) and offered to meet and confer on 17 of the other requests (Nos. 11-14, 17-21, 23-30).  We also agreed to 
provide rolling productions and keep you apprised of the timing of those rolling productions.  As a result, much of UP’s 
letter—which is premised on a narrative that we are refusing to search—is not particularly relevant, productive, or even 
close to being true. 

Second, UP’s letter fails to specifically respond to any of the relevance, proportionality, and burden concerns that we 
raised.  It would be more productive for UP to engage on the issues we raised rather than ignore them.  For example, 
Applicants seek information from BNSF about how it sets rates for every single one of its routes, for each individual 
customer, over a multi-year time-period.  See Applicants’ RFP No. 23; see also, e.g., Applicants RFP No. 25 (seeking all 
documents relating to BNSF’s strategy for pricing rail traffic); No. 26 (seeking all documents relating to BNSF’s strategies 
for growing its rail traffic); No. 28 (seeking “all Documents and Communications relating to instances in which You made 
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offers (such as bids on Request for Proposals) to customers opening new facilities that could be served by a rail 
carrier”).  BNSF explained its relevance and proportionality objections to those requests (and others) in its responses 
and objections 21 days ago, but UP has not responded to any of those objections.  Will UP be doing so, and if so, when? 

Third, there is, in fact, a dispute whether some of the documents and information that UP seeks from BNSF are fairly 
subject to discovery.  We note that others have repeatedly asked UP for authority to support its contention that UP and 
non-Applicant railroads are similarly situated as to all aspects of discovery.  UP has never provided it, and there’s not a 
single citation in UP’s letter.  Simply stated, there is not 1:1 reciprocity between BNSF and UP as to discovery in this 
proceeding.  UP elected to enter into a merger and file a control application in which UP (not BNSF) bears the burden of 
proof.  Further, UP elected to make hundreds of fact-based contentions in its application about the merits of its merger 
proposal, and BNSF is entitled to test those.  UP’s choices do not open BNSF up to 1:1 reciprocal discovery.  BNSF and 
the other non-Applicant railroads are differently situated than UP and NS, and the discovery considerations are 
different. 

Fourth, UP claims that for an unidentified set of its requests, BNSF must conduct custodial searches.  UP does not 
identify which requests that UP believes require custodial searches or explain why custodial searches are necessary for 
those particular requests.  What is your request-specific position?   

We hope you will provide that information and responses in writing before our discussion.  And which specific requests 
would you like to discuss?  I am free most of Wednesday afternoon and before 11 AM ET on Thursday.   

Thanks, 

McClain 

McClain Thompson 
----------------------------------------------------- 
KIRKLAND & ELLIS LLP 
1301 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 
T +1 202 389 5292   
M +1 917 545 6401 
----------------------------------------------------- 
mcclain.thompson@kirkland.com 
 

From: Kelly, Kevin <Kkelly@cov.com>  
Sent: Monday, July 6, 2026 10:27 AM 
To: Thompson, McClain <mcclain.thompson@kirkland.com>; *AEllis@stblaw.com2 <AEllis@stblaw.com>; Matelis, 
Joseph (NON-SIDLEY @SULLCROM.COM ) <Matelisj@sullcrom.com>; Donovan, Daniel T. <ddonovan@kirkland.com>; 
McCarrick, T.J. <tj.mccarrick@kirkland.com>; Razi, Sara Y. <Sara.Razi@stblaw.com>; Bohl, Lindsey C. 
<Lindsey.Bohl@stblaw.com>; David Meyer <david@meyerlawdc.com>; *pdenton@steptoe.com 
<pdenton@steptoe.com>; *tstrafford@steptoe.com <tstrafford@steptoe.com>; Cunningham, Rich 
<rich.cunningham@kirkland.com>; Scheib, John M. <scheib@gentrylocke.com>; Gardiner, Kent 
<KGardiner@crowell.com>; van Houwelingen, Luke <LVanHouwelingen@crowell.com>; Aluise, Dylan M. 
<aluised@sullcrom.com>; Hynes, Samantha F. <hyness@sullcrom.com>; Golden, Nathan H. <goldenn@sullcrom.com>; 
Joseph, Neil <neil.joseph@kirkland.com>; Volbrecht, Tate D. <tate.volbrecht@kirkland.com>; Enson, Eric 
<EEnson@crowell.com>; Fanchiang, Eric <EFanchiang@crowell.com>; *Avia.Gridi@stblaw.com 
<Avia.Gridi@stblaw.com>; Vaidya, Tushar <tushar.vaidya@kirkland.com> 
Cc: *lflahivewu@cov.com <lflahivewu@cov.com>; *dludwin@cov.com <dludwin@cov.com>; Rosenthal, Michael 
<mrosenthal@cov.com>; Magcale, Jamie Dominique U <JMagcale@cov.com>; Damitio, Daniel <DDamitio@cov.com>; 
Warren, Matthew J. <mjwarren@sidley.com>; Korman, Marc <mkorman@sidley.com>; ratkins <ratkins@sidley.com>; 
Laudone, Stephen S. <slaudone@sidley.com>; William Mullins <wmullins@mullinslawgroup.net>; Spencer Naake 
<snaake@mullinslawgroup.net>; OpalDisco <OpalDisco@cov.com> 
Subject: FD 36873 - Applicants' 2nd Set of Discovery Requests 
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Counsel, Please see the attached correspondence. Best, Kevin Kevin Kelly Covington & Burling LLP One CityCenter, 850 Tenth Street, NW Washington, DC 20001-4956 T +1 202 662 5613 | kkelly@ cov. com www. cov. com This message is from a law firm 

 

Counsel, 

Please see the attached correspondence. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
 

 

This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
 
   

   
The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is intended only 
for the use of the addressee. It is the property of the multi-national law firm Kirkland & Ellis LLP and/or its affiliated entities. Unauthorized use, disclosure 
or copying of this communication or any part thereof is strictly prohibited and may be unlawful. If you have received this communication in error, please 
notify us immediately by return email or by email to postmaster@kirkland.com, and destroy this communication and all copies thereof, including all 
attachments.  
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Fanchiang, Eric

From: Kelly, Kevin <Kkelly@cov.com>
Sent: Wednesday, September 9, 2026 10:01 AM
To: Thompson, McClain; Donovan, Daniel T.; McCarrick, T.J.; Cunningham, Rich; *pdenton@steptoe.com; 

*tstrafford@steptoe.com; Matelis, Joseph J.; Judge, Kiera S.; Fanchiang, Eric; Aluise, Dylan M.; Enson, 
Eric; van Houwelingen, Luke; Hynes, Samantha F.; Gardiner, Kent; Golden, Nathan H.; David Meyer; 
Scheib, John M.; Stern, Noah P. M.; Brier, Grace C.; sara.razi@stblaw.com; *AEllis@stblaw.com2; 
lindsey.bohl@stblaw.com; *Avia.Gridi@stblaw.com

Cc: Flahive Wu, Laura; Rosenthal, Michael; Ludwin, Derek; Maya, Michael; OpalDisco; Warren, Matthew J.; 
Korman, Marc; Laudone, Stephen S.; Mahan, Carrie; ratkins; William Mullins; Spencer Naake

Subject: FD 36873 - Productions in Response to Applicants' Requests

Counsel, 

We write regarding BNSF, CPKC, and CSX’s failure to produce documents in response to Applicants' First and 
Second Sets of Discovery Requests, which were served on May 29 and June 1, and which non-Applicants railroads 
responded to on June 15 and June 16.  In their responses, each non-Applicant railroad committed to producing a 
subset of the documents requested by Applicants, but more than twelve weeks later, BNSF, CPKC, and CSX have 
failed to produce any of the documents promised in their responses.  CPKC and CSX have produced zero 
documents in response to Applicants’ discovery requests, and BNSF has only produced datasets that were not 
among the items it committed to producing back in June. 

BNSF, CPKC, and CSX’s failure to live up to their discovery obligations is unacceptable.  Please confirm that 
BNSF, CPKC, and CSX will begin rolling productions of responsive documents no later than September 11 
and complete production of the documents they previously agreed to produce no later than September 
25.  Without a firm production commitment by Thursday at 1 PM ET, Applicants intend to raise this issue with Judge
Soulikias. 

Beyond the narrow subset of documents that non-Applicant railroads previously agreed to produce, Applicants 
have also raised disputes with BNSF, CPKC, and CSX regarding additional documents that must be produced in 
discovery and each railroad’s obligation to undertake diligent searches of custodial and non-custodial sources for 
responsive documents.  While BNSF, CPKC, and CSX have indicated a willingness to address some of these 
concerns, they have failed to provide any substantive updates regarding the status of their production efforts, 
including the custodial parameters being applied (if any), the sources being searched, the expected date of 
production, or any other information that would allow Applicants to assess the scope of the searches purportedly 
underway. The absence of any such update—combined with the lack of production to date—raises serious 
concerns regarding BNSF, CPKC, and CSX’s compliance with their discovery obligations.  We will be in touch 
separately with each railroad to further address these concerns. 

Best, 

Kevin 

 
Kevin Kelly 
 
Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW 
Washington, DC 20001-4956 
T +1 202 662 5613 | kkelly@cov.com 
www.cov.com 
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This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please 
immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. 
Thank you for your cooperation. 
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