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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

______________________ 

FINANCE DOCKET NO. 32760 (SUB-NO. 50) 
______________________ 

BNSF RAILWAY COMPANY 
—PETITION FOR ENFORCEMENT— 

INTERCHANGE WITH SAVAGE TOOELE RAILROAD COMPANY 
______________________ 

UNION PACIFIC’S REPLY STATEMENT AND EVIDENCE 

I. INTRODUCTION

This case presents a straightforward legal question: Did Savage Tooele Railroad

Company (“STR”) construct a new line to a Trackage Rights Line within the meaning 

of Section 8(k) of the Restated and Amended Settlement Agreement (the “RASA”), such 

that BNSF Railway Company (“BNSF”) has a right to interchange with STR? The clear 

answer is: No, STR did not construct a new line to a Trackage Rights Line. BNSF is 

therefore not entitled to interchange with STR.1 BNSF’s arguments and evidence 

regarding Union Pacific’s intent have no actual bearing on the legal analysis. And, as 

described further below, the evidence only highlights the infirmity of BNSF’s position. 

BNSF claims it has the right to interchange with STR under Section 8(k) of the 

RASA. Section 8(k) gives BNSF the right “to interchange with any short line railroad 

that constructs a new line to and establishes an interchange on a Trackage Rights 

Line.” However, BNSF does not contend that the Warner Branch is a Trackage Rights 

1 The RASA is attached to this filing as Ex. A. 
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Line. Nor is it one. Section 8(k) therefore does not grant BNSF the right to interchange 

with STR, and BNSF’s petition fails as a matter of law. 

BNSF makes a handful of arguments, all of which are unavailing. BNSF argues 

the Board should disregard Section 8(k)’s plain language because Union Pacific negated 

BNSF’s right to interchange with STR. BNSF also argues Union Pacific could have sold 

STR the track between milepost 0.0 and milepost 1.04, in which case STR could have 

constructed its new line to the Shafter Subdivision-a Trackage Rights Line. However, 

STR never constructed a new line to a Trackage Rights Line and BNSF never had such 

a right. Nor was Union Pacific required to structure its voluntary transaction with STR 

to afford BNSF an option to interchange with STR. Union Pacific voluntarily helped 

connect STR’s new line to the national rail network by reinstituting common carrier 

operations on the Warner Branch.2 Union Pacific reinstituted those common carrier 

operations before STR even obtained authority to construct its new line. BNSF’s 

petition therefore fails as a matter of fact and law. Under the RASA, BNSF enjoys 

extensive access to Union Pacific’s lines and customers. But BNSF’s rights are limited 

by the RASA’s terms, which the parties negotiated at arm’s length. And BNSF’s claim 

of a right to interchange with STR “is inconsistent with the language of RASA.”3 The 

Board must deny BNSF’s petition. 

 

 
2 Cf. Savage Tooele R.R.—Const. & Operation Exemption—Line of R.R. in Tooele Cnty., 
Utah, FD 36616, slip op. at 2 (STB served Aug. 24, 2022). 
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II. BACKGROUND 

A. The Board’s Conditions on the Union Pacific/Southern Pacific 
Merger and the RASA Define the Scope and Limit of BNSF’s 
Access Rights 

In authorizing the 1996 merger of Union Pacific and Southern Pacific, the Board 

imposed several conditions to address competitive concerns. The conditions are 

addressed in Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996), and in the 

March 1, 2002, Restated and Amended Settlement Agreement (the “RASA”) between 

Union Pacific and BNSF, which the Board approved in Union Pacific/Southern Pacific 

Merger (General Oversight), 5 S.T.B. 1173 (2001). 

Under the RASA, BNSF obtained rights to operate over nearly 4,000 miles of 

Union Pacific lines (“Trackage Rights Lines”). BNSF primarily uses the Trackage 

Rights Lines to serve shippers that had been served by both Union Pacific and Southern 

Pacific and shippers that locate new facilities on Trackage Rights Lines. The Trackage 

Rights Lines include Union Pacific’s line between Salt Lake City, Utah, and Alazon, 

Nevada, which is called the Shafter Subdivision. See RASA § 1(a).  

BNSF also obtained the right to interchange with short line railroads 

constructing new lines to Trackage Rights Lines. Specifically, BNSF gained the right, 

subject to restrictions not relevant here, “to interchange with any short-line railroad 

that constructs a new line to and establishes an interchange on a Trackage Rights 

Line.” RASA § 8(k). 

Although the RASA grants BNSF extensive rights to operate over Union Pacific 

property, it also establishes limits to those rights. The RASA was negotiated at arm’s 
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length, and the Board has recognized that the negotiated limits on BNSF access should 

be enforced according to the RASA’s terms.4  

B. Union Pacific Reinstituted Common Carrier Service on the 
Warner Branch to Facilitate STR’s Proposed Construction 

On June 30, 2022, STR filed a petition for exemption in order to construct and 

operate approximately 11 miles of rail line in Toole County, Utah, connecting the 

Lakeview Business Park in Grantsville, Utah, to Union Pacific’s Shafter Subdivision. 

In a decision served on August 24, 2022, the Board found that STR’s petition 

failed to address a critical issue: STR had not explained how its proposed line would 

connect and remain connected to the national rail network. Specifically, STR proposed 

to construct a new regulated line from the Park to milepost 1.04 of Union Pacific’s 

Warner Branch, but it did not explain how regulated service would be provided between 

milepost 1.04 and milepost 0.0, where the abandoned Warner Branch connected to the 

regulated Shafter Subdivision.5 The Board directed STR to file a supplemental pleading 

addressing two possible solutions: (i) STR could reinstate common carrier service after 

it purchased or obtained operating rights over the 1.04-mile track, or (ii) UP could 

reinstate common carrier operations between milepost 0.0 and milepost 1.04 of the 

Warner Branch.6 

 
4 See, e.g., Union Pacific/Southern Pacific Merger, General Oversight, Decision No. 21, 
5 S.T.B. 1173, 1178 (2001). 
5 Union Pacific’s predecessor, Western Pacific Railroad Company, had abandoned the 
Warner Branch in 1983. See Western Pac. R.R.—Abandonment Exemption—in Tooele 
Cnty., Utah, FD 30208 (ICC served Aug. 9, 1983). 
6 Savage Tooele R.R.—Constr. & Operation Exemption—Line of R.R. in Tooele Cnty., 
Utah, FD 36616, slip op. at 2 (STB served Aug. 24, 2022).  
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On September 20, 2022, STR filed a supplemental pleading to clarify its plans. 

STR explained that Union Pacific would retain ownership of the track between milepost 

0.0 and milepost 1.04 and seek Board authority to reinstitute common carrier 

operations over that 1.04-mile segment.7 

On September 14, 2023, Union Pacific and STR entered into a Purchase and 

Sales Agreement, under which STR purchased certain property from Union Pacific, 

including Union Pacific’s existing trackage between milepost 1.04 and milepost 6.12, 

and between milepost 6.66 and 6.94 of the Warner Branch.8 

On November 21, 2023, Union Pacific filed a petition for an exemption to 

reinstitute common carrier service between milepost 0.0 and milepost 1.04 of the 

Warner Branch.9 In the petition, Union Pacific explained that it was not willing to sell 

the 1.04-mile segment to STR but had agreed to reinstitute common carrier service so 

STR’s proposed new line would connect and remain connected to with the national rail 

network.10 

On December 11, 2023, BNSF filed a motion asking the Board to institute a 

proceeding to consider whether granting Union Pacific’s exemption request violates 

 
7 Savage Tooele R.R.—Constr. & Operation Exemption—Line of R.R. in Tooele Cnty., 
Utah, FD 36616, Verified Supplement of Savage Tooele Railroad Company (filed 
Sept. 20, 2022). 
8 See Ex. C, UP-STRC-008082 (Purchase and Sale Agreement between Union Pacific 
and STR). 
9 See Petition of Union Pacific, Union Pac. R.R.—Operation Exemption—in Tooele 
Cnty., Utah (“UP Exemption Proceeding”), FD 36741 (STB filed Nov. 21, 2023). 
10 Id. at 1, FD 36741 (STB filed Nov. 21, 2023). 
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BNSF’s rights under Section 8(k) of the RASA and runs counter to rail transportation 

policies by precluding BNSF from interchanging with STR.11 

On January 10, 2024, STR filed a reply to BNSF’s motion. STR stated that it had 

entered into the Purchase and Sale Agreement with Union Pacific knowing that BNSF 

would not be able to interchange traffic with STR.12 STR asked the Board to permit the 

requested exemption to take effect.13 

The same day, Union Pacific also filed a reply asking the Board to allow the 

exemption to take effect. Union Pacific stated that BNSF could demand arbitration if 

BNSF believed that Union Pacific had violated its rights under the RASA.14 

On February 13, 2024, the Board granted Union Pacific authority to reinstitute 

common carrier service between milepost 0.0 and milepost 1.04 of the Warner Branch, 

explaining that granting such authority would “ensure that [STR’s] business park 

shippers are connected to the national rail network.”15 The Board also said BNSF could 

pursue its alleged right to interchange with STR before an arbitrator or the Board.16 

C. BNSF Initiates This Enforcement Proceeding 

To remove the uncertainty regarding BNSF’s right to interchange with STR, 

Union Pacific instituted arbitration proceedings with the American Arbitration 

 
11 See BNSF Mot., Dec. 11, 2023, UP Exemption Proceeding, FD 36741. 
12 STR Reply, Jan. 10, 2024, UP Exemption Proceeding, FD 36741. 
13 Id.  
14 Union Pacific Reply, Jan. 10, 2024, UP Exemption Proceeding, FD 36741.  
15 Union Pac. R.R.—Operation Exemption—in Tooele Cnty., Utah, FD 36741, slip op. 
at 3 (STB served Feb. 13, 2024). 
16 See id. 
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Association (“AAA”) in accordance with Section 15 of RASA.17 BNSF filed an answering 

statement denying Union Pacific’s claims and requested the arbitration hearing be held 

in Fort Worth, Texas.18 Just days after the AAA made its initial determination that the 

hearing would be held in Omaha, Nebraska, BNSF commenced this proceeding.19 

On April 28, 2025, the Board denied Union Pacific’s request to dismiss this case 

and issued an order setting a procedural schedule.20 The parties subsequently 

exchanged written discovery, and BNSF deposed one witness from STR and three 

witnesses from Union Pacific. 

III. ARGUMENT 

A. BNSF Has No Right to Interchange With STR Under Section 8(k) 
of the RASA Because STR Did Not Construct a New Line To a 
Trackage Rights Line 

BNSF has no right to interchange with STR due to Section 8(k)’s plain language. 

Section 8(k) grants BNSF a right to interchange with a short line railroad only if the 

short line “constructs a new line to and establishes an interchange on a Trackage Rights 

Line.” BNSF cannot and does not dispute that STR constructed its new line to Union 

Pacific’s Warner Branch, and BNSF cannot and does not dispute that the Warner 

Branch is not a Trackage Rights Line. BNSF’s reference to a clear interpretation of 

Section 8(k) – a binding term of the RASA – as a “theory” (BNSF Op. at 4) cannot make 

the language at issue any less dispositive. 

 
17 Ex. D (Union Pacific’s Demand for Arbitration). 
18 Ex. E (BNSF’s Answering Statement). 
19 Ex. F (AAR’s June 17, 2024 letter). 
20 BNSF Ry. Co.—Pet. for Enforcement—Interchange with Savage Tooele R.R. Co., 
FD 32760 (Sub-No. 50) (STB served Apr. 28, 2025). 
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BNSF believes that Section 8(k) would produce a different result if Union Pacific 

had sold STR the segment between milepost 0.0 and milepost 1.04 of the Warner 

Branch, or had granted STR operating rights over the 1.04-mile segment. However, 

that belief is not supportable under Section 8(k). BNSF could not have interchanged 

with STR under those hypothetical circumstances. STR still would have constructed its 

new line “to” milepost 1.04 on the Warner Branch, not “to” the Shafter Subdivision 

Trackage Rights Line, as would be required to create a right to interchange under 

Section 8(k). 

BNSF does not--and cannot--point to any language in the RASA that would allow 

the Board to ignore that STR did not construct its new line to a Trackage Rights Line. 

In cases involving a different access issue—access to New Shipper Facilities—the RASA 

provides that a New Shipper Facility shall be deemed to be “on” a Trackage Rights Line 

if the facility is adjacent to an unregulated spur, industrial track, or yard that is itself 

served by a Trackage Rights Line.21 However, the RASA does not contain a similar 

provision involving access to a short line that constructs a new line “to” an unregulated 

spur, industrial track, or yard that is adjacent to a Trackage Rights Line. Moreover, 

even if the RASA contained such a provision, it would not help BNSF. STR did not 

construct its new line to an unregulated spur, industrial track, or yard. Union Pacific 

reinstituted common carrier service between milepost 0.0 and milepost 1.04 on the 

Warner Branch nearly two months before the Board authorized construction of STR, 

and more than a year and a half before construction was completed. Thus, STR did not 

 
21 See RASA, Definitions, “Trackage Rights Lines.” 
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construct a new line to a Trackage Rights Line, STR constructed a new line to milepost 

1.04 of the Warner Branch, a regulated line of railroad that is not itself a Trackage 

Rights Line.22 

Section 8(k) establishes the circumstances in which Union Pacific must allow 

BNSF to interchange with a short line that constructs a new line to a line owned by 

Union Pacific. Those circumstances do not exist here, so BNSF has no right to 

interchange with STR. 

B. The RASA Does Not Obligate Union Pacific to Structure its 
Business Arrangements to Maximize Opportunities for BNSF 

Unable to establish a right to interchange under the terms of Section 8(k), BNSF 

claims that Union Pacific improperly structured its business arrangements with STR 

so BNSF would not obtain interchange rights. However, this claim also fails because 

the RASA does not require Union Pacific to structure its business arrangements to 

maximize access opportunities for BNSF. For example, BNSF has rights under the 

RASA to access new shipper facilities located at 2-to-1 points, but Union Pacific can 

encourage shippers to locate at non-2-to-1 points. BNSF has rights under the RASA to 

serve new shipper facilities that are located on Trackage Rights Lines, but Union 

 
22 Cf. RASA, Definitions, “Trackage Rights Line” (“New Shipper Facilities are not ‘on’ a 
Trackage Rights Line if they can be accessed only via a 49 U.S.C. 10901 ‘line of railroad’ 
which is not a Trackage Rights Line.”). 

Further, the Board’s decision requiring Savage to explain how its new line would 
connect and remain connected to the national rail network shows that the Board cannot 
disregard the regulatory status of the segment of the Warner Branch from milepost 0.0 
to milepost 1.04 at the time STR completed construction of its new line. If that 1.04-
mile segment had not been a § 10901 line, the Board would not have authorized STR to 
construct its new § 10901 line. See also, e.g., Tri-City R.R.—Lease & Operation 
Exemption—Northern Pacific Development, LLC, FD 36170 (STB served Mar. 21, 2018) 
(rejecting notice of exemption where line appeared to connect with the interstate 
network only via excepted track).  
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Pacific can encourage new shippers to locate on other lines. Union Pacific retains the 

discretion under the RASA to structure its transactions and manage its infrastructure 

so long as it complies with the RASA’s express terms and the other merger conditions 

imposed by the Board. 

Here, BNSF argues Union Pacific could have addressed STR’s need to connect to 

the national rail network by selling STR the track between milepost 0.0 and milepost 

1.04, rather than reinstituting common carrier operations on the Warner Branch. 

BNSF claims Union Pacific’s failure to choose a solution that would have allowed BNSF 

to interchange with STR negated BNSF’s rights. But even assuming that selling the 

track would have triggered BNSF’s rights under Section 8(k)—which is not the case—

the RASA did not require Union Pacific to structure its deal so BNSF could interchange 

with STR. In this case, Union Pacific had operational reasons not to sell the 1.04-mile 

segment, but the simple decision not to advance BNSF’s commercial interests would be 

equally permissible. 

In addition, BNSF’s claim that Union Pacific “negated” BNSF’s right to 

interchange with STR is flatly inconsistent with the Board’s decision in Mission Rail. 

In Mission Rail, the Board explained that BNSF’s rights under the RASA to access a 

track accrue “at the time its construction was completed,” and Union Pacific cannot 

later negate those rights by taking actions that are “wholly within [its] control.”23 Here, 

BNSF’s right to interchange with STR never accrued. STR did not complete 

construction of its new line until long after Union Pacific reinstituted common carrier 

 
23 Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp. (Decision No. 109), 
FD 32760, slip op. at 13, 17 (STB served Jan. 31, 2018). 
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operations on the Warner Branch. STR thus constructed its new line to the Warner 

Branch, which is legally distinct from the Shafter Subdivision Trackage Rights Line—

as the Board recognized in requiring Union Pacific or STR to obtain common carrier 

authority to operate between milepost 0.0 and milepost 1.04. BNSF has no valid claim 

that Union Pacific acted after BNSF’s right accrued to negate BNSF’s right to 

interchange with STR. 

BNSF’s reliance on Mission Rail is also misplaced because BNSF ignores STR’s 

role in the matter. STR’s decision to connect its new line to the Warner Branch rather 

than the Shafter Subdivision was not, in the words of Mission Rail, “wholly within 

[Union Pacific’s] control.”24  STR’s filings with the Board demonstrate that STR decided 

to construct a connection to the Warner Branch with full knowledge that it would not 

have a right to interchange with BNSF.25 

BNSF’s reliance on the Board’s decision in Cedar Point is similarly misplaced. In 

Cedar Point, the Board said the RASA would not allow Union Pacific to cut off BNSF’s 

existing right to access shippers located at a 2-to-1 point just because a new short line 

inserted itself between the shippers and BNSF.26 Here, Union Pacific is not arguing 

that some subsequent action cut off BNSF’s connection or right to connect to STR. 

Cedar Point thus has no bearing on in this case.  

 
24 Union Pac. Corp.—Control & Merger—S. Pac. Rail Corp. (“Mission Rail”) (Decision 
No. 109), FD 32760, slip op. at 11 (STB served Jan. 31, 2018). 
25 See, e.g., STR Reply at 3, Jan. 10, 2024, UP Exemption Proceeding, FD 36741 (“STR 
understood that under this arrangement BNSF would be precluded from also 
interchanging traffic with STR.”). 
26 TGS Cedar Port R.R. LLC—Operation Exemption—In Chambers Cnty., Tex., FD 
36627, slip op. at 9 (STB served Apr. 1, 2024). 
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The RASA does not require Union Pacific to structure its arrangements with 

short lines to promote interchange opportunities for BNSF. Section 8(k) of the RASA 

grants BNSF the right to interchange with a short line railroad that constructs a new 

line to a Trackage Rights Line. No such right accrued in this instance for BNSF. Nor 

was Union Pacific under any obligation to structure its transaction so such right could 

accrue. 

C. Discovery Demonstrated that Union Pacific Acted in Good Faith  

Having no valid legal basis under Section 8(k) of the RASA for claiming a right 

to interchange with STR, BNSF resorts to claims that Union Pacific structured its 

arrangement with STR to prevent BNSF from interchanging with STR. However, those 

claims are irrelevant. As discussed above, the RASA permits Union Pacific to structure 

its dealings so BNSF could not interchange with STR. Union Pacific pursued its own 

commercial and operational interests here without regard to the consequences for 

BNSF. 

BNSF attaches significance to Union Pacific documents showing that Union 

Pacific initially assumed BNSF would be able to interchange with STR to serve 

customers at the Park. But Union Pacific does not dispute that this was its initial 

assumption. The same evidence BNSF relies on actually demonstrates that Union 

Pacific acted in good faith throughout the process. Union Pacific was willing to proceed 

with the project even though it initially believed BNSF would have the right to 

interchange with STR. But Union Pacific is not willing to give BNSF even greater 

interchange rights than are provided under the RASA. 
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Testimony from Union Pacific employees shows that Union Pacific 

_ _ 27 Union Pacific documents produced in discovery also show that when Union 

Pacific conducted its internal review of t he project , it continued to assume 

28 Only after Union 

P acific complet ed its formal legal and operational review process did it determine t hat 

BNSF erroneously claims that Union Pacific changed its position regarding 

ownership of the track between milepost 0.0 and milepost 1.04 (the "First Mile") to 

prevent BNSF from interchanging traffic with STR. As confirmed through deposition 

t estimony, Union Pacific has maintained 

30 In other words, 

28 Ex. G, UP-STRC-007589 (document showing the list of internal approvals from Union 
P acific to roceed wit h the transaction with STR ; see also Ex. I, UP-STRC-004052 

29 As BNSF has explained to t he Board, the initial assessment was made by Chris 
Sanford, a member of the Interline t eam . See BNSF Op. at 15-16. While Mr. Sanford is 
knowledgeable about t he history of Union Pacific's rail lines and related access, his 
initial opinion does not reflect Union P acific's final call, nor can it control the disposit ion 
of the legal questions presented in th is matter . 
30 Ex. H, S . Zemeckis Dep. Tr. at 141:22-142:11 

(emphasis added); see also Ex. 
J, R. Harris Dep. Tr. at 90: 1-8 (Q. As best you know, how did UP come to t he decision 
(continued . .. ) 

13 



 

14 
 

Union Pacific was unwilling to sell the First Mile even when it believed that BNSF 

would have access to STR.  

BNSF points to early sale prints and draft materials, asserting that Union 

Pacific “was initially willing to consider selling or leasing portions of the Connecting 

Line and did not believe that this sale would impact BNSF’s right to serve customers.” 

BNSF Op. at 18. However, as Michelle “Shelly” Zemeckis, an employee of Union Pacific 

who assisted with the STR negotiations, testified,  

31 Far from demonstrating 

inconsistency, the record shows that Union Pacific’s position has remained consistent 

throughout the negotiations: Union Pacific wanted to retain the First Mile because it 

uses the track for operational purposes.32. 

Based on the evidentiary record, it is clear that Union Pacific acted in good faith.  

1. BNSF Asserts a Number of Conclusions that Are Not 
Consistent with the Evidentiary Record  

BNSF also makes a number of claims in support of its position that are 

inconsistent with the evidentiary record. Perhaps most significant, BNSF incorrectly 

claims that the evidence shows that STR’s objective was to connect the Park “with the 

 
not to sell the first mile of track? … THE WITNESS: As I recall, we were -- that's the 
segment that we had been using for operations and needed to keep it.).  
31 See, e.g., Ex. H, S. Zemeckis Dep. Tr. at 142:12-142:18  

32 See sources cited supra note 30; see also Petition of Union Pacific at 3, UP Exemption 
Proceeding, FD 36741 (STB filed Nov. 21, 2023) (“Union Pacific was unwilling to sell its 
right-of-way and track assets between Milepost 0.0 and Milepost 1.04 because it has 
been using the track as ancillary track to support operations on the Shafter 
Subdivision.”). 
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UP Shafter Subdivision to interchange with UP and BNSF."33 The record instead shows 

that STR was focused on interchanging with UP, not UP and BNSF. STR initially 

considered two possible connections between Lakeview Business Park and Union 

Pacific. One option, which STR ultimately pursued, was to construct a line from the 

Park to Union Pacific's Shafter Subdivision. However, the other option, which remained 

under consideration as late as August 2021, was to construct a line to 

. 34 Had STR constructed a line to the 

BNSF would have had no possible claim to an interchange right, because the­

is not a Trackage Rights Line. This option was ultimately not pursued 

because 

_ _ 35 

33 BNSF Op. at 14; contra Ex. H, S. Zemeckis Dep. Tr. at 187:3-15 ("Q. Had Mr. Hoskins 
conveyed to you that Savage's goal was to have the project interchanged with both UP 
and BNSF? ... THE WITNESS: I don't recall him ever specifically stating that, no. Q. 
You don't recall that being part of his questions and concerns when he was discussing 
access to the first mile? ... THE WITNESS: Related to the first mile, no."); Ex. B, P . 
Hoskins Dep. Tr. at 74:14-17 ("Q. Did you discuss with [Mr. Harris] BNSF's access to 
the Park? A. I don't recall having that discussion."). 

34 See Ex. K, UP-STRC-005795 

' confirming 
Lynndyl Su 

35 See Ex. N, UP-STRC-007232 

(continued . .. ) 
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The record also does not support BNSF’s claim that Union Pacific structured the 

transaction to wrongfully prevent STR from owning the First Mile. Phillip Hoskins, 

STR’s lead negotiator, told Union Pacific that  

.36 Union Pacific’s contemporaneous records show that when STR was told that 

Union Pacific would provide STR a connection to the national rail network by 

reactivating rather than selling the First Mile, that approach was }37 

STR raised only a single concern about Union Pacific’s ownership of the First Mile. 

During a call with Ms. Zemeckis, Mr. Hoskins expressed  

 

}38 Although 

STR might have preferred to purchase the First Mile, Union Pacific was under no legal 

obligation to sell it. BNSF fails to articulate any legitimate basis for suggesting that 

Union Pacific was obligated to convey the First Mile to STR.  

In addition, STR was fully aware that Union Pacific intended to retain ownership 

of the First Mile when STR filed its Petition for Exemption in 2022.39  In other words, 

 
O, UP-STRC-004009 (Aug. 21, 2021 email thread where Shelly Zemeckis confirms 

 Ex 
P, SAV000704  

. 
36 Ex. Q, UP-STRC-004258 (Jun. 6, 2022 email where Rick Harris relays to Shelly 
Zemeckis that Phillip Hoskins 

(emphasis added).  
37 Ex. R, UP-STRC-002835 (Mar. 1, 2023 email where Shelly Zemeckis circulates an 
update to Union Pacific 

 
38 Id.  
39 Ex. J, Rick Harris (“R. Harris”) Dep. Tr. at 204:9-205:5 (“Q. At this point in 2022 
when Savage filed this Petition for Exemption with STB, was it still undetermined 
(continued…) 
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at t he time STR sought Board approval for the transaction, the parties had already 

agreed t hat Union Pacific would maintain ownership of the First Mile. 

Finally, BNSF mischaracterizes the negotiations between STR and Union Pacific 

regarding the PSA. Contrary to BNSF's claims, the process was not intentionally 

delayed.40 Rick Harris, the lead Union Pacific contact for STR during PSA negotiations, 

t estified t hat it was standard for PSAs of th is nature to be negotiated and executed over 

a period of months and sometimes years. 41 BNSF also fails to recognize delays in the 

signing of the PSA that were attributable to STR's own land-acquisit ion effort s .42 

BNSF is also wrong when it suggests the PSA's provisions showed 

anti-competit ive intent on the part of Union Pacific. The PSA reflects t he agreed-upon 

allocation of ownership and operating responsibility, consist ent wit h Union Pacific's 

retained ownership of the First Mile. Specifically, Section 4(g) of the PSA, which BNSF 

highlights, simply reflect s the part ies' understanding t hat 

whether UP was going to retain ownership or Savage might poten tially purchase t hat 
first mile? ... THE WITNESS: I t hink by then we were all aware that UP was going to 
keep the first mile for our operations. Q. When you say 'we were all aware', is that UP 
and Savage or just UP? A. Myself and Phillip at Savage. As part of t he real est ate 
component t hat I was a part of, I would say by t his t ime we knew. When we identified 
th is precise milepost 1.04, in my head, that means t hat is -- we had that designated as 
the first mile t hat we were keeping."). 

40 Ex. J , R. Harris Dep. Tr. at 113:17-114:3 

41 Ex. J , R. Harris Dep . Tr. at 47:2-13. 
42 See, e.g. , Ex. S, UP-STRC-000809 t . 5 2023 Email between STR and UP where 
Mr . Hoskins shared that STR was 
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Contrary to BNSF’s claims, Union Pacific has not delayed the transaction and 

has instead actively assisted STR in ensuring rail service is provided to the Park. For 

example, even while this proceeding remains pending, Union Pacific provided 

shipments of materials used to support construction of the line. Union Pacific and STR 

entered into an interchange agreement on July 11, 2025, to ensure traffic could be 

interchange once construction was completed and customers located in the Park. STR’s 

projected moved toward steadily toward completion, and STR is now operational. BNSF 

fails to explain why Union Pacific would attempt to delay STR’s commencement of 

operations to the Park.  

2. BNSF’s Request for Access Exceeds the Bounds of 
Competition Preserving Conditions of the UP/SP merger  

As BNSF has done in prior proceedings involving the RASA, it proclaims that 

the Board should find in its favor to promote competition. BNSF Op. at 28-30. But the 

Board has correctly recognized that a generalized interest in promoting competition 

does not justify granting BNSF rights that are “inconsistent with the language of the 

RASA.”  BNSF Ry. Co.—Pet. for Clarification—Serv. to Colo. Materials, Decision Sub-

No. 49, FD 32760 (Sub-No. 49), slip op. (STB served June 30, 2025). This proceeding is 

just another improper attempt by BNSF to further extend its already expansive rights 

under the RASA. 

As the Board has recognized, the RASA has “provided enormous competitive 

opportunities for shippers, and in turn, BNSF, on the approximately 4,000 miles of 

trackage rights that BNSF received.” Union Pacific/Southern Pacific Merger, 5 S.T.B. 

1159, 1164–65 (2001). But those opportunities have limits, and the Board has been 
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careful to guard against “overreach.” Id. at 1165. BNSF’s petition here is an overreach. 

BNSF has no right to interchange with STR under Section 8(k) of the RASA because 

STR did not construct a new line to a Trackage Rights Line. The Board has previously 

rejected BNSF’s attempts to overreach its rights under the RASA, and it should reject 

BNSF’s attempt here.  

IV. CONCLUSION 

For the reasons set forth above, Union Pacific respectfully requests that the 

Board deny BNSF’s request for an order requiring Union Pacific to allow BNSF to 

interchange with STR. Granting such relief would improperly give BNSF interchange 

rights that are not provided under the plain language of Section 8(k). Denial of BNSF’s 

request would reaffirm that the competition-preserving provisions of the RASA and the 

UP/SP merger conditions are to be enforced according to their terms.  
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Respectfully submitted, 

Attorneys for Union Pacific Railroad Company 
 

May 12, 2026 

 
CHRISTINA B. CONLIN 
JAMES B. BOLES 
TONYA W. CONLEY 
TANYA L. SPRATT 
JENNIFER L. GALER 
Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, NE 68179 
(402) 544-4554 

/s/  Michael L. Rosenthal          f           
MICHAEL L. ROSENTHAL 
LAURA FLAHIVE WU 

 TRAVIS F. CABBELL 
Covington & Burling LLP 
One CityCenter 
850 Tenth Street, N.W. 
Washington, DC 20001 
(202) 662-6000 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 12th day of May, 2026, I caused the foregoing 

document to be served by email on all parties of record in this proceeding and 

Administrative Law Judge Jenifer Soulikias. 

 

/s/ Travis F. Cabbell  
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03/01/02 

RESTATED AND AMENDED AGREEMENT 

This Restated and Amended Agreement (“Agreement”) is entered into this ___ day of 

March, 2002, between UNION PACIFIC RAILROAD COMPANY (“UP”), a Delaware 

corporation, and THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

(“BNSF”), a Delaware corporation. 

WITNESSETH: 

WHEREAS, UP and BNSF entered into an agreement dated September 25, 1995, as 

amended by supplemental agreements dated November 18, 1995, and June 27, 1996 

(collectively, the “1995 Agreement”), in connection with UP’s acquisition of Southern Pacific 

Rail Corporation and its affiliates (“SP”) in Finance Docket No. 32760, Union Pacific 

Corporation, Union Pacific Railroad Company, and Missouri Pacific Railroad Company -- 

Control and Merger -- Southern Pacific Rail Corporation, Southern Pacific Transportation 

Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio 

Grande Western Railroad Company; 

WHEREAS, the Surface Transportation Board ("STB") approved the common control 

and merger of UP and SP in Decision No. 44 in Finance Docket No. 32760 (served August 12, 

1996) and in so doing imposed certain conditions on UP and SP, including, as modified by the 

STB, the April 18, 1996 settlement agreement among UP, BNSF and the Chemical 

Manufacturers Association (the “CMA Agreement”); 

WHEREAS, as a part of its oversight of the UP/SP merger in Finance Docket Nos. 

32760, 32760 (Sub-No. 21), and 32760 (Sub-No. 26), the STB has modified and clarified certain 

of the conditions it imposed in Decision No. 44; 
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WHEREAS, UP and BNSF entered into a Term Sheet Agreement dated February 12, 

1998 (the “Term Sheet Agreement”), pursuant to which UP and BNSF agreed to the joint 

ownership of the line of railroad between Dawes, TX and Avondale, LA, which joint ownership 

was effected by separate agreement dated September 1, 2000 (the "TX-LA Line Sale 

Agreement"); 

WHEREAS, UP and BNSF have reached agreement with respect to the implementation 

of the conditions imposed by the STB on the UP/SP merger, as modified and clarified, and 

certain other matters relating to their rights and obligations under the 1995 Agreement, the CMA 

Agreement, the Term Sheet Agreement and the TX-LA Line Sale Agreement; and 

WHEREAS, UP and BNSF now wish to amend and restate the 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including the CMA 

Agreement, as modified by the STB) and the agreements they have reached relating to those 

conditions and other related matters. 

NOW, THEREFORE, the parties agree to amend and restate the 1995 Agreement as 

follows: 

DEFINITIONS 

For purposes of this Agreement, the following definitions and terms shall apply: 

Shipper Facilities shall mean all existing or new shipper or receiver facilities, including 

transload facilities as well as rail car storage and car service and repair facilities not owned, 

leased or operated by UP. 

“2-to-1” Points shall mean all geographic locations at which at least one “2-to-1” Shipper 

Facility is located.  Such points include, without limitation, the points listed in Section 8(i) of 

and on Exhibit A to this Agreement.  The boundaries for such “2-to-1” Points shall be deemed to 
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include all areas within the switching limits of the locations as described in Section 9(g) of this 

Agreement. 

“2-to-1” Shipper Facilities shall mean all Shipper Facilities that were open to both UP 

and SP, whether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of how 

long ago the shipper or receiver at that facility may have shipped or received, or whether the 

shipper or receiver at that facility ever shipped or received, any traffic via either UP or SP.  The 

“2-to-1 Point Identification Protocol” between the parties attached hereto as Exhibit E shall 

govern the process for identifying “2-to-1” Shipper Facilities open to BNSF as a result of the 

conditions imposed on the UP/SP merger. 

New Shipper Facilities shall mean:  (i) existing Shipper Facilities constructing trackage 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities.  New Shipper Facilities shall also mean previously-served Shipper Facilities that begin 

to ship by rail again where (i) there has been a change of owner or lessee, and (ii) the use of the 

facility is actually different in nature and purpose from the facility's prior use (e.g., there has 

been a change in the type of products shipped from or received at the facility).  New Shipper 

Facilities shall not include expansion of or additions to an existing rail-served Shipper Facility, 

but do include (1) Shipper Facilities which, on September 25, 1995, were being developed or for 

which land had been acquired for that purpose in contemplation of receiving rail service by both 

UP and SP, and (2) Transload Facilities located after September 11, 1996, including those owned 

or operated by BNSF. 

Trackage Rights Lines shall mean the lines over which BNSF has been granted trackage 

rights pursuant to this Agreement, but shall not include any other lines over which UP/SP grants 
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BNSF trackage rights ("Overhead Trackage Rights") solely (i) to facilitate the parties' operation 

over Trackage Rights Lines, (ii) to permit BNSF's operation between a mutually-agreed upon 

BNSF junction point and points listed or described in Section 8(i) of this Agreement, or (iii) to 

permit BNSF’s operation between a mutually-agreed upon BNSF junction point and a build-

in/build-out line pursuant to Sections 4(a), 6(c) and 8(l) of this Agreement.  The mutually-agreed 

upon junction point will be selected with the objective of minimizing the operating 

inconvenience to UP, consistent with ensuring that BNSF can provide competitive service.  

BNSF acknowledges that it shall not have the right to serve any existing or New Shipper Facility 

on a line over which BNSF has been granted Overhead Trackage Rights unless such right is 

specified in this Agreement or in any agreement implementing the Overhead Trackage Rights or 

unless BNSF has the right to serve a build-in/build-out line on such Overhead Trackage Rights 

line pursuant to the CMA Agreement or the conditions imposed on the UP/SP merger.  All 

Overhead Trackage Rights Lines, as of the date of the execution hereof, are listed in Exhibit F to 

this Agreement, which exhibit may be amended and replaced from time to time by a new exhibit 

signed and dated by the parties.  New Shipper Facilities shall be deemed to be "on" a Trackage 

Rights Line if the facility is either (1) adjacent to a Trackage Rights Line or (2) adjacent to a 

spur, an industrial track, or a yard that is itself served by such Trackage Rights Line.  New 

Shipper Facilities are not "on" a Trackage Rights Line if they can be accessed only via a 49 

U.S.C. 10901 "line of railroad" which is not a Trackage Rights Line.   

Transload Facilities shall mean Shipper Facilities other than automotive or intermodal 

facilities or team tracks where freight is transferred from one railcar to another or from one mode 

to another (short term incidental storage may also occur) as defined by the STB in its decisions 
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in Finance Docket No. 32760.  An “Existing Transload Facility” is a Transload Facility which 

was in existence on September 25, 1995. 

1. Western Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Denver, CO and Salt Lake City, UT; 

• UP’s line between Salt Lake City and Ogden, UT; 

• SP’s line between Ogden and Little Mountain, UT; 

• UP’s line between Salt Lake City and Alazon, NV; 

• UP’s and SP’s lines between Alazon and Weso, NV; 

• SP’s line between Weso, and Oakland, CA via SP’s line between 

Sacramento, CA and Oakland referred to as the “Cal-P” (subject to traffic 

restrictions as set forth in Section 1(g));   

• Overhead Trackage Rights on SP's line between Binney Junction, CA and 

Roseville, CA in the vicinity of SP MP 106.6; 

• SP’s line between Elvas (Elvas Interlocking) and Stockton, CA (subject to 

traffic restrictions as set forth in Section 1(g) and also excluding any trains 

moving over the line between Bieber and Keddie, CA purchased by BNSF 

pursuant to Section 2(a) of this Agreement); 

• UP’s line between Weso and Stockton, CA; and  

• SP’s line between Oakland and San Jose, CA. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 
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Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facilities located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facilities located subsequent to UP’s acquisition of control of SP on 

the Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  BNSF shall also receive the right to 

interchange with:  the BHP Nevada Railroad Company at Shafter, NV; the Utah Railway 

Company at Utah Railway Junction, UT; Grand Junction, CO; and Provo, UT; the Utah Central 

Railway Company at Ogden; the Salt Lake, Garfield and Western at Salt Lake City; and the Salt 

Lake City Southern Railroad Company at Salt Lake City.  BNSF shall also receive the right to 

utilize in common with UP/SP, for normal and customary charges, SP’s soda ash Transload 

Facilities in Ogden and Salt Lake City.  BNSF shall also have the right to access any shipper-

owned soda ash Transload Facilities in Ogden and Salt Lake City and to establish its own soda 

ash Transload Facilities along the Trackage Rights Lines.  BNSF shall have the same access as 

UP to all "2-to-1" Shipper Facilities  and “2-to-1” Points between Salt Lake City, UT, and SP 

MP 755.1 north of Woods Cross, UT. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 
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sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 1(c) above, of the manner by which it proposes such service be provided and 
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the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) For Reno area intermodal traffic, BNSF may use SP's intermodal ramp at Sparks, 

NV with UP/SP providing intermodal terminal services to BNSF for normal and customary 

charges.  If expansion of SP's Sparks intermodal facility is required to accommodate the 

combined needs of UP/SP and BNSF, then the parties shall share in the cost of such expansion 

on a pro rata basis allocated on the basis of the relative number of lifts for each party in the 12-

month period preceding the date construction begins.  If for any reason UP/SP vacates its Sparks 

intermodal facility, BNSF (i) may vacate the facility and independently establish one of its own, 

or (ii) shall be permitted by UP/SP to continue to occupy the Sparks facility upon entry into an 

agreement with UP/SP containing normal and customary terms and conditions (including, 

without limitation, rental) for the use of similar facilities.  If UP elects to offer the Sparks 

intermodal ramp property for sale to a third party and/or receives an offer UP is willing to accept, 
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UP will offer to sell the property to BNSF on the same terms and conditions as are applicable to 

the third party.  BNSF shall have thirty (30) days in which to advise UP whether or not it will 

buy the property on those terms.  In the event BNSF declines to buy the property on those terms 

or fails to advise UP of its intentions within thirty (30) days, BNSF’s right of first refusal will be 

extinguished, and UP may sell the property to the third party.  BNSF will then be required to 

vacate the property within six (6) months, and UP's obligation to furnish BNSF with intermodal 

terminal services and access to a UP intermodal facility in the Sparks/Reno area will be 

extinguished.    

(f) Except as otherwise herein provided, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) BNSF may operate only the following trains on SP's "Cal-P" line between 

Sacramento and Oakland:  (i) intermodal and automotive trains composed of over ninety percent 

(90%) multi-level automobile equipment and/or flat cars carrying trailers and containers in single 

or double stack configuration and (ii) one overhead through manifest train of carload business 

per day in each direction.  These BNSF manifest trains may be either I-5 Corridor or Central 

Corridor trains.   On the Donner Pass line between Sacramento and Weso, BNSF may operate 

only intermodal and automotive trains as described in clause (i) and one overhead through 

manifest train of carload business per day in each direction.  The manifest trains must be 

equipped with adequate motive power to achieve the same horsepower per trailing ton as 

comparable UP/SP manifest trains.  BNSF may use helpers on these trains only if comparable 

UP/SP manifest trains use helpers; BNSF must provide the helper service.  The restrictions set 

forth in this section do not apply to local trains serving Shipper Facilities to which BNSF has 
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access on the identified lines, and such trains shall not be considered in determining whether 

BNSF is in compliance with such restrictions.  If UP grants its prior concurrence, BNSF’s 

overhead through manifest trains shall be allowed to set out and pick up traffic to or from 

intermediate points on the identified lines. 

(h) At BNSF’s request, UP/SP shall provide train and engine crews and required 

support personnel and services in accordance with UP/SP’s operating practices necessary to 

handle BNSF trains moving between Salt Lake City and Oakland.  UP/SP shall be reimbursed 

for providing such employees on a cost plus reasonable additives basis and for any incremental 

cost associated with providing employees such as lodging or crew transportation expense.  BNSF 

must also give UP/SP reasonable advance notice of its need for employees in order to allow 

UP/SP time to have adequate trained crews available.  All UP/SP employees engaged in or 

connected with the operation of BNSF’s trains shall, solely for purposes of standard joint facility 

liability, be deemed to be “sole employees” of BNSF.  If UP/SP adds to its labor force to comply 

with a request or requests from BNSF to provide employees, then BNSF shall be responsible for 

any labor protection, guarantees or reserve board payments for such incremental employees 

resulting from any change in BNSF operations or traffic levels. 

(i) UP/SP agree that their affiliate Central California Traction Company shall be 

managed and operated so as to provide BNSF non-discriminatory access to industries on its line 

on the same and no less favorable basis as provided UP and SP.  

(j) If BNSF desires to operate domestic high cube double stacks over Donner Pass, 

then BNSF shall be responsible to pay for the cost of achieving required clearances.  UP/SP shall 

pay BNSF one-half of the original cost of any such work funded by BNSF (including per annum 

interest thereon calculated in accordance with section 9(c)(v) of this Agreement) if UP/SP 
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subsequently decides to begin moving domestic high cube double stacks over this route.  If 

UP/SP initiates and funds the clearance program, then BNSF shall pay one half of the original 

cost (including per annum interest thereon calculated in accordance with section 9(c)(v) of this 

Agreement) at such time as BNSF begins to use the line for domestic high cube double stacks. 

(k) BNSF agrees to waive its right under Section 9 of the Agreement dated April 13, 

1995, and agreements implementing that agreement to renegotiate certain compensation terms of 

such agreement in the event of a merger, consolidation or common control of SP by UP.  BNSF 

also agrees to waive any restrictions on assignment in the 1990 BN-SP agreement covering 

trackage rights between Kansas City and Chicago. 

2. I-5 Corridor 

(a) UP/SP shall sell to BNSF UP’s line between Bieber and Keddie, CA. UP/SP shall 

retain the right to use the portion of this line between MP 0 and MP 2 for the purpose of turning 

equipment.  UP/SP shall pay BNSF a normal and customary trackage rights charge for this right. 

(b) BNSF shall grant UP/SP overhead trackage rights on BN’s line between Chemult 

and Bend, OR for rail traffic of all kinds, carload and intermodal, for all commodities. 

(c) The parties will, under the procedures established in Section 9(f) of this 

Agreement, establish a proportional rate agreement incorporating the terms of the “Term Sheet 

for UP/SP-BNSF Proportional Rate Agreement Covering I-5 Corridor” attached hereto as 

Exhibit B. 

3. Southern California Access 

(a) UP/SP shall grant access to BNSF to serve all “2-to-1” Shipper Facilities in 

Southern California at the points listed on Exhibit A to this Agreement. 

(b) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP’s line between Riverside and Ontario, CA; and 
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• UP’s line between Basta, CA and Fullerton and La Habra, CA. 

(c) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. 

(d) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(e) BNSF shall grant UP/SP overhead trackage rights on Santa Fe’s line between 

Barstow (including both legs of the wye) and Mojave, CA. 

(f) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall work with BNSF to facilitate access by BNSF to the Ports of Los 

Angeles and Long Beach, CA.  Other than as legally precluded, UP/SP shall (a) extend the term 

of the present agreement dated November 21, 1981, to continue until completion of Alameda 

Corridor, (b) amend that agreement to apply to all carload and intermodal traffic, and (c) grant 

BNSF the right to invoke such agreement to provide loop service utilizing UP’s and Santa Fe’s 
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lines to the Ports at BNSF’s option to allow for additional operating capacity.  UP/SP’s 

commitment is subject to available capacity.  Any incremental capacity related projects 

necessary to accommodate BNSF traffic shall be the sole responsibility of BNSF. 

(h) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 3(d) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

4. South Texas Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP’s line between Ajax and San Antonio, TX; 
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• UP’s line between Houston (Algoa) and Brownsville, TX (with parity and 

equal access to the Mexican border crossing at Brownsville); 

• UP’s line between Odem and Corpus Christi, TX; 

• UP’s line between Ajax and Sealy, TX; 

• SP’s line between San Antonio and Eagle Pass, TX (with parity and equal 

access to the Mexican border crossing at Eagle Pass); 

• UP’s line between Craig Junction and SP Junction, TX (Tower 112) via 

Track No. 2 through Fratt, TX;   

• SP’s line between SP Junction (Tower 112) and Elmendorf, TX; 

• SP's line in San Antonio between SP Tower 105 and SP Junction (Tower 

112); 

• Overhead Trackage Rights on SP’s Port Lavaca Branch, between Placedo 

and Port Lavaca, TX, for the purpose of reaching a point of build-in/build-

out to/from Union Carbide Corporation’s (“UCC”) facility at North 

Seadrift, TX. UP/SP shall permit BN/Santa Fe or UCC to construct and 

connect to the Port Lavaca Branch, at their expense, a build-in/build-out 

line. BN/Santa Fe or UCC shall have the right to purchase for net 

liquidation value all or any part of the Port Lavaca Branch that UP/SP may 

abandon;  

• UP’s line between Kerr (connection to Georgetown RR) and Taylor, TX; 

• Overhead Trackage Rights on UP’s line between Round Rock and 

McNeil, TX for the purpose of interchanging with the Capital Metro 

Transit Authority, its successors or agent; 
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• UP’s line between Temple and Waco, TX; 

• UP’s line between Temple and Taylor, TX; 

• UP’s line between Taylor and Smithville,TX; and 

• SP’s line between El Paso and Sierra Blanca, TX. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement and City Public Service Board of San 

Antonio, Texas Elmendorf facilities listed on Exhibit A to this Agreement, (ii) any New Shipper 

Facility located subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to 

this Agreement, and (iii) any New Shipper Facility located subsequent to UP’s acquisition of 

control of SP on the Trackage Rights Lines.  BNSF shall also have the right to establish and 

exclusively serve intermodal and auto facilities at points listed on Exhibit A to this Agreement 

and at points identified or described in Section 8(i) of this Agreement.  BNSF shall also have the 

right to interchange with:  the Texas Mexican Railway Company at Corpus Christi and 

Robstown, TX; the Georgetown Railroad at Kerr; Transportacion Ferroviaria Mexicana (“TFM”) 

at Brownsville (Matamoros, Mexico); Ferrocarril Mexicano (“FXE”) at Eagle Pass; and the 

operator of SP’s former line between Giddings and Llano at McNeil, TX.  BNSF’s access and 

interchange rights at Corpus Christi and Brownsville shall be at least as favorable as SP had on 

September 25, 1995.  BNSF shall have direct access to the Port of Brownsville, the Brownsville 

and Rio Grande International Railroad, and the TFM.  UP will designate a yard in Brownsville 

for sale to BNSF at such time as BNSF establishes its own trackage rights operations into 

Brownsville and at such time as the connection between UP and SP as a part of the Brownsville 
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relocation project is completed.  In the event UP/SP determines to cease operations in the SP 

East Yard at San Antonio, TX, UP/SP will give first consideration to BNSF for taking over 

operation of the East Yard pursuant to a mutually-agreeable arrangement. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to Section 9(c)(v) of this Agreement.  The geographic limits within which (x) 

New Shipper Facilities shall be open to BNSF service at points listed on Exhibit A to this 

Agreement and (y) BNSF shall have the right to establish and exclusively serve intermodal and 
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auto facilities at points listed in Section 8(i) of and on Exhibit A to this Agreement shall 

generally correspond to the territory within which, prior to the merger of UP and SP, a new 

shipper or receiver could have constructed a facility that would have been open to service by 

both UP and SP either directly or through reciprocal switch.  Where switching districts have been 

established, such districts (as described in Section 9(g)) shall be presumed to establish these 

geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 4(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

REDACTED – TO BE PLACED ON PUBLIC FILE



 

19 

(e) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(f) In lieu of BNSF’s conducting actual trackage rights operations between Houston, 

Corpus Christi, Harlingen and Brownsville, TX (including TFM interchange), UP/SP agrees, 

upon request by BNSF, to handle BNSF’s business on a haulage basis for the fee called for by 

Section 8(m) of this Agreement.  UP/SP shall accept, handle, switch and deliver traffic moving 

under haulage without any discrimination in promptness, quality of service, or efficiency in favor 

of comparable traffic moving in UP/SP’s account. 

(g) UP/SP shall sell to BNSF UP’s line between Dallas and Waxahachie, TX with UP 

retaining trackage rights to exclusively serve local industries on the Dallas-Waxahachie line.   

(h) Upon the effectiveness of the trackage rights to Eagle Pass under this section, 

BNSF’s right to obtain haulage services from UP/SP to and from Eagle Pass pursuant to the 

agreement between BNSF and SP dated April 13, 1995 and subsequent haulage agreement 

between those parties shall no longer apply, provided BNSF shall continue to have the right to 

use trackage at or near Eagle Pass as specified in that agreement for use in connection with 

trackage rights under this Agreement. 

5. Eastern Texas - Louisiana Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Houston and Iowa Junction in Louisiana, which 

trackage rights have been amended by the Term Sheet Agreement and the 

TX-LA Line Sale Agreement implementing UP’s and BNSF’s joint 

ownership of SP's line between Dawes, TX and Avondale, LA; 
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• SP's line between Beaumont and Port Arthur, TX; 

• SP’s line between Dayton and Baytown and East Baytown, TX; 

• SP’s Channelview Spur which connects to the SP’s line between Houston 

and Iowa Junction near Sheldon, TX for the purpose, inter alia, of 

reaching a point of build-in/build-out to/from the facilities of Lyondell 

Petrochemical Company and Arco Chemical Company at Channelview, 

TX.  UP/SP shall permit BN/Santa Fe or one or both shippers to construct 

and connect to SP’s Channelview Spur, at their expense, a build-in/build-

out line.  BN/Santa Fe or the shippers shall have the right to purchase for 

net liquidation value all or any part of the Channelview Spur that UP/SP 

may abandon; 

• SP’s line between Mallard Junction and Harbor, LA; 

• SP’s line near Avondale (SP MP 14.94 and West Bridge Junction (SP MP 

9.97); 

• UP’s Main Line No. 1 from UP MP 14.29 to MP 14.11 including 

crossover to SP’s main line and UP’s MP 10.38 to MP 10.2; and  

• UP’s line between West Bridge Junction (UP MP 10.2) and UP’s 

Westwego, LA intermodal facility (approximately UP MP 9.2). 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-l” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 
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and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Lake Charles, Rose Bluff and West 

Lake, LA, and traffic of shippers open to SP and KCS at West Lake Charles.  BNSF shall also 

have the right to interchange with:  the Acadiana Railway Company at Crowley, LA; and the 

Louisiana & Delta Railroad, Inc. at Lafayette, Raceland and Schreiver, LA.  BNSF shall also 

have the right to interchange with and have access over the New Orleans Public Belt Railroad at 

West Bridge Junction, LA. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement reciprocal switching where, at the time BNSF 

service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 5(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 
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for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) UP/SP shall grant BNSF the right to use SP’s Bridge 5A at Houston, Texas. 

(f) Except as otherwise provided herein, trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall sell to BNSF UP’s Main Line No. 1 between MP 14.11 and 10.38, 

UP’s Westwego intermodal terminal, SP’s old Avondale Yard (together with the fueling and 

mechanical facilities located thereon) as shown on Exhibit C; and SP’s Lafayette Yard.   

6. Houston, TX-Valley Junction, IL Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Houston, TX and Fair Oaks, AR via Cleveland and Pine 

Bluff, AR; 

• UP’s line between Fair Oaks and Bridge Junction, AR; 

• SP’s line between Brinkley and Briark, AR; 

• UP’s line between Pine Bluff and North Little Rock, AR  

• UP’s line between Houston and Valley Junction, IL via Palestine, TX; 

• SP’s line between Fair Oaks and Illmo, MO via Jonesboro, AR and Dexter 

Junction, MO; and 
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• UP’s line between Fair Oaks and Bald Knob, AR. 

(b) In lieu of conducting actual operations between Pine Bluff and North Little Rock, 

AR, UP/SP agrees, upon request of BNSF, to handle BNSF's business on a haulage basis for the 

fee called for by Section 8(m) of this Agreement. 

(c) BNSF shall have the right to transport unit coal trains (i) over the Trackage Rights 

Lines to and from a point of build-in/build-out to and from Entergy Services, Inc.'s plant at 

White Bluff, AR if and when such a build-in/build-out line is constructed by an entity other than 

UP/SP to connect such plant with an SP line, and (ii) to and from Entergy Services, Inc.’s plant 

at White Bluff (1) by entering and exiting the Trackage Rights Lines at Jonesboro and Hoxie, 

AR, respectively, and/or (2) by utilization of BNSF's line via Memphis, TN. 

(d) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  In addition to the other restrictions and 

limitations set forth herein, as to UP's and SP's lines between Memphis and Valley Junction, IL:  

(1) BNSF shall not have the right to enter or exit at intermediate points north of Bald Knob and 

Fair Oaks, AR; and (2) BNSF traffic is limited to traffic that moves through, originates in, or 

terminates in Texas or Louisiana.  These two restrictions do not apply to traffic moving to or 
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from Shipper Facilities in the Houston-Memphis-St. Louis Corridor to which BNSF has access 

pursuant to this Section 6(d) or Section 8(i) below.  The two restrictions also do not apply to the 

traffic that BNSF is permitted to handle pursuant to the remaining provisions of this Section 6(d), 

which remains subject to all other conditions and restrictions.  BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Texarkana, TX/AR, and Shreveport, 

LA, to and from the Memphis BEA (BEA 73), but not including proportional, combination or 

Rule 11 rates via Memphis or other points in the Memphis BEA.  In the Houston-Memphis-St. 

Louis corridor, BNSF shall have the right to move some or all of its traffic via trackage rights 

over either the UP line or the SP line, at its discretion, for operating convenience.  BNSF shall 

also have the right to interchange:  with the Little Rock and Western Railway at Little Rock, AR; 

the Little Rock Port Authority at Little Rock, AR; KCS at Shreveport, LA and Texarkana, 

TX/AR, for movements of traffic originated by KCS at or delivered by KCS to shippers or 

receivers at Lake Charles, West Lake, or West Lake Charles, LA; with KCS (y) at Shreveport, 

LA for movements of loaded and empty coal trains moving to and from Texas Utilities Electric 

Company’s Martin Lake generating station, and (z) at Texarkana, TX/AR for movements of 

empty coal trains returning from Texas Utilities Electric Company’s Martin Lake generating 

station; and with the Texas Northeastern Railroad at Texarkana, TX for the sole purpose of 

moving BNSF traffic to and from Shipper Facilities at Defense, TX.  

(e) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 
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initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(f) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 
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any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 6(e) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(g) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(h) BNSF shall grant to UP/SP overhead trackage rights on BN’s line between West 

Memphis and Presley Junction, AK.  UP/SP shall be responsible for upgrading this line as 

necessary for its use.  If BNSF uses this line for overhead purposes to connect its line to the 

trackage rights lines, BNSF shall share in one-half of the upgrading cost. 

7. St. Louis Area Coordinations 

(a) UP/SP agree to cooperate with BNSF to facilitate efficient access by BNSF to 

other carriers at and through St. Louis via The Alton & Southern Railway Company ("A&S").  If 
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BNSF requests, UP/SP agree to construct or cause to be constructed for the use of both BNSF 

and UP/SP a faster connection between the BN and UP lines at Grand Avenue in St. Louis, MO 

and a third track from Grand Avenue to near Gratiot Street Tower at the sole cost and expense of 

BNSF.  Upon completion of such construction, UP/SP shall grant to BNSF overhead trackage 

rights on UP’s line between Grand Avenue and Gratiot Street. 

(b) UP wishes to secure dispatching authority for the MacArthur Bridge across the 

Mississippi River at St. Louis.  Dispatching is currently controlled by the Terminal Railroad 

Association of St. Louis ("TRRA").  BNSF agrees that it will cause its interest on the TRRA 

Board or any shares it owns in the TRRA to be voted in favor of transferring dispatching control 

of the MacArthur Bridge to UP if such matter is presented to the TRRA Board or its shareholders 

for action.  Such dispatching shall be performed in a manner to ensure that all users are treated 

equally. 

(c) If BNSF desires to use the A&S Gateway Yard, upon transfer of MacArthur 

Bridge dispatching to UP, UP/SP shall assure that charges assessed by the A&S to BNSF for use 

of Gateway Yard are equivalent to those assessed other non-owners of A&S. 

(d) UP/SP and BNSF agree to provide each other reciprocal detour rights between 

Bridge Junction-West Memphis and St. Louis in the event of flooding, subject to the availability 

of sufficient capacity to accommodate the detour. 

(e) UP/SP shall provide BNSF Overhead Trackage Rights over UP/SP's Jefferson 

City Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facility at Labadie.  BNSF shall have the right to serve all 

“2-to-1” Shipper Facilities, New Shipper Facilities and Existing Transload Facilities at Labadie. 
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8. Additional Rights 

(a) UP/SP shall grant BNSF overhead trackage rights on SP’s line between 

Richmond and Oakland, CA for rail traffic of all kinds, carload and intermodal, for all 

commodities to enable BNSF to connect via SP’s line with the Oakland Terminal Railroad 

(“OTR”) and to access the Oakland Joint Intermodal Terminal (“JIT”), or similar public 

intermodal facility, at such time as the JIT is built.  BNSF shall pay 50% of the cost (up to 

$2,000,000 maximum) for upgrading to mainline standards and reverse signaling of SP’s No. 1 

track between Emeryville (MP 8) and Stege, CA (MP 13.1).  Compensation for these trackage 

rights shall be at the rate of 3.48 mills per ton mile for business moving in the “I-5 Corridor,” 3.1 

mills per ton mile on all other carload and intermodal business, and 3.0 mills per ton mile for 

bulk business (as defined in Section 9(a) of this Agreement) escalated in accordance with the 

provisions of Section 12 of this Agreement.  UP/SP shall assess no additional charges against 

BNSF for access to the JIT and the OTR. 

(b) BNSF shall waive any payment by UP/SP of the Seattle Terminal 5 access charge. 

(c) BNSF shall grant to UP overhead trackage rights on BN’s line between Saunders, 

WI and access to the MERC dock in Superior, WI. 

(d) BNSF shall grant UP the right to use the Pokegama connection at Saunders, WI 

(i.e., the southwest quadrant connection at Saunders including the track between BN MP 10.43 

and MP 11.14). 

(e) BNSF shall waive SP’s requirement to pay any portion of the Tehachapi tunnels 

clearance improvements pursuant to the 1993 Agreement between Santa Fe and SP. 

(f) BNSF shall allow UP to exercise its rights to use the Hyundai lead at Portland 

Terminal 6 without any contribution to the cost of constructing such lead. 
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(g) BNSF shall allow UP/SP to enter or exit SP’s Chicago-Kansas City-Hutchinson 

trackage rights at Buda, Earlville, and west of Edelstein, IL.  UP/SP shall be responsible for the 

cost of any connections required. 

(h) BNSF will amend the agreement dated April 13, 1995, between BNSF and SP to 

allow UP/SP to enter and exit Santa Fe’s line solely for the purposes of permitting UP/SP or its 

agent to pick up and set out interchange business, including reciprocal switch business at 

Newton, KS, and switching UP industries at that point. 

(i) It is the intent of the parties that this Agreement result in the preservation of 

competition by two rail carriers for (a) all “2-to-1” Shipper Facilities at points listed on Exhibit A 

to this Agreement and (b) all other shippers who had direct competition or competition by means 

of siting, transload or build-in/build-out from only UP and SP pre-merger. 

The parties recognize that some “2-to-1” Shipper Facilities, Existing Transload Facilities, 

and New Shipper Facilities at “2-to-1” Points will not be able to avail themselves of BNSF 

service by virtue of the trackage rights and line sales contemplated by this Agreement.  For 

example, “2-to-1” Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities 

located at points between Niles Junction and the end of the joint track near Midway (including 

Livermore, CA, Pleasanton, CA, Radum, CA, and Trevarno, CA), Lyoth, CA, Lathrop, CA, 

Turlock, CA, South Gate, CA, Tyler, TX, Defense, TX, College Station, TX, Great Southwest, 

TX, Victoria, TX, Sugar Land, TX, points on the former Galveston, Houston & Henderson 

Railroad served only by UP and SP, Opelousas, LA and Herington, KS are not accessible under 

the trackage rights and line sales covered by this Agreement.  Accordingly, UP/SP and BNSF 

agree to enter into arrangements under which, through trackage rights, haulage, ratemaking 

authority or other mutually acceptable means, BNSF will be able to provide competitive service 
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to “2-to-1” Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities at the 

foregoing points and at other “2-to-1” Points not along a Trackage Rights Line.  

(j) BNSF shall have the right to interchange with any short-line railroad which, prior 

to the Effective Date of this Agreement, could interchange with both UP and SP and no other 

railroad.   

(k) BNSF shall also have the right to interchange with any short-line railroad that 

constructs a new line to and establishes an interchange on a Trackage Rights Line subsequent to 

UP's acquisition of control of SP; PROVIDED, HOWEVER, that the short-line railroad must be 

a Class II or Class III railroad neither owned nor operated by BNSF or any BNSF affiliate.  In 

addition, the new rail line must be either (i) an extension of an existing Class II or Class III 

carrier that does not connect with UP or (ii) a new Class II or Class III carrier.  BNSF shall not 

be entitled to interchange traffic with a Class II or Class III carrier  at such a new interchange on 

a Trackage Rights Line if the traffic originates or terminates at a Shipper Facility that is now 

served solely by UP unless the Shipper Facility qualifies as a New Shipper Facility or unless the 

new line qualifies as a build-in or build-out under this Agreement. 

(l) In addition to the right to serve build-in/build-out lines specified in Sections 4(a), 

5(a) and 6(c) of this Agreement, BNSF shall have the right to serve a new build-in/build-out line 

constructed to reach a facility that was, prior to September 11, 1996, solely served by either UP 

or SP and would be open to two railroad service upon construction of the build-in/build-out line 

(i) to a point on lines owned by SP on September 11, 1996, in the case of facilities solely served 

by UP, or (ii) to a point on lines owned by UP on September 11, 1996, in the case of facilities 

solely served by SP.  UP shall grant BNSF Overhead Trackage Rights necessary for BNSF to 

reach the build-in/build-out line.  The routing of such trackage rights shall seek to minimize the 
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operating inconvenience to UP, consistent with ensuring that BNSF can provide competitive 

service. 

(m) Where this Agreement authorizes BNSF to utilize haulage to provide service, the 

fee for such haulage shall be $.50 per car mile plus a handling charge to cover handling at the 

haulage junction with BNSF and to or from a connecting railroad or third party contract switcher.  

The handling charge shall be $50 per loaded or empty car for intermodal and carload and $25 per 

loaded or empty car for unit trains with unit train defined as 67 cars or more of one commodity 

in one car type moving to a single destination and consignee.  UP/SP shall bill BNSF the $50 per 

car handling charge for all cars and, upon receipt of appropriate documentation from BNSF 

demonstrating that business assessed the $50 per car handling fee was a unit train, adjust prior 

billings by $25 per car for each car BNSF demonstrates to have been eligible for the $25 per car 

handling charge for unit trains.  Where UP/SP is providing reciprocal switching services to 

BNSF at “2-to-1” Shipper Facilities as provided for in Section 9(i) of this Agreement, the per car 

handling charge shall not be assessed at the point where such reciprocal switch charge is 

assessed.  The haulage fee and handling charge set forth above as of September 25, 1995, shall 

be adjusted upwards or downwards in accordance with Section 12 of this Agreement. 

(n) In the event, for any reason, any of the trackage rights granted under this 

Agreement cannot be implemented because of the lack of sufficient legal authority to carry out 

such grant, then UP/SP shall be obligated to provide an alternative route or routes, or means of 

access of commercially equivalent utility at the same level of cost to BNSF as would have been 

provided by the originally contemplated rights. 

(o) In the event UP determines to terminate or not renew a lease to an Existing 

Transload Facility to which BNSF gained access as a result of this Agreement or the conditions 
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imposed on the UP/SP merger and BNSF has previously entered into a contract to provide 

transportation services to the Existing Transload Facility, UP shall extend the lease for the 

remaining period of such transportation contract or for a period not to exceed 24 months, 

whichever period is shorter. 

9. Trackage Rights - General Provisions 

(a) The compensation for operations under this Agreement shall be set at the levels 

shown in the following table as subsequently indexed under the 1995 Agreement: 

 Table I 
 Trackage Rights Compensation 
 (mills per ton-mile) 
 
     Keddie-Stockton/Richmond All Other Lines 
 
Intermodal and Carload    3.48    3.1 
Bulk (67 cars or more of    3.0    3.0  
     one commodity in one 
     car type) 
 

These rates shall apply to all equipment moving in a train consist including locomotives.  

The rates shall be escalated in accordance with the procedures described in Section 12 of this 

Agreement.  The owning line shall be responsible for maintenance of its line in the ordinary 

course including rail relay and tie replacement.  The compensation for such maintenance shall be 

included in the mills per ton mile rates received by such owning line under this Agreement. 

(b) BNSF and UP/SP will conduct a joint inspection to determine necessary 

connections and sidings or siding extensions associated with connections, necessary to 

implement the trackage rights granted under this Agreement.  The cost of such facilities shall be 

borne by the party receiving the trackage rights which such facilities are required to implement.  

Either party shall have the right to cause the other party to construct such facilities.  If the 

owning carrier decides to utilize such facilities constructed by it for the other party, it shall have 
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the right to do so upon payment to the other party of one-half (½) the original cost of 

constructing such facilities. 

(c) Capital expenditures on the Trackage Rights Lines and on lines over which BNSF 

is granted Overhead Trackage Rights will be handled as follows: 

(i) UP/SP shall bear the cost of all capacity improvements that are necessary 

to achieve the benefits of its merger as outlined in the application filed 

with the ICC for authority for UP to control SP.  The operating plan filed 

by UP/SP in support of the application shall be given presumptive weight 

in determining what capacity improvements are necessary to achieve these 

benefits. 

(ii) Any capacity improvements other than those covered by subparagraph (i) 

above shall be shared by the parties based upon their respective usage of 

the line in question, except as otherwise provided in subparagraph (iii) 

below.  That respective usage shall be determined by the 12 month period 

prior to the making of the improvement on a gross ton mile basis. 

(iii) For 18 months following UP’s acquisition of control of SP, BNSF shall 

not be required to share in the cost of any capital improvements under the 

provision of subparagraph (ii) above. 

(iv) BNSF and UP/SP agree that a capital reserve fund of $25 million, funded 

out of the purchase price listed in Section 10 of this Agreement, shall be 

established.  This capital reserve fund shall, with BNSF’s prior consent 

which will not unreasonably be withheld, be drawn down to pay for 

capital projects on the Trackage Rights Lines that are required to 

REDACTED – TO BE PLACED ON PUBLIC FILE



 

35 

accommodate the operations of both UP/SP and BNSF on those lines, but 

in any event shall not be used for expenditures covered by subparagraph 

(i) above.  Any disputes over whether a project is required to 

accommodate the operation of both parties shall be referred to binding 

arbitration under Section 15 of this Agreement. 

(v) If both UP/SP and BNSF intend to serve New Shipper Facilities located 

subsequent to UP’s acquisition of control of SP as authorized by Sections 

1(b), 3(c), 4(b), 5(b), 6(d), and 8(i) of this Agreement, they shall share 

equally in any capital investment in such connections and sidings and 

siding extensions or other support facilities required by both UP and 

BNSF to provide rail service to such New Shipper Facility.  If only one 

railroad initially provides such service, the other railroad may elect to 

provide service at a later date, but only after paying to the railroad initially 

providing such service 50% of any capital investment (including per 

annum interest thereon) made by the railroad initially providing rail 

service to the New Shipper Facility.  Per annum interest shall be at a rate 

equal to the average paid on 90-day Treasury Bills of the United States 

Government as of the date of completion until the date of use by the other 

railroad commences.  Per annum interest shall be adjusted annually on the 

first day of the twelfth (12th) month following the date of completion and 

every year thereafter on such date, based on the percentage increase or 

decrease, in the average yield of 30-year U.S. Treasury Notes for the prior 

year compared to their average yield in first year of completion of the 
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access to such industry or industries.  Each annual adjustment shall be 

subject, however, to a “cap” (up or down) of two percentage points more 

or less than the prior year’s interest rate. 

(d) Subject to the terms of the Dispatching Protocols attached hereto as Exhibit D and 

incorporated herein, the management and operation of the lines over which the parties have 

granted trackage rights to each other pursuant to this Agreement (“Joint Trackage”) shall be 

under the exclusive direction and control of the owning carrier, and the owning carrier shall have 

the otherwise unrestricted power to change the management and operations on and over Joint 

Trackage as in its judgment may be necessary, expedient or proper for the operations thereof 

intended.  Trains of the parties utilizing Joint Trackage shall be given equal dispatch without any 

discrimination in promptness, quality of service, or efficiency in favor of comparable traffic of 

the owning carrier.  Trains operating in the Houston terminal shall be routed over the most 

efficient routes as necessary to avoid delays and congestion, even routes over trackage over 

which the operating carrier has no operating rights. 

The owning carrier shall keep and maintain the Joint Trackage at no less than the track 

standard designated in the current timetable for the applicable lines subject to the separate 

trackage rights agreement.  The parties agree to establish a joint service committee to regularly 

review operations over the Joint Trackage lines. 

In the event the owning carrier determines to sell or remove from service a Joint 

Trackage line and/or any associated facilities, the owning carrier shall provide the other carrier 

with reasonable written notice of such determination.  Any such sale to a third party shall be 

expressly made subject to the terms and conditions of this Agreement, and the owning carrier 
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shall remain responsible as to the obligations imposed on it herein in the event the third party 

purchaser does not fulfill those obligations. 

(e) Each party shall be responsible for any and all costs relating to providing 

employee protection benefits, if any, to its employees prescribed by law, governmental authority 

or employee protective agreements where such costs and expenses are attributable to or arise by 

reason of that party’s operation of trains over Joint Trackage.  To the extent that it does not 

violate existing agreements, for a period of three years following acquisition of control of SP by 

UP, BNSF and UP/SP shall give preference to each other’s employees when hiring employees 

needed to carry out trackage rights operations or operate lines being purchased.  The parties shall 

provide each other with lists of available employees by craft or class to whom such preference 

shall be granted.  Nothing in this Section 9(e) is intended to create an obligation to hire any 

specific employee. 

(f) The trackage rights grants described in this Agreement and the purchase and sale 

of line segments shall be included in separate trackage rights and line sale agreement documents 

respectively of the kind and containing such provisions as are normally and customarily utilized 

by the parties, including exhibits depicting specific rail line segments, and other provisions 

dealing with maintenance, improvements, and liability, subject to more specific provisions 

described for each grant and sale contained in this Agreement and the general provisions 

described in this section.  BNSF and UP/SP shall elect which of their constituent railroads shall 

be a party to each such trackage rights agreement and line sale and shall have the right to assign 

the agreement among their constituent railroads.  The parties shall use their best efforts to 

complete such agreements by June 1, 1996.  If agreement is not reached by June 1, 1996 either 

party may request that any outstanding matters be resolved by binding arbitration with the 
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arbitration proceeding to be completed within sixty (60) days of its institution.  In the event such 

agreements are not completed by the date the grants of such trackage rights are to be effective, it 

is intended that operations under such grants shall be commenced and governed by this 

Agreement. 

(g) All locations referenced herein shall be deemed to include all areas within the 

switching limits of the location designated by tariff, clarified to the extent necessary by publicly-

available information, in effect as of September 25, 1995, and access to such locations shall 

include the right to locate and serve new auto and intermodal facilities at such locations.   

(h) The tenant carrier on the Joint Trackage shall have the right to construct, or have 

constructed for it, for its sole use exclusively owned or leased facilities, including, without 

limitation, automobile and intermodal facilities, storage in transit facilities, team tracks and yards 

along the Joint Trackage pursuant to the following terms and conditions: 

(i) The party wishing to construct such exclusively owned facilities for its 

sole use shall submit its plans to the other party for its review and 

approval, which approval shall not be unreasonably withheld or delayed; 

(ii) In the case of the construction of team tracks and ancillary facilities, 

including loading facilities and necessary track connections, the parties 

shall work cooperatively with each other to enable such construction; 

(iii) Such exclusively owned or leased and used facilities shall not (i) impair 

the other party's use of the Joint Trackage, (ii) prevent or unduly hinder 

the other party's access to existing or future customers or facilities served 

from the Joint Trackage, or (iii) impair access to other exclusively owned 

facilities then in existence; and 
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(iv) If jointly owned or leased and used property is to be used for the 

construction of such exclusively owned or leased and used facilities, the 

party so constructing such exclusively owned or leased and used facilities 

shall reimburse the other party for its ownership of the jointly owned 

property so utilized at 50% of its then current fair market value.  If the 

tenant carrier uses property of the owning carrier for the construction of 

exclusively owned or leased and used facilities, the tenant carrier shall 

reimburse the owning carrier for its ownership of the property at 100% of 

its then current fair market value. 

(i) Where UP/SP provides reciprocal switching services to BNSF under this 

Agreement, UP/SP will do so at a rate of no more than $130 per car as of September 25, 1995, 

adjusted pursuant to Section 12 of this Agreement, and all such reciprocal switching services 

shall be provided on an impartial basis.  In the event BNSF's access to a Shipper Facility 

pursuant to this Agreement is effected by means of a third party contractor, (i) any associated 

third party switch fee shall be paid by UP/SP, (ii) BNSF shall pay to UP/SP the applicable 

reciprocal switch fee established between the parties to this Agreement, and (iii) BNSF shall 

neither be entitled to become an assignee of UP/SP nor become eligible to enter into a separate 

agreement with the shipper so served.   

(j) It is the intent of the parties that BNSF shall, where sufficient volume exists, be 

able to utilize its own terminal facilities for traffic handled by BNSF under the terms of this 

Agreement.  These locations include Salt Lake City, Ogden, Brownsville and San Antonio, and 

other locations where such volume develops.  Facilities or portions thereof presently utilized by 

UP or SP at such locations shall be acquired from UP/SP by lease or purchase at normal and 
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customary charges.  Upon request of BNSF and subject to availability and capacity, UP/SP shall 

provide BNSF with terminal support services including fueling, running repairs and switching.  

UP/SP shall also provide intermodal terminal services at Salt Lake City, Reno, and San Antonio.  

UP/SP shall be reimbursed for such services at UP’s normal and customary charges.  Where 

terminal support services are not required, BNSF shall not be assessed additional charges for 

train movements through a terminal.  BNSF shall also have equal access, along with UP/SP, to 

all SP Gulf Coast storage in transit facilities (“SIT”) (i.e., those SP facilities at Dayton, East 

Baytown, and Beaumont, TX), on economic terms no less favorable than the terms of UP/SP’s 

access, for storage in transit of traffic handled by BNSF under the terms of this Agreement, 

including, but not limited to, traffic to or from Shipper Facilities to which BNSF gained access 

under the terms of this Agreement.  UP/SP agree to work with BNSF to locate additional SIT 

facilities on the Trackage Rights Lines and on lines over which BNSF is granted Overhead 

Trackage Rights to serve a build-in/build-out line as necessary. 

(k) BNSF may, subject to UP/SP’s consent,  use agents for limited feeder service on 

the Trackage Rights Lines and on lines over which BNSF is granted Overhead Trackage Rights 

to serve a build-in/build-out line. 

(l) BNSF shall have the right to inspect the UP and SP lines over which it obtains 

trackage rights under this Agreement and require UP/SP to make such improvements under this 

section as BNSF deems necessary to facilitate its operations at BNSF’s sole expense.  Any such 

inspection must be completed and improvements identified to UP/SP within one year of the 

effectiveness of the trackage rights. 

(m) BNSF shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 
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existing trackage rights) intersect with Trackage Rights Lines or lines it will purchase pursuant to 

this Agreement.  UP/SP shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 

existing trackage rights) intersect with lines over which it will receive trackage rights pursuant to 

this Agreement.  BNSF shall also have the right, at the option of the City Public Service Board of 

San Antonio, TX, to connect for movement to and from Elmendorf, TX, where BNSF's trackage 

rights granted pursuant to this Agreement intersect at SP Junction (Tower 112) with the existing 

trackage rights SP has granted to City Public Service Board of San Antonio, TX. 

(n) In the event UP/SP institute directional operations over any Trackage Rights Line 

or on lines over which BNSF is granted Overhead Trackage Rights, (i) UP/SP shall provide 

BNSF with reasonable notice of the planned institution of such operations and shall adjust, as 

appropriate, the trackage rights granted to BNSF pursuant to this Agreement so as to avoid 

impairing BNSF’s ability to provide competitive service on a Trackage Rights Line, and (ii) 

BNSF shall operate in accordance with the flow of traffic established by such directional 

operation; PROVIDED, HOWEVER, that any rights granted to BNSF as a result of UP/SP's 

institution of directional operations shall be Overhead Trackage Rights only, and PROVIDED 

FURTHER that BNSF shall have the right, on any Trackage Rights Line over which directional 

operations have been instituted (including lines on which BNSF received Overhead Trackage 

Rights to serve a point listed or described in Section 8(i) of this Agreement or a build-in/build-

out line), to operate against the flow of traffic if it is reasonably necessary to do so for BNSF to 

provide competitive service to shippers on the line which are accessible to BNSF (including 

service to New Shipper Facilities and build-in/build-out lines) over such line including but not 

REDACTED – TO BE PLACED ON PUBLIC FILE



 

42 

limited to circumstances where UP operates against the flow of traffic with trains of the same or 

similar type for the same shipper(s) or for shipper(s) in the same general area. 

10. Compensation for Sale of Line Segments 

(a) BNSF shall pay UP/SP the following amounts for the lines it is purchasing 

pursuant to this Agreement: 

Line Segment Purchase Price 

Keddie-Bieber $ 30 million 

Dallas-Waxahachie    20 million 

Iowa Jct.-Avondale MP 16.9 
       (includes UP’s Westwego 
       intermodal yard; SP’s 
       old Avondale yard; 
       and SP’s Lafayette yard) 

 100 million 

 

(b) The purchase shall be subject to the following terms: 

(i) the condition of the lines at closing shall be at least as good as their 

current conditions as reflected in the current timetable and slow orders 

(slow orders to be measured by total mileage at each level of speed 

restrictions). 

(ii) includes track and associated structures together with right-of-way and 

facilities needed for operations. 

(iii) indemnity for environmental liabilities attributable to UP/SP’s prior 

operations. 

(iv) standard provisions for sales of this nature involving title, liens, 

encumbrances other than those specifically reserved or provided for by 

this Agreement. 
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(v) assignment of associated operating agreements (road crossings, crossings 

for wire and pipelines, etc.). Non-operating agreements shall not be 

assigned. 

(vi) removal by UP/SP, from a conveyance, within 60 days of the closing of 

any sale, of any non-operating real property without any reduction in the 

agreed upon purchase price. 

(vii) the purchase will be subject to easements or other agreements involving 

telecommunications, fiber optics or pipeline rights or operations in effect 

at the time of sale. 

BNSF shall have the right to inspect the line segments and associated property to be sold 

and records associated therewith for a period of ninety days from the Effective Date of this 

Agreement to determine the condition and title of such property.  At the end of such period, 

BNSF shall have the right to decline to purchase any specific line segment or segments.  In such 

event, UP/SP shall grant BNSF overhead trackage rights on any such segment with 

compensation to be paid, in the case of Avondale-Iowa Junction on the basis of the charges set 

forth in Section 9(a) of this Agreement, and in the case of Keddie-Bieber on a typical joint 

facility basis with maintenance and operating costs to be shared on a usage basis (gross ton miles 

used to allocate usage) and annual interest rental equal to the depreciated book value times the 

then current cost of capital as determined by the ICC times a usage basis (gross ton miles).  In 

the case of Dallas-Waxahachie, operations would continue under the existing trackage rights 

agreement. 

(c) Prior to closing the sale of SP’s Iowa Jct.-Avondale line (the “IJA Line”), 

representatives of UP/SP and BNSF shall conduct a joint inspection of the IJA Line to consider 
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whether its condition at closing meets the standard established in Section 10(b)(i) of this 

Agreement.  If the representatives of the parties are unable to agree that the condition of the IJA 

Line meets this standard, then BNSF shall place $10.5 million of the purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall take place.  After closing the parties 

shall mutually select an independent third party experienced in railroad engineering matters (the 

“Arbitrator”) who shall arbitrate the dispute between the parties as to whether the condition of 

the IJA Line is in compliance with Section 10(b)(i) of this Agreement.  Arbitration shall be 

conducted pursuant to Section 15 subject to the foregoing qualification that the Arbitrator be 

experienced in railroad engineering matters.  If the Arbitrator finds the IJA Line is below the 

standard, the Arbitrator shall determine the amount (which shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out of the escrow fund to BNSF with the balance, if any, paid to UP/SP.  Any amount so paid to 

BNSF out of the escrow fund to bring the IJA Line into compliance with the standard shall be 

used by BNSF exclusively to that end (or to reimburse BNSF for funds previously expended to 

that end) and UP/SP shall not, as a tenant on the IJA Line be billed for any work undertaken by 

BNSF pursuant to the provisions of this Section 10(c). 

11. Term 

This Agreement shall be effective upon execution (which occurred on September 25, 

1995) (the “Effective Date”) for a term of ninety-nine years, PROVIDED, HOWEVER, that the 

grants of rights under Section 1 through 8 shall be effective only upon UP’s acquisition of 

control of SP, and provided further that BNSF may terminate this Agreement by notice to UP/SP 

given before the close of business on September 26, 1995, in which case this Agreement shall 

have no further force or effect.  This Agreement and all agreements entered into pursuant or in 

relation hereto shall terminate, and all rights conferred pursuant thereto shall be canceled and 
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deemed void ab initio, if, in a Final Order, the application for authority for UP to control SP has 

been denied or has been approved on terms unacceptable to the applicants, PROVIDED, 

HOWEVER, that if this Agreement becomes effective and is later terminated, any liabilities 

arising from the exercise of rights under Sections 1 through 8 during the period of its 

effectiveness shall survive such termination.  For purposes of this Section 11, “Final Order” shall 

mean an order of the STB, any successor agency, or a court with lawful jurisdiction over the 

matter which is no longer subject to any further direct judicial review (including a petition for 

writ of certiorari) and has not been stayed or enjoined. 

12. Adjustment of Charges 

All trackage rights charges under this Agreement shall be subject to adjustment upward 

or downward July 1 of each year by the difference in the two preceding years in UP/SP’s system 

average URCS costs for the categories of maintenance and operating costs covered by the 

trackage rights fee.  “URCS costs” shall mean costs developed using the Uniform Rail Costing 

System.  

The rates for reciprocal switching services established in Section 9(i) and for haulage 

service established in Section 8(m) shall be adjusted upward or downward each July I of each 

year to reflect fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not 

adjusted for changes in productivity (“RCAF-U”) published by the Surface Transportation Board 

or successor agency or other organizations.  In the event the RCAF-U is no longer maintained, 

the parties shall select a substantially similar index and, failing to agree on such an index, the 

matter shall be referred to binding arbitration under Section 15 of this Agreement. 

The parties will agree on appropriate adjustment factors if not covered herein for 

switching, haulage and other charges. 
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Upon every fifth anniversary of the effective date of this Agreement, either party may 

request on ninety (90) days notice that the parties jointly review the operation of the adjustment 

mechanism and renegotiate its application.  If the parties do not agree on the need for or extent of 

adjustment to be made upon such renegotiation, either party may request binding arbitration 

under Section 15 of this Agreement.  It is the intention of the parties that rates and charges for 

trackage rights and services under this Agreement reflect the same basic relationship to operating 

costs as upon execution of this Agreement (September 25, 1995). 

13. Assignability 

This Agreement and any rights granted hereunder may not be assigned in whole or in part 

without the prior consent of the other parties except as provided in this section.  No party may 

permit or admit any third party to the use of all or any of the trackage to which it has obtained 

rights under this Agreement, nor under the guise of doing its own business, contract or make any 

arrangement to handle as its own trains, locomotives, cabooses or cars of any such third party 

which in the normal course of business would not be considered the trains, locomotives, 

cabooses or cars of that party.  In the event of an authorized assignment, this Agreement and the 

operating rights hereunder shall be binding upon the successors and assigns of the parties.  This 

Agreement may be assigned by either party without the consent of the other only as a result of a 

merger, corporate reorganization, consolidation, change of control or sale of substantially all of 

its assets. 

14. Government Approvals 

The parties agree to cooperate with each other and make whatever filings or applications, 

if any, are necessary to implement the provisions of this Agreement or of any separate 

agreements made pursuant to Section 9(f) and whatever filings or applications may be necessary 

to obtain any approval that may be required by applicable law for the provisions of such 
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agreements.  BNSF agrees not to oppose the primary application or any related applications in 

Finance Docket No. 32760 (collectively the “control case”), and not to seek any conditions in the 

control case, not to support any requests for conditions filed by others, and not to assist others in 

pursuing their requests.  BNSF shall remain a party in the control case, but shall not participate 

further in the control case other than to support this Agreement, to protect the commercial value 

of the rights granted to BNSF by this Agreement, and to oppose requests for conditions by other 

parties which adversely affect BNSF; PROVIDED, HOWEVER, that BNSF agrees to reasonably 

cooperate with UP/SP in providing testimony to the ICC necessary to demonstrate that this 

Agreement and the operations to be conducted thereunder shall provide effective competition at 

the locations covered by the Agreement.  UP/SP agree to support this Agreement and its 

implementation and warrant that it has not entered into agreements with other parties granting 

rights to other parties granted to BNSF under this Agreement.  UP/SP agree to ask the ICC to 

impose this Agreement as a condition to approval of the control case.  During the pendency of 

the control case, UP and SP shall not, without BNSF’s written consent, enter into agreements 

with other parties which would grant rights to other parties granted to BNSF or inconsistent with 

those granted to BNSF under this Agreement which would substantially impair the overall 

economic value of rights to BNSF under this Agreement. 

15. Arbitration 

Except as otherwise provided by any decision of the STB or by separate agreement, 

unresolved disputes and controversies concerning any of the terms and provisions of this 

Agreement or the application of charges hereunder shall be submitted for binding arbitration 

under Commercial Arbitration Rules of the American Arbitration Association which shall be the 

exclusive remedy of the parties. 
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16. Further Assurances 

The parties agree to execute such other and further documents and to undertake such acts 

as shall be reasonable and necessary to carry out the intent and purposes of this Agreement. 

17. No Third Party Beneficiaries 

This Agreement is intended for the sole benefit of the signatories to this Agreement.  

Nothing in this Agreement is intended or may be construed to give any person, firm, corporation 

or other entity, other than the signatories hereto, their permitted successors and permitted 

assigns, and their affiliates any legal or equitable right, remedy or claim under this Agreement. 

 
UNION PACIFIC RAILROAD COMPANY 

 
By:  
Title:  

 
 

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

 
By:  
Title:  
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Exhibits to Restated and Amended BNSF Settlement Agreement 

Exhibit A - List of ''2-to- l '' Points 

Exhibit B -- Te1m Sheet for UP/SP-B~NSF Proportional Rate _A.greement Covering I-5 
Corridor 

ExhibitC-SchematicdrawingofUI>'sMainLineNo. l between MP 14.11 and 10.38, 
UP's Westwego inte1modal te11ninal, and SP''s old Avondale Yard (together with the fueling and 
mechanical facilities located thereon) 

Exhibit D -- Dispatching Protocols 

Exhibit E -- ''2-to-1 Point Identification Protocol'' 

Exhibit F -- Overhead Trackage Rigblts Lines 
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EXIflBIT A 

LIST OF "2-TO-J" POJNTS 

Poinl• Rc1cm:d lo in Section l(b) 

Provo UT 
Sall Lake City UT 
Ogden UT 
Jronton UT 
G:uexUT 
Pioneer I.IT 
Oartield/Smelierl!\-!Jlgna UT (access to Kennecott private railway) 
Geneva I.IT 
Clearfield UT 
Woods Cross UT 
Relico UT 
Evon• UT 
Little Mountam LIT 
Weber loduitrial Park UT 
North Salt Lake Ci1Y UT 
American Foitc UT 
Orem UT 
Points Otl paired track from Weso NV 10 Alazon NV 
Reno NV (only intcnnodal, automotive [BNSF must e&U.blish its own 

automotive facility], transloJlding, nnd new shipp,,r facilities) 
Herlong CA 
Johnson lndtL~:il Park at Sncrruncnlo CA 
West Sacramento CA (Farmers Rice) 
Port of Sacramento CA 
Points between Oakland CA and San Jose CA (including Wruni Springs CA, 

Frocmonl CA, Elmhurst CA, Shlnn CA, Kobler CA, and Melrose CA) 
s~n Jose CA 

Points Refcrrod 10 jn Section l(a) 

OmarioCA 
La Habra CA 
Fidlc:non CA 
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l'9iu•~ Rpfcm:d to in Scc1jon 40!) 

Brownsville TX 
Port of Brownsville TX 
Port of co.,,us Christi 
Harlingen TX 
Corpus atristi TX 
Sinton TX 
San Antonio TX 
Elmendorf TX 
Halstead TX (LCRA plant) 
Wacri TX 
Points on Sieml Blanca-Bl Paso line 

Points Referred to in S-oction Slb) 

Baytown TX 
Amelia TX 
Or'JngcTX 
Mont Belvieu TX (Amoco, E~on, Chevron plants) 
Eldon, TX (Bayer plant) 
Harbor, LA 

.Pojnts Referred to in Section 6(d) 

Camden f\R 
Pinc Buff AR 
FairOwAR 
BaldwmAR 
Linle Rock AR 
North Llule Rock AR 
East Little Rock AR 
Forreit City, AR 
Paragould AR 
Dexter MO 
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EXHIBIT B 

TERM SHEET FOR 
UP/SP•BNSF PROPORTIONAL RATE 

AGREEMENT COVERING 
1-5 CORRIDOR 

BNSF tnckage n;t,11111 the •1-S" 00ffldor "41 &llow BNSF to handle uaffic on 
a singi. l ne basis lhal cu11enlly mc1Vel via pint SN-SP routu 'Tllla Agreement will en&ble 
UPSP 1Xl CIO(T1)ete with BNSF tor that traffic and to make rates, 1.1sing the p,oportlonat ratn, 
to and from an polntl UP/SP H,VH in Ult eovertd ttmto,y dHCri~d below. 

Cgyt[ld ltcIIIA'Y 

Traffic molling l>etwffn the following areas r\OM of Portland, Oregon and 
west or Billings and Havre, Monw,a: 

Canacfian Interchanges in Vancouver area 
Pointa north of Seattle and w111 or CaacadH 
Pointa south of and inclucing Sealllt and w11t of Cascades 
Washir,gton points Hit of Cucades ar1d w111 of and Including Spok.ane 
PQln11 Hit or Spokane and wHt ol BilPngs and Havre 

and polnts in 

Arizona, 
Cafifomla, 
Colorado, 
NewMe•ico, 
Nevada, 
OrtQOn, 
Utah, 
Texas wast of Monahan, and Sanderson, and 
00nnac.1ion1 to Mexloo 11 El Paso and to the west 

JCIIUS CAY9rtd 

Trafflc covered ~n bt al 00mmodide.s (car1oad. lnttm-odal and b\11k) moving 
both southbound and northbound. All wa loaded or made empty on BNSF line& In tllt 
Covered Terr'itory (Including reloads) and cars reeeiv1d in Interchange. 
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prpportlQCI I !lln 

A third pany, aucll as a ~,ot aecounUng lirm Ol' other tata~ 
IJ'a/\lpC)ltl,COft 00tlSUll;at,t ~ ·col\SUl!anr), will Ile ~loyed 10 compute the O'OOOllion&J 
taltl. TM ~ pt0ra11111aJ1 be ll'lt ratio Of (1) BNSF .,,. .. , bt:WHft ar,u nonh 01 
Portland or inlttehang, norlll of Portland end SP lntaret,ange at Portland to (b) BNSF 
singl►~na miles from BNSF origin or inttrdlange l0 BNSF dts~nation or interchange. 

na con1u111nt wlll develop • table or ntt ton milt rates (net or rtrunc11. 
aJlowanON. and retlalll). TIiis WIie 'Nill bt In nwrb term bated on COIM'lodil)', w type. 
and 11H no/tho/ Portland, °'9gon. Thi II.IH lhown In Ille l!\ll!bt will !)t by QOITI/TIOdity 
&1 lhe ).4ig,I STCC laYeJ and by CV IYPI tor IT\0'1911\lnt btiw.tll eac:h of It-.. .,... no:M 
of Pol11al\d, Oregon, and tl'le Portland ln1trcllange. The nt110n mile ratea WII bt baltO 
on movtman11 llttwNn Hell of 111, area, north of Portland and t11I group or 1tatt1 
(Including conntd!ons to Mexico) ll1ttd abova. TIie initia l 11111 win be dtrivad b111d on 
u,e BN•SP ponlon of BN-SP lntlr1ine ratll (nit ol rlfundl , allOqnces, and llbllH) In 
t fftc:t ,n thl quatte1 prtc:tdiJ\g aoqusruon ol SP by UP. 

Thi Ml rcn mile rate tor Heft commcdit)'/C&I IYPI ll'lall be • ftigllled 
average ol u,e rates applieabte to movemtnt1 of net, suer. commodityfcar type betw11n 
u,, po1nta ~•tad 1bo111. An uamplt of 1h11 compvtalion ls anachtd. 

Ne-w mas 1MB bl derivtd ucti IIUtlMq.Jent c,..,lltlf. Ill 1ucs~n1 quarws. 
1M ra:11 'M.D lncfUdt I p,o,all cl llolh SP-BNSF inlltllnl ra:et (Ml o1 relund~ allawttlc:as, 
and IIDIIII) and BNSF •lng'•-liM 1'&111 (net of ratunds. al owancn. and ra1m11). Al 
suet\ ame u a ,. .. can be developed lor a partlcular commoa.ry/c.a, type on tna buls ol 
I BNSF 11ngla-fiM rat• !hen Mllfl ntte 1_dju1tment1 tor IUCII commodity/Cal typl 1hd be 
buad aolat~ on BNSF aln;le•Mne ratH. All oomputaliona o1 net l0n milt ratH will be 
baud on ra1H NI actualt~ moved traffic. 

UPJSP agree IN1 any rate It publJlln ran.ct Ole propo-t11ona! rate from 
Iha latHl qu-ana,ty study and BNSF'1 dMtlOl'I lllall bt that &rnOUnL M~menla using 
proporvonal ratH ahaA bt lnterine INSf'•UPISP m011al'Mfltl and wil be bined 
aocordrngly. Propor11on&J ratta used by UP/SP 1/1 contracts wlll be Htallltd on 111e aame 
buia II UP/SP'a ,., .. ete aseallted. BNSf' and UP/SP WIii lllabUah proetdurH to 
enaire that In selllng lnterrl'le accounta UP/SP•• and BNSF'a r111aruia soutn of PoJ'lllncl 
is not Cl<lelotld to Iha otnar. 

4PPIJSIIIOD 

The net 10n milt re.tu In each call of Iha matrb will be appled l0 the BN 
mnuge al'ld the utociatld net 10na from 11,u nonn of Portland to Portland lnttn:tw,ge 
to davaiop Ula proportional 1111 to Ille Ponl&/ld inlarchange. 
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Strvtce 

BNSF shall accept, handle, siwitch and deliver traffic moving under this 
Agreement without any discrimination in promplnen, quality of service; or efficiency in 
favor of comparable traffic moving in BNSPs account. UP/SP nu the right to provide 
equipmenL BNSF will work with UP/SP to estabish and provide trackage for strategically 
located car distribution points in BN territory. To the extent justified by business volumes, 
BNSF will continue operating vancower, BC-Portland (SP Interchange) tralns comparable 
to eN Nos. 111 and 112. BNSF will cooperat-e with UP/SP to establish necessary blocks 
to provide efficient and competitive service 011 traffic moving under the proportional rate. 

Third Plrtt Cpnault■nt 

The third party consultant shall be jointly employed by UP/SP and BNSF. 
The parties will share equally in the expens:e of employlng such third party consultant. 
Both UP/SP and BNSF shall have the right to audit the wor1< of the third party consultant 
and agree to share in any irregularities found In this work and cooperate to work with tne 
third party consultant to establish procedures to promptly correct those deficiencies. The 
third party consultant shall be required 10 remain impartial between UP/SP and BNSF. Any 
breach of tl'le impartiality reciuiramen1 shall result in the termination ol sueh third party 
consultant and the seleetion of a new consulitant by the parties. 
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3. 

4. 

5. 

E~e,mpIe of Revenue Ptr Ton Mile 
Calcu lation by Origin•Cestination Cell 

Cel l tnelr.ides Car Type and Commodity 

Assumption : Movt3 

BNSF Revenue Per Car From $5000 
O/D Areas North of Pan.land to 
Destination States 

8NSF Miles From 0/0 Areas North 1000 
of Penland to Destination States 

BNSF Net Tons From 0/0 Areas 100 
North or Ponland to Destination States 

BNSF Number of Carloads From 0/0 10 
Areas North or Portland to Destination States 

BNSF Miles Between Actual Polnt or 300 
Origin to Interchange and Penland 

Move2 

$2000 

500 

50 

5 

200 

A. Aevenue/NTM Factor (Computed by Consultant tor Eac~ Call In Mattix} 

rm .x {4) (for afl moves) 

B. 

f2) X GU 
!,(4) 

sooo x 10 + 2ooox 5 
l 000 x 100 500 x SO • S0.06/NTM 

10+5 

Compute BNSF Division on a Specific Move 

(A) X (5) X {3) 
$0.06 X 300 X 100 • $1800 
$0.08 X 200 X SO • $ 600 
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s. 

BNSF - UP/SP DISPA TCHINC PROTOCOLS 

Ai a1r••d: Due Clifton· BNSF 
H:ank J ay - SP 
Steve &rkley - '1.JP 

Aprill-', 199, 

S1W: These protocols llpply on llll r:iil line segments where Burlington Nonhcm 
ltailtoad Comp:iny or The Atchison. Topeka & S:i.nu Fe !Uilw:iy Compmiy {which wm be 
referred to jointly or individ~llt u ~eNSt) hns tr3clugc rights over tr.icks oflhe cntir,, 
or e111itics resultiog frcm the metier of the niil iiflili3tes of Union Pacific COt'pOfflion 1.t1d 
Southern P;icilk Rail Corporation (which will be rcti:trcd to jointly or individu~ly llS 

wUl'ISP"1 iLnd on all rail line scimmts where Ul'/SP hu tracbj<: riahts ov-cr tncks of 
BNSF. All such r:iit lines will be referred 10 llS ~joint incuge w! will include all c111Tcn1 
joiat line ~lcaie rights." 

~ : To ensure~! BNSF llnrl UP/SP trains opcoling on joint tr:ickagc arc given 
¢q~ dispatd1 without any uiscrimin:J.tion in promptne:ss, qu:uity of service l)f efficiency 
and that the competitiveness o( tenant 09Crutions on joint tr.1elcm1c ls not ad 'olel"S"-ly 
affected by die fact ~t the other railroad owns th• track. 

Genco! IQ1truc1jgn1: BNSF :llld UP/SP will isJUc written iRW1.Jctions to ;ill pc~nncl 
(includioa supervisors) l'C$p0Dsiblc for tr:iin dispatching on joint tr:ick:agc th:11 trains of the 
tt:11.111t .1tt to be dispuched a;ictly as if they were trains of the s:i.me cl.ass of the owner 
and aivcn equal ttt:Jbnent wltb tr.lins of the ownor. These ioSIJ'Uctions wttl be ls~ucd at 
aa,rced intcr,,als or at the request of either party. 

Monltaclo• Sx,tcms: At die request and cxpen:s.c of the tcnanL the owner wtll make 
available wmputer terminals, facilities or capabilities comparable to tbo:s.c available to its 
own dispatchers 1howin11 joint tnck:age it dispatches w that tne tenant e3n rnooitor tbe 
handling of its trai0.1 by the owner. 

Icaio In[grmatlpn: The i:mant will provide 10 the owner. and regularly update. 
information about its upec1Cd tnin operations aod schedule$ (inctudina priorities. time 
commitments, hol1q)O"'ct per iniliag ton, etc.) over joiat trackaae. preferably usina 
elcctr®ic data intm:h~e. Parties will establish NII time standards by train category 
bued oa eiq,c~ed tnin volumCJ foe each line segment lflnia volumes arc diffcrcat than 
cxpec1ed then adJ-ustr:ncots to n,o time standards will be made by mu1111l agr«ment. The 
tcnmt will provide reliable and cum:nt information 1bou1 ll"liQS approaching joint 
1r1ckage, inc:l11dln1 train atri val time and irain d1aroctcrimcs. preferably by providing at its 
cxpcllSC romputer ttrrninals, facilities or capabilities showing trains 1pproacbio1join1 
tnclt•JC· suffkiently in advance to allow disp.ucbm 10 plan for tbc:m. The owner will 
provide 10 1fus tcnQJlt advance notice of planned m11imcnmcc-of-w:1y projects. line closures 
:u,d tnin or equipment restrictions. BNS F :.nd UP/SP will e,oopcnic 10 dc .. elop a prouu 
for dis,eussing mainteruuicc windows ln advance iu,d asrcc upon sons not to advcncly 
affect s,ehcdulc:s of one camor more th:in tho other. 
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6. SouJDc 1n11rv,doos; The O'illllCI' Wlll pcrmi1111t rtt!lll1 to 1n111111il w.lNCbu 
,ep,dillJ Ibo: rc:qvircmcnts of specific lcin$ and WptTICIIU IO dC$tll)Utcd di~i~ 
«111Cr cmploycc:s !Qpcnsl"blc for ~mi ~ t:ra.i,u. 

7. Into ModtittlBMn Dmr Standards: BNSF and \.il'ISP wm :u all 111ncs provide 111 
eKb oihet tu:rfflt proa::du~ fot :issiinm1 di.q,arcl,il\s pri«it!a or rwlnp IO their 
1r.1£n~ :ind lnfomwion 1ufficlcn1 to show how dlosc procedures lll'C applied to !heir own 
1111iru. The tcr1~nc will wiif! priorilic::s 0.1' r.udcinss 1111 its ll'lllns opcBlini on join1 tr:ldc:as: 
u1ln1 die owncr'1 procedures. lll\J Ille owner wfll dlip~u:ll 1en1111111':llns in ic_CCffkru:e ._ill! 
lho1c priorities or Bnklnas,. 11 is UJ1dcrstcod tlut 1cchnolo1ki1J ldwnca In eomputcr 
oid~-d dlapaichin& mi&hl Ksull in chQnSCS IO priority lUlanmcnl mcthodolosies. The 
p11nlcs asrcc 1o diK11» 1«hnolasii:1ll chagcs which mll,h1 affect prioril)' UJ!JN11cnt 
mct.hocloloaics prior IO implemcnl:lllion. inc Joint Semn C«nmiacc will be ruponaible 
ror Rviewln11 tbcsc Uli1M1cnts to CMWt: dQI they arc ~pplicd cquit:ibly by both n.ilroads. • 
It is aJf'CCd w.t a lhrce mc:mbcr F,nd from each carrier will make up lhc Joint Service 
Commlacc. SuucsdOIU ror three member p;net m repiucno.d \ICI rnxn Joim FiKililic:s. 
VP Trani.-porution. :md Joint Trxk~rc Righu Opcnlion.a. 

•· t:ora 1010101 Iockur! Ar poin11 whm: =- tn.iJ1Scnte1 joint inc:lcaJe. coay will 
be pnMdal by the owoe:r oa a first-came. fint.JC(Wd 'ct&sls. takin1 illto coo.sideratioa die 
tdari..-c priorities of alfec1Cd cnins :u,d ~ spcci& ncGb and opcnliq ~ of 
IN!iwfdual tniMofbach rulroad.s.. (lfopccntin1 cimimil:lXCS mac 1trict a,,pli~ of 
Olis priMiplc dl1T,cuJ1 or wxcJUitt.. BNSF and UP/SP mAY ;c,.n11y cs.tabhsh SWKWds fix 
dctctminin1 ll'qumcc or cnby 10 Joint lr.lclalce-J Mes Will conununkatc dmy on JUI)' 
c0e1nku c'Ol,u:nilna entry tojoi.nt cracka_ie io aain ruollltioo. 

9. Cgmmun)ntlgg. BNSf' and UP/SP ""II provide to ccldl 01~,. ll!ld l«•p cvrmn. liffl 
or dhp11cbln1 personnel responsible for dispatcblna ucb se1111coc of joio1 tncuae and 
coatac:1 DUJ11bcr1. F~ each scpncot, BNSF llDd I.Jl'/SP w!II lkilanatc iuper,,l.socy 
cmployeo to acr,,c u lhe day-lo-®y c00U1c:1.J for communlc1tlo1111bov1 opcratlll.S 
cbaoau. a.crvi~ requests and coacems. Wbere feuible and CCOllomlcal, dedica1cd phooe 
Una or computer links will be: est:i.bll.sbed for dleK COl'MlllnlcalionL 

10. Accw 10 QbpmhJn1 Crom,: AppC'Opri.1tcoffici11Johithcr l'lllroad will be admitt.ed 
ar any rlmc to clup1tcbio1 facnities md personnel rtsp01U1blc ror dl1patcb.to1 joint 
tneaJt IO review the lwidlinJ ofn ins on joizn tnebsc and will be provl&d 111 office;., 
the ocher rulroad'1 dispachln1 eemcr (a.lti-&h bolll n.fl.r~1d.1 will taltc <U$0Mblc steps 
to prr;~nt diadosun of pn,prietary iofOffll&tioa DOC rdcvan1 IO tti.1 ltvlcw). lo onicrto 
IIIIIPOft BNSF opcnlioas o..u UPISP trxb1c riaJIU s,:uu.cd In COMttuoa wilh the 
UP,SP lftC'.lltt. UP/SP ... -m p3y Bl'<Sf an amouo1 cqul to th.c f'CaloO<Ublc and convcntiocul 
AlaiyofOIIC 11.lpCMSOry employee io be p:attd by e -:sr u ~ISP's Hamman 
di,ptchioa tct1ta-. 11" und=lood diat mm•tcm""' 1nd tupcr-luon or cfi~1tbins 
opcnllOGS b th<: n::spo,ttt'billiy of Ille owning wricr. 
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Prc,eoocl f;n rroUxa ond £nrq~1{qn: l11 ev:iluJ1in1, 'the pe,(orm~. or CQ\ploy= 
11nd llipcM'.SOQ rnparuibh: for .:ffis1131dli 11,jo' I ux'i:a,e. J SF IJld fSP will 
cons:i~icr 1r.1i11 pctfocm1211cc oftC110111 tniru ~nil e1Tccti•cn41 jn coopcmingwitli l:C:t'l~t 
pcnciMcl and ffl«"l!ll!J ICnlnC $c<"Yict rCq.11iftnrit'.l'll1 in 1hc WflC m11nncr ~ such f.tcco11 ~ 
,consider~ wi ~p«t to die owner's tniin1. pcnO!llnc1 ~nd rcq:ui~mcnu, m,onu:scs.. 
rains ot lilmrios ofdlolc pa,ons arc 111fcctcd by p,irfal"IIIQncc ohtu; OWIICr's tr4ins. 
•paiom,imcc or the tc:-n~nt's nain.s sh.ill be con5idtttd on tlic umc basis to the ex.tent 
fcuiblc. 

1J. • •o·u: The dC$ip:uc.! oontact 5ll~ervl5on 11n ctcd to :ral5,c 1;UC$lions. 
1111. coaccnu or dtJipu:t(,5 11bou1 compli:in« will\ !floe proiocol1 pfllmptly u 

. "I s1mh llli>ttcr. :ui:.c llr,d to use their bc:11 ctron, IO raot ve cm. If a 1nu1rcr 
,[I nOI rqol vcd isf=ioo o 1bocilt ll:I • Jotn.1 St:rvicc 
c rr =al:IIDOII 1,y 

lb -
_. cb,ys. . 

llllvmcc: Oii lM le to ldldn::A I 
lbae pn:ICIICCII$. 

14. l!llliUlli:l!Wlllill ~ lh.c ul L~~ o'bjcaive of dim ~ i i I cqu llw'ble .11011 
r~11 nim or both roilrwds Oft joi11t lf'4C c. csc Pf'OUlCOlt =r be 
e. by mYmd ~cme1u. ccn l 1c111 wftll 1lit1 objcclive. 
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EXBlBIT E 

REDACTED - 'J'n RE PT .ACRD ONJ'UBLIC FILE 
t:fo.11Soin( ldenlilicaUon Prot oc: 

Al a con.cliuon of the Swface Tlansponai,on Boalcr1 (ST9) approval ol I.he 

eoMOIICJatlOR ol Union PaClllc: Railroad ~ny (UP) and Southern Pac:rfic: 

TrantpOflallOO Company (SP ~ The Burlng!Oft Nonneffl and Sanra Fe Railway Company 

(BNSF) was g,vi1ed the rigl1I II serve all shipper laa.uu, lhal u of Seplember 25, 1995, 

we,e open IO llOlh UP and SP, and no olha, railroad, whl.th■t via direct sel'Vico, roc:i.proc:al 

aw1tchl~ jc)ln1 racltlty or otne, arrangementS. Si~ the c.on1oti011tlon wu c:on,ummatad, 

BNSF and UP have been working to identify a complete list of 2·U>-t 1hlppor raollltles to 

which BNSF la emftled to aa:ess. The purpose ol this p,otoc:ol la to 91f1bllah pro011dures 

and mechanlama for funher Identifying 2•to-1 shipper r1c1m11ea open to BNSF as a result 

ol the condillOnl 111'1)0sed In the UP!SP me~. Those Pf()Oe(lllres and mechanisms are 

ufollon: 

,. BNSF wl cubmt to UP, by wntten or eltcUOllic C0111111Jnlcatlon, lite name 

and addren ol any facility lo which aocess Is soogflt. tn adcliuon to the name and 

actm.A o( the lac:llily, BNSF shall furnish any additlONll ltdonna:tlon relating to the !adfty"s 

Identity and location that ls 111 BNSF's pouesslon when the requost tor access is made • 

BNSF ah&II alto provide any Information In its posseuion al auc:h time pen.alnlng to the 

ralt soMoe opUons that were availat)je to the raclri1y on or bel0r11 Soptomber 25, 1995. UP 

will handle tor BNSF any 1talfic en route to lhe faclllly pending UF''1 determination o1 

BNSPa rlg!,t IO acceu llu! lacility in question. If UP determines that BNSF Is nol enutled 

10 accesa a pan,aAar laciity. SNSF wt• temi.naie any BNSF dlrtc:t ro\J11ng ol traffic to ttla1 

tadlty. UP ll'lall ba c:ompenAled lor any traffic an'°"'' in ac:corda,lce with the method 

or oompensuon 1e1 font, In Pa,agraph 7, below. 
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2. UP shatl nave rive (5) busmeu days from !he aa:e ol such communlC8llon 

10 respond by wncten or electrork ccmrunicatlon IO any 1equest tor aeceu, ptOVided lhal. 

L if SNSF shan request a dctetminalion on more tllan five shipper facilltlea on a slr,gle day 

[ or, If a single request portaln• to more than fi110 (5) 1hlpper faciities, BNSF 1hall ldentlfy 

lhe five (5) shipper faol,bea lhal need lmmediate altentlon, and I.he ftve (5) bu11ness day 

L 
[ 

[ 

[ 
[ 

r 

reqwement shall apply to thoH shipper fa.Ci ~n. with lhe remaining sh!pf:,ef lac:ilitles 

request or req.sem to be responded lO within len ( 10) buslneu days after lhe da11 ol lhe 

reque1t(s). 

3. If UP fails to rupond to an access rtqunt by the close of bu1ln111 or the 

llnh business day or, I n I/It cue of requuta lor whlcti UP has ten buslneu days to 

respond. by the CloH or IN l&nlh business day, BNSF shall be deemed IO have acoess 

to a,ch fadiiy or laci.CIJJes as set forth tn Paragraph, below, and UI" shall bt deemed to 

hovo waived any claims 1h11 BNSF is not entitled 10 servo the raaHty or raollllles. 

4. If UP approves BNSPs request Jor access, BNSF shall Immediately be 

autho~ed ID seive ~ lacl,11)' either Clirectly, through reciprocal MJ.ehlng, 01, will'I UP's 

pnor approval, a third Pt,rty contractor, as p,OVlded to, In the UPIBNSF Settlement 

Agroemont dated Septen-bor 25, 1995, as amended. No less than frlle (5) bullnen ciays 

prior to the date that BNSF proposes to begin service to a facility, BNSF shall elect tl'le 

modi of service that It Intends to uUlize and shall notlty UP in writing or electionlcally of 

It, •ktdio1L BNSF shall have Ule right. upon 180 days prior written nodce to UP, to 

change 115 eledion; provloed. however, lhlll BNSF shalt (I) not change ,ts olOCtlon more 

olten than once every ftve yea,s. and (ii) shan reimburse UP for any costs Incurred by UI" 

In connection YAth such Changed eleclion. UP may not reverse a prior decision approving 

2 
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BNSF's requo11 for access 10 a racilny withou1 ellhe, BNSF's consen1 or approval by the 

STB. 

5. II UP decllne1 to ~l)'ove a BNSF request for access IO any faal1y, l1nd 

BNSF be&t1Ves that UP has an ln5Ullicient or Inappropriate reason to dedne access, 

BNSF mey 10 notify UP, el1her In writing or by olec1ronlc communication, or the reasons 

¥otly 8NSf be fllts 11 is l!nllded to sucn access, anel upon sucn nolJCe, may seek an order 

Imm lhe STB fineling that BNSF was entitleel l0 acceu to lhal fa01kly. 

6. UP shalt approve all sueh requaaia where, on lho basis of all available 

lnfomiallon, UP concludes tnal I particular taeiliTy was open IO MIMC8 by both UP and SP, 

e,111.ef directly or lhrough recip,oca.1 swm:rung, joinl t~lty or 01he1 1rrangemen11 and by 

no other rail carrier, as or Septllfflber 25, 1995. II UP declines to approve a BNSF request 

for access to any facitity, UP ,11au provide as put of its nolifieatlon to BNSF a 11a11ment 

In writing o, by eleclronlc ~n'unicalioo ol tis rea.som and of the specific evidence 

supporung Ill deteminalion lhll BNSF should not have access to lhe facility. A atatement 

lhat UP lacks suffiaent inlorr1111tlon to make a dotarmination as lo whether a facility la a 2· 

10-1 l.idl1y la no1 an adequate r.uon to deny a BNSF request for acoeS$ to a lao'lty. AJ. 

any llme aftor UF"1 nolification. 8NSF may requal UP to reoooilder its decision dedfnlng 

10 approve BNSF", reque-st tor access. 

7. It BNSF uanspcns traffic ro or lrom a shpper faci~ty pursuan1 to pa,11Qrapb 

, above and ii is late, oetennned that BNSF Is not ~141ed 10 a.ccess 10 lha1 facllry, 

BNSF stiall con,:,ensate UP for the movement of such uatfic a.s follows: If a joint through 

rale is available, then UP Is entitled to $3 per car mile for the loaded IT1()V8 from the 

applicable junctkltl in the p,lct documenl II mu1tiple ~ are available, BNSF 

3 
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re<:e1ves Its longest haul and UP reoewvos S3 pe, car mi le beyond 1ha1 junction. If no foln l 

through rate exists. BNSF rocelves Its longest naul via Juncllon_s in exlstenoe between UP 

and BNSF, prlo1101he dale ol UP conlfol ove1 SP, September 11. 1996, and UP reoelves 

S3 pet car mtle beyond. UP ffllllt Ille a c:lalm with BNSF to ,ecover reve:ntJM under this 

sec:ti0n ma:kmg reterence on ll1e cl:aim., 1h1■ lleCIIOn ol the joint 2-to-l Point ldenlilicalion 

Pt0toc0L 

8. 8NSF and UP Iha.I idlnwy an lnctYio.lal or 1nci\,duals wilhin !heir respecwe 

orpa11W1li0f1S u the sienon or ~r1Clf1t to whom el ~IIOn5 pur-nl to lhi:5 

L Jl("Otocol gha. be clrected. 

9, The palllea agrH to $Ubrnll any dsp,.rtes undet lh,g p,olOc:ol to tM ST8 lw 

•esolJ!lon Ot, wtth the OOl1$&nt ol boetl 1)111109, 10 arbitrl.tlon, U described In the UP/BNSF 

4.- Settlement Ag,eement <Salad Septernbof 25, 1995, •• a.mended. 

[ 
r 
[ 
[ 
r 
L 

AGREED TO AND ACCEPTED BY: 

UNION PACIFIC RAILROAD COMPANY 

~~ 
SANTA FE RAil.WAY COMPANY 

Date: J.,-c ZS c,') t 
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F.M IIBIT F 

LlST Of 0 \ RIJ£AD TRACKAGE RICUTS 

A. UP/SP smul grnm BNSP Ovel11cnd Trackage Rights on SP'• Valley Subdivision 
between MP 141.9 oo,r Binney Junclion, CA and RoscsiJlo, CJ\ lo tho vidni ty of 
SP's Valley SubdM1100 MP 106 6. 

2 Sos,1h Tg., Tnc;pge Rim11 

A UP/SP shall gmll BNSF Ovahad Tracbge RighlS an~ i,llowina lines: 

a) SP's Port t..ii, -aca l3l'lllllh. hffll'ffll Placcdo, TX tn lbcvkarutyofMP 14-2, 
and a pomt of'bwJd·Ul alqPld braoch in tbc,1cin11yofM-P 69311 Karney. 
TX; and 

b) UP's lmc bC'lwcen Ro1md Rode, TX, in the vicmity oflJP'• AUJlin 
Subdivision Mllcpo11 16 1.79, and McNeil, TX, in tbe vic i11 ily ofUt>•s Austin 
Subdivision Mile1x .. 1 166.1. 

A UP/SP shall grant 13'- 'F O\crtind Traoctage Rights on UP'1 8cawnon1 SubclivilKln 
M'(l\,«D MP-HU9 in Ille Yicwzyof Beaumom. TX lllCIMP 3n 98(GulrCoua 
JllllClian) in itx: Yicmty oru-. TX. 

4. Addllg Rip 

A. UP/SP shall grant BNSI' O\crhcad Traclagc RigltlB Oil SP-1 Mll'l:lnC'7 Subdivision 
between approximately MP 2 in tile vktDilyofOaldand, CA Md IIJl(IIOklrruueJy MP 
13 in lhe vicinity ofRkhmond, CA. 

5. .B.WllS 10 Onttubu! PoinLI 

A UP/'SP &haIJ grm>l BNSfl Q\'tthe,ld T~.e Ri~ ova UPJS P' 1 JefTcaon City 
Subd.i>'ision bctwc,cn \IP 34.8 r,ca,- Pacific., ~10 and MP 43.8 -1.ahildi.e, MO. 
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1 
 

IN ARBITRATION 
 

UNION PACIFIC RAILROAD COMPANY, 
 

Claimant, 
v. 

 
BNSF RAILWAY COMPANY,  
 

Respondent. 

UNION PACIFIC RAILROAD 
COMPANY’S DEMAND FOR 

ARBITRATION 
 
 

 

TO: BNSF RAILWAY COMPANY 
  
 BNSF Railway Company Corporate Headquarters 
 2650 Lou Menk Drive 

Fort Worth, TX  76131 
 

 Registered Agent 
 CT Corporation System 

1999 Bryan St., STE. 900 
Dallas, TX  75201 

 
NATURE OF CLAIM 

On November 21, 2023, Union Pacific Railroad Company (“Union Pacific”) filed a 
proceeding before the Surface Transportation Board (“STB”), seeking to reinstitute common 
carrier service over approximately 1.04 miles of an abandoned rail line in Tooele County, Utah 
known as the Warner Branch, between Milepost 0.0 and Milepost 1.04.1  Union Pacific sought to 
reinstitute service on this line to establish a connection between its Shafter Subdivision and a new 
railroad line to be constructed by Savage Tooele Railroad Company (“STR”).  In a separate 
proceeding before the STB, STR proposed to construct and operate approximately 11 miles of 
railroad line that would connect to Union Pacific’s Warner Branch at Milepost 1.04. to provide 
rail service to tenants of the Lakeview Business Park in Grantsville, Utah.2  To facilitate STR’s 
proposal, Union Pacific agreed to sell STR its right-of-way and track assets between Milepost 1.04 
and Milepost 6.94 of the Warner Branch.  Union Pacific was unwilling to sell its right-of-way and 
track assets between Milepost 0.0 and Milepost 1.04 because it utilizes the Warner Branch as 
ancillary track to support its operations and will continue such use after establishment of the 
connection with STR. 

 
1 Union Pacific R.R. Co.—Operation Exemption—in Tooele Cnty., Utah, No. FD 36741 (the “Union Pacific 
Proceeding”).  A map showing the line segment involved in the Union Pacific Proceeding is attached as Exhibit 1. 

2 Savage Tooele R.R. Co.—Construction & Operation Exemption—Line of R.R. in Tooele Cnty., Utah, No. FD 36616 
(the “STR Proceeding”). 
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On December 11, 2023, BNSF filed a Motion in the Union Pacific Proceeding 
(the “BNSF Motion”), seeking to institute a proceeding and set a procedural schedule, in part, 
because it “believes” that it “should have the right to interchange with STR once the new short [] 
line begins operating.”  BNSF suggested in its Motion that this right derives from Section 8(k) of 
the Restated and Amended Settlement Agreement (“RASA”), an agreement imposed as a condition 
to the Board’s approval of a merger between Union Pacific and Southern Pacific in 1996.3  

Section 8(k) of the RASA grants BNSF the right to interchange with “any short-line 
railroad that constructs a new line to and establishes an interchange on a Trackage Rights Line.”  
BNSF is not entitled to interchange with STR pursuant to Section 8(k) of the RASA because STR 
is not constructing a new line to or establishing an interchange on a Trackage Rights Line, as that 
term is defined in the RASA.  While BNSF operates over the Shafter Subdivision, which is a 
Trackage Rights Line, the new line STR intends to construct will extend to Milepost 1.04 on Union 
Pacific’s Warner Branch, which is not a Trackage Rights Line. BNSF has no right to interchange 
with STR using Union Pacific’s Warner Branch under the RASA. 

On February 13, 2024, the STB issued a decision in the Union Pacific Proceeding granting 
Union Pacific authority to reinstitute common carrier service over 1.04 miles of the Warner Branch 
and denying the BNSF Motion.  The STB further concluded that “UP’s effort to seek common 
carrier operating authority over the Line is separate and distinct from BNSF’s claimed right to 
access its future shippers via the [Warner Branch] under the terms of the RASA” and denied the 
BNSF Motion, suggesting that a determination concerning whether BNSF is entitled to access STR 
via the [Warner Branch] could be made in a “future proceeding . . .  through either arbitration or a 
new, separate Board proceeding.” (Union Pacific RR Co.—Operation Exemption—in Tooele 
County, Utah, FD 36741 (Feb. 13, 2024)).  Given this ruling, the dispute between BNSF and Union 
Pacific concerning BNSF’s right to access STR via the Warner Branch remains unresolved and is 
ripe for resolution in arbitration. 

On April 1, 2024, the STB issued a decision in the STR Proceeding, authorizing STR’s 
construction and operation of the approximately 11-mile line of railroad connecting to the Warner 
Branch at milepost 1.04, subject to certain environmental mitigation measures.  Savage Tooele 
R.R. Co.—Construction & Operation Exemption—Line of R.R. in Tooele Cnty., Utah, No. FD 
36616 (Apr. 1, 2024). 

The RASA contains a mandatory arbitration clause, which states that “unresolved disputes 
and controversies concerning any of the terms and provisions of this Agreement . . . shall be 
submitted for binding arbitration under the Commercial Arbitration Rules of the American 
Arbitration Association which shall be the exclusive remedy of the parties. Exhibit 2, RASA §15.  
In the years following the Union Pacific/Southern Pacific merger, the Board has repeatedly told 
the parties they should arbitrate disputes involving access to specific facilities. See Union 
Pacific/Southern Pacific Merger, 3 S.T.B. 737, 742 (1998) (“[A]ny further disputes between 

 
3 More specifically, the RASA is a revised version of the Settlement Agreement with BNSF, which the Board imposed 
as a condition to its approval of the Union Pacific/Southern Pacific merger.  The RASA incorporates conditions the 
Board imposed in approving the merger, as interpreted, clarified, and supplemented in subsequent Board decisions 
and through agreements between the parties. The RASA is attached hereto as Exhibit 2. 
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BNSF and UP arising under their settlement agreement should be arbitrated under the provisions 
of that agreement before bringing the matter to us to resolve.”); Union Pacific/Southern Pacific 
Merger, 4 S.T.B. 303, 306 (1999) (“To the extent that BNSF seeks a ruling as to whether [the] 
particular facility [at issue] qualifies, however, it must seek arbitration pursuant to its agreement.”).  
The present dispute concerning BNSF’s right to access STR on the Warner Branch pursuant to 
Section 8(k) of the RASA constitutes an “unresolved dispute [or] controversy concerning [] the 
terms and provisions of [the RASA]” and is thus arbitrable pursuant to Section 15 of the RASA. 

The question to be submitted for arbitration is as follows: 

1. Does BNSF have a right under the RASA to interchange with STR utilizing Union 
Pacific’s Warner Branch upon STR’s completion of the 11-mile line of railroad 
connecting to Union Pacific’s Warner Branch at milepost 1.04. 

RELIEF SOUGHT AND RQUESTED LOCALE 

Union Pacific seeks through this arbitration an order: (i) declaring that BNSF does not have 
a right under the RASA to interchange with STR utilizing Union Pacific’s Warner Branch; (ii) 
awarding Union Pacific its attorneys’ fees associated with bringing this arbitration; and (iii) 
awarding such other further relief as the arbitrator or panel deems equitable and just.  Union Pacific 
requests that arbitration of this dispute occur in Omaha, Nebraska. 

Dated: April 15, 2024  

 Respectfully submitted, 

Alison M. Gutierrez     
Alison M. Gutierrez 
David M. Newman 
1400 Douglas Street, Room 1580 
Omaha, NE 68179 
Tel: 402.544.5291 
alison.gutierrez@up.com 
dmnewman@up.com 
Attorneys for Union Pacific Railroad Company 

 

cc: David Hughes, Assistant Vice President Joint Facilities and Interline Operations (via 
electronic mail) 
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03/01/02 
 
 

RESTATED AND AMENDED AGREEMENT 

This Restated and Amended Agreement (“Agreement”) is entered into this ___ day of 

March, 2002, between UNION PACIFIC RAILROAD COMPANY (“UP”), a Delaware 

corporation, and THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

(“BNSF”), a Delaware corporation. 

WITNESSETH: 

WHEREAS, UP and BNSF entered into an agreement dated September 25, 1995, as 

amended by supplemental agreements dated November 18, 1995, and June 27, 1996 

(collectively, the “1995 Agreement”), in connection with UP’s acquisition of Southern Pacific 

Rail Corporation and its affiliates (“SP”) in Finance Docket No. 32760, Union Pacific 

Corporation, Union Pacific Railroad Company, and Missouri Pacific Railroad Company -- 

Control and Merger -- Southern Pacific Rail Corporation, Southern Pacific Transportation 

Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio 

Grande Western Railroad Company; 

WHEREAS, the Surface Transportation Board ("STB") approved the common control 

and merger of UP and SP in Decision No. 44 in Finance Docket No. 32760 (served August 12, 

1996) and in so doing imposed certain conditions on UP and SP, including, as modified by the 

STB, the April 18, 1996 settlement agreement among UP, BNSF and the Chemical 

Manufacturers Association (the “CMA Agreement”); 

WHEREAS, as a part of its oversight of the UP/SP merger in Finance Docket Nos. 

32760, 32760 (Sub-No. 21), and 32760 (Sub-No. 26), the STB has modified and clarified certain 

of the conditions it imposed in Decision No. 44; 
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WHEREAS, UP and BNSF entered into a Term Sheet Agreement dated February 12, 

1998 (the “Term Sheet Agreement”), pursuant to which UP and BNSF agreed to the joint 

ownership of the line of railroad between Dawes, TX and Avondale, LA, which joint ownership 

was effected by separate agreement dated September 1, 2000 (the "TX-LA Line Sale 

Agreement"); 

WHEREAS, UP and BNSF have reached agreement with respect to the implementation 

of the conditions imposed by the STB on the UP/SP merger, as modified and clarified, and 

certain other matters relating to their rights and obligations under the 1995 Agreement, the CMA 

Agreement, the Term Sheet Agreement and the TX-LA Line Sale Agreement; and 

WHEREAS, UP and BNSF now wish to amend and restate the 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including the CMA 

Agreement, as modified by the STB) and the agreements they have reached relating to those 

conditions and other related matters. 

NOW, THEREFORE, the parties agree to amend and restate the 1995 Agreement as 

follows: 

DEFINITIONS 

For purposes of this Agreement, the following definitions and terms shall apply: 

Shipper Facilities shall mean all existing or new shipper or receiver facilities, including 

transload facilities as well as rail car storage and car service and repair facilities not owned, 

leased or operated by UP. 

“2-to-1” Points shall mean all geographic locations at which at least one “2-to-1” Shipper 

Facility is located.  Such points include, without limitation, the points listed in Section 8(i) of 

and on Exhibit A to this Agreement.  The boundaries for such “2-to-1” Points shall be deemed to 
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include all areas within the switching limits of the locations as described in Section 9(g) of this 

Agreement. 

“2-to-1” Shipper Facilities shall mean all Shipper Facilities that were open to both UP 

and SP, whether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of how 

long ago the shipper or receiver at that facility may have shipped or received, or whether the 

shipper or receiver at that facility ever shipped or received, any traffic via either UP or SP.  The 

“2-to-1 Point Identification Protocol” between the parties attached hereto as Exhibit E shall 

govern the process for identifying “2-to-1” Shipper Facilities open to BNSF as a result of the 

conditions imposed on the UP/SP merger. 

New Shipper Facilities shall mean:  (i) existing Shipper Facilities constructing trackage 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities.  New Shipper Facilities shall also mean previously-served Shipper Facilities that begin 

to ship by rail again where (i) there has been a change of owner or lessee, and (ii) the use of the 

facility is actually different in nature and purpose from the facility's prior use (e.g., there has 

been a change in the type of products shipped from or received at the facility).  New Shipper 

Facilities shall not include expansion of or additions to an existing rail-served Shipper Facility, 

but do include (1) Shipper Facilities which, on September 25, 1995, were being developed or for 

which land had been acquired for that purpose in contemplation of receiving rail service by both 

UP and SP, and (2) Transload Facilities located after September 11, 1996, including those owned 

or operated by BNSF. 

Trackage Rights Lines shall mean the lines over which BNSF has been granted trackage 

rights pursuant to this Agreement, but shall not include any other lines over which UP/SP grants 
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BNSF trackage rights ("Overhead Trackage Rights") solely (i) to facilitate the parties' operation 

over Trackage Rights Lines, (ii) to permit BNSF's operation between a mutually-agreed upon 

BNSF junction point and points listed or described in Section 8(i) of this Agreement, or (iii) to 

permit BNSF’s operation between a mutually-agreed upon BNSF junction point and a build-

in/build-out line pursuant to Sections 4(a), 6(c) and 8(l) of this Agreement.  The mutually-agreed 

upon junction point will be selected with the objective of minimizing the operating 

inconvenience to UP, consistent with ensuring that BNSF can provide competitive service.  

BNSF acknowledges that it shall not have the right to serve any existing or New Shipper Facility 

on a line over which BNSF has been granted Overhead Trackage Rights unless such right is 

specified in this Agreement or in any agreement implementing the Overhead Trackage Rights or 

unless BNSF has the right to serve a build-in/build-out line on such Overhead Trackage Rights 

line pursuant to the CMA Agreement or the conditions imposed on the UP/SP merger.  All 

Overhead Trackage Rights Lines, as of the date of the execution hereof, are listed in Exhibit F to 

this Agreement, which exhibit may be amended and replaced from time to time by a new exhibit 

signed and dated by the parties.  New Shipper Facilities shall be deemed to be "on" a Trackage 

Rights Line if the facility is either (1) adjacent to a Trackage Rights Line or (2) adjacent to a 

spur, an industrial track, or a yard that is itself served by such Trackage Rights Line.  New 

Shipper Facilities are not "on" a Trackage Rights Line if they can be accessed only via a 49 

U.S.C. 10901 "line of railroad" which is not a Trackage Rights Line.   

Transload Facilities shall mean Shipper Facilities other than automotive or intermodal 

facilities or team tracks where freight is transferred from one railcar to another or from one mode 

to another (short term incidental storage may also occur) as defined by the STB in its decisions 
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in Finance Docket No. 32760.  An “Existing Transload Facility” is a Transload Facility which 

was in existence on September 25, 1995. 

1. Western Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Denver, CO and Salt Lake City, UT; 

• UP’s line between Salt Lake City and Ogden, UT; 

• SP’s line between Ogden and Little Mountain, UT; 

• UP’s line between Salt Lake City and Alazon, NV; 

• UP’s and SP’s lines between Alazon and Weso, NV; 

• SP’s line between Weso, and Oakland, CA via SP’s line between 

Sacramento, CA and Oakland referred to as the “Cal-P” (subject to traffic 

restrictions as set forth in Section 1(g));   

• Overhead Trackage Rights on SP's line between Binney Junction, CA and 

Roseville, CA in the vicinity of SP MP 106.6; 

• SP’s line between Elvas (Elvas Interlocking) and Stockton, CA (subject to 

traffic restrictions as set forth in Section 1(g) and also excluding any trains 

moving over the line between Bieber and Keddie, CA purchased by BNSF 

pursuant to Section 2(a) of this Agreement); 

• UP’s line between Weso and Stockton, CA; and  

• SP’s line between Oakland and San Jose, CA. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 
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Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facilities located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facilities located subsequent to UP’s acquisition of control of SP on 

the Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  BNSF shall also receive the right to 

interchange with:  the BHP Nevada Railroad Company at Shafter, NV; the Utah Railway 

Company at Utah Railway Junction, UT; Grand Junction, CO; and Provo, UT; the Utah Central 

Railway Company at Ogden; the Salt Lake, Garfield and Western at Salt Lake City; and the Salt 

Lake City Southern Railroad Company at Salt Lake City.  BNSF shall also receive the right to 

utilize in common with UP/SP, for normal and customary charges, SP’s soda ash Transload 

Facilities in Ogden and Salt Lake City.  BNSF shall also have the right to access any shipper-

owned soda ash Transload Facilities in Ogden and Salt Lake City and to establish its own soda 

ash Transload Facilities along the Trackage Rights Lines.  BNSF shall have the same access as 

UP to all "2-to-1" Shipper Facilities  and “2-to-1” Points between Salt Lake City, UT, and SP 

MP 755.1 north of Woods Cross, UT. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 
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sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 1(c) above, of the manner by which it proposes such service be provided and 
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the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) For Reno area intermodal traffic, BNSF may use SP's intermodal ramp at Sparks, 

NV with UP/SP providing intermodal terminal services to BNSF for normal and customary 

charges.  If expansion of SP's Sparks intermodal facility is required to accommodate the 

combined needs of UP/SP and BNSF, then the parties shall share in the cost of such expansion 

on a pro rata basis allocated on the basis of the relative number of lifts for each party in the 12-

month period preceding the date construction begins.  If for any reason UP/SP vacates its Sparks 

intermodal facility, BNSF (i) may vacate the facility and independently establish one of its own, 

or (ii) shall be permitted by UP/SP to continue to occupy the Sparks facility upon entry into an 

agreement with UP/SP containing normal and customary terms and conditions (including, 

without limitation, rental) for the use of similar facilities.  If UP elects to offer the Sparks 

intermodal ramp property for sale to a third party and/or receives an offer UP is willing to accept, 
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UP will offer to sell the property to BNSF on the same terms and conditions as are applicable to 

the third party.  BNSF shall have thirty (30) days in which to advise UP whether or not it will 

buy the property on those terms.  In the event BNSF declines to buy the property on those terms 

or fails to advise UP of its intentions within thirty (30) days, BNSF’s right of first refusal will be 

extinguished, and UP may sell the property to the third party.  BNSF will then be required to 

vacate the property within six (6) months, and UP's obligation to furnish BNSF with intermodal 

terminal services and access to a UP intermodal facility in the Sparks/Reno area will be 

extinguished.    

(f) Except as otherwise herein provided, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) BNSF may operate only the following trains on SP's "Cal-P" line between 

Sacramento and Oakland:  (i) intermodal and automotive trains composed of over ninety percent 

(90%) multi-level automobile equipment and/or flat cars carrying trailers and containers in single 

or double stack configuration and (ii) one overhead through manifest train of carload business 

per day in each direction.  These BNSF manifest trains may be either I-5 Corridor or Central 

Corridor trains.   On the Donner Pass line between Sacramento and Weso, BNSF may operate 

only intermodal and automotive trains as described in clause (i) and one overhead through 

manifest train of carload business per day in each direction.  The manifest trains must be 

equipped with adequate motive power to achieve the same horsepower per trailing ton as 

comparable UP/SP manifest trains.  BNSF may use helpers on these trains only if comparable 

UP/SP manifest trains use helpers; BNSF must provide the helper service.  The restrictions set 

forth in this section do not apply to local trains serving Shipper Facilities to which BNSF has 
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access on the identified lines, and such trains shall not be considered in determining whether 

BNSF is in compliance with such restrictions.  If UP grants its prior concurrence, BNSF’s 

overhead through manifest trains shall be allowed to set out and pick up traffic to or from 

intermediate points on the identified lines. 

(h) At BNSF’s request, UP/SP shall provide train and engine crews and required 

support personnel and services in accordance with UP/SP’s operating practices necessary to 

handle BNSF trains moving between Salt Lake City and Oakland.  UP/SP shall be reimbursed 

for providing such employees on a cost plus reasonable additives basis and for any incremental 

cost associated with providing employees such as lodging or crew transportation expense.  BNSF 

must also give UP/SP reasonable advance notice of its need for employees in order to allow 

UP/SP time to have adequate trained crews available.  All UP/SP employees engaged in or 

connected with the operation of BNSF’s trains shall, solely for purposes of standard joint facility 

liability, be deemed to be “sole employees” of BNSF.  If UP/SP adds to its labor force to comply 

with a request or requests from BNSF to provide employees, then BNSF shall be responsible for 

any labor protection, guarantees or reserve board payments for such incremental employees 

resulting from any change in BNSF operations or traffic levels. 

(i) UP/SP agree that their affiliate Central California Traction Company shall be 

managed and operated so as to provide BNSF non-discriminatory access to industries on its line 

on the same and no less favorable basis as provided UP and SP.  

(j) If BNSF desires to operate domestic high cube double stacks over Donner Pass, 

then BNSF shall be responsible to pay for the cost of achieving required clearances.  UP/SP shall 

pay BNSF one-half of the original cost of any such work funded by BNSF (including per annum 

interest thereon calculated in accordance with section 9(c)(v) of this Agreement) if UP/SP 
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subsequently decides to begin moving domestic high cube double stacks over this route.  If 

UP/SP initiates and funds the clearance program, then BNSF shall pay one half of the original 

cost (including per annum interest thereon calculated in accordance with section 9(c)(v) of this 

Agreement) at such time as BNSF begins to use the line for domestic high cube double stacks. 

(k) BNSF agrees to waive its right under Section 9 of the Agreement dated April 13, 

1995, and agreements implementing that agreement to renegotiate certain compensation terms of 

such agreement in the event of a merger, consolidation or common control of SP by UP.  BNSF 

also agrees to waive any restrictions on assignment in the 1990 BN-SP agreement covering 

trackage rights between Kansas City and Chicago. 

2. I-5 Corridor 

(a) UP/SP shall sell to BNSF UP’s line between Bieber and Keddie, CA. UP/SP shall 

retain the right to use the portion of this line between MP 0 and MP 2 for the purpose of turning 

equipment.  UP/SP shall pay BNSF a normal and customary trackage rights charge for this right. 

(b) BNSF shall grant UP/SP overhead trackage rights on BN’s line between Chemult 

and Bend, OR for rail traffic of all kinds, carload and intermodal, for all commodities. 

(c) The parties will, under the procedures established in Section 9(f) of this 

Agreement, establish a proportional rate agreement incorporating the terms of the “Term Sheet 

for UP/SP-BNSF Proportional Rate Agreement Covering I-5 Corridor” attached hereto as 

Exhibit B. 

3. Southern California Access 

(a) UP/SP shall grant access to BNSF to serve all “2-to-1” Shipper Facilities in 

Southern California at the points listed on Exhibit A to this Agreement. 

(b) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP’s line between Riverside and Ontario, CA; and 
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• UP’s line between Basta, CA and Fullerton and La Habra, CA. 

(c) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. 

(d) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(e) BNSF shall grant UP/SP overhead trackage rights on Santa Fe’s line between 

Barstow (including both legs of the wye) and Mojave, CA. 

(f) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall work with BNSF to facilitate access by BNSF to the Ports of Los 

Angeles and Long Beach, CA.  Other than as legally precluded, UP/SP shall (a) extend the term 

of the present agreement dated November 21, 1981, to continue until completion of Alameda 

Corridor, (b) amend that agreement to apply to all carload and intermodal traffic, and (c) grant 

BNSF the right to invoke such agreement to provide loop service utilizing UP’s and Santa Fe’s 
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lines to the Ports at BNSF’s option to allow for additional operating capacity.  UP/SP’s 

commitment is subject to available capacity.  Any incremental capacity related projects 

necessary to accommodate BNSF traffic shall be the sole responsibility of BNSF. 

(h) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 3(d) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

4. South Texas Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP’s line between Ajax and San Antonio, TX; 
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• UP’s line between Houston (Algoa) and Brownsville, TX (with parity and 

equal access to the Mexican border crossing at Brownsville); 

• UP’s line between Odem and Corpus Christi, TX; 

• UP’s line between Ajax and Sealy, TX; 

• SP’s line between San Antonio and Eagle Pass, TX (with parity and equal 

access to the Mexican border crossing at Eagle Pass); 

• UP’s line between Craig Junction and SP Junction, TX (Tower 112) via 

Track No. 2 through Fratt, TX;   

• SP’s line between SP Junction (Tower 112) and Elmendorf, TX; 

• SP's line in San Antonio between SP Tower 105 and SP Junction (Tower 

112); 

• Overhead Trackage Rights on SP’s Port Lavaca Branch, between Placedo 

and Port Lavaca, TX, for the purpose of reaching a point of build-in/build-

out to/from Union Carbide Corporation’s (“UCC”) facility at North 

Seadrift, TX. UP/SP shall permit BN/Santa Fe or UCC to construct and 

connect to the Port Lavaca Branch, at their expense, a build-in/build-out 

line. BN/Santa Fe or UCC shall have the right to purchase for net 

liquidation value all or any part of the Port Lavaca Branch that UP/SP may 

abandon;  

• UP’s line between Kerr (connection to Georgetown RR) and Taylor, TX; 

• Overhead Trackage Rights on UP’s line between Round Rock and 

McNeil, TX for the purpose of interchanging with the Capital Metro 

Transit Authority, its successors or agent; 
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• UP’s line between Temple and Waco, TX; 

• UP’s line between Temple and Taylor, TX; 

• UP’s line between Taylor and Smithville,TX; and 

• SP’s line between El Paso and Sierra Blanca, TX. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement and City Public Service Board of San 

Antonio, Texas Elmendorf facilities listed on Exhibit A to this Agreement, (ii) any New Shipper 

Facility located subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to 

this Agreement, and (iii) any New Shipper Facility located subsequent to UP’s acquisition of 

control of SP on the Trackage Rights Lines.  BNSF shall also have the right to establish and 

exclusively serve intermodal and auto facilities at points listed on Exhibit A to this Agreement 

and at points identified or described in Section 8(i) of this Agreement.  BNSF shall also have the 

right to interchange with:  the Texas Mexican Railway Company at Corpus Christi and 

Robstown, TX; the Georgetown Railroad at Kerr; Transportacion Ferroviaria Mexicana (“TFM”) 

at Brownsville (Matamoros, Mexico); Ferrocarril Mexicano (“FXE”) at Eagle Pass; and the 

operator of SP’s former line between Giddings and Llano at McNeil, TX.  BNSF’s access and 

interchange rights at Corpus Christi and Brownsville shall be at least as favorable as SP had on 

September 25, 1995.  BNSF shall have direct access to the Port of Brownsville, the Brownsville 

and Rio Grande International Railroad, and the TFM.  UP will designate a yard in Brownsville 

for sale to BNSF at such time as BNSF establishes its own trackage rights operations into 

Brownsville and at such time as the connection between UP and SP as a part of the Brownsville 
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relocation project is completed.  In the event UP/SP determines to cease operations in the SP 

East Yard at San Antonio, TX, UP/SP will give first consideration to BNSF for taking over 

operation of the East Yard pursuant to a mutually-agreeable arrangement. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to Section 9(c)(v) of this Agreement.  The geographic limits within which (x) 

New Shipper Facilities shall be open to BNSF service at points listed on Exhibit A to this 

Agreement and (y) BNSF shall have the right to establish and exclusively serve intermodal and 
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auto facilities at points listed in Section 8(i) of and on Exhibit A to this Agreement shall 

generally correspond to the territory within which, prior to the merger of UP and SP, a new 

shipper or receiver could have constructed a facility that would have been open to service by 

both UP and SP either directly or through reciprocal switch.  Where switching districts have been 

established, such districts (as described in Section 9(g)) shall be presumed to establish these 

geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 4(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

REDACTED – TO BE PLACED ON PUBLIC FILE



 

19 

(e) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(f) In lieu of BNSF’s conducting actual trackage rights operations between Houston, 

Corpus Christi, Harlingen and Brownsville, TX (including TFM interchange), UP/SP agrees, 

upon request by BNSF, to handle BNSF’s business on a haulage basis for the fee called for by 

Section 8(m) of this Agreement.  UP/SP shall accept, handle, switch and deliver traffic moving 

under haulage without any discrimination in promptness, quality of service, or efficiency in favor 

of comparable traffic moving in UP/SP’s account. 

(g) UP/SP shall sell to BNSF UP’s line between Dallas and Waxahachie, TX with UP 

retaining trackage rights to exclusively serve local industries on the Dallas-Waxahachie line.   

(h) Upon the effectiveness of the trackage rights to Eagle Pass under this section, 

BNSF’s right to obtain haulage services from UP/SP to and from Eagle Pass pursuant to the 

agreement between BNSF and SP dated April 13, 1995 and subsequent haulage agreement 

between those parties shall no longer apply, provided BNSF shall continue to have the right to 

use trackage at or near Eagle Pass as specified in that agreement for use in connection with 

trackage rights under this Agreement. 

5. Eastern Texas - Louisiana Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Houston and Iowa Junction in Louisiana, which 

trackage rights have been amended by the Term Sheet Agreement and the 

TX-LA Line Sale Agreement implementing UP’s and BNSF’s joint 

ownership of SP's line between Dawes, TX and Avondale, LA; 
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• SP's line between Beaumont and Port Arthur, TX; 

• SP’s line between Dayton and Baytown and East Baytown, TX; 

• SP’s Channelview Spur which connects to the SP’s line between Houston 

and Iowa Junction near Sheldon, TX for the purpose, inter alia, of 

reaching a point of build-in/build-out to/from the facilities of Lyondell 

Petrochemical Company and Arco Chemical Company at Channelview, 

TX.  UP/SP shall permit BN/Santa Fe or one or both shippers to construct 

and connect to SP’s Channelview Spur, at their expense, a build-in/build-

out line.  BN/Santa Fe or the shippers shall have the right to purchase for 

net liquidation value all or any part of the Channelview Spur that UP/SP 

may abandon; 

• SP’s line between Mallard Junction and Harbor, LA; 

• SP’s line near Avondale (SP MP 14.94 and West Bridge Junction (SP MP 

9.97); 

• UP’s Main Line No. 1 from UP MP 14.29 to MP 14.11 including 

crossover to SP’s main line and UP’s MP 10.38 to MP 10.2; and  

• UP’s line between West Bridge Junction (UP MP 10.2) and UP’s 

Westwego, LA intermodal facility (approximately UP MP 9.2). 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-l” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 
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and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Lake Charles, Rose Bluff and West 

Lake, LA, and traffic of shippers open to SP and KCS at West Lake Charles.  BNSF shall also 

have the right to interchange with:  the Acadiana Railway Company at Crowley, LA; and the 

Louisiana & Delta Railroad, Inc. at Lafayette, Raceland and Schreiver, LA.  BNSF shall also 

have the right to interchange with and have access over the New Orleans Public Belt Railroad at 

West Bridge Junction, LA. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement reciprocal switching where, at the time BNSF 

service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 5(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 
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for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) UP/SP shall grant BNSF the right to use SP’s Bridge 5A at Houston, Texas. 

(f) Except as otherwise provided herein, trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall sell to BNSF UP’s Main Line No. 1 between MP 14.11 and 10.38, 

UP’s Westwego intermodal terminal, SP’s old Avondale Yard (together with the fueling and 

mechanical facilities located thereon) as shown on Exhibit C; and SP’s Lafayette Yard.   

6. Houston, TX-Valley Junction, IL Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Houston, TX and Fair Oaks, AR via Cleveland and Pine 

Bluff, AR; 

• UP’s line between Fair Oaks and Bridge Junction, AR; 

• SP’s line between Brinkley and Briark, AR; 

• UP’s line between Pine Bluff and North Little Rock, AR  

• UP’s line between Houston and Valley Junction, IL via Palestine, TX; 

• SP’s line between Fair Oaks and Illmo, MO via Jonesboro, AR and Dexter 

Junction, MO; and 
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• UP’s line between Fair Oaks and Bald Knob, AR. 

(b) In lieu of conducting actual operations between Pine Bluff and North Little Rock, 

AR, UP/SP agrees, upon request of BNSF, to handle BNSF's business on a haulage basis for the 

fee called for by Section 8(m) of this Agreement. 

(c) BNSF shall have the right to transport unit coal trains (i) over the Trackage Rights 

Lines to and from a point of build-in/build-out to and from Entergy Services, Inc.'s plant at 

White Bluff, AR if and when such a build-in/build-out line is constructed by an entity other than 

UP/SP to connect such plant with an SP line, and (ii) to and from Entergy Services, Inc.’s plant 

at White Bluff (1) by entering and exiting the Trackage Rights Lines at Jonesboro and Hoxie, 

AR, respectively, and/or (2) by utilization of BNSF's line via Memphis, TN. 

(d) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  In addition to the other restrictions and 

limitations set forth herein, as to UP's and SP's lines between Memphis and Valley Junction, IL:  

(1) BNSF shall not have the right to enter or exit at intermediate points north of Bald Knob and 

Fair Oaks, AR; and (2) BNSF traffic is limited to traffic that moves through, originates in, or 

terminates in Texas or Louisiana.  These two restrictions do not apply to traffic moving to or 
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from Shipper Facilities in the Houston-Memphis-St. Louis Corridor to which BNSF has access 

pursuant to this Section 6(d) or Section 8(i) below.  The two restrictions also do not apply to the 

traffic that BNSF is permitted to handle pursuant to the remaining provisions of this Section 6(d), 

which remains subject to all other conditions and restrictions.  BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Texarkana, TX/AR, and Shreveport, 

LA, to and from the Memphis BEA (BEA 73), but not including proportional, combination or 

Rule 11 rates via Memphis or other points in the Memphis BEA.  In the Houston-Memphis-St. 

Louis corridor, BNSF shall have the right to move some or all of its traffic via trackage rights 

over either the UP line or the SP line, at its discretion, for operating convenience.  BNSF shall 

also have the right to interchange:  with the Little Rock and Western Railway at Little Rock, AR; 

the Little Rock Port Authority at Little Rock, AR; KCS at Shreveport, LA and Texarkana, 

TX/AR, for movements of traffic originated by KCS at or delivered by KCS to shippers or 

receivers at Lake Charles, West Lake, or West Lake Charles, LA; with KCS (y) at Shreveport, 

LA for movements of loaded and empty coal trains moving to and from Texas Utilities Electric 

Company’s Martin Lake generating station, and (z) at Texarkana, TX/AR for movements of 

empty coal trains returning from Texas Utilities Electric Company’s Martin Lake generating 

station; and with the Texas Northeastern Railroad at Texarkana, TX for the sole purpose of 

moving BNSF traffic to and from Shipper Facilities at Defense, TX.  

(e) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 
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initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(f) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 
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any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 6(e) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(g) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(h) BNSF shall grant to UP/SP overhead trackage rights on BN’s line between West 

Memphis and Presley Junction, AK.  UP/SP shall be responsible for upgrading this line as 

necessary for its use.  If BNSF uses this line for overhead purposes to connect its line to the 

trackage rights lines, BNSF shall share in one-half of the upgrading cost. 

7. St. Louis Area Coordinations 

(a) UP/SP agree to cooperate with BNSF to facilitate efficient access by BNSF to 

other carriers at and through St. Louis via The Alton & Southern Railway Company ("A&S").  If 
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BNSF requests, UP/SP agree to construct or cause to be constructed for the use of both BNSF 

and UP/SP a faster connection between the BN and UP lines at Grand Avenue in St. Louis, MO 

and a third track from Grand Avenue to near Gratiot Street Tower at the sole cost and expense of 

BNSF.  Upon completion of such construction, UP/SP shall grant to BNSF overhead trackage 

rights on UP’s line between Grand Avenue and Gratiot Street. 

(b) UP wishes to secure dispatching authority for the MacArthur Bridge across the 

Mississippi River at St. Louis.  Dispatching is currently controlled by the Terminal Railroad 

Association of St. Louis ("TRRA").  BNSF agrees that it will cause its interest on the TRRA 

Board or any shares it owns in the TRRA to be voted in favor of transferring dispatching control 

of the MacArthur Bridge to UP if such matter is presented to the TRRA Board or its shareholders 

for action.  Such dispatching shall be performed in a manner to ensure that all users are treated 

equally. 

(c) If BNSF desires to use the A&S Gateway Yard, upon transfer of MacArthur 

Bridge dispatching to UP, UP/SP shall assure that charges assessed by the A&S to BNSF for use 

of Gateway Yard are equivalent to those assessed other non-owners of A&S. 

(d) UP/SP and BNSF agree to provide each other reciprocal detour rights between 

Bridge Junction-West Memphis and St. Louis in the event of flooding, subject to the availability 

of sufficient capacity to accommodate the detour. 

(e) UP/SP shall provide BNSF Overhead Trackage Rights over UP/SP's Jefferson 

City Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facility at Labadie.  BNSF shall have the right to serve all 

“2-to-1” Shipper Facilities, New Shipper Facilities and Existing Transload Facilities at Labadie. 
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8. Additional Rights 

(a) UP/SP shall grant BNSF overhead trackage rights on SP’s line between 

Richmond and Oakland, CA for rail traffic of all kinds, carload and intermodal, for all 

commodities to enable BNSF to connect via SP’s line with the Oakland Terminal Railroad 

(“OTR”) and to access the Oakland Joint Intermodal Terminal (“JIT”), or similar public 

intermodal facility, at such time as the JIT is built.  BNSF shall pay 50% of the cost (up to 

$2,000,000 maximum) for upgrading to mainline standards and reverse signaling of SP’s No. 1 

track between Emeryville (MP 8) and Stege, CA (MP 13.1).  Compensation for these trackage 

rights shall be at the rate of 3.48 mills per ton mile for business moving in the “I-5 Corridor,” 3.1 

mills per ton mile on all other carload and intermodal business, and 3.0 mills per ton mile for 

bulk business (as defined in Section 9(a) of this Agreement) escalated in accordance with the 

provisions of Section 12 of this Agreement.  UP/SP shall assess no additional charges against 

BNSF for access to the JIT and the OTR. 

(b) BNSF shall waive any payment by UP/SP of the Seattle Terminal 5 access charge. 

(c) BNSF shall grant to UP overhead trackage rights on BN’s line between Saunders, 

WI and access to the MERC dock in Superior, WI. 

(d) BNSF shall grant UP the right to use the Pokegama connection at Saunders, WI 

(i.e., the southwest quadrant connection at Saunders including the track between BN MP 10.43 

and MP 11.14). 

(e) BNSF shall waive SP’s requirement to pay any portion of the Tehachapi tunnels 

clearance improvements pursuant to the 1993 Agreement between Santa Fe and SP. 

(f) BNSF shall allow UP to exercise its rights to use the Hyundai lead at Portland 

Terminal 6 without any contribution to the cost of constructing such lead. 
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(g) BNSF shall allow UP/SP to enter or exit SP’s Chicago-Kansas City-Hutchinson 

trackage rights at Buda, Earlville, and west of Edelstein, IL.  UP/SP shall be responsible for the 

cost of any connections required. 

(h) BNSF will amend the agreement dated April 13, 1995, between BNSF and SP to 

allow UP/SP to enter and exit Santa Fe’s line solely for the purposes of permitting UP/SP or its 

agent to pick up and set out interchange business, including reciprocal switch business at 

Newton, KS, and switching UP industries at that point. 

(i) It is the intent of the parties that this Agreement result in the preservation of 

competition by two rail carriers for (a) all “2-to-1” Shipper Facilities at points listed on Exhibit A 

to this Agreement and (b) all other shippers who had direct competition or competition by means 

of siting, transload or build-in/build-out from only UP and SP pre-merger. 

The parties recognize that some “2-to-1” Shipper Facilities, Existing Transload Facilities, 

and New Shipper Facilities at “2-to-1” Points will not be able to avail themselves of BNSF 

service by virtue of the trackage rights and line sales contemplated by this Agreement.  For 

example, “2-to-1” Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities 

located at points between Niles Junction and the end of the joint track near Midway (including 

Livermore, CA, Pleasanton, CA, Radum, CA, and Trevarno, CA), Lyoth, CA, Lathrop, CA, 

Turlock, CA, South Gate, CA, Tyler, TX, Defense, TX, College Station, TX, Great Southwest, 

TX, Victoria, TX, Sugar Land, TX, points on the former Galveston, Houston & Henderson 

Railroad served only by UP and SP, Opelousas, LA and Herington, KS are not accessible under 

the trackage rights and line sales covered by this Agreement.  Accordingly, UP/SP and BNSF 

agree to enter into arrangements under which, through trackage rights, haulage, ratemaking 

authority or other mutually acceptable means, BNSF will be able to provide competitive service 
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to “2-to-1” Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities at the 

foregoing points and at other “2-to-1” Points not along a Trackage Rights Line.  

(j) BNSF shall have the right to interchange with any short-line railroad which, prior 

to the Effective Date of this Agreement, could interchange with both UP and SP and no other 

railroad.   

(k) BNSF shall also have the right to interchange with any short-line railroad that 

constructs a new line to and establishes an interchange on a Trackage Rights Line subsequent to 

UP's acquisition of control of SP; PROVIDED, HOWEVER, that the short-line railroad must be 

a Class II or Class III railroad neither owned nor operated by BNSF or any BNSF affiliate.  In 

addition, the new rail line must be either (i) an extension of an existing Class II or Class III 

carrier that does not connect with UP or (ii) a new Class II or Class III carrier.  BNSF shall not 

be entitled to interchange traffic with a Class II or Class III carrier  at such a new interchange on 

a Trackage Rights Line if the traffic originates or terminates at a Shipper Facility that is now 

served solely by UP unless the Shipper Facility qualifies as a New Shipper Facility or unless the 

new line qualifies as a build-in or build-out under this Agreement. 

(l) In addition to the right to serve build-in/build-out lines specified in Sections 4(a), 

5(a) and 6(c) of this Agreement, BNSF shall have the right to serve a new build-in/build-out line 

constructed to reach a facility that was, prior to September 11, 1996, solely served by either UP 

or SP and would be open to two railroad service upon construction of the build-in/build-out line 

(i) to a point on lines owned by SP on September 11, 1996, in the case of facilities solely served 

by UP, or (ii) to a point on lines owned by UP on September 11, 1996, in the case of facilities 

solely served by SP.  UP shall grant BNSF Overhead Trackage Rights necessary for BNSF to 

reach the build-in/build-out line.  The routing of such trackage rights shall seek to minimize the 
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operating inconvenience to UP, consistent with ensuring that BNSF can provide competitive 

service. 

(m) Where this Agreement authorizes BNSF to utilize haulage to provide service, the 

fee for such haulage shall be $.50 per car mile plus a handling charge to cover handling at the 

haulage junction with BNSF and to or from a connecting railroad or third party contract switcher.  

The handling charge shall be $50 per loaded or empty car for intermodal and carload and $25 per 

loaded or empty car for unit trains with unit train defined as 67 cars or more of one commodity 

in one car type moving to a single destination and consignee.  UP/SP shall bill BNSF the $50 per 

car handling charge for all cars and, upon receipt of appropriate documentation from BNSF 

demonstrating that business assessed the $50 per car handling fee was a unit train, adjust prior 

billings by $25 per car for each car BNSF demonstrates to have been eligible for the $25 per car 

handling charge for unit trains.  Where UP/SP is providing reciprocal switching services to 

BNSF at “2-to-1” Shipper Facilities as provided for in Section 9(i) of this Agreement, the per car 

handling charge shall not be assessed at the point where such reciprocal switch charge is 

assessed.  The haulage fee and handling charge set forth above as of September 25, 1995, shall 

be adjusted upwards or downwards in accordance with Section 12 of this Agreement. 

(n) In the event, for any reason, any of the trackage rights granted under this 

Agreement cannot be implemented because of the lack of sufficient legal authority to carry out 

such grant, then UP/SP shall be obligated to provide an alternative route or routes, or means of 

access of commercially equivalent utility at the same level of cost to BNSF as would have been 

provided by the originally contemplated rights. 

(o) In the event UP determines to terminate or not renew a lease to an Existing 

Transload Facility to which BNSF gained access as a result of this Agreement or the conditions 
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imposed on the UP/SP merger and BNSF has previously entered into a contract to provide 

transportation services to the Existing Transload Facility, UP shall extend the lease for the 

remaining period of such transportation contract or for a period not to exceed 24 months, 

whichever period is shorter. 

9. Trackage Rights - General Provisions 

(a) The compensation for operations under this Agreement shall be set at the levels 

shown in the following table as subsequently indexed under the 1995 Agreement: 

 Table I 
 Trackage Rights Compensation 
 (mills per ton-mile) 
 
     Keddie-Stockton/Richmond All Other Lines 
 
Intermodal and Carload    3.48    3.1 
Bulk (67 cars or more of    3.0    3.0  
     one commodity in one 
     car type) 
 

These rates shall apply to all equipment moving in a train consist including locomotives.  

The rates shall be escalated in accordance with the procedures described in Section 12 of this 

Agreement.  The owning line shall be responsible for maintenance of its line in the ordinary 

course including rail relay and tie replacement.  The compensation for such maintenance shall be 

included in the mills per ton mile rates received by such owning line under this Agreement. 

(b) BNSF and UP/SP will conduct a joint inspection to determine necessary 

connections and sidings or siding extensions associated with connections, necessary to 

implement the trackage rights granted under this Agreement.  The cost of such facilities shall be 

borne by the party receiving the trackage rights which such facilities are required to implement.  

Either party shall have the right to cause the other party to construct such facilities.  If the 

owning carrier decides to utilize such facilities constructed by it for the other party, it shall have 
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the right to do so upon payment to the other party of one-half (½) the original cost of 

constructing such facilities. 

(c) Capital expenditures on the Trackage Rights Lines and on lines over which BNSF 

is granted Overhead Trackage Rights will be handled as follows: 

(i) UP/SP shall bear the cost of all capacity improvements that are necessary 

to achieve the benefits of its merger as outlined in the application filed 

with the ICC for authority for UP to control SP.  The operating plan filed 

by UP/SP in support of the application shall be given presumptive weight 

in determining what capacity improvements are necessary to achieve these 

benefits. 

(ii) Any capacity improvements other than those covered by subparagraph (i) 

above shall be shared by the parties based upon their respective usage of 

the line in question, except as otherwise provided in subparagraph (iii) 

below.  That respective usage shall be determined by the 12 month period 

prior to the making of the improvement on a gross ton mile basis. 

(iii) For 18 months following UP’s acquisition of control of SP, BNSF shall 

not be required to share in the cost of any capital improvements under the 

provision of subparagraph (ii) above. 

(iv) BNSF and UP/SP agree that a capital reserve fund of $25 million, funded 

out of the purchase price listed in Section 10 of this Agreement, shall be 

established.  This capital reserve fund shall, with BNSF’s prior consent 

which will not unreasonably be withheld, be drawn down to pay for 

capital projects on the Trackage Rights Lines that are required to 
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accommodate the operations of both UP/SP and BNSF on those lines, but 

in any event shall not be used for expenditures covered by subparagraph 

(i) above.  Any disputes over whether a project is required to 

accommodate the operation of both parties shall be referred to binding 

arbitration under Section 15 of this Agreement. 

(v) If both UP/SP and BNSF intend to serve New Shipper Facilities located 

subsequent to UP’s acquisition of control of SP as authorized by Sections 

1(b), 3(c), 4(b), 5(b), 6(d), and 8(i) of this Agreement, they shall share 

equally in any capital investment in such connections and sidings and 

siding extensions or other support facilities required by both UP and 

BNSF to provide rail service to such New Shipper Facility.  If only one 

railroad initially provides such service, the other railroad may elect to 

provide service at a later date, but only after paying to the railroad initially 

providing such service 50% of any capital investment (including per 

annum interest thereon) made by the railroad initially providing rail 

service to the New Shipper Facility.  Per annum interest shall be at a rate 

equal to the average paid on 90-day Treasury Bills of the United States 

Government as of the date of completion until the date of use by the other 

railroad commences.  Per annum interest shall be adjusted annually on the 

first day of the twelfth (12th) month following the date of completion and 

every year thereafter on such date, based on the percentage increase or 

decrease, in the average yield of 30-year U.S. Treasury Notes for the prior 

year compared to their average yield in first year of completion of the 
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access to such industry or industries.  Each annual adjustment shall be 

subject, however, to a “cap” (up or down) of two percentage points more 

or less than the prior year’s interest rate. 

(d) Subject to the terms of the Dispatching Protocols attached hereto as Exhibit D and 

incorporated herein, the management and operation of the lines over which the parties have 

granted trackage rights to each other pursuant to this Agreement (“Joint Trackage”) shall be 

under the exclusive direction and control of the owning carrier, and the owning carrier shall have 

the otherwise unrestricted power to change the management and operations on and over Joint 

Trackage as in its judgment may be necessary, expedient or proper for the operations thereof 

intended.  Trains of the parties utilizing Joint Trackage shall be given equal dispatch without any 

discrimination in promptness, quality of service, or efficiency in favor of comparable traffic of 

the owning carrier.  Trains operating in the Houston terminal shall be routed over the most 

efficient routes as necessary to avoid delays and congestion, even routes over trackage over 

which the operating carrier has no operating rights. 

The owning carrier shall keep and maintain the Joint Trackage at no less than the track 

standard designated in the current timetable for the applicable lines subject to the separate 

trackage rights agreement.  The parties agree to establish a joint service committee to regularly 

review operations over the Joint Trackage lines. 

In the event the owning carrier determines to sell or remove from service a Joint 

Trackage line and/or any associated facilities, the owning carrier shall provide the other carrier 

with reasonable written notice of such determination.  Any such sale to a third party shall be 

expressly made subject to the terms and conditions of this Agreement, and the owning carrier 
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shall remain responsible as to the obligations imposed on it herein in the event the third party 

purchaser does not fulfill those obligations. 

(e) Each party shall be responsible for any and all costs relating to providing 

employee protection benefits, if any, to its employees prescribed by law, governmental authority 

or employee protective agreements where such costs and expenses are attributable to or arise by 

reason of that party’s operation of trains over Joint Trackage.  To the extent that it does not 

violate existing agreements, for a period of three years following acquisition of control of SP by 

UP, BNSF and UP/SP shall give preference to each other’s employees when hiring employees 

needed to carry out trackage rights operations or operate lines being purchased.  The parties shall 

provide each other with lists of available employees by craft or class to whom such preference 

shall be granted.  Nothing in this Section 9(e) is intended to create an obligation to hire any 

specific employee. 

(f) The trackage rights grants described in this Agreement and the purchase and sale 

of line segments shall be included in separate trackage rights and line sale agreement documents 

respectively of the kind and containing such provisions as are normally and customarily utilized 

by the parties, including exhibits depicting specific rail line segments, and other provisions 

dealing with maintenance, improvements, and liability, subject to more specific provisions 

described for each grant and sale contained in this Agreement and the general provisions 

described in this section.  BNSF and UP/SP shall elect which of their constituent railroads shall 

be a party to each such trackage rights agreement and line sale and shall have the right to assign 

the agreement among their constituent railroads.  The parties shall use their best efforts to 

complete such agreements by June 1, 1996.  If agreement is not reached by June 1, 1996 either 

party may request that any outstanding matters be resolved by binding arbitration with the 
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arbitration proceeding to be completed within sixty (60) days of its institution.  In the event such 

agreements are not completed by the date the grants of such trackage rights are to be effective, it 

is intended that operations under such grants shall be commenced and governed by this 

Agreement. 

(g) All locations referenced herein shall be deemed to include all areas within the 

switching limits of the location designated by tariff, clarified to the extent necessary by publicly-

available information, in effect as of September 25, 1995, and access to such locations shall 

include the right to locate and serve new auto and intermodal facilities at such locations.   

(h) The tenant carrier on the Joint Trackage shall have the right to construct, or have 

constructed for it, for its sole use exclusively owned or leased facilities, including, without 

limitation, automobile and intermodal facilities, storage in transit facilities, team tracks and yards 

along the Joint Trackage pursuant to the following terms and conditions: 

(i) The party wishing to construct such exclusively owned facilities for its 

sole use shall submit its plans to the other party for its review and 

approval, which approval shall not be unreasonably withheld or delayed; 

(ii) In the case of the construction of team tracks and ancillary facilities, 

including loading facilities and necessary track connections, the parties 

shall work cooperatively with each other to enable such construction; 

(iii) Such exclusively owned or leased and used facilities shall not (i) impair 

the other party's use of the Joint Trackage, (ii) prevent or unduly hinder 

the other party's access to existing or future customers or facilities served 

from the Joint Trackage, or (iii) impair access to other exclusively owned 

facilities then in existence; and 
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(iv) If jointly owned or leased and used property is to be used for the 

construction of such exclusively owned or leased and used facilities, the 

party so constructing such exclusively owned or leased and used facilities 

shall reimburse the other party for its ownership of the jointly owned 

property so utilized at 50% of its then current fair market value.  If the 

tenant carrier uses property of the owning carrier for the construction of 

exclusively owned or leased and used facilities, the tenant carrier shall 

reimburse the owning carrier for its ownership of the property at 100% of 

its then current fair market value. 

(i) Where UP/SP provides reciprocal switching services to BNSF under this 

Agreement, UP/SP will do so at a rate of no more than $130 per car as of September 25, 1995, 

adjusted pursuant to Section 12 of this Agreement, and all such reciprocal switching services 

shall be provided on an impartial basis.  In the event BNSF's access to a Shipper Facility 

pursuant to this Agreement is effected by means of a third party contractor, (i) any associated 

third party switch fee shall be paid by UP/SP, (ii) BNSF shall pay to UP/SP the applicable 

reciprocal switch fee established between the parties to this Agreement, and (iii) BNSF shall 

neither be entitled to become an assignee of UP/SP nor become eligible to enter into a separate 

agreement with the shipper so served.   

(j) It is the intent of the parties that BNSF shall, where sufficient volume exists, be 

able to utilize its own terminal facilities for traffic handled by BNSF under the terms of this 

Agreement.  These locations include Salt Lake City, Ogden, Brownsville and San Antonio, and 

other locations where such volume develops.  Facilities or portions thereof presently utilized by 

UP or SP at such locations shall be acquired from UP/SP by lease or purchase at normal and 
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customary charges.  Upon request of BNSF and subject to availability and capacity, UP/SP shall 

provide BNSF with terminal support services including fueling, running repairs and switching.  

UP/SP shall also provide intermodal terminal services at Salt Lake City, Reno, and San Antonio.  

UP/SP shall be reimbursed for such services at UP’s normal and customary charges.  Where 

terminal support services are not required, BNSF shall not be assessed additional charges for 

train movements through a terminal.  BNSF shall also have equal access, along with UP/SP, to 

all SP Gulf Coast storage in transit facilities (“SIT”) (i.e., those SP facilities at Dayton, East 

Baytown, and Beaumont, TX), on economic terms no less favorable than the terms of UP/SP’s 

access, for storage in transit of traffic handled by BNSF under the terms of this Agreement, 

including, but not limited to, traffic to or from Shipper Facilities to which BNSF gained access 

under the terms of this Agreement.  UP/SP agree to work with BNSF to locate additional SIT 

facilities on the Trackage Rights Lines and on lines over which BNSF is granted Overhead 

Trackage Rights to serve a build-in/build-out line as necessary. 

(k) BNSF may, subject to UP/SP’s consent,  use agents for limited feeder service on 

the Trackage Rights Lines and on lines over which BNSF is granted Overhead Trackage Rights 

to serve a build-in/build-out line. 

(l) BNSF shall have the right to inspect the UP and SP lines over which it obtains 

trackage rights under this Agreement and require UP/SP to make such improvements under this 

section as BNSF deems necessary to facilitate its operations at BNSF’s sole expense.  Any such 

inspection must be completed and improvements identified to UP/SP within one year of the 

effectiveness of the trackage rights. 

(m) BNSF shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 
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existing trackage rights) intersect with Trackage Rights Lines or lines it will purchase pursuant to 

this Agreement.  UP/SP shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 

existing trackage rights) intersect with lines over which it will receive trackage rights pursuant to 

this Agreement.  BNSF shall also have the right, at the option of the City Public Service Board of 

San Antonio, TX, to connect for movement to and from Elmendorf, TX, where BNSF's trackage 

rights granted pursuant to this Agreement intersect at SP Junction (Tower 112) with the existing 

trackage rights SP has granted to City Public Service Board of San Antonio, TX. 

(n) In the event UP/SP institute directional operations over any Trackage Rights Line 

or on lines over which BNSF is granted Overhead Trackage Rights, (i) UP/SP shall provide 

BNSF with reasonable notice of the planned institution of such operations and shall adjust, as 

appropriate, the trackage rights granted to BNSF pursuant to this Agreement so as to avoid 

impairing BNSF’s ability to provide competitive service on a Trackage Rights Line, and (ii) 

BNSF shall operate in accordance with the flow of traffic established by such directional 

operation; PROVIDED, HOWEVER, that any rights granted to BNSF as a result of UP/SP's 

institution of directional operations shall be Overhead Trackage Rights only, and PROVIDED 

FURTHER that BNSF shall have the right, on any Trackage Rights Line over which directional 

operations have been instituted (including lines on which BNSF received Overhead Trackage 

Rights to serve a point listed or described in Section 8(i) of this Agreement or a build-in/build-

out line), to operate against the flow of traffic if it is reasonably necessary to do so for BNSF to 

provide competitive service to shippers on the line which are accessible to BNSF (including 

service to New Shipper Facilities and build-in/build-out lines) over such line including but not 
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limited to circumstances where UP operates against the flow of traffic with trains of the same or 

similar type for the same shipper(s) or for shipper(s) in the same general area. 

10. Compensation for Sale of Line Segments 

(a) BNSF shall pay UP/SP the following amounts for the lines it is purchasing 

pursuant to this Agreement: 

Line Segment Purchase Price 

Keddie-Bieber $ 30 million 

Dallas-Waxahachie    20 million 

Iowa Jct.-Avondale MP 16.9 
       (includes UP’s Westwego 
       intermodal yard; SP’s 
       old Avondale yard; 
       and SP’s Lafayette yard) 

 100 million 

 

(b) The purchase shall be subject to the following terms: 

(i) the condition of the lines at closing shall be at least as good as their 

current conditions as reflected in the current timetable and slow orders 

(slow orders to be measured by total mileage at each level of speed 

restrictions). 

(ii) includes track and associated structures together with right-of-way and 

facilities needed for operations. 

(iii) indemnity for environmental liabilities attributable to UP/SP’s prior 

operations. 

(iv) standard provisions for sales of this nature involving title, liens, 

encumbrances other than those specifically reserved or provided for by 

this Agreement. 
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(v) assignment of associated operating agreements (road crossings, crossings 

for wire and pipelines, etc.). Non-operating agreements shall not be 

assigned. 

(vi) removal by UP/SP, from a conveyance, within 60 days of the closing of 

any sale, of any non-operating real property without any reduction in the 

agreed upon purchase price. 

(vii) the purchase will be subject to easements or other agreements involving 

telecommunications, fiber optics or pipeline rights or operations in effect 

at the time of sale. 

BNSF shall have the right to inspect the line segments and associated property to be sold 

and records associated therewith for a period of ninety days from the Effective Date of this 

Agreement to determine the condition and title of such property.  At the end of such period, 

BNSF shall have the right to decline to purchase any specific line segment or segments.  In such 

event, UP/SP shall grant BNSF overhead trackage rights on any such segment with 

compensation to be paid, in the case of Avondale-Iowa Junction on the basis of the charges set 

forth in Section 9(a) of this Agreement, and in the case of Keddie-Bieber on a typical joint 

facility basis with maintenance and operating costs to be shared on a usage basis (gross ton miles 

used to allocate usage) and annual interest rental equal to the depreciated book value times the 

then current cost of capital as determined by the ICC times a usage basis (gross ton miles).  In 

the case of Dallas-Waxahachie, operations would continue under the existing trackage rights 

agreement. 

(c) Prior to closing the sale of SP’s Iowa Jct.-Avondale line (the “IJA Line”), 

representatives of UP/SP and BNSF shall conduct a joint inspection of the IJA Line to consider 
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whether its condition at closing meets the standard established in Section 10(b)(i) of this 

Agreement.  If the representatives of the parties are unable to agree that the condition of the IJA 

Line meets this standard, then BNSF shall place $10.5 million of the purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall take place.  After closing the parties 

shall mutually select an independent third party experienced in railroad engineering matters (the 

“Arbitrator”) who shall arbitrate the dispute between the parties as to whether the condition of 

the IJA Line is in compliance with Section 10(b)(i) of this Agreement.  Arbitration shall be 

conducted pursuant to Section 15 subject to the foregoing qualification that the Arbitrator be 

experienced in railroad engineering matters.  If the Arbitrator finds the IJA Line is below the 

standard, the Arbitrator shall determine the amount (which shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out of the escrow fund to BNSF with the balance, if any, paid to UP/SP.  Any amount so paid to 

BNSF out of the escrow fund to bring the IJA Line into compliance with the standard shall be 

used by BNSF exclusively to that end (or to reimburse BNSF for funds previously expended to 

that end) and UP/SP shall not, as a tenant on the IJA Line be billed for any work undertaken by 

BNSF pursuant to the provisions of this Section 10(c). 

11. Term 

This Agreement shall be effective upon execution (which occurred on September 25, 

1995) (the “Effective Date”) for a term of ninety-nine years, PROVIDED, HOWEVER, that the 

grants of rights under Section 1 through 8 shall be effective only upon UP’s acquisition of 

control of SP, and provided further that BNSF may terminate this Agreement by notice to UP/SP 

given before the close of business on September 26, 1995, in which case this Agreement shall 

have no further force or effect.  This Agreement and all agreements entered into pursuant or in 

relation hereto shall terminate, and all rights conferred pursuant thereto shall be canceled and 
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deemed void ab initio, if, in a Final Order, the application for authority for UP to control SP has 

been denied or has been approved on terms unacceptable to the applicants, PROVIDED, 

HOWEVER, that if this Agreement becomes effective and is later terminated, any liabilities 

arising from the exercise of rights under Sections 1 through 8 during the period of its 

effectiveness shall survive such termination.  For purposes of this Section 11, “Final Order” shall 

mean an order of the STB, any successor agency, or a court with lawful jurisdiction over the 

matter which is no longer subject to any further direct judicial review (including a petition for 

writ of certiorari) and has not been stayed or enjoined. 

12. Adjustment of Charges 

All trackage rights charges under this Agreement shall be subject to adjustment upward 

or downward July 1 of each year by the difference in the two preceding years in UP/SP’s system 

average URCS costs for the categories of maintenance and operating costs covered by the 

trackage rights fee.  “URCS costs” shall mean costs developed using the Uniform Rail Costing 

System.  

The rates for reciprocal switching services established in Section 9(i) and for haulage 

service established in Section 8(m) shall be adjusted upward or downward each July I of each 

year to reflect fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not 

adjusted for changes in productivity (“RCAF-U”) published by the Surface Transportation Board 

or successor agency or other organizations.  In the event the RCAF-U is no longer maintained, 

the parties shall select a substantially similar index and, failing to agree on such an index, the 

matter shall be referred to binding arbitration under Section 15 of this Agreement. 

The parties will agree on appropriate adjustment factors if not covered herein for 

switching, haulage and other charges. 
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Upon every fifth anniversary of the effective date of this Agreement, either party may 

request on ninety (90) days notice that the parties jointly review the operation of the adjustment 

mechanism and renegotiate its application.  If the parties do not agree on the need for or extent of 

adjustment to be made upon such renegotiation, either party may request binding arbitration 

under Section 15 of this Agreement.  It is the intention of the parties that rates and charges for 

trackage rights and services under this Agreement reflect the same basic relationship to operating 

costs as upon execution of this Agreement (September 25, 1995). 

13. Assignability 

This Agreement and any rights granted hereunder may not be assigned in whole or in part 

without the prior consent of the other parties except as provided in this section.  No party may 

permit or admit any third party to the use of all or any of the trackage to which it has obtained 

rights under this Agreement, nor under the guise of doing its own business, contract or make any 

arrangement to handle as its own trains, locomotives, cabooses or cars of any such third party 

which in the normal course of business would not be considered the trains, locomotives, 

cabooses or cars of that party.  In the event of an authorized assignment, this Agreement and the 

operating rights hereunder shall be binding upon the successors and assigns of the parties.  This 

Agreement may be assigned by either party without the consent of the other only as a result of a 

merger, corporate reorganization, consolidation, change of control or sale of substantially all of 

its assets. 

14. Government Approvals 

The parties agree to cooperate with each other and make whatever filings or applications, 

if any, are necessary to implement the provisions of this Agreement or of any separate 

agreements made pursuant to Section 9(f) and whatever filings or applications may be necessary 

to obtain any approval that may be required by applicable law for the provisions of such 
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agreements.  BNSF agrees not to oppose the primary application or any related applications in 

Finance Docket No. 32760 (collectively the “control case”), and not to seek any conditions in the 

control case, not to support any requests for conditions filed by others, and not to assist others in 

pursuing their requests.  BNSF shall remain a party in the control case, but shall not participate 

further in the control case other than to support this Agreement, to protect the commercial value 

of the rights granted to BNSF by this Agreement, and to oppose requests for conditions by other 

parties which adversely affect BNSF; PROVIDED, HOWEVER, that BNSF agrees to reasonably 

cooperate with UP/SP in providing testimony to the ICC necessary to demonstrate that this 

Agreement and the operations to be conducted thereunder shall provide effective competition at 

the locations covered by the Agreement.  UP/SP agree to support this Agreement and its 

implementation and warrant that it has not entered into agreements with other parties granting 

rights to other parties granted to BNSF under this Agreement.  UP/SP agree to ask the ICC to 

impose this Agreement as a condition to approval of the control case.  During the pendency of 

the control case, UP and SP shall not, without BNSF’s written consent, enter into agreements 

with other parties which would grant rights to other parties granted to BNSF or inconsistent with 

those granted to BNSF under this Agreement which would substantially impair the overall 

economic value of rights to BNSF under this Agreement. 

15. Arbitration 

Except as otherwise provided by any decision of the STB or by separate agreement, 

unresolved disputes and controversies concerning any of the terms and provisions of this 

Agreement or the application of charges hereunder shall be submitted for binding arbitration 

under Commercial Arbitration Rules of the American Arbitration Association which shall be the 

exclusive remedy of the parties. 
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16. Further Assurances 

The parties agree to execute such other and further documents and to undertake such acts 

as shall be reasonable and necessary to carry out the intent and purposes of this Agreement. 

17. No Third Party Beneficiaries 

This Agreement is intended for the sole benefit of the signatories to this Agreement.  

Nothing in this Agreement is intended or may be construed to give any person, firm, corporation 

or other entity, other than the signatories hereto, their permitted successors and permitted 

assigns, and their affiliates any legal or equitable right, remedy or claim under this Agreement. 

 
UNION PACIFIC RAILROAD COMPANY 

 
By:  
Title:  

 
 

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

 
By:  
Title:  
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Exhibits to Restated and Amended BNSF Settlement Agreement 

Exhibit A - List of ''2-to- l '' Points 

Exhibit B -- Te1m Sheet for UP/SP-B~NSF Proportional Rate _A.greement Covering I-5 
Corridor 

ExhibitC-SchematicdrawingofUI>'sMainLineNo. l between MP 14.11 and 10.38, 
UP's Westwego inte1modal te11ninal, and SP''s old Avondale Yard (together with the fueling and 
mechanical facilities located thereon) 

Exhibit D -- Dispatching Protocols 

Exhibit E -- ''2-to-1 Point Identification Protocol'' 

Exhibit F -- Overhead Trackage Rigblts Lines 
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EXIflBIT A 

LIST OF "2-TO-J" POJNTS 

Poinl• Rc1cm:d lo in Section l(b) 

Provo UT 
Sall Lake City UT 
Ogden UT 
Jronton UT 
G:uexUT 
Pioneer I.IT 
Oartield/Smelierl!\-!Jlgna UT (access to Kennecott private railway) 
Geneva I.IT 
Clearfield UT 
Woods Cross UT 
Relico UT 
Evon• UT 
Little Mountam LIT 
Weber loduitrial Park UT 
North Salt Lake Ci1Y UT 
American Foitc UT 
Orem UT 
Points Otl paired track from Weso NV 10 Alazon NV 
Reno NV (only intcnnodal, automotive [BNSF must e&U.blish its own 

automotive facility], transloJlding, nnd new shipp,,r facilities) 
Herlong CA 
Johnson lndtL~:il Park at Sncrruncnlo CA 
West Sacramento CA (Farmers Rice) 
Port of Sacramento CA 
Points between Oakland CA and San Jose CA (including Wruni Springs CA, 

Frocmonl CA, Elmhurst CA, Shlnn CA, Kobler CA, and Melrose CA) 
s~n Jose CA 

Points Refcrrod 10 jn Section l(a) 

OmarioCA 
La Habra CA 
Fidlc:non CA 
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l'9iu•~ Rpfcm:d to in Scc1jon 40!) 

Brownsville TX 
Port of Brownsville TX 
Port of co.,,us Christi 
Harlingen TX 
Corpus atristi TX 
Sinton TX 
San Antonio TX 
Elmendorf TX 
Halstead TX (LCRA plant) 
Wacri TX 
Points on Sieml Blanca-Bl Paso line 

Points Referred to in S-oction Slb) 

Baytown TX 
Amelia TX 
Or'JngcTX 
Mont Belvieu TX (Amoco, E~on, Chevron plants) 
Eldon, TX (Bayer plant) 
Harbor, LA 

.Pojnts Referred to in Section 6(d) 

Camden f\R 
Pinc Buff AR 
FairOwAR 
BaldwmAR 
Linle Rock AR 
North Llule Rock AR 
East Little Rock AR 
Forreit City, AR 
Paragould AR 
Dexter MO 
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EXHIBIT B 

TERM SHEET FOR 
UP/SP•BNSF PROPORTIONAL RATE 

AGREEMENT COVERING 
1-5 CORRIDOR 

BNSF tnckage n;t,11111 the •1-S" 00ffldor "41 &llow BNSF to handle uaffic on 
a singi. l ne basis lhal cu11enlly mc1Vel via pint SN-SP routu 'Tllla Agreement will en&ble 
UPSP 1Xl CIO(T1)ete with BNSF tor that traffic and to make rates, 1.1sing the p,oportlonat ratn, 
to and from an polntl UP/SP H,VH in Ult eovertd ttmto,y dHCri~d below. 

Cgyt[ld ltcIIIA'Y 

Traffic molling l>etwffn the following areas r\OM of Portland, Oregon and 
west or Billings and Havre, Monw,a: 

Canacfian Interchanges in Vancouver area 
Pointa north of Seattle and w111 or CaacadH 
Pointa south of and inclucing Sealllt and w11t of Cascades 
Washir,gton points Hit of Cucades ar1d w111 of and Including Spok.ane 
PQln11 Hit or Spokane and wHt ol BilPngs and Havre 

and polnts in 

Arizona, 
Cafifomla, 
Colorado, 
NewMe•ico, 
Nevada, 
OrtQOn, 
Utah, 
Texas wast of Monahan, and Sanderson, and 
00nnac.1ion1 to Mexloo 11 El Paso and to the west 

JCIIUS CAY9rtd 

Trafflc covered ~n bt al 00mmodide.s (car1oad. lnttm-odal and b\11k) moving 
both southbound and northbound. All wa loaded or made empty on BNSF line& In tllt 
Covered Terr'itory (Including reloads) and cars reeeiv1d in Interchange. 
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prpportlQCI I !lln 

A third pany, aucll as a ~,ot aecounUng lirm Ol' other tata~ 
IJ'a/\lpC)ltl,COft 00tlSUll;at,t ~ ·col\SUl!anr), will Ile ~loyed 10 compute the O'OOOllion&J 
taltl. TM ~ pt0ra11111aJ1 be ll'lt ratio Of (1) BNSF .,,. .. , bt:WHft ar,u nonh 01 
Portland or inlttehang, norlll of Portland end SP lntaret,ange at Portland to (b) BNSF 
singl►~na miles from BNSF origin or inttrdlange l0 BNSF dts~nation or interchange. 

na con1u111nt wlll develop • table or ntt ton milt rates (net or rtrunc11. 
aJlowanON. and retlalll). TIiis WIie 'Nill bt In nwrb term bated on COIM'lodil)', w type. 
and 11H no/tho/ Portland, °'9gon. Thi II.IH lhown In Ille l!\ll!bt will !)t by QOITI/TIOdity 
&1 lhe ).4ig,I STCC laYeJ and by CV IYPI tor IT\0'1911\lnt btiw.tll eac:h of It-.. .,... no:M 
of Pol11al\d, Oregon, and tl'le Portland ln1trcllange. The nt110n mile ratea WII bt baltO 
on movtman11 llttwNn Hell of 111, area, north of Portland and t11I group or 1tatt1 
(Including conntd!ons to Mexico) ll1ttd abova. TIie initia l 11111 win be dtrivad b111d on 
u,e BN•SP ponlon of BN-SP lntlr1ine ratll (nit ol rlfundl , allOqnces, and llbllH) In 
t fftc:t ,n thl quatte1 prtc:tdiJ\g aoqusruon ol SP by UP. 

Thi Ml rcn mile rate tor Heft commcdit)'/C&I IYPI ll'lall be • ftigllled 
average ol u,e rates applieabte to movemtnt1 of net, suer. commodityfcar type betw11n 
u,, po1nta ~•tad 1bo111. An uamplt of 1h11 compvtalion ls anachtd. 

Ne-w mas 1MB bl derivtd ucti IIUtlMq.Jent c,..,lltlf. Ill 1ucs~n1 quarws. 
1M ra:11 'M.D lncfUdt I p,o,all cl llolh SP-BNSF inlltllnl ra:et (Ml o1 relund~ allawttlc:as, 
and IIDIIII) and BNSF •lng'•-liM 1'&111 (net of ratunds. al owancn. and ra1m11). Al 
suet\ ame u a ,. .. can be developed lor a partlcular commoa.ry/c.a, type on tna buls ol 
I BNSF 11ngla-fiM rat• !hen Mllfl ntte 1_dju1tment1 tor IUCII commodity/Cal typl 1hd be 
buad aolat~ on BNSF aln;le•Mne ratH. All oomputaliona o1 net l0n milt ratH will be 
baud on ra1H NI actualt~ moved traffic. 

UPJSP agree IN1 any rate It publJlln ran.ct Ole propo-t11ona! rate from 
Iha latHl qu-ana,ty study and BNSF'1 dMtlOl'I lllall bt that &rnOUnL M~menla using 
proporvonal ratH ahaA bt lnterine INSf'•UPISP m011al'Mfltl and wil be bined 
aocordrngly. Propor11on&J ratta used by UP/SP 1/1 contracts wlll be Htallltd on 111e aame 
buia II UP/SP'a ,., .. ete aseallted. BNSf' and UP/SP WIii lllabUah proetdurH to 
enaire that In selllng lnterrl'le accounta UP/SP•• and BNSF'a r111aruia soutn of PoJ'lllncl 
is not Cl<lelotld to Iha otnar. 

4PPIJSIIIOD 

The net 10n milt re.tu In each call of Iha matrb will be appled l0 the BN 
mnuge al'ld the utociatld net 10na from 11,u nonn of Portland to Portland lnttn:tw,ge 
to davaiop Ula proportional 1111 to Ille Ponl&/ld inlarchange. 
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Strvtce 

BNSF shall accept, handle, siwitch and deliver traffic moving under this 
Agreement without any discrimination in promplnen, quality of service; or efficiency in 
favor of comparable traffic moving in BNSPs account. UP/SP nu the right to provide 
equipmenL BNSF will work with UP/SP to estabish and provide trackage for strategically 
located car distribution points in BN territory. To the extent justified by business volumes, 
BNSF will continue operating vancower, BC-Portland (SP Interchange) tralns comparable 
to eN Nos. 111 and 112. BNSF will cooperat-e with UP/SP to establish necessary blocks 
to provide efficient and competitive service 011 traffic moving under the proportional rate. 

Third Plrtt Cpnault■nt 

The third party consultant shall be jointly employed by UP/SP and BNSF. 
The parties will share equally in the expens:e of employlng such third party consultant. 
Both UP/SP and BNSF shall have the right to audit the wor1< of the third party consultant 
and agree to share in any irregularities found In this work and cooperate to work with tne 
third party consultant to establish procedures to promptly correct those deficiencies. The 
third party consultant shall be required 10 remain impartial between UP/SP and BNSF. Any 
breach of tl'le impartiality reciuiramen1 shall result in the termination ol sueh third party 
consultant and the seleetion of a new consulitant by the parties. 
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2. 

3. 

4. 

5. 

E~e,mpIe of Revenue Ptr Ton Mile 
Calcu lation by Origin•Cestination Cell 

Cel l tnelr.ides Car Type and Commodity 

Assumption : Movt3 

BNSF Revenue Per Car From $5000 
O/D Areas North of Pan.land to 
Destination States 

8NSF Miles From 0/0 Areas North 1000 
of Penland to Destination States 

BNSF Net Tons From 0/0 Areas 100 
North or Ponland to Destination States 

BNSF Number of Carloads From 0/0 10 
Areas North or Portland to Destination States 

BNSF Miles Between Actual Polnt or 300 
Origin to Interchange and Penland 

Move2 

$2000 

500 

50 

5 

200 

A. Aevenue/NTM Factor (Computed by Consultant tor Eac~ Call In Mattix} 

rm .x {4) (for afl moves) 

B. 

f2) X GU 
!,(4) 

sooo x 10 + 2ooox 5 
l 000 x 100 500 x SO • S0.06/NTM 

10+5 

Compute BNSF Division on a Specific Move 

(A) X (5) X {3) 
$0.06 X 300 X 100 • $1800 
$0.08 X 200 X SO • $ 600 
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s. 

BNSF - UP/SP DISPA TCHINC PROTOCOLS 

Ai a1r••d: Due Clifton· BNSF 
H:ank J ay - SP 
Steve &rkley - '1.JP 

Aprill-', 199, 

S1W: These protocols llpply on llll r:iil line segments where Burlington Nonhcm 
ltailtoad Comp:iny or The Atchison. Topeka & S:i.nu Fe !Uilw:iy Compmiy {which wm be 
referred to jointly or individ~llt u ~eNSt) hns tr3clugc rights over tr.icks oflhe cntir,, 
or e111itics resultiog frcm the metier of the niil iiflili3tes of Union Pacific COt'pOfflion 1.t1d 
Southern P;icilk Rail Corporation (which will be rcti:trcd to jointly or individu~ly llS 

wUl'ISP"1 iLnd on all rail line scimmts where Ul'/SP hu tracbj<: riahts ov-cr tncks of 
BNSF. All such r:iit lines will be referred 10 llS ~joint incuge w! will include all c111Tcn1 
joiat line ~lcaie rights." 

~ : To ensure~! BNSF llnrl UP/SP trains opcoling on joint tr:ickagc arc given 
¢q~ dispatd1 without any uiscrimin:J.tion in promptne:ss, qu:uity of service l)f efficiency 
and that the competitiveness o( tenant 09Crutions on joint tr.1elcm1c ls not ad 'olel"S"-ly 
affected by die fact ~t the other railroad owns th• track. 

Genco! IQ1truc1jgn1: BNSF :llld UP/SP will isJUc written iRW1.Jctions to ;ill pc~nncl 
(includioa supervisors) l'C$p0Dsiblc for tr:iin dispatching on joint tr:ick:agc th:11 trains of the 
tt:11.111t .1tt to be dispuched a;ictly as if they were trains of the s:i.me cl.ass of the owner 
and aivcn equal ttt:Jbnent wltb tr.lins of the ownor. These ioSIJ'Uctions wttl be ls~ucd at 
aa,rced intcr,,als or at the request of either party. 

Monltaclo• Sx,tcms: At die request and cxpen:s.c of the tcnanL the owner wtll make 
available wmputer terminals, facilities or capabilities comparable to tbo:s.c available to its 
own dispatchers 1howin11 joint tnck:age it dispatches w that tne tenant e3n rnooitor tbe 
handling of its trai0.1 by the owner. 

Icaio In[grmatlpn: The i:mant will provide 10 the owner. and regularly update. 
information about its upec1Cd tnin operations aod schedule$ (inctudina priorities. time 
commitments, hol1q)O"'ct per iniliag ton, etc.) over joiat trackaae. preferably usina 
elcctr®ic data intm:h~e. Parties will establish NII time standards by train category 
bued oa eiq,c~ed tnin volumCJ foe each line segment lflnia volumes arc diffcrcat than 
cxpec1ed then adJ-ustr:ncots to n,o time standards will be made by mu1111l agr«ment. The 
tcnmt will provide reliable and cum:nt information 1bou1 ll"liQS approaching joint 
1r1ckage, inc:l11dln1 train atri val time and irain d1aroctcrimcs. preferably by providing at its 
cxpcllSC romputer ttrrninals, facilities or capabilities showing trains 1pproacbio1join1 
tnclt•JC· suffkiently in advance to allow disp.ucbm 10 plan for tbc:m. The owner will 
provide 10 1fus tcnQJlt advance notice of planned m11imcnmcc-of-w:1y projects. line closures 
:u,d tnin or equipment restrictions. BNS F :.nd UP/SP will e,oopcnic 10 dc .. elop a prouu 
for dis,eussing mainteruuicc windows ln advance iu,d asrcc upon sons not to advcncly 
affect s,ehcdulc:s of one camor more th:in tho other. 
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6. SouJDc 1n11rv,doos; The O'illllCI' Wlll pcrmi1111t rtt!lll1 to 1n111111il w.lNCbu 
,ep,dillJ Ibo: rc:qvircmcnts of specific lcin$ and WptTICIIU IO dC$tll)Utcd di~i~ 
«111Cr cmploycc:s !Qpcnsl"blc for ~mi ~ t:ra.i,u. 

7. Into ModtittlBMn Dmr Standards: BNSF and \.il'ISP wm :u all 111ncs provide 111 
eKb oihet tu:rfflt proa::du~ fot :issiinm1 di.q,arcl,il\s pri«it!a or rwlnp IO their 
1r.1£n~ :ind lnfomwion 1ufficlcn1 to show how dlosc procedures lll'C applied to !heir own 
1111iru. The tcr1~nc will wiif! priorilic::s 0.1' r.udcinss 1111 its ll'lllns opcBlini on join1 tr:ldc:as: 
u1ln1 die owncr'1 procedures. lll\J Ille owner wfll dlip~u:ll 1en1111111':llns in ic_CCffkru:e ._ill! 
lho1c priorities or Bnklnas,. 11 is UJ1dcrstcod tlut 1cchnolo1ki1J ldwnca In eomputcr 
oid~-d dlapaichin& mi&hl Ksull in chQnSCS IO priority lUlanmcnl mcthodolosies. The 
p11nlcs asrcc 1o diK11» 1«hnolasii:1ll chagcs which mll,h1 affect prioril)' UJ!JN11cnt 
mct.hocloloaics prior IO implemcnl:lllion. inc Joint Semn C«nmiacc will be ruponaible 
ror Rviewln11 tbcsc Uli1M1cnts to CMWt: dQI they arc ~pplicd cquit:ibly by both n.ilroads. • 
It is aJf'CCd w.t a lhrce mc:mbcr F,nd from each carrier will make up lhc Joint Service 
Commlacc. SuucsdOIU ror three member p;net m repiucno.d \ICI rnxn Joim FiKililic:s. 
VP Trani.-porution. :md Joint Trxk~rc Righu Opcnlion.a. 

•· t:ora 1010101 Iockur! Ar poin11 whm: =- tn.iJ1Scnte1 joint inc:lcaJe. coay will 
be pnMdal by the owoe:r oa a first-came. fint.JC(Wd 'ct&sls. takin1 illto coo.sideratioa die 
tdari..-c priorities of alfec1Cd cnins :u,d ~ spcci& ncGb and opcnliq ~ of 
IN!iwfdual tniMofbach rulroad.s.. (lfopccntin1 cimimil:lXCS mac 1trict a,,pli~ of 
Olis priMiplc dl1T,cuJ1 or wxcJUitt.. BNSF and UP/SP mAY ;c,.n11y cs.tabhsh SWKWds fix 
dctctminin1 ll'qumcc or cnby 10 Joint lr.lclalce-J Mes Will conununkatc dmy on JUI)' 
c0e1nku c'Ol,u:nilna entry tojoi.nt cracka_ie io aain ruollltioo. 

9. Cgmmun)ntlgg. BNSf' and UP/SP ""II provide to ccldl 01~,. ll!ld l«•p cvrmn. liffl 
or dhp11cbln1 personnel responsible for dispatcblna ucb se1111coc of joio1 tncuae and 
coatac:1 DUJ11bcr1. F~ each scpncot, BNSF llDd I.Jl'/SP w!II lkilanatc iuper,,l.socy 
cmployeo to acr,,c u lhe day-lo-®y c00U1c:1.J for communlc1tlo1111bov1 opcratlll.S 
cbaoau. a.crvi~ requests and coacems. Wbere feuible and CCOllomlcal, dedica1cd phooe 
Una or computer links will be: est:i.bll.sbed for dleK COl'MlllnlcalionL 

10. Accw 10 QbpmhJn1 Crom,: AppC'Opri.1tcoffici11Johithcr l'lllroad will be admitt.ed 
ar any rlmc to clup1tcbio1 facnities md personnel rtsp01U1blc ror dl1patcb.to1 joint 
tneaJt IO review the lwidlinJ ofn ins on joizn tnebsc and will be provl&d 111 office;., 
the ocher rulroad'1 dispachln1 eemcr (a.lti-&h bolll n.fl.r~1d.1 will taltc <U$0Mblc steps 
to prr;~nt diadosun of pn,prietary iofOffll&tioa DOC rdcvan1 IO tti.1 ltvlcw). lo onicrto 
IIIIIPOft BNSF opcnlioas o..u UPISP trxb1c riaJIU s,:uu.cd In COMttuoa wilh the 
UP,SP lftC'.lltt. UP/SP ... -m p3y Bl'<Sf an amouo1 cqul to th.c f'CaloO<Ublc and convcntiocul 
AlaiyofOIIC 11.lpCMSOry employee io be p:attd by e -:sr u ~ISP's Hamman 
di,ptchioa tct1ta-. 11" und=lood diat mm•tcm""' 1nd tupcr-luon or cfi~1tbins 
opcnllOGS b th<: n::spo,ttt'billiy of Ille owning wricr. 
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Prc,eoocl f;n rroUxa ond £nrq~1{qn: l11 ev:iluJ1in1, 'the pe,(orm~. or CQ\ploy= 
11nd llipcM'.SOQ rnparuibh: for .:ffis1131dli 11,jo' I ux'i:a,e. J SF IJld fSP will 
cons:i~icr 1r.1i11 pctfocm1211cc oftC110111 tniru ~nil e1Tccti•cn41 jn coopcmingwitli l:C:t'l~t 
pcnciMcl and ffl«"l!ll!J ICnlnC $c<"Yict rCq.11iftnrit'.l'll1 in 1hc WflC m11nncr ~ such f.tcco11 ~ 
,consider~ wi ~p«t to die owner's tniin1. pcnO!llnc1 ~nd rcq:ui~mcnu, m,onu:scs.. 
rains ot lilmrios ofdlolc pa,ons arc 111fcctcd by p,irfal"IIIQncc ohtu; OWIICr's tr4ins. 
•paiom,imcc or the tc:-n~nt's nain.s sh.ill be con5idtttd on tlic umc basis to the ex.tent 
fcuiblc. 

1J. • •o·u: The dC$ip:uc.! oontact 5ll~ervl5on 11n ctcd to :ral5,c 1;UC$lions. 
1111. coaccnu or dtJipu:t(,5 11bou1 compli:in« will\ !floe proiocol1 pfllmptly u 

. "I s1mh llli>ttcr. :ui:.c llr,d to use their bc:11 ctron, IO raot ve cm. If a 1nu1rcr 
,[I nOI rqol vcd isf=ioo o 1bocilt ll:I • Jotn.1 St:rvicc 
c rr =al:IIDOII 1,y 

lb -
_. cb,ys. . 

llllvmcc: Oii lM le to ldldn::A I 
lbae pn:ICIICCII$. 

14. l!llliUlli:l!Wlllill ~ lh.c ul L~~ o'bjcaive of dim ~ i i I cqu llw'ble .11011 
r~11 nim or both roilrwds Oft joi11t lf'4C c. csc Pf'OUlCOlt =r be 
e. by mYmd ~cme1u. ccn l 1c111 wftll 1lit1 objcclive. 
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REDACTED - 'J'n RE PT .ACRD ONJ'UBLIC FILE 
t:fo.11Soin( ldenlilicaUon Prot oc: 

Al a con.cliuon of the Swface Tlansponai,on Boalcr1 (ST9) approval ol I.he 

eoMOIICJatlOR ol Union PaClllc: Railroad ~ny (UP) and Southern Pac:rfic: 

TrantpOflallOO Company (SP ~ The Burlng!Oft Nonneffl and Sanra Fe Railway Company 

(BNSF) was g,vi1ed the rigl1I II serve all shipper laa.uu, lhal u of Seplember 25, 1995, 

we,e open IO llOlh UP and SP, and no olha, railroad, whl.th■t via direct sel'Vico, roc:i.proc:al 

aw1tchl~ jc)ln1 racltlty or otne, arrangementS. Si~ the c.on1oti011tlon wu c:on,ummatad, 

BNSF and UP have been working to identify a complete list of 2·U>-t 1hlppor raollltles to 

which BNSF la emftled to aa:ess. The purpose ol this p,otoc:ol la to 91f1bllah pro011dures 

and mechanlama for funher Identifying 2•to-1 shipper r1c1m11ea open to BNSF as a result 

ol the condillOnl 111'1)0sed In the UP!SP me~. Those Pf()Oe(lllres and mechanisms are 

ufollon: 

,. BNSF wl cubmt to UP, by wntten or eltcUOllic C0111111Jnlcatlon, lite name 

and addren ol any facility lo which aocess Is soogflt. tn adcliuon to the name and 

actm.A o( the lac:llily, BNSF shall furnish any additlONll ltdonna:tlon relating to the !adfty"s 

Identity and location that ls 111 BNSF's pouesslon when the requost tor access is made • 

BNSF ah&II alto provide any Information In its posseuion al auc:h time pen.alnlng to the 

ralt soMoe opUons that were availat)je to the raclri1y on or bel0r11 Soptomber 25, 1995. UP 

will handle tor BNSF any 1talfic en route to lhe faclllly pending UF''1 determination o1 

BNSPa rlg!,t IO acceu llu! lacility in question. If UP determines that BNSF Is nol enutled 

10 accesa a pan,aAar laciity. SNSF wt• temi.naie any BNSF dlrtc:t ro\J11ng ol traffic to ttla1 

tadlty. UP ll'lall ba c:ompenAled lor any traffic an'°"'' in ac:corda,lce with the method 

or oompensuon 1e1 font, In Pa,agraph 7, below. 
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2. UP shatl nave rive (5) busmeu days from !he aa:e ol such communlC8llon 

10 respond by wncten or electrork ccmrunicatlon IO any 1equest tor aeceu, ptOVided lhal. 

L if SNSF shan request a dctetminalion on more tllan five shipper facilltlea on a slr,gle day 

[ or, If a single request portaln• to more than fi110 (5) 1hlpper faciities, BNSF 1hall ldentlfy 

lhe five (5) shipper faol,bea lhal need lmmediate altentlon, and I.he ftve (5) bu11ness day 

L 
[ 

[ 

[ 
[ 

r 

reqwement shall apply to thoH shipper fa.Ci ~n. with lhe remaining sh!pf:,ef lac:ilitles 

request or req.sem to be responded lO within len ( 10) buslneu days after lhe da11 ol lhe 

reque1t(s). 

3. If UP fails to rupond to an access rtqunt by the close of bu1ln111 or the 

llnh business day or, I n I/It cue of requuta lor whlcti UP has ten buslneu days to 

respond. by the CloH or IN l&nlh business day, BNSF shall be deemed IO have acoess 

to a,ch fadiiy or laci.CIJJes as set forth tn Paragraph, below, and UI" shall bt deemed to 

hovo waived any claims 1h11 BNSF is not entitled 10 servo the raaHty or raollllles. 

4. If UP approves BNSPs request Jor access, BNSF shall Immediately be 

autho~ed ID seive ~ lacl,11)' either Clirectly, through reciprocal MJ.ehlng, 01, will'I UP's 

pnor approval, a third Pt,rty contractor, as p,OVlded to, In the UPIBNSF Settlement 

Agroemont dated Septen-bor 25, 1995, as amended. No less than frlle (5) bullnen ciays 

prior to the date that BNSF proposes to begin service to a facility, BNSF shall elect tl'le 

modi of service that It Intends to uUlize and shall notlty UP in writing or electionlcally of 

It, •ktdio1L BNSF shall have Ule right. upon 180 days prior written nodce to UP, to 

change 115 eledion; provloed. however, lhlll BNSF shalt (I) not change ,ts olOCtlon more 

olten than once every ftve yea,s. and (ii) shan reimburse UP for any costs Incurred by UI" 

In connection YAth such Changed eleclion. UP may not reverse a prior decision approving 

2 
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BNSF's requo11 for access 10 a racilny withou1 ellhe, BNSF's consen1 or approval by the 

STB. 

5. II UP decllne1 to ~l)'ove a BNSF request for access IO any faal1y, l1nd 

BNSF be&t1Ves that UP has an ln5Ullicient or Inappropriate reason to dedne access, 

BNSF mey 10 notify UP, el1her In writing or by olec1ronlc communication, or the reasons 

¥otly 8NSf be fllts 11 is l!nllded to sucn access, anel upon sucn nolJCe, may seek an order 

Imm lhe STB fineling that BNSF was entitleel l0 acceu to lhal fa01kly. 

6. UP shalt approve all sueh requaaia where, on lho basis of all available 

lnfomiallon, UP concludes tnal I particular taeiliTy was open IO MIMC8 by both UP and SP, 

e,111.ef directly or lhrough recip,oca.1 swm:rung, joinl t~lty or 01he1 1rrangemen11 and by 

no other rail carrier, as or Septllfflber 25, 1995. II UP declines to approve a BNSF request 

for access to any facitity, UP ,11au provide as put of its nolifieatlon to BNSF a 11a11ment 

In writing o, by eleclronlc ~n'unicalioo ol tis rea.som and of the specific evidence 

supporung Ill deteminalion lhll BNSF should not have access to lhe facility. A atatement 

lhat UP lacks suffiaent inlorr1111tlon to make a dotarmination as lo whether a facility la a 2· 

10-1 l.idl1y la no1 an adequate r.uon to deny a BNSF request for acoeS$ to a lao'lty. AJ. 

any llme aftor UF"1 nolification. 8NSF may requal UP to reoooilder its decision dedfnlng 

10 approve BNSF", reque-st tor access. 

7. It BNSF uanspcns traffic ro or lrom a shpper faci~ty pursuan1 to pa,11Qrapb 

, above and ii is late, oetennned that BNSF Is not ~141ed 10 a.ccess 10 lha1 facllry, 

BNSF stiall con,:,ensate UP for the movement of such uatfic a.s follows: If a joint through 

rale is available, then UP Is entitled to $3 per car mile for the loaded IT1()V8 from the 

applicable junctkltl in the p,lct documenl II mu1tiple ~ are available, BNSF 

3 
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re<:e1ves Its longest haul and UP reoewvos S3 pe, car mi le beyond 1ha1 junction. If no foln l 

through rate exists. BNSF rocelves Its longest naul via Juncllon_s in exlstenoe between UP 

and BNSF, prlo1101he dale ol UP conlfol ove1 SP, September 11. 1996, and UP reoelves 

S3 pet car mtle beyond. UP ffllllt Ille a c:lalm with BNSF to ,ecover reve:ntJM under this 

sec:ti0n ma:kmg reterence on ll1e cl:aim., 1h1■ lleCIIOn ol the joint 2-to-l Point ldenlilicalion 

Pt0toc0L 

8. 8NSF and UP Iha.I idlnwy an lnctYio.lal or 1nci\,duals wilhin !heir respecwe 

orpa11W1li0f1S u the sienon or ~r1Clf1t to whom el ~IIOn5 pur-nl to lhi:5 

L Jl("Otocol gha. be clrected. 

9, The palllea agrH to $Ubrnll any dsp,.rtes undet lh,g p,olOc:ol to tM ST8 lw 

•esolJ!lon Ot, wtth the OOl1$&nt ol boetl 1)111109, 10 arbitrl.tlon, U described In the UP/BNSF 

4.- Settlement Ag,eement <Salad Septernbof 25, 1995, •• a.mended. 

[ 
r 
[ 
[ 
r 
L 

AGREED TO AND ACCEPTED BY: 

UNION PACIFIC RAILROAD COMPANY 

~~ 
SANTA FE RAil.WAY COMPANY 

Date: J.,-c ZS c,') t 
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F.M IIBIT F 

LlST Of 0 \ RIJ£AD TRACKAGE RICUTS 

A. UP/SP smul grnm BNSP Ovel11cnd Trackage Rights on SP'• Valley Subdivision 
between MP 141.9 oo,r Binney Junclion, CA and RoscsiJlo, CJ\ lo tho vidni ty of 
SP's Valley SubdM1100 MP 106 6. 

2 Sos,1h Tg., Tnc;pge Rim11 

A UP/SP shall gmll BNSF Ovahad Tracbge RighlS an~ i,llowina lines: 

a) SP's Port t..ii, -aca l3l'lllllh. hffll'ffll Placcdo, TX tn lbcvkarutyofMP 14-2, 
and a pomt of'bwJd·Ul alqPld braoch in tbc,1cin11yofM-P 69311 Karney. 
TX; and 

b) UP's lmc bC'lwcen Ro1md Rode, TX, in the vicmity oflJP'• AUJlin 
Subdivision Mllcpo11 16 1.79, and McNeil, TX, in tbe vic i11 ily ofUt>•s Austin 
Subdivision Mile1x .. 1 166.1. 

A UP/SP shall grant 13'- 'F O\crtind Traoctage Rights on UP'1 8cawnon1 SubclivilKln 
M'(l\,«D MP-HU9 in Ille Yicwzyof Beaumom. TX lllCIMP 3n 98(GulrCoua 
JllllClian) in itx: Yicmty oru-. TX. 

4. Addllg Rip 

A. UP/SP shall grant BNSI' O\crhcad Traclagc RigltlB Oil SP-1 Mll'l:lnC'7 Subdivision 
between approximately MP 2 in tile vktDilyofOaldand, CA Md IIJl(IIOklrruueJy MP 
13 in lhe vicinity ofRkhmond, CA. 

5. .B.WllS 10 Onttubu! PoinLI 

A UP/'SP &haIJ grm>l BNSfl Q\'tthe,ld T~.e Ri~ ova UPJS P' 1 JefTcaon City 
Subd.i>'ision bctwc,cn \IP 34.8 r,ca,- Pacific., ~10 and MP 43.8 -1.ahildi.e, MO. 
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May 15, 2024 
 

VIA E-MAIL  
 
Carissa N. Langston 
Manager of ADR Services 
American Arbitration Association 
13727 Noel Road, Suite 1025 
Dallas, TX  75240 
CarissaLangston@adr.org 
 
Re: AAA Case No. Case Number 01-24-0004-4497 – Union Pacific Railroad Company’s 
  Demand for Arbitration to BNSF Railway Company 
 
Dear Ms. Langston: 

I am writing on behalf of BNSF Railway Company (“BNSF”) to acknowledge receipt of 
AAA’s correspondence dated May 1, 2024, regarding the Union Pacific Railroad Company 
(“UP”) demand for arbitration dated April 15, 2024 (“UP Demand”).   

 
This dispute is subject to the Surface Transportation Board’s continuing jurisdiction over 

the Union Pacific Corporation—Control & Merger—Southern Pacific Rail Corporation merger 
and related conditions. The STB—and not an arbitrator—should resolve the dispute that is the 
subject of the UP Demand.   

 
BNSF denies the claims made in the UP Demand.   
 
BNSF objects to the UP’s request that the arbitration hearing be held in Omaha, NE.  

BNSF requests that the arbitration hearing be held in Fort Worth, TX.   
 
BNSF further states that it does not waive and specifically reserves all rights related to 

the UP Demand. 
 
      Sincerely,  

 

       Molly Bruder Fox  

 
cc:   Peter W. Denton (pdenton@steptoe.com) 

Alison M. Gutierrez (alison.gutierrez@up.com) 
David M. Newman (dmnewman@up.com)  

Molly Bruder Fox 
202 429 8157 
mbfox@steptoe.com 

1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
202 429 3000 main 
www.steptoe.com 
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From: AAA Carissa Langston
To: Laura Langan; Alison Gutierrez; Denton, Peter; Fox, Molly Bruder; Elaine Seier; rjohn@steptoe.com; David Newman
Cc: AAA Carissa Langston
Subject: Locale Determination: Union Pacific Railroad Company v. BNSF Railway Company - Case 01-24-0004-4497
Date: Monday, June 17, 2024 4:02:11 PM
Attachments: imageda6a66.PNG

image017a5b.PNG

* PROCEED WITH CAUTION - This email was sent from outside the Company *

Counsel:

After careful consideration of the Parties’ contentions, the AAA has made the initial determination that the hearings will be held in
Omaha, NE. This determination is subject to the power of the arbitrators to make a final determination after their appointment.

We will proceed in sending out the arbitrator list here shortly.

Sincerely,
Carissa Langston

Logo AAA Carissa Langston
Manager of ADR Services

American Arbitration Association

T: 945 292 3196  E: CarissaLangston@adr.org
13727 Noel Road, Suite 1025, Dallas, TX 75240
adr.org  |  icdr.org  |  aaamediation.org

The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above. Any review, use, disclosure,
distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient. If you have received this transmittal in error, please notify me immediately by
reply email and destroy all copies of the transmittal. Thank you. 
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