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VERIFIED REPLY TO PETITIONS TO REJECT NOTICE OF EXEMPTION

Pursuant to the decision of the Surface Transportation Board (“Board”) served in this
proceeding on April 14, 2025 (“April 14 Decision”), TransloadX Railroad Company, Inc.,
(“TransloadX-RR”) hereby replies to the filings submitted by Mr. Charles Hardenbergh
(“Hardenbergh”) in his personal capacity that were accepted by the Board into this docket by its
April 14 Decision. TransloadX-RR also further replies to the Petition to Reject Notice of
Exemption or, in the Alternative, for a Stay of Effectiveness filed by the Cumberland and Knox
Railroad (“C&K” and “C&K Petition”). Pursuant to the April 14 Decision, this Reply is directed
to the Hardenbergh filings and C&K Petition to the extent they request the Board to reject/revoke

the Notice of Exemption. !

! The Brotherhood of Railroad Signalman and the Brotherhood of Maintenance of Way
Employees Division of the International Brotherhood of Teamsters also filed comments in this
proceeding on April 10,2026 and April 21, 2026, respectively. These comments, which are nearly
identical, argue that the lease transaction proposed in this proceeding should be subject to labor
protection conditions placed on CSX Transportation, Inc.’s (“CSXT”) acquisition of the lines of
Pan Am Systems, Inc. in Docket No. FD 36472, CSX Transp., Inc. — Conrail — Pan Am Sys., Inc.
(served April 14, 2022)(“Pan-Am’). Neither of these filings claim TransloadX-RR’s Notice of
Exemption does not meet all the requirements of 49 U.S.C. §10501(b) or that the Notice of
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L. Background?

This exemption proceeding involves the proposed lease by TransloadX-RR of two railroad
branch lines located in Penobscot and Kennebec counties, Maine totaling approximately 37.1 miles
(the “Maine Lines”). TransloadX-RR, which was created to be the Class III operator of the Maine
Lines, filed the Notice of Exemption after negotiating the terms of a letter of intent that established
the framework for future potential lease agreements for the Maine Lines. TransloadX-RR seeks
to lease the branch lines to restore service over them by working with former railroad customers
and developing new online business through transloading and economic development in concert
with local economic development offices in each of the cities and towns located adjacent to the

Maine Lines.

TransloadX-RR is affiliated with TransloadX, a separate and distinct corporate entity
which operates a transloading facility in Framingham, Massachusetts on 5.39 acres of property
TransloadX began leasing from CSXT in April, 2024. In Framingham, TransloadX transloads
various commodities from railcars to trucks, including construction and building materials and

aggregates. TransloadX does not store or transload garbage or solid waste at the facility.

1I. Responses to Petitions to Reject the Notice of Exemption

A. Hardenbergh

Exemption is defective in any way, and nor do they specifically question the qualifications and
ability of TransloadX-RR to lease, operate and maintain the Maine Lines. On April 13, 2026,
CSXT replied to the comments of Brotherhood of Railroad Signalman, and those responses appear
to apply to the nearly identical points made in the subsequent filing by Brotherhood of
Maintenance of Way Employees Division of the International Brotherhood of Teamsters.
TransloadX-RR adds only that any fears that the leased track will not be adequately maintained
and operated safely are unfounded.

2 The factual statements in this Reply are verified by Mr. John P. DeWaele IlI, President of
TransloadX Railroad Company, Inc.



Hardenbergh is a self-described “former rail journalist” who has no direct ties to or interests
in either of the Maine Lines. Nevertheless, Hardenbergh has taken it upon himself as an alleged
“interested member of the public” to file numerous pleadings opposing the transaction. As
demonstrated below, the filings are replete with knowingly false and misleading information
presented for the sole purpose of trying to impugn the “fitness” and character of the principals of

TransloadX-RR, as well as their motives and intent.

More specifically, in the span of just 10 days between March 31, 2026 and April 9, 2026,
Hardenbergh filed a “Combined Petition for Stay & Petition to Revoke Exemption” (“Combined
Petition”), a “Letter of Update Regarding Material Facts Discovered After Filing of Petition for
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Stay and Revocation,” (“Update Letter”), and a “Motion for Leave to File Supplemental
Pleading,” (“First Motion”) to which was attached a “Supplemental Pleading in Support of
Motion to Reject Notice as Void Ab Initio and Motion to Petition to Revoke Notice of
Exemption.” (“Supplement”). For good measure, the proffered Supplemental Pleading included

within it yet another motion; styled a “Motion to Reject Notice as Void Ab Initio.” (“Second

Motion”). In the April 14 Decision the Board accepted all this material into the record.

Hardenbergh’s filings are solely focused on making unfounded allegations that the
principals of TransloadX-RR are of insufficient personal character to lease and operate a branch
line of railroad.® He cites no precedent where the Board has rejected a Notice of Exemption on
these grounds, and there appears to be none. Moreover, Hardenbergh has little or nothing to say
about the merits of the proposed transaction itself or to justify his unfounded assertion that it does

not meet the statutory requirements and the elements of the Rail Transportation Policy. As

3 Neither Hardenbergh nor C&K have specifically alleged that TransloadX-RR is not
sufficiently financially fit to acquire by lease and operate and maintain the Maine Lines. As such,
lack of financial fitness is not alleged as a reason to reject the Notice of Exemption.
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demonstrated below, despite Mr. Hardenbergh’s efforts to knowingly mislead the Board and
bombard it with extraneous, repetitive filings, his submittals do not state any valid grounds for

the Board to reject the Notice of Exemption.

Hardenbergh’s collective submissions contain four general reasons for the Board to reject
the Notice of Exemption, all of which are baseless. Specifically, he claims that rejection is
necessary because (1) TransloadX is allegedly currently operating without a “required municipal
permit” and violating a “cease and desist” order issued to it by the City of Framingham. Combined
Petition at 3-4. Cf, Supplement at 4 (which directly contradicts the latter assertion); (2) he
personally believes, without any evidence, that when TransloadX-RR receives exemption
authority to lease and operate the Maine Lines as a Class Il rail carrier, it intends to “immediately”
assert that §10501(b) preempts all state and local laws applicable to TransloadX’s transloading
operations in Massachusetts, Combined Petition at 5; (3) two prior court rulings that have no
relation to the lease transaction covered by the Notice of Exemption allegedly demonstrate the
principals of TransloadX-RR are unfit to lease and operate a railroad line, Combined Petition at 4,
6, See also Update Letter at 3-4; and (4) the American Short Line and Regional Railroad
Association (“ASLRRA”) published on its website that TransloadX successfully became a
“Switching Railroad” member of that organization, which Hardenbergh bizarrely alleges
constituted “a material misrepresentation of [TransloadX-RR’s] operational status,” which in turn
somehow means the Notice of Exemption contains false or misleading information. Letter Update

at 2-3; Second Motion at 3-4. Each of these assertions is refuted in turn below.

1. TransloadX’s Transload Operations in Framingham

Stated succinctly, Hardenbergh’s allegations that TransloadX is operating its transload

facility in Framingham without proper permits and is violating a “cease and desist” order are



patently false. Addressing the second allegation first, none of Hardenbergh’s many filings include
the alleged “cease and desist” letter directed to TransloadX, and there is no such letter. The
nonexistence of a “cease and desist” letter directed to TransloadX is a fact that was either known
to or easily ascertained by Hardenbergh prior to filing his Combined Petition.

Hardenbergh weakly attempts to cover his misrepresentation by trying to tie to TransloadX
a “cease and desist” letter issued to another party in June of 2025 related to its separate operations
on another part of the larger site.* Combined Petition at 4; Supplement at 4. However,
Hardenbergh offers no support for this alleged connection, and there is none. Finally, the belated
attempt in Hardenbergh’s Supplement to speculate that the City of Framingham erred by issuing

the “cease and desist” letter to the wrong party (Supplement at 4) is wholly unsupported.

Hardenbergh’s other claim that TransloadX is operating without a required “municipal
permit” is also unfounded. He vaguely alleges that operations are being conducted “in violation
of zoning laws.” Supplement at 4. However, none of Hardenbergh’s filings include any citations
to local laws or regulations that are allegedly being violated or to any alleged specific permitting
requirements. Instead, they attach documents that have been selectively assembled by (or for)
Hardenbergh for the purpose of creating an inference that a permit is required, while excluding
documents that state the opposite is true. For example, Exhibit G to the Supplement includes an
“excerpt” of the minutes from a Framingham City Council meeting on July 16, 2024, in which

TransloadX’s principals appeared in person to discuss their future operations.” However, the

4 See Petition, Exhibit C, PDF pages 49-50 (discussing how the “cease and desist” issue was

related to a separate operation on property not possessed or controlled by TransloadX involving
dumpsters, not TransloadX’s transload operations).

> The principals of TransloadX have had many other positive and productive interactions
with City of Framingham leadership subsequent to the July 16, 2024 meeting and the start of
TransloadX’s operations.



“excerpt” excludes the entirety of the discussion, which concluded with the Chairman of the
Framingham City Council stating unambiguously that “the [TransloadX] operation did not need

permits to run.” Exhibit A. TransloadX’s operation has not changed since the July 2024 meeting.

As for the other documents attached to Hardenbergh’s filings, neither the anonymous
document dated February 7, 2026 (Combined Petition, Exh. C, PDF page 46) nor the December
10, 2025 letter (id. at 47-48) state that TransloadX must have a “municipal permit” to operate
and/or that TransloadX is refusing to comply with an applicable permitting requirement. And,
neither document references any actual specific law that allegedly would apply to TransloadX’s
operations. Both documents ask only that the City investigate further, an unnecessary request
given that these issues were already addressed during the July 2024 meeting. Moreover,
Hardenbergh again hid probative information from the Board: he failed to inform the Board that
the December 10, 2025 letter was substantively amended by its author in favor of TransloadX’s

principals on December 29, 2025 and was again revised on April 3, 2026.° Tellingly, the April

6 See letters attached as Exhibit B. The December 10, 2025 letter was submitted by a
Framingham City Councilor with family ownership of abutting parcel to the site. This is the same
Councilor referenced above that had stated in 2024 Translooad X-RR “did not need permits to
run.” The original letter contained many misstatements of applicable law and facts as well as
inflammatory language, including the reckless allegation that TransloadX obtained an Industrial
Rail Access Program (“IRAP”) grant from the Massachusetts Department of Transportation
(“MassDOT”) (with the support of the Mayor of Framingham) through “misrepresentation and
fraud.” Exhibit C, PDF page 48. This allegation was based upon the author’s misunderstanding
of the rules governing preemption under §10501(b) coupled with his view, unsupported by any
facts or law (and contrary to his own prior statement), that TransloadX’s operations require a local
permit. TransloadX’s statement in its application to MassDOT that additional permits were
unnecessary was merely contrary to the Councilor’s uninformed personal views, not a
misrepresentation or fraud. Perhaps recognizing this fact, on December 29, 2025 the author
resubmitted the letter deleting this defamatory allegation and other similarly reckless language
directed at the principals of TransloadX. The author inexplicably submitted the letter a third time
on April 3, 2026 amending it to reveal his family-owned residential property adjacent to the site
and thereby establishing his opposition stems from his personal interests.



revision still did not name any specific permitting requirements or applicable laws that TransloadX
is allegedly violating. Exhibit B. Moreover, although transloading operations at TransloadX’s
facility have continued into 2026, Hardenbergh does not cite any other correspondence or other
evidence that the City maintains the operations must be pursuant to a permit or comply with local

zoning laws, and TransloadX is not aware of any such correspondence or evidence.

Viewed most generously, the record indicates there may be an internal disagreement and/or
misunderstanding on the part of a single City Councilor who owns residential properties adjacent
to the TransloadX operations regarding the extent to which any local permits are required for
TransloadX’s operations and, even if so, whether such local permitting laws are nevertheless
preempted by 49 U.S.C. §10501(b) since the operations are taking place on property owned by a
railroad lessor. Be that as it may, this issue involving TransloadX — to the extent there even is an
issue beyond the missives of one disgruntled City Councilor - is not currently before the Board or
any other forum. If the City does raise concerns with the transload operations in the future, any
rights and defenses of TransloadX, including preemption, if applicable, can be considered at that
time. But regardless, Hardenbergh’s allegation that TransloadX is currently operating in violation
of local laws is patently false and again made by Hardenbergh solely to try to disparage the
reputations of the principals of TransloadX-RR. There is no basis for rejecting the Notice of

Exemption.

2. Hardenbergh’s Claims Concerning §10501(b) Preemption Make no Sense
and are Wrong in Anv Event

Hardenbergh’s filings after the Combined Petition are silent on his charge that he
personally believes TransloadX-RR, upon receiving the lease and operating authority related to

the Main Lines, would seek to claim that TransloadX’s operations preempted local and state law,



Combined Petition at 5,7, so this claim appears to have been abandoned. Regardless,
Hardenbergh has produced zero evidence to try to support this personal speculation and
TransloadX-RR has stated that it has no intention of attempting such a thing. TransloadX-RR
Reply to Stay at 4. It also assumes that TransloadX could not assert preemption on its own,
which as stated above TransloadX would have the right to raise at the appropriate time. In the
end, Hardenbergh’s uninformed speculation about the intent of TransloadX-RR provides

absolutely no basis for rejecting the Notice of Exemption.
3. Court Cases

Hardenbergh next argues that the Notice of Exemption should be rejected because of two
court rulings against the principals of TransloadX-RR in a “hard-fought case”’ in Massachusetts
involving business transactions, facts and circumstances completely different than the proposed
lease transaction in the Notice of Exemption. The decisions attached to the Combined Petition
arose from a highly contentious® case commenced in 2023 over the enforceability of a right of
first refusal (“ROFR”) to acquire the Grafton and Upton Railroad Company (“Grafton”) that dated
back to 2009. In the first Decision and Order (Combined Petition, Exh. C at PDF 9-25), the court
concluded from the facts presented to it that the principals of TransloadX-RR could not exercise
contractual rights to acquire Grafton they had acquired pursuant to a letter of intent because of
the pre-existing ROFR, the enforceability of which had been contested. /d. at 19-20. TransloadX-

RR’s principals disagreed with some of the court’s other factual conclusions and dicta, but they

7 Combined Petition at PDF page 26.
8 To provide additional context to the Board as to the nature of the litigation, the Court stated
it was “troubled that [the holder of the ROFR] seems to have made sworn statements to the STB
that are directly contrary to his assertions in this case, and are directly contrary to the plain meaning
of the Dana LOI signed in early 2009.” Combined Petition at PDF page 17.



did not appeal the ruling.’

The second ruling from the Massachusetts court issued in June 2024 arose out of
disagreements over the scope and terms of a preliminary injunction issued in October 2023, as
well as disputes over the enforceability of employment contracts that were allegedly breached by
Grafton. Also at issue was whether the rail transload operations alleged to be in violation of the
October 2023 order could immediately cease due to regulatory and liability issues. The principals
of TransloadX-RR strongly disagree with the court’s conclusions of fact and law contained in the
June 2024 decision and regret the court’s final ruling. Despite this disagreement, TransloadX-
RR’s principals timely complied with the court’s order by paying approximately $32,000 in
attorneys’ fees and costs awarded by the court and settled the remaining items outside of court a

short time later, ending that dispute.

The foregoing decisions must also be read with the additional context that the principals
of TransloadX-RR and TransloadX have extensive experience operating shortline railroads and
transload facilities. Their experience spans decades, starting in the early 2000’s and they have
worked in all facets of short line railroading including managerial roles in shortline railroads,
regional railroads, and commuter rail operations; all in the northeast. Additionally, Exhibit C to
this reply contains letters of support from other short line railroads and vendors that further refute

Hardenbergh’s heavy reliance on the court decisions to seek rejection of the Notice of

? As TransloadX-RR noted previously in this proceeding, the Decision and Order was only

made available to the parties to that litigation and not available on the public docket. This raises
questions about whether Hardenbergh is truly simply an “interested member of the public” or if he
is acting on behalf of one or more of the litigants in the Massachusetts cases who continue to
pursue their issues with TransloadX-RR’s principals.



Exemption. '°

Moreover, since negotiating the Letter of Intent to lease the Maine Lines, TransloadX-RR
has engaged in customer development with former users of the Maine Lines who are eager to use
rail again. TransloadX-RR has also met with new transloading customers, and local economic
development directors. TransloadX-RR has also invested in railroad specific maintenance
equipment, pursued locomotive leases, and developed operating and maintenance plans after

onsite inspections and detailed analysis of future operations.

Hardenbergh’s attempts to thwart the proposed lease transaction by extrapolating two
court rulings from one highly contentious past transaction into a claim that the principals of
TransloadX-RR are unfit to operate a Class IlII railroad going forward are accordingly patently
unfair, unspecific to the merits of the lease transaction set out in the Notice of Exemption, and
appear to be motivated purely by personal animus or an undisclosed agenda of Hardenbergh or
others. The rulings provide no grounds for the Board to reject the Notice of Exemption under all

the relevant facts and circumstances.
4. ASLRRA

Finally, Hardenbergh’s entire premise for his bizarre claim of false representation by
TransloadX-RR through ASLRRA’s publication of TransloadX’s membership status on its
website is facially wrong, thereby undercutting the argument at the outset. To summarize,
Hardenbergh claims that by ASLRRA listing TransloadX in the online ASLRRA directory as a
Switching Railroad member, TransloadX is holding out to be an “operating switching railroad”

or claiming to operate a “railroad switching service” (Update Letter at 2). From this assertion,

10 The letters are addressed to the Board and were provided to TransloadX-RR for filing and

service with this Reply.
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Hardenbergh extrapolates that the failure of TransloadX-RR to disclose this supposed “material
fact” in the Notice of Exemption renders it void ab initio. Update Letter at 2, 4; Second Motion

at 2-3.

This entire strained attempt is refuted by the fact that, by definition, a Switching Railroad
member of the ALSRRA is not, and cannot be an operating railroad. The ASLRRA membership
form!! plainly and unambiguously defines a “Switching Railroad” member as “any non-railroad
or transload facility or insular operation that provides switching services to private industry and
is not deemed a common carrier railroad by the Surface Transportation Board.” (emphasis
supplied). Thus, railroad operations of any kind are excluded from the definition. In contrast, a
“Full Railroad” membership is for “any Common Carrier, Class II or III Freight railroad located
in North America.” The distinction between the two membership categories is clearly explained
by ALSRRA’s website. Hardenbergh’s alleged confusion that “[t]he term ‘switching railroad’
misleads one to believe TransloadX is a railroad in New Hampshire,” Second Motion at 2
(emphasis in original), lacks credibility. Finally on this point, nothing on TransloadX’s website '

states or implies that it is holding out to provide any railroad operations of any kind.

In summary, Hardenbergh’s allegations about a lack of “fitness” due to alleged
noncompliance with local law, intent to exert federal preemption, and supposed
misrepresentations on the ASLRRA website, are a combination of outright falsehoods,
misrepresentation of critical facts, and utterly unsupported (and nonsensical) theories. Stripped

of these facially invalid arguments, Hardenbergh’s numerous filings boil down to his view that

1 https://www.aslrra.org/ASLRRA/document-
server/?cfp=/ASLRRA/assets/File/public/join/Railroad_Membership_Application.pdf

12 https://transloadx.com/
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the two court rulings summarized above regarding a prior business dispute somehow make
TransloadX-RR unfit to currently lease and operate the Maine Lines despite its principals’
combined decades of railroad experience and willingness to apply that experience to develop
freight rail service on the Main Lines. Hardenbergh’s biased interpretation of the decisions in the
cases and his apparent personal animus toward TransloadX-RR’s principals provides no basis for

the Board to reject the Notice of Exemption.

More significantly, other than his meritless claim that publication of TransloadX’s
membership status on the ASLRRA website being a “material misrepresentation” by TransloadX-
RR, Hardenbergh’s filings contain no criticisms of the Notice of Exemption itself. They do not
dispute the accuracy of the description of the Maine Lines in the Notice of Exemption. Nor do
they assert that the Notice of Exemption is contrary to any of the 15 components of the Rail
Transportation Policy listed in 49 U.S.C. §10101. In fact, at a minimum, exempting the proposed

transaction is consistent with §§10101(1), (2), (4), (7), (8), (14) and (15).

Hardenbergh’s Combined Petition and related filings seeking the rejection of the Notice

of Exemption should be denied.
III. C&K Petition

On April 9, 2026 TransloadX-RR filed an initial reply to the C&K Petition, which reply
is incorporated by reference into this reply. In response to the Board’s invitation in the April 14
Decision, TransloadX-RR briefly provides the following additional reasons for why the C&K

Petition should also be denied.

First, as discussed in TransloadX-RR’s reply, C&K’s Petition mostly seeks rejection of
TransloadX-RR’s Notice of Exemption because of certain broad complaints C&K apparently has
about CSXT. Specifically, C&K expresses concern that CSXT has not fulfilled its plans to
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upgrade all of the 808 miles of railroad lines it acquired in Pan-Am. C&K Petition at5. However,
C&K’s global complaint has little relevance to the transaction covered by the Notice of
Exemption, which covers only 37.1 miles of those tracks. Notably, C&K does not establish that
CSXT made any specific plans to upgrade the Maine Lines that it has not fulfilled. Id. at 6. And
in fact, CSXT subsequently confirmed that it “did not make any specific commitments regarding
capital improvements on the two line segments that are the subject of TransloadX-RR’s notice of
exemption.” CSXT Letter to STB Case Administrator dated April 13, 2026, at 2. CSXT also
informed C&K and the Board that, although it did not make commitments specific to the Maine
Lines, it “has completed improvements on these lines” including “significant bridge investments”
and “spot tie and surfacing improvements” on the Augusta Branch, and “spot tie and surfacing
improvements” on the Bucksport Branch,” which CSXT determined was sufficient to provide
safe and efficient service. /d. C&K’s alleged concerns over CSXT’s compliance and the
condition of the tracks to be leased by TransloadX-RR are therefore misplaced. Upon the
requested exemption authority to lease and operate the tracks becoming effective, TransloadX-
RR will assume responsibility for maintaining the tracks, subject to CSXT’s rights and obligations
as owner of them. Notably, C&K has raised no concerns over the ability of TransloadX-RR to

operate and maintain the tracks or adequately finance such activities.

Second, TransloadX-RR provides this additional, brief response to C&K’s argument for
rejection because TransloadX-RR did “not mention the CSX acquisition” in the Pan-Am
proceeding, C&K Petition at 5. Specifically, although the C&K Petition declares “[o]bviously,
this merger is relevant here,” Id. at 7, it offers no explanation whatsoever in its petition on why
this might be so. Nor does C&K offer any reason why not mentioning the Pan-Am transaction

in the Notice of Exemption “could impact the [proposed lease] transaction.” Id. Instead, these
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broad statements are merely followed by a string citation to Board decisions, with no actual
arguments or evidence as to why any of the cited decisions are relevant to the facts of this
proceeding or dispositive on the point raised. In actuality, the Pan-Am proceeding should have
very little impact on TransloadX-RR’s leasing of the Maine Lines. CSX will remain the owner
of the lines, and the Board’s oversight of the Pan-Am transaction will not be affected. C&K’s

unsupported declarations to the contrary should be rejected.

Finally, TransloadX-RR reiterates that C&K’s argument that the Notice of Exemption
“materially mischaracterizes the nature of the transaction” simply because the word “acquisition”
appears in the case caption — is frivolous for the reasons and supporting decisions set forth in

TransloadX-RR’s April 9, 2026 reply to the C&K Petition.

In summary, C&K’s attempt to manufacture “substantial controversy” and “unresolved
issues” to cause the Notice of Exemption to be rejected should be seen for what it is, and the C&K
Petition denied. Despite C&K’s efforts, TransloadX-RR’s lease and operation of the Maine Lines
is a routine transaction involving only 37.1 miles of tracks that meets all the requirements of 49

U.S.C. §10502(b) and the Board’s regulations and precedent.
IV.  Conclusion

For all the foregoing reasons and those stated in TransloadX-RR’s other pleadings,
Hardenbergh’s Combined Petition and related filings must all be denied, as should the C&K
Petition. The alleged issues they both raise to try to create controversy where none exists are
either based on false or misleading factual statements, unsupported by any evidence, frivolous,
or, in the case of Hardenbergh, nonsensical. Despite their strained efforts, the lease of the Maine
Lines by TransloadX-RR is a routine lease of branch lines to a Class III carrier, and it will enable

TransloadX-RR to resume common carrier rail service on the Maine Lines, which it is well-
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positioned to do. Accordingly, the Board should deny the Petitions to Reject and permit the

exemption authority to go into effect.

May 4, 2026

Respectfully submitted,

/ss/ Thomas W. Wilcox

Thomas W. Wilcox

Law Office of Thomas W. Wilcox, LLC
1629 K. Street NW, Suite 300
Washington, D.C. 20006

202-508-1065

tom@twilcoxlaw.com

Attorney for TransloadX Railroad Company, Inc.
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EXHIBIT A



RECEIVED
\By City Clerk at 2:08 pm, Sep 18, 2024

City CounciC

MINUTES
APPROVED 9/17/24

YEAS: Alexander, Cannon, Leombruno, Long, Mallach, Ottaviani
NAYS: Bryant, Steiner, Ward
ABSTAIN: King

Jury 16, 2024 7:00 PM
BrLumer Room, MemoriAL BuiLbing 150 Concorp STrReeT, FRamingHAM, MA 01702

COUNCIL MEMBERS

Philip R. Ottaviani, Jr., Chair

Noval Alexander remote late 7:26PM
Tracey Bryant, Vice Chair late 7:05PM
Michael P. Cannon

George P. King, Jr.

Janet Leombruno

Christine A. Long

Leora Mallach

Adam C. Steiner

Brandon Ward

Leslie White Harvey

STAFF ATTENDING & PARTICIPATING

Emily Butler, Assistant City Clerk

Lisa Ferguson, City Clerk

Dr. Robert Tremblay, Superintendent of Framingham Public Schools
Michael Tusino, Chief Operating Officer

OTHERS PARTICIPATING
Jessica Barnhill, School Committee Chair

CALL TO ORDER
7:00PM Chair Ottaviani called the meeting to order.

PUBLIC PARTICIPATION

Chair Ottaviani called for anyone in person or via Zoom to speak on items not listed on the agenda.

The Chair announced public participation would be fifteen minutes. He stated four people had signed in to
speak and there was one person on Zoom. Chair Ottaviani called on Dawn Reynaud.

Ms. Reynaud introduced herself and stated she was a resident of Windsor Green. She requested the Council
right the wrong in water billing. Ms. Reneau explained the rates had been increased to industrial rates when the
new meter had been installed. She advocated for herself and neighbors.

7:05PM Councilor Bryant arrived.

Chair Ottaviani recognized Ms. Stacey Wilgoren.


Kathleen Carey
Received


Dr. Tremblay thanked Councilor King for his comments. He made some suggestions
to the Council on how members could reach out and be involved instead of waiting
for annual meetings to discuss all issues. Dr. Tremblay invited Council members to
visit schools. He was happy to discuss education anytime.

Chair Ottaviani called on Councilor Steiner.

Councilor Steiner stated much of what Councilor King said had resonated with him.

He expressed his appreciation to all the School Committee members in attendance.
Councilor Steiner wanted to celebrate the positives in school and reinforce positive

behavior.

Chair Ottaviani recognized Councilor Leombruno.

Councilor Leombruno agreed with a lot of what had already been said. She thought
Councilor King's remarks were spot on. Councilor Leombruno stated whenever she
had an issue, she would reach out to Dr. Tremblay or Ms. Barnhill and had received a
response fairly quickly. She explained being am At-Large Councilor she and Councilor
King may receive more emails. Councilor Leombruno encouraged other Council
members to reach out to the Superintendent or School Committee Chair when they
heard issues before they hit social media. She thanked Dr. Tremblay and Ms. Barnhill
for attending.

Chair Ottaviani called on Councilor Bryant.

Councilor Bryant also agreed with Councilor King's comments. She felt the public did
not want to sit through a meeting with 15 different people discussing. Councilor Bryant
expressed the need to have open conversation for the public to hear. She stated the
more they communicate the better, but felt a joint meeting was not necessary.
Councilor Bryant thought Subcommittees were a good idea. She believed a "three
strikes" approach had been proven in the past to not work.

Chair Ottaviani thanked Dr. Tremblay, Ms. Barnhill and the entire School Committee
for being in attendance. Dr. Tremblay thanked the Council and stated he looked forward
to ongoing conversation.

INFORMATIONAL

An informational meeting with Michael Milanoski of TransloadX regarding
plans for the CSX site on Hollis Street. Final_TransloadX-Framingham-
update_IRAP_FY25.pdf

Chair Ottaviani read the item. He welcomed Mr. Michael Milanoski of TransloadX.

Mr. Milanoski introduced himself and Mr. John DeWaele. He explained after meeting with
the Mayor and Sarkis Sarkisian, Planning and Community Development Director,
TransloadX was in their second week of operation in Framingham and working out of 480
Hollis Street. Mr. Milanoski explained TransloadX would receive approximately three rail
cars per day. He said they would unload from the rail car and reloading to trucks,
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approximately 10 to 12 trucks leaving the site daily.
9:15PM Councilor Bryant stepped out of the room.

Mr. Milanoski explained some safety, privacy and lighting initiatives for the property.
He spoke about grant money which would pay for those initiatives.

Chair Ottaviani asked if they were operating. Mr. Milanoski said yes, they were two
weeks into the operation. Chair Ottaviani asked if there were any permits necessary.
Mr. Milanoski said they were not building anything, just transloading. He said a scale
would be installed at some point.

Mr. Milanoski stated business had been done in the location for a hundred years. He
explained CXS was not doing the work and TransloadX wanted to be visible, upfront
and accessible to the public.

Mr. Milanoski showed a photo of the site. He stated they were to receive a grant; they
were waiting for the Mayor to write a letter saying the improvements were good for the
neighbors. Chair Ottaviani did not believe there had been activity on the site in years.

He called on Councilor Steiner.

Councilor Steiner had hoped with the lack of activity in the location, something more
useful would have been made of the site. He expressed his concerns. Councilor
Steiner felt they should have been able to push back.

Mr. Milanoski explained the operation was under Federal laws of operation. He
again stated they were not building anything. Mr. Milanoski said they were trying to
build a private/public partnership. He stated they would be willing to facilitate
meetings for the rail trail groups.

Chair Ottaviani recognized Councilor White Harvey.
Councilor White Harvey expressed her concern being the District's councilor.
Chair Ottaviani called on Councilor Cannon.

Councilor Cannon was confused what the ask was. Mr. Milanoski said there was no
ask, they were just sharing information to make the public aware of the project. He said
the Mayor was a separate component. Mr. Milanoski stated he had emailed the district
councilor using the email address on the City's website. He apologized if Councilor
White Harvey did not receive the email. He offered to have any Councilor who wished
tour the site.

Councilor Cannon was not sure what to do. Chair Ottaviani restated they were just
there to give the Council information. He recognized Councilor Ward.

Councilor Ward shared his thoughts and hoped TransloadX would be good neighbors.



9:27PM Councilor Bryant returned.
Chair Ottaviani called on Councilor Mallach.

Councilor Mallach appreciated the information. She asked if extra trains would be added to
the lines or if they would be adding three cars to existing trains. Mr. Malanoski stated cars
would be added to existing trains which travel through Framingham. Chair Ottaviani stated
the site was where cars used to come through. He called on Councilor Bryant.

Councilor Bryant asked which trains the extra cars would be added to. Mr. Malanoski
explained where the cars came from. Councilor Bryant asked how the train would
affect traffic in the area. Mr. DeWaele said there would only be three to five cars and
would not tie up traffic.

Chair Ottaviani recognized Mr. Tusino, Chief Operating Officer.

Mr. Tusino explained the City was not a partner on the property. He stated Mr.
Sarkisian may have gone out and made some suggestions, but there was no
partnering with the Mayor's office. Mr. Milanoski apologized and stated he did not
mean to insinuate a partnership with the city.

9:29PM Councilor Cannon stepped out of the room.
Chair Ottaviani asked Mr. Chick if he wanted to speak.

Mr. Ron Chick introduced himself. He spoke on the vision of rail trails. Mr. Chick spoke
of a collaboration of a rail with trail. Mr. Malanoski said he was in favor of a rail with
trail. He made it clear he did not speak for CXS, they owned the land. He hoped there
would be a solution given the area was not a high-speed area. Mr. Chick spoke
inaudibly off microphone.

Chair Ottaviani called on Councilor Mallach.

Councilor Mallach wanted to know how many people would be employed once the
grant was received. Mr. Malanoski hoped to have about 6 employees, qualified forklift
operators. He explained by bringing lumber in it should lower the cost of lumber and
hopefully lower the cost of housing. Councilor Mallach asked if the company worked in
other locations. Mr. Malanoski said no. Discussion continued.

9:36PM Councilor Cannon returned.
Chair Ottaviani recognized Councilor Alexander.

Councilor Alexander thanked the presenters. He asked why Framingham had been
chosen over the rail yard in Southboro. Councilor Alexander wanted to know how many
tractor trailers would go in and out of the property. Mr. Malanoski again stated 10 to 12
tractor trailers per day. He explained the location in Southboro was operated by
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Transflow, which dealt with chemicals. Councilor Alexander asked about extending
the privacy screening further to the south. Mr. Malanoski stated they had walked
the property and concluded the south side had vegetation naturally blocking the site
where the North side did not. He said if something more needed to be looked at in
the future, there were multiple grants available.

Chair Ottaviani recognized Ms. Cathy McCarthy via Zoom.

Ms. McCarthy felt the business would impact the traffic and noise in Framingham. She
expressed concern for rails being used which had previously been unused and
promised for trails. Mr. Milanoski explained the rail being used was south of route 135.
He said the lumber was coming in on the main line, the East West connector from
Worcester. Ms. McCarthy was concerned for extra loads coming through
neighborhoods.

Chair Ottaviani explained the operation did not need permits to run. Ms.
McCarthy was thankful for the information.

ORDER 2024-042-001

Upon request of the Rules, Ordinances and Ethics Subcommittee, a report
and recommendation regarding the Final Charter Review Report with its
recommendations.
Framingham_Charter_Review_Committee_Report_to_Council.pdf
Final_Charter_Red_Lines_proposed.pdf ROE_Charter_Review_Memo.pdf

ROE_Charter_Review_Recs.pdf

Chair Ottaviani stated he would take the item out of order. Councilor Bryant, Chair of
the Rules, Ordinances and Ethics Subcommittee had to leave. The Chair read the
item and gave the floor to Councilor Bryant.

Councilor Bryant reported the Rules, Ordinances and Ethics Subcommittee had
approved all of the Charter Review Committee's final recommendations except one.
She stated there was a minor issue under Article 2, Legislative Branch found on page
six. Councilor Bryant explained the Subcommittee's recommendation.

Chair Ottaviani reminded the Council they were only allowed to accept or reject the
recommendations made by the Charter Review Committee. He recognized
Councilor Cannon.

Councilor Cannon thanked everyone for their work. He requested they not vote on the item
that evening. Councilor Cannon wanted more time to digest and review the Charter.

Councilor Bryant felt Councilor Cannon had valid reasons to hold off on a vote until
the next meeting.

Chair Ottaviani asked Ms. Kelly, Secretary of the Council when the next Council Meeting
was. Ms. Kelly replied August 20, 2024. The Chair stated he would have the item as one
of the first to discuss on the agenda.
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CITY OF FRAMINGHAM

CITY COUNCIL

o 508-532-5655 w www.framinghamma.gov/CityCouncil MEMORIAL BUILDING
f 508-532-5409 150 Concord Street
Framingham, MA 01702

December 29, 2025

Dear Solicitor Fallon and Building Commissioner Bray,

I am writing to formally express strong concerns for issues that have arisen at the CSX
Central Mass Transloading and Logistics Center at 480 Hollis Street in Framingham, MA.
In July of 2024, Mr. Michael Milanoski and John DeWaele of Transload X appeared
before the Council to provide an informational presentation of the operations and
services they were to begin at the CSX location.

In the year or so following, the residents and businesses in the area have brought to our
attention great concern for strong odors of garbage spreading well beyond the immediate
location, as well as an increase in large truck traffic.

The Interstate Commerce Act 1980 governs preemption. Since 1995, the ICCTA now fully
governs all rail authority- nothing rests with State of Local Government. However, to be
subject to this law and act you must be an existing railroad fully authorized by the Federal
Government. Transload X is simply a transload contractor, NOT a railroad.

These are undisputed facts:

1. Transload X is NOT a railroad and can not become a Railroad for the sole purpose of
preemption- this would be a Surface Transportation Board (STB) matter and would
never be allowed as it would make a mockery of the purpose of the law.

2. CSX owns the land, however, CSX is NOT in control of the site. The site has been
leased to Transload X.

3. These employees are NOT CSX employees. They work for a NON-Railroad called
Transload X.

4. Transload X is operating with NO Local or State permits whatsoever. They are NOT
permitted. They need local permitting. Without City approval, Transload X is in gross
violation of the Zoning Laws, and since this activity has been ignored by the City
Enforcement Officials, there is nothing stopping anyone else from ignoring City
Zoning Laws as Transload X has done.




5. Transload X represented to the State Department of Transportation (DOT) in their IRAP
grant that they had all permits and were preempted hence they were awarded a $700,000
taxpayer grant (free money with limited oversight) and the grants were based on
misinformation. Once again, they are NOT a Railroad, and this violation is now approaching
two years.

6. The Transload X principles, Michael Milanoski and John DeWaele also have recent court
decisions in the Business Litigation Sessions that states by the Chief Justice of the Superior
Court that they both have "unclean hands" and on a related action they were found in
contempt of court and were fined and had to pay damages.

7. The City of Framingham essentially sponsors/condones this operation. The judge pointed
out "unclean hands" and states numerous misrepresentations to the State by allowing them to
run this business with no permits whatsoever. These two principles of Transload X continue
to operate with total disregard for the City. Yet, here they are, even with an unenforced letter
from the City, continuing to operate, putting the City and its residents at great risk. It is hard
to believe this type of activity is allowed to continue in this day and age.

I look forward to a response from each of you regarding efforts to address this very
concerning matter.

Thank you,

Z Qossan)

Philip R. Ottaviani, Jr.

District 6 Councilor

Chair

(774) 245-1055
pottaviani@framinghamma.gov

CC: Charlie Sisitsky, Mayor
Michael Tusino, COO
City Council
Maurice O'Connell, Regional Vice President- Western Region, CSX

Attachments:
Relevant court cases with insights
Unenforced letters from the City



CITY OF FRAMINGHAM

CITY COUNCIL

o 508-532-5655 w www.framinghamma.gov/CityCouncil MEMORIAL BUILDING
f 508-532-5409 150 Concord Street
Framingham, MA 01702

April 3,2026

Dear Solicitor Fallon and Building Commissioner Bray,

I am writing to formally express strong concerns for issues that have arisen at the CSX
Central Mass Transloading and Logistics Center at 480 Hollis Street in Framingham, MA.
My family owns two residential properties in the immediate area at 12-14 and 16-18
Thayer Street. In July of 2024, Mr. Michael Milanoski and John DeWaele of Transload X
appeared before the Council to provide an informational presentation of the operations
and services they were to begin at the CSX location.

In the year or so following, the residents and businesses in the area have brought to our
attention great concern for strong odors of garbage spreading well beyond the immediate
location, as well as an increase in large truck traffic.

The Interstate Commerce Act 1980 governs preemption. Since 1995, the ICCTA now fully
governs all rail authority- nothing rests with State of Local Government. However, to be
subject to this law and act you must be an existing railroad fully authorized by the Federal
Government. Transload X is simply a transload contractor, NOT a railroad.

These are undisputed facts:
1. Transload X is NOT a railroad and can not become a Railroad for the sole purpose of
preemption- this would be a Surface Transportation Board (STB) matter and would
never be allowed as it would make a mockery of the purpose of the law.

2. CSX owns the land, however, CSX is NOT in control of the site. The site has been
leased to Transload X.

3. These employees are NOT CSX employees. They work for a NON-Railroad called
Transload X.

4. Transload X is operating with NO Local or State permits whatsoever. They are NOT
permitted. They need local permitting. Without City approval, Transload X is in gross
violation of the Zoning Laws, and since this activity has been ignored by the City
Enforcement Officials, there is nothing stopping anyone else from ignoring City
Zoning Laws as Transload X has done.




5. Transload X represented to the State Department of Transportation (DOT) in their IRAP
grant that they had all permits and were preempted hence they were awarded a $700,000
taxpayer grant (free money with limited oversight) and the grants were based on
misinformation. Once again, they are NOT a Railroad, and this violation is now approaching
two years.

6. The Transload X principles, Michael Milanoski and John DeWaele also have recent court
decisions in the Business Litigation Sessions that states by the Chief Justice of the Superior
Court that they both have "unclean hands" and on a related action they were found in
contempt of court and were fined and had to pay damages.

7. The City of Framingham essentially sponsors/condones this operation. The judge pointed
out "unclean hands" and states numerous misrepresentations to the State by allowing them to
run this business with no permits whatsoever. These two principles of Transload X continue
to operate with total disregard for the City. Yet, here they are, even with an unenforced letter
from the City, continuing to operate, putting the City and its residents at great risk. It is hard
to believe this type of activity is allowed to continue in this day and age.

I look forward to a response from each of you regarding efforts to address this very
concerning matter.

Thank you,

Z Qossan)

Philip R. Ottaviani, Jr.

District 6 Councilor

(774) 245-1055
pottaviani@framinghamma.gov

CC: Charlie Sisitsky, Mayor
Michael Tusino, COO
City Council
Maurice O'Connell, Regional Vice President- Western Region, CSX

Attachments:
Relevant court cases with insights
Unenforced letters from the City
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Kelly Electric LLC

April 16, 2026

By E-Filing

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. - Acquisition
and Operation Exemption — CSX Transportation, Inc.

Dear Ms. Brown:

This letter is submitted is support of the Notice of Exemption filed in this proceeding by
TransloadX Railroad Company, Inc. (“TransloadX-RR™). The transaction for which approval is
sought is TransloadX-RR’s lease from CSX Transportation Inc. (“CSX”) of approximately 37.1
miles of branch lines consisting of (a) approximately 18.3 miles of CSX track known as the
Augusta Branch running from Waterville, Maine (Milepost (“MP”) WVT 0.7) to Augusta, Maine
(MP WVT 19.0), in Kennebec County, Maine; and (b) approximately 18.8 miles of CSX track
known as the Bucksport Branch running from Bangor, Maine (MP WVB 0.2) to Bucksport,
Maine (MP WVB 19.0) in Penobscot & Hancock Counties, Maine.

Kelly Electric is proud to support this transaction based on our longstanding and positive
working relationship with TransloadX, TransloadX Railroad Company, and their leadership
team.

We have worked directly with TransloadX at their Framingham, Massachusetts facility,
where operations have consistently been conducted in a neat, professional, and, most
importantly, safe manner. Their commitment to excellence is evident in every aspect of their
work. In addition, all invoices were paid promptly and without issue, demonstrating a high level
of reliability and professionalism. These projects were consistently completed on time and within
budget and scope, reflecting strong project management, coordination, and execution.

Our experience with the principals of TransloadX extends beyond this facility. We have
worked with them in prior management roles at other shortline railroad companies, where they




maintained the same safety-first mindset and strong operational discipline. Their focus on
investing in core infrastructure has always translated into meaningful benefits for customers and
improved service performance.

Kelly Electric has also known John DeWaele for several decades, dating back to his time
as a conductor with the Providence and Worcester Railroad. Throughout his career, Mr. DeWaele
has demonstrated an unwavering commitment to customer service and operational safety. As he
progressed into leadership roles, he consistently mentored employees in these principles while
driving growth across all aspects of railroad operations we have directly supported.

Mr. DeWaele has a clear passion for the railroad industry, and we view his transition to
owning and operating a railroad as a natural progression in his professional growth. As a
business owner, he possesses the character, experience, and leadership qualities necessary to
build upon his past success and continue delivering excellence going forward.

Based on our experience, we can confidently recommend TransloadX and its leadership
team as professional, dependable, and safety-focused operators.

In conclusion, the Board should expeditiously approve the proposed lease transaction.

Respectfully submitted,

/)"-‘/MM g2 ‘%\/J_,HV ity

Malaina M. Kelly- President and Director of Operations

217 CURRAN ROAD, CUMBERLAND RI 02864
T (401) 333-3838 U WWW.KELLYCORP.COM




RAILWAY COMPANY

April 16, 2026
By E-Filing

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. - Acquisition and Operation
Exemption — CSX Transportation, Inc.

Dear Ms. Brown:

This letter is submitted in support of the Notice of Exemption filed in this proceeding by
TransloadX Railroad Company, Inc. (“TransloadX-RR”). The transaction at issue involves
TransloadX-RR leasing from CSX Transportation, Inc. (“CSX”) approximately 37.1 miles of branch
line track. This includes (a) about 18.3 miles of track known as the Augusta Branch, extending
from Waterville, Maine (Milepost (“MP”) WVT 0.7) to Augusta, Maine (MP WVT 19.0) in
Kennebec County, Maine; and (b) about 18.8 miles of track known as the Bucksport Branch,
running from Bangor, Maine (MP WVB 0.2) to Bucksport, Maine (MP WVB 19.0) across
Penobscot and Hancock Counties, Maine.

Aberdeen Carolina & Western Railway strongly supports this transaction for several compelling
reasons. ACWR and TransloadX have developed a close and productive partnership over the
past several years, working collaboratively on business development, freight operations,
transload collaboration, locomotive support, and equipment solutions—bringing together the
full spectrum of expertise required to operate a successful railroad.

Mr. John DeWaele of TransloadX is a highly respected industry professional whose knowledge,
integrity, and leadership are of the highest caliber. ACWR regards TransloadX and John
DeWaele as a trusted partner and valued resource. Our organizations engage regularly to
develop new business opportunities, exchange strategic insights, and advance initiatives that
strengthen both companies and the broader freight rail network.

967 NC Hwy 211 E ¢ Candor, NC 27229 4 910-974-4219 ¢ 910-974-4282 (FAX)



The depth of experience, commitment, and operational expertise demonstrated by John and
the TransloadX team provides strong assurance in their ability to manage these leased branch
lines effectively, responsibly, and with the highest level of professionalism.

In conclusion, the Board should expedite approval of the proposed lease transaction.

Respectfully submitted,

Jennifer White
President
Aberdeen Carolina & Western Railway



Adp 0

WESTSIDE

>LBAP

H ALLOWETWLL

April 17,2026

By E-Filing

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. - Acquisition
and Operation Exemption — CSX Transportation, Inc.

Dear Ms. Brown:

This letter is submitted is support of the Notice of Exemption filed in this proceeding by
TransloadX Railroad Company, Inc. (“TransloadX-RR”). The transaction for which approval is
sought is TransloadX-RR’s lease from CSX Transportation Inc. (“CSX”) of approximately 37.1
miles of branch lines consisting of (a) approximately 18.3 miles of CSX track known as the
Augusta Branch running from Waterville, Maine (Milepost (“MP”’) WVT 0.7) to Augusta, Maine
(MP WVT 19.0), in Kennebec County, Maine; and (b) approximately 18.8 miles of CSX track
known as the Bucksport Branch running from Bangor, Maine (MP WVB 0.2) to Bucksport, Maine
(MP WVB 19.0) in Penobscot & Hancock Counties, Maine.

John Clark III, Clark’s Scrap Metals supports this transaction for the following reasons:

Our company Clark’s Scrap Metals (Clark’s Cars and Parts) supports this transaction
because the closing of this line is detrimental to our business operations and growth. We as a
company have invested $550k as well as a match from the federal grant program, IRAP to get our
facility up to standards to start moving material by rail. We were counting on being able to use our
investment in our rail property to expedite our shipment of scrap metal to domestic locations
around the United States. This would allow for growth in our company and reduction of trucks
driving on local and state roads. I have been impressed with John Dewaele and his company,



Letter to Ms. Cynthia Brown
April 9, 2026
Page 2

Transload X’s genuine interest in this project. We’ve had many discussions about this line
reopening and I personally helped him contact 2 other customers (at John DeWaele’s request) on
this line who are elated that service is about to resume. I was also impressed with Transload X
property in Framingham, it speaks volumes of their capability and I am sure that is why CSX chose
them. The closure of this line has been extremely frustrating and we are eagerly waiting for the
re-opening so we can begin to use our investment and see a return. Please expedite the favorable
decision for Transload X and the 3 customers waiting service.

In conclusion, the Board should expeditiously approve the proposed lease transaction.

Respectfully submitted,

John Clark 11
207-462-0248



FROM THE DESK OF ANDREW LAWTON
703 DRYTOWN ROAD, UNIT B, HOLTWOOD, PENNSYLVANIA 17532

April 17,2026

By E-Filing

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. - Acquisition and
Operation Exemption — CSX Transportation, Inc.

Dear Ms. Brown:

I am writing in strong support of the Notice of Exemption filed in this proceeding by TransloadX
Railroad Company, Inc. (“TransloadX-RR”). The transaction seeks approval for the TransloadX-
RR’s lease from CSX Transportation Inc. (“CSX”). The lease is for approximately 37.1 miles of
branch lines consisting of:

a) approximately 18.3 miles of CSX track known as the Augusta Branch running from
Waterville, Maine (Milepost (“MP”) WVT 0.7) to Augusta, Maine (MP WVT 19.0), in
Kennebec County, Maine; and

b) approximately 18.8 miles of CSX track known as the Bucksport Branch running from
Bangor, Maine (MP WVB 0.2) to Bucksport, Maine (MP WVB 19.0) in Penobscot &
Hancock Counties, Maine.

Short line railroads are better positioned to grow traffic on lower-density routes through local
engagement and operational flexibility. By placing these lines into the hands of a motivated startup
operator with a demonstrated focus on customer service and transload development, this transaction
will help attract new shippers, expand existing customer markets/volumes, and stimulate economic
growth along the corridor.

The founders of TransloadX have a proven history of developing railroad and transload customers.
Milanoski led a team that grew annual carloads from 800 in 2017 to 3200 in 2022. This growth was
accomplished by developing transload facilities, partnerships with trucking companies, and securing
grants for capital projects. Starting in 2023, TransloadX in Framingham was created to provide full-
service transload services including unloading/loading of railcars, trucks, and delivery options to
meet customer needs. With a career in railroading DeWaele understands the logistics of railroad
transportation including loading, routing, delivery, and billing. The services and knowledge simplify
shipping and make transload more attractive to a wider range of customers.

I encourage the Board to approve the proposed lease transaction to TransloadX-RR who have the
energy, experience and knowledge to safely operate and grow these lines. The proposed lease and
operation by TransloadX-RR will deliver substantial public and economic benefits to the region.

Regards,
Andrew Lawton



JRWW CONSULTING, LLC

April 20, 2026

By E-Filing

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. - Acquisition and
Operation Exemption — CSX Transportation, Inc.

Dear Ms. Brown:

This letter is submitted is support of the Notice of Exemption filed in this proceeding by TransloadX
Railroad Company, Inc. (“TransloadX-RR”). The transaction for which approval is sought is TransloadX-
RR’s lease from CSX Transportation Inc. (“CSX”) of approximately 37.1 miles of branch lines consisting
of (a) approximately 18.3 miles of CSX track known as the Augusta Branch running from Waterville,
Maine (Milepost (“MP””) WVT 0.7) to Augusta, Maine (MP WVT 19.0), in Kennebec County, Maine; and
(b) approximately 18.8 miles of CSX track known as the Bucksport Branch running from Bangor, Maine
(MP WVB 0.2) to Bucksport, Maine (MP WVB 19.0) in Penobscot & Hancock Counties, Maine.

JRWW Consulting, LLC supports the proposed transaction for the following reasons:

1. I support the reinstitution of service over this line, as rail remains a critical transportation mode for
customers and regional commerce.

2. John’s extensive experience working with short line railroads, along with his leadership at
Transload X, demonstrates a proven ability to drive value through increased volumes and revenue
growth.

3. 1 have worked closely with John on rail and transload development initiatives since 2021. I hold
his character in high regard and have consistently observed his ability to engage with customers,
listen effectively, and deliver outcomes that benefit all stakeholders.

I encourage the Board to move forward with prompt approval of the proposed lease transaction

Respectfully submitted,

T

Ryan Williams
Managing Partner
JRWW Consulting, LLC

Ryan@jrwwconsulting.com
620.240.3646
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Augusta, Maine

By E-Filing — April 22, 2026

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. — Acquisition and Operation Exemption — CSX
Transportation, Inc.

Dear Ms. Brown:

This letter is submitted in support of the Notice of Exemption filed in this proceeding by TransloadX Railroad
Company, Inc. (“TransloadX-RR”). The transaction for which approval is sought is TransloadX-RR’s lease from
CSX Transportation Inc. on the Augusta Branch which we are a future customer of.

Phoenix Feeds of Maine, LLC supports this transaction for the following reasons:

Phoenix Feeds of Maine, LLC is a critical supplier to the agricultural economy of the state, currently feeding
over 80% of the dairy cows in Maine and other livestock species. Reliable and cost-effective transportation is
essential to maintaining this supply chain. However, we have not had rail service from CSX into our Augusta
feed mill for over two years. This loss of service has significantly impacted our operations, forcing increased
reliance on trucking, raising costs to our agricultural customers, and placing additional strain on local and
state infrastructure.

The restoration of rail service through TransloadX-RR would provide immediate and substantial benefits to
our business and the broader agricultural community. Rail access would allow us to move large volumes of
feed ingredients more efficiently and sustainably, improving supply reliability for Maine’s dairy farms while
reducing truck traffic on public roads.

We are encouraged by TransloadX’s demonstrated interest and commitment to restoring service on this line.
Their experience and investment in similar operations give us confidence in their ability to successfully
rehabilitate and operate the Augusta Branch. The reopening of this line is not only important for our company
but also for the many farmers and agricultural producers who depend on us.

The prolonged lack of rail service has been extremely challenging, and we are eager to see service restored so
that we can operate more efficiently and continue supporting Maine’s dairy industry at scale.

In conclusion, the Board should expeditiously approve the proposed lease transaction to enable the prompt
restoration of rail service to Augusta and other affected customers.

Respectfully submitted,

David J. Santos

President-General Manager & Owner
Phoenix Feeds of Maine, LLC
802-453-6684

5482 Ethan Allen Highway, PO. Box 36 — New Haven, VT 05472 — Office: 802-453-6684 — phoenixfeeds.net



April 28, 2026

By E-Filing

Ms. Cynthia T. Brown

Chief of Case Administration
Office of Chief Counsel
Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Docket No. FD 36909, TransloadX Railroad Company, Inc. -
Acquisition and Operation Exemption — CSX Transportation, Inc.

Dear Ms. Brown:

This letter is submitted in support of the Notice of Exemption filed in this
proceeding by TransloadX Railroad Company, Inc. (“TransloadX-RR”). The transaction
for which approval is sought is TransloadX-RR’s lease from CSX Transportation Inc.
(“CSX”) of approximately 37.1 miles of branch lines consisting of (a) approximately 18.3
miles of CSX track known as the Augusta Branch running from Waterville, Maine
(Milepost (“MP”) WVT 0.7) to Augusta, Maine (MP WVT 19.0), in Kennebec County,
Maine; and (b) approximately 18.8 miles of CSX track known as the Bucksport Branch
running from Bangor, Maine (MP WVB 0.2) to Bucksport, Maine (MP WVB 19.0) in
Penobscot & Hancock Counties, Maine.

Republic Services supports this transaction for the following reasons:

a. Past working experience with Mr. DeWaele of TransloadX has proven to be a
positive experience in which professional and reliable service was provided.

b. Anticipated future work on the Bucksport Branch relating to a Republic project
would benefit from TransloadX’s commitment of service.

In conclusion, the Board should expeditiously approve the proposed lease
transaction.

Respectfully submitted,
7%# le Servecee

Wayne Hintorf — Manager Rail EqUIpment and Operations

5353 E City North Drive, Phoenix, AZ 85054 | RepublicServices.com | Environmental Services, Recycling & Waste



VERIFICATION

I, John P. DeWaele 111, President of TransloadX Railroad Company, Inc., state, under

penalty of perjury, that the facts set forth in the foregoing Reply to Petitions to Revoke Notice of
Exemption are true and correct to the best of my knowledge. Further, I certify that I am qualified
and authorized to execute this verification.

Executed: May 4, 2026

U ¢ 7

Joln P. Dewaele II1




CERTIFICATE OF SERVICE

I hereby certify that on this 4th day of May, 2026, a copy of the foregoing Reply to Petitions
to Reject Notice of Exemption was served by email on all parties of record on the official service

list for Docket No. FD 36909.

/ss/ Thomas W. Wilcox
Thomas W. Wilcox
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: COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. | SqPERIOR Court

‘ 2384CV00958—BL82

" 2384CV02141-BL52

MICHAEL R. MILANOSKI AND JOHN P. DEWAELE, I1I
7.

JON DELLI PRISCOLI

JON DELLI PRISCOLI
v. ;

MICHAEL MILANOSKI, JOHN DEWAELE, DANA RAILCARE,
AND THE GRAFTON & UPTON RAILROAD COMPANY

MICHAEL R. MILANOSKI AND JOHN P. DEWAELE, III
v,

GRAFTON & UPTON RAILROAD COMPANY;
FIRST C@LONY GROUP LLC; AND JON DELLI PRESCOLI

T

DECISION AND ORDER GRANTING SUMMARY JUDGMENT
UPHOLBING DANA RAIL CARE’S RIGHT OF FIRST REFUSAL

2384CV00071-BLS2|

9

Michael R. Milanoskl and John P. DeWaele, I, allege that they entered info
binding agreemen:t to purchase Grafton & Upton Railroad Company (“GURR”
from Jon Delli Pﬁxseoh But Dana Transport, Inc., which has done busin ,
under the name Dana RailCare (“Dana”), contends that it is enhﬂed to enforoe[
a contractual nght of first refusal and buy GURR. i

Delli Priscoli filed suit seeking a declaratory judgment as to whether Dana’s
ROFR is enforceable. Milanoski and DeWaele contend that the letter of intent
containing Dana’ sl ROFR was never enforceable and Dana should be estopped
from contending It is enforceable, or the letter of intent was' terminated and
Dana’s ROFR dxcri not survive the termination, or the letter of intent was
superseded by Iater contracts. Dana, GURR, and Delli Priscoli contend that
Dana’s ROFR is- enforceable and was properly invoked by Dana. The partied
seemtoagreeﬁxat&tematenalfactsarenotm dispute, andaskﬂ\eCourttc
resolve the issue dn summary ]udgment,

The Court will all’ow Dana’s motion for declaratory relief, dﬂfly the motion by
Milanoski and DelWaeEe to enforce their contract with Delli Priscoli, and order






that final judgment shall enter declaring that Dana’s ROFR is valid, still in
effect, and enforceable, and that Dana made a proper and timely exercise of its
right to purchase GURR. |
Dana is entitled tle declaratory relief in its favor because there is an actual
controversy about, whether Dana’s ROFR is valid and enforceable, Milanoski
and DeWaele have|standing to challenge the validity of this ROFR, all necessary
parties have been joined as parties in divil action 2384CV 00958-BLS2,* and the
undisputed matetial facts demonstrate that Dana’s ROFR is valid and
enforceable as a m&tﬁer of law.? f ,
The Court conchides that Milanoski and DeWaele have standing to assert that
Dana’s ROFR is ﬂiwahd and may not be enforced, but that their challenge to|
this ROFR is without merit. The Court finds and concludes that the letter of
intent containing Dana’s ROFR is an enforceable contract, Dana is not estopped
by prior stateme{ut;s from asserting that this ROFR is enforceable, Dana’s ROFR|
was not terminated, and subsequent contracts with affiliates of Dana did not|
supersede this ROFR. Furthermore, Delli Priscoli’s agreement to sell GURR to|
Milanoski and DeWaele triggered Dana’s ROFR, and Dana gave prompt and|
timely notice of 1ts£ intent to exercise its ROFR. Since Dana’s ROFR is valid and
enforceable, aﬂega;&ons that Dana has somehow colluded with GURR and Delli
Priscoli to protect its legal rights are beside the point.

1. Undisputed B;je,tual Background. The summary }udgmen:t record showssj
that the following facts are true. |

5

1 Delli Priscoli ﬁl‘é& his declaratory judgment action in Worcester Superior Court]
on January 10,:2023. It was docketed as civil action 2385CV00022. The case was
then transferred to the Suffolk Business Litigation Session, and assigned the
new docket nuhber 2384CV00958-BLS2. :
Though Delli %n'sculi’s complaint names “Dana RailCare” as a defendant,
Dana Transport; Inc., answered the complaint, representing that Dana RailCare
is a trade namie used by Dana Transport, Inc. The parties have all treated Dana|
Transport, Inc,;jas being a party to this civil action, and seem to agree that i,

- was also partyito the letter of intent between GURR and “Dana RailCare,”
which is discussed below. 3

2 See generally B’zztﬂwo-Wuter 1, LLC, v. Fidelity Real Estate Co., LLC, 481 Mass. 13,

18-20 (2018) (ll'equnements for declaratory judgement claim); Bortolotti v}

Hayden, 449 Ma;ss. 193, 206 (2007) (party secking to enforce right of first refusal

was entifled to summary judgment and entry of declaration that right was valid]
and enforceable). ]

-2.
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1.1. Dana’s ROFI%. Starting in 2008, GURR and Dana d:sciussed working
together to grow GURR’s rail business by having Dana develop mostly vacant
industrial land pit.n Upton, Massachusetts, into a rail yard. They entered into
a letter of intent u-% January 2009 (the “Dana LOI”) that gave D;ana the right to|
lease and an oPti?n to purchase the property. The Dana LOI identified the
property that Dana was leasing, and had an option to purchase, as comprising
roughly 33 actesé of industrial land located on Maple Avenue, Upton,
Massachusetts, as shown on a plan by Allen Engineering dated June 3, 2008.

The Dana LOI induded the price terms of the lease arrangement and the/
purchase option, fand contemplated that a more detailed lease or license
agreement would be negotiated and executed within a month. The price terms
in the Dana LOI were as follows:
© Dana was required fo make a down payment of $50,000 upon
signing the Dana LOL ,

o Once Dana installed the first two lengths of rail track infrastructure,
which was expected to be complete by around June 1, 2009, Dana
was required to start making GURR’s mortgage loan payments of
roughly $3 melhon per month and to start making m?nthly lease

o The monthly lease payment started at $3,500, would increase to

$7,500 om:efthe new rail yard achieved a weekly average of 35 railcar

transloadings, and would increase to $15,000 once there was a
weekly aver;age of 75 railcar transloadings. j

o Dana cou‘lc} exercise an option to purchase the property for $6
million on April 1 of 2010, 2011, 2012, or 2013. The initial $50,000
downpaym:ént would be credited toward the purchase price; the |
monthly mortgage and lease payments would not. !

Tlusagreementreﬂlured Dana to developtheleasedpremisésasaraﬂyard,’
and to perform a%l necessary design and construction work at its own nsk,!}
subject to GURR’?‘ approval of all plans. And it also required Dana to use its
best efforts to dev?lop new rail business for GURR at the UptolnL Rail Yard,
permit GURR to use the planned facility for its rail transportation activities.

In addition, the?ana LOI provided that GURR and Dana would enter into
“standard sidetrack and switching agreements governing rail operations am:ﬂg

|

o,
|
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service at the Upton Rail Yard,” that would authorize Dana o act as GURR's
agent “for purposés of transloading or other rail transportation activities.”

Finally, the Dana|LOI gave Dana “the right of first refusal {to purchase or
operate&xeGURRxftheremachangeofIoftheGURRfmmthecurrent.
owner, Jon Delli P‘nscoh or if he chooses to cease rail operatxo:ns at the Upton
Rail Yard.” It provided that Dana’s ROFR would survive Dana’s option to
purchase the rail yard property. |

1.2. Implementamm of the Dana LOL There is no evidence that GURR and
Dana entered into|a more detailed lease of the Upton Rail -Yard property. But
the summary ;u&gment record establishes that GURR and Dana treated the
Dana LO itself as constituting an enforceable lease of the property

Dana paid the $5El’ 000 down payment required in the Dana LOL It also made
the monthly IeasepaymentsbGURRﬁhatwerereqmredm&zeDanaLOI at
some ptheleasepaymmtamwntsmset@ﬂS 000 per month. As discussed
below, however, £r a time Dana was late in making these paymems. ]

Dana developed, the land that it was leasing into the Upton Rail Yard and
proceeded to haveg an affiliate operate that facility for GURR. Dana says that i 1!1
invested closed t0:$50 million to do so. l

GURR entered into a Terminal Transloading Agreement with Grafton Upton|
RaﬂmreLLCmD'ecemberZGm'&nsLLCmanafﬁhateofDana.Atthesame
time, GURR entered into a Purchase and Sale Agreement regardmg the Upton
Rail Yard property with Equipment Care Center of Grafton] LLC, which is
another affiliate of Dana. This P&S was drafted to implement Dana s option to|

purchase the propierey for $6 million.

i

1.3. Milanoski and DeWaele’s Purchase Agreement. In late 2022 Milanoski
andDevs,faeleagr*eedtomyanduenzmscohagreedeosentottuemmal
100 percent ownership interest in GURR and all of GURR's assets except for,
Delli Priscoli’s 50/percent ownership inferest in Upton Development Group,
On December 1, Maﬂﬁtteeof&temexemtedmdenteredmtoarestated
letter of intent (tIt'xe “2022 Restated LOI”), in which they agreed upon the
material terms of a future purchase and sale agreement.

Milanoski and DeWaeIe agreed to pay Delli Priscoli $36 mﬂho? and to
roughly $6 mﬂhozix in debt to acquire GURR and most of its assets, mdudmg
the Upton Rail Yard The 2022 Restated LOI requires Delli Priscoli to deliver his

T
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interest in GURR ‘ffree and clear of all liens with clear fitle” aside from certain
specified debt. °
14. Dana’s Exercise of its ROFR. Delli Priscoli nofified Dana about his
acceptance of Mﬂa}nosld’s and DeWaele's offer to purchase GURR.

Dana responded’ by promptly notifying GURR that it mtenlded to exercise
Dana’s ROFR. On December 28, 2022, Ron Dana sent an emiail to Jon Delli
Priscoli that said; ‘i’It is my intent to move forward to exercise my right of first

- o S|

®

refusal on the ptnf'chase of the Grafton and Upton Railroad. On January 5,
2023, an attorney representing Dana sent a letter to an attorney representing
Delli Priscol reiterating that “Dana hereby exercises ifs right of first refusal to
purchase GURR oh the terms set forth in the offer Mr. Priscol received o sell
his ownership interest in GURR.” ‘ ‘

2. Analysis. The undisputed material facts show that Dana’s “ROFR was and
still is enforceable)Dana is therefore entitled to summary judgment in its favor|
declaring its rights under the binding right of first refusal. See Bortolotti v.

Hayden, 449 Mass. (193, 206 (2007). |

, . t
2.1. Standing. Milanoski and DeWaele have standing to chaﬂelnge the validity|
and enforceabilitylof Dana’s 2009 ROFR. The assertion by GURR that they lack
standing is without merit. |

Aparty&xathas{enﬁeredmtoaemtracttopmd\asespeuﬁc real estate
standing to challenge a purported right of first refusal on ﬂ:tatlpropetty- that is
claimed by a ﬂnrdl-party See Bortolotti, supra, at 196-198. ‘ '

As discussed abbve, Milanoski and DeWaele entered into a binding letter of|
intenttopurchangURRandmostofitsassetsfromDeIﬁPﬁscoﬁfo
$36 million plus the assumption of roughly $6 million in debt. That giv ;
Milanoski and DeWaele “2 cognizable legal interest in the validity” of the Danal
ROFR, “and that'i$ enough to confer standing” Id. at 198, |

2.2. The Dana LOI Was a Binding Contract. Milanoski and eWaele contend
that the Dana LOI|was never an enforceable contract because it “contemplates|
the execution of subsequent formal agreements,” does not include all material
terms, and does ‘n?t expressly state that the parties intended the document ol
be binding. They, also contend that Dana should be estq?ped, by prior
testimony before the Federal Surface Transportation Board, from asserting that
the Dana LOI was|and is an enforceable contract. The Court di’sagtees.
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" required Dana t6 build out and operate the leased premises.

f |
|
rr.i :
2.2.1. Material Terms and Intent to be Bound. The Dana LOI was and is an
enforceable oontrfact, even though it contemplated that "GU;RR & Dana will
enter into a full?r detailed Lease/License agreement” and finto a separate
contract to govern transloading and other rail transportation dctivities.

“[T}o create an ,e’nforceable contract, there must be agreement between thel
parties on the material terms of the contract, and the parties must have a
present intention lto be bound by that agreement.” K&K Development, Inc., v
Andrews, 103 Mas§ App. Ct. 338, 344 (2023), quoting Situation Mgmt. Sys., Inc
v. Malouf, Inc., 430 Mass. 875, 878 (2000). [

“A purported contract which is no more than an agreementf to agree in the
future on essential terms, or one which does not adequately specify essentia]
terms, ordinarily Pvﬂl be unenforceable.” Air Tech. Corp. v. Gen. Elec. Co., 347
Mass. 613, 626 (1?{64).

But an agreement will be enforceable even if it "antidpate% a more formal
writing,” so long as the parties “have agreed upon either the material terms, of
upon the ‘formul;{ge and procedures’ that will provide the material terms at
some future date.” K&K Development, supra, quoting Frishman v. Magmrz{[
75 Mass. App. Ct.[103, 110111 (2009). Where the parties “have agreed upon all
material terms,”'but contemplate the further execution of| a final written
agreement, itis reasonable to infer “that the purpose of a final criocument Whld}
the parties agree to execute is to serve as a polished memorandum of an ztlreaciy‘r
binding aoz'ttrar;t”I McCarthy v. Tobin, 429 Mass. 84, 87 (1999) (gecepted offer to'
purchase real estate was binding contract, even though it contemplated furthmi
purchase and sale agreement), quoting Goren v. Royal Invs., Inc., 25 Mass. App!
Ct. 137, 140 (1987}g (same). '
The Dana LOI was much more than a mere “agreement to agree.” It contained
all material terms|of the lease of the planned rail yard site to Dana, of Dana’s
option to purch ; the site, and of Dana’s ROFR to pl.u‘d'xas;e GURR if Delli
Priscoli were toc‘leade to relinquish control of the company or cease rail
operations at the Upton Rail Yard. )

The material term:s, of the lease arrangement are set forth in the Dana LOL A.%
discussed above in more detail, this confract identified the| premises to bes
leased by refererice to a specific plan, specified the payment terms, and
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The parties made [clear that they intended to be bound by thesfe terms, not only
by agreeing to them, but also by following these terms even th‘ough the partie?
. Dever entered into a more detailed lease agreement. Where c?ntract language
is ambiguous, “[t}here is no surer way to find out what parties meant, than to
see what they have done.” Brigade Leveraged Capital Structures Fund Ltd. v,
PIMICO Income Strategy Fund, 466 Mass. 368, 378 (2013), quoting Brookiyn Life
Ins. Co. of New York v. Dutcher, 95 USS. 269, 273 (1877). | ‘

The Dana LOI gl?o contained all material terms regarding Eé)ana’s option to
purchase the Uptfon property. It specified the price, and the four specific dates
when Dana was entitled to exercise the option. |

In any case, Danai s ROFR was valid and enforceable as writte:.n, whether other
provisions of the Dana LOI were contractually binding or not!

Dana’s ROFR was enforceable because it contained all material terms. No price
or timing term was required, because the ROFR merely gives Dana the right tq
purchase at the ng[ht offered by a third-party, if and when Delli Priscoli decided
to accept any such offer. See Bortolotti, 449 Mass. at 201.
A right of first refusal involving real estate “becomes operational when the

“owner has decided o accepta third person’s outstanding and enforceable offej

and the holder of the right has been informed of the details of that offer an
has had a reasogx%bie tme to meet it.” ” Id. at 200, quoting 1?0_1; v. George W|
Greene, Inc., 404 Mass. 67, 71 (1989). “At the time of a third-party offer that the
owner has deadeé to accept, the right of first refusal ripens 1;I1to an option to
purchase according to the terms of the third-party offer.” Id. at 201.

Dana’s ROFR wa:s contractually binding because the material terms of that
right were spelledlout; and it remains contractually binding even if other parts
of the Dana LO# were nothing more than an unenforceable agreement to
negotiate ﬁn&xe}f about other issues. See Schwanbeck v. Fedg{af-MaguI Corp.,
412 Mass. 703, 705-707 & n.2 (1992). In Schwanbeck, the parties entered into a
letter of intent in which they agreed to “negotiate in good faith” over the terms
for the purchase a'nd sale of a business division of the defendant corporation,)
and also agreed tl;jyat the potential buyer would have a right of first refusal:.ﬁ
any third-party made a firm offer to purchase the business. Id. at 705 n.2. Th
Supreme Judicial| Court held that, although the “negotiate,in good faith”
provision was not/contractually binding, the separate right of first refusal was
nonetheless enforceable (though it was not triggered because there was not a
firm offer that conf;pﬁed with the Statute of Frauds). Id. at 705-710.

3
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Though the Dan:a LOI did not contain terms of the transloadi&ng agreement that
GURR later eritered into with Grafton Upton Railcare LLC (“GU Railcare”),
which is an affiliate of Dana, that is beside the point. Since the Dana LOI was
an enforceable ci:ontract with respect to the property lease,|Dana’s option I

purchase the property, and (most importantly) Dana’s ROFR| it does not matter
that the parties %omemplamd enfering into additional business arrangemen»[ts
the material terms of which were not included in the Dana LOL '

2.2.2. Estoppel Argument. Milanoski and DeWaele argue that the Court "mu;st
hold Mr. Delli Priscoli and Mr. [Ron] Dana to their prior testimony” in
affidavits submitted in 2012 and 2013 to the Federal Surface 'I‘ransporbatiofn
Board about the relationship between GURR and Dana, arid bar them fromn
“providfing] contradictory testimony here.” ‘ |
In other words, |Milanoski and DeWaele are asking the Court to apply the
doctrine of judicial estoppel, even though they do not use the term and do not
cite or address aﬁy of the relevant case law.

“Judicial es%opﬁe;‘. is an equitable doctrine that precludes a party from asserting
a position in om;e legal proceeding that is contrary to a position that it haéi
previously asserted in another proceeding.” Mullins v. Corcoran, 488 Mass. 275,
286 (2021), quoting Otis v. Arbella Mut. Ins. Co., 443 Mass. 634, 639-640 (2005),
“A successful claim of judicial estoppel generally requires the showing of two
core elements: (I)Ifthe party to be estopped is asserting a position that is ‘dIIECfI]lF
contrary’ to a position asserted in a prior case, and (2) that party ‘succeeded n{z
convincing the court to accept-its prior position.” ” Spinosa v. Tufts, 98 Massg.,
App. Ct. 1, 5 (2020), quoting Ofis, supra, at 641. With respect to the second of
these elements, ili'is not enough to show that the party prevailed in the prior
proceeding; mste?d there must be evidence that the prior tribunal adopted the
position that all;egedly is contrary to the party’s position in the current
litigation. See Mullins, 488 Mass. at 287, '

“Application of the equitable principle of judidial estoppel to a particular case
is a matter of disicretion.” Otis, 443 Mass. at 639-640. “The Supreme Judicial
Court has ’decliz;ne{di to construct a categorical list of requirements or to
delineate each amEi every possible exception.”  Spinosa, 98 Mass. App. Ct. at 6!
quoting Otis, supra, at 642. “Instead, judges are to ‘use their discretion, and their

-
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The Court declines to estop Dana from asserting that the Dana LOI was and is
an enforceable contract. It does so for four reasons. .

First, Milanoski and DeWaele do not cite to any Massachusetts case law
applying estoppfel in a civil action based on allegedly inconisistent statementts
made before an administrative agency, rather than in a court proceeding. Tflte
Court “is not aware of any case in Massachusetts that directly applies the
doctrine of jutlicial estoppel to positions adopted in admizﬁs&aﬁxire
proceedings,” see Trustees of Boston College v. Boston Academy of the Sacred Hem,'t,
Inc., 103 Mass. App. Ct. 83, 93 (2023), though it recognizes jthat a number ?f
federal courts h§ve done so, see, e.g., Rissetto v. Plumbers &' Steamfitters Locgzi
343, 94 F.3d 597, 604 (9th Cir. 1996) (collecting cases, and cited in Boston
Academy of the Sacred Heart, supra.)

Since Milanoski and DeWaele have not provided any substantive argument in
support of thelfr position that judicial estoppel can be applied in &{e
circumstances ofgthis case, the Court considers that legal argument to have beeft
waived. Cf. Halstrom v. Dube, 481 Mass. 480, 483 n.8 (2019) (argument raised
“ina cursory fashion without citation to supporting legal authority” is waived);
Commonwealth v. Johnson, 470 Mass. 300, 319 (2014) (trial court acted “well
within®” its discretion in declining to consider unsupported and undeveiepefzi

¥

argument). Milanoski and DeWaele have filed a motion seeking summary
judgment in their favor as to the enforceability of Dana’s ROFR. In the Superio;r
Court, moving parties are required by rule to file a written memorandum tha¥t
includes “a statement of reasons, with supporting authorities, why the motion
should be granted.” Sup. Ct. Rule 9A(a)(2). Parties therefore waive issues and

arguments thatt[iey do not raise and develop in their written memoranda.

Second, Milanoski and DeWaele have not shown that the STB adopted the
statements in Mr! Dana's affidavits about Dana Transport's relationship with
GURR. ;

The Court is u'ou};aled that Ron Dana seems to have made sworn statements t {

the STB that are directly contrary to his assertions in this case,; and areduecﬂ)!?
contrary to the pl}a;in meaning of the Dana LOI signed in early 2009. Mr. Dana
told the STB that (i) none of the Dana Companies leased the Upton Rail Yard
from GURR, and {#) although the Dana affiliate Grafton Uptdn Railcare, LLQ
(“GU Railcare”) provided transloading services for GURR, Dana Transport had
© no contractual reléﬁonship with and did not perform any senrfmes for GURR. |

B
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But Milanoski ax}xd DeWaele have not met their burden of prlxving that the STB
adopted Dana’?{ sition about its legal relationship with GUEVRR

The STB's decision in the matter in which Mr. Dana submfued the affidavits
Cﬂedlﬁrhﬁhuuﬁiiandl)é@%u&enmﬂqzdéar&uﬁfhefﬂi!d%inotadqptor?m
any way rely upon Mr. Dana’s representations that no Dana company other
than GU Railcare had any contractual relationship with GURR and that Da:%m
never leased the rail yard. The STB held that GU Railcare’§ was conductir%g
transloading activities at the Upton facility on behalf of GURR, that the?e
activities fell within the statutory definition of “transportation” and were
performed unde the auspices of a “ra carrier,” and that fedéral law therefote
preempted localjregulation of those activities. See Del Grossd, STB Docket N%).
FD 35652, 2014 WL 6852990, at *1-*4, slip. at 1-5 (STB Dec. 4, 2014).2 The Board
noted that, since “the relevant issue ... is whether GU Railcire’s transloading
achvxﬁes are pa‘ft of raxI Wom it 'would “not address aﬁeggd
activities by other companies” (emphasis in original). Id. 2014 WL 6852990, at *9,
slip op. at 114 ' | |

Since the STB ghfd not adopt Mr. Dana’s stated positions re!gardmg the legail
relationship between GURR and Dana affiliates other than GU Railcare, ani
instead stated that it did not have fo reach the issue, there is no basis far
estopping Dana from taking a potentially inconsistent position in these civi
actions. See Mullins, 488 Mass. at 287. l |

| |

] :
> The STB makes its decisions available at its website. See stb.gov/proceedings-

actions/decisi

¢ Though the p%hhoners in that STB proceeding sought judicial review of the
Board’s determination that the activities at the transloading facility constitute
rail “transportation,” they did not seek review of the Board’s that GU Railcare
was acting on lbehakf of GURR and thus that the transloading activities were
being ;ed by a “rail carrier.” See Del Grosso v. Surface Transp. Bd., 804
F.3d 110,117 &l 120 (1st Cir. 2015). The First Circuit held that the Board applied
the wrong standard in deciding whether the transloading activities constituted
trmspc;tation. ,;Id. at 118-120. On remand, the STB held that the activities tha%

activities was éreemphed by federal law. Del Grasso—-Petitiéiz for W
Order, FD 35652, slip op. at 11 (STB served July 31, 2017). The First Circuit
affirmed. Del Grosso v. Surface Transp. Bd., 898 F.3d 139 (1st Cir. 2018).

-10-
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Third, Mr. Delli Priscoli’s statements to the STB could not estop Dana, even if
the docirine of judicial estoppel applied in these c:rcumstamf:es

Fourth, even if 'II ilanoski and DeWaele had shown that the crloctrme of judicial
estoppel would otherwise be applicable, which they have not, the Court would
exercise its dxscx;teﬁon not to estop Dana from arguing that the 2009 Dana LOI
was and is an enforceable contract because it finds that Milanoski and DeWaele
umkeﬂuﬁrequéﬁvﬁﬂlundkanhand&

3 4
Skmehuﬁdal&&qgmﬂisaneqmwﬁ&!dodﬁhg.ayx%préqremxd&aﬁﬁy
discretion not toE apply it if the party seeking judicial estoppel “comes to ﬁ}e
court with unclean hands.” Spinosa v. Tufts, 98 Mass. App. Ct. 1, 8 (2020),
quoting Galaz v.;Kafona, 841 F.3d 316, 326 (5th Cir. 2016). The undlean hanz‘Is
doctrine allows a judge to deny equitable relief to someone who has acted in
bad faith or ottierwise engaged in unfair or inequitable condtict. See Thayer c‘?.
v. Binnall, 326 Mass. 467, 483 (1950); Murphy v. Wachovia Bank of Delaaare,
88 Mass. App. Ct. 9, 15 (2015). “The question whether to deny relief based on
‘unclean hands’ is committed to the broad discretion of the trial judge.” Reilly
v. Local 589, Amalgamated Transit Union, 31 Mass. App. Ct. 633, 639 (1991).

The judgment record establishes the following, which indicates that
Milanoski and DFeWaeles come to court with unclean hands.

o Delli Priscoli decided to sell GURR in September or October of 2022.

o Milanoski :was the President of GURR. DeWaele also worked for
GURR. When they learned that Delli Priscoli had decided fo sell the
company, fhey asked for an opportunity to buy GURR.

o Milanoski was well aware of Dana’s ROFR. When Milanoski began
working for GURR in 2017, Stan Gordon (who was GURR’s Vice
President} emailed a copy of the Dana LOI to Milanoski and
specifically noted Dana’s ROFR in his summary of the terms of that
agreement. Then, in September 2022, Milanoski forwarded that
Gordon ex%:ail from Milanoski’s email address at First Colony |
Ihamkgmm?ﬁtoLﬁhuumk?seuwﬂaddnssatGLEG& f

o While the thIanoskx and DeWaele were negotxatmg with Delli
Priscoli to buy GURR soon thereafter, Delli Priscoli asked Milanoski
about that status of Dana’s ROFR in the 2009 Dana LOL

-11-
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o Milanoski told Delli Priscoli that Dana’s ROFR had ban “taken care
of” and was no longer valid or enforceable. Milanoski made this
representation on behalf of himself and DeWaele.

o Delli Pns?oh accepted Milanoski’s representation as true, because he
knew that as President of the company Milanoski ;had complete

access to éURR’s books and records.
o But Mwh knew his representation that Dana’s ROFR had beent

temnateg was not true. Milanoski sent an email on December 8§,
2022, to ‘his contact at the bank that Milanoski had asked to finance
his purchase of GURR that said in.part, “We are goingito resolve the

ROFR v\?fih Ron Dana from an old Letter of Intent and get signoff
satisfactory to Bank’s attorney.”

o When Dilli Priscoli's attomney reviewed the 2022 Revised LOI with
Milanoskil and DeWaele, the attorney followed up by asking
Milanoski|about Dana’s ROFR, and telling Milanoski that he would
notbe able to geta bank loan to finance a purchase of GURR without
providing|evidence that Dana’s ROFR had been terminated. Delli
Priscoli’s ?&omey knew that in 2020, when the Iinltited; liability
oompanytﬁat&wnsthesiteofﬂerptonRaﬂYardtgasseeldng a
bank loan) Milanoski provided the bank with documentation that
mdudedftgtemmwf, ;

o Milanoski [responded by sending a number of documents to the
attorney. None of them demonstrated that Dana’s ROFR had been
terminated. After Dana gave notice that it was exercising its ROFR,

Milanoski sent additional documents fo the attomey. They did not

show that Dana’s ROFR had been terminated either.

o Delli Priscoli met with Milanoski and DeWaele, and said he could
not sell GURR to them unless Dana agreed to waive or not exercise
Dana’s RO‘FR. Milanoski did not respond. DeWaele said, “Well, let
us think about it.”

o Delli Prisc%oﬁ'sattomeyconduded that there was an actual
controver‘s;{ about whether Dana’s ROFR was enforceable, and
advised Delli Priscoli to file an action seeking a declaratory
judgment to resolve the issue. Which he did. |






The Court findsjand concludes that Milanoski and DeWaele engaged in unfair
and inequitable,conduct by telling Delli Priscoli that Dana’s ROFR had been
“taken care of,”|even though they must have known that I?ana was likely tto
take the posiﬁor:ﬂ that Dana’s ROFR was valid and still enforceable. In essence,
Milanoski and DeWaele tricked Delli Priscoli into selling GURR to him al}d‘
signing the 2022[ Restated LOI, without exploring a possible sale to Dana, by
giving Delli Priscoli a misleading and knowingly incomplete assurance that
Dana’s ROFR m%'ars no longer valid or enforceable. The Court credits De%li
Priscoli’s represéntation, in his legal memorandum, that he would not ha\lre
agreed to sell GEIRR to Milanoski and DeWaele if Milanoski had not assured
him that Dana’s ROFR was no longer valid. ;

In the exercise lof its discretion, the Court concludes that Mlanoski and
DeWaele have Fc{me to court with unclean hands, and that it would ﬂterefox;e
be inequiitable'f?r them to obfain any advantage in this litigation through
application of the equitable doctrine of judicial estoppel.

2.3. GURR Did Not Terminate the Dana LOL The summary judgment record
establishes that, although GURR said it was terminating the iDana LOI in late
2010, GURR and Dana then resolved their differences and thereafter GURR
treated the Dana LOI as being in effect. ’

[ "
GURR, its owner]Mr. Delli Priscoli, and Dana all agree that, although conﬂ.tct!s
arose between GI(JRR and Dana in 2009 and 2010 as their business relationship
was developing, and for a time Dana was not making lease payments required
by the Dana LOI,* they ultimately resolved their disputes. They also agree tha:f:
the Dana LOI w;as not terminated, Dana proceeded to invest roughly $5?
million to develop the Upton property based on the terms of the Dana LOI, and
GURR conﬁnueckl to carry out its obligations under the Dana LOL The
undisputed factual record supports the parties view that the Dana LOI
remained and remains in effect. |

It follows that &x'e Dana LOI was and still is enforceable. Where one party
commits a material breach of contract, but the other party elects to conﬁnué{:
performing, the contract remains in effect and both parties are bound by its
terms. See Kass v, Todd, 362 Mass. 169, 175-176 (1972). “An injured party may
refuse to considerja breach as a material one and elect to keep the contract alive!
The contract then;continues for the benefit of both parties[.]” Lander v. Samuel
Heller Leather Co., 314 Mass. 592, 598 (1943). ’ |
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During 2010, GURR was getting increasingly concerned that Dana was not
implementing and fully complying with the Dana LOL Inl September 2010,
GURR's Vice President Stan Gordon sent a letter to|Dana’s attornéy
complaining that Dana had repeatedly breached the Dana LOI, and taking ﬂixe
position that as 2 result the Dana LOI was “no longer in effefct” and was "mllll
and void.” A month letter, Gordon sent a letter with the subject line “Notice '?f
Default” and stating that “Dana are hereby formerly [sic] notified of their
default under m;e LOT and that the LOT is hereby formerly [sic] terminated.”
But it is undisputed that soon thereafter Mr. Delli Priscol:i,. Mr. Dana, -
Gordon and oth?rs met and resolved their issues. Thereafte; both GURR an'd
Dana considered the Dana LOI as remaining in effect. Both! GURR and Dana
continued to mvést and work together to develop the Upton ﬁroperty based on
that shared understanding. At the end of December 2010, GURR entered intola
T‘etminal‘ T'tansk{jadmg Agreement with GU Railcare, as contemplated in thfe
Dana LOI, and 'also entered into a Purchase and Sale Agreement for the Upton
party with Equipment Care Center of Grafton, LLC (“Equipment Care)“’
another Dana affiliate) consistent with the purchase option|contained in the
Dana LOL That is consistent with the undisputed evidencd that GURR anlt
Dana had resolyéd their differences and GURR was no longer terminating the
Dana LOL ' !

When Milanoski began working for GURR in 2017, Gordon sent him an ema1£l
attaching a copy|of the Dana LOL and describing Dana’s ROFR. Gordon did
not suggest had been terminated. Instead, it appears that Gordon was
providing Milancski with a copy of a key contract that continued to govern the
relationship between GURR and Dana with respect to the Upton property.

In February ZOZGl an attorney representing GURR drafted an agreement with
Dana (never execitted) that was intended “to consolidate and supersede” some
of the agreeme betweenGUKRandDanaorDana‘s affiliates. The draft
included a provision that would have expressly terminated the Dana LOI from
2009. This confirms that GURR understood that the Dana LOI was still in force.
There would be no need to ask Dana to terminate its LOI if GURR had already
terminated that agreement years earlier.
It is undisputed that Dana continues to pay monthly rent to GURR for the
Upton Rail Yard.|GURR’s confinued acceptance of that rent, and continued
performance by allowing Dana to help run the Upton property, establishes that
the Dana LOI remains in effect. See Kass and Lander, supra,

-14-
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2.4. Subsequent Contracts Did Not Supersede Dana’s ROFR. Milanoski and
DeWaele also contend that Dana’s ROFR was “fully integrated into” and thus
eliminated by 'the subsequent contracts that GURR enteted into with GU
Railcare and Eq:;ﬂpment Care. This argument is without meriit

| | .
The Terminal Transloading Agreement between GURR and GU Railcare
provides in § 7.D: |
This Agree; rfent constitutes the entire agreement betweer;{ the Parties as
tothe sub;ecg matter hereof, and supersedes all previous oral or written
understandings, agreements and commitments as to the subject matter
hereof. | i
Though the tem'ii “Parties” is capitalized, it is not defined in the contract. But
the only parties to this agreement were GURR and GU Railcare.

The Purchase 'and Sale Agreement between GURR and Equipment Care
provides in the'first sentence of  13: :
This Agreement embodies the entire agreement between the parties
heretomﬂl‘respecftuthepurchmandsaleandoperahonofﬁm
Property and supersedes any and all prior negotiations, agreements
and understandings, written or formal , all of which are deemed to be
merged herein.
Neither of these integration clauses had the effect of eliminating Dana’s ROFIEK
from the Dana L?I. By their terms, these clauses anly defined the agreementf
that GURR entered into with GU Railcare and Equipment Care. They did not
affect, alter, or limit the prior contract that GURR had enfered into with Dana,
because Dana was ot a party to the transloading agreement or to this P&S.
Furthermore, the subject matter of Dana’s ROFR was outside the subject matte:r
of the transloading agreement, and did not concern the sale of property to or
operation of property by Equipment Care.
If GURR and Dana had intended to terminate Dana’s ROFR when GURR
executed the tral'n:sloading agreement and this P&S, they would have had to
enter into a new contract or amend the Dana LOI to do so. Dana Transport, Inc.,
s a “separate and distinct” legal entity; integration clauses defining the
contractual rights of its affiliates GU Railcare and Equipment Care did not
affect Dana’s ROFR. See generally Scott v. NG US 1, Inc., 450 Mass, 766, 764
(2008) (separate corporations or LLCs are generally “regarded as separate and

¥

distinct entities,” even if there are “relationships between or among them.”).






| | |
o |

| | ‘
2.5. Dana Exercllsed Its Right of First Refusal. Dana prol!aerly exercised its
ROFR after learning that Milanoski and DeWaele had made 2 a bona fide offer to
purchase the Uptan property, as reflected in the 2022 Restated LOI that
Milanoski, DeWaeie and Delli Priscoli executed on or about December 1,2022.
Dana promp‘tiyt informed Delli Priscoli that it intended to exercise Dand’s

ROFR. It did soi by email on December 28, 2022, and in a ﬁoﬂow-up letter to
Delli Priscoli’s attorney on January 5, 2023.

The assertion by, Milanoski and DeWaele and Delli Priscoli and Dana engaged
in “collusion” m order torpedo the 2022 Restated LOI is without merit.

GURR had a conFtt:actual obligation to inform Dana about the bona fide offer by
Milanoski and DeWaele to purchase the property. A right o{ first refusal is “a
limitation on the owner’s ability to dispose of property without first offermg
the property to the holder of the right at the third party’s offering price. Hna
Restaurants, Inc. v. Boston Kenmore Realty Corp., 442 Mass. 376, 383 (2004). “The
owner’s obligation under a right of first refusal is to provide the holder of the
right seasonable isclostre of the terms of any bona fide third-party offer.” Ii
at 383-384. E

And, since Dma s ROFR was valid and enforceable, Dana did nothing
improper by exerﬂsmg that right.

3. Separate and Fmal Judgment. Though civil action 2384CV00958-BLS2 was
previously cansohdated with civil actions 2384CV00071-BLS2 and
2384CV02141»BL§2 the Court finds that there is no just reason for delaying the
entry of declaratory judgment in Dana’s favor on the issues that the Court has
now decided regardmg the enforceability of Dana’s ROFR. It will therefore

order that separate and final declaratory judgment shall enter forthwith in civil

action 2384CV00958—BL52. Cf. Mass. R. Civ. P. 54(b).
'

ORDERS

The motion by Dana Rail Care for declaratory relief in civil action
2384CV00958-BLS2 is allowed. The motion by Michael Milanoski and John P.
DeWaele, 11, to enforce their December 2022 letter of intent with Jon Delli
Priscoli is demed.

The derk’s officé shall enter separate and final judgment in civil actmn

2384CV30958~3L52 stating as follows: |
f

|
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9 January 2024 . Justice of the Superior Court

This action|for dedlaratory relief came before the Court (Salinger, J.) on
cross-motions for summary judgment. Having decided those motions and
resolved the lczmtrcwer:syr among the parties regarding the enforceability of
a particular right of first refusal, the Court hereby declares the partxe's’
rights as foﬂcé:ws:

(1) The rxgh{: of first refusal that Grafton & Upton Railroad Company
(“GURR”) granted to Dana Rail Care (a trade name used by Dana
Transport, I c.) in a Letter of Intent that these parties entered into on or
about }anuétgy 23, 2009, was and still is an enforceable contract.

(2) This January ! E 2009 Letter of Intent was not terminated iay GURR.
(3) Under this Letter of Intent, Dana has a right of first refusal to purchase
Or operate GI‘JRR if Jon Delli Priscoli decides to sell or otherwise give up
control of GURR. This right of first refusal is valid and enforceable. :

(4) The agri‘z?ment to Michael Milanoski and John DeWaele to purchase
GURR and ,ntzost of its assets from Mr. Delli Priscoli is a firm offer that
triggered D‘az}a’s right of first refusal to purchase GURR.

(5) Dana made a timely and proper exercise of its right of first refusal by
giving notice|of its intent to purchase GURR soon after Mr. Delli Priscoli
agreed to sellithat company to Mr. Milanoski and Mr. DeWaele. ’

(6) Now Eﬁaftgi)anahasmrdseditslegalﬁghtmmchasem on the
terms offered by Mr. Milanoski and Mr. DeWaele, it follows that
Mr. Milanoski and Mr. DeWaele may not enforce the December 2022
revised letter of intent in which Mr. Delli Priscoli had agreed to sell GURR
to them.” :

Kenneth W. Salinger
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
NO. 2384CV00671
MICHAEL R. MILANOSKI AND JOHN P. DEWAELE, Il
¥S.
JON DELLI PRISCOLI
Consolidated with
NO. 2384CV00958
JON DELLI PRISCOLI
¥s.

MICHAEL MILANOSKI, JOHN DEWAELE, DANA RAILCARE, AND THE GRAFTON
& UPTON RAILROAD COMPANY '

and
NO. 2384CV02141
NHCHAEL R. MILANOSKI AND JOHN P. DEWAELE, HI
¥S.

GRAFTON & UPTON RAILROAD COMPANY, FIRST COLONY GROUP, LLC, AND
JON DELLI PRISOCOLI

~MOTION FOR A PRELIMI

In case No. 23-2141, Grafton & Upton Railroad Company (“GURR” or “GU™), in its
capacity as plaintiff-in-counterclaim and in reliance on its verified counterclaim, moves for
preliminary injunctive relief against Plaintiffs Michael Milanoski and John DeWaele, former
GURR employees, who signed restrictive covenants while employed by GURR that purport to
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prevent them from, among other things, competing with GURR, using its confidential
information, or soliciting or encouraging its employees to leave or diminish their employment
with GURR. GURR claims that Plaintiffs have disregarded the covenants pertaining to
competition and employee solicitation, and that it will suffer irreparable harm to it from the
Plaintiffs’ disregard of these covenants, and seeks an order barring them from the following
conduct:
1. Engaging in business agreemenis, relationships or dealings of any sort with Synagro
Rail, either directly or as it may operate under the name Environmental Protection &
Improvement Company (EPIC), including but not limited to business it is now or may
plan to conduct in Allston, Massachusetts; and
2. Soliciting any customer or prospective customer of [GURR] with which/whom either
[Plaintiff] had contact during their employment by [GURR] for transloading propane or
other services or products that [GURRY] provides or plans to provide to its customers, or
to terminate any business relationship that a customer or prospective customer may have

or plan to enter with it; and

3. Soliciting any employee, independent contractor or business partner to end, reduce or
meodify in any other way his/her/its business relationship with [GURR].

Motion at 1-2.

The posture of this case is unusual. As part of this sprawling litigation, Plaintiffs seek to
buy GURR and thus profess no intention to harm its business. In furtherance of that position,
they do not object to the entry of an order generally reflecting point two (at least as it relates to
parties that had active business dealings with GURR at the time they were employed) or point
three. Nor do Plaintiffs challenge the restrictive covenants in their employment agreements as
overbroad. Instead, the parties’ dispute concerns point one. Plaintiffs argue that Synagro/EPIC
is not within the scope of the non-competition provisions. The Court disagrees, although it
concludes the language of the order GURR has proposed is overbroad. Accordingly, for the
reasons that follow, GURR’s motion for preliminary injunction is ALLOWED IN PART.
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BACKGROUND

GURR is a regional freight railroad. From approximately May 2017 to February 10,
2023, Milanoski was the President of GURR and the Manager of a related entity, First Colony
Group, LLC (“First Colony”). From February 22, 2018, through March 27, 2023, DeWaele was
the Senior Vice President of Railroad Operations and the General Manager of GURR.

On or about May 19, 2017, Milanoski entered into an Employment Agreement and a
Commission Agreement with First Colony. He later entered into an Amended Employment
Agreement (“AEC”) and a Commission Agreement with GURR and First Colony (collectively,
“the Companies™) on or about April 17, 2020.

DeWaele entered into an Employment Agreement with GURR on February 22, 2018, and
an Employment Agreement Restated (“EAR™) with GURR on or about January 3, 2020.

For purposes of the instant motion, the AEC and EAR (collectively, the “Agreements™)
impose substantively similar restrictions against post-employment activities.'

Four aspects of the AEC are relevant.

Non-Competition: Under paragraph 8(b) of the AEC, Milanoski agreed to restrictions

against soliciting or accepting business relafing “in any manner to competing products or to
products, processes or services of the Companies or the closely beld companies it manages from
any of the customers or accounts of the Companies and/or in the possession of the Companies”
for 24 months following termination of his employment. “Competing product” is defined under

paragraph 8(2)(i) to mean:

*: In their briefing and at the hearing, Plaintiffs suggested that the restrictive covenants in the Agreements are
unenforceable because GURR materially breached the Agreements before Plaintiffs’ employment ended. The Court
cannot determine whether this argument has any merit on this imited record.
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any product, process, or service ... (A) which is identical to, substantially the same as, or
an adequate substitute for, any product, process, or service of the Companies, in existence
or under development, on which Milanoski works during the time of employment with
[the] Companies [or] about which Milanoski acquires confidential information and (B)
which is (or could reasonably be anticipated to bef )] marketed or distributed in such a
manner and in such a geographic area as to actually compete with such, product, process
or, service of the Companies and/or any of the Companies which it manages.
Milanoski further agreed that the non-competition provision was fair and reasonable and
reasonabiy required to protect the Companies’ interests, and that if a court determined it to be
unreasonable, the provision would be “construed in such a manner as to impose on Milanoski
such restrictions as may then be reasonable and sufficient to assure the Companies the intended
benefits of” this portion of the agreement. AEC, par. 8(c).

iglity: Paragraph 6 of the AEC required Milanoski to sign a Confidentiality and

Nondisclosure Agreement, a signed version of which is attached to the AEC as Exhibit B. This
agreement prevents Milanoski from, among other things, “us[ing] Confidential Information for
his own benefit or the benefit of others™ (par. 2), “disclosfing] or divulge[ing] either directly or
indirectly the Confidential Information to others beyond that which is required for his job duties”
{par. 3), or “commercially us[ing] Confidential Information for any purpose other than
performance of his duties” (par. 4).

Non-Solicitation: Under paragraph 7 of the AEC, Milanoski agreed that he would not
“for a period of twenty-four (24) months following termination of employment with the
Companies for any reason, whether with or without cause, either directly or indirectly, solicit or
encourage any employee or independent contractor or business associate of the Companies to
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Injunctive Relief: Milanoski agreed that the Companies would be entitled to injunctive
and equitable relief to enforce the provisions of the AEC and that violation of the non-disclosure,
non-solicitation, and non-compete provisions of the agreement would cause irreparable injury to
the Companies such that a remedy at law would be inadequate. AEC, par. 14.

The EAR that DeWaele signed has similar provisions:

Non-Competition: Under 8(b) of the EAR, DeWagle agreed to restrictions against
soliciting or accepting business relating “in any manner to competing products or to products,
processes or services of GU or the Companies from any of the customers or accounts of GU
and/or at GU with which DeWaele had any contact during employment by GU” for 12 months
following termination of his employment. “Competing product” is defined under paragraph
8(a)(i) similarly to that used in the AEC but limited to GU and any of the companies it manages.
DeWaele agreed that the non-competition provision was fair and reasonable and reasonably
required to protect GU’s interests, and that if a court determined it to be unreasonable, the
provision would be “construed in such a manner as to impose on [him] such restrictions as may
then be reasonable and sufficient to assure GU the imtended benefits of” this portion of the
agreement. EAR, par. 8(c).

Confidentiality: Paragraph 6 of the EAR required DeWaele to sign a Cdnﬁdenﬁaﬁty and
Nondisclosure Agreement, a signed version of which is attached to the EAR as Exhibit B. This
agreement is substantively identical to the one Milanoski signed.

Non-8

licitation: Under paragraph 7 of the EAR, DeWacle agreed that he would “not for
a period of twelve (12) months following termination of employment with GU for any reason,

whether with or without cause, either directly or indirectly, solicit or encourage any employee or
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independent contractor or business associate of GU to end or diminish in any way his or her
employment or other relationship with GU or any of the companies it manages.”

Injunctive Relief: DeWaele agreed that GU would be entitled to injunctive and equitable

relief to enforce the provisions of the EAR and that violation of the non-disclosure, non-
solicitation, and non-compete provisions of the agreement would cause irreparable injury such
that a remedy at law would be inadequate. EAR, par. 14.

B. Dispute Facts

Milanoski’s employment with GURR was terminate on February 8, 2023. DeWaele
resigned on March 13, 2023, effective March 27, 2023. Four days later, on March 31, 2023,
DeWaele formed TransloadX, LLC (“TransloadX™), with him and Milanoski as managers.
According to its certificate of organization, TransloadX was formed to “identiffy], permit[], and
construct]] industrial real estate adjacent to the national freight rail system for transloading
commodities” and to “providef] consulting and integration of real estate and railroad services, for
rail freight partners for achieving all their transloading and logistics needs.”

Before DeWaele left GURR, DeWaele, in his capacity as General Manager of GURR,
was involved in discussions with Synagro/EPIC for freigﬁt business through its representative,
Elliot Pomeranz. Synagro/EPIC had ne prior business dealings with GURR.

- Specifically, on February 17, 2023, DeWaele spoke with Pomeranz about using GURR
rail services to ship potentially contaminated soil from GURR’s facility in Hopedale,
Massachusetts, to a location closer to the ultimate disposal site in upstate New York. The soil
originated from a site in the Allston neighborhood of Boston. It appeared that Synagro/EPIC
would facilitate the transportation of the potentially contaminated soil from Allston to Hopedale;
Synagro/EPIC did not inquire about GURR s ability to handle the work on-site in Allston.
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CSX, another freight rail company, was working with Synagro/EPIC on the project, and
on February 23, 2023, asked DeWaele and Milanoski® by email for a quote to help
Synagro/EPIC move 75 carloads of contaminated soil from Hopedale to Fairport, New York.
DeWaele acknowledged the request as General Manager of GURR and wrote that he had “been
working with EPIC to get things going on this end.”

On March 2 or 3, 2023, Pomerantz met with DeWaele about the project.

Synagro/EPIC did not finalize a contract with GURR by the time DeWacle resigned on
Mareh 13, 2023. DeWaele avers that he notified Pomeranz that he was leaving GURR and that
Pomeranz would have to work with Eric Moffett, the recently appointed Senior Vice President at
GURR, or another employee on the EPIC Project. DeWaele further avers that on March 16,
2023, he texted Moffett about the Synagro/EPIC project, called him about it at about the same
time, and on March 16, texted another GURR employee, Brenda Jobnson, about Synagro/EPIC’s
inquiry. On March 23, four days before his resignation took effect, D‘éWaeie texted Pomeranz,
“[clbecking in to make sure you’re getting the response you need from GU” and added, “[Ijet me
know if I can help with anything.” DeWaele also concedes that Pomerantz told him at about that
time that Synagro/EPIC had submitted a request for proposal to GURR.

Plaintiffs admit that afier DeWaele left GURR, DeWaele communicated with Pomeranz
about TransloadX’s taking on part of the Synagro/EPIC project and providing on-site consulting
écrvices and transloading services in Allston, where the potentially contaminated soil is located.
Plaintiffs also concede that TransloadX is currently providing consulting services, including
managerial expertise and oversight, to Synagro/EPIC to facilitate the removal of the soil, and that

TransloadX has hired independent contractors to perform the removal work and/or is performing

* Milanoski’s employment with GURR had been terminated by this time.
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the work itself using equipment provided by Synagro/EPIC. Synagro/EPIC uses its own railecars
and containers and is responsible for directly working with a railroad other than GURR te deliver
the railcars to a private siding located inn Allston and thereaRier transpoeting the soil closcr o

New York. Plaintiffs aver that Synagro/EPIC manages all aspects of the transloading operation.

Plaintiffs concede that GURR offers transloading services, but contends it only does so
for customers using its rail line in in Grafton, Milford, Upton, and Hopedale. They further aver
that while they were affiliated with GURR and First Colony, GURR did not provide the type of
services that TransloadX is providing, let alone in Allston. DeWaele further avers that Pomeranz
never discussed the provision of these types of services in Allston with him while he was
employed by GURR, as this was pot the type of service GURR provided.

On July 29, 2023, DeWacle texted a GURR employee “to see if you had anyore that
would want to work in Cambridge driving a yard truck, operating a lift, scale house (dispatcher),
or yard laborer.”

DISCUSSION

“A preliminary injunction is an extraordinary remedy never awarded as of right,” Winter

Coungil, Inc., 555 U.S. 7, 24 (2008), and “should not be granted unless the
plaintiffs have made a clear showing of entitlement thereto.” Student No. 9 v. Board of Educ.,
440 Mass. 752, 762 (2004). Generally, “[tlhe party seeking a preliminary injunction must show
“(1ya likelihood of success on the merits; (2) that irreparable hatm will result from denial of the
injunction; and (3) that, in light of the [moving party’s] likelihood of success on the merits, the
risk of irreparable harm to the [moving party] outweighs the potential harm to the [nonmoving

party] in granting the injunction.”” Gareia v. it of Hous. & Cmty. Dev., 480 Mass.

736, 747 (2018), quoting Loyal Order of Moose, Inc.. Yarmouth e #2270 v. Board of
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Health of Yarmouth, 439 Mass. 597, 601 (2003). “Where the moving party has failed to
demonstrate that denial of the injunction would create any substantial risk that it would suffer

irreparable harm, the injunction must be denied, no matter how likely it may be that the moving

party will prevail on the merits.” P

In Automile Holdings, LLC v. M 483 Mass. 797 (2020), the Supreme Judicial

cGovern,
Court reiterated that “a restrictive covenant is only reasonable, and thus enforceable, if it is (1)
necessary to protect a legitimate business interest, (2) reasonably limited in time and space, and
(3) consonant with the public interest.” Id. at 808. It also recognized that “{i]n the employer-
employee context, the legitimate business interests that may be protected consist of trade secrets,
confidential information, and good will.” Id. at 810. The mere avoidance of lawful competition

is not a legitimate business interest. See New England Canteen Serv. v. Ashley, 372 Mass. 671,

676 (1977); Robert Half

Int’], Inc. v. Simon, 2020 WL 1218988, at *4 (Mass. Super. Jan. 29,
2020) (Salinger, J1.). ‘
“An employer’s good will [sic] is traditionally defined as the employer’s positive

reputation with its customers or potential customers, generated by repeat business with existing

customers or by referrals to potential customers.” William Gallaghe
v. Everts, 2001 WL 1334763, at *8 (Mass. Super. Sept. 6, 2001) (Hinkle, J.), citing Slate Co. v.
Bikash, 343 Mass. 172, 175-176 (1961). “As a threshold matter,” an employer seeking to
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enforce a non-competition clause and arguing that its goodwill has or will be harmed “must
establish that its business involves goodwill, and that the goodwill belongs to” it. Bowne of

Bos.. Inc. v. Levine, 1997 WL 781444, at *3 (Mass. Super. Nov. 25, 1997) (Bumes, 1.).

The issue in this case is whether point one of the injunction sought by GURR properly
protects its goodwill consistent with the principles reflected in Automile. Resolution of this
issue boils down to three questions. First, is Synagro/EPIC a “customer” of GURR within the
meaning of the noncompetition provisions in the Agreements (i.e., paragraph 8(b) of both the
AEC and the EAR)? Second, if Synagro/EPIC is a customer, are the services Plaintiffs provide
to it within the scope of these non-competition provisions? Third, if they are, is it reasonable fo
enforce the non-competition provisions under these facts to protect GURR’s goodwill?
As to the first question, Piamnﬁ‘s assert that under paragraph 8(b) of both the AEC and
EAR, the word “customer,” which is not defined in the Agreements, does not include prospective
customers. Based on this reading, they argue that Synagro/EPIC is not a “customer” for
purposes of the Agreements because Synagro/EPIC only explored doing business with GURR ;
and had not entered a contract with GURR by the time DeWaele left the company. This
argument is unavailing. Under paragraph 8(b), the Plaintiffs agreed not to solicit or accept
business relating “in any manner to competing products or to products, processes or services . . .
from any of the customers or accounts of” of GURR (emphasis added). The use of the phrase
“customers or accounts” reflects that a “customer” may not have an “account” — or, in other
Int’l. Inc. v. Buoncon

words, is a prospective customer. Cf Robert Half i, 2003 WL 915181, at

*5 n.7 (Mass. Super. Jan. 28, 2003) (Botsford, J.) (“It seems reasonably clear, from a reading of
(a) the definition of the word “Customer’ in § 7 of the Agreement and (b) the Agreement’s use of
the words ‘candidate’ and ‘Customer’ separately (see, e.g., § 8), that a candidate is not included

1o






within the definition of ‘Customer>”). The facts in this case show that such a reading is
reasonable — GURR provides a specialized freight rail service that requires GURR and a
prospective customer to engage in a detailed examination Qf that prospective customer’s needs
before a contract is reached. It makes sense that it would seek to protect against the disruption of
that process by former employees. See Alexander & Alexander, Inc. v. Danshy, 21 Mass. App.
Ct. 488, 498 (1986) (“It was not unreasonable to include prospective customers within” a non-
compete where the employer “had a legitimate interest in extending its business to them.”).

Since the Court concludes that Synagro/EPIC is a customer of GURR, the next question
is whether the services Plaintiffs provided to Synagro/EPIC are within the scope of the non-
competition provisions of the Agreements. On this point, Plaintiffs contend that they are not
providing the same services as GURR. Specifically, they argue that TransloadX is not offering
transloading services or rail transportation itself (Wi}ich GURR indisputably does) but rather is
facilitating Synagro/EPIC’s transloading conduct by providing on-site consulting services and
removal of the potentially contaminated soil, which is transhiped and transported by a railroad
other than GURR that Synagro/EPIC has chosen. They also argue they are providing services in
Allston, where GURR does not have a presence. While it may be that under different facts,
Plaintiffs’ argument might be persuasive, it is not under the facts presented here, as Plaintiffs’
argument ignores the facts of this case and the broad language of the restriction to which they are
subject.

The Agreements do not simply prohibit Plaintiffs from supplying a service that directly
competes with a GURR service, they also prohibit Plaintiffs from providing an “adequate
substitute” for 2 GURR product, process, or service. Specifically, under paragraph 8(b) of the
Agreements, Plaintiffs agreed not to accept business relating “in any manner to competing
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products or to products, processes or services” of GURR. “Competing product” is defined under
paragraph 8(a)(i) to mean “any product, process, or service ... (A) which is identical to,
substantially the same as, or an adequate substitute for, any product, process, or service of”
GURR “on which [Milanoski or DeWaele} workfed] during thefir] time of employment with”
GURR “and (B) which is (or could reasonably be anticipated to bef )] marketed or distributed in
such a manner and in such a geographic area as to actually compete with such, product, process
or, service of > GURR. (Emphasis added). Here, Plaintiffs have accepted business from
Synagro/EPIC, which in turn is utilizing rail services of a company other than GURR to
transship and transport by rail the soil. Accordingly, Synagro/EPIC’s project is a process or
service that is substituting for GURR’s service. Thus. while Piamﬁ’s are not themselves
directly competing with GURR, they have accepted business that competes with GURR in its
geographic area, between Allston and upstate New York, part of which is serviced by GURR.
Indeed, Synagro/EPIC had been secking a quote from GURR through DeWaele for this work.
Plaintiffs’ assertion that they are not themselves transloading or transporting the soil (the
services GURR was negotiating to supply Synagro/EPIC), are only providing services in Allston,
and that they are only facilitating Synagro/EPIC in substituting another rail carrier for GURR,
does not change the analysis here. Plaintiffs agreed not to accept business relating “in any
manner to competing products or to products, processes or services” offered by GURR, or
adequate substitutes for them, in the same geographic area (emphasis added). Since
Synagro/EPIC has engaged another rail carrier to effectively replace GURR to transport the soil

between Allston and New York, the Plaintiffs have accepted business that, in a real manner,

competes with GURR over its geographic area.
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As to the third question, the Court concludes that based on the current record, it is
reasonable to enforce the non-competition provisions as to the specific engagement between
TransloadX and Synagro/EPIC, but not beyond that. GURR seeks an order prohibiting Plaintiffs
from “[elngaging in business agreements, relationships or dealings of any sort with Synagro
Rail, either directly or as it may operate under the name Environmental Protection &
Improvement Company (EPIC), including but not limited to business it is now or may plan to
conduct in Allston, Massachusetts.” Motion at 1 (emphasis added). This language is overbroad.
The record shows that Plaintiffs have taken a specific business opportunity with Synagro/EPIC
from GURR that DeWaele had been negotiating for GURR with Synagro/EPIC. The analysis
above demonstrates that this business is reasonably within the scope of the non-competition
provisions of the Agreements. But GURR hﬁs not shown that Plaintiffs are prohibited from
conducting any business with Synagro/EPIC. The Agreements do not bar them from conducting
any business with GURR customers (leaving aside whether they would be enforceable had they
done so), but only prohibit Plaintiffs from soliciting or accepting business relating “to competing
products or to products, processes or services” of GURR. As shown above, whether a service
Plaintiffs could offer Synagro/EPIC is competitive with a GURR product, process, or service is a
fact-intensive inquiry. The broad injunction GURR seeks is neither consistent with the
Agreements nor with the law.

The Court thus concludes that GURR is likely to succeed on the merits, albeit in a more

limited manner than it seeks.

GURR has demonstrated that unless Plaintiffs are enjoined from servicing Synagro/EPIC
on their current transloading project, a significant business opportunity and the goodwill related
13






to it will be lost to its two former senior officers, who would then have an incentive to continue
to violate the non-competition provisions of the Agreements, which GURR argues with some

Ross-Simons of Warwick, Inc. v, Ba t, Inc., 102

force is not compensable in damages. Sce
F.3d 12, 19 (1st Cir. 1996) (“If the plaintiff suffers a substantial injury that is not accurately
measurable or adequately compensable by money damages, irreparable harm is a natural -

sequel”™). See also Darwin Partners, Inc. v. Si  Consultants, LLC, 2000 WL 33159238, at

*5 (Mass. Super. Mar. 24, 2000) (Burnes, ) (“Such damage to goodwill is likely to be
irreparable in that, once it occurs, it cannot be undone and its financial implications are almost

impossible to measure.”); Bowne of Bes., Inc., 1997 WL 781444, at *5 (“[T]the loss of goodwill

has been recognized as being particularly hard to quantify, giving rise to the need for equitable
gan, 2008 WL 442349, at *4 (Mass. Super. Jan. 29,

2008) (Hogan, J.), citing All Stainless, Inc. v. Colby, 364 Mass. 773, 779-780 (1974) (“A former
employee with close association and relationships with an employer’s customers is in a position
to harm the employer’s good will because the close relationship with the employer’s customers
may cause those customers to associate the former employee, and not the employer, with the
product and services delivered to the customer through the efforts of the former employee.”).

As to the balance of harms, while an injunction plainly has negative consequences for

Plaintiffs, those harms are outweighed by the threat of irreparable harm to GURR. DeWaele was

GURR’s general manager and Milanoski its President. Permitting them to facilitate GURR’s
replacement with another rail carrier, as reflected here, would place GURR’s goodwill in

jeopardy. See also Kroeger v. Stop & Shop Cos., 13 Mass. App. Ct. 310, 319 (1982) (key

employee’s elevated bargaining status “enlargefs] judicial tolerance of restraints by an employer
which might be seen as unreasonable between parties of unequal bargaining strength”).

4
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Moreover, Plaintiffs ultimately seek to buy GURR and profess no intention to undermine its
business. Properly protecting GURR’s goodwill is thus in the long-term interests of both
Plaintiffs and GURR. Lastly, while the enforced non-competition provisions temporarily
deprive Plaintiffs of engaging in business with certain entities, it does not eliminate their ability

to work entirely. See HealthDrive Corp. v. Chall, 2000 WL 33967781, at *5 (Mass. Super. Feb.

9, 2000) (Burnes, J.) (“This court recognizes that the [non-competition] Agreement imposes a
significant restraint on [the defendant], but it does not prevent him from working in the dental
ficld all together.”). Thus, while an injunction will have a short-term negative impact on
Plaintiffs, there is a potential long-term benefit to Plaintiffs if they succeed in the underlying
lawsuit and ultimately purchase GURR.
ORDER

For the foregoing reasons, the Court ORDERS:

| Plaintiffs are enjoined from further engaging in business with Synagro Rail, either
directly or as it may operate under the name Environmental Protection & Improvement Company
(EPIC), related to its transshipment project in the Allston neighborhood of Boston,
Massachusetts;

2. Until February 10, 2025, for Milanoski, and until March 27, 2024, for DeWaele,
Plaintiffs are enjoined from:

(a)  Soliciting or accepting business relatmg in any manner to competing products or

to products, processes, or services from any of the customers or accounts of the

Companies and/or in the possession of the Companies. “Competing product” means any

product, process, or service (A} which is identical fo, substantially the same as, or an

adequate substitute for, any product, process, or service of the Companies, in existence or

15
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under development, on which Milanoski and/or DeWacle worked during the time of
employment with the Companies or about which Milanoski and/or DeWaele acquired
confidential information and (B) which is (or could reasonably be anticipated to be)
marketed or distributed in such a manner and in such a geographic area as to actually
compete with such, product, process or, service of the Companies and/or any of the
Companies which they manage; and

(b)  Either directly or indirectly, soliciting or encouraging any employee or
independent contractor or business associate of the Companies to end or diminish in any
way his or her employment or other relationship with the Companies or any of the
Companies they manage, including by contacting GURR employees with job
opportunities with TransloadX.

SO ORDERED.

Justice of the Superior Court

Date: October 16, 2023
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COMMONWEALTH OF MASSACHUSETTS

SUPERIOR COURT :
CIVIL ACTION :
NO. 2384CV00071 :

SUFFOLK; ss.

MICHAEL R. MILANOSKI AND JOHN P. DEWAELE, I
¥i.
JON DELLI PRISCOLI
Consolidated with i
NO. 2384CV00958 '
JON DELLI PRISCOLI
Vi,

MICHAEL MILANOSKI, JOHN DEWAELE, DANA RAILCARE, AND THE GRAFTON
& UPTON RAILROAD COMPANY

and

NO. 2384CV02141
MICHAEL R. MILANOSKI AND JOHN P. DEWAELLE, III

3

GRAFTON & UPTON RAILROAD COMPANY, FIRST COLONY GROUP, LLC, AND
JON DELLI PRISCOLI

RNEYS’ FEES AND COSTS DELL P SCOL 'S OTI N

MOTION F OR
) RATE AL GMENT UNDER R

In this hard-fought case, case 23-2141, the Grafton & Upton Railroad Company

i i

60?' 3 (“GURR?) filed and prevailed upon a complaint for contempt pursuant to Mass. R. Civ. P. 65.3
\ %;aixist Michael R. Milanoski and John P. DeWaele, III (collectively, “Defendants™) for violation

v% <\ of this Court’s October 16, 2023 preliminary injunction order (“Order”). Present before the
1
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Court is GURR’s motion for attorney’s fees and costs incurred in obtaining the Order. Docket

No. 36. Additionally, in case in 23-071, John Delli Priscoli has filed an unopposed motion for
entry of separate and final judgment under Rule 54 (b) on Count L. Docket No. 65.

For the reasons given below, in 23-2141, GURR's request for $30,741.25 in attorney’s
fees for the contempt litigation, $98 in costs, and $1,381.25 in fees incurred in preparing the fee
request against Michael Milanoski and John Dewacle, jaintly and severally, is ALLOWED.

Milanoski and Dewacle shall pay this amount within 30 days of the date of this order.

Delli Priscoli’s request for separate and final judgment under Rule 54 (b) on Comnt I in
23-071 is also ALLOWED.

DISCUSSION

A. Legal Fees

In the agreements underlying this dispute, the parties agreed that GURR would be
entitled to “recover any attorneys’ fees and costs incurred in obtaining [infunctive] relief,” but
that “[o]therwise, in connection with any action to enforce the terms of this Agreement, each
party shall bear such parties own costs and expenses including without limitation, atiorneys fees
related to such enforcement.” GURR is thus entitled to reasonable atiomey’s fees and costs for

obtaining the original injunction, and not for the subsequent litigation. See, e.g.. Citizens Bank

of Massachusetts v. Travers, 69 Mass. App. Ct. 174, 176-177 (2007) (award of attorney’s fees
expressly permitted under a conftract imited to those that are fair and reasonable).

Separately, the Court previously conchuded that Milanosii and Dewacle were in contempt
&rﬁoﬁaﬁmﬁw%wﬁs@zﬂa,mdtﬁaﬁhc@mﬂinmﬁtamﬂcmwpmew&ngis
mmmwmewmmﬁwfmmmﬁmmbyﬁcmpﬁﬂcuﬁm
and attorney”s fees and costs. Town of Manchester v. Dt of Env't ity Eng’g, 381
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Mass. 208, 215 (1980), abrogated on other grounds by In re Birchall, 454 Mass. 837 (2009)
(“JA] punitive fine cannot be imposed upon a contemnof in a civil contempt proceeding. Where
a fine is imposed in a civil wmemptpmcceémg it must not exceed the actual loss to the
complainant caused by the contemnor’s violation of the order in the main case, plus the
complainant’s reasonable expenses in enforcing his rights.”) (internal citation omitted); See also
Giannetti v. Thomas, 32 Mass. App. Ct. 960, 961 (1992) (“there is no question that counsel fees
and costs are allowable in determining a compensatory fine payable to the prevailing party in a
civil contempt proceeding™); Demoulas v. Demoulas Super Mkts., 424 Mass 501, 571 (1997)
(“As a matter of law, the awarding of attorney’s fees and costs is an appropriate element of a
successful civil contempt proceeding ... This award is proper regardless of whether the court has
considered the violation of the underlying order to be wilful, and it is within the court’s
discretion to formulate a remedy in a civil contempt proceeding.”). “Attorney’s fees and costs in
a contempt proceeding are the court’s means of compensating the plaintiff for legal expenses and
costs incurred as a consequence of the defendant's violation of the court order.” DeMoulas, 424
Mass. at 571.

Defendants do not contest these legal principles, but instead argue that some of the fees
incurred by GURR were unrelated to the injunction or the contempt complaint and are therefore
unreasonable under the parties’ agreements. The Court disagrees with both arguments and
concludes that the fees and costs sought in this case are entirely reasonable and appropriate under
either the parties’ agreements or contempt principles. GURR seeks $30,741 .25 in attomney’s fees
for the contempt litigation, $90 in costs, and $1,381.25 incurred in preparing the fee request. In
his supporting affidavit, counsel for GURR recognized that in some instances, billings included
time for work that would not qualify for fee reimbursement and properly struck non-
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B. Rule 54(b)

Rule 54(b) allows issuance of a partial judgment under very limited circumstances — only
where the Court makes an “express determination that there is no just reason for delay and upon
an express direction for the entry of judgment.” Thus, a separate and final judgment on only
some of the pending claims “is proper where (1) an action involves multiple claims or multiple
parties; (2) there has been a final adjudication as to at least one but fewer than all of the claims;

'(3) there is an express finding that there is no just reason for delaying an appeal until the
remainder of the case is resolved; and (4) the entry of judgment is expressly directed.” O.

Ahlborg & Sons, Inc. v. Massachusetts Heavy Indus., Inc., 65 Mass. App. Ct. 385, 392 (2006).

Rule 54 (b) is a remedial device that should be considered a “special dispensation” to be used
“sparingly.” Id., quoting Long v. Wickett, 50 Mass. App. Ct. 380, 387, 389 (2000). “Whether
multiple claims exist and whether there has been a final adjudication as to any claim are
questions of law upon which [appellate] review of the [trial] judge's decision is de novo. On the
other hand, review of ‘[t]he determination of the presence or absence of a just reason for delay ...
is left to the sound discretion of the trial judge and is subject to reversal only for an abuse of that
discretion.”” Id. (citations omitted).

The showing necessary under Rule 54(b) is high because issuing a separate judgment on
only some claims can create confusion and complication on appeal. Here, where summary
judgment on Count I was unopposed, there is no such risk. Indeed, there is no just reason for
delay entry of final judgment on Count I of the Plaintiffs’ complaint in this action.

ORDER

For the foregoing reasons, GURR’s motion for $30,741.25 in attorney’s fees for the

contempt litigation, $90 in costs, and $1,381.25 in fees incurred in preparing the fee request
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against Michael Milanoski and John Dewaele, jointly and severally, is ALLOWED, Milanoski

and Dewaele shall pay this amount within 30 days of the date of this order.
Delli Priscoli’s request for separate and final judgment under Rule 54 (b) on Count I in
23-071 is ALLOWED. As there is no just reason for delay, the Court therefore directs entry of
final judgment on Count I of the Plaintiffs’ complaint in favor of Delli Priscoli.
- SO ORDERED.

e MCD-Ricctuti— —
MICHAEL D. RICCIUTI
Chief Justice of the Superior Court

Dated: October 24, 2024







Highlights
Complaint for Contempt - Case No 2384CV00071

Motion at 1-2.

The posture of this case is unusual. As part of thls sprawling litigation, Plaintiffs seek to buy
GURR and thus profess no intention to harm its business. In furtherance of that position,
they do not object to the entry of an order generally reflecting point two (at least as it
relates to parties that had active business dealings with GURR at the time they were
employed) or point three. Nor do Plaintiffs challenge the restrictive covenants in their
employment agreements as

overbroad. Instead, the parties' dispute concerns point one. Plaintiffs argue that
Synagro/EPIC

is not within the scope of the non-competition provisions. The Court disagrees, although it
concludes the language of the order GURR has proposed is overbroad. Accordingly, for the
reasons that follow, GURR's motion for preliminary injunction is ALLOWED IN PART.

Injunctive Relief: Milanoski agreed that the Companies would be entitled to injunctive and
equitable relief to enforce the provisions of the AEC and that violation of the non-
disclosure, non-solicitation, and non-compete provisions of the agreement would cause
irreparable injury to the Companies such that a remedy at law would be inadequate. ABC,
par. 14. The EAR that Dewaele signed has similar provisions:

Judgment on Case No, 2384CV00071

ORDER

For the foregoing reasons, GURR's motion for $30,741.25 in attorney's fees for the
contempt litigation, $90 in costs, and $1,381.25 in fees incurred in preparing the fee
request

against Michael Milanoski and John Dewaele, jointly and severally, is ALLOWED. Milanoski
and Dewaele shall pay this amount within 30 days of the date of this order.

Delli Priscoli's request for separate and final judgment under Rule 54 (b) on Count | in 23-
071is ALLOWED. As there is no just reason for delay, the Court therefore directs entry of
final judgment on Count | of the Plaintiff’s complaint in favor of Delli Priscoli.

SO ORDERED

MICHAEL D. RICCUITI
Chief Justice of the Superior Court







CITY OF FRAMINGHAM

inspectional Servites Division
Department of Building Inspection
fred Bray 508-532-5500 MEMORIAL BURDING
Director/Bullding Commissioner  www.framinghaguna gov 150 Concord Street, Room 203

Framingham, MA 01702
March 28, 2025

Consolidated Rail Corp

500 Water St (910}

Jacksonville FL 32202

Re: Nuisance & Zoning Violations at 480 Mollis St, Framingham, MA.

Dear Owner(s):

As the local inspector and after receiving 3 complaint we performed an inspection on March 27, 2025, you were
found to be in violation of the City of Framingham’s Zoning Ordinance Chapter 435 Section 435-7 Table of Uses due
to the presence of operating 3 business for storage of dumpsters an the above referenced property. The storage
of these dumpsters on the above referenced property in the Manufacturing {M) district is a viofation of the 2oning
Ordinance.

Your right to appeal this order is hereby acknowledged by M.G.L. Chapter 40 A Section 8 and the City of
Framingham Zoning Ordinance Section Vi.E. 2 a.

The enclosed citation is a WARNING. If the violations listed above are corrected within ten (10} days of the date of
this letter no further action will be necessary. However, if you fail to correct the violation{s) listed above within the
specified period of time you may be subject to fines and/or court.

Thank you for your anticipated cooperation and should you have any questions or need further information
concerning this matter please do not hesitate to contact Suelien Seta at (508) 532-5500 extension 1 Manday,
Wednesday and Thursday from 8:30 to 9:30 AM and 4:00 to 5:00 PM, Tuesday 8:30-9:30 AM and 4:00-7:00 PM,
Friday 8:30-9:30 AM.

Suellen Seta Fred Bray, C.B.
Code Enforcement Officer Building Commissioner

Cc: B-P Trucking, 47-65 Nickerson Road, P.O. Box 386, Ashiand MA 01721






CITY OF FRAMINGHAM

lune 16, 2025

CSX Transportation, fnc

At Karen Clask \
500 Water St 1180
Iacksonvilie FL 32202 ‘\

Re- Nulsance & Zoning Violations at 480 Woilis S¢, Framingham, ﬂ!ﬁ
Dear Ownerfs): V

As the lacal inspector and after receiving a complaint we performed a second inspection on June 16, 2025, you
were found to be in vioiation of the City of Framingham's Zoning (rdinance Chapter 435 Section 435-7 Table of
Uses due to the presence of gperating a business for starage of dumpsters and storage of building materials on the
above referenced property. The storage of these dumpsters and materials or: the above referenced property in
the Manufactunng (M} district is a viclation of the Zoning Ofdsnm

Your right to appeai this order is hereby acknowledged by M G0 Wermkﬁmon 8 and the (ity of
Frammgham Zoning Ordinance Section VI £. 2. a.

Enciosed is a citation for twenty-five doliars {$25) that N&ac:mewh day you are in violation i the violations
fsted above are corrected within ten (10] days of the date of this lstter no further action wili be necessary.
However, if yoy faif wwmmmmmsswmm&emmwmms issue will incur
more monetary perafties and may e subject 1o legal proceedings.

Fhank you for your anticipated cooperation and should you have any questions or need further information
concerning this matter please do not hesitate 1o contact Suetien S@ta at {508} 532-5500 extension 1 Monday,
Wednesday anc Thursday from 8 30 to 9:30 AM and 4:00 to 500 mr Tuesday 8 30-9-30 AM and 4.00-7-00 P8,
rriday 8:30-9:30 AM

uellen Sety fredBray, CB.O
Code Enforcement Officer Suilding Commissioner

Cc B-P Trucking, 47-65 Nickerson Road, P.O. Box 386, Ashland MAG1721
CSX Transperiation, inc., 480 Hollis St, Framingham Ma 01702
City Solicitor Office- Shefly Micholis-150 Concord St, B2, Framingham MA 01702






CENC CITY OF FRAMINGHAM
AR office of the City Sofcitor

it Bridget Bradiey MEMORIAL BUILDING
City Solicitor First Assistant City Solicitor 150 Concord Street, Room B2
Shelly Nicholis Jasmine Choate Framingham, MAm?QZ
Assistant City Solicitor 2 Office Administrator/Paralegat Tel. 508-532-5648

Fax 508-532-5737

June 16, 2025

VIA CERT Al
RETURN RECEIPT REQUESTED

CSX Transportation, Inc.
480 Hollis Street
Framingham, MA 01702

CSX Transportation, Inc.
Attn. Karen Clark

500 Water Street ~ JI80
Jacksonville, FL 32202

RE: Demand to Cease and Desist from Zoning and Nuisance Violations at 480 Hollis Street
Dear Owner(s). |

This office represents the City of Framingham (“City™). We have recently been informed
by the City’s Code Enforcement Officers that CSX Rail Corporation has been improperly leasing
the property to third-party companies such as TransloadX and B-P trucking in violation of the
City's Zoning Ordinances. The City performed an inspection on March 27, 2025.

The City sent a citation on March 28, 2025 warning CSX that you were found to be in
violation of the City’s Zoning Ordinance § 435-7 due to the presence of operating a business for
storage of dumpsters on the property. A review of the property shows the unlawful activity has
not ceased since that date. Please refer to the City’s Ordinances, which are available for review
orline.

The City’s Ordinance § 435-42 states that whoever violates any provision of this chapter
shall be liable to a fine of not more than $300 for each violation and each violation of this
chapter shall constitute a separate offense. Each day that any such violation shall continue shall
constitute a separate offense. Furthermore, if, after such netice and order, such violation
continues, the Building Commissioner may revoke any permit issued for the occupation of the
premises, may make complaint to the Superior Court or any court of competent jurisdiction for
an injunction or order restraining the further use of the premises, and may take such other action
as is necessary to enforce the provisions of this chapter.

Accordingly, you are hereby directed to immediately Cease and Desist from the unlawful
use of the land of 480 Hollis Street, Framingham, MA 01702 in violation of the City’s Zoning
and Nuisance Ordinances.

Please contact the City with any questions, or if you need further information.
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cC:

Sincerely,

/A7

Sheily Nicholls

via email transmission

Kathryn Fallon, City Solicitor

Fred Bray, C.B.O

Suellen Seta, Code Enforcement Officer
Joanne Panarelli, Code Enforcement Officer
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RECAP OF CASES
Case N0 2384CV00958-BLS2 - ROFR CASE

The Court will allow Dana’s Motion for declaratory relief, deny the motion by Milanoski and
DeWaele to enforce their contract with Delli Priscoli, and order that final judgment shall enter
declaring that Dana’s ROFR is valid, still in effect, and enforceable, and that Dana made a
proper and timely exercise of its right to purchase GURR.

2.2 The Dana LOI Was a Binding Contract

2.2.2 Estoppel Agreement — Since judicial etoppel is an equitable doctine, a judge may excersie
their discretion not to apply it if the party seeking judicial estoppel “comes to the court with
unclean hands.” Spinosa v. Tufts, 0=98 Mass. App.Ct. 1, 8 (2020), quiting Galaz v. Katona, 841
F.3d 316, 326 (5ht Cir. 2016). The unclean hands doctrine allows a judge to deny equitable
relief to somone who has acted in bad faith or otherwise enganged in unfair or inequi\table
conduct.

ORDERS

The motion by I Dana Rail Care for declaratory relief in civil action
2384CV00958-BL~2 is allowed. The motion by Michael Milanoski and John P.
DeWaele, ID, to enforce their December 2022 letter of intent with Jon Delli

Priscoli is denied.

The clerk's office shall enter separate and final judgment in civil action.

2384CV00958-BL 12, stating as follows: I

-16-

This action for declaratory relief came before the Court (Salinger, J.) on
cross-motions for summary judgment. Having decided those motions and
resolved the 1controversy among the parties regarding the enforceability of
a particular right of first refusal, the Court hereby declares the parties’.
rights as follows: |

(1) The right of first refusal that Grafton & Upton Railroad Comp~
("GURR"), Janted to Dana Rail Care (a trade name used by Daria
Transport, ir{c.) in a Letter of Intent that these parties entered into on dr
aboutJanu' 23, 2009, was and still is an enforceable contract.

(2) This January 2009 Letter of Intent was not terminated by GURR.

(3) Under this Letter of Intent, Dana has a right of first refusal to purchase
or operate GURR if Jon Delli Priscoli decides to sell or otherwise give up
1.control of GURR. This right of first refusal is valid and enforceable. '

(4) The agreement to Michael Milanoski and John DeWaele to purchase
GURR and, Jost of its assets from Mr. Delli Priscoli is a firm offer that
triggered Dana’s right of first refusal to purchase GURR.

I






(5) Dana made a timely and proper exercise of its right of first refusal by
giving notice of its intent to purchase GURR soon after Mr. Delli Priscoli agreed

to sell that company to Mr. Milanoski and Mr. DeWaele. I

(6) Now that Dana has exercised its legal right to purchase GURR on the
terms offered by Mr. Milanoski and Mr. DeWaele, it follows that
Mr. Milanoski and Mr. DeWaele may not enforce the December 2022

revised lette7 hf intent in which Mr. Delli Priscoli had agreed to sell GURR to them.
9 January 2024 ,

a I

. I -17-
Kenneth W. Salinger
Justice of the Superior Court








