
From: Luhnow, Glennda
To: Kevin Rice
Cc: Tabachnick, Alan; Assenza, Adam; Buckley, Maggie; McNeish, Sabra; Powell, Kris; Rainey, Pamela
Subject: UPRR PIRATE Revised Draft MOA and Meeting Materials
Date: Friday, February 10, 2023 1:06:00 PM
Attachments: 2023 0126 UP PIRATE S106 MOA Mtg Minutes, PowerPoint, Comment Resolution Matrix.pdf

PIRATE_Revised Draft MOA_230902.pdf
UPRR PIRATE Revised Draft MOA Comment Form.docx

Dear Mr. Rice,

As the Surface Transportation Board’s (Board) Office of Environmental Analysis (OEA) stated in
previous Section 106 consultation conducted under the National Historic Preservation Act, on June
30, 2022, the Union Pacific Railroad Company (UP) filed a petition with the Board requesting
authority to construct and operate approximately six miles of new rail line in Maricopa County,
Arizona (the proposed Pecos Industrial Rail Access and Train Extension [PIRATE] rail line).

OEA conducted a virtual meeting with the Section 106 consulting parties on January 26, 2023, to
resolve comments on the project’s draft Memorandum of Agreement (MOA). At that meeting, an
implementation request from UP specific to data recovery and construction sequencing was
discussed. In further consideration of the implementation request, OEA determined that such
sequencing is not feasible and will not be utilized.

The revised draft MOA, meeting minutes from the January 26th meeting, and a comment resolution
form summarizing changes in the revised draft MOA, are attached for your information and review.
A blank Comment Form is also attached for your use as you review the revised draft MOA.  Please

provide us with any last comments by March 3rd.  We appreciate everyone’s thorough review of the
first draft of the MOA and that when you look over the revised MOA you will see that we addressed
all of the Consulting Parties comments and requests.  We look forward to any additional input you
wish to provide and hope to circulate a final version of the MOA in the near future.

Please feel free to contact Alan Tabachnick, OEA’s Deputy Federal Preservation Officer,
at Alan.Tabachnick@stb.gov with any questions about the Section 106 process or the revised MOA. 
And thanks again for all of your input on this project – we appreciate it. 

Thank you,
Glennda Luhnow

Glennda Luhnow, M.A., RPA | JACOBS  | Manager/Archaeology and Cultural Resources |
C: 480-510-0830 | glennda.luhnow@jacobs.com
1501 West Fountainhead Parkway, Suite 401 | Tempe, Arizona 85282 | USA

EO - 3854
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Meeting Minutes 


Subject Section 106 MOA Comment Resolution Meeting 


Project Union Pacific Railroad PIRATE Project 


Reference No. Surface Transportation Board Docket No. FD 36501 


Date Thursday, January 26, 2023 Time 1 – 3 p.m. MST 
3 – 5 p.m. EST 


Location MS Teams 


    


The following notes summarize the topics discussed during the January 26, 2023 Section 106 
continuing consultation meeting between the Surface Transportation Board’s (Board) Office of 
Environmental Analysis (OEA) and representatives from several consulting agencies and Tribes. 
The meeting objectives were to:  


1. Review information OEA previously provided about Union Pacific Railroad’s (UP) proposed 
Pecos Industrial Rail Access and Train Extension (PIRATE) project, schedule updates, and 
the Section 106 consultation thus far; 


2. Review and resolve comments submitted on the initial draft memorandum of agreement 
(MOA); and 


3. Discuss the next steps in the Section 106 consultation process. 


Welcome and Introductions 


Adam Assenza, the Board’s Environmental Protection Specialist, began the introductions based on 
the agency roll call.  The attendees then introduced themselves with their name and agency or Tribe 
(see attached sign-in sheet for attendance). 


Project Snapshot 


 OEA reviewed the Section 106 undertaking, project description, project alternatives, area of 
potential effects (APE), and culturally sensitive areas (refer to slides 5-8 in the attached 
presentation). 


 OEA reviewed the results of the Class III survey, including the four historic properties that 
would be adversely affected if the Board decides to approve PIRATE with conditions 
(slide 9). 


 OEA reviewed the recommended project finding of adverse effect (slide 10).  Based on 
consultation with SHPO/THPOs and consulting parties, OEA has been developing an MOA 
for resolving adverse effects to the historic properties. 


Reviewing the MOA – Comments and Review Process 


 Jacobs explained that they would review each comment received thus far, make real-time 
revisions to the MOA as needed, and accept and address additional MOA comments during 
this portion of the meeting.  Jacobs also explained how the MOA and comment resolution 
matrix would be distributed to the consulting parties when ready (slides 11 and 12). 


 Jacobs summarized comments received on the draft MOA prior to the meeting (see 
slide 13). 
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Jacobs then led a real-time review of the MOA comments and suggested edits, focusing on text 
modified per comments received thus far. OEA indicated that new comments will also be accepted 
and addressed during the meeting. 


 The Board’s General Counsel has not yet reviewed the MOA. The General Counsel will 
review the revised MOA when it is distributed to the consulting parties and may have 
additional comments. 


 The attached comment resolution form provides a summary of the revisions made and 
accepted in response to comments received from the consulting parties. The following 
bullets summarize comments and edits that were discussed at the meeting. 


o SHPO requested that acreage be added to the APE description (page 1). 


o SHPO agreed that NEPA references on page 4 can be retained. SHPO will send 
language to clarify that the NEPA reference is for public involvement purposes (page 4). 


o SHPO requested that signatories be reviewed and identified correctly. Concurring 
parties can request through OEA to have their status changed to invited signatory (page 
4). 


o SRP-MIC, GRIC, and Pascua Yaqui indicated they prefer the term “Native American 
Tribes” instead of “Indian Tribes” (page 5). 


o SRP-MIC asked about the reference to Bulletins 15 and 38 in Stipulation VI(A). 
Assessing the sites as potential TCPs as per guidance in Bulletin 38 is important 
because several TCPs are within several 100 feet of the project. OEA revised 
Stipulation VI(A) to reflect the current status of the TCP evaluation by adding the 
verbiage “and will continue to evaluate” to this stipulation. The consulting parties agreed 
this verbiage is appropriate.  SRP-MIC stated that the HPTP should emphasize 
continuous Native American/O’odham occupation of the area from prehistory through 
the current times in the research design and culture history. The HPTP research themes 
and culture history should further emphasize the cultural continuity of the O’odham 
people in the interpretation of the archaeological record in the Queen Creek basin 
(page 6). 


o SHPO agreed with GRIC and suggested a historic context study for the Queen Creek 
valley to be developed in collaboration with the Tribes. SHPO noted the potential for an 
ethnographic study in addition to standard mitigation (i.e., data recovery) already 
proposed. This study could have some public benefit through interpretive applications.  
SHPO noted that the MOA is the binding document and should have statements about 
this study, but that the MOA does not need to have details (page 6). 


o OEA added repatriation language and also a stipulation for a TCP evaluation and 
cultural landscape study (page 8). 


o Jacobs asked GRIC, SRP-MIC, and Pascua Yaqui specifically about Section IX (Tribal 
Consultation) to make sure the THPOs concur with that stipulation. GRIC concurred, 
SRP-MIC deferred to GRIC, and Pascua Yaqui said Section IX “looks adequate” 
(page 10). 


o SHPO clarified that statement in Line 601 does not belong in the stipulation section but 
should be reformatted to be outside of the last stipulation (page 6). 


o GRIC inquired about the intent of Counterpart Signatures. It was clarified that each 
signatory gets their own page to sign and send back, and SHPO signs last. GRIC was 
satisfied with this clarification. 


o Retain Heather Wilke as the Town of Queen Creek contact (page 28 or Appendix C). 
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o Add Reylynne Williams and Darius Enos to the GRIC contacts (page 28 or Appendix C). 


o Add Carl D’Acosta to the Phoenix-Mesa Gateway Airport contacts (page 27 or 
Appendix C). 


o Add Michael Romero to the ASLD contacts (page 27 or Appendix C) and add ASLD to 
Attachment B. 


o OEA will add TCP to the acronyms and to the definitions section.  


Consideration of UP’s General Implementation Request 


OEA thanked the group for working through the MOA comment resolution process, and then 
introduced UP’s implementation request and asked for feedback (slide 14). 


 SHPO asked if the phases would have a lot of time between them. If so, a programmatic 
agreement would be more appropriate for this project.  OEA said probably not much delay, 
but OEA has some concerns that phasing the data recovery in this way will prevent the data 
recovery and analysis from focusing on the holistic landscape approach. 


 OEA requested that UP provide additional details about the implementation request.  UP 
explained the request a little more with respect to differences between constructing the new 
track versus constructing along existing track.  UP discussed concerns about safety and risk 
of schedule delays when working around existing “live” track.  UP would like to construct the 
wye and the rest of the industrial lead first as the critical path. 


 GRIC indicated that UP’s proposal would not be in the best interest of the Tribes and GRIC 
does not agree that this is reasonable request.  In the project area, you never know what will 
happen or what will be found during a data recovery effort until after it starts.  It’s not a 
reasonable request for construction to come in right after data recovery is complete. 
SRP-MIC concurred with GRIC.  SHPO asked for more information to be provided with the 
revised MOA so they can review the request. 


 OEA welcomed other comments on UP’s request after the consulting parties have more 
time to consider it. 


 The City of Mesa Economic Development Department mentioned concerns over safety and 
traffic; they would like UP’s request to be considered because of the multiple roadway 
crossings that would be constructed as part of the new rail line. 


 OEA indicated that the data recovery effort will require extensive planning, consultation, and 
coordination, and needs to consider safety and traffic impacts. UP’s request adds to the 
complexity of the undertaking and likely increases the logistical challenges.  
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Open Discussion / Questions 


Jacobs opened up the floor for discussion (slides 15-17). 


Q1: What concerns do consulting parties have with respect to the use of the term “Indian 
Tribes”?  


A1: Consulting parties would like consistent language and terms throughout the MOA. They 
would like to use the THPOs preferred language and terminology. 


Q2: GRIC asked when the HPTP will be ready for review/comment. 


A2: Jacobs reviewed the upcoming Section 106 milestones.  The Board’s General Counsel 
will review the revised MOA concurrently with the consulting parties.  OEA anticipates 
the HPTP (and the final MOA) will be ready for consulting party review in March 2023.  
This schedule is proposed and may change. 


Q3: OEA asked if the consulting parties would like a similar comment resolution session for 
the HPTP. 


A3: No answer from the attendees. OEA added that these real-time reviews work well, save 
time, and they would like to do something similar for the HPTP.  The HPTP is key to 
resolving the project’s adverse effects and it’s important to have a good document 
developed with consulting party input.  OEA concluded by stressing that it’s important to 
hear people’s points of view and where everyone is coming from. 


Action Items 


The following action items were assigned during the meeting. 


 OEA will revise the MOA to capture statements of mitigation such as a historic context study 
in the revised MOA since it is the legally binding document. 


 OEA will prepare and distribute the revised MOA and comment form for consulting party 
review in February 2023, with a 30-day review period. 


 The consulting parties will respond with any comments, using OEA’s provided comment 
form, by the due date in March 2023. 


Attachments List of attendees 
 Agenda 
 Meeting presentation 
 Draft MOA comment resolution matrix 


Distribution Meeting invitees 
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Subject Section 106 MOA Comment Resolution Meeting 


Project Union Pacific Railroad PIRATE Project 


Reference No. Surface Transportation Board Docket No. FD 36501 


Date Thursday, January 26, 2023 Time 1 – 3 p.m. MST 
3 – 5 p.m. EST 


Location MS Teams   


   
 
Groups in Attendance Representatives 


Surface Transportation Board (Board), 
Office of Environmental Analysis (OEA) 


Adam Assenza, Environmental Protection Specialist 


Alan Tabachnick, Deputy Federal Preservation Officer 


Jacobs (supporting the Board’s OEA) Maggie Buckley, Environmental Project Manager  


Glennda Luhnow, Manager/Archaeology and Cultural 
Resources (Phoenix) 


Betsi Phoebus, NEPA Lead 


Kris Powell, Senior Archaeologist 


Gila River Indian Community Larry Benallie, Jr., Archaeological Compliance 
Specialist  


Pascua Yaqui Tribe Karl Hoerig, Tribal Historic Preservation Officer 


Salt River Pima-Maricopa Indian 
Community 


Shane Anton, Tribal Historic Preservation Officer 


Sunday Eiselt, Tribal Historic Preservation Office 
Archaeologist 


Arizona Museum of Natural History  Alison Stoltman, Acting Deputy Director 


Arizona State Land Department Tiffany Grew, Archaeological Compliance Specialist 


Michael Romero, Right-of-Way Project Leader 


Arizona State Museum Shannon Plummer, Arizona Antiquities Act 
Administrator 


City of Mesa Historic Preservation Office Maura Jackson, Historic Preservation Advisor/Planner 


Mary Kopaskie-Brown, Planning Director and Historic 
Preservation Officer 


City of Mesa Office of Economic 
Development 


William Jabjiniak, Economic Development Director 


Phoenix-Mesa Gateway Airport Carl D’Acosta, Environmental & Safety Coordinator  


State Historic Preservation Office Caroline Klebacha, Archaeological Compliance 
Specialist 


Mary-Ellen Walsh, Cultural Resources Compliance 
Manager 


Town of Queen Creek Dave Lipinski, Capital Improvements Director 


Union Pacific Railroad Kevin Rice, Sr., Manager M/W Environmental 
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Invited but unable to attend: 


Ak-Chin Indian Community 


Hopi Tribe 


Mescalero Apache Tribe 


Pueblo of Zuni  


Tohono O’odham Nation 


Tonto Apache Tribe 


Yavapai-Apache Nation 


Federal Aviation Administration 


Flood Control District of Maricopa County 


Salt River Project 


San Tan Historical Society 


U.S. Army Corps of Engineers 







MOA Meeting 2 Agenda 
 


 


Please select a legal entity from the Change Document Details option on the Jacobs ribbon 


Enter Document No. via Document Properties Page 1 of 1 


    Subject Second MOA Meeting – Comment Resolution 


Project Union Pacific Railroad PIRATE Rail Line 


Reference No. Surface Transportation Board Docket No. FD 36501 


Date Thursday, January 12, 2023 Time 1 – 3 p.m. MST 
3 – 5 p.m. EST 


Location MS Teams 


 


Conference  


 


 


 Call: 1 (602) 609-7361   


Code: 638 547 530# 


    


Item Topic 


1  Welcome and Introductions 


2 Project Snapshot 


• Section 106 undertaking 


• Description of project and area of potential effects 


• Identification and evaluation of historic properties 


• Adverse effect determination 


3 Reviewing the MOA–Comment Resolution Process 


• General housekeeping 


• Electronic version of MOA will be shared on screen 


• Review will follow the MOA content (WHEREAS clauses, 
Stipulations, and Attachments) 


4 Open Discussion and Meeting Summary 


• Section 106 timeline 


• Project milestones 


• Contacts 


5 Adjourn 







Docket No. FD 36501
Union Pacific Railroad Company
Construction and Operation Exemption
in Maricopa County, Arizona


January 26, 2023


Pecos Industrial Rail Access and 
Train Extension (PIRATE)
MOA Comment Resolution Meeting
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Surface Transportation Board’s Office of Environmental Analysis
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• The Surface Transportation Board (Board) is an independent 
federal regulatory agency with jurisdiction over certain surface 
transportation matters, including new rail line constructions, 
abandonments, and mergers.


• The Office of Environmental Analysis (OEA) is the office 
within the Board responsible for directing the environmental 
review process, conducting independent analysis of all 
environmental data, and making environmental 
recommendations to the Board.
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Welcome! Introductions of Agency, Tribal, and Other Interested Parties 
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Agencies Tribal Nations Other Interested Parties


Arizona State Land Department Ak-Chin Indian Community Arizona Museum of Natural History


Arizona State Museum Gila River Indian Community Mesa Historical Museum


City of Mesa Historic Preservation Office Hopi Tribe San Tan Historical Society


City of Mesa Office of Economic Development Mescalero Apache Tribe


Federal Aviation Administration Pascua Yaqui Tribe Applicant


Flood Control District of Maricopa County Pueblo of Zuni Union Pacific Railroad Company


Phoenix-Mesa Gateway Airport Authority Salt River Pima-Maricopa Indian Community


Salt River Project Tohono O'odham Nation


State Historic Preservation Office Tonto Apache Tribe


Town of Queen Creek Yavapai-Apache Nation


U.S. Army Corps of Engineers
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Meeting Agenda
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Project Snapshot 
• Section 106 undertaking


• Description of project and area 
of potential effect


• Identification and evaluation of 
historic properties


• Adverse effect determination


Open Discussion and 
Meeting Summary
• Timeline and schedule to 


date


• Projected milestones


• Contacts


Reviewing the MOA - Comment 
Resolution Process
• Electronic document will be 


displayed on screen


• Review will follow the document


o WHEREAS clauses


o Stipulations 


o Attachments
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Project Snapshot
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Section 106 Undertaking
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Union Pacific Railroad Company filed a petition 
with the Surface Transportation Board to construct 
and operate approximately 6.0 miles of new rail 
line that would connect existing industrial 
properties to UP’s Phoenix Subdivision main line 
track in Maricopa County, Arizona in Docket No. 
FD 36501.
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Project Description


• Approximately 6 miles of new single track rail 
line in Maricopa County


• Connection of UP’s Phoenix Subdivision main 
line track to industrial properties southeast of 
Phoenix-Mesa Gateway Airport


• Approximately 2.5 miles of new support track 
along the main line between Power and 
Ellsworth Roads
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Alternatives, APE, and Culturally Sensitive Areas
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Identification and Evaluation of Historic Properties
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• A Class III cultural resource survey was 
completed to identify sites within the APE 


• Four prehistoric sites and two historic
in-use structures were identified 


• The four prehistoric sites are eligible for 
listing on the NRHP under Criterion D 


• One of the historic in-use properties, the 
Southern Pacific Railroad, is eligible under 
Criterion A. The other historic in-use 
property is not considered eligible
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Adverse Effect Determination


Four eligible prehistoric sites were 
identified during the survey that would 
be adversely affected by proposed 
project.


• Site AZ U:10:2(ASM)


• Site AZ U:10:69(ASM)


• Site AZ U:10:152(ASM)


• Site AZ U:10:275(ASM)


10







UP PIRATE ProjectSTB Docket No. FD 36501


Reviewing the MOA –


Comments and Review Process
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Real Time Corrections on the MOA
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• The comments received from consulting parties will be consolidated 
into one comment resolution table. 


• Two versions (clean and tracked changes) of the revised MOA will be 
sent to consulting parties in February 2023 with suggested corrections 
based on comments.


• Comments received to date are shown on the revised MOA presented 
during this meeting. The focus of this meeting is to resolve these 
comments and any additional comments that may be brought up during 
the discussion. Revisions will be made in real time during this meeting. 
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General Summary of Draft MOA Comments Received
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• Arizona State Museum (ASM): Minor grammatical revisions, suggested language revision 
to Stipulations VIII(a)(b), and inclusion of ASM Repatriation Coordinator contact information 
to Attachment D. 


• City of Mesa (City): Suggested language change to Stipulations III, IV, VI, VIII(b), XII, 
Curation largely specific to use of “Indian Tribes” and use of qualified consultants for data 
recovery and monitoring. Remove Emily Early from the City’s contact list in Attachment D. 


• Salt River Project (SRP): Language change to WHEREAS clause specific to SRP. 
• State Historic Preservation Office (SHPO): Minor grammatical comments, revisions to 


specific WHEREAS clauses, review need for Definitions, request extensions of review 
periods in Stipulations V(b)(c) and VIII(D)(2), questions regarding development of HPTP, 
input of Tribes, public benefit, and inclusion of contact information for SHPO, UP, and ACHP.


• UP: Implementation request for consideration of data recovery in “zones” for phased cultural 
resources approvals to accommodate schedule in targeted areas.
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Consideration of UP’s General Implementation Request


14


“UP requests that the data recovery efforts be completed in ‘zones’ so that priority 
areas to be completed first are the wye and any portion on the new industrial lead. 
The secondary ‘zone’ would be any areas of proposed work along the mainline track 
including the Germann Siding extension and the Working Track. UP requests that 
the priority zone (as identified above) be completed first and approved for 
construction prior to the secondary zone due to the priority zone being critical path 
for the overall project schedule.”


• OEA is inviting feedback on this request.
• OEA anticipates this request will require further discussion.
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Open Discussion and Meeting Summary
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Section 106 Timeline to Date and Proposed Schedule
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• April 6, 2022: Section 106 initiation, project description, and proposed APE
• May 19, 2022: informational memo on Class III survey methods
• May 23 to 31 and June 14, 2022: Class III survey
• September 1, 2022: Section 106 continuing consultation – draft Class III report
• November 22, 2022: Section 106 continuing consultation – final Class III report
• October 18, 2022: informational memo regarding MOA development meetings
• December 8, 2022: draft MOA sent to consulting parties for review and comment


• January 26, 2023: MOA comment resolution meeting with consulting parties
• February 2023: revised MOA distributed to consulting parties for review
• March 2023: Section 106 continuing consultation – draft Historic Properties Treatment Plan
• March 2023: final MOA
• April 2023: Comments on draft Historic Properties Treatment Plan
• May-June 2023: final Historic Properties Treatment Plan
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Project Milestones
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Projected Dates Meeting Milestone
November 3, 2022 (actual) X Initial MOA meeting
December 8, 2022 (actual) Initial Draft MOA distributed for review and comment
January 9, 2023 Initial Draft MOA comments due
January 26, 2023 (actual) X Second meeting to resolve comments on Initial Draft MOA
Early 2023 Draft EA published for public and agency review and comment
February 2023 Revised Draft MOA distributed for review and comment
March 2, 2023 X Third meeting, if necessary, to resolve any final comments


March 2023 Draft Historic Properties Treatment Plan distributed for review and 
comment


March 2023 Final MOA released for signature and execution
May - June 2023 Final Historic Properties Treatment Plan
Spring 2023 Final EA published
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Project Contacts


• Alan Tabachnick, STB Deputy Federal Preservation Officer
alan.tabachnick@stb.gov / 202.245.0367


• Adam Assenza, STB Environmental Protection Specialist
adam.assenza@stb.gov / 202.245.0301


• Glennda Luhnow, Jacobs Manager/Archaeology and Cultural Resources
Glennda.Luhnow@jacobs.com / 480.510.0830


Electronic Comments


• https://www.stb.gov/proceedings-actions/e-filing/
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Thank you


Tentative Save the Date: March 2, 2023 
1-3 pm (AZ), 3-5 pm (EST)
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STB Docket Number FD 36501 


Union Pacific Railroad Company – Construction and Operation Exemption – In Maricopa County, Ariz. 
 


Section 106 Consulting Parties Review: Draft Memorandum of Agreement (MOA) 


# Section Line(s) Comment Comment Resolution 


Reviewer: Caroline Klebacha, Archaeological Compliance Specialist, State Historic Preservation Office 


1 Recitals 19-20 This is a S106 document; do not address other 
environmental regulations 


Removed 


2 Recitals 21-28 Combine into one recital; limit it to S106 Completed 


3 Recitals 29-31 APE is insufficiently defined; need some details 
here 


Added Township, Range, Section, and 
acreage 


4 Recitals 39 “and which” – delete “which” Fixed. 


5 Recitals 40 Should this be Office, not Officer? Fixed. 


6 Recitals 40 Concurrence for the revised report is December 
20, 2022.  


Fixed. 


7 Recitals 55-56 Recital is not necessary, but you do need a 
statement that federal agencies (Corps and FAA) 
have agreed STB takes the lead on all S106 for 
the undertaking (except perhaps government-to-
government consultation with Tribes) 


Added. 


8 Recitals 57-62 Combine into one recital Fixed. 


9 Recitals 63-67 Combine into one recital Fixed. 


10 Recitals 66 Add “the” before FAA Fixed. 


11 Recitals 68-71 Combine into one recital Fixed. 


12 Recitals 72-77 Combine into one recital Fixed. 


13 Recitals 78-82 Combine into one recital Fixed. 


14 Recitals 83-88 Combine into one recital Fixed. 


15 Recitals 89-93 Combine into one recital Fixed. 
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# Section Line(s) Comment Comment Resolution 


16 Recitals 94-100 Combine into one recital Fixed. 


17 Recitals 101-104 Combine into one recital Fixed. 


18 Recitals 121 Not sure if this recital is necessary. Would be 
included if it was a NEPA substitution 


It was original included for NEPA public 
involvement, but there is another recital that 
addresses it – so it was removed. 


19 Recitals 122-123 Delete “, as shown in the attached letter 
(Attachment B)” 


Fixed. 


20 I 138-141 Why include definitions if they follow regs? Discussions during meeting indicate that 
definitions are fine to include. 


21 II 145 “The Board’s” – Not OEA on behalf of the Board?  Fixed. 


22 III 156 Insert Paragraph A. Fixed. 


23 III 161 Insert Paragraph B., starting at, “OEA 
acknowledges that Indian Tribes…” 


Fixed. 


24 V(B) 196 SHPO cannot agree to a reduced consultation 
period at this time. We recommend a 14-30 day 
review depending on the results of the survey. 


This was changed to 30 days. 


25 V(C) 203 SHPO cannot agree to a reduced consultation 
period at this time. We recommend a 14-30 day 
review.  


This was changed to 30 days. 


26 VII 221 Insert Paragraph B.  Fixed. 


27 VII 222  Re: development of an HPTP- Was any other 
mitigation proposed? Does this satisfy the Tribes? 
Need to think out of the box – Also,  
Where’s the public benefit? 


 Discussion during meeting indicated that 
additional TCP and ethnographic studies 
were requested by the Tribes. SHPO 
suggested the development of a Historic 
Context for the Queen Creek Area. More 
discussion will be needed for the 
development of the HPTP.  


28 VIII(B) 263 Include expectations of findings Fixed. 


29 VIII(C) 303 Not necessary. Delete.  Fixed. 


30 VIII(D)(1) 309 May versus Shall regarding follow up with 
consulting parties 


Fixed. 


31 VIII(D)(1) 309 Include methods for follow up Fixed. 
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# Section Line(s) Comment Comment Resolution 


32 VIII(D)(2) 315 SHPO cannot agree to a reduced consultation 
period at this time. We recommend a 14-30 day 
review. 


This was changed to 30 days. 


33 VIII(D)(2) 317 May versus Shall regarding follow up with 
consulting parties 


Fixed. 


34 X(D) 371 Timeline for drafting the data recovery report? This was added. 


35 X(F) 385 Insert “; substantive comments may require 
further review following Stipulation X.E.” 


This was added. 


36 XX 559 Counterpart Signatures: Renumber “XXII”   Fixed. 


37 (XXII) 566-568 Remove intent, this is not part of the Stipulations. Discussions during the meeting, this was just 
a formatting issue. It was fixed. 


38 Attachment A 639 Delete extra period Fixed. 


39 Attachment D 773 Does not include contact information for SHPO, 
UP, or ACHP 


This was added. 


Reviewer: Shannon Plummer, Arizona State Museum 


40 Page 1 38 Unnecessary quotation marks after “Arizona” Fixed. 


41 VIII.A 240 Add “Rules Implementing the” before “Arizona 
Antiquities Act” 


This was added. 


42 VIII.B 275 Change “41-847” to “41-844” This was fixed. 


43 VIII.B 276-277 Remove “State Burial Law for Private Land” and 
just list ARS §41-865. (“State Burial Law” is a 
colloquial, not formal name for the statute) 


This was fixed. 


44 VIII.B 283-284 Specify that the protocol for documenting 
ancestral remains will include human remains, 
funerary objects, sacred ceremonial objects, and 
objects of national or tribal patrimony to be 
consistent with the language used in ARS 41-844. 


This was added. 


45 VIII.B 287 Please change “Burial Agreement” to “Burial 
Discovery Agreement” 


This was fixed. 


46 VIII.B 300 Specify that the protocol for documenting 
ancestral remains will include human remains, 
funerary objects, sacred ceremonial objects, and 
objects of national or tribal patrimony to be 
consistent with the language used in ARS 41-844. 


This was added. 
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47 XV 443 Change “standard” to “standards”. This was fixed. 


48 XVII.A 479 Please change “Burial Agreement” to “Burial 
Discovery Agreement” 


This was fixed. 


49 XVII.B 487 Please add that ASM will also be contacted in the 
event of unanticipated discovery of cultural 
resources during construction. 


This was added. 


50 Attachment D 785-787 Please add ASM’s Repatriation Coordinator to the 
list of ASM contacts: Cristin Lucas / 520-626-
0320 / asm-repatriation@email.arizona.edu 


This was added. 


Reviewer: Dan Garcia, Salt River Project 


51 Recitals 88-89 Replace text with “WHEREAS, Salt River Project 
(SRP) collectively refers to the Salt River Project 
Agricultural Improvement District, an agricultural 
improvement district organized under the laws of 
the State of Arizona and the Salt River Valley 
Water Users’ Association, a corporation 
organized under the laws of the Territory (now 
State) of Arizona; and” 


  This was added. 


Reviewer: Kevin Rice, Union Pacific Railroad 


52 X 341-387 UPRR requests that the data recovery efforts be 
completed in ‘zones’ so that priority areas to be 
completed first are the wye and any portion on 
the new industrial lead. The secondary ‘zone’ 
would be any areas of proposed work along the 
mainline track including the Germann Siding 
extension and the Working Track. UPRR requests 
that the priority zone (as identified above) be 
completed first and approved for construction 
prior to the secondary zone due to the priority 
zone being critical path for the overall project 
schedule. 


 
The request was brought up during the Four 
Southern Tribes Meeting and also brought up 
for the consulting parties to consider during 
the MOA meeting.   


 Reviewers: Maura Jackson and Alison Stoltman, City of Mesa 


53 Stipulations III 
Professional 
Qualifications 


154 Question for ASM – Does the Secretary of Interior 
Standards for Principal Investigator reach the 
standards required for Arizona Antiquities Act. One 


Not addressed specifically in MOA. However, 
AAA standards for PI are more difficult than 
SOI standards.    
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archaeological site affected is U:10:2 on county, 
municipal as well as private land 


54 Stipulations III 
Professional 
Qualifications 


160 Replace “Indian Tribes” with “Native American 
Tribes” on line 108 the term “Native American 
Tribes” was used. 


This has been replaced. 


55 Stipulations IV Area of 
Potential Effect 


165 Take out “historic” and replace with “cultural” that 
includes historic and archaeological resources. 


Replaced with historic properties in keeping 
with regulation language. 


56 Stipulations VI Finding 
of Effect 


223 UP shall hire a cultural resource management 
company/qualified archaeologists to monitor. 


This has been added. 


57 Stipulations VIII B 
Historic Properties 
Treatment Plan 


243 A qualified archaeologist or with the aid of a 
cultural resources management company. 


This has been added. 


58 Stipulations VIII B 
Historic Properties 
Treatment Plan 


255 And repatriation. This has been added. 


59 Stipulations VIII B 
Historic Properties 
Treatment Plan 


287 And process for repatriation. This has been added. 


60 Stipulations XII 
Confidentiality 


402 Replace “Indian Tribes” with “Native American 
Tribes”. 


This has been replaced. 


61 Stipulations Curation 439 Replace “Indian Tribes” with “Native American 
Tribes”. 


This has been replaced. 


62 Attachment D 
Consulting Party 
Contact Information 


781 Remove Emily Early from the list. This has been deleted. 
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  MEMORANDUM OF AGREEMENT AMONG THE SURFACE TRANSPORTATION 1 


BOARD, THE ARIZONA STATE HISTORIC PRESERVATION OFFICER, AND THE UNION 2 


PACIFIC RAILROAD COMPANY,  3 


REGARDING 4 


DOCKET NO. FD 36501 – UNION PACIFIC RAILROAD COMPANY –  5 


CONSTRUCTION AND OPERATION EXEMPTION – IN MARICOPA COUNTY, 6 


ARIZONA 7 


WHEREAS, on June 30, 2022, the Union Pacific Railroad Company (UP) filed a petition with 8 


the Surface Transportation Board (Board) under 49 U.S.C. § 10502 for an exemption from the 9 


prior approval requirements of 49 U.S.C. § 10901 to construct and operate approximately 6.0 10 


miles of new rail line that would connect industrial properties to UP’s Phoenix Subdivision Main 11 


line in Maricopa County, Arizona (the Project) in Docket No. FD 36501; and 12 


WHEREAS, as defined in 36 C.F.R. § 800.3(a), the Board has determined that the Project 13 


constitutes an Undertaking subject to review under Section 106 of the National Historic 14 


Preservation Act of 1966, as amended (NHPA), 54 U.S.C. § 306108, and its implementing 15 


regulations (36 C.F.R. Part 800); and  16 


WHEREAS, the Board is the lead federal agency for this Undertaking, responsible for 17 


complying with the NHPA with respect to the Undertaking; and 18 


WHEREAS, the Board’s Office of Environmental Analysis (OEA) is responsible for carrying 19 


out the agency’s responsibilities under the NHPA and is preparing this Memorandum of 20 


Agreement (MOA) pursuant to Section 106 of the NHPA and pursuant to 36 C.F.R. Part 800 of 21 


the Advisory Council on Historic Preservation (ACHP)’s regulations implementing Section 106; 22 


and  23 


WHEREAS, OEA has defined the Area of Potential Effects (APE), which contains 24 


approximately 449 acres within portions of Sections 1 through 9 and 16 of Township 2 South, 25 


Range 7 East and Section 36 of Township 1 South, Range 7 East, as depicted on the U.S. 26 


Geological Survey’s Higley, Ariz., and Desert Well, Ariz., 7.5-minute topographic quadrangles.  27 


The APE is within southeastern Maricopa County, south of the Phoenix-Mesa Gateway Airport, 28 


as described and depicted in Attachment A; and 29 


WHEREAS, OEA prepared a cultural resources survey that identified four eligible sites (AZ 30 


U:10:2[ASM], AZ U:10:69[ASM], AZ U:10:152[ASM], and AZ U:10:275[ASM]) and two in-31 


use historic structures (Old Rittenhouse Road and Mesa to Winkelman Spur of the Southern 32 


Pacific Railroad) in the APE; and 33 


WHEREAS, OEA documented the cultural resources survey results in A Class III Cultural 34 


Resources Survey for the Union Pacific Railroad Company Pecos Industrial Rail Access and 35 


Train Extension (PIRATE) Project, Mesa and Queen Creek, Maricopa County, Arizona (Rainey 36 


and Stubing 2022), which OEA provided to the Consulting Parties and received State Historic 37 


Preservation Office (SHPO) concurrence on December 20, 2022; and  38 
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WHEREAS, OEA has determined, pursuant to 36 C.F.R. § 800.5(a), that the Undertaking would 39 


have an adverse effect on the four archaeological sites AZ U:10:2(ASM), AZ U:10:69(ASM), 40 


AZ U:10:152(ASM), and AZ U:10:275(ASM), which are eligible for the National Register of 41 


Historic Places (NRHP) under Criterion D (36 C.F.R. Part 63); and 42 


WHEREAS, of the two in-use historic structures (Old Rittenhouse Road and Mesa to 43 


Winkelman Spur of the Southern Pacific Railroad) also identified in the APE, only the Mesa to 44 


Winkelman Spur of the Southern Pacific Road is eligible for the NRHP under Criterion A, but it 45 


would not be adversely affected by the Undertaking as there would be no changes to the resource 46 


that would detract from its significance; and 47 


WHEREAS, the SHPO is authorized to enter into this MOA as a Signatory to fulfill their role of 48 


advising and assisting federal agencies in carrying out their Section 106 responsibilities under 49 


the NHPA and its implementing regulations at 36 C.F.R. §§ 800.2(c)(1)(i) and 800.6(b), and the 50 


SHPO is a Signatory to this MOA; and 51 


WHEREAS, UP has specific responsibilities under this MOA and is an Invited Signatory; and 52 


WHEREAS, all federal agencies have agreed that the Board is the lead federal agency 53 


responsible for compliance with Section 106 of the NHPA for this Undertaking; and  54 


WHEREAS, the Undertaking will require a permit from the U.S. Army Corps of Engineers 55 


(Corps), which has jurisdiction over activities that discharge dredge or fill into any waters of the 56 


United States under Section 404 of the Clean Water Act of 1972 (33 U.S.C. § 1344), the issuance 57 


of which requires Section 106 review for the Undertaking and pursuant to 36 C.F.R. § 800.3(f), 58 


the Corps has been included in Section 106 consultation and is invited to sign this MOA as a 59 


Concurring Party; and 60 


WHEREAS, the Federal Aviation Administration (FAA) administers regulations regarding 61 


airport-protected services, airspace notification, and filing requirements for structures that may 62 


be a potential hazard to air navigations, and the FAA has been included in Section 106 63 


consultation pursuant to 36 C.F.R. § 800.3(f) and has been invited to sign this MOA as a 64 


Concurring Party; and 65 


WHEREAS, the Phoenix-Mesa Gateway Airport (Airport) occupies the aviation infrastructure 66 


of the former Williams Air Force Base, which is adjacent to the Undertaking and the Airport has 67 


been included in Section 106 consultation pursuant to 36 C.F.R. § 800.3(f) and has been invited 68 


to sign this MOA as a Concurring Party; and 69 


WHEREAS, the Flood Control District of Maricopa County (FCDMC) manages the Rittenhouse 70 


and Ellsworth flood control channels and will review UP’s design plans for construction and 71 


operation of the Undertaking, which may require the approval of a right-of-way permit, and 72 


pursuant to 36 C.F.R. § 800.3(f), the FCDMC has been included in Section 106 consultation and 73 


is invited to sign this MOA as a Concurring Party; and  74 


WHEREAS, the Arizona State Land Department (ASLD) administers state trust land within the 75 


Undertaking’s APE, and a right-of-way permit will be needed to construct the Undertaking 76 
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within the existing agricultural leased lands between Merrill and Signal Butte Roads, and the 77 


ASLD has been included in Section 106 consultation pursuant to 36 C.F.R. § 800.3(f) and is 78 


invited to sign this MOA as a Concurring Party; and  79 


WHEREAS, the Arizona State Museum (ASM) has defined authorities and responsibilities 80 


under ARS §§ 41-841 through 41-844, for portions of the Undertaking on State Lands (defined 81 


as including state, county, city, and municipal lands) and under ARS § 41-865 for private lands, 82 


and the ASM has been included in Section 106 consultation pursuant to 36 C.F.R. § 800.3(f) and 83 


has been invited to sign this MOA as a Concurring Party; and  84 


WHEREAS, the Salt River Project (SRP) collectively refers to the Salt River Project 85 


Agricultural Improvement District, an agricultural improvement district organized under the laws 86 


of the State of Arizona and the Salt River Valley Water Users’ Association, a corporation 87 


organized under the laws of the Territory (now State) of Arizona, and there is SRP infrastructure 88 


within the APE, and the SRP has been included in Section 106 consultation pursuant to 36 89 


C.F.R. § 800.3(f) and has been invited to sign this MOA as a Concurring Party; and 90 


WHEREAS, the Undertaking includes land owned by the City of Mesa (City), and, within the 91 


Undertaking’s APE, the City has developed the Pecos Advanced Manufacturing Zone (PAMZ), 92 


which incentivizes industrial development and manufacturing operations by streamlining 93 


approvals and permits.  Due to the presence of the PAMZ, the City has been included in Section 94 


106 consultation pursuant to 36 C.F.R. § 800.3(f), and the City has been invited to sign this 95 


MOA as a Concurring Party; and  96 


WHEREAS, the Undertaking’s APE includes land owned by the Town of Queen Creek (Town), 97 


and, as such, the Town has been included in Section 106 consultation pursuant to 36 C.F.R. § 98 


800.3(f) and the Town has been invited to sign this MOA as a Concurring Party; and 99 


WHEREAS, the San Tan Historical Society and Arizona Museum of Natural History have 100 


interest in the archaeological and historic resources within the APE and have been included in 101 


Section 106 consultation pursuant to 36 C.F.R. § 800.3(f) and have been invited to sign as a 102 


Concurring Parties to this MOA; and 103 


WHEREAS, OEA has consulted with known Native American Tribes (Descendant 104 


Communities) that may attach religious or cultural importance to affected properties pursuant to 105 


36 C.F.R. § 800.2(c)(2)(ii)(A-F) and these tribes (Ak-Chin Indian Community, Gila River Indian 106 


Community, Hopi Tribe, Mescalero Apache Tribe, Pascua Yaqui Tribe, Pueblo of Zuni, Salt 107 


River Pima-Maricopa Indian Community, Tohono O’odham Nation, Tonto Apache Tribe, and 108 


Yavapai-Apache Nation) have been invited to sign as Concurring Parties to this MOA; and 109 


WHEREAS, OEA will seek and consider the views of the public, the Undertaking’s potential 110 


effects on historic properties, and the likely interests of the public in the effects on historic 111 


properties.  OEA will use its procedures for public involvement under the National 112 


Environmental Policy Act (NEPA) to solicit information and concerns about the historic 113 


properties from members of the public and will ensure an appropriate level of public 114 


involvement, in accordance with 36 C.F.R. § 800.2(c)(d)(3); and 115 
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WHEREAS, all days referred to in this MOA are calendar days, unless otherwise noted; and 116 


WHEREAS, in accordance with 36 C.F.R. § 800.6(a)(1), OEA has notified the ACHP of the 117 


adverse effect finding and provided the documentation specified in 36 C.F.R. § 800.11, and on 118 


December 22, 2022, ACHP chose not to participate in consultation pursuant to 36 C.F.R. 119 


§ 800.6(a)(1)(iii); and  120 


NOW, THEREFORE, the Board and the SHPO agree that this MOA shall be implemented in 121 


accordance with the following stipulations to take into account the effects of the Undertaking on 122 


historic properties.  123 


STIPULATIONS 124 


The Board, through OEA, shall ensure that the following measures are carried out for this 125 


Undertaking, and that all work shall meet the Secretary of the Interior’s Standards for 126 


Archaeology and Historic Preservation (SOI Standards; http://www/nps.gov/history/local-127 


law/arch_stnds_9.htm). 128 


I. Definitions 129 


The definitions and associated acronyms in Attachment B follow 36 C.F.R. § 800.16 130 


and are used within this MOA.  “Signatories” refers to signatories and invited 131 


signatories. 132 


II. Roles and Responsibilities 133 


The signatories agree that the Board is the lead agency for administering and 134 


implementing this MOA, and is responsible for ensuring that UP, as the Applicant, 135 


completes all the measures set forth in this MOA.  On behalf of the Board, OEA’s 136 


responsibilities under this MOA include consulting and coordinating with the 137 


consulting parties; conducting Government-to-Government consultation with the 138 


Tribes; ensuring that all signatories and invited signatories carry out their 139 


responsibilities; overseeing all cultural resource work undertaken by UP including 140 


any additional cultural resources inventory work, implementation of the historic 141 


property treatment plan (HPTP); reviewing and approving all submissions to the 142 


consulting parties, including the additional cultural resources inventory reports (if 143 


needed), the HPTP, and the preliminary and final data recovery reports; and seeking 144 


SHPO concurrence with all agency compliance decisions. 145 


III. Professional Qualifications  146 


A. UP shall retain a cultural resource contractor(s) of its choice (Contractor) that 147 


meets the Secretary of the Interior’s Professional Qualification Standards (36 148 


C.F.R. § 800.2(a)(1); 48 Federal Register [FR] 190, 44738-44739; September 29, 149 


1983) to complete all measures described below.  Cultural resources work for the 150 


Undertaking will be completed by an individual or under the direct supervision of 151 


an individual who meets the Secretary of Interior’s qualifications.   152 



http://www/nps.gov/history/local-law/arch_stnds_9.htm

http://www/nps.gov/history/local-law/arch_stnds_9.htm
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B. OEA acknowledges that Native American Tribes possess special expertise in 153 


assessing the eligibility of historic properties that may possess religious and 154 


cultural significance to the Tribes.  155 


IV. Area of Potential Effects  156 


A. The APE for direct effects includes all areas within which potential effects to 157 


historic properties could occur.  The APE includes the following components:  158 


3.4 miles along the existing UP Phoenix Subdivision rail line between Power and 159 


Ellsworth Roads for the wye that would connect the Phoenix Subdivision to the 160 


proposed rail line; 7.1 miles of proposed new rail line alternatives that begin at a 161 


wye connection to UP’s Phoenix Subdivision main line and extend to the 162 


northeast and east; and 2.21 miles along roadway connections.  Additionally, a 163 


run-around track would be constructed within the APE west of Signal Butte 164 


Road.  The APE averages between 200 and 300 feet wide, including a buffer of 165 


100 feet (50 feet on either side of the construction footprint) (see Attachment A).  166 


B. The APE for indirect effects includes areas subject to auditory, visual, or vibration 167 


effects from the proposed Undertaking that are within a half-mile of the proposed   168 


rail line or where consultation identifies the need to expand this indirect APE in 169 


certain locations. 170 


C. The APE for the cumulative effects is the same as that for the direct and indirect 171 


effects combined. 172 


V. Identification of Historic Properties and Additional Cultural Resources 173 


Inventory 174 


A. A Class III Cultural Resources Survey (Rainey and Stubing 2022) was conducted 175 


for this Project that included a detailed Class I inventory of all previously 176 


recorded cultural resources within a 0.5-mile area of the APE.  All previously 177 


recorded sites within the Project APE were revisited, and when new materials 178 


were identified in the Project APE, the existing site boundaries were expanded to 179 


incorporate the new materials.  No newly recorded sites were identified during the 180 


survey. 181 


B. Two parcels were not systematically surveyed during the initial cultural resources 182 


study due to permission issues and ground visibility.  UP shall inventory these 183 


areas for cultural resources after acquisition of the parcels but prior to 184 


construction activities.  UP will prepare an addendum report that will be drafted to 185 


document the results of the additional survey and provide that report to OEA for 186 


review and approval.  OEA will provide the approved addendum report to the 187 


Consulting Parties to this MOA for a thirty (30) day review period.   188 


 189 


C. In the event that Project redesign or construction variances require additional 190 


cultural resources inventory, UP will inventory the new areas prior to 191 


authorization of any ground-disturbing activities.  UP will prepare an addendum 192 
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report to document the results of any additional survey and provide that report to 193 


OEA for review and approval.  OEA will provide the approved addendum report 194 


to the Consulting Parties to this MOA for a thirty (30) day review period. 195 


VI. Evaluation of Historic Properties 196 


A. OEA has evaluated and will evaluate the historic significance of the sites in 197 


accordance with 36 C.F.R. § 800.4(c)(1) following the National Register Bulletins 198 


15 and 38.  For portions of the APE that have been inventoried to date, OEA has 199 


provided the Consulting Parties with an opportunity to review and comment on 200 


the eligibility of sites identified within the APE.  201 


B. In the event that additional sites are identified in any previously unsurveyed 202 


parcels, the sites will be evaluated in accordance with Stipulation V(C).  The 203 


NRHP evaluation of any new site will be provided to the Consulting Parties for 204 


their review and comment.  205 


VII. Finding of Effect 206 


A. OEA has determined the effect of the Undertaking on historic properties, taking 207 


into consideration the direct, indirect, and reasonably foreseeable effects of the 208 


Undertaking that may occur later in time, may be further removed in the distance, 209 


or may be cumulative.  In consultation with the SHPO, OEA has determined that 210 


the Undertaking will have an adverse effect as defined in 36 C.F.R. § 800.5(a)(1).  211 


The Consulting Parties have been notified of the adverse effect.  212 


B. Where possible, UP shall avoid or minimize impacts to historic properties through 213 


the redesign of Project elements and by placing infrastructure outside of 214 


archaeological site boundaries.  During construction, UP shall fence sensitive 215 


archaeological sites to protect them and shall monitor construction activities near 216 


site areas within a buffer zone.  UP shall retain a Contractor that meets the 217 


qualifications outlined in Stipulation III of this MOA to conduct cultural 218 


resources monitoring, as needed.  Where historic properties cannot be avoided, 219 


OEA and UP shall ensure that impacts to the historic properties are mitigated 220 


through the development and implementation of an HPTP.  221 


VIII. Historic Properties Treatment Plan 222 


A. OEA shall direct UP to develop an HPTP in consultation with the Consulting 223 


Parties to this MOA.  The HPTP will define the specific field methodologies to be 224 


used for archaeological data recovery at sites AZ U:10:2(ASM), AZ 225 


U:10:69(ASM), AZ U:10:152(ASM), and AZ U:10:275(ASM); the procedures to 226 


be followed for archaeological monitoring of the Undertaking’s construction 227 


activities as described in Stipulation VII(A); and the process for unanticipated 228 


encounters of additional historic properties or human remains, animal funerary 229 


remains, sacred ceremonial objects, and objects of national or tribal patrimony 230 


and during construction within the APE that may be affected by the Undertaking. 231 
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OEA shall ensure that the HPTP is consistent with the Secretary of Interior’s 232 


Standards and Guidelines for Archaeological Documentation (48 FR 190, 44734-233 


44737; September 29, 1983), ACHP’s Treatment of Archaeological Properties: A 234 


Handbook (November 5, 1980), and the Rules Implementing the Arizona 235 


Antiquities Act (ARS §§ 41-841 through 41-844), and that it shall be approved 236 


and implemented prior to construction.  237 


B. UP shall prepare and submit the draft HPTP to OEA for review and approval.  238 


Once approved by OEA, OEA will submit the draft HPTP to the Consulting 239 


Parties for review and comment for a period of thirty (30) days and shall then 240 


submit a revised draft HPTP to the Consulting Parties within fourteen (14) days of 241 


receipt of the Consulting Parties’ comments.  The HPTP shall include the 242 


following: 243 


• Previous research results relevant to the Undertaking and a research design 244 


that discusses the research questions to be addressed through data recovery, 245 


archival research, documentation, and interpretation, with an explanation of 246 


their relevance and importance. 247 


• Identification of properties or portions of the properties where data recovery is 248 


to be carried out, any property or portion of property that would be affected by 249 


the Undertaking without treatment, and a rationale for untreated portions (e.g., 250 


discussion of the sampling strategy). 251 


• Data recovery expectations and level of effort (in text and depicted on site 252 


plan view maps) to be expended on the treatment of sites, including treatment 253 


locations and sampling methods, sample size, and procedures for selecting 254 


specific sample units. 255 


• Archival, field, and laboratory methods to be used, with an explanation of 256 


their relevance to the research questions.  257 


• Tribal consultation results regarding incorporating tribal perspectives into the 258 


cultural history, research design, analysis, interpretation, data 259 


recovery/methodology, and repatriation of human remains, animal funerary 260 


remains, sacred ceremonial objects, and objects of national or tribal patrimony 261 


sections. 262 


• Provisions for conducting Traditional Cultural Property (TCP) evaluation and 263 


cultural landscape studies.  These studies would be conducted by a 264 


professional Contractor meeting the qualifications outlined in Stipulation III.   265 


• Provisions for the preparation of a historic context study of the Queen Creek 266 


area that would include tribal collaboration, data recovery results, relevant 267 


cultural landscape study, and applicable background research.  268 


  269 
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• Protocol for documenting and repatriating human remains, animal funerary 270 


remains, sacred ceremonial objects, and objects of national or tribal 271 


patrimony.  In the event that human remains, animal funerary remains, sacred 272 


ceremonial objects, and objects of national or tribal patrimony are 273 


encountered, a description will be included of the methods and procedures for 274 


the recovery, inventory, treatment, and repatriation procedures that is 275 


consistent with the Burial Discovery Agreement drafted for this Undertaking. 276 


• Methods to be used in managing and disseminating the resultant data to the 277 


professional community and the public, including a proposed schedule for 278 


Undertaking tasks and a schedule for submitting draft and final reports 279 


(preliminary data recovery reports and data recovery reports) to OEA, which 280 


shall then distribute the approved documents to the Consulting Parties for 281 


review and comment.  282 


• Strategy for a public outreach program with the goal of disseminating 283 


information about the results of the cultural resources investigations to the 284 


public.  Some examples of public outreach programs include interpretative 285 


signage at the property, site tours, print media, electronic media, presentations 286 


and lectures, the historic context study, and ways to enhance local heritage 287 


education curriculum.  UP, in consultation with OEA, shall develop one or 288 


more of these approaches that are most appropriate based on the results of the 289 


archaeological investigation. 290 


• Project suspension/termination plan that stipulates the procedures to be 291 


followed if the Project is halted during data recovery for any reason.  The plan 292 


shall outline the steps needed to complete any data recovery or other treatment 293 


measures that are in progress at the time of Project termination.  Additionally, 294 


the plan shall include a component outlining how documenting, interpretating, 295 


reporting, and curating ancestral remains and associated sacred materials will 296 


be completed.  297 


• Discussion of permits, personnel qualifications, construction personnel 298 


education and safety plans, coordination, and cultural sensitivity training.  299 


• Proposed disposition and curation of recovered materials and records in 300 


accordance with relevant federal, state, municipal, and private ordinances: 301 


NHPA; Arizona Antiquities Act (ARS §§ 41-841 through 41-844; State 302 


Historic Preservation Act (ARS §§ 41-861 through 41-864); and ARS §§ 41-303 


865. 304 


• Procedures for monitoring, evaluating, and treating encounters of unexpected 305 


or newly identified cultural resources during construction of the Undertaking.  306 


In the event that any such cultural deposits associated within the sites are 307 


encountered, the procedures in the monitoring and discovery plan (MDP), a 308 


component of the HPTP, will be followed.  309 
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C. OEA shall submit the draft HPTP to the Signatories, Invited Signatories, and 310 


Concurring Parties to this MOA for a thirty (30) day review period.  311 


1. If any Consulting Party fails to respond with comments within thirty (30) days 312 


of receipt of the initial submission of the HPTP, OEA shall follow up with the 313 


Party by phone call or electronic mail.  If the Party does not respond within 314 


seven (7) days of OEA’s follow-up, OEA’s responsibilities under this 315 


Stipulation are fulfilled.  316 


2. If, as a result of this review, Consulting Parties determine that revisions of the 317 


HPTP are necessary, OEA shall direct UP to revise the HPTP.  OEA shall 318 


provide the revised plan to all Parties for their review.  The Parties shall have 319 


thirty (30) days from receipt of the revised plan to comment on any revisions 320 


proposed.  If any Party does not respond within fourteen (14) days, OEA shall 321 


follow up with the Party by phone call or electronic mail.  If the Party does 322 


not respond within sixteen (16) days of OEA’s follow-up, OEA’s 323 


responsibility under this Stipulation is fulfilled. 324 


3. OEA shall ensure that any written comments received are considered during 325 


final HPTP preparation. 326 


4. OEA shall provide the final HPTP to all Parties to this MOA. 327 


IX. Tribal Consultation 328 


A. OEA shall conduct government-to-government consultation for the purposes of 329 


identifying, evaluating, documenting, and mitigating adverse impacts to 330 


properties of religious and cultural significance to Tribes as identified during the 331 


Section 106 consultation process. 332 


B. Tribes that might attach religious and cultural significance to historic properties in 333 


the APE have been identified by OEA and have been invited to be Consulting 334 


Parties for this Undertaking. 335 


C. OEA shall continue to conduct government-to-government consultation with 336 


Tribes throughout the duration of the Undertaking.  337 


D. OEA acknowledges that each Tribe defines government-to-government 338 


consultation differently and will work individually with interested Tribes to 339 


accommodate their preferences.  340 


E. Consultation has been initiated through formal consultation letters transmitted 341 


electronically.  Continuing consultation may also include video conferences, in-342 


person meetings, in-field meetings, or other type of meeting, as dictated by tribal 343 


preference.   344 


F. Tribal consultation may also include ethnographic studies to aid in tribal 345 


identification and evaluation efforts.  346 
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X. Completion of Data Recovery Efforts, Construction Initiation, and Draft Data 347 


Recovery Report 348 


A. Upon completion of data recovery efforts, OEA shall direct UP to set up a site 349 


visit(s) for the Consulting Parties to review the adequacy of the field 350 


investigations per the HPTP.  Upon completion of the in-field consultation, OEA 351 


shall provide written notes of the in-field consultation session(s) and shall email 352 


the notes to all Consulting Parties.  The notes shall include a list of attendees; 353 


relevant exhibits; and concise descriptions of discussions held, agreements made, 354 


and concurrences or objections received during the meeting.  Consulting Parties 355 


shall have seven (7) days to review the in-field consultation notes and provide 356 


comments to OEA.  OEA shall take any received comments into consideration 357 


and amend the in-field notes, as appropriate.  In the event the in-field notes are 358 


amended, the revised in-field notes shall be redistributed to all Consulting Parties.  359 


B. UP shall prepare a preliminary data recovery report and provide it to OEA for 360 


review.  This report shall incorporate the results of the data recovery program and 361 


address any comments received during the site visit(s).  Once OEA has approved 362 


this report, it shall be provided to the Consulting Parties, who shall have fourteen 363 


(14) days from receipt to review and provide written comments to OEA.  If any 364 


Party does not respond within this review period, OEA shall follow up with the 365 


Party to see if they have any comments.  If a Party does not respond within 366 


fourteen (14) days of OEA’s follow-up, OEA’s responsibility under this 367 


Stipulation is fulfilled. 368 


C. Following fulfilment of Stipulation X(B), resolution of the comments from the 369 


Consulting Parties in the preliminary data recovery report, and concurrence from 370 


SHPO on the completion of the data recovery program, OEA, at its discretion and 371 


pending compliance with all other applicable laws and regulations, may authorize 372 


UP to begin construction on lands under any ownership or jurisdiction, subject to 373 


the appropriate jurisdiction’s right of entry and right-of-way requirements, where 374 


provisions of the final HPTP have been implemented.   375 


D. After completing fieldwork and Stipulation X(C), UP shall prepare a draft data 376 


recovery report that summarizes all documentation, interpretations, and syntheses.  377 


UP shall provide the draft report to OEA for review within 1 year of the 378 


completion of the fieldwork.  Once OEA has approved this report, UP shall 379 


distribute it to the Consulting Parties for review and comment within a thirty (30) 380 


day review period. 381 


E. OEA shall ensure that the Consulting Parties’ comments on the draft data 382 


recovery report are addressed in the revised report, to be prepared by UP.  Once 383 


revisions to the draft data recovery report have been completed, all Consulting 384 


Parties shall have twenty (20) days from receipt to review the revisions and 385 


provide written comments to OEA.  If any Consulting Party does not respond 386 


within twenty (20) days, OEA shall follow up with the Party.  If the Party does 387 
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not respond within seven (7) days of OEA’s follow-up, OEA’s responsibility 388 


under this Stipulation is fulfilled. 389 


F. OEA shall ensure that any written comments received are taken into account 390 


during preparation of the final data recovery report.  Substantive comments may 391 


require further review following Stipulation X(E). 392 


G. The final data recovery report shall be prepared by UP and approved by OEA.  393 


Once approved, UP shall distribute the final data recovery report to all Parties to 394 


the MOA. 395 


XI. Communication Among Parties to the MOA 396 


A. Electronic mail (email) may serve as the official correspondence method for all 397 


communications regarding this MOA and its provisions.  Attachment C provides a 398 


list of contacts and email addresses.  Contact information in Attachment C may be 399 


updated as needed without an amendment to this Agreement.  It is the 400 


responsibility of each Consulting Party to immediately inform OEA of any 401 


change in name, email address, or phone number of any point of contact.  OEA 402 


will forward this information to all Consulting Parties. 403 


B. In discussion with the Consulting Parties, OEA may elect to create a Project-404 


specific SharePoint website to maintain the draft final version of the data recovery 405 


report that will be distributed electronically to the Consulting Parties.  Consulting 406 


Parties may request a bound hard copy instead of an electronic version.  407 


XII. Confidentiality 408 


The Board shall maintain confidentiality of sensitive information regarding historic 409 


properties with religious or cultural significance to Native American Tribes to the 410 


maximum extent allowed by federal and state law.  However, any documents or 411 


records that the Board has in its possession are subject to the Freedom of Information 412 


Act (FOIA) (5 U.S.C. § 552) and its exemptions, as applicable.  The Board shall 413 


evaluate whether a FOIA request for records or documents would involve a sensitive 414 


historic property or a historic property with religious or cultural significance to a 415 


Tribe.  If such documents contain information that the Board is authorized to 416 


withhold from disclosure by other statues, including Section 304 of the NHPA, then 417 


the Board, through OEA, would consult with the Keeper of the NRHP and the ACHP 418 


regarding withholding the sensitive information.  If a tribally sensitive property is 419 


involved, the Board, through OEA, shall also consult with the relevant Tribe prior to 420 


making a determination in response to a FOIA request.   421 


XIII. Public Participation 422 


OEA shall seek and consider public views in a manner that reflects the nature and 423 


complexity of the Undertaking and its potential effects on historic properties and the 424 


likely interest of the public in the effects on historic properties.  OEA shall use the 425 







 


Draft 2 MEMORANDUM OF AGREEMENT AMONG THE SURFACE TRANSPORTATION BOARD,  


THE ARIZONA STATE HISTORIC PRESERVATION OFFICER, AND THE UNION PACIFIC RAILROAD COMPANY,  


PURSUANT TO 36 C.F.R. PART 800 REGARDING DOCKET NO. FD 36501 UNION PACIFIC RAILROAD COMPANY CONSTRUCTION 
AND OPERATION EXEMPTION IN MARICOPA COUNTY, ARIZONA (2/8/23) 


P a g e  | 12 


procedures for public involvement under NEPA to solicit information and concerns 426 


about historic properties from members of the public.  OEA shall ensure that an 427 


appropriate level of public involvement is provided, in accordance with 428 


36 C.F.R. § 800.2(d)(2).  OEA shall ensure that environmental documents include 429 


information on historic properties that will be affected by the Undertaking, consistent 430 


with Section 304 of the NHPA.  OEA shall ensure public access to findings made 431 


pursuant to this MOA and subject to Section 304 of the NHPA and consider 432 


comments and objections by members of the public in a timely manner.  433 


XIV. Emergencies 434 


Should an emergency situation occur that represents an imminent threat to public 435 


health or safety or creates a hazardous condition, UP shall immediately notify OEA.  436 


OEA shall then immediately notify the ACHP and the SHPO of the condition that has 437 


initiated the situation and the measures taken to respond to the emergency or 438 


hazardous condition.  Should the ACHP and/or the SHPO desire to provide technical 439 


assistance to OEA, they shall submit comments within seven (7) days from 440 


notification if the nature of the emergency or hazardous condition allows for such 441 


coordination. 442 


 443 


XV. Curation 444 


OEA and UP shall ensure that all artifacts, samples, and records resulting from data 445 


recovery are curated in accordance with 36 C.F.R. Part 79, except as determined 446 


through consultation with Native American Tribes and carried out in accordance with 447 


federal and state laws pertaining to the treatment and disposition of human remains, 448 


animal funerary remains, sacred ceremonial objects, and objects of national or tribal 449 


patrimony.  If artifacts, samples, and records resulting from investigations on lands 450 


owned, controlled, or operated by the state of Arizona, then those materials are to be 451 


curated at ASM.  ASM’s standards and guidelines shall be followed.  452 


XVI. Annual Review of the MOA; Annual Report and Annual Meeting 453 


A. Implementation and operation of this MOA shall be evaluated on an annual basis 454 


by all of the Consulting Parties.  OEA shall be responsible for distributing the 455 


annual report to all Parties and requesting whether the Parties would like to meet 456 


to discuss the annual report.  The annual report shall minimally include the 457 


following: 458 


• Historic property surveys and results; 459 


• Status of mitigation activities; 460 


• Ongoing and completed public education activities; 461 


• Any issues that are affecting or may affect OEA’s ability to continue to 462 


meet the terms of the MOA; 463 
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• Any disputes and objections received, and how they were resolved;  464 


• Any additional Parties that have become Signatories or Concurring Parties 465 


to this MOA in the past year; and 466 


• Proposed plans for next year’s activities. 467 


B. If the Consulting Parties elect to convene a virtual meeting to discuss the annual 468 


report, OEA shall schedule a meeting on or near the anniversary date of execution 469 


of this MOA.  At the annual meetings, the Consulting Parties shall review the 470 


effectiveness and application of this MOA.  If the Parties do not elect to convene 471 


a meeting, the annual report distribution shall be considered fulfillment of this 472 


Stipulation. 473 


C. Within fourteen (14) days after the annual meeting, OEA shall summarize the 474 


meeting, including proposed actions and how they are to be addressed, in a letter 475 


to the Consulting Parties.  Consulting Parties shall have twenty (20) days to 476 


review and comment on the meeting notes and, if necessary, provide OEA with 477 


any edits to the meeting notes.  If changes are needed, OEA shall provide revised 478 


meeting notes within thirty (30) days of receipt of comments and shall provide the 479 


final notes to the Consulting Parties. 480 


XVII. Post-Review Encounters 481 


If new cultural resources are encountered during construction or if unanticipated 482 


effects on historic properties are identified, OEA shall direct UP to implement the 483 


Project-specific MDP that is part of the HPTP. 484 


A. In the event that an encounter of human remains, animal funerary remains, sacred 485 


ceremonial objects, and objects of national or tribal patrimony, OEA shall ensure 486 


that UP follows the procedures outlined in the HPTP and the Project’s Burial 487 


Discovery Agreement. 488 


B. In the event that an encounter of archaeological or historic material not associated 489 


with ancestral remains occurs, OEA shall ensure that UP follows procedures 490 


detailed in the MDP of the HPTP.  OEA shall require that any cultural resources 491 


discovered by UP during construction or other ground-disturbing activities be 492 


treated promptly in consultation with appropriate parties and in accordance with 493 


all applicable laws.  UP shall cease all ground-disturbing activities within 100 feet 494 


(30 meters) of any encounter and notify OEA of the encounter within 48 hours.  495 


OEA will notify SHPO and the ASM of the encounter. 496 


C. OEA shall confer with all of the Consulting Parties on the eligibility of the newly 497 


discovered cultural resources.  If eligible, OEA shall ensure that treatment 498 


measures follow the final HPTP.  UP shall prepare a letter report detailing the 499 


encounter, documenting the eligibility of the resource, and summarizing how it 500 


will be addressed based on the previously agreed upon guidelines in the HPTP. 501 
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This letter report shall be submitted to OEA for review and approval.  Once 502 


approved, OEA shall distribute the letter report to the Consulting Parties, and the 503 


Consulting Parties shall have seven (7) days to respond to the letter report with 504 


comments.  If any Party (excluding the SHPO and the ASM) does not respond 505 


within seven (7) days of OEA’s follow-up, OEA shall authorize UP to proceed 506 


with the agreed upon protocols outlined in the MDP.   507 


XVIII. Dispute Resolution 508 


A. Should any Consulting Party to this MOA object to any actions proposed or the 509 


manner in which the terms of the MOA are implemented, OEA shall consult with 510 


the objecting Party to resolve the objection.  If OEA determines that the 511 


objections cannot be resolved, OEA shall: 512 


1. Forward all documentation relevant to the dispute, including OEA’s proposed 513 


resolution, to the ACHP.  The ACHP shall provide OEA with its opinion on 514 


the resolution of the objection within thirty (30) days of receiving adequate 515 


documentation.  OEA shall prepare a final decision that will take into account 516 


any timely opinions or comments regarding the dispute from the ACHP, 517 


Signatories, Invited Signatories, and Concurring Parties and provide them 518 


with a copy of the final decision.  OEA shall then proceed according to its 519 


final decision. 520 


2. If the ACHP does not provide comments regarding the dispute within the 521 


thirty (30) day allotted time period, OEA may make a final decision on the 522 


dispute and proceed accordingly.  Prior to reaching such a final decision, OEA 523 


shall prepare a written response that will take into account any timely 524 


comments regarding the dispute from the Signatories, Invited Signatories, and 525 


Concurring Parties to the MOA and provide them and the ACHP with a copy 526 


of such written response. 527 


B. Any recommendation or comment provided by the ACHP shall be understood to 528 


pertain only to the subject of the dispute.  OEA’s responsibility to carry out all 529 


actions under this Agreement that is not the subject of the dispute shall remain 530 


unchanged. 531 


XIX. Amendments 532 


If any Signatory or Invited Signatory determines an amendment to its terms is needed, 533 


that Party shall immediately notify OEA and request an amendment.  The proposed 534 


amendment shall be submitted in draft form with the request.  The Signatories and 535 


Invited Signatories to this MOA shall consult to review and consider such an 536 


amendment.  If the Signatories and Invited Signatories agree to the amendment, the 537 


amendment shall become effective on the date it is signed by all Signatories.  OEA 538 


shall file any amendments with the ACHP and provide copies of the executed 539 


amendment to the Parties of this MOA. 540 
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XX. Duration 541 


This MOA shall commence upon execution by the Board and the SHPO.  This MOA 542 


shall remain in effect until the completion of all mitigation commitments hereto 543 


specified, or for ten (10) years from the date of its execution, whichever is earlier and 544 


subject to the below paragraph. 545 


At least six (6) months prior to the tenth (10) anniversary of the MOA execution date, 546 


the Signatories and Invited Signatories shall consult to determine whether this MOA 547 


should be extended.  If the Signatories and Invited Signatories agree to extend the 548 


MOA, the Board, through OEA, shall update it as needed, in consultation with all 549 


Signatories and Invited Signatories.  Unless otherwise agreed by and between the 550 


Signatories, the extended MOA must be signed and executed by all Signatories and 551 


Invited Signatories prior to the tenth (10) anniversary of its date of execution. 552 


XXI. Termination 553 


In the event that any Signatory or Invited Signatory determines that its terms will not 554 


or cannot be carried out, that Party shall immediately consult with the other 555 


Signatories and Invited Signatories to attempt to develop an amendment per 556 


Stipulation XIV.  If within thirty (30) days (or another time period agreed to by all  557 


Signatories and Invited Signatories), an amendment cannot be reached, any Signatory 558 


or Invited Signatory may terminate the MOA upon written notification to the other 559 


Signatories. 560 


 561 


Once the MOA is terminated and prior to work continuing on the Undertaking, OEA 562 


must either (a) execute an Agreement pursuant to 36 C.F.R. § 800.6 or (b) request, 563 


take into account, and respond to the comments of ACHP under 36 C.F.R. § 800.7.  564 


OEA shall notify the Signatories and Invited Signatories as to the course of action it 565 


will pursue. 566 


XXII. Counterpart Signatures 567 


This MOA may be executed in multiple counterparts, each of which, when assembled 568 


to include an original signature for each Party to sign this MOA, will constitute a 569 


complete and fully executed original.  All such fully executed original counterparts 570 


collectively constitute a single MOA.  Signatures transmitted by fax, electronic mail 571 


(in PDF format), and electronic signature are also permitted as binding signatures to 572 


this MOA.  573 


Execution of this MOA by the Board and the SHPO and implementation of its terms are 574 


evidence that OEA has considered the effects of the Undertaking on historic properties and 575 


afforded the ACHP an opportunity to comment.  576 
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MEMORANDUM OF AGREEMENT AMONG THE SURFACE 577 


TRANSPORTATION BOARD, THE ARIZONA STATE HISTORIC 578 


PRESERVATION OFFICER, AND THE UNION PACIFIC RAILROAD 579 


COMPANY   580 


REGARDING  581 


DOCKET NO. FD 36501 UNION PACIFIC RAILROAD COMPANY 582 


CONSTRUCTION AND OPERATION EXEMPTION IN MARICOPA 583 


COUNTY, ARIZONA  584 


 585 


SIGNATORY 586 


 587 


Surface Transportation Board 588 


 589 


Signature:________________________________________________ 590 


Danielle Gosselin, Director, Office of Environmental Analysis 591 


 592 


 593 


Date: ____________________________________________________ 594 


 595 


  596 
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MEMORANDUM OF AGREEMENT AMONG THE SURFACE 597 


TRANSPORTATION BOARD, THE ARIZONA STATE HISTORIC 598 


PRESERVATION OFFICER, AND THE UNION PACIFIC RAILROAD 599 


COMPANY  600 


REGARDING  601 


DOCKET NO. FD 36501 UNION PACIFIC RAILROAD COMPANY 602 


CONSTRUCTION AND OPERATION EXEMPTION IN MARICOPA 603 


COUNTY, ARIZONA  604 


 605 


SIGNATORY 606 


 607 


Arizona State Historic Preservation Officer 608 


 609 


Signature:________________________________________________ 610 


Kathryn Leonard, Arizona State Historic Preservation Officer 611 


 612 


 613 


Date: ____________________________________________________ 614 


 615 


  616 
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MEMORANDUM OF AGREEMENT AMONG THE SURFACE 617 


TRANSPORTATION BOARD, THE ARIZONA STATE HISTORIC 618 


PRESERVATION OFFICER, AND THE UNION PACIFIC RAILROAD 619 


COMPANY   620 


REGARDING  621 


DOCKET NO. FD 36501 UNION PACIFIC RAILROAD COMPANY 622 


CONSTRUCTION AND OPERATION EXEMPTION IN MARICOPA 623 


COUNTY, ARIZONA  624 


 625 


INVITED SIGNATORY 626 


 627 


Union Pacific Railroad Company 628 


 629 


Signature:________________________________________________ 630 


 631 


 632 


Date: ____________________________________________________ 633 


  634 
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ATTACHMENT A: PROJECT APE  635 


The APE for direct effects includes all areas within which potential effects to historic resources 636 


could occur.  The APE includes the following components:  3.4 miles along the existing UP 637 


Phoenix Subdivision rail line between Power and Ellsworth Roads for the wye that would 638 


connect the Phoenix Subdivision to the proposed rail line; 7.1 miles of proposed new rail line 639 


alternatives that begin at a wye connection to the UP Phoenix Subdivision main line and extend 640 


to the northeast and east; and 2.21 miles along roadway connections.  Additionally, a run-around 641 


track would be constructed within the APE west of Signal Butte Road.  The APE averages 642 


between 200 and 300 feet wide, including a buffer of 100 feet (50 feet on either side of the 643 


construction footprint). 644 


The APE for indirect effects would include areas subject to auditory, visual, or vibrational effects 645 


from the proposed Pecos Industrial Rail Access and Train Extension Rail Line and is within a 646 


half- mile of the proposed new rail line or where consultation identified the need to expand this 647 


APE in certain locations. 648 


The APE for the cumulative effects will be the same as that for the direct and indirect effects 649 


combined. 650 


 651 
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 652 


Figure A-1. Location of APE (1 of 2) 653 
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 654 


Figure A-2. Location of APE (2 of 2)655 
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ATTACHMENT B: ACRONYMS, ABBREVIATIONS, AND 656 


DEFINITIONS 657 


A. Acronyms and Abbreviations 658 


ACHP Advisory Council on Historic Preservation 659 


Agreement memorandum of agreement (this Agreement) 660 


APE Area of Potential Effects 661 


ARS Arizona Revised Statutes 662 


ASLD Arizona State Land Department 663 


ASM Arizona State Museum 664 


Board   Surface Transportation Board 665 


C.F.R.  Code of Federal Regulations 666 


FOIA  Freedom of Information Act 667 


FR   Federal Register 668 


HPTP  historic properties treatment plan 669 


MDP  monitoring and discovery plan 670 


MOA  memorandum of agreement 671 


NEPA  National Environmental Policy Act 672 


NHPA  National Historic Preservation Act 673 


NRHP  National Register of Historic Places 674 


OEA  Office of Environmental Analysis (part of the Board) 675 


PAMZ  Pecos Advanced Manufacturing Zone 676 


SHPO  State Historic Preservation Officer 677 


TCP  Traditional Cultural Property 678 


UP   Union Pacific Railroad Company 679 


U.S.C.  United States Code 680 


B. Definitions 681 


1. Adverse Effect occurs when an undertaking may alter, directly or indirectly, any of the 682 


characteristics that qualify a historic property for inclusion in the National Register of 683 


Historic Places (NRHP) in a manner that would diminish the integrity of the property’s 684 


location, design, setting, materials, workmanship, feeling, or association (see criteria of 685 


adverse effect at § 800.5(a)(1) of Title 36 of the Code of Federal Regulations 686 


(36 C.F.R. § 800.5[a][1]). 687 


2. Advisory Council on Historic Preservation (ACHP) is an independent federal agency 688 


established pursuant to Section 201 of the National Historic Preservation Act (NHPA).  689 


Under Section 106 of the NHPA, the ACHP must be afforded an opportunity to comment 690 


on federal, federally assisted, or federally licensed undertakings that may affect historic 691 


properties.  692 


  693 
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3. Archaeological Site generally means any material remains of past human life or activities 694 


in history or prehistory that are of archaeological interest, including, but not limited to, 695 


pottery, basketry, bottles, weapons, projectiles, tools, structures or portions of structures, 696 


pit houses, rock paintings, rock carvings, intaglios, graves, human remains, or any portion 697 


or piece of any of the foregoing items that are of human design, manufacture, possession, 698 


or use.  699 


4. Area of Potential Effect (APE) means the geographic area(s) within which an undertaking 700 


may cause changes in the character or use of historic properties, if any such properties 701 


exist.  The APE is influenced by the nature and scale of an undertaking and may be 702 


different for different kinds of effects caused by the undertaking (36 C.F.R. § 800.16[d]).  703 


The APE must include all areas of direct, indirect, and reasonably foreseeable cumulative 704 


effects, including, but not limited to, staging areas, temporary construction easements, 705 


access roads, and utility corridors. 706 


5. Arizona State Land Department administers state trust land within Arizona.  They have 707 


defined authorities and responsibilities for disposition and permitting of state trust land.  708 


6. Arizona State Museum is the curation repository for the state of Arizona.  They have 709 


defined authorities and responsibilities for permitting on state, county, city, and 710 


municipal lands.  Additionally, they have responsibilities for encounters of human 711 


remains, animal funerary remains, sacred ceremonial objects, and objects of national or 712 


tribal patrimony on privately owned and state lands.  713 


7. Concurring Parties are those interested parties who may be asked to sign a memorandum 714 


of agreement (MOA) but do not have the rights to amend or terminate the MOA. 715 


8. Consulting Parties have consultative roles in the Section 106 process and include the 716 


State Historic Preservation Officer (SHPO); Tribal Historic Preservation Officer; Indian 717 


Tribes, land managing agencies, and local governments; applicants for federal assistance, 718 


permits, licenses or other approvals; and any party with a demonstrated legal or economic 719 


relation to the undertaking or concern with the undertaking’s effect on historic properties 720 


(36 C.F.R. § 800.2[C]).  Consulting parties may be invited to be concurring parties or 721 


signatories to an MOA. 722 


9. Cultural Resources Survey refers to the study of an area to identify the cultural resources 723 


in that area or that may be present.  This term includes Class I, Class II, and Class III 724 


surveys.  Class I means a literature review/records overview.  Class II means a sample 725 


inventory conducted in the field at less than 100 percent coverage.  Class III means an 726 


intensive inventory conducted in the field at 100 percent survey coverage as defined by 727 


SHPO. 728 


10. Environmental Assessment is an environmental analysis prepared pursuant to the 729 


National Environmental Policy Act to determine whether a federal action would 730 


significantly affect the environment and thus require a more detailed environmental 731 


impact statement. 732 
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11. Historic Property is any prehistoric or historic district, site, building, structure, or object 733 


included in, or eligible for inclusion in, the NRHP.  This term includes artifacts, records, 734 


and remains that are related to and located within such properties.  The phrase “eligible 735 


for inclusion on the NRHP” means properties formally determined as such by the 736 


Secretary of the Interior or by a federal agency in consultation with SHPO.  Properties 737 


that have been determined eligible for inclusion are accorded the same protections as 738 


properties listed in the NRHP (36 C.F.R. § 800.16[1][1]). 739 


12. Historic Property Treatment Plan is a document that describes the archaeological 740 


methods and procedures that will be used to recover significant information on 741 


archaeological sites that will be impacted by the proposed Project.  742 


13. In-Use Historic Structures are defined by the Arizona State Museum as buildings, 743 


structures, transmission lines, pipelines, canals, trails, roads, and railroads that are greater 744 


than 50 years old but are currently operated, maintained, or repaired for original or 745 


similar purposes. 746 


14. National Environmental Policy Act is a United States environmental law enacted on 747 


January 1, 1970, that promotes the enhancement of the environment.   748 


15. National Historic Preservation Act of 1966, as amended, established processes to assess, 749 


designate, and protect historic and cultural resources.  NHPA directs federal agencies to 750 


take into account the effect of any undertaking on historic properties. 751 


16. National Register of Historic Places is the official list of districts, sites, buildings, 752 


structures, and objects significant in American history, architecture, archaeology, 753 


engineering, and culture maintained by the Keeper of the NRHP on behalf of the 754 


Secretary of the Interior (36 C.F.R. Part 60).  755 


17. Monitoring and Discovery Plan is a document that describes the methods and procedures 756 


that will be followed during monitoring efforts for archaeological sites that are within the 757 


Project’s APE. 758 


18. Office of Environmental Analysis is the office within the Surface Transportation Board 759 


responsible for directing the environmental review process, conducting independent 760 


analysis of all environmental data, and making environmental recommendations to the 761 


Surface Transportation Board. 762 


19. Pecos Advanced Manufacturing Zone is an industrial development zone within the city of 763 


Mesa that provides benefits to businesses to encourage manufacturing operations.  764 


20. Signatories or Signatory are parties who assume obligations under the MOA.  Signatories 765 


have the ability to terminate or agree to amend the MOA.  The term includes invited 766 


signatories but does not include others who sign the MOA as concurring parties. 767 


21. State Historic Preservation Officer is the official appointed or designated by the governor 768 


pursuant to Section 101(b)(1) of the NHPA to administer the state historic preservation 769 


program (36 C.F.R. § 800.16[v]). 770 
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22. Surface Transportation Board is a federal independent regulatory agency with jurisdiction 771 


over certain surface transportation matters, including new rail line construction, 772 


abandonment, and mergers. 773 


23. Traditional Cultural Property (TCP), as defined in National Register Bulletin 38, is a 774 


property that is listed in or is eligible for inclusion in the NRHP because of its association 775 


with cultural practices or beliefs of a living community that are: (1) rooted in that 776 


community’s history and (2) important in maintaining the continuing cultural identity of 777 


the community (see National Park Service Bulletin 38).  TCPs are referred to in 36 778 


C.F.R. § 800 as properties of religious and cultural significance, which may be historic 779 


properties as defined in 36 C.F.R. § 800.16[l][1]). 780 


24. Undertaking is a project, activity, or program funded in whole or in part under the direct 781 


or indirect jurisdiction of a federal agency including (1) those carried out by or on behalf 782 


of the agency; (2) those carried out with federal financial assistance; and (3) those 783 


requiring a federal permit, license, or approval (36  C.F.R. § 800.16[y]). 784 


  785 
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ATTACHMENT C: CONSULTING PARTY CONTACT 786 


INFORMATION  787 


      LEAD AGENCY CONTACT INFORMATION 788 


Surface Transportation Board 789 


Alan Tabachnick  (202)245-0367 alan.tabachnick@stb.gov 790 


Adam Assenza  (202)245-0301 adam.assenza@stb.gov  791 


AGENCY CONTACT INFORMATION 792 


Advisory Council on Historic Preservation 793 


Emily Choi   (202)517-0207 echoi@achp.gov  794 


Arizona Museum of Natural History  795 


Alison Stoltman  (480)644-4040 Alison.Stoltman@mesaaz.gov 796 


Arizona State Land Department 797 


Mark Edelman   (602)542-6331 Medelman@azland.gov 798 


Tiffany Grew   (602)542-6331 Tgrew@azland.gov 799 


Michael Romero  (602)542-6331 Mromero@azland.gov 800 


Arizona State Museum   801 


Patrick Lyons     (520)621-6281 Plyons@arizona.edu 802 


Shannon Plummer  (520)621-4795 Splummer@arizona.edu  803 


Cristin Lucas   (520)626-0320 asm-repatriation@email.arizona.edu  804 


Federal Aviation Administration  805 


Mike Williams  (602)792-1064 Mike.n.williams@faa.gov 806 


Flood Control District of Maricopa County  807 


Michael Fulton  (602)506-4708 Michael.fulton@maricopa.gov 808 


Mesa Historic Preservation Office 809 


Mary Kopaskie-Brown (480)644-3850 Mary.Kopaskie-Brown@mesaaz.gov 810 


Maura Jackson  (480)644-2021 Maura.Jackson@mesaaz.gov 811 


Michelle Dahlke  (480)644-2021 Michelle.Dahlke@mesaaz.gov 812 


Mesa Historical Museum 813 


Susan Ricci   (480)835-2286 exec@mesamuseum.org 814 


Mesa Office of Economic Development 815 


William Jabjiniak  (480)644-3561 William.Jabjiniak@mesaaz.gov 816 


Phoenix-Mesa Gateway Airport 817 


Tony Bianchi   (480)988-7649 Tbianchi@gatewayairport.com  818 


Carl D’Acosta   (480)988-7612 CD’Acosta@gatewayairport.com   819 
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Salt River Project  820 


David Rousseau  (602)236-5900 david.rousseau@srpnet.com 821 


Dan Garcia   (602)236-2336 dan.garcia@srpnet.com 822 


San Tan Historical Society 823 


Keith Johanson  (480)987-8380 santanhistoricalmuseum.gmail.com 824 


State Historic Preservation Office 825 


Caroline Klebacha  (602)542-7140 cklebacha@azstateparks.gov 826 


Mary-Ellen Walsh  (602)542-7120 mwalsh@azstateparks.gov  827 


Town of Queen Creek 828 


Heather Wilkey  (480)358-3913 heather.wilkey@queencreekaz.gov 829 


U.S. Army Corps of Engineers 830 


Sallie Diebolt   (602)230-6900 lisa.e.robinson@usace.army.mil 831 


TRIBAL CONTACT INFORMATION 832 


Ak-Chin Indian Community 833 


Robert Miguel   (520)568-1000 rmiguel@ak-chin.nsn.gov 834 


Elaine Peters   (520)568-1359 epeters@ak-chin.nsn.gov 835 


Hopi Tribe 836 


Timothy Nuvangyaoma (928)734-3000 tnuvangyaoma@hopi-nsn.gov 837 


Stewart Koyiyumptewa (928)734-3000 skoyiyumptewa@hopi-nsn.gov 838 


Gila River Indian Community 839 


Stephen Roe Lewis  (520)562-6000 executivemail@gric.nsn.us 840 


Barnaby Lewis  (520)562-7152 barnaby.lewis@gric.nsn.us 841 


Larry Benallie, Jr.  (520)562-7153 larry.benalliejr@gric.nsn.us 842 


Reylynne Williams  (520)562-7188 Reylynne.Williams@gric.nsn.us 843 


Darius Enos   (520)562-7163 Darius.Enos@gric.nsn.us  844 


Mescalero Apache Tribe 845 


Eddie Martinez  (575)464-4494 emartinez@mescaleroapachetribe.com 846 


Holly Houghten  (575)464-3005 holly@mathpo.org 847 


Pascua Yaqui Tribe 848 


Peter Yucupicio  (520)879-5110 peter.s.yucupicio@pascuayaqui-nsn.gov 849 


Karl Hoerig   (520)883-5116 karl.hoerig@pascuayaqui-nsn.gov 850 


Pueblo of Zuni 851 


Val R. Panteah  (505)782-4481 x.111 val.panteah@ashiwi.org 852 


Kurt Dongoske  (505)782-4814 kdongoske@gmail.com 853 


  854 
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Salt River Pima-Maricopa Indian Community 855 


Martin Harvier  (480)362-7400 gary.bohnee@srpmic-nsn.gov 856 


Shane Anton   (480)362-6331 shane.anton@srpmic-nsn.gov 857 


Angela Garcia-Lewis  (480)362-6337 angela.garcia-lewis@srpmic-nsn.gov 858 


Sunday Eiselt   (480)362-3247 sunday.eiselt@srpmic-nsn.gov 859 


Martha Martinez  (480)362-7954 martha.martinez@srpmic-nsn.gov 860 


Tohono O’odham Nation 861 


Ned Norris, Jr.   (520)383-3622 x.103 ned.norris@tonation-nsn.gov 862 


Peter Steere   (520)383-3622 x.103 peter.steere@tonation-nsn.gov 863 


Jefford Francisco  (520)383-3622 x.103 jefford.francisco@tonation.gov 864 


Tonto Apache Tribe 865 


Calvin Johnson  (928)474-5000 x.8126 cjohnson@tontoapache.org 866 


Jeri DeCola   (928)474-5000 x.8101 jdecola@tontoapache.org 867 


Yavapai-Apache Nation 868 


Jon Huey   (928)567-1021 mcassadore@yan-tribe.org 869 


Chris Coder   (928)567-3649 ccoder@yan-tribe.org  870 


PROJECT APPLICANT 871 


Union Pacific Railroad Company 872 


Kevin Rice   (402)544-2213 kprice@up.com  873 



mailto:gary.bohnee@srpmic-nsn.gov

mailto:shane.anton@srpmic-nsn.gov

mailto:sunday.eiselt@srpmic-nsn.gov

mailto:martha.martinez@srpmic-nsn.gov

mailto:ned.norris@tonation-nsn.gov

mailto:peter.steere@tonation-nsn.gov

mailto:jefford.francisco@tonation.gov

mailto:cjohnson@tontoapache.org

mailto:jdecola@tontoapache.org

mailto:mcassadore@yan-tribe.org

mailto:ccoder@yan-tribe.org

mailto:kprice@up.com



		MEMORANDUM OF AGREEMENT AMONG THE SURFACE TRANSPORTATION BOARD, THE ARIZONA STATE HISTORIC PRESERVATION OFFICER, AND THE UNION PACIFIC RAILROAD COMPANY,

		I. Definitions

		II. Roles and Responsibilities

		III. Professional Qualifications

		IV. Area of Potential Effects

		V. Identification of Historic Properties and Additional Cultural Resources Inventory

		VI. Evaluation of Historic Properties

		VII. Finding of Effect

		VIII. Historic Properties Treatment Plan

		IX. Tribal Consultation

		X. Completion of Data Recovery Efforts, Construction Initiation, and Draft Data Recovery Report

		XI. Communication Among Parties to the MOA

		XII. Confidentiality

		XIII. Public Participation

		XIV. Emergencies

		XV. Curation

		XVI. Annual Review of the MOA; Annual Report and Annual Meeting

		XVII. Post-Review Encounters

		XVIII. Dispute Resolution

		XIX. Amendments

		XX. Duration

		XXI. Termination

		XXII. Counterpart Signatures

		ATTACHMENT A: PROJECT APE

		ATTACHMENT B: ACRONYMS, ABBREVIATIONS, AND DEFINITIONS

		ATTACHMENT C: CONSULTING PARTY CONTACT INFORMATION






STB Docket Number FD 36501

Union Pacific Railroad Company – Construction and Operation Exemption – In Maricopa County, Ariz.


Section 106 Consulting Parties Review: Revised Draft Memorandum of Agreement (MOA)
Please return to Office of Environmental Analysis (OEA): OEA by March 3, 2023

Tribe or Agency:

Contact Person: 

		#

		Section

		Line(s)

		Comment



		1

		

		

		



		2

		

		

		



		3

		

		

		



		4

		

		

		



		5

		

		

		



		6

		

		

		



		7

		

		

		



		8

		

		

		



		9

		

		

		



		10

		

		

		



		11

		

		

		



		12

		

		

		



		13

		

		

		



		14

		

		

		



		15

		

		

		



		16

		

		

		



		17

		

		

		



		18

		

		

		



		19

		

		

		



		20

		

		

		







UP PIRATE: Draft MOA Comment Form	Page-D.16-20



 

 

 

 

Page 1 of 4 

Meeting Minutes 

Subject Section 106 MOA Comment Resolution Meeting 

Project Union Pacific Railroad PIRATE Project 

Reference No. Surface Transportation Board Docket No. FD 36501 

Date Thursday, January 26, 2023 Time 1 – 3 p.m. MST 
3 – 5 p.m. EST 

Location MS Teams 

    

The following notes summarize the topics discussed during the January 26, 2023 Section 106 
continuing consultation meeting between the Surface Transportation Board’s (Board) Office of 
Environmental Analysis (OEA) and representatives from several consulting agencies and Tribes. 
The meeting objectives were to:  

1. Review information OEA previously provided about Union Pacific Railroad’s (UP) proposed 
Pecos Industrial Rail Access and Train Extension (PIRATE) project, schedule updates, and 
the Section 106 consultation thus far; 

2. Review and resolve comments submitted on the initial draft memorandum of agreement 
(MOA); and 

3. Discuss the next steps in the Section 106 consultation process. 

Welcome and Introductions 

Adam Assenza, the Board’s Environmental Protection Specialist, began the introductions based on 
the agency roll call.  The attendees then introduced themselves with their name and agency or Tribe 
(see attached sign-in sheet for attendance). 

Project Snapshot 

 OEA reviewed the Section 106 undertaking, project description, project alternatives, area of 
potential effects (APE), and culturally sensitive areas (refer to slides 5-8 in the attached 
presentation). 

 OEA reviewed the results of the Class III survey, including the four historic properties that 
would be adversely affected if the Board decides to approve PIRATE with conditions 
(slide 9). 

 OEA reviewed the recommended project finding of adverse effect (slide 10).  Based on 
consultation with SHPO/THPOs and consulting parties, OEA has been developing an MOA 
for resolving adverse effects to the historic properties. 

Reviewing the MOA – Comments and Review Process 

 Jacobs explained that they would review each comment received thus far, make real-time 
revisions to the MOA as needed, and accept and address additional MOA comments during 
this portion of the meeting.  Jacobs also explained how the MOA and comment resolution 
matrix would be distributed to the consulting parties when ready (slides 11 and 12). 

 Jacobs summarized comments received on the draft MOA prior to the meeting (see 
slide 13). 
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Jacobs then led a real-time review of the MOA comments and suggested edits, focusing on text 
modified per comments received thus far. OEA indicated that new comments will also be accepted 
and addressed during the meeting. 

 The Board’s General Counsel has not yet reviewed the MOA. The General Counsel will 
review the revised MOA when it is distributed to the consulting parties and may have 
additional comments. 

 The attached comment resolution form provides a summary of the revisions made and 
accepted in response to comments received from the consulting parties. The following 
bullets summarize comments and edits that were discussed at the meeting. 

o SHPO requested that acreage be added to the APE description (page 1). 

o SHPO agreed that NEPA references on page 4 can be retained. SHPO will send 
language to clarify that the NEPA reference is for public involvement purposes (page 4). 

o SHPO requested that signatories be reviewed and identified correctly. Concurring 
parties can request through OEA to have their status changed to invited signatory (page 
4). 

o SRP-MIC, GRIC, and Pascua Yaqui indicated they prefer the term “Native American 
Tribes” instead of “Indian Tribes” (page 5). 

o SRP-MIC asked about the reference to Bulletins 15 and 38 in Stipulation VI(A). 
Assessing the sites as potential TCPs as per guidance in Bulletin 38 is important 
because several TCPs are within several 100 feet of the project. OEA revised 
Stipulation VI(A) to reflect the current status of the TCP evaluation by adding the 
verbiage “and will continue to evaluate” to this stipulation. The consulting parties agreed 
this verbiage is appropriate.  SRP-MIC stated that the HPTP should emphasize 
continuous Native American/O’odham occupation of the area from prehistory through 
the current times in the research design and culture history. The HPTP research themes 
and culture history should further emphasize the cultural continuity of the O’odham 
people in the interpretation of the archaeological record in the Queen Creek basin 
(page 6). 

o SHPO agreed with GRIC and suggested a historic context study for the Queen Creek 
valley to be developed in collaboration with the Tribes. SHPO noted the potential for an 
ethnographic study in addition to standard mitigation (i.e., data recovery) already 
proposed. This study could have some public benefit through interpretive applications.  
SHPO noted that the MOA is the binding document and should have statements about 
this study, but that the MOA does not need to have details (page 6). 

o OEA added repatriation language and also a stipulation for a TCP evaluation and 
cultural landscape study (page 8). 

o Jacobs asked GRIC, SRP-MIC, and Pascua Yaqui specifically about Section IX (Tribal 
Consultation) to make sure the THPOs concur with that stipulation. GRIC concurred, 
SRP-MIC deferred to GRIC, and Pascua Yaqui said Section IX “looks adequate” 
(page 10). 

o SHPO clarified that statement in Line 601 does not belong in the stipulation section but 
should be reformatted to be outside of the last stipulation (page 6). 

o GRIC inquired about the intent of Counterpart Signatures. It was clarified that each 
signatory gets their own page to sign and send back, and SHPO signs last. GRIC was 
satisfied with this clarification. 

o Retain Heather Wilke as the Town of Queen Creek contact (page 28 or Appendix C). 
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o Add Reylynne Williams and Darius Enos to the GRIC contacts (page 28 or Appendix C). 

o Add Carl D’Acosta to the Phoenix-Mesa Gateway Airport contacts (page 27 or 
Appendix C). 

o Add Michael Romero to the ASLD contacts (page 27 or Appendix C) and add ASLD to 
Attachment B. 

o OEA will add TCP to the acronyms and to the definitions section.  

Consideration of UP’s General Implementation Request 

OEA thanked the group for working through the MOA comment resolution process, and then 
introduced UP’s implementation request and asked for feedback (slide 14). 

 SHPO asked if the phases would have a lot of time between them. If so, a programmatic 
agreement would be more appropriate for this project.  OEA said probably not much delay, 
but OEA has some concerns that phasing the data recovery in this way will prevent the data 
recovery and analysis from focusing on the holistic landscape approach. 

 OEA requested that UP provide additional details about the implementation request.  UP 
explained the request a little more with respect to differences between constructing the new 
track versus constructing along existing track.  UP discussed concerns about safety and risk 
of schedule delays when working around existing “live” track.  UP would like to construct the 
wye and the rest of the industrial lead first as the critical path. 

 GRIC indicated that UP’s proposal would not be in the best interest of the Tribes and GRIC 
does not agree that this is reasonable request.  In the project area, you never know what will 
happen or what will be found during a data recovery effort until after it starts.  It’s not a 
reasonable request for construction to come in right after data recovery is complete. 
SRP-MIC concurred with GRIC.  SHPO asked for more information to be provided with the 
revised MOA so they can review the request. 

 OEA welcomed other comments on UP’s request after the consulting parties have more 
time to consider it. 

 The City of Mesa Economic Development Department mentioned concerns over safety and 
traffic; they would like UP’s request to be considered because of the multiple roadway 
crossings that would be constructed as part of the new rail line. 

 OEA indicated that the data recovery effort will require extensive planning, consultation, and 
coordination, and needs to consider safety and traffic impacts. UP’s request adds to the 
complexity of the undertaking and likely increases the logistical challenges.  
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Open Discussion / Questions 

Jacobs opened up the floor for discussion (slides 15-17). 

Q1: What concerns do consulting parties have with respect to the use of the term “Indian 
Tribes”?  

A1: Consulting parties would like consistent language and terms throughout the MOA. They 
would like to use the THPOs preferred language and terminology. 

Q2: GRIC asked when the HPTP will be ready for review/comment. 

A2: Jacobs reviewed the upcoming Section 106 milestones.  The Board’s General Counsel 
will review the revised MOA concurrently with the consulting parties.  OEA anticipates 
the HPTP (and the final MOA) will be ready for consulting party review in March 2023.  
This schedule is proposed and may change. 

Q3: OEA asked if the consulting parties would like a similar comment resolution session for 
the HPTP. 

A3: No answer from the attendees. OEA added that these real-time reviews work well, save 
time, and they would like to do something similar for the HPTP.  The HPTP is key to 
resolving the project’s adverse effects and it’s important to have a good document 
developed with consulting party input.  OEA concluded by stressing that it’s important to 
hear people’s points of view and where everyone is coming from. 

Action Items 

The following action items were assigned during the meeting. 

 OEA will revise the MOA to capture statements of mitigation such as a historic context study 
in the revised MOA since it is the legally binding document. 

 OEA will prepare and distribute the revised MOA and comment form for consulting party 
review in February 2023, with a 30-day review period. 

 The consulting parties will respond with any comments, using OEA’s provided comment 
form, by the due date in March 2023. 

Attachments List of attendees 
 Agenda 
 Meeting presentation 
 Draft MOA comment resolution matrix 

Distribution Meeting invitees 
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Subject Section 106 MOA Comment Resolution Meeting 

Project Union Pacific Railroad PIRATE Project 

Reference No. Surface Transportation Board Docket No. FD 36501 

Date Thursday, January 26, 2023 Time 1 – 3 p.m. MST 
3 – 5 p.m. EST 

Location MS Teams   

   
 
Groups in Attendance Representatives 

Surface Transportation Board (Board), 
Office of Environmental Analysis (OEA) 

Adam Assenza, Environmental Protection Specialist 

Alan Tabachnick, Deputy Federal Preservation Officer 

Jacobs (supporting the Board’s OEA) Maggie Buckley, Environmental Project Manager  

Glennda Luhnow, Manager/Archaeology and Cultural 
Resources (Phoenix) 

Betsi Phoebus, NEPA Lead 

Kris Powell, Senior Archaeologist 

Gila River Indian Community Larry Benallie, Jr., Archaeological Compliance 
Specialist  

Pascua Yaqui Tribe Karl Hoerig, Tribal Historic Preservation Officer 

Salt River Pima-Maricopa Indian 
Community 

Shane Anton, Tribal Historic Preservation Officer 

Sunday Eiselt, Tribal Historic Preservation Office 
Archaeologist 

Arizona Museum of Natural History  Alison Stoltman, Acting Deputy Director 

Arizona State Land Department Tiffany Grew, Archaeological Compliance Specialist 

Michael Romero, Right-of-Way Project Leader 

Arizona State Museum Shannon Plummer, Arizona Antiquities Act 
Administrator 

City of Mesa Historic Preservation Office Maura Jackson, Historic Preservation Advisor/Planner 

Mary Kopaskie-Brown, Planning Director and Historic 
Preservation Officer 

City of Mesa Office of Economic 
Development 

William Jabjiniak, Economic Development Director 

Phoenix-Mesa Gateway Airport Carl D’Acosta, Environmental & Safety Coordinator  

State Historic Preservation Office Caroline Klebacha, Archaeological Compliance 
Specialist 

Mary-Ellen Walsh, Cultural Resources Compliance 
Manager 

Town of Queen Creek Dave Lipinski, Capital Improvements Director 

Union Pacific Railroad Kevin Rice, Sr., Manager M/W Environmental 
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Invited but unable to attend: 

Ak-Chin Indian Community 

Hopi Tribe 

Mescalero Apache Tribe 

Pueblo of Zuni  

Tohono O’odham Nation 

Tonto Apache Tribe 

Yavapai-Apache Nation 

Federal Aviation Administration 

Flood Control District of Maricopa County 

Salt River Project 

San Tan Historical Society 

U.S. Army Corps of Engineers 
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    Subject Second MOA Meeting – Comment Resolution 

Project Union Pacific Railroad PIRATE Rail Line 

Reference No. Surface Transportation Board Docket No. FD 36501 

Date Thursday, January 12, 2023 Time 1 – 3 p.m. MST 
3 – 5 p.m. EST 

Location MS Teams 

 

Conference  

 

 

 Call: 1 (602) 609-7361   

Code: 638 547 530# 

    

Item Topic 

1  Welcome and Introductions 

2 Project Snapshot 

• Section 106 undertaking 

• Description of project and area of potential effects 

• Identification and evaluation of historic properties 

• Adverse effect determination 

3 Reviewing the MOA–Comment Resolution Process 

• General housekeeping 

• Electronic version of MOA will be shared on screen 

• Review will follow the MOA content (WHEREAS clauses, 
Stipulations, and Attachments) 

4 Open Discussion and Meeting Summary 

• Section 106 timeline 

• Project milestones 

• Contacts 

5 Adjourn 



Docket No. FD 36501
Union Pacific Railroad Company
Construction and Operation Exemption
in Maricopa County, Arizona

January 26, 2023

Pecos Industrial Rail Access and 
Train Extension (PIRATE)
MOA Comment Resolution Meeting
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Surface Transportation Board’s Office of Environmental Analysis

2

• The Surface Transportation Board (Board) is an independent 
federal regulatory agency with jurisdiction over certain surface 
transportation matters, including new rail line constructions, 
abandonments, and mergers.

• The Office of Environmental Analysis (OEA) is the office 
within the Board responsible for directing the environmental 
review process, conducting independent analysis of all 
environmental data, and making environmental 
recommendations to the Board.
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Welcome! Introductions of Agency, Tribal, and Other Interested Parties 
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Agencies Tribal Nations Other Interested Parties

Arizona State Land Department Ak-Chin Indian Community Arizona Museum of Natural History

Arizona State Museum Gila River Indian Community Mesa Historical Museum

City of Mesa Historic Preservation Office Hopi Tribe San Tan Historical Society

City of Mesa Office of Economic Development Mescalero Apache Tribe

Federal Aviation Administration Pascua Yaqui Tribe Applicant

Flood Control District of Maricopa County Pueblo of Zuni Union Pacific Railroad Company

Phoenix-Mesa Gateway Airport Authority Salt River Pima-Maricopa Indian Community

Salt River Project Tohono O'odham Nation

State Historic Preservation Office Tonto Apache Tribe

Town of Queen Creek Yavapai-Apache Nation

U.S. Army Corps of Engineers
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Meeting Agenda
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Project Snapshot 
• Section 106 undertaking

• Description of project and area 
of potential effect

• Identification and evaluation of 
historic properties

• Adverse effect determination

Open Discussion and 
Meeting Summary
• Timeline and schedule to 

date

• Projected milestones

• Contacts

Reviewing the MOA - Comment 
Resolution Process
• Electronic document will be 

displayed on screen

• Review will follow the document

o WHEREAS clauses

o Stipulations 

o Attachments
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Project Snapshot
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Section 106 Undertaking
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Union Pacific Railroad Company filed a petition 
with the Surface Transportation Board to construct 
and operate approximately 6.0 miles of new rail 
line that would connect existing industrial 
properties to UP’s Phoenix Subdivision main line 
track in Maricopa County, Arizona in Docket No. 
FD 36501.
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Project Description

• Approximately 6 miles of new single track rail 
line in Maricopa County

• Connection of UP’s Phoenix Subdivision main 
line track to industrial properties southeast of 
Phoenix-Mesa Gateway Airport

• Approximately 2.5 miles of new support track 
along the main line between Power and 
Ellsworth Roads

7
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Alternatives, APE, and Culturally Sensitive Areas
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Identification and Evaluation of Historic Properties
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• A Class III cultural resource survey was 
completed to identify sites within the APE 

• Four prehistoric sites and two historic
in-use structures were identified 

• The four prehistoric sites are eligible for 
listing on the NRHP under Criterion D 

• One of the historic in-use properties, the 
Southern Pacific Railroad, is eligible under 
Criterion A. The other historic in-use 
property is not considered eligible
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Adverse Effect Determination

Four eligible prehistoric sites were 
identified during the survey that would 
be adversely affected by proposed 
project.

• Site AZ U:10:2(ASM)

• Site AZ U:10:69(ASM)

• Site AZ U:10:152(ASM)

• Site AZ U:10:275(ASM)

10
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Reviewing the MOA –

Comments and Review Process
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Real Time Corrections on the MOA
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• The comments received from consulting parties will be consolidated 
into one comment resolution table. 

• Two versions (clean and tracked changes) of the revised MOA will be 
sent to consulting parties in February 2023 with suggested corrections 
based on comments.

• Comments received to date are shown on the revised MOA presented 
during this meeting. The focus of this meeting is to resolve these 
comments and any additional comments that may be brought up during 
the discussion. Revisions will be made in real time during this meeting. 
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General Summary of Draft MOA Comments Received
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• Arizona State Museum (ASM): Minor grammatical revisions, suggested language revision 
to Stipulations VIII(a)(b), and inclusion of ASM Repatriation Coordinator contact information 
to Attachment D. 

• City of Mesa (City): Suggested language change to Stipulations III, IV, VI, VIII(b), XII, 
Curation largely specific to use of “Indian Tribes” and use of qualified consultants for data 
recovery and monitoring. Remove Emily Early from the City’s contact list in Attachment D. 

• Salt River Project (SRP): Language change to WHEREAS clause specific to SRP. 
• State Historic Preservation Office (SHPO): Minor grammatical comments, revisions to 

specific WHEREAS clauses, review need for Definitions, request extensions of review 
periods in Stipulations V(b)(c) and VIII(D)(2), questions regarding development of HPTP, 
input of Tribes, public benefit, and inclusion of contact information for SHPO, UP, and ACHP.

• UP: Implementation request for consideration of data recovery in “zones” for phased cultural 
resources approvals to accommodate schedule in targeted areas.



UP PIRATE ProjectSTB Docket No. FD 36501

Consideration of UP’s General Implementation Request
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“UP requests that the data recovery efforts be completed in ‘zones’ so that priority 
areas to be completed first are the wye and any portion on the new industrial lead. 
The secondary ‘zone’ would be any areas of proposed work along the mainline track 
including the Germann Siding extension and the Working Track. UP requests that 
the priority zone (as identified above) be completed first and approved for 
construction prior to the secondary zone due to the priority zone being critical path 
for the overall project schedule.”

• OEA is inviting feedback on this request.
• OEA anticipates this request will require further discussion.
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Open Discussion and Meeting Summary
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Section 106 Timeline to Date and Proposed Schedule
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• April 6, 2022: Section 106 initiation, project description, and proposed APE
• May 19, 2022: informational memo on Class III survey methods
• May 23 to 31 and June 14, 2022: Class III survey
• September 1, 2022: Section 106 continuing consultation – draft Class III report
• November 22, 2022: Section 106 continuing consultation – final Class III report
• October 18, 2022: informational memo regarding MOA development meetings
• December 8, 2022: draft MOA sent to consulting parties for review and comment

• January 26, 2023: MOA comment resolution meeting with consulting parties
• February 2023: revised MOA distributed to consulting parties for review
• March 2023: Section 106 continuing consultation – draft Historic Properties Treatment Plan
• March 2023: final MOA
• April 2023: Comments on draft Historic Properties Treatment Plan
• May-June 2023: final Historic Properties Treatment Plan
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Project Milestones
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Projected Dates Meeting Milestone
November 3, 2022 (actual) X Initial MOA meeting
December 8, 2022 (actual) Initial Draft MOA distributed for review and comment
January 9, 2023 Initial Draft MOA comments due
January 26, 2023 (actual) X Second meeting to resolve comments on Initial Draft MOA
Early 2023 Draft EA published for public and agency review and comment
February 2023 Revised Draft MOA distributed for review and comment
March 2, 2023 X Third meeting, if necessary, to resolve any final comments

March 2023 Draft Historic Properties Treatment Plan distributed for review and 
comment

March 2023 Final MOA released for signature and execution
May - June 2023 Final Historic Properties Treatment Plan
Spring 2023 Final EA published



UP PIRATE ProjectSTB Docket No. FD 36501

Project Contacts

• Alan Tabachnick, STB Deputy Federal Preservation Officer
alan.tabachnick@stb.gov / 202.245.0367

• Adam Assenza, STB Environmental Protection Specialist
adam.assenza@stb.gov / 202.245.0301

• Glennda Luhnow, Jacobs Manager/Archaeology and Cultural Resources
Glennda.Luhnow@jacobs.com / 480.510.0830

Electronic Comments

• https://www.stb.gov/proceedings-actions/e-filing/

18
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Thank you

Tentative Save the Date: March 2, 2023 
1-3 pm (AZ), 3-5 pm (EST)
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STB Docket Number FD 36501 

Union Pacific Railroad Company – Construction and Operation Exemption – In Maricopa County, Ariz. 
 

Section 106 Consulting Parties Review: Draft Memorandum of Agreement (MOA) 

# Section Line(s) Comment Comment Resolution 

Reviewer: Caroline Klebacha, Archaeological Compliance Specialist, State Historic Preservation Office 

1 Recitals 19-20 This is a S106 document; do not address other 
environmental regulations 

Removed 

2 Recitals 21-28 Combine into one recital; limit it to S106 Completed 

3 Recitals 29-31 APE is insufficiently defined; need some details 
here 

Added Township, Range, Section, and 
acreage 

4 Recitals 39 “and which” – delete “which” Fixed. 

5 Recitals 40 Should this be Office, not Officer? Fixed. 

6 Recitals 40 Concurrence for the revised report is December 
20, 2022.  

Fixed. 

7 Recitals 55-56 Recital is not necessary, but you do need a 
statement that federal agencies (Corps and FAA) 
have agreed STB takes the lead on all S106 for 
the undertaking (except perhaps government-to-
government consultation with Tribes) 

Added. 

8 Recitals 57-62 Combine into one recital Fixed. 

9 Recitals 63-67 Combine into one recital Fixed. 

10 Recitals 66 Add “the” before FAA Fixed. 

11 Recitals 68-71 Combine into one recital Fixed. 

12 Recitals 72-77 Combine into one recital Fixed. 

13 Recitals 78-82 Combine into one recital Fixed. 

14 Recitals 83-88 Combine into one recital Fixed. 

15 Recitals 89-93 Combine into one recital Fixed. 
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# Section Line(s) Comment Comment Resolution 

16 Recitals 94-100 Combine into one recital Fixed. 

17 Recitals 101-104 Combine into one recital Fixed. 

18 Recitals 121 Not sure if this recital is necessary. Would be 
included if it was a NEPA substitution 

It was original included for NEPA public 
involvement, but there is another recital that 
addresses it – so it was removed. 

19 Recitals 122-123 Delete “, as shown in the attached letter 
(Attachment B)” 

Fixed. 

20 I 138-141 Why include definitions if they follow regs? Discussions during meeting indicate that 
definitions are fine to include. 

21 II 145 “The Board’s” – Not OEA on behalf of the Board?  Fixed. 

22 III 156 Insert Paragraph A. Fixed. 

23 III 161 Insert Paragraph B., starting at, “OEA 
acknowledges that Indian Tribes…” 

Fixed. 

24 V(B) 196 SHPO cannot agree to a reduced consultation 
period at this time. We recommend a 14-30 day 
review depending on the results of the survey. 

This was changed to 30 days. 

25 V(C) 203 SHPO cannot agree to a reduced consultation 
period at this time. We recommend a 14-30 day 
review.  

This was changed to 30 days. 

26 VII 221 Insert Paragraph B.  Fixed. 

27 VII 222  Re: development of an HPTP- Was any other 
mitigation proposed? Does this satisfy the Tribes? 
Need to think out of the box – Also,  
Where’s the public benefit? 

 Discussion during meeting indicated that 
additional TCP and ethnographic studies 
were requested by the Tribes. SHPO 
suggested the development of a Historic 
Context for the Queen Creek Area. More 
discussion will be needed for the 
development of the HPTP.  

28 VIII(B) 263 Include expectations of findings Fixed. 

29 VIII(C) 303 Not necessary. Delete.  Fixed. 

30 VIII(D)(1) 309 May versus Shall regarding follow up with 
consulting parties 

Fixed. 

31 VIII(D)(1) 309 Include methods for follow up Fixed. 
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# Section Line(s) Comment Comment Resolution 

32 VIII(D)(2) 315 SHPO cannot agree to a reduced consultation 
period at this time. We recommend a 14-30 day 
review. 

This was changed to 30 days. 

33 VIII(D)(2) 317 May versus Shall regarding follow up with 
consulting parties 

Fixed. 

34 X(D) 371 Timeline for drafting the data recovery report? This was added. 

35 X(F) 385 Insert “; substantive comments may require 
further review following Stipulation X.E.” 

This was added. 

36 XX 559 Counterpart Signatures: Renumber “XXII”   Fixed. 

37 (XXII) 566-568 Remove intent, this is not part of the Stipulations. Discussions during the meeting, this was just 
a formatting issue. It was fixed. 

38 Attachment A 639 Delete extra period Fixed. 

39 Attachment D 773 Does not include contact information for SHPO, 
UP, or ACHP 

This was added. 

Reviewer: Shannon Plummer, Arizona State Museum 

40 Page 1 38 Unnecessary quotation marks after “Arizona” Fixed. 

41 VIII.A 240 Add “Rules Implementing the” before “Arizona 
Antiquities Act” 

This was added. 

42 VIII.B 275 Change “41-847” to “41-844” This was fixed. 

43 VIII.B 276-277 Remove “State Burial Law for Private Land” and 
just list ARS §41-865. (“State Burial Law” is a 
colloquial, not formal name for the statute) 

This was fixed. 

44 VIII.B 283-284 Specify that the protocol for documenting 
ancestral remains will include human remains, 
funerary objects, sacred ceremonial objects, and 
objects of national or tribal patrimony to be 
consistent with the language used in ARS 41-844. 

This was added. 

45 VIII.B 287 Please change “Burial Agreement” to “Burial 
Discovery Agreement” 

This was fixed. 

46 VIII.B 300 Specify that the protocol for documenting 
ancestral remains will include human remains, 
funerary objects, sacred ceremonial objects, and 
objects of national or tribal patrimony to be 
consistent with the language used in ARS 41-844. 

This was added. 
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# Section Line(s) Comment Comment Resolution 

47 XV 443 Change “standard” to “standards”. This was fixed. 

48 XVII.A 479 Please change “Burial Agreement” to “Burial 
Discovery Agreement” 

This was fixed. 

49 XVII.B 487 Please add that ASM will also be contacted in the 
event of unanticipated discovery of cultural 
resources during construction. 

This was added. 

50 Attachment D 785-787 Please add ASM’s Repatriation Coordinator to the 
list of ASM contacts: Cristin Lucas / 520-626-
0320 / asm-repatriation@email.arizona.edu 

This was added. 

Reviewer: Dan Garcia, Salt River Project 

51 Recitals 88-89 Replace text with “WHEREAS, Salt River Project 
(SRP) collectively refers to the Salt River Project 
Agricultural Improvement District, an agricultural 
improvement district organized under the laws of 
the State of Arizona and the Salt River Valley 
Water Users’ Association, a corporation 
organized under the laws of the Territory (now 
State) of Arizona; and” 

  This was added. 

Reviewer: Kevin Rice, Union Pacific Railroad 

52 X 341-387 UPRR requests that the data recovery efforts be 
completed in ‘zones’ so that priority areas to be 
completed first are the wye and any portion on 
the new industrial lead. The secondary ‘zone’ 
would be any areas of proposed work along the 
mainline track including the Germann Siding 
extension and the Working Track. UPRR requests 
that the priority zone (as identified above) be 
completed first and approved for construction 
prior to the secondary zone due to the priority 
zone being critical path for the overall project 
schedule. 

 
The request was brought up during the Four 
Southern Tribes Meeting and also brought up 
for the consulting parties to consider during 
the MOA meeting.   

 Reviewers: Maura Jackson and Alison Stoltman, City of Mesa 

53 Stipulations III 
Professional 
Qualifications 

154 Question for ASM – Does the Secretary of Interior 
Standards for Principal Investigator reach the 
standards required for Arizona Antiquities Act. One 

Not addressed specifically in MOA. However, 
AAA standards for PI are more difficult than 
SOI standards.    
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# Section Line(s) Comment Comment Resolution 

archaeological site affected is U:10:2 on county, 
municipal as well as private land 

54 Stipulations III 
Professional 
Qualifications 

160 Replace “Indian Tribes” with “Native American 
Tribes” on line 108 the term “Native American 
Tribes” was used. 

This has been replaced. 

55 Stipulations IV Area of 
Potential Effect 

165 Take out “historic” and replace with “cultural” that 
includes historic and archaeological resources. 

Replaced with historic properties in keeping 
with regulation language. 

56 Stipulations VI Finding 
of Effect 

223 UP shall hire a cultural resource management 
company/qualified archaeologists to monitor. 

This has been added. 

57 Stipulations VIII B 
Historic Properties 
Treatment Plan 

243 A qualified archaeologist or with the aid of a 
cultural resources management company. 

This has been added. 

58 Stipulations VIII B 
Historic Properties 
Treatment Plan 

255 And repatriation. This has been added. 

59 Stipulations VIII B 
Historic Properties 
Treatment Plan 

287 And process for repatriation. This has been added. 

60 Stipulations XII 
Confidentiality 

402 Replace “Indian Tribes” with “Native American 
Tribes”. 

This has been replaced. 

61 Stipulations Curation 439 Replace “Indian Tribes” with “Native American 
Tribes”. 

This has been replaced. 

62 Attachment D 
Consulting Party 
Contact Information 

781 Remove Emily Early from the list. This has been deleted. 
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