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REPLY OF
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY
TO APPLICATION FOR TERMINAL TRACKAGE RIGHTS

Norfolk and Portsmouth Belt Line Railroad Company (“NPBL”) hereby replies to
the Application for Terminal Trackage Rights (CSXT-23) filed by CSX Transportation, Inc.
(“CSXT?”) as a responsive application in this significant control proceeding. NPBL does not take
a position on the merits of the underlying application filed by Norfolk Southern Corporation and
Norfolk Southern Railway Company (collectively, “NS”) seeking STB control authorization with
respect to NPBL. For a number of significant reasons, however, NPBL opposes CSXT’s
responsive application seeking terminal trackage rights over NPBL trackage.

Initially, CSXT’s rationale for the need for imposition of such trackage rights is
significantly flawed. CSXT makes the repeated allegation that NPBL’s reciprocal switching rate —
determined in 2010 on a cost basis and not increased since — is too high to provide CSXT with
effective rail access to the Port of Virginia’s Norfolk International Terminals (“NIT”"), and compels
CSXT to dray containers from another CSXT location to NIT. But in reality the drayage rate for
such traffic — never actually disclosed by CSXT in its responsive application — is more expensive
than NPBL’s reciprocal switching rate. Indeed, CSXT provides no comparative evidence or

analysis of the cost of its proposed terminal trackage rights, its current drayage model, and NPBL’s



tariff reciprocal switching rates that would tend to show that CSXT’s trackage rights proposal
would be comparatively more cost-effective than available transport options it seeks to avoid.

Just as consequently, CSXT provides nothing more than cursory statements
regarding the feasibility of the trackage rights it seeks. CSXT would introduce two-mile-long
trains to NPBL’s speed-restricted terminal trackage for six- to twelve-hour preference windows,
blocking roadway crossings and drawbridges for significant periods of time under even the most
optimistic scenarios and disrupting service to local NPBL industrial customers. CSXT has
provided no evidence from any type of operating witness that supports its anticipated plan for
moving trains over NPBL’s trackage. CSXT’s application fails to even acknowledge the massive
operational interference issues that would need to be confronted and addressed before the Board
could possibly begin to consider whether CSXT has satisfied the statutory criteria for imposing
terminal trackage rights.

For each of these reasons, CSXT’s responsive application seeking terminal
trackage rights over NPBL should be denied.

BACKGROUND

NPBL is a Class 111 switching and terminal railroad originally formed in 1896 and
historically owned by eight line-haul railroads. As a result of various mergers, NPBL is today
jointly owned by NS (57.143%) and CSXT (42.857%). NPBL provides neutral terminal switching
services to 21 industrial customers and rail interchange partners in Norfolk, Portsmouth and
Chesapeake, Virginia. See the attached verified statement of R. Cannon Moss, NPBL’s President
and General Manager (“Moss V.S.”) at 13. With minor exceptions, all of NPBL’s traffic is
interchanged with NS or CSXT, and NPBL essentially provides first-mile/last-mile service to

shippers and receivers in the Hampton Roads area on behalf of its owners.



A key segment of NPBL’s trackage extends from a connection with CSXT at
Seaboard Junction in Portsmouth across the Southern Branch of the Elizabeth River and through
NPBL’s Berkley Yard to a connection with NS at NS Junction in Norfolk. It is part of a longer
line that also extends between Seaboard Junction to Pinners Point in Portsmouth. As Mr. Moss
explains, like all of NPBL’s trackage this approximately 4-mile segment is operated as “other than
main line” track under restricted speed that allows a train to stop at half the range of vision of the
track ahead, not to exceed ten miles per hour. Moss V.S. at 5-6. The Southern Branch of the
Elizabeth River is crossed on a tender-controlled vertical lift bridge with priority given to water
traffic. That bridge remains in the “up” position until needed for rail movements, meaning that
NPBL trains must stop to allow the bridge to be lowered. Moss V.S. at 6. The segment crosses
numerous arterial roadways in Portsmouth, and Mr. Moss calculates that a 10,000-foot train (as
CSXT proposes to operate) moving at restricted speed and undergoing the braking required to stop
at the Elizabeth River lift bridge would block those road crossings for up to 24 minutes under the
most ideal of circumstances, and for potentially much longer in the event a train must stop in favor
of maritime traffic. Moss V.S. at 5-6. If water traffic is present at NPBL’s Elizabeth River lift
bridge and the CSXT mega-train must be held, it would essentially split Portsmouth in half for the
duration of the delay.

Similar problems exist on the Norfolk side of the Elizabeth River, where westbound
trains stopped at the lift bridge or eastbound trains held at NS Jct. awaiting signal clearance from
NS would block numerous public and private crossings in Norfolk, including access to NPBL’s
Berkley Yard. In the former circumstance, the stopped CSXT train would block numerous public
crossings, including the NS double mainline to Lambert’s Point dock and the Amtrak station. See

image below (10,000 ft. train represented by white line); Moss V.S. at 11 and Exhibit D.



In the latter circumstance, the stopped CSXT train held at NS Jct. would extend back over the
NPBL lift bridge, preventing the bridge from being raised for waterborne commerce. See image

below (10,000 ft. train represented by white line); Moss V.S. at 6, 11-12 and Exhibit E.




Even CSXT trains approaching Seaboard Junction on CSXT’s tracks from the west could be
required to stop at Seaboard Junction to hand-throw the switch there to reach NPBL’s line, creating
even further vehicular delays on CSXT’s line to the west. Moss V.S. at 10-11, 14 and Exhibit C.

All of these daily blockages to public access and emergency services would
disproportionately affect populations that are less resilient to economic and safety disruptions. The
CSXT trackage rights proposal imposes a significant, unmitigated burden upon the City of
Portsmouth, which the U.S. Census Bureau's latest American Community Survey estimates show
has a median household income of approximately $58,972 — roughly one-third lower than the
Virginia state median of $90,974 — and a poverty rate of approximately 17.6%, which is nearly
double the state average of 9.9%.! This economic vulnerability makes the community least
equipped to absorb the impact of guaranteed, severe disruptions. CSXT touts in several places
that its proposal would supposedly remove trucks from local roads, but nowhere does it
acknowledge, let alone address, the massive impacts that its two-mile long trains operating on
NPBL’s trackage would create.

As the Board is aware, NPBL also operates pursuant to trackage rights on NS’s rail
line from NS Junction to West Junction near NIT — rights which are subject to a separate and long-
pending compensation proceeding before the Board.? CSXT’s responsive application also seeks
terminal trackage rights on that segment, and operation of CSXT’s proposed trains could adversely

affect NPBL’s operations on that segment as well. The unavoidable and drastic impacts on

1 2019-2023 American Community Survey (ACS) 5-Year Estimates, Data Profile for Portsmouth
City, Virginia (referencing Median Household Income and Poverty Rate), available at
https://data.census.gov/profile/Portsmouth_city, VA?g=1600000US5174000 (last accessed
November 20, 2025).

2 Docket No. FD 36223, Norfolk Southern Railway Company — Petition to Set Trackage Rights
Compensation — Norfolk and Portsmouth Belt Line Railroad Company.

-5-



NPBL’s own tracks from Seaboard Junction to NS Junction, however, are the major concern of
NPBL will respect to CSXT’s responsive application seeking terminal trackage rights.

With rare exceptions, NPBL has not operated trains on its lines of a length
approaching anything near 10,000 feet. Reflecting the capacity and operational constraints and
features of NPBL’s lines, when NPBL operated CSXT intermodal trains to NIT for a period in
2015, those trains ranged in length from roughly 2,400 feet to about 6,000 feet — in each case
presenting serious operating challenges for NPBL. Moss V.S. at 2. CSXT appears to explicitly
acknowledge that such train disassembly would be required for NPBL’s movement of 10,000-foot
CSXT intermodal trains over NPBL. CSXT-23 at 19.% Those operational realities would not
disappear upon the granting of terminal trackage rights to CSXT, yet CSXT does not account for
the time or operational difficulties associated with these realities anywhere in its responsive
application.

NPBL’s Cannon Moss has sought to address these operational issues and
disruptions associated with the potential movement of CSXT intermodal trains with CSXT for
years, to no avail. Moss V.S. at 8-9. As he indicates, having reviewed the CSXT responsive
application for terminal trackage rights, “I am still awaiting those discussions.” Moss V.S. at 9.

DISCUSSION

The statutory standards that govern CSXT’s request for terminal trackage rights
require the following elements:
1. The request is for use of “terminal facilities, including main-line tracks for a

reasonable distance outside of a terminal.”

3 Page citations to the CSXT-23 pleading refer to the sequential page numbering in the bottom
right corner of each page.



2. The use is “in the public interest.”

3. The use is “practicable . . . without substantially impairing the ability of the rail
carrier owning the facilities or entitled to use the facilities to handle its own
business.”

4. Compensation for the use, either as agreed to by the parties or established by
the Board, “shall be paid or adequately secured before a rail carrier may begin
to use the facilities . . . . “

49 U.S.C. § 11102(a).

NPBL does not contest that its rail lines over which CSXT seeks terminal trackage
rights are located within a “terminal,” although as explained by NS in a recent filing, CSXT does
not define the “terminal” to which it requires access with any particularity.* CSXT’s evidence in
support of the remaining elements of terminal trackage rights is woefully inadequate, and
precludes granting the relief that CSXT seeks.

A. Public Interest and Compensation

CSXT’s public interest justification for its requested terminal trackage rights is
predicated on the singular and repeated notion that CSXT does not have effective rail access to
NIT today because NPBL’s $210/car switching rate is too high and compels CSXT to dray its
intermodal containers to NIT. CSXT-23 at 11-12; see also, e.g., CSXT’s Evidence and Argument
in Opposition to the NS Control Application (CSXT-22), September 18, 2025 (“CSXT Opposition)

at 68-76. But CSXT tellingly provides no evidence of the cost of drayage, and available

4 See NS Motion to Summarily Reject CSXT’s Responsive Application for Terminal Trackage

Rights, November 13, 2025 (NS-29), at 5-6.
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information indicates that drayage costs are actually higher for every set of two containers than the
equivalent NPBL switching rate.

At the time of the prior and now dismissed antitrust litigation between the parties,®
drayage costs to NIT were established to be $130 per container, or $260 for two containers.®
NPBL’s switching rate is $210 per car, with each intermodal well counting as a car and capable of
double-stacking two containers. By that measure, using NPBL instead of drayage — at the $210/car
switching rate about which CSXT blithely complains — results in a savings of $50 for every set of

two containers:

Cost to Move Two Containers to NIT

Double-Stacked on NPBL $210
Drayed by Truck $130x2=$260
Savings by Rail per Set ($50)

CSXT’s public evidence in the District Court Proceeding also indicated, however,
that this drayage fee is “split between VIT [Virginia International Terminals, Inc., the operating
arm of the Virginia Port Authority] and the railroad [CSXT].”” Assuming that the split is 50-50,
VIT is paying drayage costs of $65 per container. CSXT’s real complaint, then, is that NPBL’s
$210/car switching rate is not competitive with the subsidized rate CSXT is paying for drayage.

That is hardly a basis to argue that NPBL’s switching rate is too high. Indeed, if such a subsidy

> CSX Transportation, Inc. v. Norfolk Southern Railway Company and Norfolk & Portsmouth
Belt Line Railroad Company, Civil No. 2:18cv530 (E.D. Va.) (the “District Court
Proceeding”).

® See Plaintiff CSXT’s Motion for Injunctive Relief and Proposed Findings of Fact and

Conclusions of Law, January 12, 2023, ECF 592 in the District Court Proceeding, at 21, 1 94
(excerpts attached hereto as Exhibit 1).

7 ld.



was available for rail movements over NPBL, CSXT’s cost for using NPBL’s switching services
would be $80/car — which happens to be the same switching rate that CSXT sought from NPBL as

part of CSXT’s 2018 service proposal:

What if the subsidy applied to NPBL?
Cost to Move Two Containers to NIT
Double-stacked on NPBL $210 percar
Less subsidy at $65 per container ($130) per car
Cost to CSXT $80 per car
Rate in CSXT 2018 Service Proposal $80 per car

There is no reasonable basis for CSXT to expect NPBL to offer an unsubsidized
switching rate to compete with a subsidized drayage rate. In fact, no information of this type is
disclosed or discussed in CSXT’s terminal trackage rights submission: CSXT offers no data
regarding its actual out-of-pocket drayage costs per container, and makes no effort to compare the
relative expense of moving containers to NIT via 1) drayage; 2) NPBL switching; and 3) CSXT
trackage rights. This is a critical gap in CSXT’s filing.

What’s more, no comparative analysis of the expense of CSXT trackage rights
would even be possible here, because CSXT’s responsive application expressly requests that a
determination of the compensation it would pay for its use of NPBL and NS tracks be deferred to
a later time, after it has commenced its trackage rights operations. CSXT-23 at 20. There are
indeed prior instances in which the agency permitted such an approach in the terminal trackage
rights context and found that it satisfied the statutory requirement that compensation be “paid or

adequately secured” before operations could begin. 49 U.S.C. § 11102(a); see cases cited in



CSXT-23 at 20. But those were very different cases from the case that CSXT seeks to make here.
Its explicit argument is that NPBL’s current switching rate is too expensive, and the necessary
corollary is that CSXT’s proposed trackage rights operations to NIT over NPBL and NS would be
less expensive. How could that be shown when the expense CSXT would incur to utilize those
trackage rights would not be known or even considered until after the Board granted CSXT’s
responsive application and CSXT’s trains were running? CSXT provides no answer to this
fundamental question underlying the very premise of its terminal trackage rights filing.

NPBL’s current uniform $210/car switching rate was established in 2010, and has
not increased since that time. CSXT apparently believes that rate was unreasonable in 2010, and
remains unreasonable today in spite of the intervening fifteen years of cost inflation. CSXT’s
circular support for that presumption is largely predicated on the fact that CSXT has elected to
dray its containers to NIT rather than utilize NPBL’s switching services for such traffic. But as is
discussed further below, at least as to NPBL there have been and remain significant operational
impediments to the handling of the CSXT’s two-mile long intermodal trains over NPBL’s lines.
Indeed, CSXT itself stresses the problematic operational issues that would accompany its use of
NPBL’s switching services for its intermodal traffic to NIT. CSXT-23 at 19. That is much more
likely the reason for CSXT’s decision to utilize drayage than the supposed unreasonable level of
NPBL’s uniform switching charge.

CSXT, of course, has never sought to directly challenge the reasonableness of
NPBL’s switching charge at the STB, and it would be inappropriate to allow it to utilize this
terminal trackage rights proceeding as a back-door way to do so. Compare Entergy Arkansas, Inc.
and Entergy Services, Inc. v. Union Pacific Railroad Company and Missouri & Northern Arkansas

Railroad Company, Inc., Docket No. NOR 42104 (STB served June 16. 2009), slip op. at 10 &
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n.13 (party cannot complain that charging a certain rate is an unreasonable practice under 49
U.S.C. 8 10702; “the complainant must instead challenge the rates under the more specific rate
provisions at 49 U.S.C. 10701.”). In any event, the public interest justification that CSXT posits
for the imposition of terminal trackage rights against NPBL — that such rights will permit CSXT
to serve NIT at a more favorable cost than utilizing NPBL’s switching services at $210/car — is
simply not supported by the evidence that CSXT offers.

B. Practicability and Substantial Impairment

Mr. Moss reviews in detail and at length in his verified statement the significant
operations impediments and disruptions that NPBL’s hosting of CSXT’s two-mile-long intermodal
trains would entail. Given the length of CSXT’s proposed trains and the speed restrictions on
NPBL’s track, grade crossings would be blocked in the communities of Portsmouth and Norfolk
for between 14 and 24 minutes in the most ideal of circumstances. Moss V.S. at 9-12. Stoppage
caused by a raised lift bridge and priority for watercraft could extend those blockages substantially
and essentially cleave Portsmouth in half. Moss V.S. at 9. Such disruptions would also extend to
NPBL’s access to serve multiple customers along the east bank of the Elizabeth River. Moss V.S.
at 11 and Exhibit D. CSXT’s unprecedented request for six to twelve-hour operating windows
over NPBL’s line would wreak havoc with the scheduling and efficiency of the five to six separate
switching jobs that NPBL can operate during a 24-hour period. Moss V.S. at 13, 15-17.

CSXT’s terminal trackage rights filing acknowledges and addresses none of this.
It does not even attempt to consider the capacity and speed limits of NPBL’s line between Seaboard
Junction and NS Junction, or NPBL’s current use of that line, or the impact of drawbridge-related
delays on the line, or the effect of stopping and hand-throwing the switch at Seaboard Junction to

enter the line, or waiting for NS signal clearance at NS Junction to exit the line. These and a
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myriad of other operational considerations and issues are left undiscussed. Indeed, there is no
CSXT operating witness who provides evidence or opinions regarding the feasibility of the two-
mile-long train operations that CSXT proposes to conduct on NPBL’s track.® It is indicative of
the cursory nature of CSXT’s operational presentation that it outlines an “Alternative Route No.
1” over NS’s tracks that would supposedly entail movement over the wye track connection
between the NS N-Line and V-Line. CSXT-23 at 17. As Mr. Moss explains, the curvature of that
connection restricts the movement of railcars above a certain length, including CSXT’s intermodal
well cars. Moss V.S. at 12-13.

All of this is consistent with CSXT’s approach to its prior discussions with NPBL
in connection with its proposals to have NPBL handle CSXT’s intermodal trains to NIT. In those
discussions, NPBL “repeatedly raised necessary question with CSXT about train length, operating
cadence, route complexity, and dispatching protocols” and sought to meet with CSXT local
operations team members to “examine, and possibly address, the operational challenges associated
with CSXT’s proposed NIT route.” Moss V.S. at 8. Those entreaties were ignored or dismissed,
with a CSXT attorney advising NPBL that such critical operational feasibility matters were “best
discussed [at a later time] among the subject matters experts.” Moss V.S. at 8-9. CSXT’s
responsive application is no more forthcoming with respect to such matters.

In lieu of providing any evidence on actual rail capacity, operational patterns and
potential interference, CSXT makes two arguments. First, it suggests that because CSXT
intermodal traffic to NIT could be moving in interchange over NPBL today, its proposed trackage

rights will simply substitute one kind of traffic on NPBL’s line for another. CSXT-23 at 14

8 The only witness testimony of any kind in CSXT’s responsive application is a cross-reference
to a verified statement of a CSXT sales and marketing officer that is included in CSXT’s
separate Opposition filing. CSXT-23 at 19.
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(“CSXT’s use of the Lines would largely just take the place of NPBL switching operations that
NS and NPBL maintain could take place today.”). That is facially unpersuasive for a number of
reasons. NPBL would not (and could not) handle CSXT intermodal traffic to NIT in the manner
CSXT proposes to do under its sought-after trackage rights — namely, through the operation of
two-mile-long intermodal trains. Moss V.S. at 14. CSXT has itself acknowledged that NPBL
would not handle traffic in that manner. CSXT-23 at 19.

In a similar vein, CSXT also asserts that, with its terminal trackage rights, it would
be competing with NS for intermodal traffic that NS is currently handling to NIT, “with the effect
of largely replacing some of NS’s existing operations.” CSXT-23 at 15. Whatever the merits of
that argument, it has zero applicability to NPBL. There is currently no NIT intermodal traffic
moving over NPBL’s line between Seaboard Junction and NS Junction.

The cases cited by CSXT in support of its position involved situations where there
was, in fact, existing traffic moving over the subject rail lines that would instead be handled by the
new trackage rights tenant on the same lines. CSXT-23 at 13 (quoting the Board’s language in
Union Pacific/Southern Pacific Merger, 1 S.T.B. 233, 447 (1996) that “[w]e believe that the traffic
by BNSF will replace traffic now handled by SP.”). That is distinctly not the case with NPBL;
this is not an instance where traffic is already moving on a line and there would simply be a shift
in which rail carrier was handling it on that line. The introduction of CSXT intermodal trains to
NPBL’s line in the manner contemplated and proposed by CSXT would dramatically affect NPBL
and the communities and customers it serves.

To the extent that CSXT’s traffic “substitution” or “replacement” theory is based

on the hypothetical that its NIT intermodal traffic could be interchanged to NPBL for handling

over NPBL’s lines, its argument is essentially a tautology. It is always the case that one railroad
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could interchange traffic to another railroad for handling by the latter carrier.® If that alone was a
sufficient basis for granting terminal trackage rights to the first carrier, the practicability and
substantial impairment standards of 49 U.S.C. § 11102(a) would be meaningless.

CSXT’s second argument relies on agency precedent finding that terminal trackage
rights are not impracticable simply because they may make operations “slightly more complicated”
and would “require coordination of operations between the parties.” CSXT-23 at 13-14 (citations
omitted). Once again, such precedent has little relevance to the situation that NPBL confronts in
CSXT’s terminal trackage rights application. CSXT’s remarkable proposal that it be granted daily
six-hour, and eventually twelve-hour, operating windows during which “CSXT trains would have
priority to operate over the Lines,” CSXT-23 at 15, would essentially commandeer NPBL’s rail
system for large portions of each day. Such a proposal is largely unprecedented among freight
railroads, and is something CSXT most likely would never agree to with respect to its own lines.
Moss V.S. at 16. There simply is no way for NPBL to “coordinate” around that kind of intrusion
onto NPBL’s rail line between Seaboard Junction and NS Junction and still fulfill its obligation to
serve its own industrial customers. Moss V.S. at 16.%

CSXT’s responsive application also contains no information on or even reference

to the Board’s environmental and historic preservation obligations in 49 C.F.R. § 1105. While

% Asatechnical matter, because CSXT’s NIT intermodal traffic is exempt pursuant to 49 C.F.R.
§ 1090, NPBL might not legally have a common carrier obligation to handle that traffic. CSXT
does not predicate any portion of its argument, however, on the exempt status of its intermodal
traffic.

10 As NS has pointed out, the cases cited by CSXT in support of its position featured extensive

and detailed data and analysis with respect to the questions of practicality and substantial

impairment. See NS-29 at 11, n.28 (citing BNSF Railway Company — Terminal Trackage

Rights — The Kansas City Southern Railway Company and Union Pacific Railroad Company,

Docket No. FD 32760 (Sub-No. 46), Decision No. 3 (STB served July 5, 2016)). In NS’s

words, “[t]hat stands in stark contrast to the failure of CSXT to do the same here.” 1d.
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there is “normally” a categorical exclusion for transactions involving common use of rail terminals
or trackage rights, 49 C.F.R. § 1105.6(c)(3), CSXT does not invoke that exclusion or otherwise
demonstrate that the traffic increase thresholds of 49 C.F.R. § 1105.7(e)(5) are satisfied. Given
the potentially massive community impacts of moving CSXT’s two-mile-long trains through
congested Portsmouth and Norfolk, CSXT’s omission of any reference to environmental and
historic preservation compliance matters is baffling. This is especially so, given CSXT’s shaky
track record with communities heavily impacted by transactions resulting in new railroad traffic
patterns triggering extensive local highway disruption. See CSX Transportation, Inc. — Acquisition
of Operating Easement — Grand Trunk Western Railroad Company, Docket No. FD 35522 (STB
served Dec. 10, 2018), slip op. at 5 (Board Member Miller commenting) (“I would note, however,
that carriers should be aware that in future transactions in which the Board considers the impacts
a proposed transaction would have on local communities — particularly those involving CSXT —
I will certainly look upon their representations with more caution.”) In that same proceeding,
CSXT acknowledged that “the only operational step that CSXT could take to reliably and
substantially reduce the number of crossings occupied by trains for over 10 minutes . . . would be
to reroute CSXT’s trains . . . onto other lines.” Id. at 4.

Here, unfortunately, it appears that CSXT has neglected assessing other, available
trackage rights routes to and from NIT that would minimize community impact that otherwise
would result from CSXT’s access aspirations. For example, CSXT’s route west of Seaboard
Junction reveals at least possibilities. NPBL does not know for certain whether alternatives would
be feasible, but CSXT’s failure to even consider and address them reflects yet another way in
which its responsive application is deficient and insufficient to warrant the granting of terminal

trackage rights.
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CONCLUSION

CSXT’s responsive application fails to demonstrate that the public interest warrants
a grant of terminal trackage rights over NPBL. CSXT has access to NIT today through drayage
and NPBL’s switching services, and CSXT has not presented evidence showing that trackage
rights would be more cost-effective and favorable for CSXT. At the same time, CSXT seeks to
compel trackage rights operations over NPBL’s line that are unsupported by operational testimony
and certain to create severe public harm and operational impairment given the constraints of the
proposed route and CSXT’s intention to operate 10,000-foot trains in six and twelve-hour
preference windows. The Board cannot find that CSXT has satisfied the requirements of 49 U.S.C.
§ 11102(a).

WHEREFORE, NPBL respectfully requests that the CSXT-23 application for
terminal trackage rights be denied.

Respectfully submitted,

/sl e/ ///////) / \C//;//////
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Thomas J. Litwiler
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Case 2:18-cv-00530-MSD-RJK Document 592 Filed 01/12/23 Page 1 of 49 PagelD# 14746

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Norfolk Division

CSX TRANSPORTATION, INC.,
individually and on behalf of NORFOLK
& PORTSMOUTH BELT LINE
RAILROAD COMPANY,
Plaintiff,
V. Civil Action No. 2:18-cv-530-MSD-RJK

NORFOLK SOUTHERN RAILWAY
COMPANY, et al.,

Defendants.
/

PLAINTIFF CSX TRANSPORTATION, INC.’S MOTION FOR INJUNCTIVE
RELIEF AND PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiff CSX Transportation, Inc. (“CSX”’), by counsel and pursuant to the Court’s
January 5, 2023 Order (ECF No. 560), moves the Court to enter injunctive relief on Counts I-
V, VIII, and IX of its Complaint against Defendants Norfolk Southern Railway Company
(“NS”) and Norfolk and Portsmouth Belt Line Railway (“NPBL”), following the bench trial
currently scheduled to begin on January 18, 2023.

Specifically, CSX respectfully requests that the Court issue an injunction that:

(1) Prohibits Defendants from continuing to engage in anticompetitive conduct, both

unilaterally and collectively, that excludes CSX from on-dock rail access at Norfolk

International Terminal (“NIT”), the relevant market. Such prohibition would include,

but not be limited to, enjoining the continuation of actions or threatened actions found

to constitute a violation of the antitrust laws and/or violations of state conspiracy or

breach of contract law, such as by:
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89. Vessel routing also depends in large part on ocean carrier alliances, in which
multiple carriers enter into multi-year agreements under which they share a single vessel to reduce
costs and increase efficiency.

90. Rail rates and route structure are among the least important factors considered by
carriers when determining at which ports to call.

91. NS’s and CSX’s data confirm that ocean carriers move international intermodal
containers to and from the same inland destinations through multiple ports, even when rail rates at
those ports vary significantly.

92. To be competitive for contracts with ocean carriers, CSX must offer competitive
service at all major ports in a geographic region. A significant component of competitive rail
service is whether a railroad can provide on-dock access at major marine terminals.

b. Drayage is Not an Adequate Substitute

93.  Because Defendants have blocked CSX’s access to on-dock rail by cost and
operations, CSX truck each container arriving at NIT individually to a separate location where the
container is then loaded onto a rail car—a process called “drayage.”

94.  VIT coordinates drayage at NIT and other POV terminals. The $130 drayage fee
is split between VIT and the railroad.

95. Drayage is an expensive and inefficient alternative to on-dock rail, especially at
high-volume terminals. It adds at least another day to container transit times.

96. Drayage is a particularly problematic at NIT. The drayage route to and from NIT
follows Hampton Boulevard, a four-lane local road passing directly in front of the Old Dominion
University campus. Local regulations prohibit trucks on Hampton Blvd. “between the hours of
4:00 p.m. and 6:00 a.m.” Street congestion, gate delays, and the limited availability of truckers

and chassis also limit the efficiency and reliability of drayage.
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VERIFIED STATEMENT OF R. CANNON MOSS
I. Introduction and Professional Qualifications

My name is R. Cannon Moss. I am the President and General Manager
of the Norfolk & Portsmouth Belt Line Railroad Company (NPBL), a position I have
held since 2011. My professional experience spans over 24 years, concentrating
primarily on railroad operations, marketing, safety, and terminal coordination
within the heavily-utilized and complex Tidewater terminal area of Virginia.

I began my professional career in railroading in 2001 as a management
trainee in the Operating Department of Norfolk Southern Railway Company (NSR).
I am responsible for overseeing all aspects of NPBL’s operations, including NPBL’s
daily train movements, its safety protocols, and its service to customers and
connecting carriers alike. I also serve as the President of the Virginia Railroad
Association.

I received my undergraduate degree from the Virginia Military
Institute (VMI) and hold a Master's in Business Administration from Liberty

University.

II. Basis of Opposition to CSXT's Application

I offer this verified statement to explain why NPBL is opposed to the
application for terminal trackage rights (the Application) filed in this docket by CSX
Transportation, Inc. (CSXT).

NPBL understands that the underlying impetus for this Application

relates to CSXT's current operating model in the Tidewater area. Currently, CSXT



moves intermodal containers by rail to the Virginia Port Authority’s Virginia
International Gateway (VIG) terminal, requiring those boxes destined for their
Norfolk Internation Terminal (NIT) to be transported from VIG to NIT
approximately 8 miles via motor carriage (drayage). CSXT implicitly suggests that
this drayage cost is a financially prohibitive alternative to the direct rail access
sought here, and that the fee NPBL would charge for switching services to NIT
would be cost prohibitive. However, a critical gap exists in CSXT’s submission: it
offers no data regarding its actual out-of-pocket drayage costs per box, nor does it
provide a comparative financial analysis against either the current drayage model
or NPBL's tariffed switching services. This lack of essential financial information
prevents any meaningful assessment of whether CSXT’s terminal trackage rights
proposal is financially feasible, or indeed, a more viable alternative than the
existing carriage methods it seeks to avoid.

I acknowledge NPBL successfully accommodated CSXT’s intermodal
traffic in 2015—specifically, approximately five limited train sets moving to or from
NIT, which ranged from about 2,400 feet to roughly 6,000 feet—but these trains
were significantly shorter than the 10,000-foot maximum CSXT proposes now. As I
recall, however, even the successful handling of those shorter trains in 2015
required difficult reverse movements to avoid locomotive re-positioning at NSR’s
Portlock Yard and still resulted in tangible disruption of NPBL local service at the
time. To be clear, I am not opposed to intermodal service cooperation with CSXT,

and I never have been. Rather, past personal experience indicates to me that



CSXT’s proposal, absent significant infrastructure expansion, would cause serious
operational disruption to NPBL’s current services. My 2015 experience also
indicates that, absent significant infrastructure improvements, CSXT operations
through the terminal would almost of necessity be highly inefficient, consuming
disproportionate amounts of time and NPBL track capacity.

I note that the Application seeks to impose a unilateral “solution”
where NPBL and CSXT had previously explored a cooperative and potentially
mutually beneficial inter-carrier arrangement. Over the years, NPBL and CSXT
have engaged in on-and-off discussions regarding NPBL providing terminal
switching service for CSXT’s intermodal traffic to and from NIT. Critically, these
discussions revolved around NPBL, the experienced local operator, having the
prerogative in handling CSXT's intermodal traffic, including controlling maximum
train length and timing, thereby minimizing local disruption. The fact that CSXT
abandoned the pursuit of an operationally sound switching alternative (under
current NPBL switching rates) in favor of an aggressive and highly prescriptive
trackage rights application suggests to me CSXT’s willingness to sacrifice

operational efficiency and public interest for strict control.

Focus on Collateral Effects, Not Competitive Intent
It is my professional opinion that the terminal trackage rights CSXT
requests are entirely inadvisable. My objection has little to do with CSXT’s alleged
pro-competitive aspirations or its desire to access the Norfolk International

Terminals (NIT). I am, frankly, indifferent to whether CSXT, as a general matter,



secures a direct route to and from the NIT, and I take no position on the competitive
interests that may be driving CSXT to this objective. My focus, instead, is upon
what CSXT’s proposed introduction of new and potentially lengthy trains via
NPBL’s line from Seaboard Junction to NS Junction — over a congested and complex
terminal area with numerous industries and several local switching operations —
would do to NPBL and to the communities through which NPBL operates.

With that perspective in mind, I must oppose the Application because
the collateral effects of CSXT’s “plan” to introduce new, 10,000-foot intermodal
trains along a complicated route through urban areas would visit otherwise
avoidable (and currently immeasurable) harm to highway traffic in Portsmouth,
Virginia, and result in serious local railroad service disruption along the proposed
trackage rights route. These are impacts that it appears to me that CSXT has
failed to consider and account for in any way.

Although I am not an attorney, I have been given to understand that
the standard under which CSXT hopes to acquire the subject trackage rights
requires CSXT to demonstrate, among other things, that the proposed operation
would be consistent with the public interest, and that it would not substantially
impair NPBL’s ability to efficiently use and operate its facilities. The operational
facts presented herein demonstrate that CSXT’s proposal could not possibly satisfy
these standards.

Further, it is my professional opinion that with slightly greater due

diligence, CSXT most likely would have been able to establish a far less problematic



and much less circuitous alternative access route to and from NIT that would avoid
much of the congested railroad terminal areas at issue here, bypass NPBL’s
network, and minimize impact to local roadway traffic. The simple fact that better
NIT access solutions likely exist underscores CSXT’s failure to fully vet its options

before advancing this deficient Application.

ITII. The Operational Constraints of the Proposed CSXT Plan

I have carefully examined CSXT’s operating proposals set forth in its
Application, noting the operational difficulties and hazards of what CSXT proposes
to do in order to reach NIT directly via its chosen routing. The operation, as I
understand CSXT’s plans, would involve the following critical components:

e Train Size: The plan calls for a daily pair of double-stacked container
(intermodal) trains of about 10,000 feet in length (nearly two miles) operating
over a combination of NPBL and NSR lines within the Norfolk, Virginia
railroad terminal area (NRTA). CSXT’s request for the right to operate
10,000-foot trains means that NPBL must plan for the maximum length and
the greatest associated risk. My concerns about train length are rooted in my
personal experience as General Manager. On one or two occasions, I have
overseen the movement of unit grain trains in excess of 11,000 feet, which
traversed the majority of the proposed trackage rights route on our system.
However, I found the handling of these trains to be operationally problematic
and I took the proactive step of reaching out to the line-haul carrier to
discourage the interchange of such extended-length trains in the future. That
experience confirms for me that the 10,000-foot train length is infeasible for
efficient operations through these restricted segments, irrespective of the
train crew’s identity.

e Restricted Speed: The entire scope of NPBL’s network is operated as “other
than main line” trackage under restricted speeds that would allow a train to
stop at half the range of vision of the track ahead, not to exceed 10
miles/hour. Practically speaking, this would mean that a 10,000-foot
intermodal train operating over NPBL tracks would have to operate at speeds
well below10 miles/hour because the engineer will be looking for obstructions
and mindful that their train is traversing onto a track that is nearly



perpendicular to the one there on. NPBL knows from experience that
operating trains approaching such lengths would be infeasible for efficient
operations through these restricted segments.

Complex Route and Handling: The proposed route through the NRTA is
convoluted and circuitous. It would require lengthy trains to operate over
various track segments subject to multiple operational constraints, including:

o Shared Lines: Operation over lines currently used by NPBL for its
general freight and interchange traffic, as well as by other carriers.

o Drawbridge Crossings: The CSXT-proposed trackage rights route
utilizes rail lines that cross two navigable waterways, each with a
separate, single-track, tender-controlled drawbridge. The first, on
NPBL'’s line, is a vertical lift drawbridge across the Southern Branch of
the Elizabeth River, which forms part of the heavily-trafficked
Intracoastal Waterway. The second, on NSR, crosses the Eastern
Branch of the Elizabeth River.

At both structures, waterborne traffic holds absolute priority over rail
traffic, bringing with them unpredictable and potentially prolonged
train stoppages. My direct experience with the NPBL lift drawbridge
confirms the severe operational risk. Under Coast Guard protocol, the
NPBL bridge tender must initiate a three-stage communication
process to close the bridge to maritime traffic (the bridge is left in the
“up” position, open to watercraft passage until such time as a train is
approaching the bridge and clearance is obtained to lower the bridge to
permit the train’s passage): a 30-minute radio broadcast notice, a 15-
minute follow-up notice, and a final alert. If the bridge tender receives
notification from any approaching watercraft at any stage before the
bridge is closed, the bridge must remain open to watercraft.
Consequently, a train approaching the bridge may be forced to stop
and wait for an approaching vessel, causing that 10,000-foot
intermodal train to halt and block public grade crossings along the
proposed route at the last minute.

Finally, I estimate that, from South Branch Elizabeth River
drawbridge lowering (to permit a train crossing), to the actual train
crossing, to bridge reopening, a 10,000-foot CSXT intermodal train
would block watercraft traffic for roughly 26 minutes under best-case
scenarios. Such waterborne traffic blockages could be much worse, of
course, if, for an NIT-bound train, on NPBL, NSR is unable to accept
the train as it approaches NS Junction, and is forced to hold in place
while occupying the bridge.



o Terminal Maneuvers: The operation is complicated by the inability,
given current track infrastructure, to perform a full loop at the NIT
terminal, requiring complex, time-consuming maneuvers (e.g., shoving
or backing) in traversing the proposed trackage rights route.

The difficulty here is not the identity of the intermodal train crew, but
the physical constraints of the route, the communities through which it passes, and
the sheer length of the train imposed upon it. Whether NPBL were to handle this
train for CSXT, or CSXT were to operate it itself, the operational impact and

community disruption would be equally disastrous.

IV. CSXT’s Failure to Demonstrate Operational Feasibility

CSXT is asking this Board to compel a service without providing a
definitive, workable operating plan that addresses, much less acknowledges, severe
constraints. Even more troubling is the utter absence of supporting testimony from
any CSXT operating personnel with Tidewater terminal expertise as to the
feasibility of CSXT’s trackage rights plan, and CSXT’s ignorance of potentially
significant community impact, and the lack of any attempt to address the
environmental impact of CSXT’s proposal.

This failure is compounded by the absence of joint operational
modeling between CSXT and NPBL to assess the feasibility and impact of CSXT’s
proposed operating window (of up to 12 hours) and train lengths. This modeling is
essential to accurately assess the scope of impact on NPBL’s current and forecasted
traffic and switching operations. Crucially, CSXT has failed to even acknowledge

whether its proposal would necessitate potentially sizeable capital expenditures



associated with infrastructure enhancements—such as new staging tracks or grade
crossing separations—that would be necessary to mitigate the guaranteed
operational impact on NPBL and the crippling public impact on the communities of
Portsmouth and Norfolk, Virginia.

CSXT appears to have no understanding or appreciation of
NPBL train operations, including their frequency or where our trains operate. In
discussions prior to CSXT’s unsupported and ill-considered terminal trackage rights
request, I repeatedly raised necessary questions with CSXT about train length,
operating cadence, route complexity, and dispatching protocols. In short, in those
communications, I questioned CSXT's grasp of NPBL train operations, the
frequency of those operations, and the overall time required to move a train through
the restricted-speed, “other than main line” territory of the NPBL network.

I also urged CSXT to send local operations team members to meet with
me, so that we could examine, and possibly address, the operational challenges
associated with CSXT’s proposed NIT route. My appeals to adequately vet CSXT’s
NIT service plan with CSXT operating personnel have been ignored or dismissed as
mere “details” to be worked out later, if only NPBL would capitulate to CSXT’s
proffered train handling fees. For example, in a March 21, 2025 letter characteristic
of CSXT’s handling of operational concerns surrounding its NIT access proposal,
CSXT’s Steven C. Armbrust (an in-house attorney with CSXT, and not himself an

operating expert) characterized my concern with critical operational feasibility as



matters “best discussed [at a later time] among the subject matter experts.” I am

still awaiting those discussions.

V. Public Interest Concern: Guaranteed Community Paralysis in
Portsmouth

The primary threat to the public interest is the proposed running of a
10,000-foot intermodal train over this circuitous and congested inter-terminal route,
threatening prolonged, repeated blockages of multiple public grade crossings in the
heart of the City of Portsmouth. The problem is compounded by two factors: the
unpredictability of waterborne traffic requiring drawbridge openings, and the
required coordination lag at major interchange points.

A slow-moving or stopped train of roughly 10,000 feet (nearly two
miles) would cut the city of Portsmouth, Virginia in half for extended periods of
time, 1solating industries with private crossings and splitting the community by
blocking a number of at-grade crossings. Even at maximum permitted operating
speeds on NPBL'’s lines and no restrictions on train movement (aside from the
roughly seven minutes delay that would be associated with NPBL’s Southern
Branch Elizabeth River drawbridge lowering to permit a train crossing), a 10,000-
foot CSXT intermodal train destined to NIT would block any given at-grade crossing
for between roughly 14 to 24 minutes depending upon actual train operating speed
at any point along the route, from the activation of grade crossing gates to their
reopening upon train passage, depending upon if the train were to stop at the

Seaboard Junction interlocking before entering onto NPBL’s lines or were to stop



due to drawbridge openings. The threat is not hypothetical; it is a guaranteed

operational consequence under three distinct, predictable scenarios discussed below.

A. Blockage of Eastern Portsmouth Arteries and National Security
(NIT-Bound Train / Drawbridge Delay)

If an NPBL-accepted, NIT-bound train encounters a drawbridge
closure after moving through Seaboard Junction, any of the following public
highways would be exposed to extensive, unpredictable blockages at their at-grade
crossings: Elm Avenue, George Washington Highway, Portsmouth Boulevard, Deep
Creek Boulevard, and Phillips Avenue. See Exhibit A. Very similar extended grade
crossing blockages would arise in the event that outbound, 10,000-foot CSXT
intermodal trains were to be stopped awaiting clearance to enter onto CSXT
trackage at Seaboard Junction. See Exhibit B.

This creates an intolerable risk to public safety and is a matter of
national security concern. George Washington Highway (U.S. Route 17) 1s a critical
conduit for traffic moving to and from the Norfolk Naval Shipyard (NNSY) and
other vital U.S. Navy assets in the area. The closure of this, or any of the listed
major arteries, would impede emergency services and dramatically slow the
movement of personnel to and from a key defense installation, compounding
regional traffic gridlock.

B. Blockage of Western Portsmouth Arteries (Inbound Kilby to
Seaboard Junction Train / Interchange Delay)
An equally dangerous public impact scenario arises from CSXT's lack

of coordination for trains inbound to Seaboard Junction. If a roughly 10,000-foot
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CSXT intermodal train proceeds from CSXT's Kilby Yard toward Seaboard Junction
and NPBL is unable to immediately accept it due to network congestion, previous
delays, or watercraft interference at the NPBL South Branch Elizabeth River bridge
crossing, the train will be forced to stop proximate to the interlocking. This stoppage
would block critical roads in western Portsmouth, including: Frederick Boulevard,
Rodman Avenue, Portsmouth Boulevard, Missy Elliott Boulevard, and Victory
Boulevard. See Exhibit C.

The blockage of major, high-volume arteries like Frederick Boulevard,
Portsmouth Boulevard, and Victory Boulevard by a stationary train for an
unpredictable duration would cause widespread civic and economic disruption.

C. Blockage of Norfolk and Portsmouth Arteries, Industrial Access,
and East Bank Rail (NS Junction to Seaboard Junction Train /
Drawbridge Delay)

A third major disruption could occur when a NIT-outbound CSXT
intermodal train received from NSR at NS Junction is stopped en route to Seaboard
Junction due to an Elizabeth River drawbridge closure. Three Norfolk roads would
be blocked: Bainbridge Boulevard, Liberty Street, and Industrial Avenue. In
addition, a train stopped in this position proximate to the Elizabeth River
drawbridge would block both rail and private vehicular access to multiple industries
served by NPBL along the east bank of the Elizabeth River, causing direct,
quantifiable harm to NPBL’s customers and regional commerce. See Exhibit D.
Arguably worse (certainly for waterborne traffic) would be a situation where an

NIT-inbound train would be stopped on its approach to NSR lines at NS Junction,
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resulting in blockages to crossings and to watercraft movements on the Southern

Branch of the Elizabeth River. See Exhibit E.

D. CSXT-Generated Security Risk
Prolonged or unexpected stoppages inherent in CSXT's unvetted plan
introduce a severe security risk for the CSXT itself. Extended dwell time for
intermodal trains in accessible urban areas directly correlates with increased cargo
theft and container break-ins. A 10,000-foot train stopped due to drawbridge or

dispatching issues creates an exposed, stationary target for theft and vandalism.

VI. Substantial Impairment to NPBL’s Operations

The intrusion of this long CSXT train onto the convoluted route will
create unavoidable scheduling conflicts and substantial impairment to NPBL’s
ability to serve its current customers and forecasted future traffic in the Pinner’s

Point Terminal area.

A. Failure of Operational Due Diligence
The proposed routing for CSXT’s intermodal traffic represents a
fundamental violation of efficient terminal railroad operations. The core objective of
any railroad, especially when providing intermodal service, is to maximize velocity
and minimize crew hours per movement. CSXT’s proposed routing achieves the
opposite result. Above above all else, CSXT’s plan also defies operational realities

by, among other things, positing a trackage rights routing that would utilize
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turnout between NSR’s N-Line and V-Line that, to my understanding, is restricted
to movement of freight cars that are shorter than intermodal well cars.

The proposed path is complicated and operationally risky,
unnecessarily increasing miles traveled and total trip time. Critically, the route
traverses territory that is heavily constrained by yard limits and numerous public
grade crossings. This combination ensures that the movement must proceed at a
significantly reduced speed for its entire duration on the NPBL line, effectively
creating a slow-moving bottleneck. Furthermore, the reliance on traversing the
single-track drawbridge environment introduces an uncontrollable variable;
drawbridge lifts for maritime traffic are unpredictable and halt all rail movements,
which directly contradicts the imperative for dependable, on-time intermodal freight
service. From an operational expert standpoint, choosing this path for high-priority
intermodal traffic demonstrates a profound lack of operational planning and due

diligence.

B. Capacity Consumption and Scheduling Conflicts
NPBL currently manages a coordinated, efficient flow of freight,
running as many as five or six separate switching jobs within a 24-hour period
(depending on seasonal traffic volumes). These jobs serve 21 active industry
customers, including the several proximate to NIT and NPBL’s facility at the Port of
Norfolk (including an under-construction transload terminal proximate to Pinner’s

Point that is designed to benefit both CSXT and NSR).
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The operation of an unpredictable CSXT train, especially one designed
to operate at the maximum requested length of 10,000 feet, would heavily
complicate dispatching and inter-carrier coordination and would force the holding of
other trains, leading to cascading delays for all users of the NPBL network. Choke
points would include the hand-throw switch at the southwest quadrant turnout at
Seaboard Junction (which requires the train to stop) and the connection with NSR
at NS Junction.

If NPBL were to handle these intermodal trains with its own crews
(given current infrastructure and NPBL operating discretion), it would consider it
an operational impossibility to handle a 10,000-foot train with any efficiency. NPBL
would find it essential to divide the train into smaller sections to minimize the
impact to local highway traffic and network fluidity, a move which CSXT's
Application fails to contemplate.

The exact number and amount of delays that would be associated with
1mpact to NPBL switching operations cannot yet be calculated without clearer
information about CSXT’s operating plan, including critically when its two-stage
operating windows would be implemented. The difficulty in assessing the scope of
impact stems from the lack of system modeling to account for variables in train
length, NPBL local switching train starts, intervals of Elizabeth River drawbridge
closures due to waterborne traffic, and variables regarding NS operations in and
around NS Junction. Even without operations modeling to assess the potential

scope of impact to NPBL and NSR operations along the proposed trackage rights
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route, it is abundantly clear to me already that CSXT’s concept of securing for itself
two six-hour windows prioritizing CSXT’s NIT trackage rights aspirations over
NPBL’s current operations is an absolute non-starter, as I am confident such an
arrangement would, in the absence of substantial additional railroad operating
infrastructure along the NPBL portion of the route, render impossible NPBL’s
provision of service to existing and future customers going forward.

Furthermore, NPBL anticipates significant increased traffic growth
through Seaboard Junction occasioned by a multi-phase development at the Port of
Norfolk facilities located to the north. This conflict is compounded by NPBL's single
largest customer, Perdue Farms, which is actively expanding its facility to increase
throughput, thereby consuming adjacent yard tracks that might otherwise be used
by NPBL for staging delayed CSXT intermodal traffic. Without a workable
schedule, NPBL would be forced to make difficult choices about how to minimize
local switching impact and grade crossing closures, a burden that should not be
1mposed upon it.

C. The Unprecedented and Entitled Demand for a 6-Hour or Even a 12-
Hour Operating Window

In its Application, CSXT has demanded a 6-hour operating window for
its intermodal trains to traverse the CSXT-proposed trackage rights routes, with an
option to extend the operating windows to two 6-hour windows. It appears CSXT is

contemplating each 6-hour window to facilitate a round trip—the movement of a
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train from Seaboard Junction to NIT and a return trip from NIT back to Seaboard
Junction—occurring within that 6-hour block.

From an operator’s perspective, a guaranteed 6-hour slot for a single
round trip, consuming this much terminal capacity (both NSR’s and NPBL’s), is an
extraordinary, unprecedented, and fundamentally unreasonable demand. It is the
sort of demand that might emit from commuter or intercity passenger service
operators, but it is not the sort of demand that freight carriers make of one another,
and I cannot recall a single instance in my professional experience of such operating
windows being discussed as between a trackage rights “host” and its licensee. CSXT
has offered no examples of this sort of inter-carrier window arrangement in its
Application, either.

The fact that CSXT now demands this kind of committed, high-
capacity slot for its own freight operation reflects a stunning operational double
standard. It demonstrates a sense of entitlement and a failure to appreciate the
destructive impact this inflexible consumption of capacity would have on NPBL’s
ability to serve its customers and maintain the fluidity of the terminal. Moreover,
neither CSXT nor NPBL can fully assess the scope of impacts without operational
modeling factoring in NPBL switching, Elizabeth River drawbridge closures, and
operations on adjacent lines operated separately by NSR and local short line
operator Buckingham Branch Railroad Company. Without this analysis, CSXT is
moving blind, ignoring the likely need for massive additional capacity or capital

expenses that would be necessary to minimize the impacts they simply overlook. If
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CSXT were to retain its insistence upon up to two 6-hour operating windows, it
would need to compensate NPBL for the massive amount of capacity CSXT would
consume, and it would need to be prepared to cover the capital expenses necessary
to augment NPBL’s current operating infrastructure, including, quite possibly, the
funding of rail-highway grade separations in Portsmouth.

The function of the NPBL is not solely to serve local industries, but to
act as a terminal coordinator and neutral broker for the entire NRTA. This includes
facilitating seamless and timely interchanges with connecting carriers, primarily
CSXT and NSR. Accordingly, NPBL must maintain interchange fluidity across
multiple daily windows to ensure that regional freight does not stagnate. The
proposed dedicated 6-hour committed windows for CSXT intermodal traffic
immediately compromises NPBL’s ability to execute necessary and timely
interchanges with other carriers and first-mile/last-mile service to NPBL’s many on-
line customers. Any delay to the long, slow-moving CSXT train—whether due to
mechanical issues, crew changes, or drawbridge lifts—will effectively lock up the
main line. This directly forces NPBL to miss its scheduled interchange windows
with NSR and its pick-ups and deliveries to shippers. Therefore, the operational
impairment caused by CSXT’s plan transcends local inconvenience; it immediately
translates into a systemic breakdown that directly impairs the regional freight

transportation network.
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VII. Conclusion

CSXT’s Application seeks to compel a service proposal that 1s
incomplete, unsupported by operational testimony, and guaranteed to create severe
public harm and operational impairment due to the specific constraints of the
proposed route and the requested right to run 10,000-foot trains through a busy and
complex terminal area. Based on my professional operating experience in this
terminal, the Surface Transportation Board should deny the CSXT’s Application for

Terminal Trackage Rights for failure to meet the standards for access.

18



BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 36836

NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-- ACQUISITION OF CONTROL --
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY

REPLY OF
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY
TO APPLICATION FOR TERMINAL TRACKAGE RIGHTS

VERIFIED STATEMENT OF R. CANNON MOSS

EXHIBITA



Stopped NIT-inbound Train at NPBL Drawbridge - 10,000' _-

Legend
=10,000 ft. Train

. Crossing Blocked (from bridge going west)
* Burtons Point Rd. (Gate 32 of Norfolk Naval Ship Yard)

| liams Crossing (P
*George Washington Hwy - Majol

oz




BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 36836

NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-- ACQUISITION OF CONTROL --
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY

REPLY OF
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY
TO APPLICATION FOR TERMINAL TRACKAGE RIGHTS

VERIFIED STATEMENT OF R. CANNON MOSS

EXHIBIT B



Legend

=10,000 ft. Train

Stopped NIT-outbound Train at Seaboard Junction - 10,000

gElicéses(ﬁ’omdlamnndgnmgEast) ; : . a1 ey, = Y, S D ERS « 7 S l Y ¥ = Blocked Crossing

shington Hwy (major 4 lane road crossi
*Sherman Williams private crossing (only entrance/exit for 3 industries)
"Elm Ave. (maj ss point for Jordan Bridge)

t:smouth Fite Maréhal‘s office s
3 T Ty !

" Poitsmouth: Rire:

5 : - . ; Y ¥ s ; | % é‘x,/’»'

N TE

s

& ',.E;-




BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 36836

NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
-- ACQUISITION OF CONTROL --
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY

REPLY OF
NORFOLK AND PORTSMOUTH BELT LINE RAILROAD COMPANY
TO APPLICATION FOR TERMINAL TRACKAGE RIGHTS

VERIFIED STATEMENT OF R. CANNON MOSS

EXHIBIT C



Stopped NIT-inbound train at Seaboard Junction - 10,000'

Crossing Blocked (from diamond going west
* Fredrick Blvd (major 4 land crossing - entrance/exit for Interstate 264
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Crossing Blocked (from brids oing east)
* Ohio St. (only entrance/es three customers on river)
*Bainbridge Bivd

*Liberty St

| "Industrial Ave

*NS double mainline to Lambert's Point dock and Amtrak Station
“Wilson Rd
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This is what an CSX 10,000t train looks like stopped at the NS signal
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VERIFICATION

I, R. Cannon Moss, President and General Manager of the Norfolk & Portsmouth
Belt Line Railroad Company (NPBL) verify under penalty of perjury that | have read this
verified statement on behalf of NPBL, that | know the contents thereof, and that the same are
true and correct. Further, I certify that | am qualified and authorized to file this verified

statement on behalf of NPBL.

/sl /e 5 /%&f

R. Cannon Moss

Executed on November 20, 2022



CERTIFICATE OF SERVICE

| hereby certify that on this 20" day of November, 2025, a copy of the foregoing
Reply of Norfolk and Portsmouth Belt Line Railroad Company to Application for Terminal
Trackage Rights (NPBL-6) was served by electronic or first-class mail, postage prepaid, upon:

Peter W. Denton

Sally Mordi

Steptoe LLP

1330 Connecticut Avenue, N.W.
Washington, DC 20036
pdenton@steptoe.com
smordi@steptoe.com

William A. Mullins

John V. Edwards

Crystal M. Zorbaugh

Mullins Law Group PLLC

2001 L Street, N.W., Suite 720
Washington, DC 20036
wmullins@mullinslawgroup.net
jedwards@mullinslawgroup.net
czorbaugh@mullinslawgroup.net

Sarah J. McCoy

General Counsel & Chief Administrative Officer
Virginia Port Authority

101 West Main Street

Norfolk, VA 23510
smccoy@portofvirginia.com

Kathleen L. Wright
Gentry Locke

P.O. Box 40013

Roanoke, VA 24022-0013
wright@gentrylocke.com

Noah P. Sullivan

Gentry Locke

919 East Main Street

Suite 1130

Richmond, VA 23219
nsullivan@gentrylocke.com



Abigail Slater

U.S. Department of Justice
Antitrust Division

450 Firth Street, N.W.
Suite 8010

Washington, DC 20530
don.amlin@usdoj.gov

Secretary of Transportation

1200 New Jersey Avenue, S.E.
Washington, DC 20590
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	I. The Parties
	1. CSX and NS are Class 1 railroads operating in the eastern United States.  NPBL is a terminal switching railroad (sometimes called a “short line”) in Hampton Roads, Virginia.  At all relevant times, NPBL has been owned 57% by NS and 43% by CSX.
	2. NPBL was founded by eight railroads in 1896 “for the mutual benefit of each [of the railroads] in the interchange of business.”  ECF No. 1-1 at 3.  NPBL’s Operating Agreement provides that each railroad will have “equal representation” in the Belt ...
	3. In 1980, NS’s predecessors,  Norfolk and Western Railway Company (“NW”) and Southern Railway Company (“SR”), petitioned the Interstate Commerce Commission (“ICC”)—the predecessor to the Surface Transportation Board (“STB”)—to exclude non-controlled...
	4. In 1989, the NPBL’s then-existing owners—CSX, Norfolk and Western Railway Company (“NW”) and Southern Railway Company (“SR”)—agreed to amend “Article Fourth” of the Operating Agreement to allow CSX to appoint two directors and NW and SR to collecti...
	5. NPBL’s president is the sixth voting member of the Belt Line’s Board.  Since at least 2005, the NS-controlled NPBL Board has installed a former NS employee in this position.  Past presidents have returned to work at NS following their tenures at th...
	6. Under the Operating Agreement, the Belt Line’s purpose is to interchange railcars for its owners, meaning that NPBL receives cars from NS or CSX and delivers them to locations on its tracks, or vice versa.
	7. One location for which NPBL provides switching services is Norfolk International Terminals (“NIT”), the largest marine terminal in the Port of Virginia (“POV”) and one of the most important terminals for international intermodal cargo on the East C...
	8. NS has access to on-dock rail at NIT over its own tracks, although it also travels over NPBL tracks, for which NS pays a nominal trackage rights fee.2F
	9. NPBL has access to on-dock rail at NIT via trackage rights over NS’s tracks.  The 1917 agreement between NS and NPBL “guarantees NPBL 50% of track time on trackage rights heading North to NIT.”  Pursuant to this agreement, NPBL pays NS a fixed trac...
	10.  VIT manages rail traffic at NIT and would be able to effectively manage rail traffic from both NS and NPBL at NIT.
	11. Although NPBL does not compete for ocean carrier business, NPBL and NS are the only two potential means by which CSX could access on-dock rail at NIT.

	II. Present and Future Harm from Defendants’ Ongoing Anticompetitive Conduct.
	12. CSX and NS compete vigorously for contracts with ocean carriers to move international intermodal freight by rail to and from all major ports on the East Coast, including POV.  A significant component of competitive rail service is whether a railro...
	13. As set forth in detail below, since at least 2009 and continuing to the present, NS and NPBL have conspired to maintain NS’s control of international intermodal freight moving by rail through POV by blocking CSX’s ability to access on-dock rail at...
	14. As an NS executive succinctly explained in 2017, CSX’s ability to fairly compete with NS for the international intermodal business at NIT is limited, because NS “controls” NIT access.
	15. Defendants’ ongoing anticompetitive conduct in the market for on-dock rail at NIT has real, immediate, and ongoing consequences—not only for CSX, but also for international intermodal ocean carriers, the POV and consumers more broadly.
	16. NS has handled the majority of international intermodal business at the POV—and the vast majority at NIT—during the relevant period.  Although POV’s overall container volumes—and CSX’s container volumes at POV—have increased since 2009, CSX’s expa...
	17. Empirical data shows that, without any meaningful competitive constraints, NS is able to charge higher prices to ocean carriers who use NIT intensively.  Indeed, NS charges ocean carriers that send a substantial percentage of their container traff...
	18.  Because ocean carriers contract with NS for multiple lanes (i.e., origin and destination pairs) covering multiple East Coast ports, NS’s overcharge is not limited to containers shipped through NIT.  Instead, NS charges supracompetitive prices to ...
	19. CSX’s lack of on-dock rail access at NIT prevents it from competing fairly on the merits for international intermodal business.  Indeed, the lack of on-dock rail at NIT has driven a number of ocean carriers to contract with NS rather than CSX.  Th...
	20. Because carriers generally align with a single railroad across all major East Coast ports, CSX’s competitive disadvantage at NIT results in substantial lost business across its entire network—resulting in hundreds of millions of dollars in lost pr...
	21. CSX’s competitive disadvantage at NIT also affects the POV; as VPA confirmed in a letter to NPBL in 2018, CSX’s lack of proper access to NIT disadvantages Virginia as a whole in the market for international intermodal container traffic.
	22. Defendants have given no indication that they have abandoned or intend to abandon this harmful anticompetitive conduct.  To the contrary, Defendants have indicated they intend to engage in future conduct to exclude CSX from the relevant market, in...

	III. NS and NPBL Conspire to Block CSX at NIT
	23. Defendants have conspired to block CSX’s ability to access on-dock rail at NIT and continue to do so.  One way Defendants have blocked CSX’s access to on-dock rail at NIT is through NPBL’s switch rate.  The NPBL Operating Agreement states that “a ...
	24. The Operating Agreement also provides that the NPBL rate may be “adjusted from time to time as to yield a net revenue sufficient to pay . . . a dividend of six per cent” to its owners.  See  ECF No. 1-1 at 6.  But nothing in the Operating Agreemen...
	25. NPBL periodically convenes rate committees, purportedly to evaluate and propose adjustments to the NPBL switch rate.  Historically, these committees have been comprised of NPBL management and NS and CSX personnel.  Rate committees are not required...
	26. NS has long used NPBL rate committees to monitor CSX’s activities in the region and preserve its control of NIT access.
	a. The 2009 Rate Committee

	27. In 2009, NPBL convened a rate committee to review tariff changes necessary to automate billing through NS’s computer systems, as well as attract new business to alleviate serious cash flow concerns, which resulted in large part from a decline in s...
	28. As part of the discussion, CSX submitted a written proposal whereby NPBL would reduce its rate to allow for CSX intermodal traffic to NIT, which by increasing NPBL’s revenues addressed those concerns.
	29. The NS-appointed members of the NPBL rate committee had a different goal—to maintain NS’s “superior” position at POV by ensuring that CSX did not obtain access to on-dock rail at NIT via NPBL.
	30. Two days before the rate committee’s July 2009 meeting, NS intermodal executives drafted a letter to the NS-appointed members of the NPBL Board, which described CSX’s “incursion” into the Hampton Roads market, including by offering competitive pri...
	31. At the July 29, 2009 rate committee meeting, NPBL management made several proposals to the committee.  First, management recommended replacing the existing $243 domestic rate and the $148.50 import/export rate with a single $210 line-haul switch r...
	32. NPBL management also recommended adopting a $75 per car rate for “unit trains,” i.e., trains moving more than forty cars to one destination under a single waybill.3F   Management developed this rate by reviewing rates charged by other short lines ...
	33. CSX expressed interest in adopting this rate to move trains of intermodal freight to and from NIT, though these moves involved multiple waybills.  NPBL management said that it was not opposed to dropping the “one waybill” requirement for this traf...
	34. Within days of this meeting, NS’s Luebbers sent NS rate committee members McLemore and Cronk his draft recommendations, including that the NPBL Board should recommend the rate committee explore a “zoned” rate structure—a proposal that would increa...
	35. During the next rate committee meeting, CSX committee members supported the consolidated $210 rate and the $75 per car unit train rate proposed by NPBL management. CSX also explained that it wanted to develop an operating plan to move regular volu...
	36. NS rate committee members opposed the $75 rate, questioning whether the analysis conducted by NPBL management that showed the $75 rate was appropriate and profitable was “sufficient.”  After NS raised this issue, management suggested it would reco...
	37. Following this meeting, the CSX-appointed members of the NPBL rate committee submitted a formal recommendation to the NPBL Board, including an economic and operational analysis supporting the $75 per car unit train rate proposed by Belt Line manag...
	38. The NS-appointed rate committee members submitted a formal recommendation opposing the $75 rate.  They recommended the NPBL Board disapprove this rate because “management ha[d] not provided a detailed business, operating and financial plan outlini...
	39. In December 2009, NPBL management presented the Board with proposed tariff changes, including the $210 line-haul rate but not the $75 per car unit train rate or the volume-based discount proposed by CSX.  The three NS-appointed NPBL directors vote...
	40. The Belt Line’s $210 switching rate is substantially higher than rates charged by other terminal switching railroads for similar services.
	41. In early 2010, in response to NS’s purported desire to review a “detailed business, operating, and financial plan,” CSX developed a comprehensive plan to access on-dock intermodal container service at NIT via NPBL.  See ECF No. 1-5 at 8-15 (“2010 ...
	42. NPBL management raised questions about the 2010 Proposal, including whether it would require hiring more personnel and might conflict with the Operating Agreement’s “uniform rate” provision and a prohibition on “foreign” locomotives in the NPBL by...
	43. CSX promptly responded to these concerns, explaining that it was not opposed to the proposed rate being incorporated into NPBL’s tariff or NPBL using its own locomotives (which are leased from NS).  This response addressed NPBL’s concerns.
	44. Shortly after CSX submitted the 2010 Proposal, NS began to “review” it.  NS’s Chris Luebbers—an intermodal sales and marketing manager with no operational experience and no affiliation with NPBL—took the lead.  Over the next several weeks, NS empl...
	45. At the September 8, 2010 NPBL Board meeting, NPBL management presented the 2010 Proposal to the Board.  The Board directed management “to work with NS to evaluate the operating plan” and to “perform a financial evaluation should CSXT locomotives n...
	46. On October 8, 2010, NPBL President David Stinson relayed to the NPBL Board that NPBL management had met with NS operations to evaluate the 2010 Proposal, and that he would update the Board within 30 days after receiving additional information from...
	47. On December 27, 2010, the CSX-appointed members of the NPBL Board sent a memorandum to the Board, requesting that it (1) act to remove any barriers preventing fair consideration of the 2010 Proposal, and (2) direct NS to conclude its operational r...
	48. At the December 29, 2010 NPBL Board meeting, Stinson presented “a financial comparison” of the 2010 Proposal “using CSXT locomotives and NS locomotives leased by NPBL.”  Management’s analysis showed that the proposal would result in positive net i...
	49. Following discussion, a motion was made and seconded that NPBL be allowed to use CSX locomotives in service to NIT.  Before a vote could be taken, however, NS-appointed members of the NPBL Board moved to table the vote “pending receipt of the oper...
	50. On March 1, 2011, NS’s Jeff Yates rejected Stinson’s request for service to NIT in connection with the 2010 Proposal.  This letter does not mention (much less “address”) the CSX locomotive issue discussed at the December Board meeting.
	51. On April 11, 2011—approximately eight months after CSX’s proposal was tendered to NPBL for consideration—NS-appointed NPBL director Jake Allison emailed NPBL’s Donna Coleman, stating for the first time that the NS-appointed directors believed the ...
	52. At the April 2011 NPBL Board meeting, a vote was requested on the motion about NPBL’s use of CSX’s locomotives.  The motion did not pass because all NS-appointed Board members voted against it.
	53. Soon after, in 2011, NS removed Stinson as president and replaced him with current NPBL President Cannon Moss, who had been employed in a business development role at NS.  CSX proposed an alternative candidate, Tony MacDonald, but the NS-appointed...
	54. After Moss was instated as NPBL President, NS’s Jeff Heller instructed NS international intermodal personnel to establish and foster a relationship with Moss, including by taking Moss out to meals, so that they could gain information from Moss rel...
	55. In 2008, NS discontinued service on a segment of track located near NIT, often called the “Diamond,” where NPBL had maintained trackage rights. The Diamond had allowed NPBL to access NIT via “an efficient, progressive move.”  Without it, NPBL trai...
	56. In 2009, NPBL rejected CSX’s offer to purchase the Belt Line’s Port Norfolk Yard (also known as “Pinner’s Point”), despite NPBL’s declining revenues and stated need to increase its cash flow.  NS identified CSX’s offer to purchase this property as...
	57. Apart from one unique instance in 2010, NPBL never moved international intermodal traffic for CSX until March 2015. At that time, during a period of extreme port congestion across the East Coast, CSX paid NPBL’s $210 rate to move backlogged freigh...
	58. To move this traffic, NPBL President Cannon Moss requested that NS provide a window during which NPBL could operate a CSX train across its tracks to NIT.  Notwithstanding the near-emergency conditions at NIT, NS immediately reacted negatively to t...
	59. Although NS eventually agreed to provide an operating window for one train, it voiced “strong concerns” about the detrimental impact of this traffic on existing NS customers. NS outlined strict parameters restricting how and when NPBL and VIT were...
	60. After the first train in April 2015, CSX tried to use NPBL to move other international intermodal freight to and from NIT, but NS imposed serious difficulties, repeatedly refusing to provide operating windows based on vague, unexplained “proprieta...
	61. Moss kept NS’s Chris Luebbers—an NS intermodal sales person with no operational role—apprised of CSX’s attempts to use NPBL to access NIT, so that Luebbers would be aware of how CSX’s attempts to move traffic via NPBL would impact NS and its custo...
	62. NPBL ultimately moved a small number of international intermodal trains for CSX over a period of several months in 2015.  Due to the onerous restrictions and inexplicable delays imposed by Defendants, CSX lost business from customers who could not...
	63. In June 2015, NPBL’s Moss emailed CSX’s MacDonald to inquire whether CSX intended to continue moving intermodal freight to NIT via NPBL.  According to Moss, without these moves, the Belt Line would struggle financially and Moss would have to lay o...
	64. In July 2015, shortly after CSX tried to access NIT using NPBL, NS internally worked to “develop a strategy moving forward” with respect to the trackage rights agreements between NPBL and NS.  NS’s Chris Luebbers was tasked by his boss Jeff Heller...
	65. NS provided notice to NPBL on July 31, 2015—just a few months after CSX’s efforts to use NPBL to access NIT—that NS intended to cancel NPBL’s trackage rights over NS leading into NIT, which had been in existence for nearly 100 years, unless the pa...
	66. Although NS stated externally that it intended for the parties’ new trackage rights agreement to afford NPBL materially the same access to NS’s tracks, internally it made clear that its purpose was to curtail NPBL’s ability to use NS track, includ...
	67. Among other aspects of the negotiations, NS demanded a variable trackage rights fee of $70 per car; NPBL proposed $30 per car.  This “dispute”4F  between the two companies was ultimately tendered to the STB for resolution.  STB proceedings to set ...
	68. After Defendants purportedly reached an impasse in their negotiations, NS initiated a proceeding at the Surface Transportation Board (“STB”), seeking to have the STB set an appropriate trackage rights fee.
	69. Defendants’ trackage rights dispute remains pending and is stayed pending resolution of this action.
	70. On March 23, 2018, CSX sent NPBL management a Rate Proposal for Long Term Rail Service to NIT.  See ECF No. 1-5 (“2018 Proposal”).  CSX proposed a switch rate of $80 per car, loaded or empty, for international intermodal containers moving to or fr...
	71. NPBL Vice President Donna Coleman did a “back-of-the envelope financial evaluation” of the 2018 Proposal, which she discussed with President Cannon Moss.  Her calculations showed net revenue for NPBL per trip under the proposal would be $1,500, no...
	72. On March 28, 2018, NS called an internal meeting to discuss CSX’s proposal, including how it would be impacted by NS’s ongoing trackage rights “negotiations” with NPBL.  During this internal meeting, NS recognized that NPBL’s high tariff rate and ...
	73. On April 3, 2018, NPBL personnel asked NS operations employees for permission to “get into NIT, so that they could give quotes to the CSX for moving traffic into and out of NIT.”  NS refused to allow such access.
	74. On April 5, 2018, NPBL’s Moss sent an email to CSX’s Tony DiDeo, outlining a few “thoughts” about the 2018 Proposal and noted that NPBL management “would recommend to the board for a rate committee to do a complete review of the tariff.”  Moss als...
	75. On April 6, 2018, CSX sent a letter to NPBL and NS demanding remedial actions at the upcoming meetings of the NPBL Board and Shareholders, including affording CSX equal representation on the Board; adding qualified, independent directors to the Bo...
	76. On April 16, 2018, CSX submitted a list of qualified candidates to serve as independent members of the NPBL Board of Directors, and proposed they be considered for election at the NPBL Shareholders meeting set for April 18.
	77. At the April 18 Shareholders’ meeting, CSX proposed the governance changes outlined in its April 6 letter, and recommended interim officers be installed at NPBL until the transition was completed.  The proposal failed when NS voted its 57% majorit...
	78. One NS-appointed NPBL Board member conceded that several of CSX’s requests for corporate governance changes were reasonable, but confirmed the Board ultimately took no action in response.
	79. At its April 18, 2018 meeting, the NPBL Board did not discuss the 2018 Proposal and did not vote to form a rate committee to analyze the tariff or the proposal.  Given the prior experiences with NS majority rate committees, the CSX-appointed direc...
	80. Shortly before this Board meeting, VPA sent NPBL a letter emphasizing the importance of dual on-dock rail access to POV’s competitive position in the international intermodal freight industry, and asking NPBL to offer a competitive rate for servic...
	81. As a result, by mid-2018, both CSX and VPA had exhausted all potential alternatives that would provide CSX with commercially reasonable access to on-dock rail at NIT despite Defendants’ ongoing and extensive efforts to block that access.  As a res...
	f. STB Referral Proceedings
	82. In May 2021, this Court denied NS’s motion for judgment on the pleadings, but granted NS’s request to refer to the STB the question of whether the STB had authorized NS to “control” NPBL in connection with prior consolidation proceedings, renderin...
	83. In the STB proceeding, NS asserted that, in approving a consolidation in 1982, the ICC (the STB’s predecessor) had “authorized NSC to acquire indirect control of [NPBL],” which “included immunity from the antitrust laws as necessary for NSC to exe...
	84. In the STB proceeding, NPBL likewise asserted that NS has exercised control over NPBL since the 1982 consolidation decision, and requested, if the STB had not intended in that decision to authorize NS to control NPBL, that it do so now.  As a resu...
	85. The STB rejected Defendants’ control argument, finding that NS was not authorized to “control” NPBL in connection with the 1982 consolidation, or any events thereafter.

	IV. The International Intermodal Transportation Market
	86. Ocean carriers shipping containers of goods to and from the United States enter into multi-year contracts with a single railroad, under which that railroad handles the vast majority of rail movements for that carrier across a geographic portfolio ...
	87. Ocean carriers issue Requests for Proposals (“RFPs”) to CSX and NS, identifying a volume of international intermodal containers to be moved by rail in particular “lanes” (i.e., port to destination pairs).
	88. Ocean carriers’ decisions about which ports to call on depend on a variety of factors, including port costs, vessel productivity, and proximity to significant local markets.
	89. Vessel routing also depends in large part on ocean carrier alliances, in which multiple carriers enter into multi-year agreements under which they share a single vessel to reduce costs and increase efficiency.
	90. Rail rates and route structure are among the least important factors considered by carriers when determining at which ports to call.
	91. NS’s and CSX’s data confirm that ocean carriers move international intermodal containers to and from the same inland destinations through multiple ports, even when rail rates at those ports vary significantly.
	92. To be competitive for contracts with ocean carriers, CSX must offer competitive service at all major ports in a geographic region.  A significant component of competitive rail service is whether a railroad can provide on-dock access at major marin...
	b. Drayage is Not an Adequate Substitute

	93. Because Defendants have blocked CSX’s access to on-dock rail by cost and operations, CSX truck each container arriving at NIT individually to a separate location where the container is then loaded onto a rail car—a process called “drayage.”
	94. VIT coordinates drayage at NIT and other POV terminals.  The $130 drayage fee is split between VIT and the railroad.
	95. Drayage is an expensive and inefficient alternative to on-dock rail, especially at high-volume terminals.  It adds at least another day to container transit times.
	96. Drayage is a particularly problematic at NIT.  The drayage route to and from NIT follows Hampton Boulevard, a four-lane local road passing directly in front of the Old Dominion University campus.  Local regulations prohibit trucks on Hampton Blvd....
	97. Local residents do not like, and complain to their representatives about, the heavy volume of trucks traversing local surface streets to dray containers to and from NIT.
	98. Although there is no formal “cap” on the number of containers that can be drayed, in practice there is a capacity ceiling on what drayage can support. In total, VIT can handle by drayage no more than a fraction of the containers that NS moves for ...
	99. Ocean carriers express a strong preference for on-dock rail and view drayage as a significantly inferior option, and NS aggressively protects its reputation as the sole provider of on-dock rail access at NIT.
	c. Other Ports and Terminals are Not Adequate Substitutes

	100. NIT is the largest and most important marine terminal at the Port of Virginia.  It has six berths, the most of any POV terminal.  It is accessible by a 50-foot navigation channel and can accommodate the largest modern Post-Panamax class vessels.
	101. A second terminal, VIG, is located across the Elizabeth River from NIT.  Although a recent expansion increased VIG’s annual throughput capacity, VIG remains more constrained because it has only three berths—half the number at NIT.  Both CSX and N...
	102. A third terminal, Portsmouth Marine Terminal (“PMT”), is smaller and cannot accommodate the largest modern container ships.  PMT was closed from 2010 to 2013, but reopened in 2014 to handle “overflow” traffic while expansion efforts were underway...
	103. VIT determines at which terminal a vessel will call.  In making this decision, the most important factor considered is berth window, followed by the volume of containers to be discharged and loaded. After those factors, VIT considers railroad ali...
	104. Empirical data show that ocean carrier volumes do not shift from NIT to VIG following a change in railroad alignment from NS to CSX or vice versa.
	d. End-to-End Trucking is Not Part of the Relevant Market

	105. Trucks carry international intermodal containers outside the Virginia area only in special circumstances, such as an urgent need or high-value product.  This amounts to a very small percentage of the business, in the low single digits.
	106. Trucking is thus not a competitive alternative for the vast majority of international intermodal traffic traveling to and from destinations more than 200 to 500 miles from NIT, including Midwest destinations competitively served by NS and CSX suc...

	I. Jurisdiction and Venue
	1. This Court has subject matter jurisdiction over this action, including for the issuance of injunctive relief, under 28 U.S.C. § 1331 because CSX’s claims arise under Sections 1 and 2 of the Sherman Act, 15 U.S.C. § 1, 2, and therefore present feder...
	2. Jurisdiction is not preempted by the Interstate Commerce Commission Termination Act of 1995 (“ICCTA”).  See ECF No. 66 at 19-25 (holding NPBL’s jurisdictional argument based on ICCTA “is meritless”).
	3. This Court has personal jurisdiction over Defendants because they are residents of Virginia, regularly conduct business in Virginia, and/or caused injury by acts in Virginia.
	4. Venue is appropriate in this Court under 28 U.S.C. § 1391(b), because a substantial part of the events giving rise to the dispute occurred within this District.

	II. Applicable Law
	A. Federal Law
	5. CSX has asserted claims under Sections 1 and 2 of the Sherman Act.  See ECF No. 1.  The purpose of the Sherman Act is to preserve free and unfettered competition in the marketplace.  The Sherman Act rests on the central premise that competition pro...
	6. Under Section 16 of the Clayton Act, a plaintiff “shall be entitled to sue and have injunctive relief . . . against threatened loss or damage by a violation of the antitrust laws [including the Sherman Act] . . . when and under the same conditions ...
	7. CSX’s claim is not barred by Section 16’s provision that a plaintiff may not “bring suit for injunctive relief against any common carrier subject to the jurisdiction of the [STB],” because CSX seeks through this action injunctive relief that does n...
	8. To obtain injunctive relief under Section 16 of the Clayton Act, a plaintiff must demonstrate “(1) that it [faces a significant threat of] irreparable [antitrust] injury; (2) that remedies available at law, such as monetary damages, are inadequate ...
	9. In evaluating a claim for injunctive relief under Section 16 of the Clayton Act, the court should be guided by the overarching principle that “[t]he Act authorizes injunctive relief in private suits ‘not merely to provide private relief, but to ser...
	1. Significant Threat of Irreparable Antitrust Injury
	10. Courts often consider the first two elements of equitable relief (i.e., the significant threat of antitrust injury and the inadequacy of legal remedies) together.  See Steves and Sons, 998 F.3d at 719.  To establish these elements, the plaintiff m...
	11. CSX contends that Defendants’ past and ongoing conduct violates Sections 1 and 2 of the Sherman Act.  See Compl., ECF No. 1 at  77-84 (Conspiracy to Restrain Trade);  85-90 (Conspiracy to Monopolize);  91-97 (Monopolization);  98-104 (Atte...
	a. Sherman Act Section 1 – Conspiracy to Restrain Trade
	12.  “To prove a violation of section one of the Sherman Act, 15 U.S.C. § 1, a plaintiff must show the existence of an agreement in the form of a . . . conspiracy that imposes an unreasonable restraint on trade.” 7F   Oksanen v. Page Mem. Hosp., 945 F...
	13. Conspiracy.  To prove conspiracy, a plaintiff must demonstrate that two or more legally distinct entities knowingly came to an agreement or understanding among themselves to accomplish a common unlawful purpose.8F   See Monsanto Co. v. Spray-Rite ...
	14. The conspiracy element of Section 1 “is not negated by the fact that one or more of the co-conspirators acted unwillingly, reluctantly, or only in response to coercion.”  Dickson v. Microsoft Corp., 309 F.3d 193, 205 (4th Cir. 2002) (citation omit...
	15. A corporation acts only through its agents, including its directors, officers, employees, or others acting on its behalf.  A corporation is legally bound by the acts and statements of its agents or employees done or made within the scope of the ag...
	16. Unreasonable Restraint of Trade.  Section 1 prohibits unreasonable restraints of trade.  See Texaco Inc. v. Dagher, 547 U.S. 1, 5 (2006) (“Congress intended to outlaw only unreasonable restraints”).  An agreement to restrain trade between or among...
	17. If an agreement to restrain trade is not between or among horizontal competitors, it is evaluated under the “rule of reason” standard, which requires the fact-finder to examine “all of the circumstances of a case in deciding whether a restrictive ...
	18. The rule of reason analysis is typically understood “in terms of shifting burdens of proof.”  Law v. Nat’l Collegiate Athletic Ass’n, 134 F.3d 1010, 1019 (10th Cir. 1998).  Under this framework, the plaintiff must initially show that the challenge...
	19. Anticompetitive Effect.  At the first step, the plaintiff can prove the “anticompetitive effects” of a challenged restraint “in one of two ways—[by showing] an actual adverse effect on competition or sufficient market power to cause an adverse eff...
	20.  “To prove an unreasonable restraint through evidence of direct harm, a plaintiff must offer ‘proof of actual detrimental effects,” such as a reduction of output, increased prices, or decreased quality.  Id. (citing FTC v. Indiana Fed’n of Dentist...
	21. To prove an unreasonable restraint indirectly, the plaintiff must show that defendant has sufficient market power in the relevant market such that the alleged restraint “has the potential for genuine adverse effects on competition.”  Ind. Fed’n of...
	22. A relevant market consists of two parts—a product or service market and a geographic market.  The product market must include products that are functionally interchangeable—i.e., “those products or services which are reasonably interchangeable by ...
	23.  “The relevant geographic market is the area in which buyers or sellers of the relevant product effectively compete.”  Consult, Ltd. v. Transco Energy Co., 805 F.2d 490, 495 (4th Cir. 1986).  It is “defined by the ‘area within which the defendant’...
	24. Competitive Harm.  “Competitive harm” refers to a reduction in competition that results in the loss of one or more benefits of competition, such as lower prices, increased output, or higher product quality.  Determining whether the challenged rest...
	25. Once the plaintiff proves (directly or indirectly) that the challenged restraint has or will likely harm competition, the defendant(s) may proffer evidence that the restraint also benefits competition in some way.  In re K-Dur Antitrust Litig., 68...
	26. If the fact-finder determines that the challenged restraint is reasonably necessary to achieve legitimate procompetitive benefits, the fact-finder must weigh those competitive benefits against the competitive harm resulting from the challenged res...
	b. Sherman Act Section 2 – Monopolization
	27. Section 2 of the Sherman Act prohibits monopolization, attempted monopolization, and conspiracies to monopolize.  15 U.S.C. § 2.
	28. Monopolization.  “To prove a Section 2 monopolization offense, a plaintiff must establish two elements: (1) the possession of monopoly power; and (2) willful acquisition or maintenance of that power—as opposed to simply superior products or histor...
	29. Monopoly Power.  Monopoly power is ultimately “the power to control prices or exclude competition” in the relevant market.  United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956). “A company that can exert market power to set pri...
	30. Anticompetitive Conduct.  A plaintiff must also prove that the defendant willfully acquired or maintained monopoly power through anticompetitive means “as distinguished from growth or development as a consequence of a superior product, business ac...
	31. “The key to distinguishing legal exclusion from improper, or predatory, exclusion is whether the exclusion was based on superior efficiency.”  Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 602-03 (1985).  “In analyzing this issue...
	32. “Anticompetitive conduct can come in too many different forms, and is too dependent upon context, for any court or commentator ever to have enumerated all the varieties.”  Caribbean Broad. Sys. Ltd. v. Cable & Wireless PLC, 148 F.3d 1080, 1087 (D....
	 A  monopolist’s arbitrary refusal to deal, i.e., its “attempt[ ] to exclude rivals on some basis other than efficiency.” Aspen Skiing, 472 U.S. at 605 (noting that, although “even a firm with monopoly power has no general duty to . . . cooperate wit...
	 A monopolist’s “denial to competitors of access to its ‘essential’ goods, services, or resources.”  LePage’s, 324 F.3d at 153 (citing Otter Tail Power Co. v. United States, 410 U.S. 366 (1973) (finding § 2 violation where monopolist utility refused ...
	 A monopolist’s predatory sales tactics.  See, e.g., Conwood Co., LP v. U.S. Tobacco Co., 290 F.3d 768 (6th Cir. 2002) (upholding $1.5 billion total jury award on § 2 claims, based in part on evidence that monopolist’s sales representatives removed o...
	33. Once the plaintiff identifies conduct that it alleges to be anticompetitive, the defendant bears the burden to prove that such conduct in fact serves a procompetitive, efficiency-based purpose.  See LePage's, 324 F.3d at 164 (“Defendant bears the ...
	34. Attempted Monopolization.  A defendant can also be held liable under Section 2 of the Sherman Act for attempted monopolization.  See 15 U.S.C. § 2.  “An attempted monopolization offense consists of: (1) the use of anticompetitive conduct; (2) with...
	35. Conspiracy to Monopolize.  One or more defendants can also be held liable under Section 2 of the Sherman Act for conspiracy to monopolize.  See 15 U.S.C. § 2.  “A Section 2 conspiracy claim has four elements: (1) an agreement to monopolize; (2) an...
	2. Balance of Hardships
	36. The third factor for injunctive relief requires the Court to “balance the competing claims of injury and . . . consider the effect on each party of the granting or withholding of the requested relief.”  Winter v. Nat’l Res. Def. Council, Inc., 555...
	3. Public Interest
	37. The fourth factor for injunctive relief requires the Court to find “that the public interest would not be disserved by a permanent injunction.”  eBay, 547 U.S. at 391.  “The public interest inquiry primarily addresses impact on non-parties rather ...

	4. Affirmative Defenses
	38. Laches is an equitable defense that at times prevents a plaintiff who has “unreasonably ‘slept’ on his rights” from bringing a claim when the defendant would be “prejudiced by [the] plaintiff’s unreasonable delay.”  PBM Prods., LLC v. Mead Johnson...

	B. State Law Claims
	39. CSX has also asserted claims for breach of contract and civil conspiracy under Virginia common law, as well as a claim for statutory business conspiracy under Va. Code § 18.2-499, -500.  In its Complaint, CSX sought both damages and injunctive rel...
	40. The Court granted summary judgment in Defendants’ favor on CSX’s state law damages claims based on the statute of limitations.  See ECF No. 559 at 94-103.  The Court did not, however, grant summary judgment on its state law injunctive relief claim...
	41.    To prevail on a claim for civil conspiracy under Virginia law, a plaintiff must prove (1) an agreement between two or more persons (2) to accomplish an unlawful purpose or to accomplish a lawful purpose by unlawful means, which (3) results in d...
	42. To prevail on a claim for statutory business conspiracy under Va. Code § 18.2-499, -500, a plaintiff must prove by clear and convincing evidence: “(1) concerted action between two or more people; (2) legal malice toward Plaintiff’s business; and (...
	43. To prevail on a breach of contract claim under Virginia law, a plaintiff must show a “(1) a legally enforceable obligation of a defendant to a plaintiff; (2) the defendant’s violation or breach of that obligation; and (3) injury or damage to the p...
	44. Under Virginia law, injunctive relief is available when a plaintiff “show[s] irreparable harm and the lack of an adequate remedy at law.”  Preferred Sys. Sols., Inc. v. GP Consulting, LLC, 284 Va. 382, 401, 732 S.E.2d 676, 686 (2012) (quoting Blac...

	III. Analysis and Rulings
	45. For the reasons that follow, the Court will enter judgment and permanent injunctive relief in CSX’s favor.
	46. As the Court has previously held, this Court has authority to issue injunctive relief on CSX’s claims for relief under Section 1 and 2 of the Sherman Act (15 U.S.C. §§ 1, 2), as provided by Section 16 of the Clayton Act (15 U.S.C. § 26), without t...
	47. CSX is entitled to injunctive relief under Section 16 of the Clayton Act.
	48. First, CSX has proven by a preponderance of the evidence that it faces a significant threat of irreparable antitrust injury—namely, lost business, profits, and reputational harm arising from Defendants’ continued conspiracy and monopolization of t...
	49. CSX has asserted claims under Sherman Act Section 1 (conspiracy to restrain trade) and Section 2 (monopolization).  Although these violations are distinct, the inquiry as to whether an agreement is an “unreasonable restraint of trade” in violation...
	50. The Court finds that the relevant market is the market for on-dock rail at NIT.  There are no reasonable substitutes for on-dock rail at NIT.  Contrary to Defendants’ contentions, the Court finds that CSX’s and NS’s customers (i.e., ocean carriers...
	51. On-dock rail at NIT also cannot be substituted with on-dock rail at VIG.  The evidence shows that VIT ultimately controls to which ship a terminal is routed, and it makes that decision based on factors other than railroad alignment.  Nor can ocean...
	52. Finally, end-to-end truck transportation does not compete with rail for international intermodal container traffic traveling more than 200-500 miles to its final destination.  The vast majority of lanes for which ocean carriers issue RFPs involve ...
	53. For these reasons, the Court concludes that the relevant market is on-dock rail access at NIT.
	54.   The Court finds that NS and NPBL knowingly and willfully conspired to prevent CSX from gaining access to the relevant market in order to maintain NS’s monopoly over that market.  NS and NPBL are legally distinct entities, as the STB has confirme...
	55. Defendants have engaged in numerous acts in furtherance of this conspiratorial agreement, including but not limited to (1) raising NPBL’s switch rate to a level that is preclusive and exclusionary in comparison to rates charged by other switching ...
	56. In addition, the record evidence supports that NS has achieved and maintained monopoly power in the relevant market through other anticompetitive means such as (1) removing critical rail infrastructure, (2) imposing unreasonable operational and lo...
	57. Defendants’ conspiratorial and monopolistic conduct has resulted in harm to competition—which will continue to occur in the future absent intervention from this Court.  Specifically, Defendants’ conduct has allowed NS to obtain and maintain a mono...
	58. For the foregoing reasons, the Court finds that CSX has demonstrated a substantial likelihood of imminent antitrust injury based on Defendants’ past and ongoing and threatened violations of Sections 1 and 2 of the Sherman Act.
	59. Second, CSX has proven by a preponderance of the evidence that remedies available at law, such as monetary damages, would be inadequate to compensate for this prospective injury. Among other reasons, an award of future damages to CSX would not ade...
	60. Third, considering the balance of hardships between CSX and Defendants, the Court finds a remedy in equity to be warranted.  The hardships articulated by Defendants are primarily those arising from competition on the merits, which are not valid “h...
	61.  Fourth, the public interest would not be disserved by a permanent injunction.  To the contrary, entry of injunctive relief in favor of CSX will promote competition and thereby serve the public interest as espoused in the Sherman and Clayton Acts.
	62. For many of the same reasons, CSX is also entitled to injunctive relief under Virginia state law.  As explained above, CSX has proven by a preponderance of the evidence that it will suffer irreparable harm as a result of NS’s and NPBL’s ongoing an...
	63. Specifically, as described above, CSX has proven by a preponderance of the evidence that Defendants entered into a conspiracy to unlawfully foreclose CSX’s access to on-dock rail at NIT, resulting in substantial lost profits to CSX.  See Borg, 545...
	64. Indeed, CSX has proffered clear and convincing evidence that Defendants conspired with legal malice to harm CSX’s business, resulting in significant damage to CSX, as required for CSX to prevail on its claim under Va. Code § 18.2-499, -500.
	65. CSX has also proven by a preponderance of the evidence that NS breached its legally enforceable obligations under the NPBL Operating Agreement—including its obligation to “co-operate cordially in encouraging the business of the [NPBL].”  NS has re...
	66. As described above, because Defendants have not indicated that they have abandoned or intend to abandon their conspiratorial and monopolistic conduct, CSX has demonstrated a substantial likelihood of future irreparable harm that cannot be adequate...
	67. Having found that CSX is entitled to injunctive relief on its federal and state law claims, the Court hereby ORDERS as follows:
	68. Defendants are enjoined from and shall not continue to violate the federal antitrust laws by engaging in anticompetitive conduct to exclude CSX from the market for on-dock rail at NIT, including but not limited to: (1) conspiring to raise CSX’s co...
	69. NPBL shall have two (2) independent Board members and independent senior management, not formerly employed or affiliated with NS or CSX, and any future rate or service proposal for rail access to NIT will be submitted to, evaluated, and decided by...






