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KANSAS & OKLAHOMA RAILROAD, LLC’S
EMERGENCY MOTION TO EXTEND DISCOVERY SCHEDULE

EXPEDITED CONSIDERATION REQUESTED

Kansas & Oklahoma Railroad, LLC (“K&QO”) respectfully moves the
Surface Transportation Board (the “Board”) for an emergency, non-prejudicial
extension of the discovery completion deadline in this proceeding from Wednesday,
October 8, 2025, to Wednesday, October 15, 2025.

This modest, seven-day adjustment would ensure complete, good-faith
responses to K&O’s discovery requests, encompassing the subpoena directed to
Colorado Pacific Railroad, LLC (“CXR”) as issued by Judge Soulikias, and the
corresponding substantive responses that both CXR and Weskan Grain, LLC
(“Weskan”) must give. The extension would prevent abuse of the compressed
schedule without affecting any subsequent filing deadlines as set forth in the

Board’s August 8, 2025 order.



BACKGROUND

Kansas & Oklahoma Railroad, LLC (“K&OQ”) served discovery requests
on both Weskan Grain, LLC (“Weskan”) and its affiliate, CXR, on September 19,
2025, proposing to counsel for Weskan and CXR to arrange an expedited meet-and-
confer to manage the limited schedule. The timing of K&O’s requests was dictated
by Weskan’s altered (expanded) theory of the case. Specifically, the necessity for
this defensive discovery was triggered when, in support of its extensive discovery
requests (directed to K&O) during the September 12, 2025, discovery conference,
Weskan explained that it intended to raise significantly expanded theories in
opposition of K&O’s lease and operation petition for exemption.

K&O understood Weskan’s original objective to be to seek invalidation
of the interchange commitment affecting the Towner gateway and flows of inbound
grain by K&O-CXR interline arrangements to Weskan’s Stockton Elevator. But the
discovery conference revealed Weskan’s new objective: to invalidate K&QO’s entire
leasehold arrangement for the lines and to thereby attempt to wrest the operation
of those lines from K&O (or, in the alternative, to secure operating rights over
them). This fundamental alteration of the case’s scope required K&O to conduct
targeted, defensive discovery.

On September 22, 2025, counsel for Weskan and CXR responded,
asserting that K&QO’s discovery efforts were “clearly untimely and improper,”
signaling an intent not to respond substantively, and refusing to engage in a good-

faith meet-and-confer prior to the October 6, 2025 deadline for answers to the



discovery requests. See email exchange, attached hereto. Subsequently, on
September 25, 2025, Weskan filed a Motion for Protective Order (“MPO”) seeking to
nullify K&O’s discovery requests entirely. K&O filed a reply arguing the requests
were formally timely under the Board's rules (responses due October 6, 2025).

On September 26, 2025, K&O completed responses and production in
response to discovery requests directed to K&O, turning over hundreds of
documents to Weskan in compliance with its obligations. On that same day,
Administrative Law Judge Jenifer Soulikias granted K&O’s petition for issuance of
a subpoena to permit K&O to take discovery of CXR, thereby finding the evidence
essential for a complete and fair record. Judge Soulikias expressly noted that K&O
must request any extension of the discovery deadline from the Board.

CXR is a non-party that seeks to evade discovery outright, and, given
the subpoena was served on September 26, 2025, K&O does not expect complete
production from CXR — or perhaps any — before the current October 8, 2025,
deadline. Moreover, K&O anticipates that Weskan will meet the October 6, 2025,
response deadline with categorical refusals to provide substantive information, a
tactic that effectively would run out the clock and compounds the need for the

extension to enable Judge Soulikias to intervene as is likely to be necessary.



ARGUMENT

The extension preserves the integrity of Judge Soulikias’ ruling and does not
affect the Board’s evidentiary schedule.

The Board, in its August procedural order, expressed concern about

further schedule adjustments due to the statutory timeline under 49 U.S.C. §

10502. K&O honors this constraint and is requesting only a surgical adjustment to

the discovery phase. Under the present motion, if granted, the procedural schedule

would be as follows:

Deadline Event
Discovery Completion
CXR/Interested Party Comments

K&O Supplemental
Evidence/Argument

Weskan Reply/Comments

K&O Rebuttal

Original Date Requested Date Change

October 8, 2025 October 15, 2025 +7 Days
October 8, 2025 October 8, 2025 Unchanged

October 22, 2025 October 22, 2025 Unchanged

November 20, November 20,

9095 9095 Unchanged
December 5, December 5,
9095 9095 Unchanged

Adjusting the Discovery Completion date ensures that Judge Soulikias

determination that CXR’s substantive responses to discovery are necessary (along

with Weskan’s) is not rendered meaningless by the calendar. K&O does not seek to

affect any party’s filing timeframes, including its own.



Denying the extension would prejudice K&O and nullify a lawful order.

Judge Soulikias’ issuance of the subpoena directed to CXR tacitly
supports an extension. To deny it would effectively nullify a lawful order of
discovery, which is an inequitable result.

e Modesty of Request is Evident: The requested seven-day extension is
extremely modest. Weskan would not be prejudiced, given Weskan itself
initially requested an extension of approximately 70 days—and Union Pacific
indicated a need for 120 days of production time—as noted in the Board’s
August 8, 2025 Order.

e Cause of Predicament: K&O’s need for this extension stems directly from
Weskan’s decision to substantially expand the original scope of its opposition
to the petition for exemption to invalidate K&QO’s entire leasehold, combined
with Weskan’s and CXR’s indications to this point that they hope to evade
responding in good-faith to K&O’s discovery (as evidenced by the email from
Weskan’s counsel in response to discovery, and the MPO). K&O has a
documented history of seeking amicable, swift resolution of discovery
disputes, an expectation Weskan has recently ignored.

e Reasonable Effort Required: K&O acknowledges the compressed timeframe,
but Weskan and CXR are not relieved of their obligation to make a
reasonable and good-faith effort to provide information responsive to a
lawfully issued subpoena. Weskan/CXR are required to tailor their
production, not categorically refuse it.

e No Prejudice to Opposing Parties: The extension affects only document
production. The evidentiary phase of the procedural schedule remains
protected and unchanged, proving the extension is non-prejudicial to the
overall schedule.

Expedited Board consideration and action are needed
K&O respectfully requests that the Board act on this motion prior to
the current Discovery Completion deadline of October 8, 2025. Failure to rule on the

requested extension before this date would effectively nullify the subpoena granted



by Judge Soulikias, as it would be impossible for K&O to receive and review the
critical discovery from CXR and Weskan in time to meet the subsequent October 22,
2025 deadline for supplemental evidence and argument. Expedited relief is required

to prevent prejudice to K&QO’s ability to build a complete evidentiary record.

WHEREFORE, for the foregoing reasons, K&O respectfully requests
that the Board grant this motion on an expedited basis, and extend the discovery
completion deadline from October 8, 2025, to October 15, 2025, while leaving all

subsequent procedural deadlines unchanged.

Respectfully submitted,

51 R. A. WW\/

Robert A. Wimbish

Colleen Konicek

Carlin Comerouski-Peterson
Fletcher & Sippel LLC

29 North Wacker Drive, Suite 800
Chicago, Illinois 60606-3208
(312) 252-1500
rwimbish@fletcher-sippel.com

ATTORNEYS FOR KANSAS &
OKLAHOMA RAILROAD, LLC

Attachment

Dated: September 29, 2025



From: Tom Wilcox

To: Colleen Konicek

Cc: Robert A. Wimbish; Carlin Comerouski Peterson; alj.soulikias.inbox@stb.gov; Mrosenthal@Cov.Com
Subject: RE: Kansas & Oklahoma Railroad - FD 36849 Discovery Responses Status Update

Date: Monday, September 22, 2025 1:54:34 PM

Attachments:

Colleen - Good afternoon. In response to your email below from late last Friday
afternoon, Colorado Pacific Railroad LLC (“CXR”) is reviewing the discovery requests
propounded to it. This being said, as you note, subpoenas for third party discovery are
handled via a petition to the STB, not the “civil action” court form attached to your email.
Under the STB’s rules, a third party has 20 days to reply to a petition. Even if K&O filed a
petition today, which would be ill-advised because it would plainly violate clear recent STB
precedent (attached) that requires the filing to be preceded by discussions between CXR
and K&O to identify any disagreements, the date for just CXR’s reply to the petition (which
would precede any production) would be well beyond the October 8, 2025 date set by the
Board for completion of discovery. K&O’s attempt to use the STB’s third-party subpoena
process at this very late stage of the procedural schedule is therefore clearly untimely and
improper.

Second, as to the discovery belatedly served on Weskan, the STB’s rules establish that
written responses and objections to discovery are due not less than 15 days from the
service date. Again, | note that the response date per the STB’s rules is a mere two days
before the October 8 deadline for all discovery to be completed, and so | also question the
usefulness of going through that process for Weskan when discovery is to be “completed”
on that date, not “commenced” on that date, which from a practical standpoint is what K&O
is attempting to do. | therefore do not see the need for a “meet and confer” session under
these circumstances, but if one is held, it will not occur prior to Weskan’s submission of its
written responses and objections, per established STB practice, assuming discovery to
Weskan is even permitted at this very late stage.

Regards,
Tom Wilcox

Thomas W. Wilcox

Law Office of Thomas W. Wilcox, LLC

Office: 202.508.1065

Mobile: 202.365.8409

1629 K. Street, NW Suite 300

Washington, DC 20006
tom@twilcoxlaw.com | www.twilcoxlaw.com

This message contains information that may be confidential and privileged. Unless you are the
addressee (or authorized to receive for the addressee), you may not use, copy or disclose to anyone
the message or any information contained in the message. If you have received the message in
error, please advise the sender by reply e-mail and delete the message.

From: Colleen Konicek <CKonicek@fletcher-sippel.com>


mailto:tom@twilcoxlaw.com
mailto:CKonicek@fletcher-sippel.com
mailto:RWimbish@fletcher-sippel.com
mailto:CPeterson@fletcher-sippel.com
mailto:alj.soulikias.inbox@stb.gov
mailto:Mrosenthal@Cov.Com
mailto:tom@twilcoxlaw.com
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.twilcoxlaw.com%2f&c=E,1,4lLcPWvHYkIi4Qx3b_QL5OVciLSNFb2v2KBzmLGjFuxIMhtrfZDSx8XXHaUx9o1wOJ32Ba5unhd1zZjGi3pEGVfllbdSkahwOwmiVWA0JyE78Sw,&typo=1

52291 SERVICE DATE - SEPTEMBER 24, 2024
DO

SURFACE TRANSPORTATION BOARD
DECISION
Docket No. NOR 42180

EVERGQGY, INC., EVERGY METRO, INC., AND EVERGY KANSAS CENTRAL, INC.
\2
BNSF RAILWAY COMPANY

Decided: September 24, 2024

On January 31, 2024, Evergy, Inc. (Evergy), Evergy Metro, Inc. (Evergy Metro), and
Evergy Kansas Central, Inc. (EKC) (collectively, Complainants), filed a complaint against BNSF
Railway Company (BNSF), alleging that BNSF has violated its obligations under 49 U.S.C.

§§ 11101(a), 10702(2), and 11121(a)(1). Complainants also seek an order declaring the scope of
BNSE’s service obligations to Complainants. BNSF filed its answer on May 20, 2024." On
August 5, 2024, BNSF filed a petition requesting that the Board issue a subpoena directed to the
Southwest Power Pool (SPP), a non-party to the proceeding, requiring the production of certain
documents. As discussed in more detail below, the Board will not issue the requested subpoena
at this time.

BACKGROUND

Evergy, a Missouri corporation, engages in the transmission and distribution of electrical
power generated by operating subsidiaries across a system territory covering major portions of
Missouri and Kansas. (Compl. §2.) Evergy Metro and EKC are operating subsidiaries of
Evergy. (Id. 9 3.) As relevant here, Evergy Metro operates a 1,725-megawatt, coal-fired
generating station in latan, Mo., and EKC operates a 484-megawatt, coal-fired generating station
in Lawrence, Kan. (Id. 49 3-4.) Complainants state that Evergy is responsible for procuring coal
and coal transportation for both stations. (Id. 9 5.)

According to Complainants, for more than 20 years, BNSF transported coal from the
Southern Powder River Basin region of Wyoming to the Iatan and Lawrence stations in private
railcar unit train configurations pursuant to a series of contracts. (Id. Y4, 8, 9.) Complainants
state that BNSF informed them in 2020, for the Lawrence station, and 2021, for the Iatan station,
that their rail service would no longer be provided under contract but rather pursuant to tariff.

! On May 17, 2024, BNSF filed a partial motion to dismiss seeking dismissal of
Complainants’ request for a declaratory order. Complainants replied to that motion on June 5,
2024. The Board will address BNSF’s motion to dismiss in a separate decision.
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(Id. 99 14-15.)*> The tariffs included a “service limitation notice,” providing that “[t]he provision
of service and acceptance of any tenders for movement under this publication . . . shall, for the
foreseeable future, be subject to BNSF’s sole discretion.” (Id. q 14.) Complainants allege that,
beginning in early 2022, BNSF restricted the number of private railcars it accepted in service for
Iatan and Lawrence, citing the service limitation notice.* (Id. § 18.) Complainants further state
that BNSF conditioned its service on Complainants’ scheduling shipments “ratably” throughout
the year, meaning that the volume of coal scheduled each month was required to be
approximately one-twelfth of the total nomination for the year. (1d. 9 19.)

Complainants are members of SPP, a regional transmission organization responsible for
managing the contributions of electricity from individual generating stations to meet consumer
demand within its jurisdiction. (Id. §21.) Complainants state that, as members of SPP, they are
required to supply SPP with enough available generating capacity to serve the demand within
their operating service territories, along with a reserve margin. (Id.) Under certain
circumstances, such as coal inventories falling substantially below target levels, Evergy can be
required to implement coal conservation measures. (Id.) Complainants state that coal
conservation measures are steps that can force a utility to increase the prices at which its coal-
fired generation is offered so that the market passes on the utility’s generation in favor of another
source, and the utility conserves the coal that otherwise would have been used. (Id.) According
to Complainants, as a result of the reduced coal inventories caused by BNSF’s actions, Evergy
needed to implement coal conservation measures and incurred lost profits and opportunity costs
in 2022 that exceed $20 million (before interest). (Id. at 3.)

In Count I of the complaint, Complainants allege that BNSF refused to meet their
reasonable transportation needs in violation of BNSF’s common carrier obligations under
49 U.S.C. § 11101(a). (Compl. §26.) In Counts II and III, Complainants allege that BNSF’s
establishment and use of the service limitation notice constituted an unreasonable practice in
violation of 49 U.S.C. § 10702(2) and a failure to furnish adequate car service and to establish
reasonable rules and practices on car service in violation of 49 U.S.C. § 11121(a)(1). (Compl.
99 28, 30.) Complainants seek damages under 49 U.S.C. § 11704(b) for Counts I through III.
(Compl. 99 26, 28, 30.) In Count IV, Complainants seek declaratory relief, asking the Board to
clarify that “so long as coal shipments to latan and Lawrence are transported in common carrier
service, BNSF’s obligations under 49 U.S.C. §§ 10702(2), 11101(a), and 11121(a)(1) require it
to accept into service a sufficient number of private Evergy railcars to transport Iatan’s and
Lawrence’s respective nominated coal volumes, consistent with historic volumes and subject to
Complainants’ scheduling of shipments using BNSF’s prescribed procedures.” (Compl. 17.)

2 The fifteenth numbered paragraph of the complaint is erroneously numbered as a
second paragraph 14. All references to that paragraph will be to paragraph 15. The remaining
paragraphs in the complaint are numbered correctly.

3 The tariffs were renewed annually and, until June 2023, continued to include the
service limitation notice. (Compl. 9§ 14-15.)

4 Complainants assert that they received 1,756,531 tons (36%) less than Iatan’s total
requirements for 2022 and 240,137 tons less than Lawrence’s total requirements, 190,411 tons of
which were needed at Lawrence during the summer months. (Id. 9 20.)
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BNSF filed its answer to the complaint on May 20, 2024. On June 4, 2024, the Board
adopted a procedural schedule, as proposed jointly by Complainants and BNSF. The schedule
provides for discovery, closing November 1, 2024. On August 5, 2024, BNSF filed a petition
asking the Board to issue a third-party subpoena directed to SPP. (BNSF Pet. for Subpoena 1.)
BNSF states that its information requests relate to Complainants’ claims regarding the impact of
BNSF’s service on Complainants’ profits and opportunity cost. (Id. at 1, 6.) Specifically, BNSF
requests information about SPP’s policies and procedures relating to coal management, resource
adequacy, operation of coal generating facilities, and dispatch data. (Id. at 6-7.) BNSF does not
believe that the information it seeks from SPP is in Complainants’ possession, and as a result,
BNSF is now seeking certain documents and information from SPP directly. (Id. at 5.)
According to BNSF, it has tailored its requests to SPP to be as unobtrusive and non-duplicative
as possible. (Id. at2.)

Complainants replied to BNSF’s petition for subpoena on August 26, 2024.
Complainants take no position on the merits of BNSF’s petition but request that the Board direct
BNSF to produce to Complainants copies of any documents or written responses that BNSF
receives from SPP in connection with the requested subpoena. (Complainants Reply to Pet. for
Subpoena 1.)

DISCUSSION AND CONCLUSIONS

The Board has authority under 49 U.S.C. § 1321(c) to subpoena witnesses and records
related to a proceeding from any place in the United States. If a witness “fails to be deposed or
to produce records” as requested by a party to a proceeding before the Board, then the Board
may subpoena that witness. 49 U.S.C. § 1321(d)(1)-(2) (emphasis added). A non-party to a
proceeding can be compelled to respond only to a subpoena issued pursuant to 49 U.S.C.

§ 1321(c). See E. W. Resort Transp., LLC—Pet. for Declaratory Ord.—Motor Carrier Transp.
of Passengers in Colo., MCF 21008, slip op. at 2 (STB served June 1, 2005.)

Here, there is no indication in the record that SPP has failed to produce the records
sought by BNSF. In fact, it is not clear that BNSF has ever asked SPP to produce the records
that BNSF now seeks to subpoena. Accordingly, a subpoena directed to SPP will not be issued
at this time. See id. (issuing subpoena for witness’s deposition “[iJnasmuch as Vail Resorts and
Aspen Ski Tours have stated that they will not allow their representatives to be deposed absent a
subpoena by the Board”). BNSF will be directed to serve a copy of its petition and this decision
on SPP by September 27, 2024. BNSF is encouraged to work together with SPP to voluntarily
come to an agreement regarding the requested information.” BNSF may inform the Board if SPP

5 Any commercially sensitive materials can be protected through the protective order
previously issued by the Board in this proceeding.
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objects to its discovery requests. The Board will address the merits of BNSF’s petition for
subpoena, if necessary, in a subsequent decision.®

It is ordered:

1. BNSF is directed to serve a copy of its petition for subpoena and this decision on SPP by
September 27, 2024.

2. BNSF may inform the Board if SPP objects to its discovery requests, and BNSF’s petition for
subpoena will be addressed, if necessary, in a subsequent decision.

3. This decision is effective on the date of service.

By the Board, Scott M. Zimmerman, Acting Director, Office of Proceedings.

® In determining whether to issue a subpoena, the Board will examine whether the
subpoena could cause undue burden on third parties, and in doing so will consider the extent of
the third party’s connection to the matter before the Board. See Reasonableness of BNSF Ry.
Coal Dust Mitigation Tariff Provisions, FD 35557, slip op. at 3-4 (STB served June 25, 2012).







Sent: Friday, September 19, 2025 5:04 PM

To: Tom Wilcox <tom@twilcoxlaw.com>

Cc: Robert A. Wimbish <RWimbish@fletcher-sippel.com>; Carlin Comerouski Peterson
<CPeterson@fletcher-sippel.com>; alj.soulikias.inbox@stb.gov; Mrosenthal@Cov.Com
Subject: RE: Kansas & Oklahoma Railroad - FD 36849 Discovery Responses Status Update

Tom — Attached please find K&O’s discovery to Weskan and to CXR. I've also
attached a subpoena directed to CXR, however, I’'m anticipating that CXR will
voluntarily respond to the discovery, much as UP has voluntarily agreed to
respond without the need for a subpoena. If this is not the case, please advise
as soon as possible so we may take the appropriate steps to petition for
issuance of the subpoena for the discovery. We’'d appreciate a response by
COB Monday. Additionally, we propose a meet & confer on the discovery for
either Friday, September 26, or Monday, September 29. Please advise which
date is best for you.

Thank you for your anticipated cooperation and have a nice weekend,

Colleen Konicek

(312) 252-1500
Fletcher & Sippel LLC
29 N. Wacker, Suite 800
Chicago, lllinois 60606

The contents of this email message and any attachments are intended solely for the addressee(s)
identified in this message. This communication is intended to be and to remain confidential and may
be subject to applicable attorney/client &/or work product privileges. If you have received this email
in error, notify the sender immediately by reply email and then delete this message and its
attachments.



CERTIFICATE OF SERVICE

I hereby certify that I have this 29" day of September, 2025, arranged to serve a copy of
the foregoing Motion upon all parties to this proceeding via electronic mail.

151 R. A. Wimbish

Robert A. Wimbish
Attorney for Kansas & Oklahoma Railroad, LLC





