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BNSF Railway Company (“BNSF”) respectfully submits this response to
Applicants’ August 29, 2025 motion to permit stakeholder communications in
accordance with 49 U.S.C. § 11324(f) pursuant to Decision No. 4 in this proceeding.!
In the motion, Applicants ask the Surface Transportation Board (“Board”) to waive,
for purposes of this proceeding, the prohibition on ex parte communications for
railroad merger proceedings established by the Board in Petition of Fieldston Co. to
Establish Procedures Regarding Ex Parte Communications in Railroad Merger
Proceedings (Fieldston), 1 S.T.B. 1083 (1996)—from the date the Board grants the
request to Day 150 of Applicants’ proposed schedule.

BNSF is evaluating the proposed transaction and its potential impacts on
competition and the public interest. BNSF anticipates participating actively in this

proceeding. BNSF shares the Board’s goal of a rigorous, fact-based process, and to

1 Unless otherwise defined herein, the acronyms and defined terms used in these
BNSF Comments are the same as those used in Decision No. 4.
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that end, BNSF would support a Board decision to permit ex parte communications
in this proceeding. As BNSF noted in 2017 when the Board considered modernizing
its ex parte rules in connection with informal rulemaking proceedings, increasing
the flow of information and technical expertise between the Board and its
stakeholders facilitates decision-making that is grounded in the complex
operational and market realities of the rail industry. See BNSF Comments, Ex
Parte Comms. in Informal Rulemaking Proceedings, EP 739 (filed Nov. 1, 2017).

BNSF is confident the Board can craft appropriate parameters for ex parte
communications. The Board should ensure that ex parte opportunities in this
proceeding are available and open to all participants—not just the Applicants—and
ensure that parties have a reasonable opportunity to respond to and address factual
assertions, legal positions, and proposals advanced by Applicants during the
proceeding. The parameters the Board sets for any ex parte communications should
apply equally to all participants.

Applicants have proposed that the period for ex parte meetings would
conclude 150 days after the filing of the application. The Board should ensure that
the procedural schedule set in this proceeding includes sufficient time for ex parte
meetings at least until after the filing and Board consideration of comments and
responsive applications. Whether the temporal restrictions that Applicants propose
1s fair to all depends on the final schedule. Accordingly, BNSF anticipates
addressing that timing issue, among potentially others, in any comments that
BNSF files regarding Applicants’ proposed procedural schedule, once the Board

notices that proposal for comment.
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