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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DOCKET NO. FD 36878 

FORTRESS INVESTMENT GROUP LLC ET AL. 
—CONTROL EXEMPTION— 

WHEELING & LAKE ERIE RAILWAY COMPANY AND 
AKRON BARBERTON CLUSTER RAILWAY COMPANY 

PETITION FOR EXEMPTION 

Pursuant to 49 U.S.C. § 10502 and the Surface Transportation Board’s 

regulations at 49 C.F.R. pt. 1121, Fortress Investment Group LLC (“Fortress”), a 

non-carrier, submits this Petition for Exemption from the formal requirements of 

49 U.S.C. § 11323 et seq., for the benefit of FTAI Infrastructure, Inc. (“FTAI 

Infrastructure”), Percy Acquisition LLC (“PALLC”), FIP RR Holding Company LLC 

(“FIP HoldCo”), and FIP RR Holdings LLC (“FIPRR”), which are all managed by an 

affiliate of Fortress, to acquire control of The Wheeling Corporation, a non-carrier, 

and (indirectly) its wholly owned subsidiaries Wheeling & Lake Erie Railway 

Company (“W&LE”), a Class II common carrier, and Akron Barberton Cluster 

Railway Company (“ABC”), a Class III common carrier (the “Transaction”).   FIPRR 

(directly) and FTAI Infrastructure, PALLC and FIP HoldCo (indirectly) currently 

control Transtar, LLC (“Transtar”).1 Transtar currently owns and directly controls 

six non-connecting common carrier railroad subsidiaries (described below). 

1 In connection with the Transaction that is the subject of this Petition for Exemption, two new non-
carrier holding companies—FIP RR Holding Company LLC and FIP RR Holdings LLC—were 
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The acquisition of control of The Wheeling Corporation and, indirectly, 

W&LE and ABC, requires Board authorization.  As explained below, the 

Transaction is not eligible for the class exemption at 49 C.F.R. § 1180.2(d)(2).  

Petitioner therefore seeks control authorization via the Board’s individual 

exemption procedures.  For the reasons set forth hereinafter, the Transaction 

satisfies the criteria for an exemption.  

The Transaction 

Pursuant to a Stock Purchase Agreement dated August 6, 2025, FIPRR has 

acquired 100% of the equity interests in The Wheeling Corporation.2 Immediately 

upon closing of the Transaction on August 25, 2025, the shares of The Wheeling 

Corporation (which holds 100% of the equity interests in W&LE and ABC) were 

deposited into an independent voting trust pursuant to 49 C.F.R. Part 1013. This 

effectively insulates FIPRR (and, indirectly, Petitioner and its affiliates) from any 

unauthorized control of W&LE and ABC pending Board review of the Transaction.3 

If the Board authorizes the Transaction and the voting trust is terminated, the 

created between PALLC and Transtar.  Prior Board precedents establish that the insertion of such 
intermediate holding companies does not constitute a change of control requiring separate Board 
approval.  See, e.g., Hainesport Transp. Grp., LLC—Corp. Fam. Transaction Exemption, Docket No. 
FD 36184, at 1 (STB served May 24, 2018) (“When a proposed transaction will not result in a 
cognizable change in control, the agency has determined that ‘the mere insertion of a noncarrier 
holding company in the chain of control is a transaction outside the scope of section 11343(a) [now § 
11323(a)] and not subject to its prior approval.’” (quoting RailAmerica, Inc.—Corp. Fam. Transaction 
Exemption—Huron & E. Ry., Docket No. FD 32068, at 1 (ICC served June 18, 1992)); Trans Rail 
Holding Co.—Acquisition of Control Exemption—Vermont Ry., et al., Docket No. FD 36390, at 2 (STB 
served May 8, 2020) (“In the 2006 transaction, the Sellers merely inserted TRHC, a noncarrier 
holding company, in the chain of control between the Sellers and the railroads they own.”). 
2 PALLC assigned its right to acquire 100% of the equity interests in The Wheeling Corporation to 
FIPRR pursuant to Section 10.04 of the Stock Purchase Agreement. 

3 See Voting Trust Agreement & Cover Letter (filed Aug. 25, 2025). 
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shares of The Wheeling Corporation will be held by FIPRR, which is 100% owned by 

FIP HoldCo, which in turn is 100% owned by PALLC.  PALLC is, in turn, 99% 

owned by FTAI Infrastructure. PALLC currently controls Transtar, which in turn 

controls the following six rail common carriers4:  Union Railroad Company, LLC 

(“URR”), Gary Railway Company, LLC (“GRW”), Delray Connecting Railroad 

Company (“DCR”), Texas & Northern Railway Company, LLC (“TNR”), The Lake 

Terminal Railroad Company, LLC (“LTR”), and East Ohio Valley Railway, LLC 

(“EOVR”).5  Transtar is currently (indirectly) controlled by FTAI Infrastructure.6  

Because FTAI Infrastructure is managed by an affiliate of Fortress, Fortress may 

be deemed to (indirectly) control Transtar’s rail carrier affiliates and, prospectively, 

W&LE and ABC, for purposes of 49 U.S.C. § 11323.7 

 
4 Fortress Inv. Grp. LLC—Acquisition & Continuance In Control Exemption—Ohio River Partners 
S’holder LLC, Katahdin Railcar Servs., LLC, DesertXpress Enters., LLC, Union R.R., Gary Ry., 
Delray Connecting R.R., Texas & N. R.R., & Lake Terminal R.R., Docket No. FD 36521 (STB served 
June 30, 2021); Fortress Inv. Grp. LLC—Continuance In Control Exemption—E. Ohio Valley Ry., 
Docket No. FD 36683 (STB served Mar. 31, 2023). 
5 Contemporaneous with the closing of the Transaction,  GRW, TNR, and LTR were converted from 
corporations to limited liability companies. Transtar also controls Fairfield Southern Company, LLC, 
which provides in-plant contract switching service at U.S. Steel’s (“USS’s”) plant in Fairfield, 
Alabama and is not a common carrier. 
6 See Fortress Inv. Grp. LLC—Exemption for Intra-Corporate Fam. Transaction—Ohio River Partners 
S’holder LLC, Katahdin Railcar Servs., LLC, Union R.R., Gary Ry., Delray Connecting R.R., Texas & 
N. R.R., and Lake Terminal R.R., Docket No. FD 36576 (STB served Feb. 4, 2022). 
7 DesertXpress Enterprises, LLC (“DXE”), which is 40% owned by Fortress investment funds, is a 
common carrier railroad authorized to construct a high-speed passenger rail line in California and 
Nevada. See DesertXpress Enters., LLC & DesertXpress HSR Corp.—Constr. & Operation 
Exemption—In Victorville, Cal. & Las Vegas, Nev., Docket No. FD 35544 (STB served Oct. 25, 2011). 
The Board subsequently authorized DXE to construct and operate approximately 50 additional miles 
of line for high-speed passenger rail service between Victor Valley and Rancho Cucamonga, 
California. See DesertXpress Enters., LLC—Constr. & Operation Exemption—Passenger Rail Line 
Between Victor Valley & Rancho Cucamonga, Cal., Docket No. FD 36488 (STB served Nov. 16, 2023). 
Brightline Holding LLC owns Brightline Trains LLC, which operates a passenger rail line between 
Miami and Orlando, FL.  Brightline Trains Florida LLC is not a carrier subject to the Board’s 
jurisdiction. See All Aboard Florida – Operations LLC & All Aboard Florida – Stations LLC—Constr. 
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In May 1990, Wheeling Acquisition Company was authorized to acquire and 

operate approximately 840 route miles from Norfolk & Western Railway Company 

(“N&W”) consisting of 454.3 route miles owned by N&W, a sublease of 121.5 route 

miles leased by N&W from The Pittsburgh & West Virginia Railway Company, 35.7 

route miles of trackage rights over N&W, and 228.4 route miles of trackage rights 

over other rail carriers by assignment from N&W.8  On May 1, 1990, Wheeling 

Acquisition Corp. changed its name to W&LE.9  Today, W&LE operates over 

approximately 982 miles of track in Ohio, Pennsylvania, West Virginia, and 

Maryland, consisting of approximately 428 miles of owned track, 119 miles of leased 

track, and 435 miles of trackage rights.10 

In 1994, ABC was formed to acquire and operate 52.4 miles of rail lines and 

trackage rights consisting of 14 miles of rail line owned by Consolidated Rail 

Corporation (“Conrail”), 19 miles of trackage rights over Conrail lines, and 19.4 

miles of rail line owned by Conrail’s affiliate, the Akron & Barberton Belt Railroad 

 
& Operation Exemption—In Miami & Orlando, Fla., Docket No. FD 35680 (STB served Dec. 21, 
2012). 
8 Wheeling Acquisition Corp.—Acquisition & Operation Exemption—Lines of Norfolk & W. Ry., 
Docket No. FD 31591, 1990 WL 287240 (ICC served Feb. 6, 1990). 
9 Wheeling Acquisition Corp.—Acquisition & Operation Exemption—Lines of Norfolk & W. Ry., 
Docket No. FD 31591, 1990 WL 300645, at *1 (ICC served Dec. 28, 1990).  Historically, a prior 
railroad named The Wheeling & Lake Erie Railway Company was merged with and into N&W in the 
1980s.  Norfolk & W. Ry. & The Wheeling & Lake Erie Ry.-—Merger Exemption, Docket No. FD 
31318, 1988 WL 224786 (ICC served Oct. 6, 1988).  The W&LE that is the subject of this Petition is a 
different corporate entity formed in 1990, rather than a continuation of that historical railroad. 
10 In a prior filing with the Board, W&LE indicated that it “owns, subleases or operates 
approximately 840 miles of rail line in the states of Ohio, West Virginia, Pennsylvania, and 
Maryland.”  Verified Notice of Exemption at 2, Wheeling & Lake Erie Ry.—Sublease Renewal 
Exemption—Pittsburgh & W. Va. R.R., Docket No. FD 36639 (STB filed on Aug. 29, 2022).  However, 
that filing did not account for the fact that W&LE has entered into additional trackage rights and 
operating agreements and acquired and abandoned various segments of track since its formation in 
1990. W&LE currently  owns, subleases, or operates a total of approximately 982 miles of rail line. 
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Company.11  Today, ABC operates over approximately 84 miles of track in the 

vicinity of Akron, Ohio, consisting of approximately 43 miles of owned track, seven 

miles of leased track, and 34 miles of trackage rights.12 

The class exemption at 49 C.F.R. § 1180.2(d)(2) is unavailable in control 

transactions where one or more railroads in the acquiror’s existing corporate family 

would connect with the railroad to be acquired.  FTAI Infrastructure and PALLC 

(indirectly) control one rail carrier—URR—that connects with W&LE at Mifflin 

Junction and Clairton, Pennsylvania, near Pittsburgh.  Given the physical 

connection between the lines of URR and W&LE, the class exemption does not 

apply to the Transaction.  Accordingly, Petitioner is filing this Petition for 

Exemption. 

Additional Information 

In support of this Petition, Petitioner provides below the information 

required under the Board’s regulations at 49 C.F.R. § 1180.4(g) governing class 

exemptions.   

 
11 Akron Barberton Cluster Ry.—Acquisition & Operation Exemption—Certain Lines of Consol. Rail 
Corp., Docket No. FD 32537, 1994 WL 414463 (ICC served Aug. 10, 1994).  Common control of 
W&LE and ABC by The Wheeling Corporation was exempted by the ICC in Wheeling Corp.—
Continuance in Control Exemption—Akron Barberton Cluster Ry., Docket No. FD 32538 (ICC served 
Oct. 27, 1994). 
12 In a recent filing with the Board, ABC represented that it “owns, operates, or otherwise holds 
interests in approximately 71 route miles of rail line in the Akron, Ohio area.”  Verified Notice of 
Exemption at 2, Akron Barberton Cluster Ry.—Acquisition Exemption—Rittman Cmty. Improvement 
Corp., Docket No. FD 36581 (STB filed Oct. 3, 2022).  Materials provided and reviewed during the 
diligence process associated with the Transaction reflect that ABC now owns, operates, or holds an 
interest in approximately 84 miles of track in the Akron, OH area.  The 71 route mile number—used 
at least since 2015—at a minimum does not take account of ABC’s acquisition of a line from the 
Board of Portage County Commissioners. See Akron Barberton Cluster Ry.—Acquisition Exemption—
Bd. of Portage Cnty. Comm’rs, Docket No. FD 36278 (STB served March 29, 2019). 
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1180.6(a)(1)(i) A description of the proposed transaction, including . . . a 
brief summary of the proposed transaction, the name of 
applicants, their business address, telephone number, and 
the name of the counsel to whom questions regarding the 
transaction can be addressed. 

 Pursuant to a Stock Purchase Agreement dated August 6, 2025, FIPRR has 

acquired 100% of the equity interests in The Wheeling Corporation. Immediately 

upon closing of the Transaction on August 25, 2025, the shares of The Wheeling 

Corporation (which holds 100% of the equity interests in W&LE and ABC) were 

deposited into an independent voting trust pursuant to 49 C.F.R. Part 1013. This 

effectively insulates FIPRR (and, indirectly, Fortress, FTAI Infrastructure, and FIP 

HoldCo) from any unauthorized control of W&LE and ABC pending Board review of 

the Transaction. If the Board authorizes the Transaction and the voting trust is 

terminated, the shares of The Wheeling Corporation will be held by FIPRR, which 

is 100% owned by FIP HoldCo, which in turn is 100% owned by PALLC.  PALLC is, 

in turn, 99% owned by FTAI Infrastructure. Fortress may be deemed to indirectly 

control Transtar’s six existing common carrier railroads through its management of 

FTAI Infrastructure.  Fortress may likewise be deemed to control W&LE and ABC 

upon their becoming indirect common carrier railroad subsidiaries of FTAI 

Infrastructure and PALLC.  One of the Transtar railroads, URR, connects with 

W&LE. 

 As explained above, W&LE operates over approximately 982 miles of track in 

Ohio, Pennsylvania, West Virginia, and Maryland, consisting of approximately 428 

miles of owned track, 119 miles of leased track, and 435 miles of trackage rights.  

ABC operates over approximately 84 miles of track in the vicinity of Akron, Ohio, 
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consisting of approximately 43 miles of owned track, seven miles of leased track, 

and 34 miles of trackage rights. 

The common carrier railroads subject to the Board’s jurisdiction that are 

currently controlled by entities managed by affiliates of Fortress include: 

• URR, a Class III carrier, operates 128 miles of track that 
serve three steel manufacturing facilities that comprise 
USS’s Mon Valley Works in the vicinity of Pittsburgh, PA. 
URR’s rail lines are located entirely in the 
Commonwealth of Pennsylvania. 

• GRW, a Class III carrier, operates 71 miles of track that 
serve USS’s Gary Works in the vicinity of Gary, IN. 
GRW’s rail lines are located entirely in the State of 
Indiana.  

• TNR, a Class III carrier, operates 40 miles of track that 
provide in-plant and terminal switching for USS’s steel 
plant in Lone Star, TX. TNR’s rail lines are located 
entirely in the State of Texas. 

• DCR, a Class III carrier, operates 15 miles of track that 
provide in-plant and terminal switching for USS’s Great 
Lakes Works in the vicinity of Ecorse, MI. DCR’s rail lines 
are located entirely in the State of Michigan. 

• LTR, a Class III carrier, operates 14 miles of track that 
provide terminal switching service for USS’s plant at 
Lorain, OH. LTR’s rail lines are located entirely in the 
State of Ohio. 

• EOVR, a Class III carrier, owns and operates 12.2 miles 
of track between Powhatan Point and near Hannibal, 
entirely within the State of Ohio. EOVR also operates 
over 18.28 miles of track leased from Norfolk Southern 
between Bellaire and Powhatan Point, both within the 
State of Ohio, and operates on 23 additional miles of 
Norfolk Southern track between Bellaire and Mingo 
Junction for the sole purpose of interchanging with 
Norfolk Southern. 

 The name and business address of Petitioner is as follows: 
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Fortress Investment Group LLC 
1345 Avenue of the Americas, 46th Floor 
New York, New York 10105 
(212) 798-6100 

 
 Petitioner’s counsel: 
 

Terence M. Hynes 
Sidley Austin LLP 
1501 K Street N.W. 
Washington, DC 20005 
(202) 736-8000 
thynes@sidley.com 

1180.6(a)(1)(ii) The proposed time schedule for consummation of the 
proposed transaction. 

The parties consummated the Transaction on August 25, 2025, at which point 

the shares of The Wheeling Corporation were placed in an independent voting trust 

pursuant to 49 C.F.R. part 1013 pending the Board’s review of the Transaction.  If 

the Board approves the Transaction, FIPRR will take control of The Wheeling 

Corporation and thereby (indirectly) control W&LE and ABC. 

1180.6(a)(1)(iii) The purpose sought to be accomplished by the proposed 
transaction, e.g., operating economies, eliminating excess 
facilities, improving service, or improving the financial 
viability of the applicants. 

The purpose of the Transaction is for FIPRR to acquire a 100% ownership 

interest in The Wheeling Corporation and its wholly owned subsidiaries, W&LE 

and ABC.  The significant shortline railroad expertise and financial strength of 

FTAI Infrastructure and PALLC will enhance W&LE and ABC’s access to capital 

and facilitate their future strategic investment decisions and growth opportunities.  

The Transaction will enable W&LE, ABC, and PALLC’s Transtar railroads to 

benefit from various administrative efficiencies and railroad management 
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synergies, such as shared back-office functions and the benefit of purchasing 

necessary inputs on a larger scale. W&LE and URR, which connect at Mifflin 

Junction and Clairton, Pennsylvania, may be able to achieve operating efficiencies 

through better coordination of their interline services.  

1180.6(a)(5) A list of the State(s) in which any part of the property of 
each applicant carrier is situated. 

W&LE owns, leases, or operates over approximately 982 route miles located 

in Ohio, West Virginia, Pennsylvania, and Maryland.  ABC operates entirely within 

the state of Ohio.  As noted above, each of Transtar’s existing rail common carriers 

owns or operates a rail line in one of the following states: Indiana, Michigan, Ohio, 

Pennsylvania, and Texas.   

1180.6(a)(6) Map (exhibit 1).  Submit a general or key map indicating 
clearly, in separate colors or otherwise, the line(s) of 
applicant carriers in their true relations to each other, 
short line connections, other rail lines in the territory, 
and the principal geographic points in the region 
traversed. 

Attached as Exhibit 1 are maps depicting W&LE and ABC’s rail lines as well 

as maps for PALLC’s existing common carrier railroads controlled by Transtar. 

1180.6(a)(7)(ii) Agreement (exhibit 2).  Submit a copy of any contract or 
other written instrument entered into, or proposed to be 
entered into, pertaining to the proposed transaction. 

A copy of the Stock Purchase Agreement is attached as Exhibit 2.  

1180.4(g)(1) Level of labor protection to be imposed. 

Because the Transaction involves one Class II carrier (W&LE) and one or 

more Class III carriers, the Transaction will be subject to the labor protective 
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conditions set forth in 49 U.S.C. § 11326(b).  The level of labor protective conditions 

will be as specified in that statute. 

1105.6  Environmental Impacts 

Section 1105.6(c)(1) of the Board’s regulations provides that no 

environmental documentation will normally be prepared where a transaction will 

not result in “significant changes in carrier operations (i.e., changes that do not 

exceed the thresholds established in section 1105.7(e) (4) or (5)).”  The Transaction 

involves only a change in corporate control of W&LE and ABC and will not result in 

any operational changes that would exceed those thresholds.  Therefore, pursuant 

to the Board’s regulations at 49 C.F.R. § 1105.6(c), no environmental documentation 

is required. 

This action will not affect either the quality of the human environment or 

energy conservation. 

1105.8  Historic Impacts 

Prior Board approval or exemption would be required if, in the future, W&LE 

or ABC proposed to abandon any portion of their rail lines.  Neither Petitioner, nor 

W&LE or ABC, have plans to dispose of or alter any property that is subject to the 

Board’s jurisdiction and is 50 years old or older.  Accordingly, pursuant to the 

Board’s regulations at 49 C.F.R. § 1105.8(b)(1), this Petition for Exemption does not 

require a historic report. 
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1121.3(d)  Interchange Commitments 

The Stock Purchase Agreement does not include any provision that would 

limit the future interchange of traffic with any third-party connecting carrier.13 

The Control Transaction  
Should Be Exempted From Formal Regulation 

The “[a]cquisition of control of a rail carrier by a person that is not a rail 

carrier but that controls any number of rail carriers” is subject to the prior approval 

of the Board under 49 U.S.C. § 11323(a)(5).  The standard for approving a formal 

application to engage in such a transaction is found at 49 U.S.C. § 11324(d), which 

provides: 

(d) In a proceeding under this section which does not involve the 
merger or control of at least two Class I railroads, as defined by the 
Board, the Board shall approve such an application unless it finds 
that— 

(1) as a result of the transaction, there is likely to be substantial 
lessening of competition, creation of a monopoly, or restraint of 
trade in freight surface transportation in any region of the 
United States; and 

(2) the anticompetitive effects of the transaction outweigh the 
public interest in meeting significant transportation needs. 

However, 49 U.S.C. § 10502(a) provides that the Board “shall” exempt a 

transaction from the formal application process if it finds that (1) regulation is “not 

necessary to carry out the [rail] transportation policy” set forth at 49 U.S.C. 

§ 10101, and (2) either the transaction is “of limited scope” or regulation is “not 

 
13 Section 1121.3(d), which refers to “acquisition or operation of a rail line,” does not explicitly apply 
to a transaction involving the acquisition of corporate control of a carrier.  In any event, there is no 
interchange commitment in connection with the Transaction that is the subject of this Petition for 
Exemption.  
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needed to protect shippers from the abuse of market power.”  49 U.S.C. 

§ 10502(a)(1)–(2).  In the Staggers Rail Act of 1980, the agency was “charged with 

the responsibility of actively pursuing exemptions for transportation and service.”  

H.R. REP. NO. 96-1035, at 60 (1980); see also H.R. REP. NO. 96-1430, at 105 (1980) 

(Conf. Rep.) (“The Conferees expect that . . . the Commission will pursue partial and 

complete exemptions from remaining regulation.”).  Congress reaffirmed this policy 

in the ICC Termination Act of 1995 when it re-enacted the rail exemption provision 

as Section 10502, which “emphasizes in subsection (a) the Staggers Act policy that 

the exemption power should be utilized to the maximum extent consistent with 

applicable law and policy.”  H.R. REP. NO. 104-422, at 168 (1995) (Conf. Rep.) 

(emphasis added). Thus, Congress has directed the Board to exercise its exemption 

authority liberally to reduce the financial and administrative expense associated 

with obtaining Board approval for qualifying transactions.   

As relevant here, the Board has approved control transactions involving one 

or more Class II railroads via exemption, including the acquisition of Florida East 

Coast Railway in 201714 and Brookfield’s acquisition of 106 shortline and regional 

carriers—including two Class II railroads—in 2019.15  The Board has also granted 

petitions for exemption in circumstances similar to the facts here.  For example, the 

Board granted a petition for exemption to allow a continuance of control by Pinsly 

Railroad Company, LLC (“Pinsly”) of the North Florida Industrial Railroad 

 
14 See Grupo México, S.A.B. de C.V. & GMéxico Transportes S.A. de C.V.—Control Exemption—Fla. 
E. Coast Holdings Corp., Docket No. FD 36109 (STB served May 9, 2017). 
15 See Brookfield Asset Mgmt., Inc. & DJP XX, LLC—Control Exemption—Genesee & Wyo. Inc., et al., 
Docket No. FD 36326 (STB served Oct. 29, 2019). 
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(“NFIR”).  In that case, a class exemption did not apply because the NFIR connected 

with an existing Pinsly-controlled railroad.16  Similarly, the Board has granted 

petitions for exemption where a shortline holding company was acquiring another 

connecting shortline under common control.  See, e.g., Genesee & Wyo. Inc.— 

Acquisition of Control Exemption—Atlantic W. Transp., Inc. and Heart of Ga. R.R., 

Docket No. FD 36105 (STB served Apr. 18, 2017); Genesee & Wyo. Inc.—Acquisition 

of Control Exemption—Providence & Worcester R.R., FD 36064 (STB served Dec. 16, 

2016).  In both of those cases, short line railroads held by the same parent entity 

interconnected with the shortline being acquired. 

For the reasons explained below, the Transaction likewise qualifies for 

exemption from the prior approval requirements of § 11323 et seq. 

A. Detailed Scrutiny of the Transaction Is Not Required to Carry 
Out the Rail Transportation Policy of 49 U.S.C. § 10101. 

Absent an exemption, the Transaction would be subject to approval pursuant 

to the formal application procedures under 49 U.S.C. § 11324(d).  The Transaction 

clearly would be approved under that standard, because, as demonstrated below, it 

will have no adverse competitive impacts, let alone ones that are “likely” and 

“substantial.”17  Moreover, detailed scrutiny of the Transaction is not needed to 

carry out the Rail Transportation Policy (“RTP”) set forth at 49 U.S.C. § 10101.    To 

the contrary, granting the requested exemption will promote several goals of the 

 
16 Macquarie Infrastructure Partners V GP, LLC, et al.—Continuance in Control—N. Fla. Indus. 
R.R., Docket No. FD 36823 (STB served Mar. 12, 2025); see also Paul Didelius—Continuance in 
Control Exemption—Rainier Rail LLC, Docket No. FD 36659 (STB served May 1, 2023) (same). 
17 See Canadian Nat’l Ry.—Control—EJ&E W. Co., Docket No. FD 35087, at 13 (STB served Dec. 24, 
2008). 
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RTP.  The Transaction will enable W&LE and ABC to benefit from the significant 

shortline railroad expertise and financial strength of FTAI Infrastructure and 

PALLC.  It will enhance W&LE’s and ABC’s access to capital, facilitating future 

strategic investment decisions and growth opportunities. As a result, the 

Transaction will promote “a safe and efficient rail transportation system,” the 

“continuation of a sound rail transportation system,” and “foster sound economic 

conditions in transportation.” See 49 U.S.C. § 10101(3)–(5).  Granting the requested 

exemption will also “minimize the need for Federal regulatory control over the rail 

transportation system” and ensure the “expeditious handling and resolution” of the 

proceeding.  See 49 U.S.C. § 10101(2), (15); see also Chi. W. Pullman Corp. & Chi. 

W. Pullman Transp. Corp.—Control Exemption—Chi. Rail Link, Docket No. FD 

31390, 1989 WL 237934, at *2 (ICC served Feb. 24, 1989) (explaining that these 

policies are achieved by “minimizing the administrative expense of effecting this 

transaction”). 

The RTP criteria addressing competition, rates, and services (see 49 U.S.C. 

§ 10101(1), (4)–(6), (12)) will not be adversely impacted by granting the requested 

exemption.  The Transaction will not lead to higher rates or reduced service.  W&LE 

and ABC will continue to provide freight rail service over their respective lines post-

Transaction as they do today.  The only carrier currently controlled by PALLC (and, 

indirectly, FTAI Infrastructure) that connects with W&LE or ABC is URR. As 

explained below, W&LE and URR share only one common customer, do not compete 

for the same traffic from that customer, and that customer supports the 
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Transaction.  PALLC’s acquisition of W&LE and ABC will therefore not adversely 

affect competition or service to customers. 

Accordingly, regulation of the Transaction is not needed to carry out the RTP.  

See Iowa Interstate R.R.—Acquisition of Control Exemption—Lincoln & S. R.R., 

Docket No. FD 34942, at 2 (STB served Dec. 22, 2006) (finding the combination of 

the owner and operator of a 26.2-mile rail line would “have no adverse impact on 

competition” because “rail operations on the line will not change in any manner” 

and granting exemption). 

B. Regulation is Not Needed to Protect Shippers from an Abuse of 
Market Power. 

The Transaction will have no anticompetitive effects.  W&LE and ABC will 

continue to operate and serve customers as they do today.  The Transaction is “end-

to-end”—the railroads currently owned by Transtar and The Wheeling Corporation 

do not overlap (although W&LE and URR connect at Mifflin Junction and Clairton, 

Pennsylvania). W&LE and URR serve only one common customer, TMS 

International Corporation (formerly Tube City IMS Corp.) (“TMS”), in the vicinity of 

Mifflin Junction, Pennsylvania (near the Monongahela River).  However, W&LE 

and URR do not actually compete for the same TMS traffic.   

As TMS explains in its support letter attached as Exhibit 3, URR handles 

TMS scrap metal shipments that move east across the Monongahela River to the 

USS Edgar Thompson Steel Works in Braddock, PA, an entirely local URR 

movement, as well as for interchange to carriers other than W&LE.  Conversely, 

W&LE handles TMS scrap metal traffic moving northwest to JSW Steel in Mingo 
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Junction, OH and Cleveland Cliffs (Cleveland Works) at Cleveland, OH, entirely 

W&LE local movements.  Therefore, TMS will not experience an actual reduction in 

rail competition because W&LE and URR do not compete for the same TMS traffic.  

Indeed, given their respective route structures, neither W&LE nor URR is capable 

of handling the TMS local movements currently served by the other carrier.  

Moreover, TMS will continue to enjoy intermodal transportation options such as 

trucks for its scrap metal traffic. 

TMS is “confident” that, post-Transaction, W&LE and URR “will continue to 

provide the level and quality of service that TMS requires to meet its customers’ 

needs” and “has no objections” to the Transaction.18  Indeed, TMS requests that the 

Board “promptly approve” the Transaction so that TMS “can take full advantage of 

benefits that will result.”19  

Thus, the Transaction will not result in any material change to the rates and 

services available to shippers along the lines of W&LE and ABC.  Accordingly, 

regulation of the Transaction is not needed to protect shippers from an abuse of 

market power.  See RailAmerica, Inc., et al.—Control and Merger Exemption—A&R 

Line, Inc., & J.K. Line, Inc., Docket No. FD 34269, at 1, 3 (STB served Dec. 12, 

2002) (finding no need to protect shippers from the abuse of market power where a 

transaction would result in “a mere change in ownership, not service, operations, or 

competition”). 

 
18 See Exhibit 3, TMS Support Letter, at 1. 

19 Id. 
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Because regulation is not necessary to protect rail customers from abuse of 

market power, the Board “need not determine whether the transaction is limited in 

scope.”  Fort Worth & W. R.R.—Lease Exemption—St. Louis Sw. Ry., Docket No. 

FD 32955, 1996 WL 498863, at *2 (STB served Sept. 5, 1996); Genesee & Wyo. Inc.—

Control Exemption—Aliquippa & Ohio River R.R., et al., Docket No. FD 35177, at 4 

(STB served Dec. 22, 2008) (similar).  Nevertheless, the Transaction is of limited 

scope. 

W&LE and ABC, and the shortline railroads currently owned by Transtar, 

operate largely in different geographic markets.  While URR and EOVR operate 

lines in proximity to W&LE and ABC, they do not compete with W&LE and ABC, or 

with one another.  See RailAmerica, Inc.—Control Exemption—RailTex, Inc., 

4 S.T.B. 479, 484 n.10 (2000).  As discussed above, URR and W&LE do not compete 

for the same shipments from their only common customer. EOVR operates between 

Powhatan Point, on the one hand, and points including Hannibal and Bellaire, OH 

(and Mingo Junction, OH for the sole purpose of interchange with Norfolk 

Southern), on the other hand. GRW, TNR, and DCR do not operate in Ohio, 

Pennsylvania, West Virginia, or Maryland where W&LE and ABC are located.  

LTR’s operations are limited to terminal switching service at USS’s plant in Lorain, 

OH.    

Moreover, the Transaction involves a corporate change of control that will not 

result in significant changes in the services that the subject carriers provide today.  

For these reasons, the Transactions is of limited scope. 
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Conclusion 

For the foregoing reasons, Petitioner respectfully requests that the Board 

grant this Petition and exempt the acquisition of control of W&LE and ABC by 

FIPRR from the formal application requirements of 49 U.S.C. § 11323 et seq. 

Respectfully submitted, 

 /s/ Terence M. Hynes    
Terence M. Hynes 
Marc A. Korman 
Stephen S. Laudone 
Sidley Austin LLP 
1501 K Street N.W. 
Washington, DC 20005 
(202) 736-8000 
thynes@sidley.com 
 

Attorneys for Fortress Investment Group LLC 

Dated August 28, 2025 

 



VERIFICATION 

I, Randal Nardone, b~ing duly sworn, state that I am an Authorized 

Signatory of Fortress Invesj ment Group LLC and that I am duly authorized to 

execute, verify, and file thi · Petition for Exemption. I have knowledge of the 

matters contained herein, J nd the statements made herein are true and correct to 

the best of my knowledge, i formation, and belief. 

Dated: August 28, 2025 

Randal Nardone 
Authorized Signatory 
Fortress Investment Group LLC 
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Lumber
The W&LE handles significant 
carloads of lumber and panel 
products every year using 
centerbeam flat cars, high cube 
boxcars, stake flat cars and 
bulkhead flat cars. These 
shipments include engineered 
wood products, dimensional 
lumber, treated wood utility 
poles, particleboard, plywood, 
oak timbers and oriented strand 
board (OSB).

Lumber customers who do not have direct rail service can benefit from 
rail service through our transload partners:

n	Eastwood Manufacturing – Orrville, Ohio

Empty 73-foot center beam flat cars and high cube 60-foot box cars  
are regularly available on W&LE for customers to utilize for backhaul 
shipments of lumber products to western destinations.

Metals
W&LE transports carloads of steel products and raw materials used in 
the steel industry. This includes steel rebar, steel bars, steel rods, steel 
billets, steel slabs, steel rail, steel channels, sheet coil steel, steel pipe, 
tinplate coils, pig iron, wire coils, seamless steel tubing, hot-rolled  
sheet coil and galvanized sheet steel coil. We also serve various scrap 
facilities within Ohio and Pennsylvania.

Beyond those facilities served directly or via switch, W&LE also has 
access to three river ports as well:

n	Bellaire Harbor Services, LLC – Bellaire, Ohio
n	Three Rivers Marine and Rail Terminals, LLC –  

Monessen, Pennsylvania
n	Warrenton River Terminal, LLC – Warrenton (Rayland), Ohio

Paper Products
W&LE handles significant carloads of pulpboard rollstock and scrap 
paper in box cars for numerous boxboard plants and scrap paper 
operations in Northeast Ohio. Paper customers who do not have direct 
rail service can benefit from rail service through several W&LE 
transload partners:

n	Cotter Merchandise Storage – Akron, Ohio
n	Peoples Services – Massillon, Ohio

Empty boxcars are regularly available on W&LE for customers to utilize 
for reloading outbound paper shipments.

Bulk Chemicals and Resins
Because Northeast Ohio is a frequent destination for many polymer 
shipments for molding companies, blenders, packagers, and transload 
operations, W&LE handles several thousands of carloads of plastic resins 
and chemicals every year. Shipments in covered hoppers include ABS 
plastics, polyethylene, polypropylene, polystyrene and polyvinyl chloride.

Customers who do not have direct rail service can benefit from rail-to-
truck transload through three major W&LE transload partners. They 
offer storage and handling for covered hoppers in addition to crossdocking, 
contract bulk packaging, gaylord packaging, mixing and blending.

n	ASW Global – 500,000 square feet of warehouse space located in 
Mogadore, Ohio.

n	Cotter Merchandise Storage – 366,000 square feet of warehouse 
space located in Akron, Ohio.

n	Peoples Services – Operates two facilities on W&LE including 
Barberton and Massillon, Ohio.

Aggregates
The movement of aggregates in open-top hopper and side dump cars is 
the second highest volume commodity group handled by the W&LE and 
is highly truck competitive. W&LE hauls nearly 40,000 carloads per year 
of crushed limestone from three major stone quarries including Hanson 
Aggregates, National Lime and Stone, and Shelly Materials in northwest 
Ohio. The aggregates are delivered to numerous receiving stone terminals 
in eastern Ohio and southwest Pennsylvania. The aggregates are used in 
construction projects, concrete and highway asphalt, and base material 
at Marcellus Shale and Utica Shale drilling sites.

Locomotive and Car Repair
The locomotive and car shops of W&LE are housed in a single 120,000+ 
square-foot building which contains a 90-ton drop table, 35-ton crane, 
wheel truing machine, load test facility, six locomotive bays and capacity 
for up to 20 cars.

Locomotive Repair:
n	Main generator/auxiliary generator replacement
n	Truck work and traction motor/wheel replacement
n	Wheel truing to AAR specifications
n	Air compressor replacement
n	EMD engine repair
n	Electrical troubleshooting

Car Repair:
n	General repair (heavy & light)
n	Wheel replacement
n	Car body end and side straightening
n	Air testing
n	Wreck repairs
n	AAR inspections and preparation of  

AAR billing

Courtesy Terry Chicwak

Courtesy Terry Chicwak

System
Map

Rooted in history.
              Moving successfully into the future.

The W&LE’s history began with the organization of the Carroll 
County Railroad on March 9, 1850. Today, W&LE is the largest 

railroad based in Ohio and among the largest regional railroads in  
the country. Our service area includes 840 miles of track running from 
Toledo, Ohio to Hagerstown, Maryland.

W&LE now handles over 150,000 
carloads per year and operates in 
Ohio, Pennsylvania, West Virginia 
and Maryland. The company is 
private, 100% internally owned, 
and currently has 425 employees. 
W&LE interchanges in several 
locations with three major Class 
I Railroads (Canadian National, 
CSX Transportation, and Norfolk 
Southern), as well as 15 regional
and shortline railroads.

Minerals and Coal
W&LE handles several thousand 
carloads of industrial minerals and coal every year. While coal shipments 
move in open top hoppers, pulverized limestone, cement and frac sand 
move in covered hoppers.

Customers who do not have direct rail service can benefit from rail-to-truck 
transload through six major W&LE transload partners:

n	Bellaire Harbor Services, LLC –  Bellaire, Ohio 
Rail-to-truck, truck-to-rail, barge-to-rail and rail-to barge of various 
dry bulk commodities including aggregates, fertilizer, and frac sand.

n	Oleum Industrial, LLC – Oleum operates a transload terminal at 
Rook Yard in Green Tree, Pennsylvania.  They are equipped to perform 
rail-to-truck and truck-to-rail of various bulk commodities including 
crude oil and frac sand.

n	Oleum Industrial, LLC – Oleum operates a transload terminal at 
Cadiz (Nelms), Ohio. They are equipped to perform rail-to-truck and 
truck-to-rail of various bulk commodities including natural gas liquids 
and frac sand.

n	Three Rivers Marine and Rail Terminals, LLC – Three Rivers 
operates a major transload and riverport at Monessen, Pennsylvania, on 
the Monongahela River. Capabilities include handling of coal, fertilizer, 
frac sand, steel products and other bulk materials.

n	 Tidewater Logistics Corporation – Steubenville, Ohio 
Capabilities include the handling of fertilizer, frac sand, scrap iron 
and other bulk materials.

n	Warrenton River Terminal, LLC – Warrenton (Rayland), Ohio 
A major transload and riverport in Rayland, Ohio with direct barge  
access to the Ohio River. Capabilities include the handling of 
aggregates, coal, fertilizer, salt, scrap iron, steel coils, steel slabs, 
petroleum coke, pig iron, frac sand and other bulk materials.

Marcellus Shale
W&LE has been extensively involved in the Marcellus Shale in southwest 
Pennsylvania. Since 2008 we have moved a wide array of commodities 
in and out of the area, including natural gas liquids, frac sand, line pipe, 
brine water, hydrochloric acid and machinery.

Utica Shale
Being the largest Ohio-based railroad and one of the largest regional 
railroads in the country, we have the capabilities and infrastructure to 
meet our customers’ needs for the Utica Shale.

n	Service seven days a week with unsurpassed customer service.
n	Access to three class I carriers (CN, CSX and NS) allows us to offer 

competitive pricing.
n	Great flexibility, including double switches when necessary.

Significant track, property, buildings, and laydown area is available at 
three facilities along the Ohio River with convenient highway access  
to serve both the Utica Shale and Marcellus Shale plays in Ohio and 
Pennsylvania. The facilities are Tidewater Logistics at Steubenville, 
Ohio; Frontier Industrial Corporation at Mingo Junction, Ohio; and Yorkville 
Energy Services Terminal at Yorkville, Ohio.  The sites have existing rail 
and are ideal for transload of frac sand, natural gas liquids, drilling pipe, 
transmission pipe, chemicals and other products.

Petroleum Products
W&LE is experiencing significant growth in the petroleum markets due 
to the development of both the Marcellus and Utica Shale plays. We 
move inbound, outbound and local traffic in these areas utilizing either 
transload facilities or permanent refineries. W&LE handles a wide array 
of petroleum products including:

n Liquid petroleum gas	 n Diesel	 n Natural gasoline
n Butane    	 n Natural gas liquids	 n Condensate	
n Propane	 n Iso-butane    	 n Asphalt	
n Crude oil
			 
Food and Grain
W&LE handles thousands of carloads of grain and food products every 
year for over 15 shippers and receivers. Shipments include unit trains 
of corn, soybeans and wheat. We also transport canned goods, frozen 
fruit and vegetables as well as flour for bakeries and animal feed 
including soybean meal, corn, bone meal, and liquid whey; food-grade 
corn used in snack food production; and food-grade oils.

The equipment used for transporting food and grain includes boxcars, 
refrigerated boxcars, covered hoppers and tank cars. Food customers 
who do not have direct rail service can benefit from rail service through 
W&LE transload partners:

n	Great Lakes Cold Storage – Solon, Ohio
n	Peoples Services – Massillon, Ohio

Phone: 330.767.3401

100 East First Street  |  Brewster, Ohio 44613    
www.wlerwy.com

©2019 Wheeling Lake Erie Railway Company. All Rights Reserved.
Version 4.0   |   02/2019

Operating in Ohio, Pennsylvania, 
West Virginia & Maryland
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GERSTOWN, MD

DOCK LOCATIONS
Bellaire, OH
Conneaut, OH
Monessen, PA
Rayland, OH (Warrenton)

TRANSLOAD FACILITIES
Akron, OH
Barberton, OH
Bellaire, OH
Brewster, OH
Canton, OH
Massillon, OH
Navarre, OH (Stark)
Mount Pleasant, PA (Westmoreland)
Monessen, PA
Pittsburgh, PA
Rayland, OH (Warrenton)

FACILITIES

80

Kilometers

6040200

6040200

Miles

State Borders

County Borders

Rivers

Wheeling & Lake Erie Railway

Trackage Rights

Interchange Location
CSXT NS CN Shortline

CSXT

Norfolk Southern (NS)

Canadian National (CN)

Other Railroads

Federal Highways

77

State Highways

30

State Routes

7

LEGEND

INTERCHANGE LOCATIONS

Class I:
Canadian National Railway (CN) 
Lang, OH (Toledo) (LANG) 
Mifflin Jct., PA (MFLJC) (Via URR)

CSXT 
Akron, OH (AKRON) 
Benwood, WV (BENWD) 
Connellsville, PA (CNLVL) 
Greenwich, OH (Willard) (GRNWH) 
Wellington, OH (WLGTN)

Norfolk Southern (NS) 
Bellevue, OH (BELVU) 
Canton, OH (CANTN) 
Clairton, PA (CLAIR) 
Hagerstown, MD (HAGTN) 
Orrville Jct., OH (ORVLL) 
Mingo Jct., OH (MINGJ)

Regional and Shortline:
Akron Barberton Cluster Railway (AB) 
Akron, OH (AKRON)

Allegheny Valley Railway (AVR) 
Bruceton, PA (BRUTN)

Ann Arbor Railroad (AA) 
Toledo, OH (TOLED)

Facilitating access to: 
n Great Lakes Central Railroad (GLC) 
n Huron and Eastern Railroad (HESR) 
n Indiana and Ohio Railway (IORY) 
n Lake State Railway Company (LSRC) 
n Mid-Michigan Railroad (MMRR)

Ashland Railway (ASRY) 
Plymouth, OH (PLYMO)

Buffalo and Pittsburgh Railroad (BPRR) 
Pittsburgh, PA (PITTS) (via AVR)

Cleveland Commercial Railroad Co. (CCRL) 
Glenwillow, OH (GLNWI)

Cleveland Works Railroad (CWRO) 
Cleveland, OH (CLEVE)

Columbus and Ohio River Railroad (OHCR/CUOH) 
Harmon, OH (HARMO)

Indiana and Ohio Railway (IORY) 
Lima, OH (LIMA)

Facilitating access to: 
n Chicago, Fort Wayne and Eastern Railroad (CFE)

Newburgh & South Shore Railroad (NSR) 
Cleveland, OH (CLEVE) (via CWRO)

Nimishillen and Tuscarawas Railway (NTRY) 
Canton, OH (CANTN)

Ohi-Rail Corporation (OHIC) 
Minerva, OH (MINER)

RJ Corman Railroad – Cleveland Line (RJCL)
Brewster, OH (BREWS)

Southwest Pennsylvania Railroad (SWP) 
Everson, PA (EVRSN)

Union Railroad (URR) 
Clairton, PA (CLAIR) 
Mifflin Jct., PA (MFLJC)

100 East First Street  |  Brewster, Ohio 44613  |  Phone: 330.767.3401
www.wlerwy.com

©2019 Wheeling Lake Erie Railway Company. All Rights Reserved.
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A Class III Terminal  
Switching Carrier Serving the 

Greater Akron, Ohio Area

Courtesy Elmer Thomas
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Line Detail Map
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Detail Map
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See East Side Line
Detail Map
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Valley Metro Line
Detail Map
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See Kent/Ravenna Line
Detail Map
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STOCK PURCHASE AGREEMENT 

STOCK PURCHASE AGREEMENT (together with the exhibits and schedules hereto and 
as this Agreement and any of the foregoing may be amended from time to time in accordance with 
its terms, this “Agreement”) dated as of August 6, 2025 by and between Percy Acquisition LLC, 
a Delaware limited liability company (“Buyer”), and WLE Management Partners, L.P., a 
Delaware limited partnership (“Seller”), relating to the purchase and sale of shares of capital stock 
of The Wheeling Corporation, a Delaware corporation (the “Company”).  Each of Seller and 
Buyer may be referred to herein as a “Party” and collectively the “Parties”. 

RECITALS 

A. As of the date hereof, Seller and Wheeling & Lake Erie Railway Company 
(“WLE”), a wholly-owned subsidiary of the Company, are the record and beneficial owners of all 
of the issued and outstanding shares of capital stock of the Company (the “Shares”). 

B. At the Closing, Buyer desires to purchase from Seller, and Seller desires to sell to 
Buyer, all of the shares of capital stock of the Company owned by Seller (the “Purchased 
Shares”), upon the terms and subject to the conditions hereinafter set forth. 

C. Concurrently with the execution and delivery of this Agreement, as a condition and 
material inducement to Buyer to enter into this Agreement, certain equityholders of the Company 
have entered into Restrictive Covenant Agreements with Buyer (the “Restrictive Covenant 
Agreements”).  

NOW THEREFORE, in consideration of the foregoing and the representations, warranties, 
covenants and agreements contained herein (the receipt and sufficiency of which are hereby 
acknowledged and agreed), the Parties, intending to be legally bound, hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

Section 1.01 Definitions.  In this Agreement, the following words and expressions shall 
have the following meanings: 

“Adjustment Amount” has the meaning set forth in Section 2.06(d). 

“Adjustment Escrow Account” means the adjustment escrow account established by the 
Escrow Agent pursuant to the terms of the Escrow Agreement. 

“Adjustment Escrow Amount” means $5,000,000.  

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
controlling, controlled by, or under common control with such Person.  For purposes of this 
definition, “control” when used with respect to any Person means the power to direct the 
management and policies of such Person, directly or indirectly, whether through the ownership of 
voting securities, by Contract or otherwise, and the terms “controlling” and “controlled” have 
correlative meanings under this Agreement; provided, however, that none of Mubadala Investment 
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Company, Fortress Investment Group, any of their respective Subsidiaries, any investment funds 
managed by any of the foregoing or any portfolio investments or entities owned or managed by 
any of the foregoing (other than FTAI Infrastructure Inc. and its Subsidiaries) shall be Affiliates 
of Buyer for purposes of this Agreement.  For the avoidance of doubt, (a) Affiliates of Seller will 
include the Company Group prior to Closing, and (b) Affiliates of Buyer will include the Company 
Group after Closing. 

“Agreement” has the meaning set forth in the Preamble. 

“Applicable Law” means, with respect to any Person, all domestic federal, unpreempted 
state or local Laws that apply to such Person. 

“Ares” means (i) Ares Management LLC and its Affiliates, and (ii) and any funds, 
investment vehicles or accounts managed or advised by (x) Ares Management LLC or (y) any of 
its Affiliates. 

“Auditor” has the meaning set forth in Section 2.06(c). 

“Balance Sheet Date” has the meaning set forth in Section 3.07. 

“Base Purchase Price” means $1,050,000,000. 

“Business” means the business as conducted by the Company Group during the 12-month 
period immediately prior to the date of this Agreement (including the business of owning or having 
other rights in, and operating Railroad Assets to provide rail transportation, logistics, transloading, 
terminal switching, storage, rolling stock repair and related services). 

“Business Day” means any day, other than a Saturday or Sunday or other day on which 
commercial banks in New York, New York are authorized or required by Applicable Law to close. 

“Buyer” has the meaning set forth in the Preamble. 

“Buyer Cure Period” has the meaning set forth in Section 9.01(a)(v). 

“Buyer Fundamental Warranties” shall mean the representations and warranties set forth 
in Section 4.01, Section 4.02, Section 4.03, Section 4.04(a), Section 4.04(b), and Section 4.08. 

“Cash” means, with respect to any Person as of any time, all cash or cash equivalents, 
checks, money orders, marketable securities, short-term instruments, bank and other depositary 
accounts, certificates of deposit, time deposits, negotiable instruments, securities and brokerage 
accounts, funds in time and demand deposits or similar accounts, in each case, maturing within 
ninety (90) days from the Closing Date, held by or on behalf of such Person at such time, and shall 
include checks, ACH transactions and other wire transfers and drafts deposited or available for 
deposit for the account of such Person at such time, in each case calculated and determined in 
accordance with GAAP; provided that Cash shall be calculated net of any written or issued but 
uncleared checks, ACH transactions and other wire transfers and drafts written or issued by such 
Person as of such time; and provided, further, that Cash will not include any cash in the 
Discretionary Unit Program Account. 
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“Closing” has the meaning set forth in Section 2.03. 

“Closing Cash Excess” means an amount by which the aggregate amount of Cash of the 
Company Group as of the Reference Time exceeds $10,000,000. 

“Closing Cash Shortfall” means an amount equal to the greater of (a) $10,000,000 minus 
the aggregate amount of Cash of the Company Group as of the Reference Time and (b) zero dollars. 

“Closing Date” means the date of the Closing. 

“Closing Net Working Capital” means Net Working Capital as of the Reference Time.  

“Closing Net Working Capital Adjustment Amount” means an amount, which may be 
positive, negative or zero, equal to the Closing Net Working Capital minus the Target Net Working 
Capital. 

“Closing Transaction Expenses” means the aggregate amount, without duplication, of (a) 
all out-of-pocket fees and expenses (whether or not yet invoiced), incurred by or to be paid by, any 
Company Group member in connection with the negotiation, preparation or execution of this 
Agreement or the other Transaction Agreements or the performance or consummation of the 
transactions contemplated hereby or thereby, in each case, to the extent unpaid and incurred by or 
to be paid by any Company Group member, as of the Closing, and (b) all “change of control”, 
retention, transaction, severance or separation payments or benefits, or other compensation or 
benefits payable or provided to any Service Provider (including the Discretionary Unit Program 
Amount), in each case, that are payable or provided as a result of or in connection with the 
preparation or execution of this Agreement or the other Transaction Agreements or the 
performance or consummation of the transactions contemplated hereby or thereby (including the 
separation of the Service Providers set forth on Section 6.01 of the Seller Disclosure Schedule 
immediately prior to, or concurrently with, the Closing), in each case, together with the employer 
portion of employment and payroll Taxes associated therewith; provided that “Closing 
Transaction Expenses” shall not include (x) any fees or expenses incurred by, or on behalf of, 
Buyer or any of its Affiliates (including any such costs incurred at the Closing and where 
“Affiliates” is not deemed to include the Company Group members) in connection with the 
performance by Buyer or any of its Affiliates of the transactions contemplated hereby or (y) any 
fees, expenses or liabilities specified in this Agreement to be incurred at the expense of Buyer or 
any of its Affiliates. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Collective Bargaining Agreements” has the meaning set forth in Section 3.19(b).  

“Commercially Reasonable Efforts” means, with respect to the efforts to be expended by 
a Person with respect to any objective under this Agreement, such efforts to accomplish the 
objective as such Person would normally use to accomplish a similar objective as expeditiously as 
reasonably possible under similar circumstances exercising reasonable business judgment.  
“Commercially Reasonable Efforts” will not require a Party (a) to make payments to unaffiliated 
third parties, incur non-de minimis liabilities to unaffiliated third parties or grant any non-de 
minimis concessions or accommodations, in each case, in order to obtain a consent from such 
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unaffiliated third party unless the other Party agrees to reimburse and make whole such Party to 
its reasonable satisfaction for such payments, liabilities, concessions or accommodations requested 
to be made by the other Party (such reimbursement and make whole to be made promptly after the 
determination thereof following the Closing or, with respect to items incurred after the Closing, 
promptly thereafter), (b) to violate any Law or (c) to initiate any Legal Proceeding. 

“Commitment Letters” has the meaning set forth in Section 4.05(b). 

“Common Stock” has the meaning set forth in Section 3.05. 

“Company” has the meaning set forth in the Preamble. 

“Company Books and Records” means (a) all corporate or limited liability company 
minute books and related stock records of the Company Group members and (b) all other books, 
records, files and papers, whether in hard copy or computer format, including invoices, ledgers, 
correspondence, plats, drawings, photographs, product literature, sales and promotional literature, 
equipment test records, studies, reports, manufacturing and quality control records and procedures, 
research and development files, manuals and data, sales and purchase correspondence, distribution 
lists, customer lists, lists of suppliers, personnel and employment records and accounting and 
business books, records, files, documentation and materials. 

“Company Data” means all Data of the Company Group.  

“Company Employee” means any employee who is employed by the Company Group 
(including any employees who are furloughed, out on disability, absent from work on leave of 
absence or otherwise). 

“Company Group” means, collectively, the Company and each of its direct and indirect 
Subsidiaries. 

“Company Intellectual Property Rights” means all Intellectual Property Rights owned 
or purported to be owned by the Company Group. 

“Confidential Information” means (a) with respect to Buyer, the terms of this Agreement 
and the other Transaction Agreements and all confidential and/or proprietary information 
regarding Buyer and its Affiliates (including, from and after the Closing, the Company Group) and 
(b) with respect to Seller, the terms of this Agreement and the other Transaction Agreements and 
all confidential and/or proprietary information regarding Seller and its Affiliates (excluding, from 
and after the Closing, the Company Group).  Notwithstanding the foregoing, in no event shall 
“Confidential Information” include (y) any information that is, or thereafter becomes, available to 
and known by the public other than through a violation of the Confidentiality Agreement or the 
receiving Party’s obligations in Section 5.06(b) or (z) any information that is, or thereafter 
becomes, available to a Party or its Representatives on a non-confidential basis from a third-party 
source, provided that such third party is not and was not prohibited from disclosing such 
Confidential Information to such Party or its Representatives by a legal, fiduciary, or contractual 
obligation. 
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“Confidentiality Agreement” means the Mutual Nondisclosure Agreement, by and 
between Transtar, LLC and Wheeling & Lake Erie Railway Company, a Delaware corporation, 
dated as of January 21, 2025. 

“Continuing Employee” has the meaning set forth in Section 6.01. 

“Contract” means any legally binding executory contract, subcontract, agreement, license, 
sublicense, lease, sublease, instrument, indenture, promissory note or other legally binding 
commitment or undertaking, whether written or oral. 

“Current Representation” has the meaning set forth in Section 10.11(a). 

“Damages” means any damage, loss, liability or obligation (whether known or unknown, 
contingent, accrued, due or to become due, secured or unsecured, matured or otherwise and 
whether in contract, tort, strict liability or otherwise), and expense (including reasonable expenses 
of investigation and reasonable attorneys’ fees and expenses in connection with any Legal 
Proceeding); provided that “Damages” shall not include any punitive or exemplary damages. 

“Data” means all data and collections of data, whether machine readable or otherwise, 
including to the extent applicable the following: financial and business information, including rates 
and pricing data and information, earnings reports and forecasts, macro-economic reports and 
forecasts, marketing plans, business and strategic plans, general market evaluations and surveys, 
budgets, accounting, financing and credit-related information, quality assurance policies, 
procedures and specifications, customer information and lists, and business and other processes, 
procedures and policies (including, for example, handbooks and manuals, control procedures, and 
process descriptions), including any blueprints, diagrams, flow charts, or other charts, user 
manuals, training manuals, training materials, command media, and documentation, and other 
financial or business information. 

“Data Room” means the virtual data room prepared by Seller on Intralinks. 

“Debt Commitment Letter” has the meaning set forth in Section 4.05(b). 

“Debt Financing” has the meaning set forth in Section 4.05(b). 

“Debt Financing Commitments” has the meaning set forth in Section 4.05(b). 

“Debt Financing Sources” means, collectively, the financial institutions and other entities 
party to the Debt Commitment Letter and any Person that provides, or has entered into, or in the 
future enters into, any binding agreement with Buyer or any of its Affiliates in connection with, or 
that is otherwise acting as a lender, arranger, bookrunner, manager, agent or any other similar 
representative in respect of, all or any part of the debt financing contemplated by the Debt 
Commitment Letter or any other financing of all or a portion of the amounts required to be paid 
by Buyer as set forth herein and any other financial institutions, lenders or investors with respect 
to the Debt Financing, together with any of such Person’s Affiliates and any of such Person’s or 
any of its Affiliates’ respective direct or indirect, former, current or future stockholders, managers, 
members, directors, officers, employees, agents, advisors, other representatives and their 
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respective successors or assignees; provided that neither Buyer nor any Affiliate of Buyer shall be 
a Debt Financing Source. 

“Deficit Amount” has the meaning set forth in Section 2.06(e). 

“Determination Date” has the meaning set forth in Section 2.06(c). 

“Discretionary Unit Program Account” means a segregated money market account of 
the Company to be used solely to pay the Discretionary Unit Program Amount in accordance with 
Section 6.08.  

“Discretionary Unit Program Amount” means the aggregate amount equal to (i) the cash 
amount payable to each Discretionary Unit Program Participant as set forth on the Discretionary 
Unit Program Schedule, plus (ii) the employer portion of any payroll, social security, 
unemployment, employment or similar Taxes that would be required to be paid by the Company 
in respect of the amounts provided in clause (i). 

“Discretionary Unit Program Participant” means each Company Employee set forth on 
the Discretionary Unit Program Schedule.  

“Discretionary Unit Program Schedule” means a schedule, to be delivered by the 
Company to Buyer at least four Business Days before the Closing Date, setting forth the name of 
each Discretionary Unit Program Participant and with respect to each such Discretionary Unit 
Program Participant, the portion of the Discretionary Unit Program Amount allocable to such 
Discretionary Unit Program Participant.  

“Dispute” has the meaning set forth in Section 10.11(a). 

“Disputed Items” has the meaning set forth in Section 2.06(c). 

“Disqualified Individual” has the meaning set forth in Section 6.07. 

“Distribution and Redemption Agreement” has the meaning set forth in Section 5.15. 

“Employee Benefit Plan” means any written or unwritten (a) “employee benefit plan” as 
defined in Section 3(3) of ERISA (whether or not subject to ERISA) or (b) compensation, benefit, 
employment, consulting, severance or termination, salary continuation, bonus, incentive, equity or 
equity-based, retirement, pension, profit sharing, deferred compensation, retention, change-in-
control, health, dental, vision, post-employment or post-retirement, welfare, employee loan, life 
insurance, disability, fringe benefit, tuition, vacation or paid time off, staffing agency or 
professional employer organization or any other similar plan, program, practice, policy, agreement, 
Contract, fund or arrangement, in each case, whether funded or unfunded and whether or not tax-
qualified (i) that is sponsored, maintained or contributed to by any Company Group member or 
any ERISA Affiliate thereof, (ii) to which any Company Group member or any ERISA Affiliate 
thereof is a party, or (iii) under which any Company Group member or any ERISA Affiliate thereof 
has or could reasonably be expected to have any direct or indirect liability (including contingent 
liability). 
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“End Date” has the meaning set forth in Section 9.01(a)(ii). 

“Enforceability Exception” has the meaning set forth in Section 3.02(b). 

“Equity Commitment Letter” has the meaning set forth in Section 4.05(b). 

“Equity Financing” has the meaning set forth in Section 4.05(b). 

“Equity Financing Commitments” has the meaning set forth in Section 4.05(b). 

“Equity Interests” means (a) any share, capital stock, partnership, membership or similar 
interest in any Person and (b) any option, warrant, restricted stock, profits interest, right or other 
Contract to purchase or otherwise acquire any such interest in any Person referred to in clause (a) 
or security (including debt securities) convertible, exchangeable or exercisable thereto or therefor. 

“Equity Investor” has the meaning set forth in Section 4.05(b). 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“ERISA Affiliate” means any Person that is or was, at the relevant time, treated as a single 
employer with the Company Group pursuant to Sections 414(b), (c), (m) or (o) of the Code or 
Section 4001(b) of ERISA. 

“Escrow Agent” means Citibank, N.A. 

“Escrow Agreement” means the Escrow Agreement, substantially in the form attached 
hereto as Exhibit A, to be entered into by Seller, Buyer and the Escrow Agent on or prior to the 
Closing Date. 

“Estimated Closing Cash Excess” has the meaning set forth in Section 2.04. 

“Estimated Closing Cash Shortfall” has the meaning set forth in Section 2.04. 

“Estimated Closing Net Working Capital” has the meaning set forth in Section 2.04. 

“Estimated Closing Purchase Price” means, without duplication, the Base Purchase 
Price, plus (a) the Estimated Net Working Capital Adjustment Amount, minus (b) Estimated 
Closing Transaction Expenses, minus (c) Estimated Closing Cash Shortfall, if any, and plus (d) 
Estimated Closing Cash Excess, if any. 

“Estimated Closing Transaction Expenses” has the meaning set forth in Section 2.04. 

“Estimated Net Working Capital Adjustment Amount” means an amount, which may 
be positive, negative or zero, equal to the Estimated Closing Net Working Capital minus Target 
Net Working Capital. 

“Excess Parachute Payments” has the meaning set forth in Section 6.07. 

“FCC” has the meaning set forth in Section 5.12. 
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“FCC Licenses” has the meaning set forth in Section 5.12. 

“Final Closing Statement” has the meaning set forth in Section 2.06(a). 

“Financial Statements” has the meaning set forth in Section 3.07. 

“Financing” has the meaning set forth in Section 4.05(a). 

“Financing Commitments” has the meaning set forth in Section 4.05(b). 

“Financing Source” means each Person (including each agent and arranger) that commits 
to provide or to cause to provide the Financing, together with their respective Affiliates and 
Representatives involved in the Financing and their permitted successors and assigns (including 
but not limited to, each Debt Financing Source and the Equity Investor). 

“Financing Related Parties” means (i) Ares, or (ii) any former, current or future general 
or limited partners, stockholders, managers, members, agents, Representatives, Affiliates, 
successors or assigns of Ares or the applicable Financing Source. 

“Fraud” means actual and intentional common law fraud under Delaware law (and not 
negligent misrepresentation or omission, or any form of equitable fraud, constructive fraud, 
promissory fraud, unfair dealings or fraud based on recklessness, negligence, or gross negligence) 
committed by a Party with respect to the making of the representations and warranties included 
herein (in the case of Seller, as qualified by the Seller Disclosure Schedule) or in any certificate or 
other agreement delivered in connection with this Agreement.   

“GAAP” means generally accepted accounting principles in the United States. 

“Governmental Authority” means any domestic federal, state, municipal, or local 
government or any foreign government (including any subdivision, court or tribunal, 
administrative agency, regulatory body or commission or other authority of any of the foregoing, 
any state Governor or the President of the United States), or any quasi-governmental or private 
body exercising any regulatory, importing or other governmental or quasi-governmental authority 
or any arbitrator or arbitral body, in each case, of competent jurisdiction. 

“Historical Financial Statements” has the meaning set forth in Section 3.07. 

“Improvements” means all buildings, physical plants, structures, fixtures, improvements, 
systems, machinery, equipment, leasehold improvements (whether owned or leased) or other 
additions permanently or semi-permanently affixed to or included in the Real Property. 

“Increase Amount” has the meaning set forth in Section 2.06(e). 

“Indebtedness” means all payment obligations (including in respect of principal, interest, 
premiums (including make-whole premiums), prepayment penalties, breakage costs, fees, 
expenses or similar charges arising as a result of the discharge of such amount owed and payments 
or premiums attributable to, or which arise as a result of, the transactions contemplated hereby) of 
the Company Group, without duplication, in respect of: (a) borrowed money, (b) obligations 
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evidenced by bonds, notes, debentures or other similar instruments, (c) lease obligations that are 
required to be capitalized as finance lease obligations in accordance with GAAP, (d) extensions of 
credit to or for the account of that Person (including reimbursement or payment obligations of such 
Person relating to drawn letters of credit, bankers’ acceptances, surety or other bonds or similar 
instruments) or for the deferred purchase price of property or other assets or services (including 
any outstanding “earnout” and similar obligations with respect to any acquisition (which shall be 
calculated at the maximum potential amount due)) or arising under conditional sale or other title 
retention agreements, in each case other than trade payables arising in the ordinary course of 
business, (e) any interest rate, currency or other hedging agreements, (f) any accrued asset 
retirement obligations that remain unpaid as of the end of the day on the Closing Date, (g) any 
accrued or earned but unpaid severance or other termination-related payments or obligations (other 
than payments with respect to unused paid time off payable upon termination of a Company 
Employee’s employment), (h) any deferred compensation earned or accrued on or prior to the 
Closing (other than with respect to the acceleration of equity awards or payments under the 
Company’s discretionary unit program that the Company may pay in connection with the 
transactions contemplated under this Agreement), (i) unfunded or underfunded deferred 
compensation, post-termination health and welfare benefits, and pension benefits (with the 
required funding level for tax-qualified defined benefit plans measured at the level required for 
certification under Section 4041(b)(2)(A)(i) of ERISA), (j) any accrued Federal Employers 
Liability Act liabilities that remain unpaid as of the end of the day on the Closing Date, in each 
case, including (to the extent applicable) employer retirement plan contributions and, in each case, 
for clauses (g) through (i), together with the employer portion of employment and payroll Taxes 
associated therewith, in each case, that remain unpaid as of the end of the day on the Closing Date, 
(k) any indebtedness or other obligations of any other Person of the type described in the preceding 
clauses (a) through (j) to the extent guaranteed by any Company Group member, and (l) any 
indebtedness or other obligations of any other Person described in the preceding clauses (a) 
through (k) to the extent secured by (or for which the holder of such indebtedness has an existing 
right, contingent or otherwise, to be secured by) any Lien on property owned by any Company 
Group member; provided that notwithstanding anything to the contrary in the foregoing, 
Indebtedness shall not include any Closing Transaction Expenses, trade payables, or regular freight 
accounts payable (including car hire payments, payments under trackage rights or joint facilities 
agreements, and payments under the Interline Settlement System or other similar industry payment 
processes).  

“Intellectual Property Rights” means any trademark, service mark, trade name, rights in 
logos, trade dress, domain name, mask work, invention, patent, trade secret, copyright, moral 
rights, database rights, rights in designs, rights in confidential information, or know-how (in each 
case whether registered or unregistered, and including any registrations or applications for 
registration of any of the foregoing), in each case anywhere in the world. 

“Interim Financial Statements” has the meaning set forth in Section 3.07. 

“IRS” means the United States Internal Revenue Service. 

“Knowledge of Buyer” or “Buyer’s Knowledge” or any other similar knowledge 
qualification in this Agreement that references Buyer means the actual knowledge, as of the date 
the underlying representation or warranty is being made, of those individuals set forth on Section 
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1.01(a) of the Buyer Disclosure Schedule which shall be deemed to include the knowledge any 
such individual should have had as of the date of the representation after reasonable consultation 
with all of such individual’s direct reports who would reasonably be expected to have knowledge 
of the applicable matters. 

“Knowledge of Seller” or “Seller’s Knowledge” or any other similar knowledge 
qualification in this Agreement that references Seller means the actual knowledge, as of the date 
the underlying representation or warranty is being made, of those individuals set forth on Section 
1.01(b) of the Seller Disclosure Schedule which shall be deemed to include the knowledge any 
such individual should have had as of the date of the representation after reasonable consultation 
with all of such individual’s direct reports who would reasonably be expected to have knowledge 
of the applicable matters. 

“Law” means any law, statute, code, ordinance, rule, regulation, treaty, decree, directive, 
convention or Order of any Governmental Authority. 

“Leased Personal Property” has the meaning set forth in Section 3.17(b). 

“Leased Real Property” means the real property (including all Improvements thereon) in 
which any Company Group member has a leasehold interest, excluding real property underlying 
the Rail Facilities.  

“Legal Proceeding” means any judicial, administrative or arbitral action, suit, litigation, 
claim, complaint, citation, proceeding (public or private) or other action by or before a 
Governmental Authority or arbitrator. 

“Lien” means, with respect to any property or asset, any mortgage, deed of trust, deed to 
secure debt, charge, pledge, lien, assignment, hypothecation, security interest, title retention, 
easement, encroachment, right of way, lease, sublease, license, sublicense, trackage right or other 
rights of use or occupancy, agreement or option to sell or lease, right of first refusal or first offer, 
exception, imperfection, defect or irregularity in title, covenant, condition or restriction, 
reservation (including, without limitation, for water, mineral, oil or gas rights) or any other security 
agreement or arrangement in respect of such property or asset. 

“Marketing Material” has the meaning set forth in Section 5.10(c). 

“Marketing Period” means the period commencing with the date of this Agreement and 
ending on the date that is 14 days after the date of this Agreement; provided, that the Marketing 
Period shall end on any earlier date prior to the end of the 14-day period on which the proceeds of 
the Financing are obtained. 

“Material Adverse Effect” means a material adverse effect on the financial condition, 
business, assets or results of operations of the Company Group, taken as a whole; provided, 
however, that any such effect resulting or arising from or relating to any of the following matters 
will not be considered when determining whether a Material Adverse Effect has occurred or would 
reasonably be expected to occur:  (a) changes in GAAP or changes in accounting requirements 
applicable to any industry in which the Company Group operates, (b) changes in the financial, 
securities, commodities currency, capital or credit markets or in general economic, political or 
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regulatory conditions in any jurisdiction in which the Company operates, (c)  acts of war, sabotage 
or terrorism, natural disasters (including hurricanes, tornadoes, floods, earthquakes and weather-
related events), (d) any public health emergencies, pandemics, epidemics or disease outbreak or 
the worsening of any of the foregoing conditions (including the COVID-19 virus or any variant or 
strain thereof) which are existing on the date of this Agreement, (e) trade disputes or the imposition 
or removal of tariffs, (f) changes in Applicable Laws, pronouncements or guidelines (or revised 
guidelines) issued by a Governmental Authority providing for business closures, “sheltering-in-
place” or other restrictions that relate to, or arise out of, health conditions (including any public 
health emergency, pandemic, epidemic or disease outbreak (including the COVID-19 virus or any 
variant or strain thereof)), (g) the negotiation, execution or performance of this Agreement, the 
announcement, pendency or consummation of the transactions contemplated hereby, the identity 
of Buyer or any facts or circumstances relating to Buyer or the announcement or other disclosure 
of Buyer’s plans or intentions with respect to the Company after the Closing, including the effect 
of any of the foregoing on the relationships, contractual or otherwise, of the Company with clients, 
customers, employees, suppliers, vendors, service providers or Governmental Authorities, (h) any 
failure to meet any internal or analysts’ projections, forecasts or predictions in respect of financial 
performance (it being understood that any underlying facts giving rise or contributing to such 
failure that are not otherwise excluded from the definition of “Material Adverse Effect” may be 
taken into account in determining whether there has been a Material Adverse Effect), (i) any action 
taken (or omitted to be taken) at the request of or with the written consent of Buyer, (j) any action 
taken by Seller or the Company that is required pursuant to this Agreement or (k) any strike, 
shutdown, other labor dispute, lockout, or local, national or international political, labor or social 
conditions, except in the case of clauses (a) through (f), to the extent the Company Group, taken 
as a whole, is materially and disproportionately affected thereby relative to other participants in 
the industry or industries in which the Company Group operates (in which case only the 
incremental material and disproportionate effect or effects may be taken into account in 
determining whether there has been a Material Adverse Effect).  For the avoidance of doubt, a 
“Material Adverse Effect” shall be measured only against past performance of the Company 
Group, and not against any forward-looking statements, projections or forecasts of the Company 
Group or any other Person. 

“Material Customer” has the meaning set forth in Section 3.23(a). 

“Material Supplier” has the meaning set forth in Section 3.23(b). 

“Maumee River Bridge” means the pivot bridge over the Maumee River in Toledo, Ohio 
known as the Toledo Pivot Bridge, together with any and all tracks, rails, ties, switches, piers, 
abutments, retaining walls, machinery, control circuits, communication and power lines and all 
other personal property and improvements affixed thereto or located between mileposts 2.65 and 
3.0 on Norfolk Southern Railway Company’s Cherry St. Branch Line. 

“Multiemployer Plan” means a “multiemployer plan” as defined in Section 3(37) of 
ERISA. 

“Net Working Capital” means, as of any date, (i) the aggregate value of the current assets 
of the Company Group as of such date minus (ii) the aggregate value of the current liabilities of 
the Company (including accrued non-income Taxes not yet due and payable) as of such date, in 
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each case, to the extent specifically listed, and strictly limited to the line items on the illustrative 
calculation of Net Working Capital set forth in Exhibit B and calculated in accordance with GAAP; 
provided that Net Working Capital shall exclude (A) all intercompany receivables and 
intercompany payables, (B) Closing Transaction Expenses, and (C) any amounts included in the 
definition of Cash. For the avoidance of doubt, Net Working Capital will be determined (i) without 
giving effect to the transactions contemplated hereby and (ii) in the case of non-income Taxes, 
consistent in all cases and for all purposes with the past practices of the Company Group in 
determining such non-income Taxes and the filing of any applicable non-income Tax Return and, 
without limiting the generality of the foregoing, without regard to any (A) making, changing, or 
rescinding of any Tax election for a period prior to the Closing, (B) change in the Tax treatment 
of any item on a Tax Return filed after the Closing as compared to the treatment of such item on a 
Tax Return filed by the Company Group prior to the Closing, (C) filing of any amended Tax 
Return, (D) agreement to any adjustment of any item with the IRS or any other Taxing Authority 
or any other resolution of an audit or other proceeding with the IRS or any other Taxing Authority, 
(E) filing or re-filing of any Tax Return, (F) making of any Tax election that has retroactive effect 
to any period prior to the Closing, (G) filing of any ruling or request with any Taxing Authority, 
(H) entering into of any voluntary disclosure agreement or program with any Taxing Authority, 
(I) transaction after the Closing on the Closing Date that is outside the ordinary course of business 
and not otherwise contemplated by this Agreement, or (J) filing of any Tax Return following the 
Closing Date in a jurisdiction where the applicable member of the Company Group did not file a 
Tax Return on or prior to the Closing Date, in each case, done after the Closing by, at the direction 
of, or without objection by, Buyer.  

“NS Waiver” means the written documentation in form and substance reasonably 
satisfactory to Buyer, evidencing Norfolk Southern Railway Company’s waiver of its right to 
terminate that certain Bellevue – Toledo Trackage Rights and Haulage Agreement between the 
Company and Norfolk Southern Railway Company, dated as of March 28, 2011. 

“Order” means any order, injunction, judgment, decree, ruling, writ, assessment or 
arbitration award of a Governmental Authority. 

“ordinary course of business” means, unless specifically indicated otherwise, any actions 
taken by the Company Group members (individually or collectively, as applicable), which are 
consistent with the past usual customs and practices of the applicable Company Group members 
or Seller. 

“Organizational Documents” means (a) the articles or certificates of incorporation and 
the bylaws of a corporation, (b) the partnership agreement and any statement of partnership of a 
general partnership, (c) the limited partnership agreement and the certificate of limited partnership 
of a limited partnership, (d) the operating or limited liability company agreement and the certificate 
of formation of a limited liability company, (e) any charter, joint venture agreement, stockholders’ 
agreement, voting agreement, registration rights agreement or similar document adopted, entered 
into, or filed in connection with the creation, formation or organization of a Person or otherwise, 
and (f) any amendment to or equivalent of any of the foregoing. 



 

 13  

“Owned Real Property” means all real property (including yards, terminals, ports, docks, 
transloading facilities and all other Improvements thereon) owned by any Company Group 
member, excluding real property underlying the Rail Facilities. 

“Party” has the meaning set forth in the Preamble. 

“Permits” means permits, licenses, variances, exemptions, authorizations, identification 
numbers, orders and approvals issued by a Governmental Authority. 

“Permitted Liens” means (a) mechanics, materialmen’s and similar Liens with respect to 
any amounts not yet delinquent or which are being contested in good faith and for which adequate 
reserves have been established on the Financial Statements in accordance with GAAP, (b) Liens 
for Taxes, assessments and other governmental levies, fees or charges not yet delinquent or which 
are being contested in good faith and for which adequate reserves have been established on the 
Financial Statements in accordance with GAAP, (c) purchase money Liens and Liens securing 
rental payments under capital lease agreements, (d) Liens that were not incurred in connection 
with any Indebtedness and do not materially interfere with the use of such real property in the 
Business by any member of the Company Group, (e) Liens on real property that are matters of 
public record or would be disclosed by a current, accurate survey or physical inspection of such 
real property; provided, however, that any such matters do not materially interfere with the use of 
such real property in the Business by any member of the Company Group, (f) zoning, building 
codes and other applicable land use Laws regulating the uses or occupancy of real property or the 
activities conducted thereon that are imposed by any Governmental Authority having jurisdiction 
over such real property and that are not materially violated by the current use or occupancy of such 
real property or the applicable Company Group member’s operations, (g) to the extent terminated 
on or before Closing, Liens securing payment, or any other obligations, of the Company Group 
with respect to Indebtedness, (h) Liens constituting a lease, sublease or occupancy agreement that 
gives any third party any right to occupy any real property, (i) any right, interest, Lien or title of a 
fee owner, grantor, lessor, sublessor or licensor under an easement, right of way or access 
agreement, lease, sublease, license or other occupancy or use agreement or in the property being 
leased or so conveyed or licensed not granted by any member of the Company Group, (j) Liens 
arising under worker’s compensation, unemployment insurance, social security, retirement or 
similar Laws, (k) Liens filed with the STB as of the date of this Agreement, and (l) Liens described 
in Section 1.01(c) of the Seller Disclosure Schedule.  

“Person” means an individual, firm, body corporate (wherever incorporated), partnership, 
limited liability company, association, joint venture, trust, works council or employee 
representative body (whether or not having separate legal personality) or other entity or 
organization, including a government, state or agency of a state or a Governmental Authority. 

“Personal Property” means tangible, personal property or chattels, including vehicles, 
machinery, equipment, tools, furniture, spare rail, ties and other track material, inventories, 
locomotives, rail cars and other rolling stock, maintenance of way equipment and other tangible 
personal property. 

“Personal Property Leases” has the meaning set forth in Section 3.17(b). 
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“Pre-Closing Restructuring” has the meaning set forth in Section 5.15.  

“Preliminary Closing Statement” has the meaning set forth in Section 2.04. 

“Purchase Price” means the Base Purchase Price, plus (a) the Closing Net Working 
Capital Adjustment Amount, if any, minus (b) the Closing Transaction Expenses, if any, minus 
(c) the Closing Cash Shortfall, if any, plus (d) the Closing Cash Excess, if any, each as finally 
determined pursuant to Section 2.06. 

“Purchased Shares” has the meaning set forth in the Recitals. 

“R&W Insurance Policy” has the meaning set forth in Section 5.09. 

“R&W Insurers” means the insurers providing the R&W Insurance Policy. 

“Rail Facilities” has the meaning set forth in Section 3.15. 

“Railroad Assets” means, collectively, the Personal Property used in the Business and the 
Rail Facilities. 

“Real Property” means the Leased Real Property and the Owned Real Property. 

“Reference Time” means 12:01 am (Eastern time) on the Closing Date. 

“Related Party Agreement” has the meaning set forth in on Section 3.24(a). 

“Release Agreement” means the release agreement, dated as of the Closing Date, to be 
entered into by Seller, Buyer and the Company, substantially in the form of Exhibit C. 

“Representatives” means, with respect to any Person, any officer, director, principal, 
partner, manager, attorney, accountant, agent, employee, consultant, financial or other advisor or 
other authorized representative of such Person. 

“Required Information” means, as of any date, collectively, (a) the financial statements 
referenced in Section 3.07 and the unaudited, consolidated balance sheet of the Company Group 
as of March 31, 2025 and the related statements of income, changes in stockholder’s equity and 
cash flows for the 9-month period then ended, (b) all financial statements of the Company and its 
Subsidiaries that are necessary to satisfy the condition set forth in paragraph 4 of Exhibit B to the 
Debt Commitment Letter, (c) all financial statements of the Company and its Subsidiaries derived 
from historical books and records as may be necessary for Buyer to prepare customary pro forma 
financial statements for the historical periods required by paragraph 4 of Exhibit B to the Debt 
Commitment Letter or as otherwise required under Regulation S-X and Regulation S-K under the 
Securities Act for registered public offering(s) of securities by Buyer or an Affiliate without giving 
effect to Section 3-05(b)(4) of Regulation S-X under the Securities Act (it being understood that, 
so long as such information has been delivered, the preparation of pro forma financial statements 
shall be the responsibility of Buyer), and (d) other data as would be necessary for the Debt 
Financing Sources to receive customary “comfort” (including “negative assurance” comfort) on 
the financial information from independent accountants. 
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“Restrictive Covenant Agreements” has the meaning set forth in the Recitals. 

“Section 280G Stockholder Approval Requirements” has the meaning set forth in 
Section 6.07. 

“Section 280G Waiver” has the meaning set forth in Section 6.07. 

“Securities Act” means the Securities Act of 1933. 

“Seller” has the meaning set forth in the Preamble. 

“Seller Cure Period” has the meaning set forth in Section 9.01(a)(iv). 

“Seller Disclosure Schedule” means the disclosure schedule with respect to this 
Agreement delivered by Seller to Buyer on the date hereof. 

“Seller Entities” has the meaning set forth in Section 10.11(a). 

“Seller Fundamental Warranties” means the representations and warranties set forth in 
Section 3.01(a), Section 3.02, Section 3.03, Section 3.04(a), Section 3.05, Section 3.06(a), Section 
3.08 and Section 3.25. 

“Seller’s Bank Account” means an account or accounts designated by Seller, by notice to 
Buyer, which notice shall be delivered not later than two Business Days prior to the Closing Date. 

“Service Provider” means any current or former employee, officer, director or individual 
independent contractor of the Company Group.  

“Shares” has the meaning set forth in the Recitals. 

“STB” means the U.S. Surface Transportation Board or any predecessor or successor 
Governmental Authority. 

“STB Approval” means any required approval, authorization or exemption of the 
transactions contemplated by this Agreement pursuant to 49 U.S.C. § 11323 et seq. and the STB’s 
regulations pursuant to 49 C.F.R. § 1180. 

“Stock Powers” has the meaning set forth in Section 2.05(a)(i). 

“Subsidiary” means, with respect to a Person, any other Person of which securities or other 
ownership interests having ordinary voting power to elect a majority of the board of directors or 
other Persons performing similar functions are at the time directly or indirectly owned by such 
first Person.  For the avoidance of doubt, (a) the Company is a Subsidiary of Seller prior to Closing, 
and (b) the Company is a Subsidiary of Buyer after Closing. 

“Target Net Working Capital” means $6,400,000. 

“Tax” means any U.S. federal, state or local, or non-U.S. income, gross receipts, license, 
payroll, railroad retirement, employment, excise, severance, stamp, occupation, premium, windfall 
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profits, environmental, customs duties, capital stock, franchise, profits, withholding on amounts 
paid to or by any Person, social security (or similar), unemployment, disability, real property, 
personal property, sales, use, transfer, registration, value added, ad valorem, alternative or add-on 
minimum, estimated, or other tax or governmental fee in the nature of a tax, including any interest, 
penalty, or addition, whether disputed or not. 

“Tax Return” means any return, statement, report, election, declaration or form for Taxes 
(including any estimated tax or information return or report) filed or required to be filed with or 
sent to any Taxing Authority. 

“Taxing Authority” means any Governmental Authority responsible for the imposition 
or collection of any Tax. 

“Terminating Buyer Breach” has the meaning set forth in Section 9.01(a)(v). 

“Terminating Seller Breach” has the meaning set forth in Section 9.01(a)(iv). 

“Transaction Agreements” means this Agreement, the Escrow Agreement, the Release 
Agreement, the Voting Trust Agreement, the Stock Powers, the Restrictive Covenant Agreements, 
the Distribution and Redemption Agreement, and the other written ancillary agreements, 
documents, instruments and certificates executed and delivered in connection with this Agreement. 

“Transfer Tax” means any real property transfer, documentary, sales, use, stamp, 
recording registration, value added, conveyance, stock transfer, intangible property transfer, 
personal property transfer, gross receipts, duty, securities transactions or other similar non-income 
Taxes or governmental charges (together with any interest or penalty, addition to Tax or additional 
amount imposed) as levied by any Taxing Authority or other Governmental Authority in 
connection with the transactions contemplated by this Agreement. 

“Voting Trust” means the voting trust established pursuant to 49 C.F.R. § 1013 and the 
Voting Trust Agreement. 

“Voting Trust Agreement” means the Voting Trust Agreement, substantially in the form 
attached hereto as Exhibit E, to be entered into by and between Buyer and John Giles as the trustee 
on or prior to the Closing Date. 

“Waiving Parties” has the meaning set forth in Section 10.11(a). 

“WARN” has the meaning set forth in Section 3.19(d). 

“Willful Breach” has the meaning set forth in Section 9.02. 

“WLE” has the meaning set forth in the Recitals. 

“Working Hours” means 9:00 a.m. to 5:30 p.m. on a Business Day in the relevant 
location. 
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Section 1.02 Other Definitional and Interpretative Provisions. 

(a) The words “hereof”, “herein” and “hereunder” and words of like import used in 
this Agreement shall refer to this Agreement as a whole and not to any particular provision of this 
Agreement. 

(b) The headings and captions herein are included for convenience of reference only 
and shall be ignored in the construction or interpretation hereof. 

(c) References to Articles, Sections, Schedules and Exhibits are to Articles, Sections, 
Schedules and Exhibits of this Agreement unless otherwise specified. 

(d) All Schedules (including the Seller Disclosure Schedule) and Exhibits annexed 
hereto or referred to herein are hereby incorporated in and made a part of this Agreement as if set 
forth in full herein. 

(e) Any capitalized terms used in any Schedule (including the Seller Disclosure 
Schedule) or Exhibit but not otherwise defined therein shall have the meaning as defined in this 
Agreement. 

(f) Where there is any inconsistency between the definitions set out in Section 1.01 
and the definitions set out in any other Section or any Schedule (including the Seller Disclosure 
Schedule) or Exhibit, then, for the purposes of construing such Section, Schedule or Exhibit, the 
definitions set out in such Section, Schedule or Exhibit shall prevail. 

(g) The word “extent” in the phrase “to the extent” shall mean the degree to which a 
subject or other theory extends and such phrase shall not mean “if”. 

(h) The Parties have participated jointly in the negotiation and drafting of this 
Agreement and, in the event an ambiguity or question of intent or interpretation arises, this 
Agreement shall be construed as jointly drafted by the Parties and no presumption or burden of 
proof shall arise favoring or disfavoring any Party by virtue of the authorship of any provision of 
this Agreement. 

(i) Any singular term in this Agreement shall be deemed to include the plural, and any 
plural term the singular. 

(j) References to one gender shall include all genders. 

(k) Whenever the words “include”, “includes” or “including” are used in this 
Agreement, they shall be deemed to be followed by the words “, but not limited to,” whether or 
not they are in fact followed by those words or words of like import. 

(l) “Writing”, “written” and comparable terms refer to printing, typing and other 
means of reproducing words (including electronic media) in a visible form. 

(m) References to any statute shall be deemed to refer to such statute as amended from 
time to time and to any rules or regulations promulgated thereunder. 
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(n) References to any agreement or Contract are to that agreement or Contract as 
amended, modified or supplemented from time to time in accordance with the terms thereof. 

(o) References to any Person include the successors and permitted assigns of that 
Person. 

(p) References from or through any date mean, unless otherwise specified, from and 
including or through and including, respectively. 

(q) References to “$” are to United States dollars. 

(r) When calculating the period of time before which, within which or following which 
any act is to be done or step taken pursuant to this Agreement, the date that is the reference date in 
calculating such period shall be excluded.  If the last day of such period is a non-Business Day, 
the period in question shall end on the next succeeding Business Day. 

(s) The word “or” is not exclusive, unless the context otherwise requires. 

(t) For the purposes of this Agreement, any document that is described as being 
“delivered,” “furnished” or “made available” shall be treated as such if a copy of such document 
has been put in the Data Room or otherwise provided to Buyer or any of its Representatives in 
electronic or hard-copy format at least one Business Day prior to the date hereof. 

(u) Unless otherwise specified herein, undefined terms shall be given the meaning 
customarily applied to such terms in the railroad industry in the United States in 2025. 

ARTICLE 2 
PURCHASE AND SALE 

Section 2.01 Purchase and Sale.  Upon the terms and subject to the conditions of this 
Agreement, at the Closing, Buyer agrees to purchase from Seller, and Seller agrees to sell to Buyer, 
free and clear of all Liens (other than Liens imposed by state and federal securities laws), all of 
Seller’s right and title to, and interest in, the Purchased Shares. 

Section 2.02 Purchase Price.  The Purchase Price shall be paid in accordance with Section 
2.05 and shall be subject to adjustment as provided in Section 2.06. 
 

Section 2.03 Closing.  Subject to the terms and conditions of this Agreement, the closing 
(the “Closing”) of the transactions contemplated by Section 2.01 shall take place remotely by the 
exchange of signature pages for executed documents, as promptly as practicable (but no later than 
five Business Days) after the date on which all conditions set forth in Article 8 shall have been 
satisfied or waived (other than those conditions that by their terms are to be satisfied at the Closing, 
but subject to the satisfaction or waiver of such conditions) or at such other time or place as Buyer 
and Seller may agree in writing; provided, however, that if the Marketing Period has not ended at 
the time of the satisfaction or waiver of the conditions set forth in Article 8 (other than those 
conditions that, by their terms, are to be satisfied at the Closing), the Closing shall occur on the 
earlier to occur of (a) a date during the Marketing Period specified by Buyer on not less than three 
Business Days’ notice to the Seller and (b) the third Business Day following the end of the 
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Marketing Period (subject in each case to the satisfaction or waiver of all the conditions set forth 
in Article 8 for the Closing as of the date determined pursuant to this proviso).  The Closing shall 
be effective as of the Reference Time. 

Section 2.04 Estimated Closing Calculations.  Not less than four Business Days prior to 
the Closing Date, Seller shall deliver to Buyer a written statement setting forth (a) Seller’s good 
faith estimates of (i) Closing Net Working Capital (“Estimated Closing Net Working Capital”), 
(ii) Closing Transaction Expenses (“Estimated Closing Transaction Expenses”), (iii) Closing 
Cash Shortfall (“Estimated Closing Cash Shortfall”), and Closing Cash Excess (“Estimated 
Closing Cash Excess”), and (iv) the balance of the Discretionary Unit Program Account, (b) 
Seller’s calculation of the Estimated Net Working Capital Adjustment Amount, and (c) on the 
basis of the foregoing, a calculation of the Estimated Closing Purchase Price (together with the 
calculations referred to in the foregoing clauses above, the “Preliminary Closing Statement”).  
Seller shall consider in good faith any reasonable comments provided by Buyer no later than two 
Business Days prior to the Closing Date with respect to the Preliminary Closing Statement.  Seller 
may reject any of Buyer’s comments to the Preliminary Closing Statement (provided that Seller 
acts reasonably and in good faith in its decision to reject any of Buyer’s comments), and the Parties 
shall proceed to Closing based on Seller’s Preliminary Closing Statement, subject to any changes 
Seller agrees to make.  The updated version reflecting any agreed changes shall replace the prior 
version for all purposes hereunder. 

Section 2.05 Closing Deliverables. 

(a) At or prior to Closing, Seller shall deliver or cause to be delivered to Buyer (or such 
other Person as set forth below): 

(i) stock powers transferring all of the Purchased Shares to the Voting 
Trust, duly executed by Seller (the “Stock Powers”), together with stock 
certificates evidencing the Purchased Shares or lost stock affidavits, in each case, 
in form and substance reasonably acceptable to Buyer, duly executed by Seller; 

(ii) letters of resignation from (A) all of the directors of each member of 
the Company Group and (B) the officers of each member of the Company Group 
set forth on Section 2.05(a)(ii) of the Seller Disclosure Schedule, in each case, in 
form and substance reasonably acceptable to Buyer; 

(iii) copies of the Transaction Agreements, duly executed by Seller and 
the Company, as applicable; 

(iv) a certification from Seller that Seller is not a “foreign person” within 
the meaning of Section 1445 of the Code (it being understood that an IRS Form W-
9 shall be acceptable);  

(v) a certificate executed by an authorized officer of the Company, in 
form and substance reasonably satisfactory to Buyer, certifying as to and attaching 
(A) the true, complete and correct copies of the Organizational Documents of each 
Company Group member as in effect at Closing, and (B) certificates or other 
evidence of good standing of each Company Group member issued by the 
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applicable Governmental Authority of the jurisdiction of such Company Group 
member’s organization or formation no more than ten Business Days prior to the 
Closing; and 

(vi) the certificate referred to in Section 8.02(c). 

(b) At or before Closing, Buyer shall deliver or cause to be delivered to Seller: 

(i) copies of the Transaction Agreements, duly executed by Buyer; and 

(ii) the certificate referred to in Section 8.03(c). 

(c) At Closing, Buyer shall deliver the following: 

(i) to Seller, an amount equal to the Estimated Closing Purchase Price 
minus the Adjustment Escrow Amount in immediately available funds by wire 
transfer to Seller’s Bank Account; 

(ii) to accounts specified on the final invoices delivered by the Company 
to Buyer at least two (2) Business Days prior to the Closing Date with respect to all 
unpaid Closing Transaction Expenses of the type described in clause (a) of the 
definition of “Closing Transaction Expenses” (which invoices shall include the 
amount of unpaid Closing Transaction Expenses due to such payee and wire 
instructions) in immediately available funds by wire transfer, such cash amounts as 
are necessary to pay in full the unpaid Closing Transaction Expenses set forth on 
such invoices;  

(iii) to the Discretionary Unit Program Account, the amount, if any, 
necessary so that the amount of funds immediately after Closing in the 
Discretionary Unit Program Account (when taken together with any funds that 
Seller or the Company deposited into the Discretionary Unit Program Account 
before Closing) equal the Discretionary Unit Program Amount; and 

(iv) to accounts of the Escrow Agent designated in writing at least two 
(2) Business Days prior to the Closing Date in immediately available funds by wire 
transfer, the Adjustment Escrow Amount to be deposited into the Adjustment 
Escrow Account. 

Section 2.06 Adjustment Amount. 

(a) As soon as reasonably practicable following the Closing Date, and in any event 
within 90 calendar days thereof, Buyer shall prepare and deliver to Seller, Buyer’s calculation of 
(i) Closing Net Working Capital, (ii) Closing Transaction Expenses, (iii) Closing Cash Shortfall, 
(iv) Closing Net Working Capital Adjustment Amount, (v) Closing Cash Excess, and (vi) on the 
basis of the foregoing, a calculation of the Purchase Price (together with the calculations referred 
to in clauses (i) through (iv) above, the “Final Closing Statement”).  The Closing Net Working 
Capital, Closing Cash Shortfall, and Closing Cash Excess shall be prepared in accordance with 
GAAP and the defined terms used in this Section 2.06(a); provided, however, that the Final Closing 
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Statement (and any amounts included therein) shall not give effect to any act or omission by Buyer 
or any of its Subsidiaries or the Company taken after the Reference Time or reflect any payments 
of cash in respect of the Purchase Price, or any financing transactions in connection therewith or 
reflect any expense or liability for which Buyer is responsible under this Agreement.  For the 
avoidance of doubt, neither Section 2.04 nor this Section 2.06 is intended to be used to adjust the 
Purchase Price for errors or omissions, under GAAP or otherwise, that may be found with respect 
to the Financial Statements or the Target Net Working Capital.  No fact or event, including any 
market or business development, occurring after the Closing Date, and no change in GAAP or 
Applicable Law after the Balance Sheet Date, shall be taken into consideration in the calculations 
to be made pursuant to Section 2.04 or this Section 2.06.  If Buyer fails to timely deliver the Final 
Closing Statement in accordance with the first sentence of this Section 2.06(a) within such 90-day 
period, then the Preliminary Closing Statement delivered by Seller to Buyer pursuant to Section 
2.04 shall be deemed to be Buyer’s proposed Final Closing Statement, for all purposes hereunder, 
and Seller shall retain all of its rights under this Section 2.06 with respect thereto, including the 
right to dispute the calculations set forth therein in accordance with the provisions of this Section 
2.06. 

(b) Following the Closing, Buyer shall provide Seller and its Representatives 
reasonable access at reasonable times to the records, properties, personnel and (subject to the 
execution of customary work paper access letters if requested) auditors of the Company Group 
relating to the preparation of the Final Closing Statement and shall cause the personnel of the 
Company Group to cooperate with Seller in connection with its review of the Final Closing 
Statement.  

(c) If Seller disagrees with any of Buyer’s calculations contained in the Final Closing 
Statement, Seller shall notify Buyer of such disagreement in writing, setting forth in reasonable 
detail the particulars of such disagreement, within 60 days after its receipt of the Final Closing 
Statement.  In the event that Seller does not provide such a notice of disagreement within such 60-
day period, Seller shall be deemed to have agreed to the Final Closing Statement (including the 
determinations included therein) delivered by Buyer, which shall be final, binding and conclusive 
for all purposes hereunder.  In the event any such notice of disagreement is timely provided, Buyer 
and Seller shall work in good faith for a period of 30 days (or such longer period as they may 
mutually agree) to resolve any disagreements with respect to any calculations contained in the 
Final Closing Statement.  If, at the end of such period, they are unable to resolve such 
disagreements, then any such remaining disagreements (such remaining disagreements, the 
“Disputed Items”) shall be resolved by Deloitte, or if Deloitte is unavailable for such engagement 
or at the time of such proposed engagement is no longer independent, such other independent 
accounting firm of nationally recognized standing in accounting dispute resolution as may be 
mutually selected by Buyer and Seller (such firm, the “Auditor”).  Buyer and Seller shall promptly 
provide their assertions regarding the Disputed Items in writing to the Auditor and to each other.  
The Auditor shall be instructed to render its determination with respect to the Disputed Items as 
soon as reasonably possible (which the Parties agree should not be later than 45 days following 
the date on which the disagreement is referred to the Auditor).  The Auditor shall base its 
determination solely on (i) the written submissions of the Parties and shall not conduct an 
independent investigation and (ii) the extent (if any) to which Closing Net Working Capital, 
Closing Transaction Expenses, Closing Cash Excess and/or Closing Cash Shortfall require 
adjustment (only with respect to the Disputed Items submitted to the Auditor) in order to be 
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determined in accordance with Section 2.06(a) (including the definitions of the defined terms used 
in Section 2.06(a)).  The Auditor shall not assign a value to any Disputed Item submitted to the 
Auditor greater than the greatest value for such item claimed by either Party or less than the 
smallest value for such item claimed by either Party.  The determination of the Auditor shall be 
final, conclusive and binding on the Parties.  The date on which Closing Net Working Capital, 
Closing Transaction Expenses, Closing Cash Shortfall, Closing Cash Excess, Closing Net 
Working Capital Adjustment Amount and Purchase Price are finally determined in accordance 
with this Section 2.06(c) is hereinafter referred to as the “Determination Date.”  All fees and 
expenses of the Auditor relating to the work, if any, to be performed by the Auditor hereunder 
shall be borne between Buyer and Seller, based upon a fraction, the numerator of which is the 
portion of the aggregate amount of the Disputed Items not awarded to the applicable Party and the 
denominator of which is the aggregate amount of the Disputed Items.  (For example, if Seller 
challenges items underlying the calculations of Closing Net Working Capital and/or Closing Cash 
Shortfall in the net amount of $1,000,000, and the Auditor determines that Seller has a valid claim 
for $400,000 of the $1,000,000, Seller shall bear 60% of the fees and expenses of the Auditor and 
Buyer shall bear 40% of the fees and expenses of the Auditor.) 

(d) The “Adjustment Amount,” which may be positive or negative, shall mean the 
Purchase Price (as finally determined in accordance with Section 2.06(a) or Section 2.06(c), as 
applicable) minus the Estimated Closing Purchase Price.  The Adjustment Amount shall be paid 
in accordance with Section 2.06(e). 

(e) The Adjustment Amount shall be paid as follows: 

(i) If the Adjustment Amount is a positive number (such amount, the 
“Increase Amount”), then, promptly following the Determination Date, and in any 
event within three Business Days of the Determination Date, Buyer shall pay to 
Seller an amount equal to the lesser of (x) the Adjustment Escrow Amount and (y) 
the Increase Amount in immediately available funds by wire transfer to Seller’s 
Bank Account and Buyer and Seller shall submit joint written instructions to the 
Escrow Agent to disburse all of the funds in the Adjustment Escrow Account to 
Seller.   

(ii) If the Adjustment Amount is a negative number (the absolute value 
of such amount, the “Deficit Amount”), then, promptly following the 
Determination Date, and in any event within three Business Days of the 
Determination Date, Buyer and Seller shall submit joint written instructions to the 
Escrow Agent to disburse (A) an amount equal to the Deficit Amount (up to the 
amount of funds available for disbursement from the Adjustment Escrow Account) 
from the Adjustment Escrow Account to Buyer and (B) thereafter, any amount then 
remaining in the Adjustment Escrow Account to Seller. For the avoidance of doubt, 
funds available in the Adjustment Escrow Account will constitute Buyer’s sole and 
exclusive source of recovery for the Deficit Amount, and Buyer hereby irrevocably 
releases and waives any and all claims for any amount owing under this Section 
2.06 that is not satisfied by the funds in the Adjustment Escrow Account. 
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(iii) If the Adjustment Amount is zero, then, promptly following the 
Determination Date, and in any event within three Business Days of the 
Determination Date, Buyer and Seller shall submit joint written instructions to the 
Escrow Agent in accordance with the Escrow Agreement to disburse all of the funds 
in the Adjustment Escrow Account to Seller. 

(iv) The procedures set forth in this Section 2.06 shall be the sole and 
exclusive remedy of the Parties with respect to the final determination of the 
Purchase Price.  The Parties agree that any payment made pursuant to this Section 
2.06(e) shall be treated as an adjustment to the Purchase Price for U.S. federal 
income (and other applicable) tax purposes, except to the extent otherwise required 
by Applicable Law. 

Section 2.07 Withholding.  Notwithstanding anything to the contrary contained in the 
Transaction Agreements, Buyer, its Affiliates, the Escrow Agent and, effective upon the Closing, 
each Company Group member, and any of their respective agents, shall be entitled to deduct and 
withhold from any amount otherwise payable pursuant to the Transaction Agreements such 
amounts as are required to be deducted and withheld with respect to the making of such payment 
under Applicable Law; provided, however, that if any of Buyer or its Affiliates intends to make 
any deduction and withholding from any such payment it shall inform the other Person at least five 
days in advance of the relevant payment of its intention to make such deduction and withholding 
(or as soon as practicable if later, in the case of (a) an obligation to deduct and withhold as a result 
of a change in Applicable Law within such five-day period or (b) any payment due within five 
days of Buyer becoming aware of its obligation to make such payment), including the amount to 
be deducted and withheld and the basis for such deduction and withholding, and shall reasonably 
cooperate with the other Person to reduce or eliminate such deduction and withholding.  In the 
event that any amounts are so deducted and withheld, Buyer shall (a) timely remit, or cause to be 
remitted, such amounts to the applicable Governmental Authority in accordance with Applicable 
Law and (b) cooperate with Seller as and to the extent reasonably requested in connection with 
filing and pursuing any claim for a refund of such Taxes.  If any amount is so deducted and 
withheld and paid over to the applicable Governmental Authority or other appropriate Person, such 
deducted and withheld amounts shall be treated for all purposes of the Transaction Agreements as 
having been paid to the Person with respect to which such deduction and withholding was imposed.  
Assuming that Seller provides the closing deliverable described in Section 2.05(a)(iv), each of 
Buyer and Seller hereby agrees that it is not aware of any Applicable Law in effect as of the date 
hereof that would require Buyer or any of its Affiliates to deduct and withhold from any amounts 
payable to any Person pursuant to this Agreement.   

ARTICLE 3 
REPRESENTATIONS AND WARRANTIES OF SELLER 

Except as set forth in the Seller Disclosure Schedule (which qualifies the representations 
and warranties in Article 3 in the manner provided in Section 10.03), Seller represents and warrants 
to Buyer as of the date hereof and as of the Closing Date as follows: 
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Section 3.01 Existence and Power. 

(a) Seller is a limited partnership duly organized, validly existing and in good standing 
under the Laws of the State of Delaware and has all requisite powers required to carry on its 
business as now conducted.  The Company is a corporation duly organized, validly existing and in 
good standing under the Laws of the State of Delaware.  The Company has all corporate power 
and authority required to own, lease or otherwise hold its respective properties and assets and to 
carry on its activities of the Business as now conducted. 

(b) The Company is duly qualified and licensed, as may be required, to do business as 
a foreign corporation and is in good standing in each jurisdiction where such qualification and 
licensing is necessary, except for those jurisdictions where failure to be so qualified would not 
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  Seller 
has made available to Buyer true, complete and correct copies of the Organizational Documents 
of the Company. 

Section 3.02 Seller Authorization. 

(a) The execution, delivery and performance by Seller of this Agreement and the other 
Transaction Agreements to which it is or will be a party and the consummation of the transactions 
contemplated hereby and thereby are within the requisite power of Seller and have been duly 
authorized and approved by all necessary requisite action on the part of Seller and no other actions 
or other organizational proceedings on the part of Seller are necessary to authorize the execution, 
delivery and performance of this Agreement and the other Transaction Agreements to which Seller 
is or will be a party. 

(b) This Agreement has been, and each of the other Transaction Agreements to which 
Seller is or will be a party has been, or when executed and delivered by the other parties thereto 
will be, duly executed and delivered by Seller, and assuming due execution and delivery of this 
Agreement and such other Transaction Agreements by the other parties hereto and thereto, 
constitute, or upon execution will constitute, a valid, binding and enforceable agreement of Seller, 
subject, in the case of enforceability, to applicable bankruptcy, insolvency, fraudulent conveyance, 
reorganization, moratorium and similar Applicable Laws affecting creditors’ rights generally and 
subject, as to enforceability, to general principles of equity (collectively, the “Enforceability 
Exception”). 

Section 3.03 Governmental Authorization.  The execution, delivery and performance by 
Seller of this Agreement and each of the other Transaction Agreements to which Seller is or will 
be a party, and the consummation of the transactions contemplated hereby and thereby, requires 
no action by or in respect of, or filing with, any Governmental Authority, other than (a) the filings 
with respect to the FCC Licenses contemplated by Section 5.12; (b) if necessary, the filing of other 
applications and notices with, and receipt of approvals, licenses or consents of, any other 
applicable Governmental Authorities set forth on Section 3.03 of the Seller Disclosure Schedule 
or (c) any actions, approvals, Permits, Orders or filings, the absence of which would not reasonably 
be expected to have, individually or in the aggregate, a Material Adverse Effect to the Company 
Group or the absence of which would not reasonably be expected, individually or in the aggregate, 
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to prevent, materially impair or materially delay Seller’s ability to perform or comply with its 
obligations under this Agreement or consummate the transactions contemplated hereby.  

Section 3.04 Non-Contravention.  The execution, delivery and performance by Seller of 
this Agreement and each of the other Transaction Agreements to which Seller is or will be a party, 
and the consummation of the transactions contemplated hereby and thereby, do not and will not 
(a) violate the Organizational Documents of Seller or any Company Group member; (b) assuming 
compliance with the matters referred to in Section 3.03 and to Seller’s Knowledge, violate any 
Applicable Law with respect to Seller or any Company Group member; (c) except as set forth on 
Section 3.04 of the Seller Disclosure Schedule require any consent by any Person under, constitute 
a default (with or without due notice or lapse of time or both) under, or give rise to any right of 
termination, cancellation or acceleration of any right or obligation under any Contract with a 
Material Customer; or (d) to Seller’s Knowledge, result in the creation or imposition of any Lien 
on any asset of the Company Group, except for any Permitted Liens and with such exceptions, in 
the case of each of clauses (b), (c) and (d), as would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect to the Company Group. 

Section 3.05 Company Capitalization.  The authorized capital stock of the Company 
consists of 1,000,000 shares of Common Stock, par value $0.01 per share (“Common Stock”) of 
which 93,329 shares are currently issued and outstanding.  Except for the Purchased Shares and 
the shares of Common Stock owned by WLE, there are no issued or outstanding Equity Interests 
of the Company.  The Shares have been duly authorized and are validly issued, fully paid and non-
assessable and not subject to or issued in violation of any Applicable Laws, purchase option, call 
option, right of first refusal, preemptive right, subscription right or any similar right under the 
Organizational Documents of the Company or any Contract to which the Company is a party or 
otherwise bound.  To the Knowledge of Seller, there are no outstanding (a) subscriptions, options, 
warrants or other rights to acquire from the Company, or other obligation of the Company to issue, 
any capital stock, voting securities or securities convertible into or exchangeable for capital stock 
or voting securities of the Company and (b) obligations of the Company to repurchase, redeem or 
otherwise acquire any of the Shares.  To the Knowledge of Seller, except for the Organizational 
Documents of the Company, there are no agreements to which the Company is a party, or among 
the holders of Shares, with respect to the voting of the Shares.   

Section 3.06 Subsidiaries. 

(a) Section 3.06(a)(i) of the Seller Disclosure Schedule sets forth (A) the name and the 
jurisdiction of organization of each of the direct and indirect Subsidiaries of the Company, (B) the 
authorized and outstanding Equity Interests of each such Subsidiary and (C) the record owners of 
such outstanding Equity Interests.  Except as set forth on Section 3.06(a)(ii) of the Seller 
Disclosure Schedule, to Seller’s Knowledge, the Company Group owns no Equity Interests in any 
other Person.  Each Subsidiary of the Company is a corporation duly organized, validly existing 
and in good standing under the Applicable Laws of its jurisdiction of incorporation.  The 
Subsidiaries of the Company have all corporate powers required to carry on their respective 
businesses as now conducted.  Except as set forth on Section 3.06(a) of the Seller Disclosure 
Schedule, there are no issued or outstanding Equity Interests of any of the Company’s direct and 
indirect Subsidiaries.  The Equity Interests of each of the Subsidiaries of the Company have been 
duly authorized and are validly issued, fully paid and non-assessable and are owned by the 
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Company free and clear of all Liens other than Liens imposed by state and federal securities Laws.  
To the Knowledge of Seller, except for the Organizational Documents of the Subsidiaries of the 
Company, there are no agreements to which any Subsidiary of the Company is a party with respect 
to the voting of equity in a Subsidiary of the Company.  To the Knowledge of Seller, there are no 
outstanding (i) subscriptions, options, warrants or other rights to acquire from any Subsidiary of 
the Company, or other obligation of any Subsidiary of the Company to issue, any Equity Interests 
of such Subsidiary of the Company and (ii) obligations of any Subsidiary of the Company to 
repurchase, redeem or otherwise acquire any of the Equity Interests of any Subsidiary of the 
Company. 

(b) The Subsidiaries of the Company are duly qualified to do business as a foreign 
corporation and are in good standing in each jurisdiction where such qualification is necessary, 
except for those jurisdictions where failure to be so qualified would not reasonably be expected to 
have, individually or in the aggregate, a Material Adverse Effect.  Seller has made available to 
Buyer true, complete and correct copies of the Organizational Documents of each Subsidiary of 
the Company.     

Section 3.07 Financial Statements.  Section 3.07 of the Seller Disclosure Schedule sets 
forth true, correct and complete copies of the Company Group’s (A) consolidated, audited balance 
sheets as of June 30, 2024 and June 30, 2023 and the related statements of income, changes in 
stockholder’s equity and cash flows for the years then ended (collectively, the “Historical 
Financial Statements”) and (B) the unaudited, consolidated balance sheet of the Company Group 
as of May 31, 2025 (the “Balance Sheet Date”) and the related statements of income, changes in 
stockholder’s equity and cash flows for the 11-month period then ended (the “Interim Financial 
Statements” and, together with the Historical Financial Statements, collectively, the “Financial 
Statements”).  The Financial Statements are based on the books and records of the Company 
Group and fairly present, in all material respects, in conformity with GAAP applied on a consistent 
basis (subject to, in the case of the Interim Financial Statements, the absence of footnote 
disclosures or normal year-end adjustments, which adjustments would consist of only normal 
recurring adjustments that are not, individually or in the aggregate, material), the consolidated 
financial position of the Company Group as of the dates thereof and its consolidated results of 
operations and cash flows for the periods then ended.  The Company Group maintains a standard 
system of accounting established and administered in a manner consistent with the historical 
accounting practices of the Company Group and is adequate for the preparation of the consolidated 
financial statements of the Company Group in accordance with GAAP.  

Section 3.08 Ownership of Shares.  Seller and WLE are the record and beneficial owners 
of all of the Shares, free and clear of any Liens other than Liens imposed by state and federal 
securities Laws.  Seller will transfer and deliver to the Voting Trust at the Closing good and valid 
title to the Shares, free and clear of any Liens other than Liens imposed by state and federal 
securities Laws.   

Section 3.09 Indebtedness.  Section 3.09 of the Seller Disclosure Schedule sets forth all 
Indebtedness of the Company Group exceeding $2,500,000 individually or in the aggregate as of 
the date of this Agreement and for each item of such Indebtedness correctly sets forth, as 
applicable, (a) the debtor, (b) the amount of such Indebtedness as of the date of this Agreement, 



 

 27  

(c) the Person owed such amount, (d) the maturity date and (e) the collateral securing such 
Indebtedness (and all Contracts governing all related Liens).  

Section 3.10 Absence of Certain Changes.  Except as set forth on Section 3.10 of the Seller 
Disclosure Schedule: 

(a) from the Balance Sheet Date to the date of this Agreement, the Company Group 
has conducted the Business in the ordinary course of business in all material respects; 

(b) from the Balance Sheet Date, there has not been any event, occurrence, 
development or state of circumstances or facts that has had and would not reasonably be expected 
to have, individually or in the aggregate, a Material Adverse Effect; and 

(c) from the Balance Sheet Date to the date of this Agreement, no Company Group 
member has done, or has entered into a binding agreement to do, any of the following:  

(i) amended (whether by merger, consolidation or otherwise) the 
Organizational Documents of any Company Group member; 

(ii) (A) split, combined or reclassified the Shares or (B) declared, set 
aside or paid any dividend or other distribution with respect to Equity Interests, 
other than (1) cash dividends or other cash distributions by any Company Group 
member to Seller or any other Company Group member, (2) distributions in 
connection with the Pre-Closing Restructuring, or (3) as may facilitate the 
settlement or elimination of intercompany accounts between a Company Group 
member, on the one hand, and Seller, another Company Group member and any of 
their respective Affiliates, on the other; 

(iii) issued additional equity or debt securities of any Company Group 
member or sold any Shares or Equity Interests of any other Company Group 
member; 

(iv) acquired or disposed of (whether by merger, consolidation, 
acquisition of stock or assets or otherwise), directly or indirectly, any material 
assets, other than (A) pursuant to Contracts in existence on the date of this 
Agreement or (B) in the ordinary course of business; 

(v) made any material loans, advances or capital contributions to, or 
material investments in, any other Person, other than among Company Group 
members; 

(vi) (A) entered into, adopted, terminated, or materially amended any 
Employee Benefit Plan (or any arrangement that would be an Employee Benefit 
Plan if in effect on the date hereof), other than to the extent required by Applicable 
Law or (B) entered into, modified or terminated any of its Collective Bargaining 
Agreements or other labor agreements or, through negotiation or otherwise, made 
any commitment to, recognized, commenced bargaining with, or incurred any 
liability to, any labor union or other collective bargaining representative; 
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(vii) (A) prepared or filed any Tax Return inconsistent with past practice 
in any material respects or, on any such Tax Return, taken any position, made any 
election, or adopted any method that is inconsistent with positions taken, elections 
made or methods used in preparing or filing similar Tax Returns in prior periods, 
(B) filed any amended Tax Return, (C) settled or compromised any claim related 
to material Taxes, (D) entered into any closing agreement, (E) otherwise settled any 
dispute relating to material Taxes, (F) surrendered any right to claim a Tax refund, 
offset or other reduction in a material Tax liability, or (G) requested any ruling or 
similar guidance with respect to Taxes, in each case, except as required by 
Applicable Law; 

(viii) made any material change to its methods of financial accounting, 
except as required by changes in GAAP or Applicable Law; 

(ix) adopted a plan or agreement of complete or partial liquidation or 
dissolution; or 

(x) any action that would have required the consent of Buyer pursuant 
Section 5.01(a)(xi) through Section 5.01(a)(xvii) if this Agreement had been in full 
force and effect. 

Section 3.11 No Undisclosed Material Liabilities.  To the Knowledge of Seller, the 
Company Group has no liabilities that would be required by GAAP to be reflected or reserved 
against on a balance sheet of the Company Group, other than (a) liabilities provided for in the 
Financial Statements; (b) liabilities incurred in the ordinary course of business; (c) liabilities 
disclosed in the Seller Disclosure Schedule or incurred in connection with the transactions 
contemplated by this Agreement; and (d) other undisclosed liabilities that would not reasonably 
be expected to have, individually or in the aggregate, a Material Adverse Effect.  No Company 
Group member is a party to, or has any commitment to become a party to, any joint venture, off-
balance sheet partnership or any similar Contract or arrangement (including any Contract relating 
to any transaction or relationship between or among any Company Group member, on the one 
hand, and any unconsolidated Affiliate of Seller, including any structured finance, special purpose 
or limited purpose entity or Person, on the other hand), or any “off-balance sheet arrangements”, 
where the result, purpose or effect of such Contract or arrangement is to avoid disclosure of any 
material transaction involving, or material liabilities of, such Company Group member in the 
Financial Statements.   

Section 3.12 Intentionally Omitted. 

Section 3.13 Litigation.  

(a) Except as set forth on Section 3.13(a) of the Seller Disclosure Schedule and to 
Seller’s Knowledge, neither Seller nor any Company Group member is, or since January 1, 2023, 
has been, a claimant or defendant in, or otherwise a party to, any Legal Proceeding that is pending 
or threatened against Seller or any Company Group member that would have or would reasonably 
be expected to have, individually or in the aggregate, a Material Adverse Effect, or prevent or 
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materially impair Seller’s or the Company Group’s ability to consummate the transactions 
contemplated by this Agreement. 

(b) Except as set forth on Section 3.13(b) of the Seller Disclosure Schedule and to 
Seller’s Knowledge, no Company Group member is party or subject to any Order, the default under 
which or breach thereof would have or would reasonably be expected to have, individually or in 
the aggregate, a Material Adverse Effect. 

Section 3.14 Critical Technologies. The Company Group does not engage in the design, 
fabrication, development, testing, production or manufacture of one or more “critical technologies” 
within the meaning of the Defense Production Act of 1950, as amended, including all 
implementing regulations thereof (each a “Restricted Activity”); provided that the Company 
Group’s provision of customary rail transport services to any of its customers, including BWX 
Technologies, Inc., shall not constitute a Restricted Activity. 
 

Section 3.15 Rail Facilities.  The Company and each other Company Group member (as 
applicable) holds valid property interests or operating or other legal rights (by ownership or 
easement, right of way, lease, license, trackage rights, operating or other agreements, or otherwise) 
in and to (a) the Maumee River Bridge, (b) certain trackage rights listed in Section 3.15 of the 
Seller Disclosure Schedule (subject to applicable term expirations, terminations upon a change of 
control, or inaccurate route descriptions of such trackage rights), (c) the operating territory as 
depicted in the system timetable set forth on Section 3.15 of the Seller Disclosure Schedule, and 
(d) the rail lines and land thereunder generally depicted on the system maps for WLE and Akron 
Barberton Cluster Railway set forth on Section 3.15 of the Seller Disclosure Schedule 
(collectively, the “Rail Facilities”), in each case, sufficient to permit each Company Group 
member to conduct its Business on and over the Rail Facilities.  To the Knowledge of Seller, none 
of the Company Group is a party to any Contract that (x) would deprive such Company Group 
member of the ability to operate substantially in the same manner as such Company Group member 
operates over the Rail Facilities as of the date of this Agreement, or (y) except as set forth on 
Section 3.15 of the Seller Disclosure Schedule and other than renewals or terminations of existing 
leases or subleases, grants a third party the right to purchase, lease, or obtain trackage rights over, 
in each case, unabandoned Rail Facilities in the future.  To Seller’s Knowledge, the Rail Facilities, 
Owned Real Property, Leased Real Property and the owned and leased Personal Property of the 
Company Group are sufficient for the continued conduct of the Business after the Closing.  

Section 3.16 Intentionally Omitted. 

Section 3.17 Personal Property. 

(a) To the Knowledge of Seller, except as would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect, the Company Group members 
collectively have good title to, or other legal rights to possess and use, all of the Personal Property 
used or necessary in the operation of the Business, free and clear of all Liens other than Permitted 
Liens, except as set forth on Section 3.17(a) of the Seller Disclosure Schedule. 

(b) Section 3.17(b) of the Seller Disclosure Schedule sets forth a list of all rail cars and 
locomotives that are owned or leased by the Company Group. 
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(c) Section 3.17(c) of the Seller Disclosure Schedule sets forth a true, correct and 
complete list of all leases, licenses, subleases or sublicenses pursuant to which any Company 
Group member has a leasehold interest or rights to use any Personal Property providing annual 
payments by the Company Group of $500,000 or more (the “Personal Property Leases” and the 
Personal Property subject to such Personal Property Leases, the “Leased Personal Property”).  
To the Knowledge of Seller, with respect to the Leased Personal Property leased or licensed 
pursuant to a Personal Property Lease set forth on Section 3.17(c) of the Seller Disclosure 
Schedule, (i) the applicable Company Group member has a valid and subsisting leasehold estate 
in, or a valid lease of, the Leased Personal Property, and (ii) no Company Group member has 
subleased, licensed or otherwise granted to any Person the right to use or occupy any of the Leased 
Personal Property or any material portion thereof where such lease, sublease, or license would 
prevent or materially interfere with the Company Group’s ability to conduct the Business in the 
ordinary course of business, except in each case, as would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect.  

Section 3.18 Intellectual Property.   

(a) Section 3.18(a) of the Seller Disclosure Schedule contains a list of all material 
registrations and applications for registration of the Intellectual Property Rights included in the 
Company Intellectual Property Rights, in each case as of the date hereof.  To the Knowledge of 
Seller, no Company Intellectual Property Right is subject to any outstanding Order restricting the 
use thereof by the Company Group or restricting the licensing thereof by the Company Group to 
any Person, except for any Order that would not reasonably be expected to have, individually or 
in the aggregate, a Material Adverse Effect.  To the Knowledge of Seller, no member of the 
Company Group is currently infringing or misappropriating any valid and enforceable Intellectual 
Property Right owned by any third party, except for any infringement that would not reasonably 
be expected to have, individually or in the aggregate, a Material Adverse Effect.  Neither Seller 
nor any Company Group member has received any written claims from a third party since January 
1, 2023 that any Company Group member has infringed or misappropriated the Intellectual 
Property Right of another Person. 

(b) To the Knowledge of Seller and except as set forth on Section 3.18(b) of the Seller 
Disclosure Schedule, there have been no material unauthorized intrusions, incidents of exceeded 
authority, or breaches of the security of information technology systems with respect to the 
Company or any Subsidiary of the Company since January 1, 2023.  To the Knowledge of Seller, 
since January 1, 2023, there have been no material unauthorized intrusions, incidents of exceeded 
authority, or breaches of the security of information technology systems at any information 
technology vendor, data center, or other hosting provider facility at which any software or data of 
the Company or any Subsidiary of the Company has been hosted or stored. 

Section 3.19 Labor Relations. 

(a) To the Knowledge of Seller, the Company Group members are in compliance with 
all Applicable Laws relating to labor and employment, including those relating to labor-
management relations, collective bargaining, wages, hours, overtime, railroad retirement, 
discrimination, harassment (including sexual harassment), civil rights, sick leave, vacation, leave 
of absence, work authorization, immigration, retaliation, workers’ compensation, and safety and 
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health, except for failures to comply that are not and would not reasonably be expected to have, 
individually or in the aggregate, a Material Adverse Effect.  Except as set forth on Section 3.13(a) 
of the Seller Disclosure Schedule and to the Knowledge of Seller, there are no Legal Proceedings 
pending or threatened in writing, against any Company Group member with respect to any such 
Applicable Law or issue, except for any such Legal Proceedings that are not and would not 
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect. 

(b) Section 3.19(b) of the Seller Disclosure Schedule sets forth a true, correct and 
complete list of all collective bargaining agreements or other Contracts with any labor union or 
organization to which any Company Group member is subject (collectively, the “Collective 
Bargaining Agreements”).  As of the date of this Agreement and since January 1, 2023, (i) there 
has been no labor strike, concerted slowdown, other concerted work stoppage, picketing, or 
material interruption of work, or lockout and, to Seller’s Knowledge, no such action has been 
threatened against any Company Group member, and (ii) there have been no written unfair labor 
practice charges, complaints or claims regarding railroad retirement coverage pending or, to 
Seller’s Knowledge, threatened against the Company Group before any Governmental Authority, 
except for such unfair labor practice charges or complaints that have not had and would not 
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  Except 
for the Collective Bargaining Agreements, no Company Group member has a duty to bargain with 
any union or labor organization purporting to act as exclusive bargaining representative of any 
Company Employees, and, to Seller’s Knowledge, there is no organizing activity, action, election 
petition or other material union activity of or by any labor organization, trade union or work 
council directed at any Company Employees.  With respect to the transactions contemplated by 
this Agreement, Buyer, Seller, and the Company Group will not be subject to any notice, 
consultation or bargaining obligations owed to the Company Employees or their representatives 
except as required by Applicable Law or Collective Bargaining Agreement. 

(c) Seller has provided to Buyer a true, accurate and complete list of each Company 
Employee as of August 1, 2025, including such Company Employee’s (i) name or identifying 
number; (ii) status as a non-union employee, union employee, or contractor; (iii) title; (iv) hire 
date; (v) work location (city/state); (vi) employing or engaging entity;(vii) hourly wage rate, base 
annual salary, or contract rate (as applicable); (viii) most recent annual bonus received and current 
target bonus opportunity and target commission rates; (ix) full-time, part-time, or temporary status; 
(x) leave status (if any), including type of leave and anticipated return date (if known); and (xi)  
any other compensation payable to them (including compensation payable pursuant to any other 
bonus, deferred compensation, commission arrangements or other compensation, and/or severance 
payments).  Notwithstanding the foregoing, Seller may anonymize foregoing data to the extent 
that Seller reasonably determines necessary to comply with any Applicable Law relating to data 
privacy.  All non-union Company Employees are employed on an “at will” basis. 

(d) Since January 1, 2023, no Company Group member has engaged in any “plant 
closing” or “mass layoff” (as those terms are defined in the Worker Adjustment and Retraining 
Notification Act (“WARN”), 29 U.S.C. § 2101 et seq., or any similar Applicable Law) and no 
Company Group member has announced, nor, as of the date of this Agreement, has a plan or 
intention to announce, any such action or program for the future. 
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(e) To the Knowledge of Seller, since January 1, 2023, there have been no written 
allegations brought (internally or otherwise) by any Service Provider of any Company Group 
member, or by any applicant for employment with any Company Group member, that an officer, 
director, or senior management employee of the Company Group has engaged in sexual 
harassment or other misconduct with respect to any employee, contractor, consultant, or applicant.  
To Seller’s Knowledge, since January 1, 2023, no Company Group member has entered into any 
settlement agreement related to allegations of sexual harassment or other misconduct by any 
officer, director, or senior management employee of the Company. 

(f) To the Knowledge of Seller, all Company Employees employed or engaged in the 
United States are: (i) United States citizens or lawful permanent residents of the United States; (ii) 
aliens whose right to work in the United States is unrestricted; or (iii) aliens who have valid, 
unexpired work authorizations issued by the United States government.  No Company Group 
member has been the subject of an immigration compliance or employment visit from, been 
assessed any fine or penalty by, or been the subject of any order or directive of, the United States 
Department of Labor, the United States Department of Justice, the United States Department of 
Homeland Security, or any other similar Governmental Authority. 

(g) To the Knowledge of Seller and except as set forth on Section 3.19(g) of the Seller 
Disclosure Schedule, no Company Group member is delinquent to, and has not failed to pay, any 
of its employees, consultants, contractors, or leased, temporary or seasonal employees, as 
applicable, for any wages (including overtime, premium pay for missed meal breaks or waiting 
time penalties), salaries, commissions, accrued and unused vacation, on-call payments, equal pay, 
collective bargaining payments, bonuses, benefits, or other compensation for any services 
performed by them or amounts required to be reimbursed (including business expenses) to such 
Persons. 

(h) Since August 1, 2025 through the date hereof, no member of the Company Group 
has hired, or made an offer to hire, any Company Employee. 

Section 3.20 Employee Benefit Plans. 

(a) Section 3.20(a) of the Seller Disclosure Schedule sets forth a true and complete list 
as of the date hereof of each material Employee Benefit Plan.  For each such Employee Benefit 
Plan, Seller has made available to Buyer, as applicable (i) the current plan document, adoption 
agreement, trust agreement, insurance Contracts and all amendments thereto (and, in the case of 
an unwritten plan, a summary of the material terms thereof), (ii) the most recent determination or 
opinion letter from the IRS, (iii) the current summary plan description and summaries of 
modifications, (iv) the three most recently filed Form 5500 annual reports, and (v) actuarial 
valuation reports for the three most recent plan years.  No member of the Company Group has 
stated any intention, nor does it have any legally binding plan or commitment to create any 
additional Employee Benefit Plan or to modify or change any existing Employee Benefit Plan, 
except to the extent required by Applicable Law. 

(b) To Seller’s Knowledge and except as set forth on Section 3.20(b) of the Seller 
Disclosure Schedule, (i) no Employee Benefit Plan is, and neither any member of the Company 
Group, nor any of their respective ERISA Affiliates has ever sponsored, maintained, contributed 
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to, been required to contribute to, or had any liability (including contingent liability) with respect 
to, (A) a “defined benefit plan” as defined in Section 3(35) of ERISA, (B) a pension plan subject 
to Title IV of ERISA or the funding standards of Section 302 of ERISA or Section 412 of the Code 
or (C) a Multiemployer Plan, (D) a multiple employer plan subject to Section 4063 or 4064 of 
ERISA or as described in Section 413(c) of the Code or (E) a multiple employer welfare 
arrangement (as defined in Section 3(40) of ERISA); and (ii) no Employee Benefit Plan provides 
benefits to any Person who is not a current or former employee of the Company Group or the 
beneficiary thereof. 

(c) To Seller’s Knowledge, each Employee Benefit Plan that is intended to be qualified 
under Section 401(a) of the Code is so qualified and has received a currently effective favorable 
determination or opinion letter from the IRS, or with respect to the prototype plan sponsor, to the 
effect that such plan is so qualified and that the plan and the trust related thereto are exempt from 
federal income Taxes under Sections 401(a) and 501(a) of the Code, and, to Seller’s Knowledge, 
nothing has occurred that would reasonably be expected to result in loss of such qualification. 

(d) To the Knowledge of Seller, all benefits, contributions and premiums required by 
and due under the terms of each Employee Benefit Plan or Applicable Law have been paid in 
accordance with the terms of such Employee Benefit Plan, the terms of all Applicable Laws and 
GAAP. 

(e) To the Knowledge of Seller, each Employee Benefit Plan has been maintained, 
operated, and administered in compliance with its terms and any related documents or agreements 
and in compliance with all Applicable Laws, except for failures to comply that are not and would 
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  
To the Knowledge of Seller, there have been no prohibited transactions or breaches of any of the 
duties imposed on “fiduciaries” (within the meaning of Section 3(21) of ERISA) by ERISA with 
respect to the Employee Benefit Plans that would reasonably be expected to result in any liability 
or excise tax under ERISA or the Code being imposed on any member of the Company Group.  To 
the Knowledge of Seller, no member of the Company Group has any liability (including on account 
of an ERISA Affiliate) for any Tax under Chapter 43 of the Code or Part 6 of Subtitle B of Title I 
of ERISA. 

(f) To the Knowledge of Seller and except as set forth on Section 3.20(f) of the Seller 
Disclosure Schedule, there is no pending nor threatened, assessment, complaint or Legal 
Proceeding with respect to any Employee Benefit Plan (other than routine claims for benefits in 
the ordinary course of business). 

(g) To the Knowledge of Seller, each Employee Benefit Plan that is subject to Section 
409A of the Code complies, by its terms and in operation, in all material respects with Section 
409A of the Code.   

(h) Except as set forth on Section 3.20(h) of the Seller Disclosure Schedule, neither the 
execution and delivery of this Agreement, nor the consummation of the transactions contemplated 
herein (either alone or upon the occurrence of any additional or subsequent event), will cause any 
(i) payments or benefits to become due or payable to any Company Employee, (ii) payment, 
acceleration, vesting or increase in benefits to any Company Employee, (iii) requirement to fund 
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any compensation or benefits through a trust or otherwise to any Company Employee, (iv) 
forgiveness of any loan or indebtedness of any Company Employee or (v) restriction on the ability 
of any member of the Company Group, Buyer or any of their respective Affiliates to merge, amend 
or terminate any Employee Benefit Plan without liability. 

(i) Except as set forth on Section 3.20(i) of the Seller Disclosure Schedule, no 
Employee Benefit Plan provides medical or other health or life insurance benefits to any Service 
Provider following such individual’s retirement or other termination of employment or service, 
except as required by Section 4980B of the Code or other Applicable Law.  

(j) To the Knowledge of Seller, no Employee Benefit Plan has been established or 
maintained for (or for the benefit of) any Service Provider whose principal workplace is in a 
jurisdiction other than the United States (or a jurisdiction located therein) or is otherwise subject 
to the Laws of a jurisdiction other than the United States (or a jurisdiction located therein). 

Section 3.21 Intentionally Omitted.   

Section 3.22 Taxes.  Except as set forth on Section 3.22 of the Seller Disclosure Schedule 
and as to matters that have not had and would not reasonably be expected to have, individually or 
in the aggregate, a Material Adverse Effect:  

(a) (i) all Tax Returns that are required to be filed by (or that include) any Company 
Group member have been filed; (ii) all Taxes of a Company Group member (whether or not shown 
on such Tax Returns) which are required to be paid have been paid; and (iii) such Tax Returns are 
true, correct and complete; 

(b) no Company Group member has entered into an agreement waiving or extending 
any statute of limitations in respect of Taxes, and no written request for such a waiver or extension 
is outstanding; 

(c) any powers of attorney granted by any Company Group member prior to the 
Closing relating to Taxes will terminate (or will have previously terminated) and be of no effect 
following the Closing; 

(d) since January 1, 2023, no Taxing Authority has imposed, or has threatened to 
impose, in writing any adjustment or deficiency to any Tax Return of (or that includes) any 
Company Group member; 

(e) no Legal Proceeding, audit or examination is now pending with respect to Taxes 
for which any Company Group member may be liable; 

(f) there are no Tax rulings, requests for rulings, or closing agreements relating to 
Taxes that could affect any Company Group member’s liability for Taxes for any taxable period 
ending after the Closing Date; 

(g) during the last three years, no Taxing Authority (whether within or without the 
United States) in which any Company Group member has not filed a particular type of Tax Return 
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or paid a particular type of Tax has asserted in writing that such Company Group member is 
required to file such Tax Return or pay such type of Tax in such taxing jurisdiction;  

(h) there are no Liens for Taxes upon the assets of any Company Group member except 
for Permitted Liens; 

(i) all Taxes which any Company Group member is required by Applicable Law to 
withhold or to collect for payment have been duly withheld or collected and have been paid to the 
appropriate Taxing Authority; 

(j) to the Knowledge of Seller, no Company Group member will be required to include 
or accelerate the recognition of any item in income, or exclude or defer any deduction or other Tax 
benefit, in each case in any taxable period (or portion thereof) ending after the Closing Date, as a 
result of any change in method of accounting made or requested prior to Closing, any closing 
agreement entered into prior to Closing, intercompany transaction entered into prior to Closing, 
installment sale entered into prior to Closing or the receipt prior to Closing of any prepaid amount; 

(k) no Company Group member has (i) been a member of an affiliated group filing a 
consolidated federal income Tax Return (other than any group of which it is presently a member) 
other than with respect to a Tax Return for which the statute of limitations has expired, or (ii) had 
any liability for the Taxes of any Person under Treasury Regulation Section 1.1502-6 (or any 
similar provision of U.S. state or local or non-U.S. income Tax Applicable Law); 

(l) no Company Group member has participated or engaged in any transaction that 
constitutes a “listed transaction” within the meaning of Treasury Regulation Section 1.6011-
4(b)(2);  

(m) since January 1, 2023, no Company Group member was a distributing corporation 
or a controlled corporation in a transaction intended to be governed in whole or in part by 
Section 355 of the Code (or any similar provision of state, local or foreign Applicable Law); 

(n) since January 1, 2023, neither Seller nor any of its Affiliates (including any 
Company Group member) has sold, assigned or otherwise transferred any Tax credit under Section 
45G of the Code that is attributable to a Company Group member; 

(o) no Company Group member has a permanent establishment in any country other 
than the United States; and 

(p) Section 3.22(p) of the Seller Disclosure Schedule sets forth each Company Group 
member and its classification for U.S. federal income Tax purposes as of the date hereof.   

Section 3.23 Material Customers and Vendors.  

(a) Section 3.23(a) of the Seller Disclosure Schedule sets forth the ten largest payors 
of freight (excluding any Company Group member or their respective Affiliates) of the Business, 
on a consolidated basis (based on the U.S. dollar amount of revenue from such payors of freight) 
for (i) the fiscal year ended June 30, 2024 and (ii) the eleven-month period ended May 31, 2025 
(collectively, the “Material Customers”). To Seller’s Knowledge, with respect to the Material 
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Customers, except for reduction in business or changes since June 30, 2024 as set forth on Section 
3.23(a) of the Seller Disclosure Schedule: (x) all Material Customers continue to be customers of 
the Company Group and no Material Customer has reduced its business with any Company Group 
member from the levels achieved during the fiscal year ended June 30, 2024, except for any 
reduction that would not reasonably be expected to have, individually or in the aggregate, a 
Material Adverse Effect, and (y) no Material Customer has terminated its relationship with any 
Company Group member or provided written notice to any Company Group member that it intends 
to terminate or not renew the terms of its respective Contract. 

(b) Section 3.23(b) of the Seller Disclosure Schedule sets forth the ten largest suppliers 
of materials (excluding any Company Group member or their respective Affiliates) of the 
Business, on a consolidated basis for (i) the fiscal year ended June 30, 2024 and (ii) the eleven-
month period ended May 31, 2025 (collectively, the “Material Suppliers”).  To Seller’s 
Knowledge, with respect to the Material Suppliers, except for reduction in business or changes 
since June 30, 2024 as set forth on Section 3.23(b) of the Seller Disclosure Schedule, no Material 
Supplier has terminated its relationship with any Company Group member or provided written 
notice to any Company Group member that it intends to terminate, not renew, or renegotiate in 
any material respect the terms of its respective Contract.   

Section 3.24 Related Party Agreements.   

(a) Except as set forth on Section 3.24(a) of the Seller Disclosure Schedule, none of 
the Company or any Subsidiary of the Company is party to any Contract, arrangement or other 
commitment with Seller or any Affiliate of Seller or any director or officer of the Company or any 
Subsidiary of the Company or the immediate family members or Affiliates or associates of any of 
Seller, its Affiliates or any director or officer of the Company or any Subsidiary of the Company 
(each, a “Related Party Agreement”), other than (i) outstanding employment Contracts between 
the Company or any Subsidiary of the Company and any of their respective directors and officers 
and any Employee Benefit Plans of the Company and any Subsidiary of the Company or 
(ii) Contracts entered into between the Company, on the one hand, and any Subsidiary of the 
Company, on the other hand, or among the Subsidiaries of the Company.   

(b) There are no outstanding loans for borrowed money (whether or not evidenced by 
promissory note) between the Company or any Subsidiary of the Company, on the one hand, and 
Seller or any of its Affiliates (other than any Company Group member), on the other hand. 

Section 3.25 Finders’ Fees.  There is no investment banker, broker, finder or other 
intermediary that has been retained by or is authorized to act on behalf of Seller or the Company 
who might be entitled to any fee or commission from any Company Group member in connection 
with the transactions contemplated by this Agreement. 

Section 3.26 No Additional Representations or Warranties.  Except as expressly and 
specifically set forth in this Article 3, none of Seller, the Company Group members or any of their 
respective Affiliates, nor any of their respective Representatives has made, or is making, any 
representation or warranty, whether express or implied, whatsoever to Buyer or any of its Affiliates 
and no such party shall be liable in respect of the accuracy or completeness of any information 
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(including any projections on the future performance of the Company Group) provided to Buyer 
or any of its Affiliates, or any of their respective Representatives. 

ARTICLE 4 
REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to Seller as of the date hereof and as of the Closing Date as 
follows: 

Section 4.01 Existence and Power.  Buyer is duly organized, validly existing and in good 
standing under the Laws of its jurisdiction of organization and has all organizational powers 
required to carry on its business as now conducted. 

Section 4.02 Authorization. 

(a) The execution, delivery and performance by Buyer of this Agreement and the other 
Transaction Agreements to which it is or will be a party and the consummation of the transactions 
contemplated hereby and thereby are within the limited liability company power of Buyer and 
have been duly authorized and approved by all necessary company action on the part of Buyer and 
no other company or other organizational proceedings on the part of Buyer are necessary to 
authorize the execution, delivery and performance of this Agreement and the other Transaction 
Agreements to which Buyer is or will be a party. 

(b) This Agreement has been, and each of the other Transaction Agreements to which 
Buyer is or will be a party has been, or when executed and delivered by the parties thereto will be, 
duly executed and delivered by Buyer, and assuming due execution and delivery of this Agreement 
and such other Transaction Agreements by the other parties hereto and thereto, constitute, or upon 
execution will constitute, a valid, binding and enforceable agreement of Buyer, subject, in the case 
of enforceability, to the Enforceability Exception. 

Section 4.03 Governmental Authorization.  The execution, delivery and performance by 
Buyer of this Agreement and any other agreements and instruments to be delivered hereunder, and 
the consummation of the transactions contemplated hereby, requires no action by or in respect of, 
or filing with, any Governmental Authority other than (a) the filings with respect to the FCC 
Licenses contemplated by Section 5.12; (b) if necessary, the filing of other applications and notices 
with, and receipt of approvals, licenses, or consents of, any other applicable Governmental 
Authorities set forth on Section 4.03 of the Buyer Disclosure Schedule; or (c) any actions or filings 
the absence of which would not reasonably be expected, individually or in the aggregate, materially 
impair or materially delay Buyer’s ability to perform or comply with its obligations under this 
Agreement or consummate the transactions contemplated hereby. 

Section 4.04 Non-Contravention.  The execution, delivery and performance by Buyer of 
this Agreement and any other agreements and instruments to be delivered hereunder, and the 
consummation of the transactions contemplated hereby do not and will not (a) violate the 
Organizational Documents of Buyer; (b) assuming compliance with the matters referred to in 
Section 4.03, violate any Applicable Law; (c) require any consent or other action by any Person 
under, constitute a default under, or give rise to any right of termination, cancellation or 
acceleration of any right or obligation of Buyer or to a loss of any benefit to which Buyer is entitled 
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under any provision of any agreement or other instrument binding upon Buyer; or (d) result in the 
creation or imposition of any Lien on any asset of Buyer, except for any Permitted Liens and with 
such exceptions, in the case of each of clause (b), (c) and (d), as would not reasonably be expected, 
individually or in the aggregate, to materially impair or delay Buyer’s ability to perform or comply 
with its obligations under this Agreement or consummate the transactions contemplated hereby. 

Section 4.05 Financial Capacity.   

(a) Buyer has, or at the Closing it will have, access to sufficient funds (through existing 
credit agreements and the Financing Sources described below) necessary to consummate the 
transactions contemplated by this Agreement and to pay the amounts required by Article 2 to be 
paid by Buyer on the Closing Date.  Buyer’s obligations under this Agreement are not conditioned 
in any manner whatsoever upon Buyer obtaining the Financing. 

(b) Buyer has delivered to Seller correct and complete copies of executed commitment 
letters from (i) FTAI Infrastructure, Inc., a Delaware corporation (the “Equity Investor”), dated 
as of the date hereof (the “Equity Commitment Letter,” and the commitment under the Equity 
Commitment Letter, the “Equity Financing Commitments”), pursuant to which the Equity 
Investor has agreed, subject to the terms and conditions set forth in the Equity Commitment Letter, 
respectively, to provide the equity financing contemplated thereby (the “Equity Financing”), and 
(ii) the Debt Financing Sources party thereto, dated as of the date hereof (the “Debt Commitment 
Letter” and together with the Equity Commitment Letter, the “Commitment Letters”, and the 
commitments under the Debt Commitment Letter, the “Debt Financing Commitments” and 
together with the Equity Financing Commitments, the “Financing Commitments”), pursuant to 
which such Debt Financing Sources have committed, subject to the terms and conditions set forth 
therein, to provide the debt financing contemplated thereby (the “Debt Financing” and together 
with the Equity Financing, the “Financing”).  The Equity Commitment Letter provides that Seller 
is a third-party beneficiary thereof entitled to specifically enforce the obligations of the Equity 
Investor to provide its portion of the Financing.  

(c) As of the date hereof, the Commitment Letters are in full force and effect and 
constitute the legal, valid and binding obligation of Buyer and, to the Knowledge of Buyer, each 
of the other parties thereto, subject in each case to the Enforceability Exceptions.  As of the date 
hereof, the commitments contained in the Commitment Letters have not been withdrawn or 
rescinded in any respect and no party thereto has indicated an intent to so withdraw, modify, or 
rescind or otherwise amended or modified in any respect.  There are no other agreements, side 
letters, or arrangements relating to the Financing Commitments that would reasonably be expected 
to adversely affect the availability of the Financing or the timing of the Closing other than as 
expressly set forth in the Commitment Letters.  As of the date hereof, Buyer is not in breach of 
any of the terms or conditions set forth in the Commitment Letters.  No event has occurred which, 
with or without notice, lapse of time or both, would reasonably be expected to constitute a breach 
by Buyer or failure by Buyer to satisfy a condition precedent set forth therein.  The aggregate 
proceeds from the Financing, assuming funded in full in accordance with the Commitment Letters 
on the Closing Date, will be sufficient for satisfaction of all of Buyer’s obligations hereunder 
payable in cash at the Closing, including the payment of the Estimated Closing Purchase Price, 
and the payment of all associated costs and expenses for which Buyer is responsible to pay in cash 
at the Closing pursuant hereto, taking into account all other available sources of funds (including 
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any such costs and expenses incurred by Buyer and related to this Agreement and the transactions 
contemplated by this Agreement that are due and owing at the Closing).  As of the date hereof, 
assuming the satisfaction of the conditions set forth in Section 8.01, Section 8.02 and Section 8.03, 
to the Knowledge of Buyer, no condition to the Equity Financing will not be satisfied on a timely 
basis and the Equity Financing will be available pursuant to the terms of the Equity Commitment 
Letter, as applicable, on the Closing Date.  As of the date hereof, Buyer has fully paid or caused 
to be paid any and all commitment fees or other fees to the extent required by the Commitment 
Letters that are due as of the date of this Agreement.  There are no conditions precedent or other 
contingencies relating to the funding of the full amount of the proceeds of the Financing except as 
expressly stated in the Commitment Letters. 

Section 4.06 Purchase for Investment.  Buyer is purchasing the Shares for investment for 
its own account and not with a view to, or for sale in connection with, any distribution thereof.  
Buyer acknowledges and agrees that the Shares have not been registered under the Securities Act 
or any state or foreign securities Laws and that the Shares may not be sold, offered for sale, 
assigned, transferred, pledged, hypothecated or otherwise disposed of unless such sale, 
assignment, transfer, pledge, hypothecation or other disposition is pursuant to the terms of an 
effective registration statement under the Securities Act and such Shares are registered under any 
applicable state or foreign securities Laws or sold pursuant to an exemption from registration under 
the Securities Act and any applicable state or foreign securities Laws.  Buyer (either alone or 
together with its advisors) has sufficient knowledge and experience in financial and business 
matters so as to be capable of evaluating the merits and risks of its investment in the Shares and is 
capable of bearing the economic risks of such investment. 

Section 4.07 Litigation.  Buyer is not a claimant or defendant in or otherwise a party to any 
Legal Proceeding concerning its business, which is in progress or, to Buyer’s Knowledge, 
threatened against Buyer that would have or would reasonably be expected to prevent or materially 
impair Buyer’s ability to consummate the transactions contemplated by this Agreement. 

Section 4.08 Finders’ Fees.  There is no investment banker, broker, finder or other 
intermediary that has been retained by or is authorized to act on behalf of Buyer who might be 
entitled to any fee or commission from any Person in connection with the transactions 
contemplated by this Agreement. 

Section 4.09 Inspections; No Other Representations.  Buyer is an informed and 
sophisticated purchaser, and has engaged expert advisors, experienced in the evaluation and 
purchase of businesses such as its acquisition of the Shares as contemplated hereunder.  Buyer has 
undertaken such investigation and has been provided with and has evaluated such documents and 
information as it has deemed necessary to enable it to make an informed and intelligent decision 
with respect to the execution, delivery and performance of this Agreement.  Buyer has conducted 
its own independent investigation of the Company Group.  Buyer acknowledges that Seller has 
given Buyer complete and open access to the employees and facilities of the Company Group and 
acknowledges that it has been provided to access to the documents contained in the Data Room 
and invited to perform onsite inspections of the Company Group’s documents, equipment, and 
facilities.  Buyer will undertake prior to Closing such further investigation and request such 
additional documents and information as it deems necessary.  Buyer agrees to accept the Shares 
and the Company Group members in the condition they are in on the Closing Date based upon its 
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own inspection, examination and determination with respect thereto as to all matters and hereby 
disclaims reliance upon any express or implied representations or warranties of any nature made 
by Seller or any Company Group members or any of their respective Representatives, except for 
those specifically and expressly set forth in Article 3 and in the certificate delivered pursuant to 
Section 8.02(c).  Buyer specifically acknowledges and agrees to Seller’s and the Company Group 
members’ express disavowal and disclaimer of any other representations or warranties, whether 
made by Seller, the Company Group members or any of their respective Affiliates or 
Representatives, and of all liability and responsibility for any representation, warranty, projection, 
forecast, statement, or information made, communicated, or furnished (orally or in writing) to 
Buyer, its Affiliates or Representatives (including any opinion, information, projection, or advice 
that may have been or may be provided to Buyer, its Affiliates or Representatives by any 
Representative or Affiliate of Seller).  Accordingly, Buyer acknowledges and agrees that, without 
limiting the generality of this Section 4.09, neither Seller nor the Company Group members has 
made any representation or warranty with respect to any projections or other forecasts and plans.  
Buyer specifically acknowledges and agrees that except for the representations and warranties 
contained in Article 3 (as modified by the Seller Disclosure Schedule) and in the certificate 
delivered pursuant to Section 8.02(c), none of Seller, the Company Group members or any other 
Person makes, or has made, any other express or implied representation or warranty with respect 
to the Company Group members or the transactions contemplated by this Agreement.  Buyer has 
relied solely upon the representations and warranties of Seller set forth in Article 3 (as modified 
by the Seller Disclosure Schedule) and in the certificate delivered pursuant to Section 8.02(c) and 
has not relied upon any other information provided by, for or on behalf of the Company or Seller, 
or their respective agents or representatives to Buyer or its Affiliates in connection with the 
transactions contemplated by this Agreement.  Buyer acknowledges that no current or former 
equityholder, director, officer, employee, affiliate or advisor of the Company has made or is 
making any representations, warranties, or commitments whatsoever regarding the subject matter 
of this Agreement, express or implied. 

ARTICLE 5 
COVENANTS 

Section 5.01 Pre-Closing Obligations. 

(a) From the date of this Agreement until the Closing Date, except as otherwise 
expressly contemplated by this Agreement, required by Applicable Law, Permit, Contract in 
existence as of the date of this Agreement, or any Governmental Authority, as set forth in Section 
5.01 of the Seller Disclosure Schedule or with the written consent of Buyer (which consent shall 
not be unreasonably withheld, conditioned or delayed), Seller shall, and shall cause the Company 
Group to, use Commercially Reasonable Efforts to conduct the Business in the ordinary course of 
business in all material respects, including using Commercially Reasonable Efforts to (w) keep 
available the services of all Company Employees, (x) maintain and operate its assets and properties 
in a good and workmanlike manner (and consistent with good industry practice and past practices), 
(y) maintain all Company Intellectual Property Rights to be in full force and effect, and (z) keep 
all Contracts with Material Customers and Material Suppliers in full force and effect (and where 
such Contracts are due to expire prior to Closing, secure a renewal or extension of such Contracts 
on terms substantially similar to their existing terms) and comply in all material respects with all 
of the material terms, covenants and obligations contained in all Contracts with Material 
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Customers.  Without limiting the generality of the foregoing, from the date hereof until the Closing 
Date, except as otherwise contemplated by this Agreement, required by Applicable Law, Permit, 
Contract in existence as of the date of this Agreement, or any Governmental Authority, as set forth 
in Section 5.01 of the Seller Disclosure Schedule or with the written consent of Buyer, Seller shall 
not permit any Company Group member to: 

(i) amend (whether by merger, consolidation or otherwise) the 
Organizational Documents of any Company Group member; 

(ii) split, combine or reclassify the Shares or (B) declare, set aside or 
pay any dividend or other distribution, other than (x) cash dividends or other cash 
distributions by any Company Group member to Seller, its Subsidiaries or any other 
Company Group member or (y) as may facilitate the settlement or elimination of 
intercompany accounts between a Company Group member, on the one hand, and 
Seller, another Company Group member and any of their respective Affiliates, on 
the other; provided, however, that no such dividend or distribution of cash or other 
payment may be made to Seller or its Affiliates to the extent such distribution or 
payment would cause the aggregate amount of Cash of the Company Group as of 
the Closing to be less than $10,000,000; 

(iii) to the extent not already included in the Company Group’s 
applicable annual budget that has been made available to Buyer prior to the date of 
this Agreement, make or incur any capital expenditures in excess of $1,000,000 in 
the aggregate; 

(iv) issue additional Equity Interests (except as expressly contemplated 
by the Pre-Closing Restructuring) or debt securities of any Company Group 
member or sell the Shares or the Equity Interests of any other Company Group 
member; 

(v) dispose of (whether by merger, consolidation, acquisition of stock 
or assets or otherwise), directly or indirectly, in one transaction or series of 
transactions, any assets with a fair market value in excess of $250,000 in the 
aggregate (except assignments of partnership interests of Seller by the Company in 
connection with any acceleration of any equity award pursuant to an agreement 
entered into before the date of this Agreement); 

(vi) make any material loans, advances or capital contributions to, or 
material investments in, any other Person, other than among Company Group 
members; 

(vii) (A) grant or announce any modification or change in the amount (or 
accelerate the funding, vesting or timing of payment) of any salaries, bonuses, 
incentives, compensation (whether equity or equity-based), severance or any other 
benefits to any Service Provider except as required by (x) Applicable Law or (y)  
any Collective Bargaining Agreement, (B) enter into, adopt, terminate, or amend 
any Employee Benefit Plan (or any arrangement that would be an Employee Benefit 
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Plan if in effect on the date hereof), (C) provide or promise to provide any 
severance, retention, change of control or transaction-based or equity-based 
compensation to any Service Provider (other than in connection with ordinary 
course payments to retiring Service Providers consistent with historical practice), 
(D) hire, engage, or offer to hire or engage (i) a new individual Service Provider 
whose annual base salary, fee or other compensation would be in excess of 
$100,000 individually or (ii) more than one new Service Provider whose annual 
base salary, fee or compensation individually would be less than $100,000 but, 
when combined, would be in excess of $250,000 in the aggregate; (E) change the 
title or position of any Service Provider whose annual compensation is in excess of 
$100,000 or (F) terminate the employment or services of any Service Provider 
(other than for cause or as set forth on Section 1.01(a) of the Seller Disclosure 
Schedule); 

(viii) (A) prepare or file any Tax Return inconsistent with past practice in 
any material respects or, on any such Tax Return, take any position, make any 
election, or adopt any method that is inconsistent with positions taken, elections 
made or methods used in preparing or filing similar Tax Returns in prior periods, 
(B) file any amended Tax Return, (C) settle or compromise any claim related to 
material Taxes, (D) enter into any closing agreement relating to Taxes, (E) 
otherwise settle any dispute relating to material Taxes, (F) surrender any right to 
claim a Tax refund, offset or other reduction in a material Tax liability, or (G) 
request any ruling or similar guidance with respect to Taxes; 

(ix) make any change to its methods of financial accounting, except as 
required by changes in GAAP or Applicable Law; 

(x) adopt a plan or agreement of complete or partial liquidation or 
dissolution;  

(xi) abandon or discontinue rail service over any track or facilities over 
which any Company Group member operates or conducts its Business as of the date 
of the Agreement; 

(xii) other than permits, licenses, leases, or easements in the ordinary 
course of business that do not directly affect the normal transportation of freight 
(including utility, pipe and wire crossing, roadway crossing, permits to enter and 
similar agreements, but excluding mineral rights leases), grant to any Person any 
easement, license, trackage rights, haulage rights or other right to use, access or 
operate over, interchange or handle rail cars or to provide service to customers on, 
over or along any track, facilities or other property owned or operated by any 
Company Group member; 

(xiii) enter into, amend or otherwise modify a Collective Bargaining 
Agreement; 
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(xiv) enter into any neutrality agreement or grant voluntary recognition to 
any labor union or labor organization as representative of any Company 
Employees; 

(xv) incur any Indebtedness or grant any Liens (other than a Permitted 
Lien); 

(xvi) other than in the ordinary course of business, (A) accelerate 
receivables, (B) delay payables, or (C) change in any material respect its practices 
in connection with the payment of payables or the collection of receivables; or  

(xvii) agree or commit to do any of the foregoing. 

Section 5.02 Certain Filings.  Seller and Buyer shall cooperate with one another (a) in 
determining whether any action by or in respect of, or filing with, any Governmental Authority is 
required, or any actions, consents, approvals or waivers are required to be obtained from parties to 
any Contracts with Material Customers or Material Suppliers, in connection with the 
consummation of the transactions contemplated by this Agreement and (b) in taking such actions 
or making any such filings, furnishing information required in connection therewith and timely 
seeking to obtain any such actions, consents, approvals or waivers. 

Section 5.03 Efforts; Further Assurances. 

(a) Subject to the terms and conditions of this Agreement, Buyer and Seller shall use 
their Commercially Reasonable Efforts to take, or cause to be taken, all actions and to do, or cause 
to be done, all things necessary or desirable under Applicable Laws to consummate the transactions 
contemplated by this Agreement, including obtaining and maintaining all approvals, waivers, 
consents, registrations, permits, authorizations and other confirmations required to be obtained 
from any Governmental Authority or other third party to consummate the transactions 
contemplated by this Agreement; provided, however, that Seller shall not be required to pursue the 
NS Waiver but shall be required to cooperate with Buyer and facilitate any discussions between 
Buyer and NS to the extent that Buyer, at its sole option, seeks to obtain the NS Waiver. 

(b) From the date hereof until the Closing, subject to Applicable Law relating to the 
sharing of information, each Party shall (i) as promptly as practicable, furnish the other Party with 
copies of all documents (including documents containing Confidential Information to the extent 
subject to a protective order from the applicable Governmental Authority permitting disclosure 
and sharing thereof, but excluding documents for which confidential treatment against disclosure 
and sharing thereof has been requested or given by the applicable Governmental Authority) and 
correspondence (A) prepared by or on behalf of such Party for any Governmental Authority; and 
(B) received by or on behalf of such Party from any Governmental Authority, in each case in 
connection with any such consent, authorization, order or approval (including any documents 
submitted to or received from the STB relating to the Voting Trust) and, for the avoidance of doubt, 
excluding any interactions between Seller or the Company Group members and any Governmental 
Authority in the ordinary course of business; provided, however, that materials may be redacted 
(x) to remove references concerning the valuation of the Business to be acquired hereunder, (y) as 
necessary to comply with contractual obligations, and (z) as necessary to address reasonable 
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attorney-client or other privilege or confidentiality concerns, (ii) afford the other Party opportunity, 
in advance, to review, comment on and participate in any correspondence, pleading or filing 
prepared by or on behalf of such Party for any Governmental Authority, and (iii) use Commercially 
Reasonable Efforts to consult with and keep the other Party informed as to the status of such 
matters.  Further, prior to the Closing, no Party shall, nor shall it permit any of its Representatives 
to, meet or engage in material conversations with any Governmental Authority or Representative 
of such Governmental Authority in connection with obtaining any such consent, authorization, 
order and approval unless it consults with the other Party in advance and, to the extent not 
precluded by Applicable Law or regulation or exempted by this Agreement, offers the other Party 
the opportunity to participate in such meeting or conversation.  Neither Seller nor Buyer shall, and 
each shall cause its Affiliates and Representatives not to, take, or cause to be taken, any action that 
it is aware or should reasonably be aware would have the effect of delaying, impairing or impeding 
the receipt of any consent, authorization, order or approval of any Governmental Authorities, 
including the STB Approval, or the NS Waiver. 

(c) Seller and Buyer agree, and Seller, prior to the Closing, and Buyer, after the 
Closing, agree to cause the Company Group members, to execute and deliver such other 
documents, certificates, agreements and other writings and to take such other actions as may be 
necessary or desirable in order to consummate or implement expeditiously the transactions 
contemplated by this Agreement.  Seller shall not, and shall cause its Affiliates not to, take any 
action which is intended to or which would reasonably be expected to adversely affect the ability 
of Buyer to obtain (or cause delay in obtaining) the STB Approval.  

Section 5.04 Access. 

(a) From the date hereof until the Closing Date, Seller shall, (i) provide Buyer, the 
Financing Sources, the R&W Insurers and their respective Representatives reasonable access 
during Working Hours to the premises, personnel, properties, assets and copies of books and 
records (including Tax records), Contracts and other documents and data, of the Company Group; 
(ii) furnish to Buyer, the Financing Sources, the R&W Insurers and their respective 
Representatives such financial and operating data and any other information relating to the 
Company Group and in the possession of Seller or the Company Group members as such Persons 
may reasonably request; and (iii) instruct the employees, counsel and financial advisors of the 
Company Group to cooperate with Buyer in its investigation of the Company Group.  Any 
investigation pursuant to this Section 5.04 shall be conducted in such manner as not to interfere 
unreasonably with the conduct of the Company Group.  Seller shall not, and shall cause the 
Company Group not to, take actions or omit to take actions which would reasonably be expected 
to impede, prevent or delay Buyer’s due diligence investigation of the Company Group.  
Notwithstanding the foregoing, Seller shall not be required to provide or cause to be provided 
access to or disclose or cause to be disclosed information where such access or disclosure would 
jeopardize the attorney-client or other privilege or contravene any Applicable Law; provided, that, 
in each such case, Seller shall provide Buyer with a reasonably detailed description of the 
information not provided and cooperate in good faith to design and implement alternative 
disclosure arrangements (including, to the extent applicable, entry into a joint defense agreement) 
to enable Buyer to evaluate any such information.  All information provided or obtained pursuant 
to this Section 5.04 shall be kept confidential by Buyer, the Financing Sources, the R&W Insurers 
and their respective Representatives in accordance with the Confidentiality Agreement.   
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(b) From the date hereof until the Closing Date, without Seller’s prior written consent, 
Buyer shall not, and shall cause its Affiliates not to, contact any customers, vendors or suppliers 
of, or other third parties having business relationships with, the Company Group members, 
provided that if Seller provides its written consent, any such contact shall be conducted in 
compliance with the terms of the Confidentiality Agreement and Representatives of Seller shall be 
entitled to reasonable notice of, and participation in, all such meetings.  Notwithstanding the 
foregoing, this Section 5.04(b) shall not restrict Buyer or its Affiliates from (x) any such contact 
that does not relate to the Company Group, this Agreement or the transactions contemplated hereby 
or (y) relates to discussions with respect to the NS Waiver.  

Section 5.05 Notices of Certain Events. 

(a) Seller shall promptly notify Buyer of each of the following events if such event 
occurs prior to the Closing:  (i) any notice or other communication from any Person alleging that 
the consent of such Person is or may be required in connection with the transactions contemplated 
by this Agreement and (ii) any notice or other communication from any Governmental Authority 
in connection with the transactions contemplated by this Agreement (to the extent notification 
thereof to Buyer is permitted by such Governmental Authority). 

(b) Buyer shall promptly notify Seller of each of the following events if such event 
occurs prior to the Closing:  (i) any notice or other communication from any Person alleging that 
the consent of such Person is or may be required in connection with the transactions contemplated 
by this Agreement and (ii) any notice or other communication from any Governmental Authority 
in connection with the transactions contemplated by this Agreement (to the extent notification 
thereof to Seller is permitted by such Governmental Authority). 

(c) Notwithstanding anything to the contrary herein, a Party’s good faith failure to 
comply with this Section 5.05 shall not provide the other Party the right not to effect the 
transactions contemplated by this Agreement. 

Section 5.06 Public Announcements; Confidentiality.   

(a) No Party shall, and no Party shall permit its Representatives to, without the prior 
written consent of the other Party, issue any press release or make any other public announcement 
relating to this Agreement or the transactions contemplated hereby, except to the extent required 
by Applicable Law or any regulatory or supervisory body or the rules of any securities exchange 
to which the disclosing Party is subject.  The Parties acknowledge that Buyer intends to file this 
Agreement with the U.S. Securities and Exchange Commission and that it will omit the Disclosure 
Schedule and exhibits from such filing.  If the U.S. Securities and Exchange Commission requests 
to receive a copy of any omitted Disclosure Schedule or exhibit, Buyer shall promptly notify Seller 
in writing and Buyer shall redact all commercially sensitive information from any Disclosure 
Schedule provided to the U.S. Securities and Exchange Commission, in each case, to the extent 
permitted by Applicable Law as determined by outside legal counsel of Buyer or its Affiliates. 

(b) Upon the Closing, the Confidentiality Agreement shall automatically terminate in 
its entirety.  From and after the Closing Date, except as otherwise consented to by the Party to 
which such Confidential Information belongs, each Party agrees that it will not, whether directly 
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or indirectly through an Affiliate or otherwise, disclose any Confidential Information of the other 
Party for any reason or purpose whatsoever or, with respect to Seller, use any Confidential 
Information of Buyer (including Confidential Information of the Company Group) for any 
purposes other than in connection with the transactions contemplated by this Agreement and the 
other Transaction Agreements, except for disclosures: (i) to Affiliates of such Party and such 
Party’s and its Affiliates’ Representatives (and, with respect to Buyer, Fortress Investment Group 
LLC, its Affiliates and their respective Representatives) and as otherwise may be proper in the 
course of performing such Party’s obligations, or enforcing such Party’s rights, under this 
Agreement or any other Transaction Agreement; provided, however, that each such Person to 
whom Confidential Information is disclosed is informed of the confidential nature of such 
Confidential Information, agrees to hold such Confidential Information confidential (provided, 
that any third party to whom Confidential Information is disclosed agrees in writing to be bound 
by the provisions of this Section 5.06(b) or is bound by other customary confidentiality 
obligations) and that such Party remains liable for any breach of this provision by such Persons 
and (ii) required by Applicable Law or any regulatory or supervisory body or the rules of any 
securities exchange to which the disclosing Party is subject; provided, however, that such Party 
shall (to the extent permitted by Applicable Law) provide the other Party with prompt notice of 
any such requirement to enable such other Party to seek an appropriate protective order or 
confidential treatment and shall disclose only that portion of such Confidential Information so 
required to be disclosed. 

Section 5.07 Termination of Related Party Agreements.  On or prior to the Closing, Seller 
shall, and shall cause each Company Group member and their respective Affiliates to, terminate 
the Related Party Agreements set forth on Section 5.07 of the Seller Disclosure Schedule, and to 
cause all liabilities of each Company Group member and each counterparty thereunder to be 
terminated in full, in each case without further liability or obligation (contingent or otherwise) of 
Buyer and its Affiliates (including the Company Group members) effective upon the Closing. 

Section 5.08 Directors and Officers. 

(a) From and after the Closing until the sixth anniversary of the Closing, Buyer shall 
cause each of the Company Group members to maintain in effect and continue to provide to the 
fullest extent permitted by Applicable Law all rights to indemnification, advancement of expenses, 
exculpation and other limitations on liability currently existing in favor of any current or former 
Representative of the Company (including any predecessors thereof) under, and in no event on 
terms less favorable than, those contained in the Organizational Documents of each Company 
Group member in effect on the date of this Agreement; provided, however, that no such 
Representative shall be indemnified for any expenses, liabilities and losses suffered that are 
attributable to such Representative’s fraud, gross negligence, willful misconduct or knowing 
violation of Applicable Law or for any present or future breaches of any representations, warranties 
or covenants by such Representative contained in the Organizational Documents of any Company 
Group member or in any other agreement with the Company.  At Closing, the Company shall 
purchase (at Buyer’s sole cost and expense) a fully paid-up “tail” policy with respect to the existing 
directors’ and officers’ liability insurance policies of the Company covering all current members 
of the board of directors, managers and officers of the Company for a period of six years following 
the Closing Date.  Buyer hereby covenants and agrees not to knowingly take or fail to take, and to 
take commercially reasonable steps to cause the Company not to take or fail to take, any action 
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which would reasonably be expected to result in the termination, cancellation, rescission or other 
adverse consequence with respect to the coverage provided by such tail policy(ies).   

(b) In the event that Buyer, the Company Group members or any of their respective 
successors or assigns (i) consolidates with or merges into any other Person and is not the 
continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers or 
conveys all or a majority of its properties and assets to any Person, then in each such case, proper 
provision shall be made so that the successors and assigns of Buyer or the applicable Company 
Group member, as the case may be, shall succeed to and be bound by the obligations set forth in 
this Section 5.08. 

(c) The obligations of Buyer under this Section 5.08 shall not be terminated or 
modified in such a manner as to materially and adversely affect any Representative of the 
Company to whom this Section 5.08 applies without the written consent of such affected 
Representative of the Company (it being expressly agreed that each Representative of the 
Company shall be a third-party beneficiary of this Section 5.08). 

Section 5.09 R&W Insurance Policy.  At Buyer’s election, Buyer may obtain a buy-side 
representation and warranty insurance policy and binder related to this Agreement (including any 
excess policies and related binders, the “R&W Insurance Policy”).  To the extent Buyer obtains 
an R&W Insurance Policy, Buyer will pay the required deposit fee and all other payments or fees 
and take all necessary actions to bind Buyer’s coverage under the R&W Insurance Policy.  If Buyer 
obtains an R&W Insurance Policy, Buyer shall (a) provide Seller with a reasonable opportunity to 
review the R&W Insurance Policy and ensure that the R&W Policy contains a waiver by the insurer 
of the insurer’s rights to bring any claim against Seller and any of its Affiliates and their respective 
directors, officers, and employees by way of subrogation, claim for contribution, or otherwise 
(other than in the case of Fraud committed by Seller), and that such Persons shall be third-party 
beneficiaries of such waiver before binding coverage and (b) provide Seller with a true and 
complete copy of the final and issued R&W Insurance Policy as soon as reasonably practicable 
following the Closing.  Seller shall, and shall cause the Company Group to, cooperate with Buyer, 
its Affiliates and their respective Representatives with respect to Buyer’s procurement of the R&W 
Insurance Policy, including by providing assistance with Buyer in conducting its diligence 
investigation of the Company Group and providing to Buyer or its Affiliates any diligence 
information required or desirable to address and remove any conditional exclusions under the 
R&W Insurance Policy.  If the R&W Insurance Policy is issued, Buyer shall not, without Seller’s 
prior written consent (such consent not to be unreasonably withheld, conditioned or delayed), 
cancel, modify or amend the R&W Insurance Policy in any manner adverse to Seller or its partners.  
For the avoidance of doubt, Buyer acknowledges and agrees that obtaining the R&W Insurance 
Policy is not a condition to the obligation of Buyer to consummate the Closing and Buyer shall 
remain obligated, subject only to the satisfaction or waiver of the conditions set forth in Article 8 
of this Agreement, to consummate the transactions contemplated by this Agreement.   

Section 5.10 Financing Cooperation.  

(a) Buyer will take (or cause to be taken) all reasonable actions and do (or cause to be 
done) all reasonable things within its control that are necessary to obtain the Equity Financing 
contemplated by the Equity Commitment Letter, including fully enforcing its rights under the 
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Equity Commitment Letter in the event of a breach thereof by the Equity Investor in accordance 
with the terms and subject to the conditions thereof. Buyer shall reasonably cooperate with the 
Company and Seller in connection with any reasonable actions that Seller deems necessary to 
enforce Seller’s rights as a third party beneficiary under the Equity Commitment Letter; provided 
that in no event shall Buyer or any of its Affiliates be required to file a lawsuit against the Equity 
Investor or any of its Affiliates other than a lawsuit to enforce the terms of the Equity Commitment 
Letter.  Buyer will provide Seller prompt notice of (i) any material breach or material default (or 
any event or circumstance that, with or without notice, lapse of time or both, would reasonably be 
expected to give rise to any material breach or material default) by any party to the Equity 
Commitment Letter of which Buyer becomes aware, and (ii) the receipt of (A) any written notice 
or (B) other communication, in each case from the Equity Investor with respect to any (x) material 
breach, material default, termination, or repudiation by any party to the Equity Commitment Letter 
of any provision of the Equity Commitment Letter, or (y) material dispute or disagreement between 
or among any parties to the Equity Commitment Letter, in each case with respect to the obligation 
to fund the Equity Financing at the Closing; provided, in each case, that neither Buyer nor any of 
its Affiliates shall be under any obligation to disclose any information that is subject to attorney 
client or similar privilege or otherwise would violate or contravene any law, rule, regulation.  As 
soon as reasonably practicable, Buyer will use Commercially Reasonable Efforts to provide any 
information reasonably requested by Seller relating to any circumstances referred to in clause (i) 
or clause (ii) of the immediately preceding sentence.  Before the Closing or earlier termination of 
this Agreement, Buyer will not, without Seller’s prior written consent, agree to, or permit, any 
amendment or modification of, or waiver under, the Equity Commitment Letter, except as would 
not prevent or materially delay the Closing or adversely affect Buyer’s ability to fund its 
obligations hereunder. Buyer shall promptly deliver to Seller copies of any such permitted 
amendment or other modification of the Equity Commitment Letter and for purposes of this 
Agreement, references to “Equity Commitment Letter” shall include such document as permitted 
or required by this Section 5.10(a) to be amended, restated, replaced, supplemented or otherwise 
modified or waived, in each case from and after such amendment, restatement, replacement, 
supplement or other modification or waiver and references to “Financing” herein shall include and 
mean the financing contemplated by the Equity Commitment Letter as so amended, replaced, 
supplemented or otherwise modified, as applicable. 

(b) Before the Closing or earlier termination of this Agreement, Buyer shall not agree 
to or permit any termination, amendment or other modification of the Debt Commitment Letter if 
such termination, amendment, or modification (i) reduces the aggregate amount of the Debt 
Financing available thereunder to an amount that, when combined with other reasonably available 
sources of funds, including the Equity Financing, would be less than an aggregate cash amount 
sufficient for Buyer to consummate the transactions contemplated by this Agreement, including 
the payment of the Estimated Closing Purchase Price, and the payment of all associated costs and 
expenses for which Buyer is responsible pursuant hereto or (ii) imposes new or additional 
conditions or otherwise modifies any of the conditions to consummate the Debt Financing as set 
forth in the Debt Commitment Letter (provided as of the date hereof) or any other terms in a 
manner that would reasonably be expected to (x) materially delay or prevent the Closing or (y) 
make the timely funding of the Debt Financing or satisfaction of the conditions to consummate the 
Debt Financing under the Debt Commitment Letter materially less likely to occur, other than in 
each case (A) a waiver of any closing conditions by any Debt Financing Source or any agent 
thereof or (B) to add lenders, lead arrangers, bookrunners, syndication agents or similar entities 
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who had not executed the Debt Commitment Letter as of the date hereof.  Buyer shall promptly 
deliver to Seller copies of any such permitted amendment or other modification of the Debt 
Commitment Letter and for purposes of this Agreement, references to “Debt Commitment Letter” 
shall include such document as permitted or required by this Section 5.10(b) to be amended, 
restated, replaced, supplemented or otherwise modified or waived, in each case from and after 
such amendment, restatement, replacement, supplement or other modification or waiver and 
references to “Financing” herein shall include and mean the financing contemplated by the Debt 
Commitment Letter as so amended, replaced, supplemented or otherwise modified, as applicable.  
Buyer will use Commercially Reasonable Efforts to (i) take (or cause to be taken) all reasonable 
actions and (ii) do (or cause to be done) all reasonable things within its control that are necessary 
to obtain the Debt Financing on the terms and conditions described in the Debt Commitment Letter.  
Buyer will keep Seller reasonably informed on a current basis and in reasonable detail of material 
developments in respect of the Debt Financing. 

(c) From the date hereof until the Closing Date, Seller shall, and shall cause the 
Company Group members (and its and their respective Representatives) to, at Buyer’s sole cost 
and expense, provide such cooperation reasonably requested by Buyer or any of its Affiliates or 
Representatives in connection with the arrangement of any Financing, including Commercially 
Reasonable Efforts to: (i) as promptly as reasonably practicable furnish Buyer with documentation 
and other information of Seller and the Company Group members as required under applicable 
“know your customer” and anti-money laundering rules and regulations, including the Patriot Act, 
in each case, that has been reasonably requested in writing by Buyer not less than five Business 
Days prior to the Closing Date, (ii) facilitate the pledging of collateral and the granting of security 
interests to the extent required in connection with the Financing and reasonably requested by Buyer 
(in each case, subject to and only effective upon the occurrence of the Closing), including to deliver 
any original stock certificates and related powers and any original promissory notes and related 
powers, and execute and deliver (and assist with the production of factual information required in 
connection with) any credit agreement, indenture, pledge and security documents, perfection 
certificates, mortgages, deeds of trust, hedging agreements, legal opinions reasonably requested 
(including on behalf of the Financing Sources), legal opinion support certificates or other definitive 
financing documents or other documents related to the Financing (including schedules, insurance 
certificates and evidence of corporate authority) as may be reasonably requested by the Buyer, (iii) 
participation by senior management of Seller and the Company Group in, and assistance with, (A) 
the preparation of rating agency presentations, (B) meetings with rating agencies, roadshows, due 
diligence sessions, drafting sessions and meetings with prospective Financing Sources and (C) the 
preparation of confidential information memoranda, investor presentations, lender presentations, 
roadshow presentations and similar customary documents as may be reasonably requested by 
Buyer or any Financing Source (including reviewing and commenting on Buyer’s draft of a 
business description to be included in marketing materials or offering documents), in each case, 
with respect to information relating to Seller and the Company Group in connection with 
customary marketing efforts of Buyer for all or any portion of the Financing (collectively, the 
“Marketing Material”), (iv) provide reasonable and customary authorization letters, 
confirmations and undertakings to the Financing Sources authorizing the distribution of 
information relating to Seller and the Company Group to prospective Financing Sources (including 
with respect to the presence or absence of material non-public information and accuracy of the 
information contained therein) and subject to customary confidentiality provisions, (v) cause the 
Company’s auditors to (including by providing any customary representation letters requested by 
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Seller’s independent auditors) deliver customary consents (including consents of accountants for 
use of their reports in any materials relating to the Financing) and comfort letters (including 
“negative assurance” and “change period” comfort) with respect to the financial information 
relating to the Company and its Subsidiaries as reasonably requested by the Financing Sources and 
to attend accounting due diligence sessions and to provide consents for the use of their reports in 
any materials or disclosures relating to the Financing, (vi) provide reasonably requested 
information relating to the compliance by Seller and the Company Group with applicable 
government laws and regulations, (vii) furnish Buyer with the financial statements and other 
information described in Section 5.11, and (viii) allow the usual and customary use of the logos of 
Seller and the Company Group in connection with the Financing (provided that such logos shall 
be used solely in a manner that is not intended or reasonably likely to harm, disparage or otherwise 
adversely affect Seller’s or any Company Group member’s reputation or goodwill), subject to 
Seller’s prior approval of such materials; provided, however, that nothing herein shall require 
Seller, the Company Group members or any of their respective Representatives or Affiliates to 
take any action that would be effective prior to the Closing Date or to the extent it would, in Seller’s 
reasonable judgment, interfere unreasonably with the business or operations of Seller or its 
Affiliates (including the Company Group members). Seller and Company shall as promptly as 
reasonably practicable deliver the Required Information and shall use Commercially Reasonable 
Efforts to promptly notify Buyer in the event Seller or Company becomes aware such Required 
Information contains an untrue statement of a material fact regarding the Company and its 
Subsidiaries (or omits any material fact regarding the Company and its Subsidiaries necessary to 
make such Required Information not misleading under the circumstances).  

(d) Neither Seller nor any of its Affiliates (including the Company Group members) 
shall be required to pay any commitment or other similar fee or make any other payment or incur 
any other liability or provide or agree to provide any indemnity in connection with the Financing 
or any of the foregoing that would be effective prior to the Closing Date or would be treated as a 
Closing Transaction Expense.  None of Seller, its Affiliates or their respective Representatives 
shall be required to (i) execute or enter into or perform any Contract that is not contingent upon 
the Closing Date or that would be effective prior to the Closing Date (other than as contemplated 
under Section 5.10(c)), (ii) adopt resolutions approving the agreements, documents and 
instruments pursuant to which the Financing is obtained or take any corporate actions prior to the 
Closing Date to permit the consummation of the Financing, (iii) provide in connection with the 
Financing any information the disclosure of which is prohibited or restricted under Applicable 
Law or is legally privileged (provided that Seller, as applicable, shall use Commercially 
Reasonable Efforts to make substitute arrangements or permit such disclosure in a manner that 
would not result in the loss or waiver of any such attorney-client privilege), (iv) take any action 
which would result in either Seller, its Affiliates or any of their respective Representatives 
incurring any liability with respect to the matters relating to the Financing or cause any director, 
officer or employee of Seller, its Affiliates or their respective Representatives to incur any personal 
liability in connection with the Financing, or (v) other than with respect to current or historical 
financial information required to be furnished pursuant to Section 5.10(c), provide (A) pro forma 
financial information, including pro forma cost savings, synergies, capitalization or other pro 
forma adjustments desired to be incorporated into any pro forma financial information, (B) any 
description of all or any component of the Financing (including any such description to be included 
in any liquidity or capital resources disclosure or any “description of notes”), (C) projections, risk 
factors or other forward-looking statements relating to all or any component of the Financing, or 
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(D) any solvency certificate or similar certification or representation (which items (A) through (D) 
shall be the sole responsibility of Buyer).  None of Seller, the Company Group members, or any 
of their respective Representatives or Affiliates shall be required to make any representation, 
warranties or certifications in connection with the Financing as to which, after the use of 
Commercially Reasonable Efforts to cause such representation, warranty or certification to be true, 
such Person has in its good faith determined that such representation, warranty or certification is 
not true.  Seller shall be given a reasonable opportunity to review and comment on any financing 
documents and review any materials that are to be presented during any meetings conducted in 
connection with the Financing, and Buyer shall give due consideration to all reasonable additions, 
deletions or changes suggested thereto by Seller.  

(e) Buyer acknowledges and agrees that Seller will not, except as set forth in this 
Agreement, have any liability to any Person under or in connection with, the arrangement of the 
Financing that Buyer may raise in connection with the transactions contemplated by this 
Agreement.  Buyer shall promptly, upon request by Seller (including following a valid termination 
of this Agreement in accordance with Article 9), reimburse Seller for all reasonable and 
documented out-of-pocket costs and expenses (including reasonable and documented out-of-
pocket attorneys’ fees) incurred by Seller and the Company Group members in connection with 
the cooperation of Seller and its Affiliates contemplated by this Section 5.10 and shall indemnify 
and hold harmless Seller, the Company Group members, and their respective Representatives from 
and against any and all Damages suffered or incurred by any of them of any type in connection 
with the arrangement of the Financing, except to the extent such Damages arise from or in 
connection with gross negligence, willful misconduct or Fraud by Seller, the Company Group 
members of their respective Representatives. 

(f) Notwithstanding anything to the contrary in this Agreement, the condition set forth 
in Section 8.02(b), as it applies to Seller’s obligations under this Section 5.10, shall be deemed 
satisfied unless Seller willfully fails to perform its obligations under this Section 5.10 and such 
willful failure to perform has been the primary cause of the Financing not being obtained. 

Section 5.11 Financial Statement Assistance.  As soon as reasonably practicable after the 
end of each calendar quarter ending prior to the Closing Date (commencing with the calendar 
quarter ending June 30, 2025), Seller shall deliver to Buyer an unaudited consolidated balance 
sheet for the Company Group as of the last day of such calendar quarter and the related unaudited 
statements of income, equity and cash flows for the three-month period then ended and for the 
same period in the comparative prior year.  Each of the financial statements delivered by Seller 
pursuant to this Section 5.11 shall be prepared in accordance with GAAP applied on a consistent 
basis (subject to the absence of footnote disclosures or the Company’s customary year-end 
adjustments).  In addition to the foregoing, from the date hereof until the Closing Date, Seller shall, 
and shall cause its Affiliates (including, prior to Closing, the Company Group) to, provide Buyer 
and its Affiliates with reasonable assistance and good faith cooperation and copies of all existing 
financial and other records related to the Company Group to the extent reasonably requested by 
Buyer or any of its Affiliates to prepare (or have prepared) filings and financial statements and the 
notes thereto for the calendar years ended December 31, 2024 and 2023 and each calendar quarter 
ending after the date hereof up to and including the first calendar quarter ending immediately 
following the Closing Date (including, to the extent reasonably requested by Buyer, by providing 
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any customary management representation letters).  For the avoidance of doubt, preparation of 
audited financial statements shall not be a condition to Closing. 

Section 5.12 FCC Licenses.  Buyer and Seller shall cooperate to obtain the consent of the 
United States Federal Communications Commission (“FCC”) pursuant to 47 U.S.C. § 310(d) and 
47 C.F.R. § 1.948 for the transfer of control of the radio license authorizations set forth on Section 
5.12 of the Seller Disclosure Schedule (“FCC Licenses”) to the Voting Trust.  At least 10 days 
before the Closing, Seller shall initiate the electronic filing of FCC Form 603, “FCC Application 
for Assignments of Authorization or Transfers of Control,” through the FCC’s Universal Licensing 
System, for each FCC License.  Buyer shall reimburse Seller for the filing fees associated with 
such applications.  Buyer shall arrange for the Voting Trust to electronically approve and sign the 
FCC Form 603 applications through the Universal Licensing System and, within 30 days after the 
Closing Date, notify the FCC of the consummation of the transfer of control of each FCC License 
through the filing of FCC Form 603, Schedule D. 

Section 5.13 Further Assurances.  From and after the Closing, each of Buyer, Seller and 
the Company shall use Commercially Reasonable Efforts from time to time to execute and deliver 
at the reasonable request of the other Party such additional documents and instruments, and to take, 
or refrain from taking, such other actions, as may be reasonably required to give effect to this 
Agreement and the transactions contemplated hereby. 

Section 5.14 Books and Records; Company Data.   

(a) Upon the Closing, by operation of the transactions contemplated hereby and 
without any other action required by Seller, Buyer or their respective Affiliates (including the 
Company Group members), the Company Group members shall be deemed to own all Company 
Books and Records and all Company Data, and Seller shall deliver or cause to be delivered to the 
trustee of the Voting Trust all Company Books and Records and all Company Data in Seller’s 
possession.   

(b) On and after the Closing Date, Buyer will, and will cause the Voting Trust and the 
Company Group members (including by causing any acquiror, successor or assignee of all or any 
part of the Company Group members or their respective businesses) to, (i) maintain the Company 
Books and Records for a period of six years (subject to the earlier disposal procedures in this 
Section 5.14(b)); (ii) for such six year period, upon reasonable written notice and during Working 
Hours, afford to Seller and its agents reasonable access to (A) properties, copies of Company 
Books and Records for the period prior to Closing and (B) employees and auditors of the Company 
Group, in each case to the extent necessary to permit Seller to perform or satisfy any legal, 
accounting, Tax or regulatory obligation relating to any period on, before or that includes the 
Closing Date; provided, in each case, that any information obtained by Seller or its agents shall be 
deemed Confidential Information.  Notwithstanding the foregoing, Buyer shall not be required to 
provide access or disclose information to the extent that such access or disclosure would jeopardize 
the attorney-client privilege or contravene any Applicable Law. Notwithstanding such six-year 
period, Buyer or its Affiliates shall be entitled to dispose of any original of the Company Books 
and Records, provided, that before Buyer or its Affiliates shall dispose of any such originals, Buyer 
shall and shall cause its Affiliates to give at least 30 days’ prior written notice of such intention to 
dispose of any such Company Books and Records to Seller, and Seller and its Affiliates shall be 
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given an opportunity, at their cost and expense, to remove and retain all or any part of such 
Company Books and Records as they may elect upon reasonable written notice to Buyer. 

Section 5.15 Pre-Closing Restructuring.  Prior to the Closing Date, Seller shall cause the 
applicable Company Group members to undertake the pre-closing restructuring steps (the “Pre-
Closing Restructuring”) as contemplated by that certain Distribution and Redemption 
Agreement, the form of which is attached as Exhibit D (the “Distribution and Redemption 
Agreement”). Seller shall deliver to Buyer evidence of the consummation of the Pre-Closing 
Restructuring reasonably satisfactory to Buyer. 

Section 5.16 Exclusivity.  During the period from the date of this Agreement until the 
Closing or the earlier termination of this Agreement pursuant to Section 9.01, Seller shall not, and 
shall cause the Company Group not to, and shall cause their respective Affiliates, officers, 
directors, employees, consultants, financial advisors, attorneys, accountants and other 
Representatives not to, directly or indirectly, (a)  solicit, initiate, engage or participate in 
discussions or negotiations with any Person (other than Buyer and its Affiliates and 
Representatives) with respect to, or enter into any agreement or accept any offer to consummate 
any (i) merger or consolidation involving any Company Group member, (ii) sale of any material 
asset of any Company Group member, (iii) sale of the Shares or any other Equity Interests of any 
Company Group member (or any rights to acquire securities convertible into or exchangeable for, 
such Equity Interests) or (iv) similar transactions or business combinations (including pursuant to 
a licensing arrangement) for the acquisition of any Company Group member or its business or 
assets or (b) furnish any information with respect to, assist or participate in or facilitate in any 
other manner any effort or attempt by any Person (other than Buyer and its Affiliates and 
Representatives) to do or seek to do any of the foregoing.  Seller shall promptly notify Buyer if 
any Person makes any such proposal, offer, inquiry or contact with respect to any of the foregoing 
(whether solicited or unsolicited).  Further, Seller shall, and shall cause each Company Group 
member to, and shall cause their respective Affiliates, officers, directors, employees, consultants, 
financial advisors, attorneys, accountants and other Representatives to, immediately cease and 
cause to be terminated all existing discussions, negotiations and other communications with any 
Person conducted heretofore with respect to any matter described in the foregoing clauses (a) and 
(b). 

ARTICLE 6 
EMPLOYEE MATTERS  

Section 6.01 Employment Severance.  Buyer shall (or shall cause one of its Affiliates to) 
provide employees who are actively employed by the Company Group immediately prior to the 
Closing and who remain employed by the Company Group through the Closing (the “Continuing 
Employees”) that are terminated without cause (as determined by Buyer in its reasonable 
discretion) by Buyer or one of its Affiliates following the Closing and on or prior to December 31, 
2026, with eligibility for the following severance benefits, in each case, subject to such employee’s 
valid execution and non-revocation of a separation agreement in form and substance reasonably 
satisfactory to Buyer that includes a general release of claims that is provided to such Continuing 
Employee by Buyer at the time of such termination and continued compliance with any ongoing 
covenants relating to the Company Group, Buyer and their respective Affiliates: (a) continued 
payment of such Continuing Employee’s then-current annual base salary, payable in accordance 
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with customary payroll practices from the applicable termination date through December 31, 2026; 
(b) such Continuing Employee’s annual cash bonus and profit sharing payment for the fiscal year 
of such termination with the amount to be not less than the Continuing Employee’s annual cash 
bonus and profit sharing payment for the prior fiscal year, payable on the date annual cash bonuses 
and profit sharing payments are otherwise paid to other similarly-situated eligible employees, 
provided that the foregoing shall not take into account any amounts received in connection with 
any phantom stock or equity-based incentive plans of Seller or any of its Affiliates; and (c) if such 
Continuing Employee is eligible for and timely elects to continue such Continuing Employee’s 
health and dental coverage under COBRA, the COBRA premiums for such employee less active 
employee rates (which shall be payable by such Continuing Employee) until December 31, 2026 
(or if earlier, until the date such Continuing Employee becomes eligible to be covered under a 
subsequent employer’s group health insurance plan or such Continuing Employee is no longer 
eligible for COBRA); provided, that the Service Providers set forth on Section 6.01 of the Seller 
Disclosure Schedule shall not be entitled to the foregoing benefits.  In lieu of terminating any 
Continuing Employee and paying the foregoing severance benefit, Buyer may elect to retain such 
Continuing Employee as an employee of the Company Group through December 31, 2026 and 
provide the same payments contemplated by Section 6.01(a) and Section 6.01(b) and continued 
access to the Company Group’s employee health and dental benefits, but exclude such Continuing 
Employee from the premises of the Company Group, withdraw any powers and duties vested in 
such Continuing Employee and instruct such Continuing Employee not to communicate orally or 
in writing with any suppliers, customers, employees, agents or Representatives of the Company 
Group.   

Section 6.02 Maintenance of Compensation and Benefits.  During the period commencing 
on the Closing Date and ending on December 31, 2026 (or if earlier, the date of the employee’s 
termination of employment with the Company Group), Buyer shall (or shall cause its Affiliates to) 
provide the Continuing Employees with: (a) aggregate annual cash compensation, including base 
salaries or hourly wages, as applicable, annual cash bonuses and profit sharing payments (but 
excluding any equity-based compensation, if any), which is at least equal in terms of amount to 
the aggregate annual cash compensation provided to such Continuing Employees as of the prior 
fiscal year, adjusted to reflect any adjustments in salaries or hourly wages, as applicable, since the 
end of the prior fiscal year to the Closing Date, and (b) employee health, welfare and retirement 
benefits (but excluding defined benefit plans, deferred compensation arrangements, retiree health, 
life or other welfare obligations, long-term incentive compensation, retention, severance, change 
in control, transaction bonuses and other similar non-recurring payments or benefits), that are 
substantially comparable in the aggregate to the employee health, welfare and retirement benefits 
provided to Continuing Employees as of immediately prior to the Closing Date.  

Section 6.03 Service Credit.  Buyer shall use Commercially Reasonable Efforts to grant to, 
or cause its Affiliates to grant to, each Continuing Employee credit for any service with, the 
Company Group for purposes of determining eligibility to participate in and vesting under each 
employee benefit plan sponsored or maintained by Buyer or any of its Affiliates in which such 
Continuing Employee is eligible to participate on or after the Closing Date (but excluding with 
respect to any defined benefit pension plan, deferred compensation plan, or retiree welfare plan or 
for purposes of retirement eligibility); provided, however, that (i) such credit shall not result in a 
duplication of benefits and (ii) such service shall not be recognized to the extent that such service 
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was not recognized under a similar Employee Benefit Plan in effect immediately prior to the 
Closing Date. 

Section 6.04 Pre-Existing Conditions and Co-Payments.  Buyer shall use Commercially 
Reasonable Efforts to or to cause its Affiliates to: 

(a) waive all limitations as to pre-existing conditions, exclusions, actively-at-work 
requirements and waiting periods with respect to participation and coverage requirements 
applicable to the Continuing Employees (and their eligible dependents) under any health and 
welfare plans in which the Continuing Employees are eligible to participate on or after the Closing 
Date other than limitations, actively-at-work requirements and waiting periods that are already in 
effect with respect to such employees and that have not been satisfied as of the Closing Date under 
any corresponding Employee Benefit Plan maintained for the Continuing Employees immediately 
prior to the Closing Date; and 

(b) provide each Continuing Employee with credit for the dollar amount of all 
co-payments, deductibles and similar expenses incurred by such Continuing Employee (or any 
covered dependent thereof) prior to the Closing Date in satisfying any applicable deductible or 
out-of-pocket requirements under any health and welfare plans in which such Continuing 
Employees are eligible to participate on or after the Closing Date in the plan year in which the 
Closing occurs. 

Section 6.05 Collective Bargaining Agreements. Buyer shall (or cause its Affiliates to) 
continue in place and abide by any Collective Bargaining Agreement covering a Company 
Employee as of the Closing Date, including the terms thereof governing any qualified retirement 
plan; provided, however, that Buyer and its Affiliates shall be entitled to (a) modify, amend, merge 
or consolidate any one or more such Collective Bargaining Agreements or (b) merge or consolidate 
any one or more Collective Bargaining Agreements with any one or more collective bargaining 
agreements to which Buyer or its Affiliates (other than the Company Group) is currently a party, 
so long as (x) such modification, amendment, merger or consolidation is ratified by the Company 
Employees covered by each respective Collective Bargaining Agreement in accordance with the 
terms thereof and the Railway Labor Act; and (y) the aggregate benefits (including hourly wages, 
bonus, paid time off and qualified retirement plan) provided to each Company Employee under 
such modified, amended, merged or consolidated collective bargaining agreement are at least 
substantially comparable to the aggregate benefits provided to each Company Employee under the 
respective Collective Bargaining Agreement to the extent required under Section 6.02.  For the 
avoidance of doubt, nothing in this Section 6.05 shall limit or prohibit Buyer or its Affiliates from 
negotiating, amending or terminating any collective bargaining agreements of Buyer or its 
Affiliates (other than the Collective Bargaining Agreements). 

Section 6.06 WARN Act.  Prior to the Closing, Seller shall provide Buyer a schedule which 
shall, as of the Closing Date, set forth a list of each Service Provider who has experienced an 
“employment loss” (as defined in WARN) involuntarily within the prior 90-day period, together 
with such Service Provider’s work location and employing entity. 

Section 6.07 Section 280G.  To the extent any “disqualified individual” (as such term is 
defined for purposes of Section 280G of the Code) of any Company Group member or their 



 

 56  

Affiliates (a “Disqualified Individual”) would be entitled to any payment or benefit as a result of 
or in connection with the transactions contemplated by the Transaction Agreements (either alone 
or upon the occurrence of any additional or subsequent events) and such payment or benefit would 
constitute an “excess parachute payment” under Section 280G of the Code or would result in the 
imposition of any excise Tax imposed under Section 4999 of the Code, the Company Group shall, 
as applicable, prior to the Closing: (a) obtain a binding written waiver (each, a “Section 280G 
Waiver”) from each Disqualified Individual of such Disqualified Individual’s right to receive any 
portion of such parachute payments that exceeds three times such Disqualified Individual’s “base 
amount” within the meaning of Section 280G(b)(3) of the Code less one dollar (collectively, the 
“Excess Parachute Payments”) to the extent such Excess Parachute Payments are not 
subsequently approved pursuant to a stockholder vote in accordance with the requirements of 
Section 280G(b)(5)(B) of the Code and Treasury Regulations Section 1.280G-1 thereunder (the 
“Section 280G Stockholder Approval Requirements”) and (b) solicit a vote of equityholders in 
a manner that satisfies the Section 280G Stockholder Approval Requirements in respect of the 
Excess Parachute Payments payable to all such Disqualified Individuals who have executed a 
Section 280G Waiver.  The Section 280G Waivers, calculations, disclosure, equityholder consents 
and any other documents prepared, issued, distributed, adopted or executed in connection with the 
implementation of this Section 6.07 shall be provided to Buyer no later than seven Business Days 
prior to the Closing Date and shall be subject to Buyer’s prior review and comment and the 
Company Group shall implement any reasonable comments provided by Buyer at least three 
Business Days prior to the Closing Date. To the extent any Excess Parachute Payments are not 
approved as contemplated above, such Excess Parachute Payments shall not be made or provided 
to the extent waived in the Section 280G Waivers.  At least one Business Day prior to the Closing 
Date, the Company Group, as applicable, shall deliver to Buyer written evidence of satisfaction of 
the requirements of this Section 6.07 or written notice of the nonsatisfaction thereof. 

Section 6.08 Discretionary Unit Program. 

(a) Buyer shall cause the Company to pay, subject to Section 6.08(c), from the 
Discretionary Unit Program Account to each Discretionary Unit Program Participant who is 
employed by the Company or any of its Subsidiaries as of the Closing Date, an amount equal to 
the portion of the Discretionary Unit Program Amount with respect to such Discretionary Unit 
Program Participant payable upon Closing as set forth on the Discretionary Unit Program 
Schedule, through a special payroll of the Company no later than seven Business Days following 
the Closing Date.   

(b) After the first anniversary of the Closing Date, Buyer shall cause the Company to 
pay, subject to Section 6.08(c), from the Discretionary Unit Program Account to each 
Discretionary Unit Program Participant who is employed by the Company or any of its 
Subsidiaries as of such anniversary, an amount equal to the portion of the Discretionary Unit 
Program Amount with respect to such Discretionary Unit Program Participant payable upon the 
first anniversary of the Closing Date as set forth on the Discretionary Unit Program Schedule, 
through a special payroll of the Company no later than seven Business Days following the 
anniversary.  Any Discretionary Unit Program Participant scheduled to receive a payment upon 
the first anniversary of the Closing Date who is not employed by the Company or any of its 
Subsidiaries as of the first anniversary of the Closing Date shall irrevocably forfeit any potential 
entitlement to payment of any Discretionary Unit Program Amount. Buyer shall cause the 
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Company to pay to the Seller any amount remaining in the Discretionary Unit Program Account 
promptly after the payment of such special payroll. 

(c) Each payment from the Discretionary Unit Program Account is subject to 
applicable tax and withholding.  Concurrently with any payment to a Discretionary Unit Program 
Participant from the Discretionary Unit Program Account, the Company may access and receive 
from the Discretionary Unit Program Account an amount equal to the employer portion of any 
payroll, social security, unemployment, employment or similar Taxes incurred and paid, or 
obligated to be paid, by the Company in connection with such payment. 

Section 6.09 No Third Party Beneficiaries.  Nothing in this Article 6, express or implied, 
(a) is intended to or shall confer upon any Person other than the Parties, including any Continuing 
Employee and Continuing Employee representative, any right, benefit or remedy of any nature 
whatsoever under or by reason of this Agreement, (b) shall establish, or constitute an amendment, 
termination or modification of, or limit the ability of the Company, Seller, Buyer or any of their 
Affiliates to amend, terminate or otherwise modify any benefit plan, (c) shall, subject to 
compliance with the other provisions of this Article 6, alter or limit the ability of the Company 
Group, Seller, Buyer or any of their Affiliates to establish, amend, modify or terminate any benefit 
plan, program, agreement or arrangement at any time assumed, established, sponsored or 
maintained by any of them, (d) shall be deemed to prohibit or restrict the Company Group, Seller, 
Buyer or any of their Affiliates from terminating the employment of any Continuing Employee 
following the Closing who is not covered by a Collective Bargaining Agreement, and (e) shall be 
construed to confer upon any Continuing Employee any right to employment or continued 
employment for any period of time by reason of this Agreement. 

ARTICLE 7 
TAX MATTERS 

Section 7.01 Transfer Taxes.  All Transfer Taxes (including, for the avoidance of doubt, 
any real property transfer Tax and any similar Tax) shall be borne 100% by Buyer; provided that 
any Transfer Taxes arising as a result of the Pre-Closing Restructuring shall be borne entirely by 
Seller.  All Tax Returns with respect to Transfer Taxes shall be filed by the Party required to file 
the Tax Return under Applicable Law, and Buyer shall reimburse Seller for the reasonable fees 
and expenses incurred by Seller in the preparation and filing of any such Tax Return.  The Parties 
shall cooperate on a reasonable basis in connection with the preparation and filing of any Tax 
Returns for Transfer Taxes. 

Section 7.02 Cooperation on Tax Matters.  Buyer and Seller shall, and shall cause their 
respective Affiliates (including, in the case of Buyer, the Company Group members after the 
Closing Date) to, cooperate, as and to the extent reasonably requested by the other Party, in 
connection with the preparation and filing of any Tax Return and the preparation for and defense 
against any audit, examination or other proceeding with respect to Taxes relating to any Company 
Group member.  Such cooperation shall include the provision of records and information that are 
reasonably necessary for the preparation of any such Tax Return or for any such audit, examination 
or other proceeding and making employees available on a mutually convenient basis to provide 
additional information and explanation of any materials provided hereunder. 
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ARTICLE 8 
Conditions to Closing 

Section 8.01 Mutual Condition to Closing.  The obligations of Buyer and Seller to 
consummate the Closing are subject to the satisfaction of the following condition: there shall not 
be in force an Order, or any Applicable Law adopted after the date hereof, enjoining, prohibiting 
or rendering illegal the consummation of the transactions contemplated hereby. 

Section 8.02 Conditions to Buyer’s Obligation to Close.  The obligation of Buyer to 
consummate the Closing is subject to the satisfaction of the following further conditions (any or 
all of which may be waived by Buyer in whole or in part to the extent permitted by Applicable 
Law): 

(a) (i) the Seller Fundamental Warranties and the representation and warranty 
contained in Section 3.10(b) (each as qualified by the Seller Disclosure Schedule) shall be true and 
correct in all respects as of the Closing Date, as if made at and as of such date, except with respect 
to representations and warranties that speak as to an earlier date, which representations and 
warranties shall be true and correct in all respects at and as of such date and (ii) the representations 
and warranties of Seller (each as qualified by the Seller Disclosure Schedule), other than the Seller 
Fundamental Warranties and the representation and warranty contained in Section 3.10(b), 
contained in this Agreement (disregarding all qualifications contained therein relating to 
materiality or Material Adverse Effect) shall be true and correct as of the Closing Date, as if made 
at and as of such date, except with respect to representations and warranties that speak as to an 
earlier date, which representations and warranties shall be true and correct at and as of such date, 
except, in each case, for any inaccuracy or omission that would not reasonably be expected to, 
individually or in the aggregate, have a Material Adverse Effect; 

(b) the covenants of Seller to be performed prior to the Closing shall have been 
performed (or any non-performance shall have been cured) in all material respects;  

(c) Buyer shall have received a certificate signed by Seller’s general partner to the 
effect of the foregoing Section 8.02(a) and Section 8.02(b);  

(d) no Legal Proceeding commenced by a Governmental Authority shall be pending 
seeking to enjoin, prohibit or render illegal the consummation of the transactions contemplated 
hereby;  

(e) Seller shall have delivered, or caused to be delivered, to Buyer the evidence set 
forth in Section 5.15;  

(f) STB shall not have notified Buyer in writing that it disapproves of placing the 
Shares into the Voting Trust pending the receipt of STB Approval;  

(g) The aggregate amount required to satisfy in full at the Closing all Indebtedness due 
to The Huntington National Bank under those certain Rail Equipment Net Leasing Agreements 
described as items 1 through 5 as set forth on Section 3.09 of the Seller Disclosure Schedule shall 
not exceed, in the aggregate, $52,116,601.84; and 
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(h) Seller shall have delivered, or caused to be delivered, to Buyer the deliverables set 
forth in Section 2.05(a). 

Section 8.03 Conditions to Seller’s Obligation to Close.  The obligation of Seller to 
consummate the Closing is subject to the satisfaction of the following further conditions (any or 
all of which may be waived by Seller in whole or in part to the extent permitted by Applicable 
Law): 

(a) (i) the Buyer Fundamental Warranties contained in this Agreement shall be true 
and correct in all material respects as of the Closing Date, as if made at and as of such date, except 
with respect to representations and warranties that speak as to an earlier date, which representations 
and warranties shall be true and correct in all respects at and as of such date, and (ii) the 
representations and warranties of Buyer, other than the Buyer Fundamental Warranties, contained 
in this Agreement shall be true and correct as of the Closing Date, as if made at and as of such 
date, except with respect to representations and warranties that speak as to an earlier date, which 
representations and warranties shall be true and correct at and as of such date, except any 
inaccuracy or omission that would not reasonably be expected, individually or in the aggregate, to 
materially impair Buyer’s ability to perform or comply with its obligations under this Agreement 
or consummate the transactions contemplated hereby; 

(b) the covenants of Buyer to be performed prior to the Closing shall have been 
performed (or any non-performance shall have been cured) in all material respects; and 

(c) Seller shall have received a certificate signed by an executive officer of Buyer to 
the effect of the foregoing Section 8.03(a) and Section 8.03(b); and 

(d) Buyer shall have delivered, or caused to be delivered, to Seller the deliverables set 
forth in Section 2.05(b). 

Section 8.04 Consummation of Closing.  All conditions to the Closing shall be deemed to 
have been satisfied or waived at and after the consummation of the Closing.  Neither Seller nor 
Buyer may rely on the failure of any condition set forth in this Article 8 to be satisfied if such 
failure was caused by the failure of Seller or Buyer, respectively, to comply with its obligations 
under this Agreement. Notwithstanding anything herein to the contrary, the Buyer and Seller 
acknowledge and agree that the Closing shall not occur before August 20, 2025. 

ARTICLE 9 
TERMINATION 

Section 9.01 Termination. 

(a) This Agreement may be terminated at any time prior to the Closing: 

(i) by mutual written agreement of Seller and Buyer; 

(ii) by either Seller or Buyer if Closing has not occurred before the 90th 
day after the date of this Agreement (the “End Date”); provided, however, that the 
right to terminate this Agreement pursuant to this Section 9.01(a)(ii) shall not be 
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available to any Party whose breach of any provision of this Agreement results in 
the failure of the Closing to have occurred by such time; 

(iii) by either Seller or Buyer if any court of competent jurisdiction or 
other Governmental Authority shall have issued an Order or taken any other action 
enjoining, prohibiting or rendering illegal the consummation of the transactions 
contemplated hereby and such Order or other action shall have become final and 
non-appealable; provided that the right to terminate this Agreement pursuant to this 
Section 9.01(a)(iii) shall not be available to any Party whose breach of any 
provision of this Agreement results in such Order or action; 

(iv) by Buyer if there is any material breach of any representation, 
warranty, covenant or agreement on the part of Seller set forth in this Agreement, 
such that the conditions specified in Section 8.01 or Section 8.02 would not be 
satisfied at the Closing (a “Terminating Seller Breach”), except that, if such 
Terminating Seller Breach is curable by Seller, then, for a period of up to 30 days 
after receipt by Seller of notice from Buyer of such breach (the “Seller Cure 
Period”) such termination shall not be effective and the End Date shall be 
automatically revised to be the later of the original End Date and the first Business 
Day following the end of the Seller Cure Period, and such termination shall become 
effective only if the Terminating Seller Breach is not cured within the Seller Cure 
Period; 

(v) by Seller if there is any material breach of any representation, 
warranty, covenant or agreement on the part of Buyer set forth in this Agreement, 
such that the conditions specified in Section 8.01 or Section 8.03 would not be 
satisfied at the Closing (a “Terminating Buyer Breach”), except that, if any such 
Terminating Buyer Breach is curable by Buyer, then, for a period of up to 30 days 
after receipt by Buyer of notice from Seller of such breach (the “Buyer Cure 
Period”) such termination shall not be effective and the End Date shall 
automatically be revised to be the later of the original End Date and the first 
Business Day following the end of the Buyer Cure Period, and such termination 
shall become effective only if the Terminating Buyer Breach is not cured within the 
Buyer Cure Period; or 

(vi) by Seller if (A) the Marketing Period has ended and all of the 
conditions set forth in Section 8.01 and Section 8.02 have been satisfied (other than 
(1) those conditions which by their terms or nature are to be satisfied at the Closing 
and (2) those conditions the failure of which to be satisfied is caused by or results 
from a breach by Buyer of this Agreement) as of the date the Closing should have 
occurred pursuant to Section 2.03, (B) Buyer has failed to consummate the 
transactions contemplated by this Agreement on or prior to the date on which the 
Closing should have occurred pursuant to Section 2.03, (C) following such failure 
to consummate the transactions contemplated by this Agreement, Seller has 
confirmed in writing to Buyer that all of the conditions set forth in Article 8 have 
been satisfied (other than conditions that, by their nature, are to be satisfied by 
actions taken at the Closing and which were, as of the date the Closing should have 
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occurred pursuant to Section 2.03, capable of being satisfied) or that it is willing to 
waive any unsatisfied conditions to its obligation to the Closing as set forth in 
Article 8 and is prepared to proceed with Closing and (D) Buyer fails to 
consummate the Closing within five Business Days after the delivery of such 
notice.  

(b) The Party desiring to terminate this Agreement pursuant to Section 9.01 shall give 
written notice of such termination to the other Party. 

Section 9.02 Effect of Termination.  If this Agreement is terminated as permitted by Section 
9.01, such termination shall be without liability of any Party (or any Representative of such Party) 
to the other Party; provided, however, that if this Agreement is terminated pursuant to Section 9.01 
and such termination resulted from the willful (i) failure to fulfill a condition to the performance 
of the obligations of the other Party set forth in Article 8 or (ii) failure to perform a covenant of 
such Party set forth in this Agreement, which act or failure to act constitutes in and of itself a 
material breach of this Agreement (each, a “Willful Breach”), such Party shall be fully liable for 
any and all Damages incurred or suffered by the other Party as a result of such Willful Breach.  
The provisions of Article 1, Section 5.10(d), this Section 9.02 and Article 10 shall survive any 
termination of this Agreement and, for the avoidance of doubt, the Confidentiality Agreement shall 
continue to survive in accordance with its terms. 

ARTICLE 10 
MISCELLANEOUS 

Section 10.01 Survival.  The representations and warranties and the covenants and 
agreements (other than any covenant or agreement contained in this Agreement or in any other 
Transaction Agreement that by its terms contemplates performance in whole or in part at or after 
the Closing) of the Parties contained in this Agreement, any other Transaction Agreement or in 
any certificate or other writing delivered pursuant hereto or in connection herewith, shall terminate 
and be of no further force or effect at the Closing (other than for purposes of coverage under the 
R&W Insurance Policy or with respect to claims of Fraud).  Except in the case of Fraud and except 
as set forth in the immediately preceding sentence, following the Closing, the R&W Insurance 
Policy shall provide the exclusive remedy for any misrepresentation or breach of representation 
and warranty or other claim arising out of this Agreement or the transactions contemplated hereby 
(other than claims with respect to the determination of the Adjustment Amount, which shall be 
resolved in accordance with Section 2.06) or any Legal Proceedings against, or Damages suffered 
by, Buyer or its Affiliates relating to the Company Group, the Shares or the Business or any actions 
taken or failed to be taken by any of the Released Parties in any capacity related to Company 
Group, the Shares or the Business occurring or arising on or prior to the Closing Date. 

Section 10.02 Notices.  All notices, requests and other communications to any Party shall 
be in writing (including e-mail transmission, so long as a receipt of such e-mail is requested and 
received) and shall be given, 

if to Buyer to: 

Percy Acquisition LLC 
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c/o Fortress Investment Group LLC 
111 W 19th St, 2nd Floor 
New York, NY 10011 
Attention:  Kenneth J. Nicholson 

      Frank Carfora 
Email:       knicholson@fortress.com 
       fcarfora@fortress.com 
 
with a copy to: 
 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Attention:  Terence M. Hynes 
Email:  thynes@sidley.com 

if to Seller to: 

WLE Management Partners, L.P. 
100 East First Street 
Brewster, Ohio 44613 
Attention: Kristin Parsons; Jonathan Chastek; Alexander C. Jarvis  
Email:  kparsons@wlerwy.com; jchastek@wlerwy.com; 
ajarvis@wlerwy.com 
with a copy to: 
 
Calfee, Halter & Griswold LLP 
The Calfee Building 
1405 East Sixth Street 
Cleveland, OH 44114 
Attention:  Michael French; John McGuire 
Email:  mfrench@calfee.com; jmcguire@calfee.com 

or to such other address as such Party may hereafter specify for the purpose by notice in writing 
to the other Parties.  All such notices, requests and other communications shall be deemed received 
on the date of receipt by the recipient thereof if received during Working Hours in the place of 
receipt.  Otherwise, any such notice, request or communication shall be deemed to have been 
received on the next succeeding Business Day in the place of receipt. 

Section 10.03 Seller Disclosure Schedule.  The Seller Disclosure Schedule is incorporated 
in and made a part of this Agreement as if set forth in full herein.  Disclosure of any item on the 
Seller Disclosure Schedule shall not constitute an admission or indication that such item or matter 
is material or would constitute a Material Adverse Effect, is outside the ordinary course of business 
or is required to be disclosed.  No disclosure on the Seller Disclosure Schedule relating to a 
possible breach or violation of any Contract, Applicable Law or Order shall be construed as an 
admission or indication that any breach or violation exists or has actually occurred.  Nothing 
contained in the Seller Disclosure Schedule should be construed as an admission of liability or 
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responsibility of any Party to any third party in connection with any pending or threatened Legal 
Proceeding or otherwise.  Any disclosure, exception, qualification, limitation, document or other 
item described in any exhibit, schedule, provision, sub-provision, Section or subsection of the 
Seller Disclosure Schedule with respect to a particular representation or warranty contained in this 
Agreement shall be deemed to be an exception or qualification with respect to all other 
representations and warranties contained in this Agreement.  Except as otherwise expressly set 
forth in any Section or subsection of the Seller Disclosure Schedule, in no event will the listing or 
disclosure of any information or document in any Section or subsection of the Seller Disclosure 
Schedule or in the documents referred to or incorporated by reference in any such Section or 
subsection of the Seller Disclosure Schedule constitute or be deemed to imply any representation, 
warranty, undertaking, covenant or other obligation of Seller not expressly set out in this 
Agreement or will such disclosure be construed as extending the scope of any representation or 
warranty, undertaking, covenant or obligation set out in this Agreement.  Where a document is 
referred to but not attached, or a reference is made to a particular part only of such a document, 
the reference to the document in the Seller Disclosure Schedule shall be deemed to incorporate by 
reference all terms and conditions of, and amendments, purchase orders, schedules and annexes 
to, such document, provided that such documents, amendments, purchase orders, schedules and 
annexes, as applicable, were made available to Buyer at least one Business Day prior to the date 
of this Agreement.  The information about Contracts or documents listed in the Seller Disclosure 
Schedule is for identification purposes and is not intended to summarize the terms of such 
Contracts or documents.  Where the terms and conditions of a Contract or document are referenced, 
summarized or described in the Seller Disclosure Schedule, such reference, summary or 
description does not purport to be a complete statement of the terms or conditions of such Contract 
or document and such reference, summary or description is qualified in its entirety by the specific 
terms and conditions of such Contract or document, provided that a copy of such Contract or 
document was made available to Buyer at least one Business Day prior to the date of this 
Agreement. 

Section 10.04 Successors and Assigns.  The provisions of this Agreement shall be binding 
upon and inure to the benefit of the Parties and their respective successors and assigns; provided 
that no Party may assign, delegate or otherwise transfer any of its rights or obligations under this 
Agreement without the consent of the other Parties, except that Buyer may any assign its rights 
and obligations under this Agreement to any of its Affiliates without Seller’s prior written consent 
if all of the following conditions are met: (i) Buyer gives Seller written notice of such assignment 
before its effectiveness, (ii) the Affiliate assumes in writing all obligations of Buyer under this 
Agreement, and (iii) Buyer remains jointly and severally liable with the Affiliate for the 
performance of all obligations under this Agreement. Any assignment in violation of this Section 
10.04 is null and void. 

Section 10.05 Entire Agreement.  This Agreement constitutes the entire agreement 
between the Parties with respect to the subject matter hereof and supersedes all prior agreements 
and understandings, both oral and written, between the Parties with respect to the subject matter 
hereof.  Each Party waives any right to assert any theory of “force majeure,” “frustration of 
purpose,” “impracticability,” “impossibility” or other theory under Applicable Law that would 
have the effect of excusing any Party from its obligations to perform hereunder or that would 
otherwise have the effect of terminating or suspending this Agreement or delaying or preventing 
the performance of the transactions contemplated hereby. 
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Section 10.06 Amendment and Waiver. 

(a) Any provision of this Agreement may be amended or waived if, but only if, such 
amendment or waiver is in writing and is signed, in the case of an amendment, by Buyer and Seller, 
or in the case of a waiver, by the Party against whom the waiver is to be effective. 

(b) No failure or delay by any Party in exercising any right, power or privilege 
hereunder shall impair such right or remedy or operate or be construed as a waiver or variation 
thereof or preclude its exercise at any subsequent time nor shall any single or partial exercise of 
any such right, power or privilege preclude any other or further exercise thereof or the exercise of 
any other right, power or privilege. 

(c) Except as set forth in Section 10.01, the rights and remedies herein provided shall 
be cumulative and not exclusive of any rights or remedies provided by Law. 

(d) Notwithstanding anything to the contrary herein, any waiver or amendment of 
Section 10.06, Section 10.08, Section 10.09, Section 10.10, Section 10.13, Section 10.14, Section 
10.15, in each case, to the extent such waiver or amendment would adversely affect the rights of a 
Debt Financing Source or the Equity Investor or any of their respective Financing Related Parties, 
shall also require the written approval of such Debt Financing Source or the Equity Investor, as 
applicable.  

Section 10.07 Costs.  Except as otherwise expressly provided herein (including Section 
5.03 and Section 5.10(e)), all costs and expenses incurred in connection with this Agreement shall 
be paid by the Party (including its Affiliates) incurring such cost or expense. 

Section 10.08 Severability.  Each term, provision, covenant and restriction of this 
Agreement is severable.  If any such term, provision, covenant or restriction is held by a court of 
competent jurisdiction to be invalid, void or unenforceable, (a) it shall have no effect in that respect 
and the Parties shall use all reasonable efforts to replace it in that respect with a valid and 
enforceable substitute term, provision, covenant or restriction (as applicable), the effect of which 
is as close to its intended effect as possible; and (b) the remainder of the terms, provisions, 
covenants and restrictions of this Agreement shall remain in full force and effect and shall in no 
way be affected, impaired or invalidated so long as the economic or legal substance of the 
transactions contemplated hereby is not affected in any manner materially adverse to any Party. 

Section 10.09 Third Party Rights.  Except for Section 5.08, Section 10.01, Section 10.04 
the last sentence of this Section 10.09, and Section 10.11, no provision of this Agreement is 
intended to confer any rights, benefits, remedies, obligations, or liabilities hereunder upon any 
Person, other than the Parties and their respective successors and assigns.  Notwithstanding the 
foregoing, the Debt Financing Sources and the Equity Investor and their respective Financing 
Related Parties in connection with the transactions contemplated by this Agreement shall be 
express third-party beneficiaries of, and may enforce, the applicable provisions of Section 10.06, 
Section 10.10, Section 10.13, and Section 10.15, and such Sections shall expressly inure to the 
benefit of such Debt Financing Sources and their Financing Related Parties and the Equity 
Investor, and such Debt Financing Sources and their Financing Related Parties and the Equity 
Investor shall be entitled to rely on and enforce the provisions of such Section. 
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Section 10.10 Financing Source Liability.  Notwithstanding anything herein to the 
contrary, Seller and its Affiliates shall not have any claim against any Debt Financing Source or 
the Equity Investor in connection with the transactions contemplated by this Agreement or its 
Financing Related Parties, nor shall any such Debt Financing Source or its Financing Related 
Parties or the Equity Investor have any liability whatsoever to Seller and its Affiliates, in 
connection with the Debt Financing, the Equity Financing or in any way relating to this Agreement 
or any of the transactions or services contemplated thereby or hereby, whether at law, in equity, in 
contract, in tort or otherwise.  Under no circumstances shall any Party to this Agreement be entitled 
to recovery from any such Debt Financing Source or the Equity Investor or their respective 
Financing Related Parties consequential, indirect, punitive, exemplary or special damages arising 
out of or relating to the transactions contemplated by this Agreement, the Equity Financing or the 
Debt Financing. 

Section 10.11 Waiver of Conflicts Regarding Representation; Nonassertion of Attorney-
Client Privilege. 

(a) It is acknowledged by each of the Parties, on behalf of itself and its directors, 
members, partners, officers, employees and Affiliates, and each of their successors and assigns (all 
such parties, the “Waiving Parties”), that Seller retained Calfee, Halter & Griswold LLP and 
Fletcher & Sippel LLC to act as their legal counsel in connection with the transactions 
contemplated hereby.  Each Party hereby agrees that, in the event of any dispute, controversy or 
claim (whether sounding in contract, tort, common law, statutory law, equity or otherwise) 
(“Dispute”) arising after the Closing relating to the negotiation, preparation, execution and 
delivery of this Agreement, the Transaction Agreements and the consummation of the transactions 
contemplated hereby and thereby (the “Current Representation”), Calfee, Halter & Griswold 
LLP and Fletcher & Sippel LLC may represent Seller and its Affiliates and Subsidiaries (including 
their direct and indirect equityholders and, for the avoidance of doubt, excluding the Company 
Group members) (collectively, the “Seller Entities”) in such Dispute, even though the interests of 
the Seller Entities may be directly adverse to Buyer, the Company Group members or any of their 
respective Affiliates, and even though Calfee, Halter & Griswold LLP and Fletcher & Sippel LLC 
may formerly have represented Buyer, the Company Group members or any of their respective 
Affiliates in a matter substantially related to such Dispute, or may be handling ongoing matters for 
Buyer, the Company Group members or any of their respective Affiliates.  Buyer, on behalf of 
itself and its other Waiving Parties (including the Company Group following the Closing), hereby 
consents to and waives (and will not assert) any conflict of interest or any claim or objection arising 
therefrom or relating thereto. 

(b) Buyer further agrees that all communications among Calfee, Halter & Griswold 
LLP, Fletcher & Sippel LLC, Seller, the Company Group members, any of their respective 
Affiliates and Subsidiaries and the other Seller Entities that relate in any way to the Current 
Representation (including all of the client files and records in the possession of Calfee, Halter & 
Griswold LLP and Fletcher & Sippel LLC related thereto) constitute attorney-client privileged 
communications between the Seller Entities and each of Calfee, Halter & Griswold LLP and 
Fletcher & Sippel LLC and the attorney-client privilege and the expectation of client confidence 
belongs to the Seller Entities and may be controlled by the Seller Entities and will not pass to or 
be claimed by Buyer or any of its Affiliates (including the Company Group members following 
the Closing and, in connection therewith, the Company Group members are transferring any rights 
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in respect thereof to Seller).  From and after the Closing, Buyer, on behalf of itself and its other 
Waiving Parties (including the Company Group members following the Closing), waives and will 
not assert any attorney-client privilege with respect to any communication among Calfee, Halter 
& Griswold LLP, Fletcher & Sippel LLC, Seller, the Company Group members, any of their 
respective Affiliates and Subsidiaries and the other Seller Entities occurring in connection with the 
Current Representation.  Notwithstanding the foregoing, if a Dispute relating to the negotiation, 
preparation, execution and delivery of this Agreement, the Transaction Agreements and the 
consummation of the transactions contemplated hereby and thereby arises between Buyer or any 
Company Group member, on the one hand, and a third party, on the other hand, Buyer or such 
Company Group member may assert confidentiality protection or the attorney-client privilege with 
respect to all such communications to prevent the disclosure thereof; provided that Buyer or such 
Company Group member may not waive such privilege without the prior written consent of Seller.  
None of Buyer, the Company Group members or any of Buyer’s other Waiving Parties, or any 
Person purporting to act on behalf of or through Buyer, any Company Group member or any of 
Buyer’s other Waiving Parties, will access or seek to obtain access to any such communications, 
or to the files of Calfee, Halter & Griswold LLP and Fletcher & Sippel LLC relating to the Current 
Representation.  Calfee, Halter & Griswold LLP and Fletcher & Sippel LLC will have no duty 
whatsoever to reveal or disclose any such attorney-client communications or files to any of Buyer, 
the Company Group members or any of Buyer’s other Waiving Parties by reason of any attorney-
client relationship between Calfee, Halter & Griswold LLP or and Fletcher & Sippel LLC, on the 
one hand, and the Company Group members, on the other hand, or otherwise.  In addition, Buyer 
agrees that it would be impractical to remove all attorney-client communications from the records 
(including e-mails and other electronic files) of the Company Group members.  Accordingly, as to 
any such communications prior to the date hereof, Buyer, on behalf of itself and its other Waiving 
Parties (including the Company Group members following the Closing), further agrees that no 
such Person may use, rely on or access without the prior written consent of Seller any of such 
communications in a manner that may compromise the attorney-client privilege of such 
communications or otherwise be adverse to Seller or any of its Affiliates. 

(c) It is expressly agreed that Calfee, Halter & Griswold LLP and Fletcher & Sippel 
LLC shall each be a third-party beneficiary of this Section 10.11.  

Section 10.12 Counterparts; Effectiveness.  This Agreement may be signed in any number 
of counterparts, and by each Party on separate counterparts.  Each such counterpart shall be an 
original, with the same effect as if the signatures thereto and hereto were upon the same instrument.  
This Agreement shall become effective when each Party shall have received a counterpart hereof 
signed by the other Parties.  Until and unless each Party has received a counterpart hereof signed 
by the other Parties, this Agreement shall have no effect and no Party shall have any right or 
obligation hereunder (whether by virtue of any other oral or written agreement or other 
communication).  Delivery of a counterpart hereof by email attachment shall be an effective mode 
of delivery. 

Section 10.13 Governing Law; Jurisdiction.   

(a) This Agreement shall be governed by and construed in accordance with the Law of 
the State of Delaware, without regard to the conflicts of Law rules of such state. 
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(b) Except for disputes relating to the Final Closing Statement, each of the Parties 
(i) consents to submit itself to the personal jurisdiction of the Chancery Court of the State of 
Delaware (or, if the Chancery Court of the State of Delaware declines to accept jurisdiction over 
a particular matter, any state or federal court within the State of Delaware) in the event any dispute 
arises out of this Agreement or the transactions contemplated by this Agreement, (ii) agrees that it 
will not attempt to deny or defeat such personal jurisdiction by motion or other request for leave 
from any such court, (iii) agrees that it will not bring any Legal Proceeding relating to this 
Agreement or the transactions contemplated by this Agreement in any court other than the 
Chancery Court of the State of Delaware (or, if the Chancery Court of the State of Delaware 
declines to accept jurisdiction over a particular matter, any state or federal court within the State 
of Delaware), (iv) waives the defense of an inconvenient forum to the maintenance of any Legal 
Proceeding related to or arising out of this Agreement or the transactions contemplated by this 
Agreement and (v) consents to service of process being made through the notice procedures set 
forth in Section 10.02. The Parties agree that a final judgment in any such Legal Proceeding shall 
be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by applicable Law. 

(c) Notwithstanding anything to the contrary, the Seller agrees that (i) any claim, 
action, suit, investigation or other proceeding, whether in law or in equity, whether in contract or 
in tort or otherwise, involving the Debt Financing Sources or the Equity Investor or any of their 
respective Financing Related Parties, arising out of or relating to, this Agreement and/or the Debt 
Financing, the Equity Financing or any of the agreements entered into in connection therewith or 
any of the transactions contemplated hereby or thereby or the performance of any services 
thereunder shall be subject to the exclusive jurisdiction of the Supreme Court of the State of New 
York, County of New York, or, if under applicable law exclusive jurisdiction is vested in the 
Federal courts, the United States District Court for the Southern District of New York sitting in 
New York County (and appellate courts thereof) and each party hereto irrevocably submits itself 
and its property with respect to any such claim, action, suit, investigation or other proceeding to 
the exclusive jurisdiction of such court, (ii) any such claim, action, suit, investigation or other 
proceeding shall be governed by the laws of the State of New York (without giving effect to any 
conflicts of law principles that would result in the application of the laws of another state), except 
as otherwise provided in any commitment letter or other applicable definitive document relating 
to the Debt Financing or the Equity Financing, as applicable, (iii) agrees not to bring or support or 
permit any of its respective Affiliates to bring or support any claim, action, suit, investigation or 
other proceeding of any kind or description, whether in law or in equity, whether in contract or in 
tort or otherwise, against any Debt Financing Source or the Equity Investor or any of their 
respective Financing Related Parties in any way arising out of or relating to, this Agreement, the 
Equity Financing or the Debt Financing or any of the transactions contemplated hereby or the 
performance of any services thereunder in any forum other than the Supreme Court of the State of 
New York, County of New York, or, if under applicable law exclusive jurisdiction is vested in the 
Federal courts, the United States District Court for the Southern District of New York sitting in 
New York County (and appellate courts thereof) and (iv) irrevocably waives, to the fullest extent 
that it may effectively do so, the defense of an inconvenient forum to the maintenance of such 
claim, action, suit, investigation or other proceeding in any such court.  

Section 10.14 Specific Performance.  The Parties agree that irreparable damage would 
occur, and that the Parties would not have any adequate remedy at Law, in the event that any of 
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the provisions of this Agreement were not performed in accordance with their specific terms or 
were otherwise breached.  It is accordingly agreed that the Parties shall be entitled to seek an 
injunction or injunctions to prevent breaches of this Agreement and to specifically enforce the 
terms and provisions of this Agreement in the Chancery Court of the State of Delaware (or, if the 
Chancery Court of the State of Delaware declines to accept jurisdiction over a particular matter, 
any state or federal court within the State of Delaware), without proof of actual damages or 
otherwise, in addition to any other remedy to which any Party is entitled at Law or in equity.  Each 
Party agrees to waive any requirement for the securing or posting of any bond in connection with 
such remedy.  The Parties further agree not to assert that a remedy of specific enforcement is 
unenforceable, invalid, contrary to Law or inequitable for any reason, nor to assert that a remedy 
of monetary damages would provide an adequate remedy.  To the extent any Party brings a Legal 
Proceeding to enforce specifically the performance of the terms and provisions of this Agreement 
(other than an action to enforce specifically any provision that expressly survives termination of 
this Agreement), the End Date shall automatically be extended to (a) the 20th Business Day 
following the resolution of such Legal Proceeding or (b) such other time period established by the 
court presiding over such Legal Proceeding. 

Section 10.15 Waiver of Jury Trial.  

(a) EACH OF THE PARTIES HEREBY IRREVOCABLY WAIVES ANY AND ALL 
RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR 
RELATED TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED 
HEREBY OR THEREBY OR THE PERFORMANCE OF ANY SERVICES THEREUNDER OR 
THE TRANSACTIONS CONTEMPLATED HEREBY. 

(b) THE SELLER KNOWINGLY, INTENTIONALLY AND VOLUNTARILY 
WAIVES TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW TRIAL BY 
JURY IN ANY CLAIM, ACTION, SUIT, INVESTIGATION OR OTHER PROCEEDING 
BROUGHT AGAINST ANY DEBT FINANCING SOURCE OR THE EQUITY INVESTOR OR 
ANY FINANCING RELATED PARTY IN ANY WAY ARISING OUT OF OR RELATING TO, 
THIS AGREEMENT, THE EQUITY FINANCING OR THE DEBT FINANCING OR ANY OF 
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY OR THE 
PERFORMANCE OF ANY SERVICES THEREUNDER. 

[Signature page follows] 



[Signature Page to Stock Purchase Agreement] 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed 
by their respective authorized Representatives as of the day and year first above written. 

 

By: __________________________ 
Name: Kenneth Nicholson 
Title: President 

PERCY ACQUISITION LLC



WLE MANAGEMENT PARTNERS, L.P. 

By: 

By: 

rp., its general partner 

arry Parsons 
Title: President 

[Signature Page to Stock Purchase Agreement] 



 

Exhibit 3:  Support Letter 



'!:TMS 
..... INTERNATIONAL 

August27, 2025 

Ms. Cynthia T. Brown 
Chief of Case Administration 
Office of Chief Counsel 
Surface Transportation Board 
395 E. Street, S.W. 
Washington, DC 20423-0001 

Re: Fortress Investment Group et al.-Control Exemption-Wheeling & Lake Erie 
Railway Company and Akron Barberton Cluster Railway Company, FD 36878 

Dear Ms. Brown: 

TMS International, LLC ("TMS") submits this letter in support of FTAI Infrastructure, lnc.'s 
proposed acquisition of the Wheeling Corporation and its railroad subsidiaries, Wheeling & 
Lake Erie Railway Company ("W&LE") and Akron Barberton Cluster Railway Company. 

TMS is the leading provider of on-site, industrial steel mill services for steelmakers around 
the world. Our on-site services include scrap purchasing and optimization, inventory 
management, logistics, metal recovery, slag processing, steel scarfing, surface 
conditioning, refractory removal, and maintenance. TMS operates a scrap metal recycling 
center in West Mifflin, Pennsylvania. That facility is served by two railroads: W&LE and the 
Union Railroad Company ("URR"), a Transtar railroad. 

TMS' rail partners are critical to the success of our business. We rely on URR to move 
carloads of scrap metal to points east across the Monongahela River, including to U.S. 
Steel's Edgar Thompson Steel Works in Braddock, PA. TMS also ships scrap metal via 
W&LE to JSW Steel and Cleveland Cliffs. Following the proposed transaction W&LE and 
URR will be affiliated and TMS has no objections to the transaction. 

URR and the Transtar team have been dependable, responsive, and committed partners 
with TMS. I am confident that, under common ownership, both URR and W&LE will 
continue to provide the level and quality of service that TMS requires to meet its 
customers' needs and has come to expect from these railroads. 

TMS respectfully asks the Board to promptly approve FTAI Infrastructure's acquisition of 
W&LE so that our business can take full advantage of benefits that will result. 



s~ f~ 
William F. Bojalad 
Senior Director of Logistics 
TMS International 
SouthSide Works, Building One, Third Floor 
2835 East Carson Street 
Pittsburgh, PA 15203 
Mobile: 412-260-3302 
Email: wbojalad@trnsintern.ational.com 
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