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Importance: High

[You don't often get email from eric.j.dephouse@usace.army.mil. Learn why this is important at https://aka.ms/LearnAboutSenderIdentification ]

Andrea:

I received your message. As you're aware, I've been assigned USACE Project Number SWF-2024-00079 Green Eagle Railroad, Line of Railroad-Docket No. FD 36652,  which appears incomplete.    In order for us to continue our review of this project, please address the following:

1. Based on my initial review of the project, the project appears to need a Nationwide Permit 14 for Linear Transporation Projects for the Section 10 crossing of the Rio Grande River (404 impacts might also occur within the river and at other areas of the road and railway and associated infrastructure).  Given the nature of the apparent impacts, it does not appear that USACE needs to be a cooperating agency but can be a participating agency in your review.  Please have an NWP 14
application prepared by a consultant with experience working with our regulatory office.  The NWP 14 application form is attached, along with a consultant list and other guidance for submittals to our office.

2. Please submit a “Delineation of Wetlands, Other Special Aquatic Sites, and Other Waters” (with no references to jurisdiction) with an additional “delineation concurrence exhibit” showing the features we are not regulating removed from the exhibit.  Then, a new impact exhibit should be submitted using the delineation concurrence exhibit.  The final USACE letter language will include "This concurrence does not impart any determination relative to the jurisdictional status of any
water features on the site."

A qualified specialist (biologist, ecologist or other specialist qualified in delineations) who is familiar with the Great Plains Region Regional Supplement  to the 1987 Corps of Engineers Wetlands Delineation Manual, the USACE Regulatory Program (33 CFR Parts 320-331), and Pre-2015 Regulatory Regime/Post-Sackett Guidance should complete the delineation and delineation concurrence request, or preliminary jurisdictional determination/approved jurisdictional determation. 
Please include site assessment photos and a key showing the directions in which the photos were taken.  The delineation should be performed by a professional with experience performing delineations in the Fort Worth District.  I have attached a presentation from EPA/USACE for the Pre-2015 Regulatory Regime/Post Sackett guidance, which starts on page 35 of the pdf.

If you want a "preliminary jurisdictional determination" or "approved jurisdictional determination", please let me know so I can provide alternative guidance.

3. Please provide delineation concurrence impact exhibits for wetlands and other waters, based on the delineation, showing permanent and/or temporary impacts (in acres for wetlands/other open waters, and acres and LF for streams). The delineation concurrence impact exhibit should show the impact details overlaid on the most recent aerial imagery possible.  (This guidance would be different if you wanted a "preliminary jurisdictional determination" or "approved jurisdictional
determination").

4.  Please perform a threatened & endangered species assessment consisting of 1) running a USFWS IPAC report for the project site (please ensure date report is generated is on the report) and 2) discussion documenting whether any species listed as endangered or threatened under the Endangered Species Act, proposed or candidate species, as listed on the IPAC report,  might be affected by, or found in the vicinity of, the USACE permit area for the proposed project. If STB is lead for
T&E, and some kind of consultation is required with the USFWS, we will need to see the FWS concurrence documentation prior to issuing our NWP verification letter.

5. Please contact Arlo McKee (arlo.m.mckee@usace.army.mil  817-886-1738)  to determine what, if any, additional Section 106 (National Historic Preservation Act) requirements apply to this project.  I need verification from Arlo that Sec 106 issues have been addressed before finalizing the permit verification document.  Please have your archeologist coordinate directly with Arlo in order to assist him in completing the 106 review.

6. FYI - we will wait to render our decision (issue permit verification letter) until such time as the presidential permit is issued (state dept) - we treat this permit issuance timing similar to that of a 408 approval by our District Engineer at a USACE federal project.

Based on the responses to the items above, additional completeness items may be required to continue our review of the submittal.  Please email me responses that are small (30 MB or less) with attachments in pdf format.  Large responses (greater than 30 MB) can be with multiple emails & the attachments split up, or if necessary, I can provide a link to the Department of Defense FTP site we use (no physical hardcopy is needed). If you have any further questions or concerns, please feel
free to contact me at (817) 886-1820 or eric.j.dephouse@usace.army.mil

Respectfully,
Eric Dephouse
____________________________________
Eric Dephouse
Project Manager
US Army Corps of Engineers
Fort Worth District CESWF-RDE
819 Taylor Street, Room 3A37
Fort Worth, Texas  76102-0300

  817.886.1820
Fax: 817.886.6493
Email: eric.j.dephouse@usace.army.mil

USACE Fort Worth District Regulatory Division Website https://gcc02.safelinks.protection.outlook.com/?
url=http%3A%2F%2Fwww.swf.usace.army.mil%2FMissions%2FRegulatory.aspx&data=05%7C02%7Candrea.poole%40stb.gov%7Ce3a3605c8bf741dbe16408dc29aed57e%7Cbc02aacae24c420db143ce9537c42d7b%7C0%7C0%7C638431080626345585%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=S0TWwNWZtwIutj2WuKulmJDXu61dJcK6zjRw5pvYB70%3D&reserved=0

USACE Fort Worth District Regulatory Division Electronic Submittal Process https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.swf.usace.army.mil%2FMissions%2FRegulatory%2FElectronic-Submittal-
Instructions%2F&data=05%7C02%7Candrea.poole%40stb.gov%7Ce3a3605c8bf741dbe16408dc29aed57e%7Cbc02aacae24c420db143ce9537c42d7b%7C0%7C0%7C638431080626352770%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=oYhjV28FHpTnlEWUdrKP5%2FFhXBCp%2BrzZRIehNqvzsbU%3D&reserved=0

Please help the Regulatory Program improve its service by completing the survey on the following website: https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fregulatory.ops.usace.army.mil%2Fcustomer-service-
survey%2F&data=05%7C02%7Candrea.poole%40stb.gov%7Ce3a3605c8bf741dbe16408dc29aed57e%7Cbc02aacae24c420db143ce9537c42d7b%7C0%7C0%7C638431080626358302%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=RCQOmMg9Z71FoUU3D59WJacHVpY897%2BDj0i9x83HRSo%3D&reserved=0
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General Recommendations for 
Department of the Army Permit 
Submittals for Linear Projects 


July 28, 2003 
 
 
1. A detailed project description. 
 
2. A large-scale map showing the entire route of the project. 
 
3. The proposed route of the project on 8½ by 11-inch copies of 7.5-minute United States Geological 


Survey (USGS) quadrangle maps, national wetland inventory maps, published soil survey maps, scaled 
aerial photographs, and/or other suitable maps.  Identify all base maps, (e.g. “Fort Worth, Texas” 7.5-
minute USGS quadrangle, Natural Resources Conservation Service Tarrant County Soil Survey, sheet 
10).  Clearly mark (such as by circling) and number the location of each proposed linear project 
crossing of a water of the United States and any appurtenant structure(s) in waters of the United States 
on the map.  Waters of the United States include streams and rivers; most lakes, ponds, mudflats, 
sandflats, wetlands, sloughs, and wet meadows; abandoned sand, gravel, and construction pits, and 
similar areas. 


 
4. For each potential linear project crossing or appurtenant structure in a water of the United States, the 


following site specific information when applicable: 
 


a. 7.5-minute USGS quadrangle map name, universal transverse mercator (UTM) coordinates, 
county or parish, waterway name; 


 
b. a brief characterization of the crossing area (stream, forested wetland, non-forested wetland, etc.) 


including the National Wetland Inventory classification and soil series; 
 


c. distance between ordinary high water marks; 
 
d. proposed method of crossing (bore, trench, fill with culvert, fill with bridge, etc.); 
 
e. length of proposed crossing; 
 
f. width of temporary and permanent rights-of-way; 
 
g. type and amount of dredged or fill material proposed to be discharged; 
 
h. acreage of proposed temporary and permanent adverse impacts to waters of the United States, 


including wetlands; and 
 


i. a typical cross-section. 
 


Please refer to the “General Recommendations for Department of the Army Permit Submittals” for 
additional details about what to submit for linear projects.  Additional information, including more detailed 
jurisdictional determination data, may be needed to complete the Corps evaluation of a project in some 
cases.  We encourage you to consult with a qualified specialist (biologist, ecologist or other specialist 
qualified in preliminary jurisdictional determinations) who is familiar with the 1987 Corps of Engineers 
Wetlands Delineation Manual and the USACE Regulatory Program (33 CFR Parts 320-331). 








 


General Recommendations for 
Department of the Army  


Permit Submittals 
June 11, 2001  


 
 
The following recommendations from the U.S. Army Corps of Engineers (USACE), Fort Worth District, 
specify information that should be submitted with project proposals for review of permitting requirements 
under Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act of 1899: 
 
1. The purpose of, and need for, the project. 
 
2. A delineation and description of wetlands and other waters of the United States in the area that would 
be affected by the proposed work, and a description of the project's likely impact on the aquatic 
environment.  Delineations of wetlands must be conducted using the “Corps of Engineers Wetland 
Delineation Manual”, USACE Waterways Experiment Station Wetlands Research Program Technical 
Report Y-87-1, dated January 1987 (on-line edition available at 
http://www.wes.army.mil/el/wetlands/wlpubs.html), including all supplemental guidance (currently 
includes guidance dated October 7, 1991, and March 6, 1992).  The supplemental guidance is included in 
the on-line version and may also be obtained from your USACE district office.  In addition, include the 
width and depth of the water body and the waterward distance of any structures from the existing shoreline. 
 
3. A vicinity map (e.g., county map, USGS topographic map, etc.) showing the location of all temporary 
and permanent elements of the project, including the route of the entire highway or road, borrow pit(s), 
disposal site(s), staging area(s), etc.  This map, or an additional map, should show the project area in 
relation to nearby highways and other roads, and other pertinent features. A ground survey is not required 
to obtain this information.  (All maps and drawings must be submitted on 8½ by 11 inch sheets.) 
 
4. Plan, profile, and cross-section views of all work (fills, excavations, structures, etc.), both permanent 
and temporary, in, or adjacent to, waters of the United States, including wetlands, and a description of the 
proposed activities and structures, such as the dimensions and/or locations of highways and roads (both 
temporary and permanent), coffer dams, equipment ramps, borrow pits, disposal areas, staging areas, haul 
roads, and other project related areas within the USACE permit area(s).  The permit area(s) includes all 
waters of the United States affected by activities associated with the project, as well as any additional area 
of non-waters of the United States in the immediate vicinity of, directly associated with, and/or affected by, 
activities in waters of the United States.  The USACE permit area(s) includes borrow pits, disposal areas, 
staging areas, etc. in many cases.  A description of the proposed work should include such information as 
the  height, width, and length of structures and fills, widths of cleared rights-of-way, location of all affected 
areas of  waters of the United States, and the size and spacing of culverts, bridges and other crossings of 
waters of the United States. (All maps and drawings must be submitted on 8½ by 11 inch sheets.) 
 
5. The volume of material proposed to be discharged into and/or excavated from waters of the United 
States and the proposed type and source of the material. 
 
6. A written discussion of the alternatives considered and the rationale for selecting the proposed 
alternative as the least environmentally damaging practicable alternative.  Practicable alternatives that do 
not involve a discharge into a special aquatic site, such as wetlands, are presumed to have less adverse 
impact on the aquatic ecosystem, unless clearly demonstrated otherwise.  The package should also include 
documentation that the amount of area impacted is the minimum necessary to accomplish the project. 
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7. An assessment of the adverse and beneficial effects, both permanent and temporary, of the proposed 
work and documentation that the work would result in no more than a minimal adverse impact on the 
aquatic environment. 
 
8. A compensatory mitigation plan for unavoidable adverse impacts to the aquatic environment.  This 
plan should include a description of proposed appropriate and practicable actions that would restore, 
enhance, protect, and/or replace the functions and values of the aquatic ecosystem unavoidably lost in the 
project area because of the proposed work. 
 
9. A discussion documenting whether any species listed as endangered or threatened under the 
Endangered Species Act might be affected by, or found in the vicinity of, the USACE permit area for the 
proposed project.  Direct coordination with the FWS concerning the potential impact of the entire project 
on endangered and threatened species is strongly encouraged. 
 
10. A discussion documenting whether any cultural resources, particularly those historic properties listed, 
or eligible for listing, in the National Register of Historic Places (NRHP), would be affected by, or are in 
the vicinity of, the USACE permit area for the proposed project.  
 
11. Documentation that any permanent above-grade fills in waters of the United States within the 100-year 
floodplain comply with FEMA, or FEMA-approved local, floodplain development requirements. 
 
12. The applicant should include any other relevant information, including information on hydrology and 
hydraulics. 
 








U.S. Army Corps of Engineers 
Fort Worth District 


Regulatory Division 
Consultant List 


March 2023 
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The following is an alphabetical list of consultants who have indicated that they conduct work associated with the Fort 
Worth District, U.S. Army Corps of Engineers Regulatory Program and have requested to be included on this list.  The 
Fort Worth District, U.S. Army Corps of Engineers, does not certify, recommend, or endorse any consultants whether on 
this list or not.  No recommendation or guarantee of competence or experience is expressed or implied by this listing.  
There are other consultants who are not included on this list.  You may also wish to consult other sources of information 
such as telephone/business listings, internet search engines, etc.  We suggest that prospective clients obtain cost 
information and qualifications before contracting for professional services. 
 


ACI Consulting 
1001 Mopac Circle, Suite 100 
Austin, Texas  78746 
(512) 347-9000 


Adam Engineering, Inc. 
1506 Pioneer Parkway, Suite 102 
Arlington, Texas  76103 
(817) 269-2872 


Adams Consulting Engineers, Inc. 
6320 Copeland Road 
Tyler, Texas  75713 
(903) 324-8400 


Adams Environmental, Inc. 
13483 Wetmore Road 
San Antonio, Texas  78247 
(210) 858-6873 


Adaptive Ecosystems, Inc. 
801 Main Street, Suite 103 
Grandview, Missouri  64030 
(816) 966-8199 


Advanced Ecology, Inc. 
2557 State Highway 7 East 
Center, Texas  75935 
(800) 780-9105 


AECOM 
6800 Park Ten Blvd., Suite 180S 
San Antonio, Texas 78213 
(210) 296-2100 


Alan Plummer Associates, Inc. 
10060 N. Dowling Road 
College Station, Texas  77845 
(979) 694-7619 


Alan Plummer Associates, Inc. 
1320 South University Drive, Suite 300 
Fort Worth, Texas  76107 
(817) 806-1700 


Allison Engineering Group, Inc. 
401 South Locust, Suite 105-B 
Denton, Texas  76201 
(940) 380-9453 


ANCHOR QEA, LLC 
901 S. Mopac Expressway  
Barton Oaks Plaza IV, Suite 280 
Austin, Texas  78746  
(512) 306-9221 
 
 


Apex Companies, LLC 
13640 Briarwick Dr., Suite 110 
Austin, TX 78729 
(512)250-2600 


Arredondo, Zepeda & Brunz, Inc. 
11355 McCree Road 
Dallas, Texas  75219 
(214) 341-9900 


Atkins 
101 Summit Avenue, Suite 1014 
Fort Worth, Texas 76102 
(817) 810-0149 x225 
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Baer Engineering and Environmental Consulting, Inc. 
7756 Northcross Drive, Suite 211 
Austin, Texas  78757 
1 (800) 926-9242 


Benchmark Environmental Consultants 
6116 N. Central Expressway, Suite 808 
Dallas, Texas  75206 
(214) 363-5996 


Berg Oliver 
14701 St. Mary’s Lane, Suite 400 
Houston, Texas 77079 
281-589-0898 


Berg Oliver 
1907 Ascension Blvd., Suite 440 
Arlington, Texas 76006 
817-548-9998 


Blanton & Associates, Inc. 
5 Lakeway Centre Court, Suite 200 
Austin, Texas  78734 
(512) 264-1095 


Burns & McDonnell 
1776 Yorktown, Suite 840 
Houston, Texas  77056 
(713) 622-0227 


Caffey Engineering, Inc. 
P.O. Box 13786 
Arlington, Texas  76094-0786 
(817) 274-7467 


Castilaw Environmental Services, LLC 
510 E. Pilar Street 
Nacogdoches, Texas  75961 
(936) 559-9991 


CDM 
777 Taylor Street, Suite 1050 
Fort Worth, Texas  76102 
(817) 332-8721 


Chiang, Patel, & Yerby, Inc. 
The Avallon, Building I 
10415 Morado Circle, Suite 200 
Austin, Texas  78759  
(512) 349-0700 


CK Associates 
616 FM 1960, Suite 575 
Houston, Texas 77090 
(281) 397-9016 


Conestoga-Rovers & Associates  
4915 South Sherwood Forest Boulevard  
Baton Rouge, Louisiana  70816  
(225) 292-9007 


 
CNG Environmental 
P.O. Box 1616 
Lytle, Texas 78052 
(830)772-5868 
 


CSC Engineering & Environmental Consultants, Inc. 
3407 Tabor Road 
Bryan, Texas  77808 
(979) 778-2810 


D & M Construction 
P.O. Box 311353 
New Braunfels, Texas  78131-1353 
(830) 625-7205 


Damico Environmental Services, Inc. 
P.O. Box 691465 
Houston, Texas  77269-1465 
(281) 895-6101 
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Deotte, Inc. 
2553 East Loop 820 North 
Forth Worth, Texas  76118 
(817) 589-0000 


DESCO Environmental Consultants, LP 
P.O. Box 1490 
Magnolia, Texas  77353 
(281) 252-9799 


Eclipse Environmental & Engineering, Inc. 
8705 Shoal Creek Boulevard, Suite 200 
Austin, Texas  78757 
(512) 323-6350 


Ecological Communications Corporation 
3355 Bee Caves Road, Suite 700 
Austin, Texas  78746 
(512) 329-0031 


Ecology & Environment, Inc. 
1200 Main Street, Suite 500 
Dallas, Texas  75202 
(214) 245-1010 


Edward F. Janak, Jr., CPSS 
200 North 13th Street, Suite 113 
Corsicana, Texas  75110 
(903) 874-0223 


EnSafe, Inc. 
545 Fuller Drive,Suite 230 
Irving, Texas  75038 
(972) 791-3222 


Envir-Rowe Services, LLC 
P.O. Box 791 
Pittsburg, Texas  75686 
(903) 855-1004 


Goshawk Environmental Consulting 
P.O. Box 151525 
Austin, Texas 78715 
(512) 203-0484 


GES, Inc.  
Texas - North 
101 E. Southwest Parkway, Suite 114 
 Lewisville, Texas 75067 
800-871-6417 
 


H & T Environmental, Inc. 
5150 Old Town Road 
P.O. Box 239 
Elysian Fields, Texas  75642 
(903) 633-8224 


Halff Associates, Inc. 
4000 Fossil Creek Boulevard 
Fort Worth, Texas  76137 
(817) 847-1422 


Halff Associates, Inc. 
8616 Northwest Plaza Drive 
Dallas, Texas  75225 
(214) 346-6252 


HBC/Terracon 
16000 College Boulevard 
Lenexa, Kansas  66219 
(913) 599-6886 


Hicks & Company 
1504 West 5th Street 
Austin, Texas  78703 
(512) 478-0858 


HNTB Corporation 
5910 W. Plano Parkway, Suite 200 
Plano, Texas  75093 
(972) 628-3167 
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Hoffman Environmental, Inc. 
P.O. Box 452 
213 Jefferson St. 
Sulphur Springs, Texas  75482 
(903) 885-0304 


Horizon Environmental Services, Inc. 
P.O. Box 162017 
Austin, Texas  78716 
(512) 328-2430 


HSW Engineering, Inc. 
3820 Northdale Boulevard, Suite 210B 
Tampa, Florida  33624 
(813) 968-7722 


Hydrex Environmental Inc. 
1120 Northwest Stallings Drive 
Nacogdoches, Texas  75964 
(936) 568-9451 


Integrated Environmental Solutions, LLC. 
610 Elm Street, Suite 300 
 McKinney, Texas 75069  
 972-562-7672 
 


Jacobs Engineering, Inc. 
(formerly Carter & Burgess, Inc.) 
777 Main Street 
Fort Worth, Texas  76102 
(817) 735-7031 
 


JEA/HydroTech 
6825 Manhattan Blvd. 
Suite 100 
Fort Worth, Texas  76120 


Jones & Ridenour, Inc. 
2000 E. Lamar Boulevard, Suite 600 
Arlington, Texas  76006 
(817) 303-2112      


Jones & Ridenour, Inc. 
P.O. Box 494 
Denison, Texas  75021 
(903) 464-9055 


Kelley Environmental Consulting Services 
817 Wagon Wheel Trail 
Georgetown, Texas  78628 
(512) 639-0539 


Kimley-Horn & Associates, Inc. 
13455 Noel Rd 
2 Galleria Office Tower, Suite 700 
Dallas, Texas  75240 
972-770-1300 


 
Kimley-Horn & Associates, Inc. 
801 Cherry Street 
Suite 1300, Unit 11 
Fort Worth, TX 76102 
817-335-6511 
 
Kimley-Horn & Associates, Inc. 
5750 Genesis Court 
Suite 200 
Frisco, TX 75034 
972-335-3580 
 
Kimley-Horn & Associates, Inc. 
2201 West Royal Lane 
Suite 275 
Irving, TX 75063 
214-420-5600 
 
Kimley-Horn & Associates, Inc. 
106 West Louisiana Street 
McKinney, TX 75069 
469-301-2580 
 


Kleinfelder  
2000 South 15th Street  
Waco, Texas  76706  
(254) 754-0369 
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Loomis Austin, Inc. 
3103 Bee Cave Road, Suite 225 
Austin, Texas  78746 
(512) 327-1180 


LopezGarcia Group 
1825 Market Center Boulevard, Suite 150 
Dallas, Texas  75207 
(214) 741-7777 


M&S Engineering, Ltd. 
P.O. Box 970 
Spring Branch, Texas  78070 
(830) 228-5446 


MACTEC Engineering and Consulting, Inc. 
16650 Westgrove Drive, Suite 600 
Addison, Texas  75001 
(469) 828-4136 


Marshall, Miller & Associates, Inc. 
910 Pierremont Road, Suite 117 
Shreveport, Louisiana  71106 
(318) 868-4848 


Modern GeoSciences 
5100 Thompson Terrace 
Colleyville, Texas 76034 
(682) 223-1322 


O'Brien Engineering, Inc. 
14900 Landmark Boulevard, Suite 530 
Dallas, Texas  75254 
(972) 233-2288 


Othon, Inc., Engineering Consultants 
11111 Wilcrest Green Drive, Suite 128 
Houston, Texas  77042-4739 
(713) 975-8555 


Pape-Dawson Engineers 
500 West Seventh Street, Suite 827 
Fort Worth, Texas  76102 


Paul Price Associates, Inc. 
3006 Bee Cave Road, Suite D-230 
Austin, Texas  78746 
(512) 329-0155 


Reed Engineering Group, Ltd. 
2424 Stutz Drive, Suite 200 
Dallas, Texas  75235 
(214) 350-5600 


Resource Environmental Solutions, LLC 
5020 Montrose Blvd., Suite 650 
Houston, TX 77006 
(346) 310-6218 


Rowden Consulting, LLC 
P.O. Box 978 
23221 Oak Grove Road 
Bullard, Texas  75757 
(903) 894-6410 


S&B Infrastructure 
3535 Sage Road 
Houston, Texas 77056 
(713) 845-5401 


S&B Infrastructure 
5408 N 10th Street 
McAllen, Texas 78504 
(956) 926-5000 


Sphere 3 Environmental 
1501 Bill Owens Parkway 
Longview, Texas 75604 
(903) 297-4673 
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SWCA Environmental Consultants 
4407 Monterey Oaks Boulevard, Building 1, Suite 110 
Austin, Texas 78749 
(512) 476-0891 


SWCA Environmental Consultants 
2201 Brookhollow Plaza Drive, Suite 400 
Arlington, Texas 76006 
(817) 394-6516 
 


SWCA Environmental Consultants 
1651 Lobell Avenue, Building A 
Baton Rouge, Louisiana, 70806 
(225) 663-3831 


SWCA Environmental Consultants 
4949 N Loop 1604 W, Building 2, Suite 235 
San Antonio, Texas 78249 
(210) 877-2848 


Symonds Ecology 
1506 Audrey Drive 
Garland, Texas 75040 
(214) 926-0429 


Terra-Solve, Inc. 
3216 Commander Drive, Suite 103 
Carrollton, Texas 75006 
(972) 267-1900 


Tetra Tech EM, Inc. 
350 N. St. Paul Street, Suite 2600 
Dallas, Texas 75201 
(214) 740-2041 


Titanium Environmental Services, LLC 
311 E. Cotton Street 
P.O. Box 4029 
Longview, Texas 75606-4026 
(903) 234-8443 


TRC Environmental Corporation 
505 East Huntland Drive, Suite 250 
Austin, Texas 78752 
(512) 329-6080 


Turner Biological Consulting 
618 West St. 
Buffalo Gap, Texas 79508 
325-572-5131 


Turner Collie & Braden Inc.  
1200 Summit Avenue, Suite 600  
Fort Worth, Texas 76102-4409  
(817) 698-6700 


Universal ENSCO, Inc.  
20 Greenway Plaza, Suite 475  
Houston, Texas 77046  
(713) 977-7770 


URS Corporation 
3010 LBJ Freeway, Suite 1300 
Dallas, Texas 75234 
(972) 406-6950 


US Environmental Services 
9237 Via de Ventura, Suite 205 
Scottsdale, Arizona  85258 
(480) 800-3293 ext. 2007 


 
Westward Environmental, Inc. 
P.O. Box 2205 
4 Shooting Club Rd. 
Boerne, Texas 78006 
(830) 249-8284 
 


Whitenton Group, Inc. 
3413 Hunter Road 
San Marcos, Texas 78666 
(512) 353-3344 
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CHECKLIST FOR DRAWINGS 
 
 
The following “checklist for drawings” from the U.S. Army Corps of Engineers (USACE), Fort 
Worth District, are general requirements that should be contained within project exhibits for 
review of permitting requirements under Section 404 of the Clean Water Act and Section 10 of 
the Rivers and Harbors Act of 1899.  This checklist is a simplified version of drawing 
requirements taken from the USACE Fort Worth District, General Recommendations for 
Department of the Army Submittals (June 11, 2001), designed to assist applicants with their 
exhibit submittals; please refer to aforementioned document for additional specificity.   


 


General Requirements 


 


* It is not required to have your drawing(s) professionally drafted, especially for small, 
relatively simple projects, provided the drawings are clear and implicit.  However, the 
drawings of larger, more complex projects should always be in a more professional 
format. 


 


* Submit one original set of all drawings on an 8½-inch x 11-inch paper.  Submit the 
fewest number of sheets necessary to adequately show the proposed activity.  Print, in 
black ink, any words used on the drawings.  All other markings should also be in black 
ink. 


 


* A 1-inch margin should be left at the top edge of each sheet.  A ½-inch margin should be 
left on the three other edges. 


 


* The title block should be on each sheet.  It should include: 
 


 1.  The file number, if known (e.g., SWF-2015-00902). 


 2.  Applicant’s Name. 


 3.  The nearest waterbody (e.g., Trinity River, Pecan Creek, Lake Waco, etc.). 


 4.  A description of the proposed activity (e.g., “Utility Line”). 


 5.  The number of the sheet & total number of sheets (sheet 1 of 4).     


 6.  The date the drawing was prepared (Month/Day/Year). 


Below is an example of a title block that should be placed on all drawings; the block should be a 
standard label size 1-inch by 4-inch and placed on the lower left or right side: 


 


 


 


 


 


File number: SWF-xxxx-xxxxx 
Name: Last, First or Business Name 
Waterway: 
Proposed activity: (e.g., Utility Line) 
Sheet 1 of ?  Date__/__/__ 
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Vicinity Map 
 


* This map should clearly show where your project would be located, both on a Texas map inset, 
as well as a more detailed and smaller-scale map.  The vicinity map should show the following: 


 
 Location of the activity, i.e., latitude(s) and longitude(s) in decimal degrees. 
 Name of nearest waterway. 
 Name of, direction and distance to local town or other identifying location. 
 Names of roads in the vicinity of the site. 
 Graphic scale. 


 


 


 


Example: 
 


 


 


 North Arrow.  (Pointing to the top of the page). 
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Plan View 


 


* The plan view drawing shows the proposed project as if it was viewed for the air 
(bird’s eye view).  It should show the items listed below. 


 


 A North arrow.  (Pointing to the top of the page). 
 Identify the project in relation to the ordinary high water mark (OHWM) and/or 


boundaries with any special aquatic sites (e.g., wetlands), as well as the location 
and boundaries of all waters of the U.S. (WOUS) in the project area vicinity. 


 Identify the OHWM, if the proposed activity is near a stream or lake. 
 Identify the principal dimensions of the activity, fill and/or structures, and the 


distance it would extend into the waterbody relative to the OHWM and boundary 
with special aquatic sites, as applicable. 


 Identify the location, types, and amounts of fill (in cubic yards), and area to be 
filled (in acres). 


 Identify the distance of proposed project from any nearby existing temporary or 
permanent structure, either on land or in the water. 


 Identify the distance between the proposed activity and any navigable channel. 
 Identify any proposed final disposal site(s) for the placement of dredged and/or 


excavated fill materials. 
 Identify the name, location, and boundaries of adjacent property owners. 
 Identify erosion control measures, storm water runoff controls, stabilization of 


disturbed areas (BMP's), etc., as applicable. 
 Identify all cross-section view locations (e.g. A-A'). 


 


Elevation and/or Cross-Section View 


 


* The elevation view shows the proposed project as if it was viewed from the side or 
cut half (cross-section).  More than one may be required to adequately show the 
project.  The cross-section should show the following: 


 


 A Graphic scale. 
 The cross-section view label (e.g. A-A'). 
 Same water lines as in the plan view drawing (i.e., the OHWM and any special 


aquatic site boundaries). 
 The location(s) of the project, and the distance it extends into the waterbody 


beyond the OHWM and/or into special aquatic sites (e.g. wetlands). 
 Principal dimensions of the structure or work and how far below the OHWM or 


into other waters it would extend. 
 Approximate side slopes of any proposed fills (horizontal: vertical, e.g. 3:1). 


 


Additional information: 


 Multiple drawings should not be combined into a single drawing or page. More 
than one cross-section drawing may be required to adequately show all aspects 
of your project’s proposed impacts to WOUS, including wetlands.  






U.S. Army Corps of Engineers (USACE)

Fort Worth District



Nationwide Permit (NWP) Pre-Construction Notification (PCN) Form

This form integrates requirements of the Nationwide Permit Program within the Fort Worth District, including General and Regional Conditions. Please consult instructions included at the end prior to completing this form.



Contents

· Description of NWP 14

· Part I: NWP Conditions and Requirements Checklist

· General Conditions Checklist

· NWP 14-Specific Requirements Checklist

· Regional Conditions Checklist

· Part II: Project Information Form

· Part III: Project Impacts and Mitigation Form

· Part IV: Attachments Form

· Instructions



DESCRIPTION OF NWP 14 – LINEAR TRANSPORTATION PROJECTS



Activities required for the construction, expansion, modification, or improvement of linear transportation projects (e.g., roads, highways, railways, trails, airport runways, and taxiways) in waters of the United States (U.S.). For linear transportation projects in non-tidal waters, the discharge cannot cause the loss of greater than 1/2-acre of waters of the U.S. For linear transportation projects in tidal waters, the discharge cannot cause the loss of greater than 1/3-acre of waters of the U.S. Any stream channel modification, including bank stabilization, is limited to the minimum necessary to construct or protect the linear transportation project; such modifications must be in the immediate vicinity of the project.

This NWP also authorizes temporary structures, fills, and work, including the use of temporary mats, necessary to construct the linear transportation project. Appropriate measures must be taken to maintain normal downstream flows and minimize flooding to the maximum extent practicable, when temporary structures, work, and discharges, including cofferdams, are necessary for construction activities, access fills, or dewatering of construction sites. Temporary fills must consist of materials, and be placed in a manner, that will not be eroded by expected high flows. Temporary fills must be removed in their entirety and the affected areas returned to pre-construction elevations. The areas affected by temporary fills must be revegetated, as appropriate.

This NWP cannot be used to authorize non-linear features commonly associated with transportation projects, such as vehicle maintenance or storage buildings, parking lots, train stations, or aircraft hangars.



Part I: NWP Conditions and Requirements Checklist



To ensure compliance with the General Conditions (GC), in order for an authorization by a NWP to be valid, please answer the following questions:



1.	Navigation (Applies to Section 10 waters [i.e. navigable waters of the U.S.], see instruction 4 for link to list):

a.	Does the project cause more than a minimal adverse effect on navigation?

[bookmark: Check33][bookmark: Check34][bookmark: Check35]|_| Yes     |_| No     |_| N/A

b.	Does the project require the installation and maintenance of any safety lights and signals prescribed by the U.S. Coast Guard on authorized facilities in navigable waters of the U.S.?  |_| Yes     |_| No     |_| N/A

c.	Does the Applicant understand and agree that if future operations by the U.S. require the removal, relocation, or other alteration of the structure or work herein authorized, or if, in the opinion of the Secretary of the Army or his authorized representative, said structure or work shall cause unreasonable obstruction to the free navigation of the navigable waters, the Applicant will be required, upon due notice from the USACE, to remove, relocate, or alter the structural work or obstructions caused thereby, without expense to the U.S.; and no claim shall be made against the U.S. on account of any such removal or alteration?

|_| Yes     |_| No     |_| N/A

If you answered yes to question a. or b. above, or if you answered no to question c. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:      



2.	Aquatic Life Movements:

a.	Does the project substantially disrupt the necessary life cycle movements of those species of aquatic life indigenous to the waterbody, including those species that normally migrate through the area?  |_| Yes     |_| No

b.	Is the project's primary purpose to impound water?  |_| Yes     |_| No

c.	Will culverts placed in streams be installed to maintain low flow conditions to sustain the movement of those aquatic species?  |_| Yes     |_| No     |_| N/A

If you answered yes to question a. or b. above, or if you answered no to question c. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:      



3.	Spawning Areas:

a.	Does the project avoid spawning areas during the spawning season to the maximum extent practicable?  |_| Yes     |_| No     |_| N/A 

b.	Does the project result in the physical destruction (e.g., through excavation, fill, or downstream smothering by substantial turbidity) of an important spawning area?

	|_| Yes     |_| No     |_| N/A

If you answered no to question a. above, or if you answered yes to question b. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:      



4.	Migratory Bird Breeding Areas:

a.	Does the project avoid waters of the U.S. that serve as breeding areas for migratory birds to the maximum extent practicable?  |_| Yes     |_| No     |_| N/A

If you answered no to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:  

     



5.	Shellfish Beds:

a.	Does the project occur in areas of concentrated shellfish populations?  	|_| Yes     |_| No

If you answered yes to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:  

     



6.	Suitable Material:

a.	Does the project use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.)?

|_| Yes     |_| No

b.	Is the material used for construction or discharged in a water of the U.S. free from toxic pollutants in toxic amounts (see Section 307 of the Clean Water Act)?  |_| Yes     |_| No

If you answered yes to question a. above, or if you answered no to question b. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:      



7.	Water Supply Intakes:

a.	Does the project occur in the proximity of a public water supply intake?  |_| Yes     |_| No

If you answered yes to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:  

     



8.	Adverse Effects From Impoundments:

a.	Does the project create an impoundment of water?  |_| Yes     |_| No

b.	If you answered yes to question a. above, are the adverse effects (to the aquatic system due to accelerating the passage of water, and/or restricting its flow) minimized to the maximum extent practicable?  |_| Yes     |_| No     |_| N/A

If you answered no to question b. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:

     



9.	Management of Water Flows:

a.	Does the project maintain the pre-construction course, condition, capacity, and location of open waters to the maximum extent practicable, for each activity, including stream channelization and storm water management activities?  |_| Yes     |_| No

b.	Will the project be constructed to withstand expected high flows?  |_| Yes     |_| No

c.	Will the project restrict or impede the passage of normal or high flows?  |_| Yes     |_| No

If you answered no to question a. or b. above, or if you answered yes to question c. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:

     



10.	Fills Within 100-Year Floodplains:

a.	Does the project comply with applicable FEMA-approved state or local floodplain management requirements?  |_| Yes     |_| No     |_| N/A

If you answered no to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:

     



11.	Equipment:

a.	Will heavy equipment working in wetlands or mudflats be placed on mats, or other measures be taken to minimize soil disturbance?  |_| Yes     |_| No     |_| N/A

If you answered no to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:

     

	

12.	Soil Erosion and Sediment Controls:

a.	Will the project use appropriate soil erosion and sediment controls and maintain them in effective operating condition throughout construction?  |_| Yes     |_| No

b.	Will all exposed soil and other fills, as well as any work below the ordinary high water mark or high tide line, be permanently stabilized at the earliest practicable date?  |_| Yes     |_| No

c.	Be aware that if work will be conducted within waters of the U.S., Applicants are encouraged to perform that work during periods of low-flow or no-flow.

If you answered no to question a. or b. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:      



13.	Removal of Temporary Fills:

a.	Will temporary fills be removed in their entirety and the affected areas returned to pre-construction elevations?  |_| Yes     |_| No     |_| N/A

b.	Will the affected areas be revegetated, as appropriate?  |_| Yes     |_| No     |_| N/A

If you answered no to question a. or b. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:      



14.	Proper Maintenance:

a.	Will any authorized structure or fill be properly maintained, including maintenance to ensure public safety?  |_| Yes     |_| No

If you answered no to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:

     



15.	Single and Complete Project:

a.	Does the Applicant certify that the project is a “single and complete project” as defined below?  |_| Yes     |_| No

Single and complete project: 
Single and complete linear project:  A linear project is a project constructed for the purpose of getting people, goods, or services from a point of origin to a terminal point, which often involves multiple crossings of one or more waterbodies at separate and distant locations. The term “single and complete project” is defined as that portion of the total linear project proposed or accomplished by one owner/developer or partnership or other association of owners/developers that includes all crossings of a single water of the United States (i.e., a single waterbody) at a specific location. For linear projects crossing a single or multiple waterbodies several times at separate and distant locations, each crossing is considered a single and complete project for purposes of NWP authorization. However, individual channels in a braided stream or river, or individual arms of a large, irregularly shaped wetland or lake, etc., are not separate waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and complete project” is defined at 33 CFR 330.2(i) as the total project proposed or accomplished by one owner/developer or partnership or other association of owners/developers.  A single and complete non-linear project must have independent utility (see definition of “independent utility”).  Single and complete non-linear projects may not be “piecemealed” to avoid the limits in an NWP authorization.

Independent utility: Defined as a test to determine what constitutes a single and complete non-linear project in the Corps regulatory program. A project is considered to have independent utility if it would be constructed absent the construction of other projects in the project area. Portions of a multi-phase project that depend upon other phases of the project do not have independent utility. Phases of a project that would be constructed even if the other phases were not built can be considered as separate single and complete projects with independent utility.



16.	Wild and Scenic River:

There are no Wild and Scenic Rivers within the geographic boundaries of the Fort Worth District. Therefore, this GC does not apply.



17.	Tribal Rights:

a.	Will the project or its operation impair reserved tribal rights, including, but not limited to, reserved water rights and treaty fishing and hunting rights?  |_| Yes     |_| No     |_| N/A

If you answered yes to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:  

     



18.	Endangered Species (see also Box 8 in Part III): 

a.	Is the project likely to directly or indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed for such designation, as identified under the Federal Endangered Species Act (ESA), or will the project directly or indirectly destroy or adversely modify the critical habitat of such species?  |_| Yes     |_| No

b.	Might the project affect any listed species or designated critical habitat?  |_| Yes     |_| No

c.	Is any listed species or designated critical habitat in the vicinity of the project?

	|_| Yes     |_| No

d.	If the project “may affect” a listed species or critical habitat, has Section 7 consultation addressing the effects of the proposed activity been completed?  |_| Yes     |_| No     |_| N/A

If you answered yes to question a. or b. or c. above, or if you answered no to question d. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:

     



19.	Migratory Birds and Bald and Golden Eagles: 

a.  Does the project have the potential to impact nests, nesting sites, or rookeries of migratory birds, bald or golden eagles?  |_| Yes     |_| No     |_| N/A	

If you answered yes to question a. above, you are responsible for contacting the appropriate local office of the U.S. Fish and Wildlife Service to obtain any “take” permits required under the U.S. Fish and Wildlife Service’s regulations governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle Protection Act.



20.	Historic Properties (see also Box 9 in Part III): 

a.	Does the project have the potential to cause effects to any historic properties listed, determined to be eligible for listing on, or potentially eligible for listing on the National Register of Historic Places, including previously unidentified properties?

	|_| Yes     |_| No     |_| N/A

If you answered yes to question a. above, please explain how the project would be in compliance with this GC or be aware that the project would require an individual permit application:  

     



21.	Discovery of Previously Unknown Remains and Artifacts:  

If you discover any previously unknown historic, cultural or archeological remains and artifacts while accomplishing the activity authorized by this permit, you must immediately notify the district engineer of what you have found, and to the maximum extent practicable, avoid construction activities that may affect the remains and artifacts until the required coordination has been completed. The district engineer will initiate the Federal, Tribal and state coordination required to determine if the items or remains warrant a recovery effort or if the site is eligible for listing in the National Register of Historic Places. 



22.	Designated Critical Resource Waters:

a.	Will the project impact critical resource waters, which include NOAA-designated marine sanctuaries, National Estuarine Research Reserves, state natural heritage sites, and outstanding national resource waters or other waters officially designated by a state as having particular environmental or ecological significance and identified by the district engineer after notice and opportunity for public comment?  |_| Yes     |_| No

If you answered yes to question a. above, be aware that discharges of dredged or fill material into waters of the U.S. are not authorized by NWP 14 for any activity within, or directly affecting, critical resource waters, including wetlands adjacent to such waters.



23.	Mitigation (see also Box 10 in Part III):

a.	Will the project include appropriate and practicable mitigation necessary to ensure that adverse effects on the aquatic environment are minimal?  |_| Yes     |_| No

If you answered no to question a. above, please include an explanation in Box 10 of why no mitigation would be necessary in order to be in compliance with this GC or be aware that the project would require an individual permit application. 



24.	Safety of Impoundment Structures:

a.	Has the impoundment structure been safely designed to comply with established state dam safety criteria or has it been designed by qualified persons??  |_| Yes     |_| No  |_| N/A

If you answered yes to question a. above, non-federal applicants may be required to provide documentation that the design has been independently reviewed by similarly qualified persons with appropriate modifications to ensure safety.   If you answered no, please include an explanation in Box 10 of why the structure is exempt from state dam safety criteria or be aware that the project may require an individual permit application. 



25.	Water Quality (see also Box 11 in Part III):

a.	If in Texas, does the project comply with the conditions of the TCEQ water quality certification for NWP 14?  |_| Yes     |_| No     |_| N/A

b.	If in “Indian Country,” does the project comply with the conditions of the EPA water quality certification for NWPs?  |_| Yes     |_| No     |_| N/A

c.	If in Louisiana, does the project comply with the conditions of the LADEQ water quality certification for NWP 14?  |_| Yes     |_| No     |_| N/A

If you answered no to question a. or b. above, please be aware that the project would require an individual permit application.



26.	Coastal Zone Management: 

	The Fort Worth District does not cover any Coastal Zone; therefore, this GC does not apply. 



27.	Regional and Case-By-Case Conditions:

	See the attached Regional Conditions checklist to ensure compliance with this GC.



28.	Use of Multiple Nationwide Permits:

a.	Does the project use more than one NWP for a single and complete project?  |_| Yes     |_| No 

b.	If you answered yes to question a. above, be aware that unless the project’s acreage loss of waters of the U.S. authorized by the NWPs is below the acreage limit of the NWP with the highest specified acreage limit, no NWP can be issued and the project would require an individual permit application.  

If you answered yes to question a. above, please explain how the project would be in compliance with this GC and what additional NWP number you intend to use:  

     



29.	Transfer of Nationwide Permit Verifications:

a.	Does the Applicant agree that if he or she sells the property associated with the nationwide permit verification, the Applicant may transfer the nationwide permit verification to the new owner by submitting a letter to the appropriate USACE district office to validate the transfer?  

	|_| Yes     |_| No



30.	Compliance Certification:

a.	Does the Applicant agree that if he or she receives the NWP verification from the USACE, they must submit a signed certification regarding the completed work and any required mitigation (the certification form will be sent by the USACE with the NWP verification letter)?  

|_| Yes     |_| No


31.	Activities Affecting Structure or Works Built by the United States

a.  Does the project temporarily or permanently alter and/or occupy a USACE federally authorized Civil Works project?  |_| Yes     |_| No

If you answered yes to question a. above, notification is required in accordance with general condition 32, for any activity that requires permission from the Corps. The district engineer may authorize activities under these NWPs only after a statement confirming that the project proponent has submitted a written request for section 408 permission from the Corps office having jurisdiction over that USACE project.



32.	Notification:

a.	Reason for notification:

|_|  	the loss of waters of the United States exceeds 1/10 acre; or

|_|  	involves discharges into special aquatic sites; or 

|_|  	Regional Conditions

b.	Does the Applicant agree that he or she will not begin the project until either: 

1) He or she is notified in writing by the district engineer that the activity may proceed under the NWP with any special conditions imposed by the district or division engineer; or 

2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN and the prospective permittee has not received written notice from the district or division engineer. However, if the permittee was required to notify the Corps pursuant to general condition 18 that listed species or critical habitat might be affected or in the vicinity of the project, or to notify the Corps pursuant to general condition 20 that the activity may have the potential to cause effects to historic properties, the permittee cannot begin the activity until receiving written notification from the Corps that there is “no effect” on listed species or “no potential to cause effects” on historic properties, or that any consultation required under Section 7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) has been completed. |_| Yes     |_| No

c.	Does the Applicant agree that if the district or division engineer notifies the Applicant in writing that an individual permit is required within 45 calendar days of receipt of a complete PCN, the Applicant cannot begin the activity until an individual permit has been obtained?  

|_| Yes     |_| No



NWP 14-specific requirements checklist:  



1.	Does the project involve the construction, expansion, modification, or improvement of a linear transportation project?  |_| Yes     |_| No

If you answered no to question 1. above, be aware that the project would not be authorized by a NWP 14 and may require an individual permit application.



2.	Does the project cause the loss of greater than 1/2-acre non-tidal waters of the U.S. at any crossing considered a single and complete project?  |_| Yes     |_| No

	If you answered yes to question 2. above, be aware that the project would not be authorized by a NWP 14 and would require an individual permit application.



3.	If the project involves any stream channel modification, including bank stabilization, is it limited to the minimum necessary to construct or protect the linear transportation project, and are such modifications in the immediate vicinity of the project?  |_| Yes     |_| No     |_| N/A

If you answered no to question 3. above, be aware that the project would not be authorized by a NWP 14 and may require an individual permit application.



4.	If the project involves non-linear features commonly associated with transportation projects, such as vehicle maintenance or storage buildings, parking lots, train stations, or aircraft hangars, would it use this NWP to authorize these features?  |_| Yes     |_| No

	If you answered yes to question 4. above, be aware that the non-linear features of the project would not be authorized by a NWP 14 and may require an individual permit application.



5.	Does each activity/crossing considered a single and complete project have independent utility?  |_| Yes     |_| No     |_| N/A

	If you answered no to question 5. above, be aware that the project may require an individual permit application.



6.	a. Will any temporary structures, fills, and work necessary to construct the project meet the criteria for maintaining flows, minimizing flooding, and withstanding high flows?

	|_| Yes     |_| No     |_| N/A

	b. Will temporary structures and fills be removed in their entirety, and the affected areas be returned to pre-construction elevations and revegetated, as appropriate?

	|_| Yes     |_| No     |_| N/A

	If you answered no to question 6a. or 6b. above, be aware that the project would not be authorized by a NWP 14 and may require an individual permit application.	


REGIONAL CONDITIONS CHECKLIST

To ensure compliance with the Regional Conditions within the Fort Worth District, in the State of Texas, in order for an authorization by a NWP to be valid, please answer the following questions (for projects in Texas only):

1. [bookmark: _Hlk68184445][bookmark: _Hlk66968550]Does the project involve a discharge into any of the following habitat types?: 

|_| 	Pitcher plant bogs ((Sarracenia spp.) and/or sundews (Drosera spp.) and/or Bald Cypress/Tupelo swamps ((Taxodium distichum) and/or water tupelo (Nyssa aquatica))?

|_| 	Karst Zones 1 and 2 located in Bexar, Travis and Williamson Counties (see https://www.fws.gov/southwest/es/AustinTexas/Maps_Data.html). 

|_|	Caddo Lake and associated areas that are designated as “Wetland of International Importance” under the Ramsar Convention (see http://caddolakedata.us/media/145/1996caddolakeramsar.pdf or http://caddolakedata.us/media/144/1996caddolakeramsar.jpg). 

|_| 	Reaches of rivers (and their adjacent wetlands) that are included in the Nationwide Rivers Inventory (see https://www.nps.gov/subjects/rivers/nationwide-rivers-inventory.htm)/  

If you answered yes to any of the above choices, notification of the District Engineer is required in accordance with NWP GC 32, and the USACE will coordinate with other resource agencies as specified in NWP GC 32(d).

2. [bookmark: _Hlk68184527]Is the activity located at a site approved as a compensatory mitigation site (either permittee-responsible, mitigation bank and/or in lieu fee) under Section 404 of the Clean Water Act and/or Section 10 of the Rivers and Harbors Act of 1899?

|_| Yes     |_| No     

If you answered yes to question 2. above, notification of the District Engineer is required in accordance with NWP GC 32.



To ensure compliance with the Regional Conditions within the Fort Worth District, in the State of Louisiana, in order for an authorization by a NWP to be valid, please answer the following questions (for projects in Louisiana only):



[bookmark: _Hlk97727588]1.	Does the activity cause the permanent loss of greater than 1/2 acre of seasonally inundated cypress swamp and/or cypress-tupelo swamp?  |_| Yes     |_| No

	If you answered yes to question 1. above, be aware that the project would not be authorized by a NWP 14 and would require an individual permit application.

2.	Does the activity cause the permanent loss of greater than 1/2 acre of pine savanna and/or pitcher plant bogs?  |_| Yes     |_| No

	If you answered yes to question 2. above, be aware that the project would not be authorized by a NWP 14 and would require an individual permit application.

3.	Has the activity been determined to have an adverse impact upon a federal or state designated rookery and/or bird sanctuary?  |_| Yes     |_| No

	If you answered yes to question 3. above, be aware that the project would not be authorized by a NWP 14 and would require an individual permit application.

4.	To the best of the applicant’s knowledge, is any excavated and/or fill material to be placed within wetlands free of contaminants?  |_| Yes     |_| No     |_| N/A

	If you answered no to question 4. above, be aware that the project would not be authorized by a NWP 14 and would require an individual permit application.

5.	Regional Condition 5 applies to work within the Louisiana Coastal Zone and/or the Outer Continental Shelf off Louisiana, and therefore does not apply in the USACE Fort Worth District. Work in these areas may require coordination with the USACE Galveston or New Orleans districts.

6.	Does the activity adversely affect greater than 1/10 acre of wetlands, and/or adversely impact a designated Natural and Scenic River, a state or federal wildlife management area, and/or refuge?  |_| Yes     |_| No

	If you answered yes to question 6. above, notification of the District Engineer is required in accordance with NWP GC 32.

7.	For activities involving the installation of a culvert, will the culvert be sufficiently sized to maintain expected high water flows, and installed at a sufficient depth to maintain low flows to sustain the movement of aquatic species?  |_| Yes     |_| No     

	If you answered no to question 7. above, be aware that the project would not be authorized by a NWP 14 and would require an individual permit application.

Additional Discussion:

[bookmark: Text293]     


Part II: Project Information

		Box 1  Project Name:

[bookmark: Text1]     

		Applicant Name

     



		Applicant Title

     

		Applicant Company, Agency, etc.

     



		Mailing Address

[bookmark: Text5]     

		Applicant’s internal tracking number (if any)

     



		Work Phone with area code

     

		Home Phone with area code

     

		Fax #

     

		E-mail Address

     



		Relationship of applicant to property:

[bookmark: Check2][bookmark: Check3][bookmark: Check4][bookmark: Check5][bookmark: Text292]|_| Owner     |_| Purchaser     |_| Lessee     |_| Other:      



		Application is hereby made for verification that subject regulated activities associated with subject project qualify for authorization under a USACE nationwide permit or permits as described herein. I certify that I am familiar with the information contained in this application, and that to the best of my knowledge and belief, such information is true, complete, and accurate. I further certify that I possess the authority to undertake the proposed activities. I hereby grant to the agency to which this application is made the right to enter the above‑described location to inspect the proposed, in-progress, or completed work. I agree to start work only after all necessary permits have been received.



		Signature of applicant



		Date (mm/dd/yyyy)

     







		Box 2  Authorized Agent/Operator Name and Signature: (If an agent is acting for the applicant during the permit process)

     



		Agent/Operator Title

     

		Agent/Operator Company, Agency, etc.

     



		Mailing Address

     



		E-mail Address

     



		Work Phone with area code

     

		Home Phone with area code

     

		Fax #

     

		Cell Phone #

     



		I hereby authorize the above-named agent to act in my behalf as my agent in the processing of this application and to furnish, upon request, supplemental information in support of this permit application. I understand that I am bound by the actions of my agent, and I understand that if a federal or state permit is issued, I, or my agent, must sign the permit.



		Signature of applicant



		Date (mm/dd/yyyy)

     



		I certify that I am familiar with the information contained in this application, and that to the best of my knowledge and belief, such information is true, complete, and accurate.



		Signature of authorized agent



		Date (mm/dd/yyyy)

     







		Box 3  Name of property owner, if other than applicant:

     

|_| Multiple Current Owners (If multiple current property owners, check here and include a list as an attachment)



		Owner Title

     

		Owner Company, Agency, etc.

     



		Mailing Address

     



		Work Phone with area code

     

		Home Phone with area code

     







		Box 4  Project location, including street address, city, county, state, and zip code where proposed activity will occur:

     



		Nature of Activity (Description of project; include all features; see instructions):

     



		Project Purpose (Description of the reason or purpose of the project; see instructions):

     



		Are there any other Federal Permits or Federal Agencies associated with this project?

[bookmark: Check52][bookmark: Text553]|_| Yes  If yes, list the agency(ies)      

[bookmark: Check53]|_| No



		Has a lead Federal Agency been identified?

[bookmark: Check54][bookmark: Text554]|_| Yes  If yes, provide the agency name, agency POC, address, phone number, and email address.      

[bookmark: Check55]|_| No



		Has a delineation of waters of the U.S., including wetlands, been completed? (see instructions)

|_| Yes, Attached     |_| No

If a delineation has been completed, has it been verified in writing by the USACE?

|_| Yes, Date of approved or preliminary jurisdictional determination (mm/dd/yyyy):        USACE Project:      

|_| No



		Are color photographs of the existing conditions available? |_| Yes, Attached     |_| No

Are aerial photographs available? |_| Yes, Attached     |_| No



		|_| Multiple Single and Complete Crossings (If multiple single and complete crossings, check here and complete the table in Attachment D)



		Waterbody(ies) (if known; otherwise enter “an unnamed tributary to”):      

Tributary(ies) to what known, downstream waterbody(ies):      



		Latitude & longitude (Decimal Degrees):

     



		USGS Quad map name(s):

     



		Watershed(s) and other location descriptions, if known:

     



		Directions to the project location:

     







Part III: Project Impacts and Mitigation

		Box 5  Reason(s) for Discharge into waters of the U.S.:

     



		Type(s) of material being discharged and the amount of each type in cubic yards:

     



		Total surface area (in acres) of wetlands or other waters of the U.S. to be filled:

     



		Indicate the proposed impacts to waters of the U.S. in ACRES (for wetlands and impoundments) and LINEAR FEET (for rivers and streams), and identify the impact(s) as permanent and/or temporary for each waterbody type listed below. For projects with multiple single and complete crossings, the table below should indicate the cumulative totals of those single and complete crossings that require notification as outlined in Part I, GC question 32, and would not determine the threshold for whether a project qualifies for a NWP. The table below is intended as a tool to summarize impacts by resource type for planning compensatory mitigation and does not replace the summary table of single and complete crossings in Attachment D for those projects with multiple single and complete crossings. 

		

		Permanent

		Temporary



		Waterbody Type

		Acres

		Linear feet

		Acres

		Linear feet



		Non-forested wetland

		[bookmark: Text354]     

		[bookmark: Text362]     

		[bookmark: Text370]     

		[bookmark: Text378]     



		Forested wetland

		[bookmark: Text355]     

		[bookmark: Text363]     

		[bookmark: Text371]     

		[bookmark: Text379]     



		Perennial stream

		[bookmark: Text356]     

		[bookmark: Text364]     

		[bookmark: Text372]     

		[bookmark: Text380]     



		Intermittent stream

		[bookmark: Text357]     

		[bookmark: Text365]     

		[bookmark: Text373]     

		[bookmark: Text381]     



		Ephemeral stream

		[bookmark: Text358]     

		[bookmark: Text366]     

		[bookmark: Text374]     

		[bookmark: Text382]     



		Impoundment

		[bookmark: Text359]     

		[bookmark: Text367]     

		[bookmark: Text375]     

		[bookmark: Text383]     



		[bookmark: Text353]Other:      

		[bookmark: Text360]     

		[bookmark: Text368]     

		[bookmark: Text376]     

		[bookmark: Text384]     



		Total:

		[bookmark: Text361]     

		[bookmark: Text369]     

		[bookmark: Text377]     

		[bookmark: Text385]     









		Potential indirect and/or cumulative impacts of proposed discharge (if any):

     



		Required drawings (see instructions):

[bookmark: Check6]Vicinity map: |_| Attached

[bookmark: Check7]To-scale plan view drawing(s): |_| Attached

[bookmark: Check8]To-scale elevation and/or cross section drawing(s): |_| Attached



		[bookmark: Check13][bookmark: Check14]Is any portion of the work already complete? |_| Yes     |_| No

If yes, describe the work:      







		Box 6  Authority: (see instructions)

[bookmark: Check15][bookmark: Check16]Is Section 10 of the Rivers and Harbors Act for projects affecting navigable waters applicable?  |_| Yes     |_| No  (see Fort Worth District Navigable Waters list)

Is Section 404 of the Clean Water Act applicable?  |_| Yes     |_| No







		Box 7  Larger Plan of Development:

Is the discharge of fill or dredged material for which Section 10/404 authorization is sought intended for a linear transportation project which is part of a larger plan of development?  

|_| Yes     |_| No  (If yes, please provide the information in the remainder of Box 7)



		Does the linear transportation project have independent utility in addition to the larger plan of development (e.g., major arterial, through connection, etc.)? |_| Yes     |_| No

If yes, explain:

      



		If discharge of fill or dredged material is part of development, name and proposed schedule for that larger development (start-up, duration, and completion dates):

     



		Location of larger development (If discharge of fill or dredged material is part of a plan of development, a map of suitable quality and detail for the entire project site should be included):

     



		Total area in acres of entire project area (including larger plan of development, where applicable):

     







		Box 8  Federally Threatened or Endangered Species (see instructions)

Please list any federally-listed (or proposed) threatened or endangered species or critical habitat potentially affected by the project (use scientific names (i.e., genus species), if known):

     



		Have surveys, using U.S. Fish and Wildlife Service (USFWS) protocols, been conducted?

[bookmark: Check17][bookmark: Check18][bookmark: Text552]|_| Yes, Report attached     |_| No (explain):      



		If a federally-listed species would potentially be affected, please provide a description and a biological evaluation.

|_| Yes, Report attached     |_| Not attached



		Has Section 7 consultation been initiated by another federal agency?

|_| Yes, Initiation letter attached     |_| No



		Has Section 10 consultation been initiated for the proposed project?

|_| Yes, Initiation letter attached     |_| No



		Has the USFWS issued a Biological Opinion?

|_| Yes, Report attached     |_| No

If yes, list date Opinion was issued (mm/dd/yyyy):      







		Box 9  Historic properties and cultural resources

Please list any historic properties listed (or eligible to be listed) on the National Register of Historic Places which the project has the potential to affect:

     



		Has an archaeological records search been conducted?

|_| Yes, Report attached     |_| No (explain):      



		Are any cultural resources of any type known to exist on-site?

[bookmark: Check21][bookmark: Check22]|_| Yes     |_| No



		Has an archaeological pedestrian survey been conducted for the site?

[bookmark: Check25][bookmark: Check26]|_| Yes, Report attached     |_| No (explain):      



		Has Section 106 or SHPO consultation been initiated by another federal or state agency?

|_| Yes, Initiation letter attached     |_| No



		Has a Section 106 MOA been signed by another federal agency and the SHPO?

[bookmark: Check27][bookmark: Check28]|_| Yes, Attached     |_| No

If yes, list date MOA was signed (mm/dd/yyyy):      







		Box 10  Proposed Conceptual Mitigation Plan Summary (see instructions)



		Measures taken to avoid and minimize impacts to waters of the U.S. (if any):

[bookmark: Text37]     



		Applicant proposes combination of one or more of the following mitigation types:

[bookmark: Text38][bookmark: Check51]|_| Mitigation Bank     |_| On-site     |_| Off-site (Number of sites:      )     |_| None



		Applicant proposes to purchase mitigation bank credits:  |_| Yes     |_| No

Mitigation Bank Name:      

Number of Credits:      



		Indicate in ACRES (for wetlands and impoundments) and LINEAR FEET (for rivers and streams) the total quantity of waters of the U.S. proposed to be created, restored, enhanced, and/or preserved for purposes of providing compensatory mitigation. Indicate mitigation site type (on- or off-site) and number. Indicate waterbody type (non-forested wetland, forested wetland, perennial stream, intermittent stream, ephemeral stream, impoundment, other) or non-jurisdictional (uplands1). 

		Mitigation Site Type and Number

		Waterbody Type

		Created

		Restored

		Enhanced

		Preserved



		e.g., On-site 1

		Non-forested wetland

		0.5 acre

		

		

		



		e.g., Off-site 1

		Intermittent stream

		

		500 LF

		1000 LF

		



		[bookmark: Text386]     

		[bookmark: Text391]     

		[bookmark: Text396]     

		[bookmark: Text402]     

		[bookmark: Text408]     

		[bookmark: Text414]     



		[bookmark: Text387]     

		[bookmark: Text392]     

		[bookmark: Text397]     

		[bookmark: Text403]     

		[bookmark: Text409]     

		[bookmark: Text415]     



		[bookmark: Text388]     

		[bookmark: Text393]     

		[bookmark: Text398]     

		[bookmark: Text404]     

		[bookmark: Text410]     

		[bookmark: Text416]     



		[bookmark: Text389]     

		[bookmark: Text394]     

		[bookmark: Text399]     

		[bookmark: Text405]     

		[bookmark: Text411]     

		[bookmark: Text417]     



		[bookmark: Text390]     

		[bookmark: Text395]     

		[bookmark: Text400]     

		[bookmark: Text406]     

		[bookmark: Text412]     

		[bookmark: Text418]     



		

		Totals:

		[bookmark: Text401]     

		[bookmark: Text407]     

		[bookmark: Text413]     

		[bookmark: Text419]     





1 For uplands, please indicate if designed as an upland buffer.



		Summary of Mitigation Work Plan (Describe the mitigation activities listed in the table above):

[bookmark: Text294]     



		If no mitigation is proposed, provide a detailed explanation of why no mitigation would be necessary to ensure that adverse effects on the aquatic environment are minimal:

     



		Has a conceptual mitigation plan been prepared in accordance with the USACE regulations and guidelines?  

[bookmark: Check31][bookmark: Check32]|_| Yes, Attached     |_| No (explain):      



		Mitigation site(s) latitude & longitude (Decimal Degrees):      

		USGS Quad map name(s):

     



		Other location descriptions, if known:

     



		Directions to the mitigation location(s):

     







		Box 11  Water Quality Certification (see instructions):

For Texas:

Does the project meet the conditions of the Texas Commission on Environmental Quality (TCEQ) Clean Water Act Section 401 certification for NWP 14?  |_| Yes     |_| No

Does the project include soil erosion control and sediment control Best Management Practices (BMPs)?  |_| Yes     |_| No

Does the project include BMPs for post-construction total suspended solids control?  

|_| Yes     |_| No



		For Louisiana:

LDEQ has issued water quality certification for NWP 14 without conditions.



		For Tribal Lands (“Indian Country”):

Does the project meet the conditions of the EPA water quality certification for NWPs?

|_| Yes     |_| No







		Box 12  List of other certifications or approvals/denials received from other federal, state, or local agencies for work described in this application:

		Agency

		Approval Type2

		Identification No.

		Date Applied

		Date Approved

		Date Denied



		[bookmark: Text420]     

		[bookmark: Text427]     

		[bookmark: Text428]     

		[bookmark: Text435]     

		[bookmark: Text436]     

		[bookmark: Text443]     



		[bookmark: Text421]     

		[bookmark: Text426]     

		[bookmark: Text429]     

		[bookmark: Text434]     

		[bookmark: Text437]     

		[bookmark: Text442]     



		[bookmark: Text422]     

		[bookmark: Text425]     

		[bookmark: Text430]     

		[bookmark: Text433]     

		[bookmark: Text438]     

		[bookmark: Text441]     



		[bookmark: Text423]     

		[bookmark: Text424]     

		[bookmark: Text431]     

		[bookmark: Text432]     

		[bookmark: Text439]     

		[bookmark: Text440]     





2 Would include but is not restricted to zoning, building, and floodplain permits






Part IV: Attachments

	Included

A. 	List of Property Owners	|_|

B. 	Delineation of Waters of the U.S., Including Wetlands 	|_|

C. 	Color Photographs 	|_|

D. 	Summary Table of Single and Complete Crossings 	|_|

[bookmark: Check43]E. 	Required Drawings/Figures 	|_|

F. 	Threatened or Endangered Species Reports and/or Letters	|_|

[bookmark: Check44]G. 	Historic Properties and Cultural Resources Reports and/or Letters	|_|

[bookmark: Check45]H. 	Conceptual Mitigation Plan	|_|

I. 	Other:      	|_|



End of Form





Page 11 of 17		SWF Recommended Application Form - NWP 14

Attachment D: Summary Table of Single and Complete Crossings

		Waterbody ID1

		Latitude and Longitude (Decimal Degrees)

		Resource Type2

		Linear Feet in Project Area

		Acres in Project Area

		Impact Type3

		Linear Feet of Impact

		Average Width and Length of Impact

		Acres of Impact

		Cubic Yards of Material to be Discharged

		PCN Required

		Reason4



		e.g., W-1

		32.755°N, -97.755°W

		NFW

		-

		0.25

		D/P

		-

		-

		0.15

		1210

		Yes

		A, B



		[bookmark: Text39]     

		[bookmark: Text295]     

		[bookmark: Text40]     

		[bookmark: Text41]     

		[bookmark: Text42]     

		[bookmark: Text43]     

		[bookmark: Text44]     

		     

		[bookmark: Text45]     

		[bookmark: Text333]     

		[bookmark: Text46]     

		[bookmark: Text47]     



		[bookmark: Text48]     

		[bookmark: Text296]     

		[bookmark: Text49]     

		[bookmark: Text50]     

		[bookmark: Text51]     

		[bookmark: Text52]     

		[bookmark: Text53]     

		     

		[bookmark: Text54]     

		[bookmark: Text334]     

		[bookmark: Text55]     

		[bookmark: Text56]     



		[bookmark: Text58]     

		[bookmark: Text297]     

		[bookmark: Text59]     

		[bookmark: Text60]     

		[bookmark: Text61]     

		[bookmark: Text62]     

		[bookmark: Text63]     

		     

		[bookmark: Text64]     

		[bookmark: Text335]     

		[bookmark: Text65]     

		[bookmark: Text57]     



		[bookmark: Text66]     

		[bookmark: Text298]     

		[bookmark: Text67]     

		[bookmark: Text68]     

		[bookmark: Text69]     

		[bookmark: Text70]     

		[bookmark: Text71]     

		     

		[bookmark: Text72]     

		[bookmark: Text336]     

		[bookmark: Text73]     

		[bookmark: Text74]     



		[bookmark: Text75]     

		[bookmark: Text299]     

		[bookmark: Text76]     

		[bookmark: Text77]     

		[bookmark: Text78]     

		[bookmark: Text79]     

		[bookmark: Text80]     

		     

		[bookmark: Text81]     

		[bookmark: Text337]     

		[bookmark: Text82]     

		[bookmark: Text83]     



		[bookmark: Text84]     

		[bookmark: Text300]     

		[bookmark: Text85]     

		[bookmark: Text86]     

		[bookmark: Text87]     

		[bookmark: Text88]     

		[bookmark: Text89]     

		     

		[bookmark: Text90]     

		[bookmark: Text338]     

		[bookmark: Text343]     

		[bookmark: Text348]     



		[bookmark: Text305]     

		[bookmark: Text301]     

		[bookmark: Text309]     

		[bookmark: Text313]     

		[bookmark: Text317]     

		[bookmark: Text321]     

		[bookmark: Text325]     

		     

		[bookmark: Text329]     

		[bookmark: Text339]     

		[bookmark: Text344]     

		[bookmark: Text349]     



		[bookmark: Text306]     

		[bookmark: Text302]     

		[bookmark: Text310]     

		[bookmark: Text314]     

		[bookmark: Text318]     

		[bookmark: Text322]     

		[bookmark: Text326]     

		     

		[bookmark: Text330]     

		[bookmark: Text340]     

		[bookmark: Text345]     

		[bookmark: Text350]     



		[bookmark: Text307]     

		[bookmark: Text303]     

		[bookmark: Text311]     

		[bookmark: Text315]     

		[bookmark: Text319]     

		[bookmark: Text323]     

		[bookmark: Text327]     

		     

		[bookmark: Text331]     

		[bookmark: Text341]     

		[bookmark: Text346]     

		[bookmark: Text351]     



		[bookmark: Text308]     

		[bookmark: Text304]     

		[bookmark: Text312]     

		[bookmark: Text316]     

		[bookmark: Text320]     

		[bookmark: Text324]     

		[bookmark: Text328]     

		     

		[bookmark: Text332]     

		[bookmark: Text342]     

		[bookmark: Text347]     

		[bookmark: Text352]     





1 Waterbody ID may be the name of a feature or an assigned label such as “W-1” for a wetland.

2 Resource Types: 	NFW – Non-forested wetland, FW – Forested wetland, PS – Perennial Stream, 

	IS – Intermittent Stream, ES – Ephemeral Stream, I – Impoundment 

3 Impact Types:	D/P – Direct* and Permanent, D/T – Direct and Temporary, 

	I/P – Indirect** and Permanent, I/T – Indirect and Temporary

*	Direct impacts are here defined as those adverse affects caused by the proposed activity, such as discharge or excavation.

**	Indirect impacts are here defined as those adverse affects caused subsequent to the proposed activity, such as flooding or effects of drainage on adjacent waters of the U.S. 

4 Reasons for PCN requirement: 	

	A – The loss of waters of the U.S. exceeds 1/10 acre

	B – There is a discharge in a special aquatic site (e.g., wetlands)

	C – Potential endangered species

	D – Potential historic properties

	E – Discharge into pitcher plant bog or bald cypress-tupelo swamp

	F – Discharge into the area of Caddo Lake within Texas that is designated as a “Wetland of International Importance” under the Ramsar Convention

	G – Required by Louisiana Regional Conditions 

	H – Other





Instructions:  [please do not include these pages when submitting form]



1) 	Complete Part I of the form first to determine if the project meets the conditions and requirements of NWP 14, including the General and Regional Conditions as well as the notification requirements. Additional information on the general conditions is available at the following website:

	http://www.swf.usace.army.mil/pubdata/environ/regulatory/permitting/gp.asp 



2)	Boxes 1 to 3:	Provide contact information for the Applicant, Agent, Owner, etc.



3)	Box 4:

a. 	Nature of Activity: Describe the overall activity or project. Give appropriate dimensions of structures such as wingwalls, dikes (identify the materials to be used in construction, as well as the methods by which the work is to be done), or excavations (length, width, and height). Indicate whether discharge of dredged or fill material is involved. Also, identify any structure to be constructed on a fill, piles, or float-supported platforms. The written descriptions and illustrations are an important part of the application. Please describe, in detail, what you wish to do. If more space is needed, attach a separate sheet marked “Box 4 Nature of Activity.”

b. 	Proposed Project Purpose: Describe the purpose and need for the proposed project. What will it be used for and why? Also include a brief description of any related activities to be developed as the result of the proposed project.

c.	Delineation of waters of the U.S.: 

Waters of the U.S. are defined under 33 CFR part 328.3 (a) as: 

1. All waters which are currently used, or were used in the past, or may be susceptible to use in interstate or foreign commerce, including all waters which are subject to the ebb and flow of the tide;

1. All interstate waters including interstate wetlands;

1. All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or destruction of which could affect interstate or foreign commerce including any such waters:

2. Which are or could be used by interstate or foreign travelers for recreational or other purposes; or

2. From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

2. Which are used or could be used for industrial purposes by industries in interstate commerce;

1. All impoundments of waters otherwise defined as waters of the U.S. under the definition;

1. Tributaries of waters identified in paragraphs (a) (1) through (4) of this section;

1. The territorial seas;

1. Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a) (1) through (6) of this section.

In addition, 33 CFR part 328.3 (b) states: The term wetlands means those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.

Under Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act, the ordinary high water mark, as well as any adjacent wetlands, demarcate the limits of non-tidal waters of the U.S. Wetlands are identified and delineated using the methods and criteria established in the Corps Wetlands Delineation Manual (1987 Manual) (i.e., occurrence of hydrophytic vegetation, hydric soils, and wetland hydrology) as well as any applicable interim regional supplements.

Applicants should follow the USACE Fort Worth District procedures for jurisdictional determinations found at the following website:

http://www.swf.usace.army.mil/pubdata/environ/regulatory/jurisdiction/jurisdictionaldeterminationprocedures.pdf



d.	Multiple Single and Complete Crossings: If the project includes multiple crossings which qualify as single and complete projects (see definitions in Part I question for General Condition 28), include information for each crossing in the summary table in Attachment D.



4) 	Box 5:

	Required drawings (see examples in separate file): Submit one legible copy of all drawings (8 1/2 x 11-inch or 11 x 17-inch) with a 1-inch margin around the entire sheet. The title box shall contain the title of the proposed project, date, and sheet number.

i. 	Vicinity map: Cover an area large enough so the project can be easily located; include arrow marking the project area, identifiable landmarks (e.g., named waterbody, county, city), name or number of roads, north arrow, and scale.

ii. 	Plan view: Include features such as existing bank lines, ordinary high water mark line(s), average water depth around the activity, dimensions of the proposed project, dimensions of any structures immediately adjacent to the proposed activity, north arrow, and scale.

iii. 	Elevation and/or cross-section views: Include features such as water elevation as shown on plan view drawing, existing and proposed ground level, dimensions of the proposed project, dimensions of any structures immediately adjacent to the proposed activity, and scale.



5)	Box 6: A list of navigable waters in the Fort Worth District can be found at the following website:

	http://www.swf.usace.army.mil/pubdata/environ/regulatory/jurisdiction/navlist.pdf

	Under Section 404 of the Clean Water Act, the USACE regulates the discharge of dredged or fill material into waters of the U.S. More information on regulated activities can be found at the following website:

	http://www.swf.usace.army.mil/pubdata/environ/regulatory/regulatedactivities.asp



6)	Box 8: Information on federally threatened or endangered species may be found on the U.S. Fish and Wildlife Service website and the Texas Parks and Wildlife Department website. Include an attachment if additional space is required for listing species or critical habitat potentially affected by the project.

http://www.fws.gov/southwest/es/EndangeredSpecies/lists/

http://www.tpwd.state.tx.us/huntwild/wild/species/endang/index.phtml

http://www.tpwd.state.tx.us/landwater/land/maps/gis/ris/endangered_species/ 



7)	Box 10: When completing this box, be aware that the USACE will consider if the project has been designed to avoid and minimize adverse effects, both temporary and permanent, to waters of the U.S. to the maximum extent practicable at the project site when determining appropriate and practicable mitigation necessary to ensure that adverse effects to the aquatic environment are minimal. The USACE may also require compensatory mitigation at a minimum one-for-one ratio for losses of wetlands, streams, and open waters to ensure that the project results in minimal adverse effects on the aquatic environment. See the USACE Fort Worth District Regulatory Branch website for a mitigation plan template and requirements.

	http://www.swf.usace.army.mil/pubdata/environ/regulatory/permitting/mitigation.asp



8) 	Box 11: Projects in Texas should meet the conditions of the Texas Commission on Environmental Quality (TCEQ) Clean Water Act Section 401 certification for NWP 3. The TCEQ conditions of Section 401 certification for NWP 3 as well as a description of Best Management Practices can be found at the following website:

http://www.swf.usace.army.mil/Portals/47/Users/053/21/821/NWP%202017%20Texas%20401cert.pdf



Projects in Louisiana require water quality certification from the Louisiana Department of Environmental Quality (LDEQ). LDEQ has issued water quality certification for NWP 3 without conditions. Information about water quality certification from LDEQ can be found at the following website:

http://www.swf.usace.army.mil/Portals/47/Users/053/21/821/NWP2017Louisiana401cert.pdf?ver=2017-03-24-115120-290



9)	Attachments: Check the boxes in Part IV for those attachments that are included, and place a cover sheet or tab with each attachment behind the last page of the form. If Attachment D is not needed, discard this page, but if more room is necessary, include an additional table. 
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Communities Division in EPA’s Office of Water
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Office of Water


Rose Kwok, Environmental Scientist in EPA’s Office of Water 


Melinda Larsen, Office of the Assistant Secretary of the Army 
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The information provided in this presentation is generally relevant to 
implementing either the 2023 rule, as amended, or the pre-2015 regulatory 
regime. Determinations of jurisdiction are case-specific determinations based 
on the record, and factual concerns or questions about the application of 
Sackett v. EPA may be addressed in the context of a particular determination. 
In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as 
amended, or the pre-2015 regulatory regime, consistent with Sackett.







Presentation Outline


• Background 


• Amended 2023 Rule


• Pre-2015 Regulatory Regime


• Additional Resources
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







• “Waters of the United States” is a threshold term 
in the Clean Water Act that establishes the 
geographic scope of federal jurisdiction under the 
Act.


• Clean Water Act regulatory programs address 
“navigable waters,” defined in the statute as “the 
waters of the United States, including the 
territorial seas.”


• The Clean Water Act does not define “waters of 
the United States.” 


• EPA and the Department of the Army have 
defined “waters of the United States” by 
regulation since the 1970s.


Background: “Waters of the United States” 
and the Clean Water Act
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







“Navigable Waters”:  Waters of the United States, 


                               including Territorial Seas
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Background: Why “Waters of the United 
States” Matters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Background: “Waters of the United States” 


Over Time


The definition of “waters of the United States” has been a subject of dispute 


and addressed in several major Supreme Court cases. 


1972: WOTUS 


used in CWA 


definition for 


“navigable 


waters” 


1986/1988: 


Corps and 


EPA issue 


revised 


regulations


1985: Riverside Bayview 


Homes (addressing 


adjacent wetlands)


2001: SWANCC (addressing “other 


waters”); agencies issue guidance in 


2001 and 2003


2006: Rapanos 


(addressing 


wetlands adjacent 


to non-navigable 


tributaries); 


agencies issued 


guidance in 2007 


and 2008


1993: 


Addition of 


exclusion for 


prior 


converted 


cropland


1973-1979: EPA & 


Corps issue regs and 


revisions


Previous final 


rules revising 


the definition in 


2015, 2019, 


2020, and 


2023


1975: NRDC 


v. Callaway 


(D. DC) 


(finding the 


Corps’ 1974 


regs to be 


too narrow)


1980: Addition 


of waste 


treatment 


system 


exclusion
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2023: Sackett (addressing 


wetlands adjacent to non-


navigable tributaries); 


final rule issued in August


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Background: Regulatory Regimes


• Prior to the 2015 Clean Water Rule, the Agencies implemented the pre-2015 


regulations defining “waters of the United States” consistent with relevant 


case law and longstanding practice, as informed by applicable guidance, 


training, and experience—this is referred to as the “pre-2015 regulatory 


regime.”


• The Agencies revised their regulations in 2015, 2019, and 2020.  In 2021, 


two district courts vacated the 2020 Navigable Waters Protection Rule.  The 


Agencies then returned to implementing the pre-2015 regulatory regime 


nationwide.


• The 2023 Rule replaced the pre-2015 regulatory regime, and was amended in 


September 2023, but as the result of ongoing litigation, the Amended 2023 


Rule is not operative in certain states and for certain parties.


https://www.epa.gov/wotus/pre-2015-regulatory-regime
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/wotus/pre-2015-regulatory-regime





Background: Recent Events
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January 2023 2023 Rule published – “Revised 


Definition of ‘Waters of the United 


States’” 


March 2023 2023 Rule effective; operative in 


certain States


May 2023 Sackett Supreme Court decision 


June 2023 EPA and Army announce plans to 


issue a final rule amending the 2023 


rule


August 2023 Final rule amending the 2023 rule: 


signature and announcement


September 2023 Final rule amending the 2023 rule: 


publication and effective date 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Background: Operative Definition of 
“Waters of the United States”
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https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-litigation-update


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-litigation-update





Background: Rapanos Decision
• Supreme Court decision in Rapanos v. U.S. (2006)


 The Justices were divided in a 4-1-4 opinion on the question of CWA jurisdiction over wetlands adjacent to 
nonnavigable tributaries of traditional navigable waters.


• Scalia Plurality Opinion
Considered “waters of the United States” to include:


• “relatively permanent, standing or continuously flowing bodies of water forming geographic features’ that are 
described in ordinary parlance as ‘streams, oceans, rivers, and lakes’” and


• Wetlands that have “a continuous surface connection to bodies that are ‘waters of the United States’ in their own 
right, so that there is no clear demarcation between ‘waters’ and wetlands.” 


• Kennedy Concurring Opinion
Considered “waters of the United States” to include:


• “a water or wetland must possess a ‘significant nexus’ to waters that are or were navigable in fact or that could 
reasonably be so made.”


• Dissent
• deferred to the Corps’ assertion of jurisdiction and concluded that the term “waters of the United States” 


encompasses all tributaries and wetlands that satisfy “either the plurality’s [standard] or Justice Kennedy’s.”


• Guidance issued in 2007, revised 2008


• Circuit Court Decisions: All eight circuit courts to address the issue held that jurisdiction was proper over  
at least those waters that satisfy the Kennedy standard; none held that the plurality was the sole basis that 
may be used to establish jurisdiction.


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett. 11







Background: Sackett Decision
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• While the 2023 Rule was not directly before the Court, the Court considered the 


jurisdictional standards set forth in the rule. 


• The Court concluded that the significant nexus standard was inconsistent with 


the Court’s interpretation of the Clean Water Act (CWA). 


• The Court concluded that the Rapanos plurality was correct: the CWA’s use of 


“waters” encompasses only those relatively permanent, standing or continuously 


flowing bodies of water forming geographical features that are described in 


ordinary parlance as streams, oceans, rivers, and lakes. 


• The Court also agreed with the Rapanos plurality that adjacent wetlands are 


“waters of the United States” when the wetlands have a continuous surface 


connection to bodies that are “waters of the United States” in their own right, so 


that there is no clear demarcation between “waters” and wetlands.  


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Background: Conforming Rule Amending 
January 2023 Rule 


• September 8, 2023: EPA and Army Corps published a rule to amend the January 2023 definition of “waters of 
the United States” to conform with Sackett; rule was effective upon publication.


• In the conforming rule, the agencies determined that there is good cause under the Administrative Procedure 
Act to issue a final rule because certain provisions of the January 2023 Rule were invalid under the Supreme 
Court’s interpretation of the Clean Water Act in Sackett. 


• Targeted changes to January 2023 Rule categories of “waters of the United States”:
 (a)(1):


 (i) Traditional navigable waters 


 (ii) Territorial Seas


 (iii) Interstate Waters – revised to remove interstate wetlands


 (a)(2) Impoundments of Jurisdictional Waters


 (a)(3) Tributaries – revised to delete significant nexus standard


 (a)(4) Adjacent Wetlands – revised to delete significant nexus standard


 (a)(5) Additional Waters – revised to delete significant nexus standard and delete streams and wetlands


• Targeted changes to January 2023 Rule Definitions:
 (c)(2) Adjacent – revised to mean “having a continuous surface connection”


 (c)(6) Significantly affect – deleted 


• No changes to January 2023 Rule Exclusions
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Background: Preamble to the Conforming 
Rule
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• The preamble notes that the Court in Sackett “conclude[d] that the Rapanos plurality was 


correct.” 


• The agencies will continue to interpret the definition of “waters of the United States” consistent 


with the Sackett decision. 


• It is both reasonable and appropriate for the agencies to promulgate this rule in response to a 


significant decision of the Supreme Court and to provide administrative guidance to address 


other issues that may arise outside of this limited rule. 


• The agencies have a wide range of approaches to address such issues, including: 


• approved jurisdictional determinations and Clean Water Act permits; 


• guidance; 


• notice and comment rulemaking; and


• agency forms and training materials. 


• The agencies also intend to hold stakeholder meetings to ensure the public has an opportunity 


to provide the agencies with input on other issues to be addressed. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Amended 2023 Rule: Framework 


Categories of Jurisdictional Waters


(a)(1)


 (i) Traditional Navigable Waters


 (ii) Territorial Seas


 (iii) Interstate Waters


(a)(2) Impoundments of Jurisdictional Waters


(a)(3) Tributaries


(a)(4) Adjacent Wetlands


(a)(5) Intrastate lakes and ponds that do not 
fall within (a)(1) – (a)(4) 
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*NOTE: For efficiency, this slide’s list of the categories of jurisdictional waters are shorthand for the jurisdictional categories in the regulations. See 33 CFR 328.3(a) and 40 


CFR 120.2(a).


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Amended 2023 Rule: Framework 
Exclusions*


(b)(1) Waste treatment systems


(b)(2) Prior converted cropland


(b)(3) Certain ditches


(b)(4) Artificially irrigated areas that would revert to dry 
land if irrigation ceased


(b)(5) Certain artificial lakes and ponds


(b)(6) Artificial reflection or swimming pools or other 
small ornamental bodies of water


(b)(7) Certain waterfilled depressions


(b)(8) Swales and erosional features


(b)(3) – (b)(8): 


Pre-2015 “generally non-


jurisdictional features,” added 


to the regulations as 


exclusions


(b)(1) – (b)(2): 


Pre-2015 exclusions, modified 


in the regulations 
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*NOTE: For efficiency, this slide’s list of the categories of exclusions are shorthand for the categories in the regulations. See 33 CFR 328.3(b) and 40 CFR 120.2(b). 


Exclusions do not apply to paragraph (a)(1) waters.


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Amended 2023 Rule: Framework 


Definitions


(c)(1) Wetlands 


(c)(2) Adjacent


(c)(3) High tide line


(c)(4) Ordinary high water mark


(c)(5) Tidal waters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Amended 2023 Rule: 
Joint Coordination Memorandum
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• As is typical after a rule is promulgated, the agencies have entered into an agreement via a joint 


agency coordination memorandum to ensure the consistency and thoroughness of the agencies’ 


implementation of this rule. Coordination Memorandum (September 27, 2023) EPA and Corps field 


staff will coordinate on certain draft approved jurisdictional determinations and the agencies will 


follow a process for elevating a subset of these determinations to headquarters for review as 


necessary.


• “Because the Supreme Court in Sackett adopted the Rapanos plurality standard and the 2023 rule 


preamble discussed the Rapanos plurality standard, the implementation guidance and tools in 


the 2023 rule preamble that address the regulatory text that was not amended by the 


conforming rule, including the preamble relevant to the Rapanos plurality standard 


incorporated in paragraphs (a)(3), (4), and (5) of the 2023 rule, as amended, generally 


remain relevant to implementing the 2023 rule, as amended.”


• “Approved jurisdictional determinations (JDs) are case-specific determinations based on the record 


and factual questions or Sackett concerns may be raised in the context of a particular approved JD.”


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/system/files/documents/2023-10/2023-joint-coordination-memo-amended-2023-rule_508c.pdf





 Traditional Navigable Waters


 Waters which are currently used, or were 
used in the past, or may be susceptible to 
use in interstate or foreign commerce, 
including all waters which are subject to 
the ebb and flow of the tide.


 EPA and Army will continue to use the 
legal memorandum Waters That 
Qualify as “Traditional Navigable 
Waters” Under Section (a)(1) of the 
Agencies’ Regulations (formerly 
known as Appendix D) to provide 
guidance for identifying traditional 
navigable waters.  


Amended 2023 Rule: (a)(1) Waters – Traditional 
Navigable Waters, the Territorial Seas, and 
Interstate Waters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







 The Territorial Seas


 Defined in section 502(8) of the Clean 
Water Act as “the belt of the seas 
measured from the line of ordinary low 
water along that portion of the coast 
which is in direct contact with the open 
sea and the line marking the seaward 
limit of inland waters, and extending 
seaward a distance of three miles.” 


Amended 2023 Rule: (a)(1) Waters – Traditional 
Navigable Waters, the Territorial Seas, and 
Interstate Waters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







 Interstate Waters


 “Waters of the United States” include 
interstate waters. 


 The conforming rule revised the January 
2023 rule to remove “interstate wetlands” 
from the provision. 


 Lakes and ponds crossing state boundaries 
are jurisdictional as interstate waters in 
their entirety. 


 For rivers and streams, interstate waters 
include the portion of the river or stream 
that is of the same stream order as the 
point that crosses or serves as a state line.


Amended 2023 Rule: (a)(1) Waters – Traditional 
Navigable Waters, the Territorial Seas, and 
Interstate Waters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (a)(2) Impoundments


• “Waters of the United States” include impoundments 
of waters that otherwise meet the definition of 
“waters of the United States.” 


• The agencies consider paragraph (a)(2) 
impoundments to include: 


 (1) Impoundments created by impounding one of the 
“waters of United States” that was jurisdictional under 
the Amended 2023 Rule’s definition at the time the 
impoundment was created, and 


 (2) Impoundments of waters that at the time of 
assessment meet the definition of “waters of the United 
States” under paragraph (a)(1), (a)(3), or (a)(4) of the 
Amended 2023 Rule, regardless of the water’s 
jurisdictional status at the time the impoundment was 
created. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







23


Amended 2023 Rule: (a)(3) Tributaries


 Tributaries include natural, man-altered, or man-made 
water bodies that flow directly or indirectly into (a)(1) 
waters or (a)(2) impoundments.


o Tributaries can include rivers, streams, lakes, 
ponds, and impoundments.


o Tributaries can also include ditches and canals.  


 Jurisdictional tributaries must meet the relatively 
permanent standard. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (a)(3) Tributaries


Relatively Permanent Standard


 Relatively permanent waters include tributaries that have 
flowing or standing water year-round or continuously 
during certain times of year. 


 Relatively permanent waters do not include tributaries 
with flowing or standing water for only a short duration in 
direct response to precipitation. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Relatively Permanent Standard – Duration and Timing of Flow


Relatively permanent waters include tributaries that have flowing or 


standing water year-round or continuously during certain times of 


year. 


• “Certain times of the year” is intended to include extended periods of 


standing or continuously flowing water occurring in the same 


geographic feature year after year, except in times of drought. 


• Relatively permanent flow may occur seasonally, but the phrase is 


also intended to encompass tributaries in which extended periods of 


standing or continuously flowing water are not linked to naturally 


recurring annual or seasonal cycles.


Amended 2023 Rule: (a)(3) Tributaries


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Relatively Permanent Standard – Duration and Timing of 
Flow 


Relatively permanent waters do not include tributaries with 
flowing or standing water for only a short duration in direct 
response to precipitation. 


• “Direct response to precipitation” is intended to distinguish 


between episodic periods of flow associated with discrete 


precipitation events versus continuous flow for extended periods 


of time.


• No minimum flow duration has been established because flow 


duration varies extensively by region. 


Amended 2023 Rule: (a)(3) Tributaries


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (a)(4) Adjacent Wetlands


 Wetlands means those areas that are inundated or saturated 
by surface or ground water at a frequency and duration 
sufficient to support, and that under normal circumstances do 
support, a prevalence of vegetation typically adapted for life in 
saturated soil conditions. Wetlands generally include swamps, 
marshes, bogs, and similar areas.


 Adjacent has been revised by the conforming rule to mean 
having a continuous surface connection. 


  Jurisdictional adjacent wetlands include: 


o   Wetlands that are adjacent to an (a)(1) water, relatively 
permanent jurisdictional impoundment, or relatively 
permanent tributary.  


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Continuous Surface Connection


 A continuous surface connection means the 
wetlands either physically abut or touch the 
paragraph (a)(1) or relatively permanent water, or 
are connected to the paragraph (a)(1) or relatively 
permanent water by a discrete feature like a non-
jurisdictional ditch, swale, pipe, or culvert.


 Note that Sackett is clear that “a landowner 
cannot carve out wetlands from federal 
jurisdiction by illegally constructing a barrier on 
wetlands otherwise covered by the CWA.”


Amended 2023 Rule: (a)(4) Adjacent Wetlands


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (a)(5) Waters: lakes and ponds 
not identified in (a)(1) – (a)(4) 


  Jurisdictional (a)(5) waters include intrastate lakes and ponds not 
identified in the other jurisdictional categories, that meet the relatively 
permanent standard. 


 The conforming rule revised the January 2023 rule to remove “streams” 
and “wetlands” from the (a)(5) provision. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (a)(5) Waters: lakes and ponds 
not identified in (a)(1) – (a)(4) 


Relatively Permanent Standard


 Lakes and ponds assessed under paragraph (a)(5) meet the relatively permanent 
standard if they are relatively permanent, standing or continuously flowing bodies of 
water with a continuous surface connection to a paragraph (a)(1) water or tributary 
that is relatively permanent.


 The agencies will assess lakes and ponds under paragraph (a)(5) to determine if 
they are relatively permanent using a similar approach to the one described for 
tributaries.


 The agencies will assess a continuous surface connection between lakes and 
ponds assessed under paragraph (a)(5) and a paragraph (a)(1) water or a tributary 
that is relatively permanent using the approach described for wetlands. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: Exclusions


 Excluded waters or features are not jurisdictional as “waters of the United 


States.” 


 Exclusions do not apply to paragraph (a)(1) waters. 


 The regulations include the pre-2015 regulatory exclusions: 


 Waste treatment exclusion, prior converted cropland exclusion 


 The regulations contain exclusions for features that were “generally non-


jurisdictional” under the pre-2015 regulatory regime: 


 Certain ditches, certain artificially irrigated areas, certain artificial 


lakes and ponds, certain artificial reflecting and swimming pools, 


certain waterfilled depressions, certain swales and erosional features


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (b)(1) Exclusion: Waste 
Treatment Systems


• The regulations exclude waste treatment systems, including treatment 
ponds or lagoons, designed to meet the requirements of the Clean 
Water Act. 


• The 2023 rule preamble provides clarification on implementation: 
 Excluded waste treatment systems do not sever upstream jurisdiction. 


 The exclusion is generally available only to the permittee using the system for the 
treatment function for which such system was designed. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (b)(2) Exclusion: Prior 
Converted Cropland


 The regulatory exclusion for prior converted cropland only covers 
wetlands. 


 Wetlands can be covered under the prior converted cropland 
exclusion if they meet USDA’s longstanding definition of prior 
converted cropland. 


 Prior converted cropland loses its exclusion status if there is a 
“change in use” – meaning the area is no longer available for the 
production of an agricultural commodity. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Amended 2023 Rule: (b)(3) – (b)(8) Exclusions
 The regulations specify that features considered “generally non-jurisdictional” in the 


preamble to the pre-2015 regulations and in the pre-2015 guidance are excluded. 


• Ditches (including roadside ditches) excavated wholly in and draining only dry land and 


that do not carry a relatively permanent flow of water;


• Artificially irrigated areas that would revert to dry land if the irrigation ceased;


• Artificial lakes or ponds created by excavating or diking dry land to collect and retain 


water and which are used exclusively for such purposes as stock watering, irrigation, 


settling basins, or rice growing;


• Artificial reflecting or swimming pools or other small ornamental bodies of water 


created by excavating or diking dry land to retain water for primarily aesthetic reasons;


• Waterfilled depressions created in dry land incidental to construction activity and pits 


excavated in dry land for the purpose of obtaining fill, sand, or gravel unless and until 


the construction or excavation operation is abandoned and the resulting body of water 


meets the definition of waters of the United States; and


• Swales and erosional features (e.g., gullies, small washes) characterized by low volume, 


infrequent, or short duration flow.


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Pre-2015 Regulatory Regime: Terminology 


35


The “pre-2015 regulatory regime” refers to the agencies’ pre-2015 definition of 


“waters of the United States,” implemented consistent with relevant case law and 


longstanding practice, as informed by applicable guidance, training, and 


experience.


https://www.epa.gov/wotus/pre-2015-regulatory-regime


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/wotus/pre-2015-regulatory-regime





Pre-2015 Regulatory Regime: Framework


Categories of Jurisdictional Waters*


(a)(1) Traditional Navigable Waters


(a)(2) Interstate Waters 


(a)(3) Other Waters


(a)(4) Impoundments


(a)(5) Tributaries


(a)(6) The Territorial Seas


(a)(7) Adjacent Wetlands


Categories of Non-Jurisdictional Waters*


 Waste treatment systems and prior converted 
cropland


36


*NOTE: For efficiency, this slide’s list of the categories of jurisdictional and non-jurisdictional waters are shorthand for the categories in the regulations. See, e.g., 33 CFR 328.3 


(2014) and 40 CFR 230.3(s) (2014). 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Pre-2015 Regulatory Regime: 
Joint Coordination Memo 
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• “Because the Supreme Court in Sackett adopted the Rapanos plurality standard, and the 


agencies’ pre-2015 regulatory regime discussed the Rapanos plurality standard, the 


agencies will implement the pre-2015 regulations generally consistent with the 


pre-2015 regulatory regime’s approach to the plurality standard, including 


relevant case law and longstanding practice, as informed by applicable 


guidance, training, and experience. ”


• “Under the pre-2015 regulatory regime, consistent with Sackett, the agencies:


• will not assert jurisdiction based on the significant nexus standard, 


• will not assert jurisdiction over interstate wetlands solely because they are interstate, 


• will interpret “adjacent” to mean “having a continuous surface connection,” and 


• will limit the scope of the (a)(3) provision to only relatively permanent lakes and 


ponds that do not meet one of the other jurisdictional categories.” 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Pre-2015 Regulatory Regime: 
Joint Coordination Memo
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• “Approved jurisdictional determinations (JDs) are case-specific determinations 


based on the record, and factual questions or Sackett concerns may be raised in 


the context of a particular approved JD.” 


• “With respect to final determinations of the geographic jurisdictional scope of 


“waters of the United States” for purposes of Section 404 that are not subject 


to this memorandum, Corps districts may choose to coordinate with EPA 


regions on draft approved JDs on a case-by-case basis and either the Corps 


districts or EPA regions may seek headquarters-level review or guidance on 


draft approved JDs at any time.” 


https://www.epa.gov/system/files/documents/2023-10/2023-joint-coordination-memo-


pre-2015-regulatory-regime_508c.pdf


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/system/files/documents/2023-10/2023-joint-coordination-memo-pre-2015-regulatory-regime_508c.pdf

https://www.epa.gov/system/files/documents/2023-10/2023-joint-coordination-memo-pre-2015-regulatory-regime_508c.pdf





• Waters which are currently used, or were 
used in the past, or may be susceptible to 
use in interstate or foreign commerce, 
including all waters which are subject to 
the ebb and flow of the tide.


 EPA and Army will continue to use the 
legal memorandum Waters That 
Qualify as “Traditional Navigable 
Waters” Under Section (a)(1) of the 
Agencies’ Regulations (formerly 
known as Appendix D) to provide 
guidance for identifying traditional 
navigable waters.  


Pre-2015 Regulatory Regime: 
(a)(1) – Traditional Navigable Waters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







 “Waters of the United States” include 
interstate waters. 


 These are waters that cross or act as State 
boundaries. 


 Under the pre-2015 regulatory regime, 
consistent with Sackett, the agencies will not 
assert jurisdiction over interstate wetlands 
solely because they are interstate. 


Pre-2015 Regulatory Regime: 
(a)(2) – Interstate Waters
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime:
(a)(3) – Other Waters  


Paragraph (a)(3) of the pre-2015 regulations: 


• All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, 
wet meadows, playa lakes, or natural ponds, the use, degradation or 
destruction of which could affect interstate or foreign commerce including any 
such waters: 


(i) Which are or could be used by interstate or foreign travelers for recreational or other 
purposes; or


(ii) From which fish or shellfish are or could be taken and sold in interstate or foreign 
commerce; or 


(iii) Which are used or could be used for industrial purpose by industries in interstate 
commerce;”


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime:
(a)(3) – Other Waters


• Under the pre-2015 regulatory regime, consistent with Sackett, the agencies 


will limit the scope of the (a)(3) provision to assessing only relatively 


permanent lakes and ponds that do not meet one of the other jurisdictional 


categories.


• The agencies have not asserted jurisdiction over any (a)(3) other waters under 


the pre-2015 regulatory regime since the SWANCC decision was issued in 


2001. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime: 
(a)(4) – Impoundments


• “Waters of the United States” include impoundments of 
waters otherwise identified as “waters of the United 
States.” 


• Under the pre-2015 regulatory regime:


 Impoundment of “waters of the United States” as a general 
matter does not affect the water’s jurisdictional status. 


 Documentation should 1) demonstrate that the 
impoundment was created from “waters of the United 
States,” 2) demonstrate that the water meets the criteria for 
another jurisdictional category, or 3) assess the 
impoundment under paragraph (a)(3). 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime: 
(a)(5) – Tributaries 


 The regulatory text of this category includes tributaries of 
waters identified in paragraphs (a)(1) through (a)(4). 


 Under the pre-2015 regulatory regime, a tributary includes 
natural, man-altered, or man-made water bodies that flow 
directly or indirectly into a traditional navigable water (TNW). 


 Tributaries also include such water bodies that flow directly or 
indirectly into an interstate water, even when there is no 
connection to a TNW.  


 Tributaries can include rivers, streams, lakes, ponds, and 
impoundments.


 Tributaries can also include ditches and canals.  


 Jurisdictional tributaries must be relatively permanent. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime: 
(a)(5) – Tributaries 


Relatively Permanent


 Relatively permanent waters include tributaries that 
typically have flowing or standing water year-round or 
continuously at least seasonally (e.g., typically three 
months). 
 The duration of seasonal flowing or standing water may vary 


regionally, but the tributary must have predictable flowing or 
standing water seasonally. 


 Non-relatively permanent tributaries are those that have 
flowing or standing water only in response to precipitation 
or that do not have continuously flowing or standing water 
at least seasonally. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







 Defined in section 502(8) of the Clean Water 
Act as “the belt of the seas measured from 
the line of ordinary low water along that 
portion of the coast which is in direct 
contact with the open sea and the line 
marking the seaward limit of inland waters, 
and extending seaward a distance of three 
miles.” 


Pre-2015 Regulatory Regime:
(a)(6) – the Territorial Seas
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime:
(a)(7) Adjacent Wetlands


 Wetlands means those areas that are inundated or saturated 
by surface or ground water at a frequency and duration 
sufficient to support, and that under normal circumstances do 
support, a prevalence of vegetation typically adapted for life in 
saturated soil conditions. Wetlands generally include swamps, 
marshes, bogs, and similar areas.


 Under the pre-2015 regulatory regime, consistent with 
Sackett, adjacent will be interpreted to mean “having a 
continuous surface connection.” 


 Jurisdictional adjacent wetlands include: 


o  Wetlands that have a continuous surface connection 
to a traditional navigable water, interstate water, the 
territorial seas, or a relatively permanent tributary or 
impoundment. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime: 
(a)(7) Adjacent Wetlands


Continuous Surface Connection


 Wetlands have a continuous surface connection when they 
physically abut or touch a jurisdictional water. 
 Abutting wetlands are those that “touch” a jurisdictional water (i.e., 


they are not separated by uplands, a berm, dike, or similar barrier 
from the OHWM of the water to which they are adjacent).


 Wetlands also have a continuous surface connection when 
they are connected to a jurisdictional water by a discrete 
feature like a non-jurisdictional ditch, swale, pipe, or culvert 
(per pre-2015 case law, see United States v. Cundiff (2009), 
and prior EPA practice). 


 Note that Sackett is clear that “a landowner cannot carve 
out wetlands from federal jurisdiction by illegally 
constructing a barrier on wetlands otherwise covered by the 
CWA.”


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime: Exclusions and 
Generally Non-Jurisdictional Features 


 Regulatory exclusions include: 


 Waste treatment exclusion, prior converted cropland exclusion 


 Features that are generally not jurisdictional per the 1986 preamble 


language and the 2008 Rapanos guidance include: 


 Certain ditches, certain artificially irrigated areas, certain artificial lakes and 


ponds, certain artificial reflecting and swimming pools, certain waterfilled 


depressions, certain swales and erosional features


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime:
Exclusion: Waste Treatment Systems


• The regulations exclude waste treatment systems, including treatment 
ponds or lagoons designed to meet the requirements of the Clean Water 
Act. 


• All waters that are upstream and downstream of the waste treatment 
system that were jurisdictional prior to the authorized activities and 
qualify as jurisdictional WOTUS under the pre-2015 regulatory regime, 
are still WOTUS and subject to the CWA. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime:
Exclusion: Prior Converted Cropland


 The regulatory exclusion for prior converted cropland only covers 
wetlands. 


 Wetlands can be covered under the prior converted cropland 
exclusion if they meet USDA’s longstanding definition of prior 
converted cropland. 


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







• The Corps and EPA will continue to generally rely on valid prior-
converted cropland (PCC) designations made by USDA-NRCS for 
making determinations of the applicability of the PCC exclusion, 
provided that the PCC has not been abandoned. However, the final 
authority regarding Clean Water Act (CWA) jurisdiction remains with 
EPA.


• Preamble to the 1993 WOTUS Regulations (58 FR, 45034): “PC cropland 
which now meets wetland criteria is considered to be abandoned unless: 
For once in every five years the area has been used for the production of an 
agricultural commodity, or the area has been used and will continue to be 
used for the production of an agricultural commodity in a commonly used 
rotation with aquaculture, grasses, legumes or pasture production.” 
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Pre-2015 Regulatory Regime:
Exclusion: Prior Converted Cropland


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.
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Pre-2015 Regulatory Regime:
Generally Non-Jurisdictional Features


 Waters that are generally non-jurisdictional per the preamble of the 1986 regulations and 
the 2008 Rapanos Guidance: 


• Artificially irrigated areas which would revert to upland if the irrigation ceased;
• Artificial lakes or ponds created by excavating and/or diking dry land to collect and 


retain water and which are used exclusively for such purposes as stock watering, 
irrigation, settling basins, or rice growing;


• Artificial reflecting or swimming pools or other small ornamental bodies of water 
created by excavating or diking dry land to retain water for primarily aesthetic reasons;


• Waterfilled depressions created in dry land incidental to construction activity and pits 
excavated in dry land for the purpose of obtaining fill, sand, or gravel unless and until 
the construction or excavation operation is abandoned and the resulting body of water 
meets the definition of waters of the United States; 


• Ditches (including roadside ditches) excavated wholly in and draining only uplands and 
that do not carry a relatively permanent flow of water; and


• Swales or erosional features (e.g., gullies, small washes characterized by low volume, 
infrequent, or short duration flow)


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.







Tools and Resources


• Direct observation


• Regional field observations


• USACE Antecedent Precipitation Tool (APT)


• USGS Topographic Maps


• Regionalized streamflow duration assessment 
methods (SDAMs)


• Aerial and satellite imagery 


• USGS National Hydrography Dataset (NHD)


• Stream Gage data, including from USGS


• Regional regression analysis 


• Hydrologic modeling tools such as HEC-HMS
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Examples of tools to determine whether tributaries or lakes and ponds are relatively 


permanent include:


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/wotus/antecedent-precipitation-tool-apt

https://www.usgs.gov/programs/national-geospatial-program/topographic-maps

https://www.epa.gov/streamflow-duration-assessment

https://www.epa.gov/streamflow-duration-assessment

https://www.usgs.gov/national-hydrography/national-hydrography-dataset

https://waterdata.usgs.gov/nwis/rt

https://www.hec.usace.army.mil/software/hec-hms/





Tools and Resources
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• Elevation data and models, including LIDAR (for example, from the USGS)


• State, tribal, and local data and maps


• USGS StreamStats


• Probability of Streamflow Permanence (PROSPER) by the USGS (including for the 


Pacific Northwest)


• NRCS hydrologic tools and soil maps


• NOAA national snow analyses maps


• NRCS snow sources


• USEPA WATERS GeoViewer and How’s My Waterway


• USGS National Map Viewer


Examples of tools to determine whether tributaries or lakes and ponds are relatively 


permanent include:


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.usgs.gov/faqs/what-lidar-data-and-where-can-i-download-it

https://www.usgs.gov/faqs/what-types-elevation-datasets-are-available-what-formats-do-they-come-and-where-can-i-download

https://www.usgs.gov/streamstats

https://www.usgs.gov/centers/wyoming-montana-water-science-center/science/probability-streamflow-permanence-prosper

https://websoilsurvey.nrcs.usda.gov/app/

https://www.epa.gov/waterdata/waters-geoviewer

https://www.epa.gov/waterdata/hows-my-waterway

https://apps.nationalmap.gov/viewer/





Tools and Resources


• Direct observation


• Regional field observations


• USGS Topographic Maps


• Aerial and satellite imagery 


• USGS NHD


• USFWS National Wetlands Inventory 


(NWI)
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• Elevation data such as LIDAR-based 


topographic models


• State, Tribal, and local data and maps


• NRCS hydrologic tools and soil maps


• FEMA flood zone or other floodplain 


maps


Examples of tools to determine whether an adjacent wetland has a continuous 


surface connection to a jurisdictional water include:


The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.usgs.gov/programs/national-geospatial-program/topographic-maps

https://www.usgs.gov/national-hydrography/national-hydrography-dataset

https://www.fws.gov/program/national-wetlands-inventory

https://www.fws.gov/program/national-wetlands-inventory

https://www.usgs.gov/faqs/what-lidar-data-and-where-can-i-download-it

https://websoilsurvey.nrcs.usda.gov/app/

https://www.fema.gov/flood-maps





• EPA and Army have prepared new Coordination Memos to ensure 
consistency of jurisdictional determinations under the 2023 Rule, as 
amended, and the Pre-2015 Regulatory Regime. 


• EPA, Army, and USDA will continue to implement the 2022 Agricultural 
Memo that clarifies the agencies’ roles and programs, and in particular 
clarifies the prior converted cropland exclusion. 


• EPA and Army will continue to use the legal memorandum Waters That 
Qualify as “Traditional Navigable Waters” Under Section (a)(1) of 
the Agencies’ Regulations (formerly known as Appendix D) to provide 
guidance for identifying traditional navigable waters.  


• EPA and Army are also retaining the 2020 Ditch Exemption Memo 
clarifying implementation of the ditch exemption under Clean Water Act 
section 404(f). 


https://www.epa.gov/wotus


Additional Resources: Implementation 
Memoranda 
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/wotus





Questions 


https://www.epa.gov/wotus
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The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. 
Determinations of jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. 
EPA may be addressed in the context of a particular determination. In addition, the agencies may in the future provide revised or additional 
administrative guidance to address implementation of the 2023 Rule, as amended, or the pre-2015 regulatory regime, consistent with Sackett.



https://www.epa.gov/wotus
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