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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

________________________________________ 
 

Docket No. AB-6 (Sub-No. 380X) 
________________________________________ 

 
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

—ABANDONMENT EXEMPTION— 
IN KING COUNTY, WA 

________________________________________ 
 

MOTION OF KING COUNTY, WASHINGTON TO REQUEST TO HOLD 
PROCEEDINGS IN ABEYANCE 

________________________________________ 
 

King County, Washington (the “County”) hereby requests that the Board hold these 

proceedings in abeyance pending the outcome of federal court proceedings that raise substantially 

similar issues to those raised by Waverly Hills Club (“Waverly”) and Raymond and Lael Spencer 

(the “Spencers”) in these proceedings. Holding these proceedings in abeyance will promote 

efficiency by avoiding simultaneous Board and federal court proceedings addressing the same 

facts and overlapping claims, many of which the Board normally declines to hear. Additionally, 

holding these proceedings in abeyance will not be fundamentally unfair to any party because 

obtaining answers to the state law claims asserted by Waverly and the Spencers (collectively, 

“Petitioners”) will allow a more complete and accurate adjudication of any remaining issues that 

are not resolved in federal court. The County respectfully requests an expedited decision on its 

request. 

BACKGROUND 

These proceedings concern a 12.45-mile segment of railbanked right-of-way (the “Line”) 

located between Redmond and Issaquah that is owned by the County and is within its jurisdiction. 

The Line was established well over 100 years ago by grant from the federal government under the 
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1875 Act to the Seattle, Lake Shore & eastern Railway Company (“SLS&E”) as a 200-foot wide 

right-of-way. In 1997, SLS&E’s successor in interest to the Line, the Burlington Northern & Santa 

Fe Railroad (“BNSF”), conveyed its ownership interest in the Line to The Land Conservancy, 

which in turn conveyed the Line to King County in 1998. In 1998 the Board granted BNSF’s 

abandonment exemption and issued a Notice of Interim Trail Use (“NITU”) for the Line. The 

Burlington Northern and Santa Fe Railway Co.—Abandonment Exemption—In King County, WA, 

AB-6 (Sub-No. 380X) et al. (STB served May 13, 1998); AB-6 (Sub-No. 380X) (STB served Sept. 

18, 1998) (“NITU Decision”). The County serves as the trail sponsor for the Line, and has 

constructed a trail on the Line, known as the East Lake Sammamish Trail. The County has 

converted the Line into a trail and the Line remains preserved as part of the interstate rail network 

and available for reactivation of rail service at a future time.   

Petitioners each own property adjacent to different segments of the Line. Petitioners each 

admit to separately encroaching on the Line. Waverly Pet. at 4, 42; Spencers Pet. at 3, 14. 

On January 28, 2025, Waverly filed a Petition to Reopen NITU Decision Or, In the 

Alternative, Petition for Declaratory Orders (“Waverly Petition”) in this docket. The Waverly 

Petition requested that the Board alternatively:  

(1) Reopen the NITU Decision and “remove 21,688 square feet being used by the Club 

from the railroad right of way”.  

(2)  Declare that the County’s easement is held “in abeyance” so that it cannot “preclude 

the Club’s use of the right of way or charge rent”. 

(3) Declare that the “Club’s use and minor improvements—grass, gravel parking, and 

security fence—are noninterfering as to potential future railroad and as to trail use.”  

Waverly Pet. at 43-44. 
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On January 29, 2025, Waverly filed a complaint (“Waverly Complaint”) against the 

County in the Superior Court of Washington for Pierce County. See Waverly Complaint, attached 

as Exhibit 1. As in the Waverly Petition, the Waverly Complaint concerned the Waverly’s 

encroachment on the Line and sought: 

(1) “A declaratory order that the Club may use the right of way in any manner that does 

not materially interfere with King County’s rights to use the right of way under its 

easement rights; and further, that the Club’s current use of the right of way . . . does 

not materially interfere with King County’s easement rights and may continue.” 

(2) “A declaratory order that the Land Use Fees effectively attempt to charge rent to the 

fee owner is illegal, and otherwise is not a railroad purpose under the railroad easement 

and not a trail purpose under the trail easement.” 

(3) “Awarding Plaintiff any other relief which is permitted by law or which the court finds 

equitable, appropriate, or just, including costs and attorney fees allowed by law.” 

Waverly Complaint at 18. The Waverly Complaint acknowledged that the Waverly Petition had 

been filed and stated that “if the STB does not resolve these issues, then the Club would seek to 

have this Court decide these issues and also decide an issue not before the STB—whether the land 

use fees are illegal.” Waverly Complaint at 15. 

On January 30, 2025, the Spencers filed a Petition for Declaratory Orders (“Spencers 

Petition”) in this docket seeking “a declaration that the County’s banked railroad easement is held 

in abeyance or inactive, precluding it from asserting present rights to exercise a railroad easement 

and a declaration that the Spencers’ described activities and improvements in the right of way do 

not interfere with trail use or potential future railroad use.” See Spencers Pet. at 19. 
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On January 31, 2025, the Spencers filed a complaint (“Spencers Complaint”) against the 

County in the United States District Court for the Western District of Washington. See Spencers 

Complaint, attached as Exhibit 2. Similarly to the Spencers Petition, the Spencers Complaint 

concerned the Spencers’ encroachment on the Line and sought: 

(1) A declaratory judgment that “the Spencers have the right to use the right of way which 

exists on their property in any way which does not interfere with King County’s current 

trail use or potential railroad use.” 

(2) A judgment quieting title between the Plaintiffs and King County that confirms that 

Plaintiffs own the following described property in fee, subject to King County’s trail 

easement created under the Trails Act and a dormant railroad easement subject to 

reactivation by a decision of the Surface Transportation Board.”. 

(3) A  “declaratory judgment regarding the Plaintiffs’ and King County’s rights and 

obligations under” an earlier settlement agreement between the County and neighbors 

adjacent to the Line. 

(4) A “declaratory judgment that King County has violated Plaintiffs’ right to equal 

protection of the laws under the Fourteenth Amendment of the United States 

Constitution and that Plaintiffs are entitled to declaratory relief under 42 U.S.C. 

Sections 1983 and 1988.” 

(5) Injunctive relief prohibiting conduct inconsistent with the declarations requested 

above. 

Spencers Complaint at 23-24. The Spencers Complaint noted filing of the Spencers Petition before 

the Board. Spencers Complaint at 16, 23. 
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On February 11, 2025, the County filed a request in this docket for extension of time to 

reply to both the Waverly Petition and the Spencers Petition (collectively, the “Petitions”). 

Petitioners filed responses stating they did not object to the extension of time, and on February 14, 

2025, the Board granted an extension to March 21, 2025 for the County to reply. 

On February 18, 2025, the County answered the Waverly Complaint and filed 

counterclaims for quite title, ejectment, and trespass. See County Answer to Complaint, attached 

as Exhibit 3. On the same day, the proceedings were removed to the United States Court for the 

Western District of Washington. See Notice to Plaintiff of Removal, attached as Exhibit 4.  

On February 28, 2025, the court case initiated by the Spencers was transferred as related 

to the same federal district court judge handling the Waverly Complaint because of its related 

nature. See Minute Order of Judge James L. Robart, attached as Exhibit 5. 

Without waiving its right to reply by March 21, 2025, the County hereby requests that the 

Board hold these proceedings in abeyance pending conclusion of the parallel federal court cases. 

ARGUMENT 

I. The Board should hold the Petitions in abeyance pending outcome of the court 
cases. 

The County requests the Board to hold the proceedings in abeyance pending the outcome 

of the court cases that Waverly and Spencer separately initiated, both of which are the more 

appropriate forum to resolve Petitioners’ claims. This request will not unfairly prejudice any party. 

The Board may hold proceedings in abeyance where doing so would promote efficiency and would 

not be fundamentally unfair to any party. Ballard Terminal R.R. Co., LLC—Petition for 

Declaratory Order, FD 36261, slip op. at 4 (June 27, 2019). “The Board has broad discretion to 

determine whether to hold a proceeding in abeyance.” Pet. of the Nat’l R.R. Passenger Corp. for 
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Relief Pursuant to 49 U.S.C. § 24905, FD 36048, slip op. at 3 (STB served Oct. 3, 2016). Whether 

it does so “is highly dependent on the facts and circumstances of the case.” Id. (quoting E.I. DuPont 

de Nemours & Co. v. Norfolk S. Ry., NOR 42125 et al., slip op. at 4 (STB served Nov. 29, 2012)). 

Here, both criteria for holding these proceedings in abeyance are satisfied. First, it would 

promote efficiency by allowing a court with proper jurisdiction over the claims concerning state 

and federal law issues to resolve those claims, rather than asking the Board to interpret what are 

clearcut questions of state property law and federal law claims beyond the Board’s jurisdiction. As 

is clear from the Petitions, both the Waverly’s and the Spencers’ requests for relief hinge largely 

on interpreting the scope of the County’s easement interest in the Line in relation to Petitioners’ 

underlying fee interests. The Petitioners ask the Board to determine whether and to what extent 

the County can exercise its easement rights as against Petitioners, and whether Petitioners have 

rights to use land that they own in fee interest as they please, even though it is burdened by an 

easement. See Waverly Pet. at 6-7, 31-32; Spencers Pet. at 4 n.2. The Board normally declines to 

hear questions of property law, because they are more appropriately decided by courts. Petition of 

Union Pacific R.R. Co. for Declaratory Order, FD 35960, slip op. at 6 (STB served Sept. 30, 

2016). See also V&S Ry.—Pet. for Declaratory Order—R.R. Operations in Hutchinson, Kan., FD 

35459, slip op. at 7 (STB served July 12, 2012).  

Likewise, Petitioners’ claims regarding the County’s so-called “misuse” of its easement in 

implementing and managing trail use and enforcement of local regulations concerning trail use are 

matters of state law best left for a court to determine. Waverly Pet. at 4, 29-36; Spencers Pet. at 4, 

11-13.  As the Board has noted, “a trail use must comply with State and local land use plans, zoning 

ordinances, and public health and safety legislation.” Idaho N. & Pac. R.R.—Abandonment & 

Discontinuance Exemption—In Washington & Adams Counties, ID, 3 S.T.B. 50, 59 (1998) 
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(quoting Iowa Southern R. Co.—Exemption—Abandonment, 5 I.C.C.2d 496, 505 (1989), aff’d sub 

nom Goos, 911 F.2d 1283 (1990)). The Board’s oversight of implementation of a trail on a 

railbanked line is narrow: “nothing in [the] Trails Act rules or procedures is intended to usurp the 

right of state, regional and local entities to impose appropriate safety, land use, and zoning 

regulations on recreational trails.’” Id. (quoting same). The Board’s “chief concern, once a trail 

condition has been imposed, is that the statutory rail banking condition not be compromised, and 

that nothing occur that would preclude a railroad’s right to reassert control over the right-of-way 

at some future time to revive active service.” Id.  

The grounds for the Board to intervene in management of a railbanked rail line are not 

found here; instead, Petitioners’ problems are with the County’s assertion of property rights and 

enforcement of County policies and (for the Spencers) regulations. See Waverly Pet. at 36-38; 

Spencers Pet. at 11. But how the County decides to implement its trail lies largely outside of the 

scope of the Board’s jurisdiction – except to the extent that the County is required to preserve the 

right of way for restoration of rail service in accordance with the statute – and will instead rest 

largely on the legality of the County’s regulatory and proprietary rights under state law. These 

local issues are best left to a court to decide. 

As to questions regarding the preemptive scope of the Board’s jurisdiction over state 

property rights, there is overlap between the court proceedings and these proceedings because 

Waverly and the Spencers have raised substantially the same claims in court as it has before the 

Board. Because federal courts have concurrent jurisdiction to hear such issues, Brookhaven Rail 

Terminal—Pet. For Declaratory Order, FD 35819, slip op. at 4 (STB served Aug. 28, 2014), the 

court can resolve these issues and others that clearly fall outside of the Board’s jurisdiction. The 

Board often declines to grant petitions for declaratory order regarding the preemptive scope of its 
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jurisdiction where courts do not refer such issues to the Board. See, e.g., id. Holding these 

proceedings in abeyance will allow for one tribunal to hear these and other issues raised, allowing 

the Board to focus more narrowly on issues that cannot be answered by the court if or when that 

occurs. Accordingly, the fact that resolution of the federal court proceeding will likely reduce or 

eliminate the disputed issues between the parties, supports holding this proceeding in abeyance, 

thereby promoting efficiency. 

Second, holding these proceedings in abeyance would not be fundamentally unfair to any 

party. Petitioners, not the County, have chosen to initiate parallel proceedings covering the same 

facts and many of the same issues, reflecting that they have no objection to a court deciding these 

issues. Petitioners themselves acknowledge the redundancy of these and the court proceedings. 

Waverly Complaint at 15; Spencers Complaint at 61, 23. Resolution of the issues raised in court 

will inform, or could even resolve, the Petitioners’ claims here. Both Waverly and the Spencers 

argue that the County’s easement is held “in abeyance” and cannot prevent either Petitioner from 

using the respective properties in question as they wish. Waverly Pet. at 31; Spencers Pet. at 19. 

This is a question of state1 law involving interpretation of the validity of an easement that will 

impact both parties, which will provide the Board with a more complete and accurate adjudication 

of any preemption dispute. See Ballard Terminal, FD 36261, slip op. at 5 (holding proceeding 

concerning preemption claims related to a railbanked line, pending resolution of contractual issues 

in state court). 

 
1 Petitioners’ assertion that railbanking holds the County’s property interest in the Line “in abeyance” is not supported 
by any legal citation. Petitioners miss that the Board’s role is regulatory and ministerial, and it is not involved in 
matters of property rights. See Georgia Great S. Div., S. Carolina Central R.R. Co., Inc.—Abandonment and 
Discontinuance Exemption—Between Albany and Dawson, In Terrell, Lee, and Dougherty Counties, GA, AB 389 
(Sub-No. 1X), slip op. at 3 (STB served Feb. 2, 2004). This is an issue that the federal court is equipped to handle, 
based on the significant amount of guidance and precedent provided by the Board in other proceedings.   
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The County respectfully requests expedited consideration of its request to hold these 

proceedings in abeyance. If the Board does not hold these proceedings in abeyance, the County 

reserves right to reply to the Petitions by March 21, 2025, and mayjoin Petitioners in requesting 

that the Board open up the proceedings in order to complete the record necessary for the Board to 

make an informed decision. See Waverly Pet. at 41-42; Spencers Pet. at 19.

WHEREFORE, and in view of the foregoing, the County respectfully requests the Board

hold these proceedings in abeyance pending a final determination in the parallel federal court 

proceedings. 

Respectfully submitted,

Charles A. Spitulnik
W. Eric Pilsk
Christian L. Alexander
Kaplan Kirsch LLP 
1634 I (Eye) Street, NW
Suite 300 
Washington, DC 20006 
(202) 955-5600 
cspitunlnik@kaplankirsch.com  
epilsk@kaplankirsch.com  
calexander@kaplankirsch.com

Counsel for King County, WA 

Dated: March 3, 2025 

Respectfully submittttetteteteeeeteeeeeeeeeteeeeeeeeeeeeeeetetetetteteeeeeeeeetetetetettteeeeeeeeeeeeetttttetteeeeteeeed, dddddd

CharlesA.Spi pppppppppppppppppppppppppppppppppppppppppppppppppppppppppptulnik



CERTIFICATE OF SERVICE

I hereby certify that I have on the 3rd day of March 2025, caused to be served a copy of 

the foregoing Motion and Request upon all parties of record in this proceeding by email or by first-

class mail. 

_____________________________  
Charles A. Spitulnik

Dated: March 3, 2025 

________________ _________________________________________ ____________________________________________________________________________________________________________________________________________ ______
Charles A. Spipppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppp tulnik
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1 The County has not sought to prohibit use of the access road. 
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2 Website last visited 1/22/25: 
https://www.dropbox.com/scl/fi/vrlcw3ykczd7rf5myrd07/KCP_SUP_Fee_Structure_Final.pdf?rlkey=c9eorzmn5mlfz
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3 See footnote 2. 
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EagleView Technologies, Inc., King County, King County

Waverly Beach

Date: 1/20/2025 Notes:

The information included on this map has been compiled by King County staf f from a variety of sources and is subject to change
without notice.  King County makes no representations or warranties, express or implied, as to accuracy, completeness, t imeliness,
or rights to the use of such information. This document is not intended for use as a survey product.  King County shall not be liable
for any general, special, indirect,  incidental, or consequential damages including, but not limited to, lost revenues or lost profits
resulting from the use or misuse of the information contained on this map. Any sale of this map or information on this map is
prohibited except by written permission of King County. ±
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DATE:

Figure 1

Site Areas

Waverly Hills Club, Inc.

Sammamish, Washington

01/23/2025

60 0 60

SCALE IN FEET
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NOTICE OF APPEARANCE – 3 

CORR CRONIN LLP
1015 Second Avenue, 10th Floor 

Seattle, WA 98104-1001
Tel (206) 625-8600
Fax (206) 625-0900
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CERTIFICATE OF SERVICE

The undersigned certifies as follows:

 1. I am employed at Corr Cronin LLP, attorneys for Defendant King County  

 2. On February 18, 2025, I caused a true and correct copy of the foregoing 

document to be served on the following via email:

Charles A. Klinge, WSBA No. 26093 
Richard M. Stephens, WSBA No. 21776 
10900 NE, 4th Street, Suite 2300 
Bellevue, WA 98004 
klinge@sklegal.pro
stephens@sklegal.pro
Attorneys for Plaintiff

DATED at Seattle, Washington on February 18, 2025.  

s/ Elizabeth F. Roth  
Elizabeth F. Roth, Legal Secretary
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EXHIBIT 3 

King County Answer to Complaint 



 

 
 
ANSWER TO COMPLAINT AND COUNTERCLAIM – 1 
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CORR CRONIN LLP 
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UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF 
WASHINGTON AT SEATTLE 

 
 
WAVERY HILLS CLUB INCORPORATED, a 
Washington nonprofit corporation, 

 
Plaintiff, 

 v. 
 
KING COUNTY, a municipal corporation and 
political subdivision of the State of Washington, 
 
 

Defendant. 
 

No. 2:25-cv-00315 
 
ANSWER TO COMPLAINT AND 
COUNTERCLAIM FOR QUIET 
TITLE, EJECTMENT, AND TRESPASS 

COMES NOW defendant King County (“King County” or “Defendant”), by and through 

its attorney of record, both to answer Plaintiffs’ Amended Complaint (“Complaint”) and to 

counterclaim as set forth below. In answer to Plaintiffs’ Complaint, Defendant admits, denies, 

and alleges as set forth below. Each and every allegation contained in Plaintiffs’ Complaint not 

expressly admitted in full below is denied. The paragraph numbers in the Answer below 

correspond to the paragraph numbers in Plaintiffs’ Complaint. 
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I. ANSWER TO PLAINTIFF’S COMPLAINT 

INTRODUCTION 

1. King County admits that Plaintiff Waverly Hills Club owns certain property next 

to Lake Sammamish that adjoins a portion of the former railroad corridor, known as the East 

Lake Sammamish Railroad Corridor (“Corridor”).  King County avers that on September 16, 

1998, the Surface Transportation Board issued an order “railbanking” the Corridor under the 

18 U.S.C. 1247 (the “Trials Act”) and that King County was deemed the Trial Sponsor for the 

Corridor.  King County further admits and avers that on September 18, 1998, it obtained by quit 

claim deed all property interests in the Corridor that were formerly held by BNSF Railway Co. 

(“BNSF”).  King County admits it constructed an interim trail in the mid-2000s and constructed 

a permanent pedestrian and biking trail (the East Lake Sammamish Trial or “ELST”) over the 

portion of the Corridor at issue, which was completed in 2023.  King County denies Waverly 

Beach’s allegation that there have been no conflicts between Waverly Beach and the ELST.  

King County is presently without sufficient information to answer the remaining allegations 

contained in paragraph 1 and therefore denies them. 

2. King County admits that it possesses property rights that grant King County 

exclusive control over the entire Corridor, including the right to terminate uses or charge a fee 

for Plaintiff’s use of the Corridor.  Except as so admitted, King County denies each and every 

remaining allegation contained in paragraph 2. 

3. King County admits that Plaintiff filed a lawsuit against King County on 

December 30, 2019 in Pierce County Superior Court, Case No. 19-2-12944-7. King County 

avers that the Tolling Agreement speaks for itself, and admits that negotiations between the 
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parties have been unsuccessful.  Except as so admitted and averred, King County denies each 

and every remaining allegation contained in paragraph 3. 

PARTIES, JURISDICTION AND VENUE 

4. King County admits Plaintiff is a Washington nonprofit corporation.  Except as 

so admitted, King County is presently without sufficient information to answer the remaining 

allegations contained in paragraph 4 and therefore denies the same. 

5. King County admits and avers it is a municipal corporation organized and 

existing under the laws of the State of Washington as a home rule charter county. 

6. King County avers that this Court has jurisdiction over this matter pursuant to 

28 U.S.C. § 2201, 28 U.S.C. § 1331, and 28 U.S.C. § 1367 and that this Court is the proper 

venue for this dispute pursuant to 28 U.S.C. § 1391.  Except as so averred, King County denies 

each and every remaining allegation contained in paragraph 6. 

7. King County admits that the Tolling Agreement speaks for itself, and that 

negotiations between the parties have been unsuccessful.  Except as so admitted, King County 

denies each and every remaining allegation contained in paragraph 7. 

BACKGROUND FACTS 

8. King County admits the allegations contained in sentences 1, 2 and 3 of 

paragraph 8. Except as so admitted, King County is without sufficient information to answer 

the remaining allegations contained in paragraph 8, and therefore denies them. 

9. King County admits that several plats were created in the 1940s and 1950s, and 

that the current Waverly Hills neighborhood is up the hill and east of East Lake Sammamish 
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Parkway.  Except as so admitted, King County is presently without sufficient information to 

answer the remaining allegations in paragraph 9 and therefore denies them. 

10. King County admits the first sentence of paragraph 10 and further admits and 

avers that the former railroad had railroad tracks on the Corridor between what is now East 

Lake Sammamish Parkway and Lake Sammamish.  Except as so admitted, King County is 

presently without sufficient information to answer the remaining allegations contained in 

paragraph 10 and therefore denies them. 

11. King County is presently without sufficient information to answer the 

allegations contained in paragraph 11 and therefore denies them. 

12. King County is presently without sufficient information to answer the 

allegations contained in paragraph 12 and therefore denies them. 

13. King County admits that the portion of the Corridor at issue was originally 200 

feet wide and avers that it was acquired under the General Railroad Right-of-Way Act of 1875, 

43 U.S.C. §§ 934-939 (“1875 Act”). King County admits that the Plaintiff entered into leases 

with the predecessor railroads and that Plaintiff used the leased land for picnicking and parking.  

King County denies the predecessor railroads’ historical use was limited to 50 feet on either 

side of the centerline of the Corridor. King County further denies that the Plaintiff controlled 

the Corridor, except to the extent permitted under its leases with the railroads.  Exhibits 4 and 

5 to the Complaint speak for themselves.  Except as so admitted and averred, King County is 

presently without sufficient information to answer the remaining allegations contained in 

paragraph 13 of the Complaint and therefore denies them.  
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14. King County admits that BNSF held an exclusive railroad easement under the 

1875 Act on the portion of the Corridor at issue. King County denies the predecessor railroads’ 

historical use was limited to 50 feet on either side of the centerline of the Corridor.  King County 

admits that the Plaintiff entered into leases with the predecessor railroads.   King County is 

presently without sufficient information to answer the remaining allegations contained in 

paragraph 14 of the Complaint and therefore denies them. 

15. King County is presently without sufficient information to answer the 

allegations in paragraph 15 and therefore denies the same. 

16. King County is presently without sufficient information to answer the 

allegations in paragraph 16 and therefore denies the same. 

17. Portions of paragraph 17 contain legal conclusions to which no response is 

required.  To the extent a response is required, King County admits that a railroad satisfying 

the conditions of the 1875 Act, including the filing of a Map of Definite Location, could obtain 

a 200-foot Corridor.  King County is presently without sufficient information to answer the 

remaining allegations contained in paragraph 17 and therefore denies them. 

18. Portions of paragraph 18 contain legal conclusions to which no response is 

required.  To the extent a response is required, King County admits that Great Northern Railway 

Co. v. United States, 315 U.S. 262 (1942); Marvin M. Brandt Revocable Trust v. United States, 

572 U.S. 93 (2014); and King County v. Abernathy, 2 Wn.3d 697 (2024) speak for themselves.  

King County admits that BNSF held an exclusive railroad easement under the 1875 Act on the 

Corridor at issue. King County further admits that the Seattle Lake Shore & Eastern Railway 

Company (“SLS&E”) established its Corridor along Lake Sammamish in 1887, and that as a 
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part of that process SLS&E prepared and filed a Map of Definite Location, which was accepted 

and approved by Secretary of Interior on July 5, 1887.  King County admits that under the 1875 

Act railroads received exclusive railroad easements, and that it currently possesses all property 

interests in the Corridor that were formerly held by BNSF, in addition to the recreational trail 

easement under the Trails Act. Except as so admitted, King County denies each and every 

remaining allegation in paragraph 18.  

19. King County admits that the property at issue is located in Lot 1 of Section 8, 

Township 24 North, Range 6 East, Willamette Meridian.  King County admits that the 

Plaintiff’s chain of title speaks for itself. Except as so admitted, King County is presently 

without sufficient information to answer the remaining allegations contained in paragraph 19 

and therefore denies them. 

20. King County admits that the Plaintiff’s chain of title speaks for itself. Except as 

so admitted, King County is presently without sufficient information to answer the remaining 

allegations contained in paragraph 20 and therefore denies them.  

21. King County admits that Plaintiff has used the Corridor in the past pursuant to 

leases with the railroads, and otherwise.  King County is presently without sufficient 

information to answer the remaining allegations contained in paragraph 21 and therefore denies 

the same.  

22. King County avers that on September 16, 1998, the Surface Transportation 

Board issued an order “railbanking” the Corridor under the Trails Act and that King County 

was deemed the Trial Sponsor for the Corridor.  King County further admits and avers that on 

September 18, 1998 it obtained by quit claim deed all property interests in the Corridor that 
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were formerly held by BNSF.  King County admits it constructed an interim trail in the mid-

2000s and constructed a permanent pedestrian and biking trail, the ELST, over the portion of 

the Corridor at issue, which was completed in 2023. Except as so admitted, King County denies 

each and every remaining allegation in paragraph 22. 

23. King County admits that the Quit Claim Deeds from Jennie Esther Pearson, 

Louise Pearson Henkin, Marilyn Pearson, and Thelma Dorothy Pearson speak for themselves. 

Except as so admitted, King County denies each and every remaining allegation in paragraph 

23. 

24. King County admits that the Quit Claim Deeds from Jennie Esther Pearson, 

Louise Pearson Henkin, Marilyn Pearson, and Thelma Dorothy Pearson were recorded on July 

8, 2003 and that the short form description of the Quit Claim deeds summarized the language 

of the Quit Claim deeds. Except as so admitted, King County denies each and every remaining 

allegation contained in paragraph 24. 

25. King County admits that property taxes were assessed and paid for parcel 

082406-9214 for a number of years and when the error was discovered, King County refunded 

the amounts Plaintiff paid for the 2015 tax year and stopped sending tax statements.  Except as 

so admitted, King County is presently without sufficient information to answer the remaining 

allegations contained in paragraph 25 and therefore denies the same. 

26. King County admits that it has trail easement rights and railroad easement rights 

to assert exclusive control of the entire Corridor, including the right to exclude Plaintiff’s use 

of the Corridor, as recognized by multiple courts including: Kaseburg v. Port of Seattle, No. 

C14-0784 JCC, 2016 WL 4440959 (W.D. Wash. Aug. 23, 2016), aff’d sub nom., 744 F. App’x 
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356 (9th Cir. 2018); Hornish v. King County, 182 F. Supp. 3d 1124, 1127 (W.D. Wash. 2016), 

aff’d, 899 F.3d 680 (9th Cir. 2018); Neighbors v. King County, 15 Wn. App. 2d 71, 479 P.3d 

724, 726 (2020); and Ray v. King County, 120 Wn. App. 564, 86 P.3d 183 (2004), review 

denied, 152 Wn.2d 1027, 101 P.3d 421 (2004). King County admits that it is not a railroad 

company. King County specifically denies that the Waverly Beach “improvements” and 

activities in the Corridor do not interfere with King County’s operation of the trail or future 

reactivation of the railroad. King County denies each and every remaining allegation contained 

in paragraph 26. 

27. King County admits that it has trail easement rights and railroad easement rights 

to assert exclusive control of the entire Corridor, including the right to charge Plaintiff a Land 

Use Fee for Plaintiff’s use of the Corridor, which is County property. King County further 

admits that King County’s website and King County Code Chapter 14.30 speak for themselves. 

To the extent paragraph 27 of the Complaint consists of legal conclusions, no answer is 

required.  To the extent an answer is required, King County denies the remaining allegations 

contained in paragraph 27. 

28. King County admits that Plaintiff has filed a Petition with the United States 

Surface Transportation Board, and that the Petition speaks for itself. Except as so admitted, 

King County denies each and every remaining allegation contained in paragraph 28. 

FIRST CAUSE OF ACTION 
(Declaratory Judgment) 

 
29. King County hereby incorporates by reference its responses to paragraphs 1-28 

of the Complaint.  
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30. This paragraph consists of legal conclusions, to which no answer is required. To 

the extent an answer is required, King County denies each and every allegation contained in 

paragraph 30. 

31. King County admits that it has trail easement rights and railroad easement rights 

to assert exclusive control of the entire Corridor, as recognized by multiple courts including: 

Kaseburg v. Port of Seattle, No. C14-0784 JCC, 2016 WL 4440959 (W.D. Wash. Aug. 23, 

2016), aff’d sub nom., 744 F. App’x 356 (9th Cir. 2018); Hornish v. King County, 182 F. Supp. 

3d 1124, 1127 (W.D. Wash. 2016), aff’d, 899 F.3d 680 (9th Cir. 2018); Neighbors v. King 

County, 15 Wn. App. 2d 71, 479 P.3d 724, 726 (2020); and Ray v. King County, 120 Wn. App. 

564, 86 P.3d 183 (2004), review denied, 152 Wn.2d 1027, 101 P.3d 421 (2004).  Except as so 

admitted, King County denies each and every remaining allegation contained in paragraph 31.  

32. King County admits that it is not a railroad company. Except as so admitted, 

King County denies each and every remaining allegation contained in paragraph 32. 

33. King County denies each and every allegation contained in paragraph 33. 

PLAINTIFF’S REQUEST FOR RELIEF 
 

 In answer to Plaintiff’s Request for Relief, King County denies that Plaintiff is entitled 

to any of the relief Plaintiff requests. 

AFFIRMATIVE DEFENSES 

1.  Plaintiff, in whole or in part, has failed to state a claim upon which relief may 

be granted. 

2. Plaintiff lacks standing.   
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3.  Plaintiff, in whole or in part, has stated claims under Washington law that are 

preempted by federal law. 

4.  Plaintiff, in whole or in part, has stated claims that are barred by the doctrine of 

laches. 

5.  Plaintiff, in whole or in part, has stated claims that are barred by the doctrine of 

waiver. 

6.  Plaintiff, in whole or in part, has stated claims that fail because plaintiff 

acquiesced in the acts about which plaintiff now complains. 

7.   Plaintiff, in whole or in part, has stated claims that are barred by the doctrine of 

estoppel. 

8.  Plaintiff, in whole or in part, has stated claims that it, or its predecessors in title, 

has previously released. 

9.  Plaintiff, in whole or in part, is not a real party in interest. 

King County reserves the right to amend this Answer and assert additional affirmative 

defenses. 

II. KING COUNTY’S COUNTERCLAIMS 

 A. INTRODUCTION 

1. King County seeks to quiet title to that portion of the former railroad, known as 

the East Lake Sammamish Railroad Corridor (“Corridor”), located in Lot 1 of Section 8, 

Township 24N, Range 6 East.  King County seeks to proactively protect the public’s right to 

enjoyment of the Corridor land adjoining Lake Sammamish and encompassing the East Lake 

Sammamish Trail, which is an essential part of the vibrant regional recreational trail system. 
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2. Waverly Hills Club’s use of public lands without permission and without cost 

to enhance its private beach club near Lake Sammamish by building and maintaining a parking 

lot, hardscaping, fences, and other structures constitutes trespass. Its encroachments and uses 

should be ejected and payments made for remediation and restoration of the public lands, along 

with the payment of back rents. 

 B. PARTIES 

 3.  Counter-Plaintiff King County is a municipal corporation organized and existing 

under the laws of the State of Washington as a home rule charter county.  King County owns 

the East Lake Sammamish Railroad Corridor (“Corridor”), which includes King County Tax 

Parcel No. 082406-9214, adjoining Plaintiff’s property. 

4.  Counter-Defendant Waverly Hills Club (“Club”) is a Washington nonprofit 

corporation that operates as a Homeowners’ Association.  Plaintiff has used the portion of the 

Corridor at issue for its members including parking and picnicking.  At times, these uses were 

pursuant to express permission of the railroad that was King County’s predecessor-in-interest, 

but the Club’s uses, which now include fencing off portions of the Corridor, have been made 

without permission for many years.  

C. JURISDICTION & VENUE 

5. This Court has jurisdiction over this litigation pursuant to 28 U.S.C. § 2201, 28 

U.S.C. § 1331, and 28 U.S.C. § 1367. 

6. This Court is the proper venue for this dispute pursuant to 28 U.S.C. § 1391. 

D.  FACTS 
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7. The East Lake Sammamish Trail (“ELST”) is an 11-mile “missing link” in a 44-

mile-long regional trail corridor that will connect the Burke-Gilman Trail, the Sammamish 

River Trail, the Marymoor Connector Trail, and the Issaquah-Preston Trail, linking Seattle to 

the Eastside and the Cascade Foothills. The ELST is a County park that provides a multi-use 

recreational trail and non-motorized transportation corridor to residents from the City of 

Sammamish, King County, and throughout the region. 

8.  King County completed construction of an interim, gravel trail in 2006 and 

completed construction of a permanent, paved trial in 2023 on the Corridor. The Club owns and 

operates property that adjoins a segment of the trail located in Lot 1 of Section 8, Township 

24N, Range 6 East.  

9. The Seattle, Lake Shore & Eastern Railway Company (“SLS&E”), a 

predecessor of BNSF Railway Co. (“BNSF”), originally assembled the Corridor that now 

contains the ELST.  The Corridor contains a mix of property interests acquired as railroad 

easements or fee simple, depending on the terms of each acquisition.  See Hornish v. King Cnty., 

No. 2:15-cv-00284-MJP, 182 F. Supp. 3d 1124 (W.D. Wash. 2016) (J. Pechman), affirmed 899 

F.3d 680 (9th Cir. 2018). 

10. On July 5, 1887, the Department of Interior approved a map of the SLS&E’s 

proposed route along Lake Sammamish.  The approved map included Corridor located in Lot 

1 of Section 8, Township 24N, Range 6 East (“Lot 1”), which is now adjacent to the Club’s 

property. The SLS&E acquired Lot 1 as a land grant from the United States through the General 

Railway Right of Way Act of 1875, 18 Stat. 482, 43 U.S.C. §§ 934-939 (repealed 1976) (“1875 
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Act”).  Pursuant to the 1875 Act, the SLS&E’s title to Lot 1 dates back to the Department of 

Interior’s approval of the proposed route on July 5, 1887. 

11.  Under the 1875 Act, railroads were granted exclusive railroad easements that are 

200 feet wide, 100 feet on either side of the centerline of the Corridor. Railroad easements 

created by the 1875 Act are immune from adverse possession. 

12.  The SLS&E completed construction of its tracks on the Corridor in 1888. 

13.  The Trails Act preempts any extinguishment of any railroad easements and any 

reversion to another owner that would normally occur under state law doctrines regarding 

discontinuation of use.  The Trails Act “takes” these interests, which entitled affected persons 

to seek compensation from the United States.  In this way, through the Trails Act, the Corridor 

remains under STB jurisdiction so that it can be reactivated for rail use. 

14. In early 1997, BNSF conveyed its ownership interest in the Corridor to The Land 

Conservancy (“TLC”) through a duly-recorded quit claim deed.  On September 16, 1998, the 

Surface Transportation Board issued an order “railbanking” the Corridor under the Trails Act 

and authorizing interim use as a recreational trail.  On September 18, 1998, TLC conveyed the 

Corridor to King County through a duly-recorded quit claim deed. 

15. Throughout the Corridor, including in Lot 1, King County either owns the 

property it acquired through the duly-recorded quit claim deed in fee, or holds an exclusive 

railroad easement, which grants King County exclusive use, possession, and control of the land. 

The owner, if any, of an underlying fee interest has no right to use, occupy, or interfere with 

the same the County’s exclusive easement. 
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16. Because of the Trails Act, the Corridor remains a federally-regulated railroad 

corridor designated for interim use as a recreational trail. As stated in the Trails Act: 

The Secretary of Transportation, the Chairman of the Surface Transportation Board, and 
the Secretary of the Interior, in administering the Railroad Revitalization and 
Regulatory Reform Act of 1976 [45 U.S.C. 801 et seq.], shall encourage State and local 
agencies and private interests to establish appropriate trails using the provisions of such 
programs. Consistent with the purposes of that Act, and in furtherance of the national 
policy to preserve established railroad rights-of-way for future reactivation of rail 
service, to protect rail transportation corridors, and to encourage energy efficient 
transportation use, in the case of interim use of any established railroad rights-of-way 
pursuant to donation, transfer, lease, sale, or otherwise in a manner consistent with this 
chapter, if such interim use is subject to restoration or reconstruction for railroad 
purposes, such interim use shall not be treated, for purposes of any law or rule of law, 
as an abandonment of the use of such rights-of-way for railroad purposes. If a State, 
political subdivision, or qualified private organization is prepared to assume full 
responsibility for management of such rights-of-way and for any legal liability arising 
out of such transfer or use, and for the payment of any and all taxes that may be levied 
or assessed against such rights-of-way, then the Board shall impose such terms and 
conditions as a requirement of any transfer or conveyance for interim use in a manner 
consistent with this chapter, and shall not permit abandonment or discontinuance 
inconsistent or disruptive of such use. 
 
18 U.S.C. § 1247(d). The Trails Act also states: “Such trails may be designated and 

suitably marked as parts of the nationwide system of trails by the States, their political 

subdivisions, or other appropriate administering agencies with the approval of the Secretary of 

the Interior.” § 1247(e).  

20. The Club has built, maintained and used a number of encroachments within the 

Corridor. These encroachments include a parking lot, hardscaping, fences, and other structures. 

The Club’s encroachments and uses are without permission and trespass upon public lands 

owned by King County.  Indeed, the Club has fenced off a portion of the Corridor for its own 

private uses, to the exclusion of the County and others.  The entire width of the Corridor is part 

of the experience for trail users, whose enjoyment of public lands has been and is curtailed by 
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the Club’s uses.  As the Trail Sponsor, one of King County’s roles is to preserve the entire width 

of the Corridor for reactivation of the railroad. 

FIRST CAUSE OF ACTION: 
Quiet Title and Ejectment  

 
21. King County re-alleges and incorporates by reference the allegations contained 

in the previous paragraphs. 

22. King County owns an exclusive railroad easement in that portion of the 

Corridor, located in Lot 1 of Section 8, Township 24N, Range 6 East, King County Tax Parcel 

No. 082406-9214. 

23. Under RCW 7.28, title to the Corridor at issue as an exclusive easement should 

be quieted to King County and the Club’s unauthorized uses of public property should be 

ejected.  

SECOND CAUSE OF ACTION 
Trespass 

 
24. King County re-alleges and incorporates by reference the allegations contained 

in the previous paragraphs. 

25. King County has exclusive use, possession, and control of the Corridor in at 

issue, and the owner of any underlying fee interest, if any, in the Corridor has no right to use, 

occupy, or interfere with the same in any manner whatever. 

26. The Club’s entrance and use of King County’s property in the Corridor at issue 

by erecting, maintaining and using various unauthorized improvements and encroachments was 

intentional and without authorization or invitation, express or implied.  The Club knew or had 

reason to know that it did not have authorization continue with its encroachments. 
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27. The Club interfered with King County’s property rights and possessory interest 

in the Corridor at issue by impeding King County’s access to its property and preventing the 

public enjoyment of the ELST and the Corridor as public lands. 

28. The Club’s trespass was, and continues to be, the proximate cause of damage to 

King County’s property. 

29. King County is entitled to recover damages including for restoration and 

remediation of the property and back rent for use of the public’s lands. 

KING COUNTY’S PRAYER FOR RELIEF 

WHEREFORE, Plaintiff King County prays for the following relief: 

A.  A dismissal of plaintiffs’ Amended Complaint with prejudice; 

B. A grant of King County’s Counterclaim by quieting title in King County and 

declaring the full scope of King County’s property interests in the Corridor at issue; 

C. An order requiring the Club to vacate any unauthorized use of the Corridor and 

to remove any unauthorized improvements erected, maintained, or used within the Corridor at 

issue; 

D. An order requiring the Club to restore and remediate the Corridor in issue or 

pay for such restoration and remediation; 

E.  An order requiring Club to pay current and back rent for all unauthorized uses 

of the Corridor at issue and all other damages, costs (including investigative costs) and 

attorneys’ fees available under RCW 4.24.630; 

F. An award of attorney fees and costs to King County in accord with equity or 

law; 

Case 3:25-cv-05137-TMC     Document 3     Filed 02/18/25     Page 16 of 18



 

 
 
ANSWER TO COMPLAINT AND COUNTERCLAIM – 17 
No. 2:25-cv-00315 
 

 

CORR CRONIN LLP 
1015 Second Avenue, 10th Floor 

Seattle, WA 98104-1001 
Tel (206) 625-8600 
Fax (206) 625-0900 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 

G. An award of interest on any judgments granted to King County; and 

H. For such other relief as the Court deems just and equitable. 

DATED:  February 18, 2025 

  
CORR CRONIN LLP 
 
s/ Emily J. Harris   
Emily J. Harris, WSBA No. 35763 
Kristin E. Bateman, WSBA No. 54681 
1015 Second Ave., Floor 10 
Seattle, WA 98104 
(206) 625-8600 Phone 
(206) 625-0900 Fax 
eharris@corrcronin.com 
kbateman@corrcronin.com 
 
Elisa J. Wood, WSBA No. 47421 
Senior Deputy Prosecuting Attorney 
King County Prosecuting Attorney’s Office 
701 Fifth Avenue, Suite 600 
Seattle, WA 98104 
elwood@kingcounty.gov 
 
Attorneys for Defendant King County 
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CERTIFICATE OF SERVICE

The undersigned certifies as follows:

 1. I am employed at Corr Cronin LLP, attorneys for Defendant King County  

 2. On February 18, 2025, I caused a true and correct copy of the foregoing 

document to be served on the following via email:

Charles A. Klinge, WSBA No. 26093 
Richard M. Stephens, WSBA No. 21776 
10900 NE, 4th Street, Suite 2300 
Bellevue, WA 98004 
klinge@sklegal.pro
stephens@sklegal.pro
Attorneys for Plaintiff

DATED at Seattle, Washington on February 18, 2025.  

s/ Elizabeth F. Roth  
Elizabeth F. Roth, Legal Secretary
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON  

AT SEATTLE 
 
WAVERY HILLS CLUB INCORPORATED, a 
Washington nonprofit corporation, 

 
Plaintiff, 

 v. 
 
KING COUNTY, a municipal corporation and 
political subdivision of the State of Washington, 
 
 

Defendant. 
 

No.  
 
DEFENDANT’S NOTICE OF REMOVAL 

 

TO: THE CLERK OF THE COURT; 

AND TO: Plaintiff; 

AND TO: Charles A. Klinge, attorney for Plaintiff. 

PLEASE TAKE NOTICE that Defendant King County (“Defendant”), in accordance 

with 28 U.S.C. §§ 1331, 1367(a), 1441 and 1446, hereby removes to this Court the lawsuit 

captioned Waverly Hills Club Incorporated v. King County, No. 25-2-05817-0, filed in the 

Superior Court of the State of Washington in and for the County of Pierce (the “Action”). In 

support of this Notice of Removal, Defendant states: 
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I.  COMPLAINT AND NATURE OF ACTION 

On January 29, 2025, Plaintiffs filed this Action concerning the rights of King County, 

established by two federal statutes as set forth in the Complaint, to exclude Plaintiff’s use or to 

charge fees for Plaintiff’s use of a portion of former BNSF rail corridor in East Lake 

Sammamish where King County operates and maintains a recreational trail. Waverly Hills Club 

Complaint (attached hereto as Exhibit 1).  

Plaintiff’s Complaint has one cause of action seeking a declaratory judgment that 

Plaintiff holds fee ownership to the land at issue in the rail corridor; that Plaintiff can exercise 

its fee ownership rights to use the land without interfering with King County’s easement rights; 

that King County’s easement does not give King County authority to charge Plaintiff fees for 

its use and improvements to the rail corridor; and that the “Land Use Fees” King County has 

charged Plaintiff equate to charging Plaintiff rent to use property Plaintiff owns in fee and are 

therefore an illegal property tax. Complaint ¶¶ 31-33.  

As demonstrated below, this Action is removable pursuant to federal question 

jurisdiction, 28 U.S.C. § 1331 and supplemental jurisdiction, 28 U.S.C. § 1367(a). 

This Action was originally filed in the Superior Court in and for the County of Pierce, 

and is therefore removable to this District. See 28 U.S.C. § 1441(a). Defendant reserves, and 

does not waive, any objection it may have to service, jurisdiction, or venue, and any and all 

other defenses or objections to the Action. 

Pursuant to 28 U.S.C. § 1446(a) and LCR 101(b), Defendant has filed the Attorney 

Verification of State Court Record simultaneously with this Notice of Removal. Defendant will 

also file with the Superior Court a copy of this Notice of Removal. 

II.  TIMELINESS OF REMOVAL 

Plaintiff filed the Action on January 29, 2025. This Notice of Removal is therefore 

timely. See 28 U.S.C. §§ 1446(b).  
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III.  FEDERAL QUESTION JURISDICTION 

Plaintiff’s Complaint asserts claims arising under federal law. Specifically, Plaintiff’s 

claims concern the scope of King County’s rights with respect to the rail corridor at issue under 

the General Railroad Right-of-Way Act of 1875, 43 U.S.C. §§ 934-939 (“the 1875 Act”) and 

the National Trails System Act, 16 U.S.C. § 1247(d) (“Trails Act”).  

This lawsuit is the latest in a long history of litigation concerning the former railroad 

Corridor along the eastern side of Lake Sammamish where King County has constructed a 

permanent recreational trail, called the East Lake Sammamish Trail (“ELST”). In 1887, the 

federal government granted the Seattle, Lake Shore and Eastern Railway Company (SLS&E) a 

“right-of-way” to build a railroad over the Corridor. SLS&E built the railroad under the 1875 

Act, which provided a mechanism for railroad companies to obtain rights-of-way over land to 

build railroads to encourage development. SLS&E’s successor in interest, Burlington Northern 

Santa Fe Railway Company (“BNSF”), deeded its rights in the Corridor to the Land 

Conservancy (“TLC”).  

In 1998, a federal agency “railbanked” the then out-of-service Corridor under the Trails 

Act, meaning the Corridor was authorized to be used as an interim trail until a railroad might 

need to reactivate it for rail service. As part of the railbanking, King County was designated the 

Trail Sponsor whose duties include “preserv[ing] established railroad rights-of-way for future 

reactivation of rail service, . . . protect[ing] rail transportation corridors, and . . . encourage[ing] 

energy efficient transportation use.” 16 U.S.C.A. § 1247(d). Shortly after the Corridor was 

railbanked, TLC deeded its property rights in the Corridor to Defendant King County. Since 

then, King County has constructed a permanent, paved public recreational trail along the 

Corridor. Plaintiff Waverly Hills Club owns property along the Corridor. 

In the present lawsuit, Plaintiff contends that King County’s railroad easement over the 

Corridor does not allow King County to assert exclusive control of the entire right of way or to 
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preclude Plaintiff’s use. Complaint ¶¶ 22, 26. Plaintiff claims that “[b]ecause BNSF held only 

an easement under the 1875 Act, TLC and King County in turn could only obtain an easement” 

(Complaint ¶ 22) and that this easement “can only be utilized by a railroad company for railroad 

purposes,” (Complaint ¶ 26) which do not include King County’s assertion of “exclusive 

control of the entire right of way, including the authority to preclude [Plaintiff’s] use of the 

right of way.” Complaint ¶ 26. These claims clearly require the Court to determine the scope of 

rights conveyed by the 1875 Act to the holder of an easement created by the 1875 Act. See 

Nicodemus v. Union Pacific Corp., 440 F.3d 1227, 1234-37 (10th Cir. 2006) (holding that 

federal court has subject matter jurisdiction because interpretation of the scope of the 1875 Act 

involves “a substantial federal issue” involving “considerable federal interests”); Drawhorn v. 

Qwest Commc’ns Int’l, Inc., 121 F. Supp. 2d 554, 561-62 (E.D. Tex. 2000) (holding removal 

of state complaint was proper and federal question jurisdiction existed for  dispute over scope 

of railroad’s land grant easement based on interpretation of the 1875 Act). 

Plaintiff also claims that King County’s trail easement rights under the Trails Act do not 

allow King County to assert exclusive control of the entire Corridor or to preclude Plaintiff’s 

use. Complaint ¶ 26. This claim raises a question of federal law under the Trails Act. Hornish 

v. King County, 899 F.3d 680, 687-91 (9th Cir. 2018) (holding in case involving the ELST that 

federal jurisdiction existed for claims requiring interpretation of the easement created by the 

Trails Act); King County v. Rasmussen, 299 F.2d 1077, 1079-80 (9th Cir. 2002) (holding that 

action involving the ELST was properly removed because federal jurisdiction existed where 

scope of the County’s property rights was the Trails Act); Trevarton v. S. Dakota, 817 F.3d 

1081, 1086 (8th Cir. 2016) (recognizing that federal courts have jurisdiction over claims for a 

declaratory judgment regarding the scope of a railbanked easement under the Trails Act.).    

The Trails Act provides that “in the case of interim use of any established railroad rights-

of-way pursuant to donation, transfer, lease, sale, or otherwise in a manner consistent with this 
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chapter, if such interim use is subject to restoration or reconstruction for railroad purposes, such 

interim use shall not be treated, for purposes of any law or rule of law, as an abandonment of 

the use of such rights-of-way for railroad purposes.” 16 U.S.C. § 1247(d). Thus, the purpose of 

the Trails Act is to preserve the entire established rail corridor intact, including those portions 

established “otherwise” by a railroad. “Through railbanking, the Trails Act preempts 

extinguishment of the easement and reversion to the underlying owner, as would normally occur 

under state abandonment doctrines following a discontinuation of use.” Kaseburg v. Port of 

Seattle, 2015 WL 4508790, at *1 (W.D. WA July 24, 2015).  

Plaintiff seeks a declaration establishing that King County’s trail easement rights and 

railroad easement rights are insufficient to exclude Plaintiff from the Corridor, particularly 

where Plaintiff alleges that it owns the underlying land in fee. Complaint ¶¶ 31-33. A party 

seeking to quiet title “must prevail upon the strength of their own title, and not upon the 

weakness of their adversaries.” Rohrbach v. Sanstrom, 172 Wash. 405, 406, 20 P.2d 28, 29 

(1933); Johnson v. U.S., 402 Fed.Appx. 298, 300 (9th Cir. 2010) (A plaintiff who cannot 

“establish that she possesses an interest in the property at issue” lacks standing to quiet title.); 

Regan v. Qwest Communications Intern., Inc., 2010 WL 3941471, at *7 (E.D. Cal. 2010) 

(Standing for a declaratory judgment requires proof of ownership of the subject property.).  

As such, Plaintiff will need to demonstrate that neither King County’s easement under 

the 1875 Act nor the rail-banking of the corridor under the Trails Act empower King County to 

exclude Plaintiff’s use of the Corridor. Plaintiffs’ claims necessarily raise a federal question 

that must be decided as part of plaintiffs’ affirmative case and federal question jurisdiction 

exists as part of plaintiffs’ well-plead complaint.  

To the extent that not all claims are covered by federal question jurisdiction, the 

remainder of claims would be subject to this Court’s supplemental jurisdiction, 28 U.S.C. § 

1367(a).  
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IV. INTRADISTRICT ASSIGNMENT

Pursuant to LCR 101(e), this action is properly assigned to the Seattle Division pursuant 

to the criteria listed in LCR 3(d)(1). The defendant is King County and the property at issue is 

located in King County. This case is properly assigned to the Seattle Division. 

V. JURY DEMAND

No party has requested a jury in this action to date.  

VI. NOTICE AND FILING

Notice of the filing of this Notice of Removal has been given to plaintiff and a true and 

correct copy of this Notice has been filed with the Pierce County Superior Court.  

VII. RESERVATION

Defendants reserve the right to amend or supplement this Notice of Removal.  

VIII. RULE 11

This Notice of Removal is signed pursuant to Rule 11 of the Federal Rules of Civil 

Procedure.  

IX. CERTIFICATE OF SERVICE

A Declaration of Filing and Service for this removal notice, which includes all counsel 

who have appeared in this action with their contact information (including email addresses), is 

attached to the last page of this pleading. 

DATED:  February 18, 2025 

CORR CRONIN LLP 

s/ Emily J. Harris 
Emily J. Harris, WSBA No. 35763 

s/ Krist n E. Bateman  
Kristin E. Bateman, WSBA No. 54681 
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1015 Second Ave., Floor 10 
Seattle, WA 98104 
(206) 625-8600 Phone 
(206) 625-0900 Fax 
eharris@corrcronin.com 
kbateman@corrcronin.com 
 
s/ Elisa J. Wood  
Elisa J. Wood, WSBA No. 47421 
Senior Deputy Prosecuting Attorney 
King County Prosecuting Attorney’s Office 
701 Fifth Avenue, Suite 600 
Seattle, WA 98104 
elwood@kingcounty.gov 

 
Attorneys for Defendant King County 
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CERTIFICATE OF SERVICE

The undersigned certifies as follows:

 1. I am employed at Corr Cronin LLP, attorneys for Defendant King County  

 2. On February 18, 2025, I caused a true and correct copy of the foregoing 

document to be served on the following via email and first class mail: 

Charles A. Klinge, WSBA No. 26093 
Richard M. Stephens, WSBA No. 21776 
10900 NE, 4th Street, Suite 2300 
Bellevue, WA 98004 
klinge@sklegal.pro
stephens@sklegal.pro

Attorneys for Plaintiff

DATED at Seattle, Washington on February 18, 2025.  

s/ Elizabeth F. Roth
Elizabeth F. Roth, Legal Secretary
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 
 

RAYMOND SPENCER, et al., 

 Plaintiffs, 
 v. 
 
KING COUNTY, 

 Defendant. 

CASE NO. C25-0204JLR 

MINUTE ORDER 

 
The following minute order is made by the direction of the court, the Honorable 

James L. Robart: 

This case is hereby transferred to the Honorable Tiffany M. Cartwright as related 

to Waverly Hills Club Inc. v. King Cnty., No. C25-5137-TMC.   

// 

// 

// 

// 
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All future documents filed in this case must bear case numbers ending in “TMC.” 

Filed and entered this 28th day of February, 2025. 

 RAVI SUBRAMANIAN 
 Clerk of Court 

 s/ Ashleigh Drecktrah 
 Deputy Clerk 
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