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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

________________________ 
 

Docket No. FD 32760 (Sub-No. 50) 
 

BNSF RAILWAY COMPANY 
—PETITION FOR ENFORCEMENT— 

INTERCHANGE WITH SAVAGE TOOELE RAILROAD COMPANY 
________________________ 

UNION PACIFIC’S REPLY 
TO BNSF’S PETITION FOR ENFORCEMENT 

 
The Board should dismiss the petition filed by BNSF Railway Company (BNSF) 

and allow BNSF and Union Pacific to arbitrate their dispute in accordance with the 

Restated and Amended BNSF Settlement Agreement (RASA),1 and the Board’s decision 

in Union Pacific Railroad Company—Operation Exemption—in Tooele County, Utah, FD 

36741 (STB served Feb. 13, 2024) (Union Pacific Exemption). Union Pacific commenced 

arbitration in this matter in accordance with the RASA. BNSF filed its petition only after 

the American Arbitration Association (AAA) rejected BNSF’s request that the arbitration 

be held in Fort Worth, Texas, and instead determined hearings would be held in Omaha, 

Nebraska. The Board should reject such obvious forum-shopping and give effect to its 

long-standing policy supporting and promoting private arbitration as an efficient and 

effective mechanism for resolving disputes. 

 
1 The RASA is a revised version of the BNSF Settlement Agreement, which the Board 
imposed as a condition to the Union Pacific/Southern Pacific merger. See Union 
Pacific/Southern Pacific Merger, 1 S.T.B. 233, 419 (1996). The RASA incorporates 
conditions the Board imposed in approving the merger, as interpreted, clarified, and 
supplemented in subsequent Board decisions and through agreements between the parties. 
See Union Pacific/Southern Pacific Merger, General Oversight, Decision No. 21, 5 S.T.B. 
1173, 1178 (2001). 
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I. BACKGROUND 

This dispute involves application of the RASA’s “short-line interchange” 

provision to Savage Tooele Railroad Company (STR). Section 8(k) of the RASA gives 

BNSF the right to interchange with any short-line railroad that constructs a new line to 

and establishes an interchange on a line over which BNSF obtained trackage rights in the 

RASA. See RASA § 8(k) (attached hereto as Exhibit A). To serve the new Lakeview 

Business Park in Grantsville, Utah, STR recently obtained Board authority to construct 

and operate eleven miles of rail line connecting to Union Pacific’s Warner Branch, where 

it will establish an interchange with Union Pacific. See Savage Tooele R.R.—Constr. & 

Operation Exemption—Line of R.R. in Tooele Cnty., Utah, FD 36616 (STB served Apr. 

1, 2024). The Warner Branch is not a line over which BNSF obtained trackage rights in 

the RASA. Union Pacific’s predecessor, Western Pacific Railroad, sought and received 

authority to abandon the former Warner Branch in 1983. See Western Pac. R.R.—

Abandonment Exemption—in Tooele Cnty., Utah, FD 30208 (ICC served Aug. 9, 1983). 

Union Pacific maintained ownership of most of the line but sold a portion to STR. Union 

Pacific obtained authority to reinstitute common carrier operations over the portion it 

retained in Union Pacific Exemption.  

II. THE BOARD SHOULD ALLOW ARBITRATION OF THIS DISPUTE 

A. BNSF PARTICIPATED IN THE ARBITRATION UNTIL IT 
RECEIVED AN UNFAVORABLE DETERMINATION  

BNSF does not contest that STR will not construct a connection to any line over 

which BNSF obtained trackage rights in the RASA. Nonetheless, BNSF is asking the 

Board to “enforce” its supposed “right” under Section 8(k) of the RASA to interchange 

with STR on the Warner Branch. 

--
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BNSF sought to raise similar claims about its supposed rights under the RASA 

when Union Pacific sought authority to reinstitute common carrier operations on the 

Warner Branch. The Board denied BNSF’s motion to institute a proceeding, explaining 

that granting Union Pacific authority to reinstitute common carrier service “does not 

preclude BNSF from seeking, through either arbitration or a new, separate Board 

proceeding, a determination that BNSF is entitled to access STR.” Union Pacific 

Exemption, slip op. at 2. 

Union Pacific properly initiated arbitration proceedings before the AAA on April 

15, 2024, to remove the uncertainty created by BNSF’s STR interchange claim in 

accordance with Section 15 of the RASA, Section 15 provides: 

Except as otherwise provided by any decision of the STB or 
by separate agreement, unresolved disputes and 
controversies concerning any of the terms and provisions of 
this Agreement or the application of charges hereunder 
shall be submitted for binding arbitration under the 
Commercial Arbitration Rules of the American Arbitration 
Association which shall be the exclusive remedy of the 
parties.  

(Emphasis added.) 

Union Pacific’s Demand for Arbitration is attached hereto as Exhibit B. 

On May 1, 2024, AAA sent BNSF and Union Pacific a letter initiating the 

proceeding. In the letter, AAA noted Union Pacific had asked that the hearing be held in 

Omaha, Nebraska, and informed BNSF that it was entitled to file an Answering Statement, 

including any objection to the requested locale, within 14 days. AAA’s letter is attached 

hereto as Exhibit C. 

---
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Rather than immediately pursue relief from the Board, BNSF filed an Answering 

Statement with the AAA in mid-May. BNSF denied the Union Pacific claims and 

requested the arbitration hearing be held in Fort Worth, Texas.2 

BNSF only sought relief from the Board after receiving its first adverse arbitration 

ruling. On June 17, 2024, the AAA informed BNSF and Union Pacific that it had made 

the initial determination the hearing would be held in Omaha, Nebraska, though the AAA 

left the final venue determination to the arbitrator.3 Abandoning the arbitration process in 

which it had participated, BNSF then filed its petition for enforcement with the Board. 

B. THE BOARD SPECIFICALLY RECOGNIZED THIS DIPSUTE IS 
SUITABLE FOR ARBITRATION 

The Board has repeatedly directed BNSF and Union Pacific to arbitrate disputes 

involving access to specific facilities following the Union Pacific-Southern Pacific 

merger. See Union Pacific/Southern Pacific Merger, 3 S.T.B. 737, 742 (1998) (“[A]ny 

further disputes between BNSF and UP arising under their settlement agreement should 

be arbitrated under the provisions of that agreement before bringing the matter to us to 

resolve.”); Union Pacific/Southern Pacific Merger, 4 S.T.B. 303, 306 (1999) (“To the 

extent that BNSF seeks a ruling as to whether [the] particular facility [at issue] qualifies, 

however, it must seek arbitration pursuant to its agreement.”).  

The Board has also acknowledged this case was specifically suitable for 

arbitration. When the Board denied BNSF’s motion to institute a proceeding in Union 

Pacific Exemption, the Board said its decision “does not preclude BNSF from seeking, 

through either arbitration or a new, separate Board proceeding, a determination that BNSF 

 
2 BNSF did state the dispute was subject to the Board’s jurisdiction. See Exhibit D. 
3 See Exhibit E. 
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is entitled to access STR.” Union Pacific Exemption, slip op. at 2. The Board was not 

giving BNSF exclusive control over the forum for resolving this dispute but was instead 

indicating this dispute could be resolved through arbitration. If BNSF has the option to 

arbitrate, so should Union Pacific. Cf. Assessment of Mediation and Arbitration 

Procedures, EP 699, slip op. at 2 (STB served May 13, 2013) (Board policy strongly 

favors use of private methods of dispute resolution “in lieu of formal Board proceedings, 

whenever possible”).  

Furthermore, under the conditions the Board imposed on the Union 

Pacific/Southern Pacific merger, if any party has the option to arbitrate, it is required to 

arbitrate. Specifically, the RASA provides that unless otherwise required by the Board, 

“unresolved disputes and controversies concerning any of the terms and provisions of [the 

RASA] shall be submitted for binding arbitration.” RASA § 15 (emphasis added). Courts 

routinely hold that arbitration provisions using the term “shall” require mandatory 

arbitration and are not permissive. See Promega Corp. v. Life Technologies Corp., 674 

F.3d 1352, 1356 (Fed. Cir. 2012). This is also consistent with the “liberal federal policy 

favoring arbitration agreements.” Mitsubishi Motors Co. v. Soler Chrysler-Plymouth, Inc., 

473 U.S. 614, 625 (1985). 

C. THE ISSUES RAISED IN THIS CASE SHOULD BE 
ARBITRATED  

In the past, the Board has declined to dismiss cases in favor of arbitration where 

the issues presented have broad implications concerning conditions imposed in the UP/SP 

merger or where the case raises important issues related to the preservation of premerger 

rail competition. See, e.g., Union Pacific/Southern Pacific Merger (Decision No. 86), 

4 S.T.B. 303 (1999). This case has neither broad implications nor raises important issues. 
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Contrary to BNSF’s claims, this case does not “‘raise[] important issues related to 

the preservation of pre-merger rail competition.’” Pet. at 6 (quoting Union Pac. Corp.—

Control & Merger—S. Pac. Rail Corp. (Decision No. 108), FD 32760, slip op. at 3 (STB 

served May 5, 2017)). Neither STR nor the industrial park it will serve existed until nearly 

30 years after Union Pacific merged with Southern Pacific. The Warner Branch was 

abandoned long before the merger. When BNSF previously submitted STR interchange 

arguments to the Board, STR stated its understanding “BNSF would be precluded from 

also interchanging traffic with STR.” STR Reply to BNSF Railway Company’s Motion to 

Institute a Proceeding at 3 (attached hereto as Exhibit F). There is no pre-merger rail 

competition at stake in this matter. 

Also contrary to BNSF’s claims, this is not a case “‘with potentially broad 

implications concerning conditions imposed in the UP/SP merger.’” Pet. at 6 (quoting 

Decision No. 108, slip op. at 3). This case involves fact-specific questions about BNSF’s 

access to a single short line railroad. BNSF’s assertion that “no material facts appear to be 

in dispute,” Pet. at 12, is belied by its subsequent admission that it “intends to seek 

discovery in this proceeding regarding the circumstances surrounding the structure of the 

UP/STR transaction,” id. at 12 n.4, and its request for a procedural schedule that includes 

a 120-day discovery period that contemplates both written discovery and depositions, id. 

at 15. As the Board has recognized, “arbitration is preferable for resolution of disputed 

factual matters.” Decision No. 86, 4 S.T.B. at 309. 

CONCLUSION 

For the foregoing reasons, the Board should dismiss BNSF’s petition for 

enforcement. 
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       Respectfully submitted, 
 

Attorneys for Union Pacific Railroad Company 
 

July 10, 2024 

 
CRAIG V. RICHARDSON 
JAMES B. BOLES 
TONYA W. CONLEY 
TANYA L. SPRATT 
Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, NE 68179 
 

/s/ Michael L. Rosenthal]         
MICHAEL L. ROSENTHAL 
Covington & Burling LLP 
One CityCenter 
850 Tenth Street, N.W. 
Washington, DC 20001 
(202) 662-6000 
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CERTIFICIATE OF SERVICE 
 

 I hereby certify that on this 10th day of July, 2024, I caused a copy of the foregoing 

document to be served electronically or by first-class mail, postage prepaid, on all parties 

of record in Docket No. FD 32750 (Sub-No. 50). 

 

      /s/ Michael L. Rosenthal 
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03/01/02 

RESTATED AND AMENDED AGREEMENT 

This Restated and Amended Agreement ("Agreement") is entered into this_ day of 

March, 2002, between UNION PACIFIC RAILROAD COMP ANY ("UP"), a Delaware 

corporation, arid THE BURLINGTON NORTHERN AND SANT A FE RAILWAY COMP ANY 

("BNSF"), a Delaware corporation. 

WITNESSETH: 

WHEREAS, UP and BNSF entered into an agreement dated September 25, 1995, as 

amended by supplemental agreements dated November 18, 1995, and June 27, 1996 

(collectively, the "1995 Agreement"), in connection with UP's acquisition of Southern Pacific 

Rail Corporation and its affiliates ("SP") in Finance Docket No. 32760, Union Pacific 

Corporation, Union Pacific Railroad Company. and Missouri Pacific Railroad Company -­

Control and Merger -- Southern Pacific Rail Corporation. Southern Pacific Transportation 

Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio 

Grande Western Railroad Company; 

WHEREAS, the Surface Transportation Board ("STB") approved the common control 

and merger of UP and SP in Decision No. 44 in Finance Docket No. 32760 (served August 12, 

1996) and in so doing imposed certain conditions on UP and SP, including, as modified by the 

STB, the April 18, 1996 settlement agreement among UP, BNSF and the Chemical 

Manufacturers Association (the "CMA Agreement"); 

WHEREAS, as a part of its oversight of the UP/SP merger in Finance Docket Nos. 

32760, 32760 (Sub-No. 21), and 32760 (Sub-No. 26), the STB has modified and clarified certain 

of the conditions it imposed in Decision No. 44; 
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WHEREAS, UP and BNSF entered into a Term Sheet Agreement dated February 12, 

1998 (the "Term Sheet Agreement''), pursuant to which UP and BNSF agreed to the joint 

ownership of the line of railroad between Dawes, TX and Avondale, LA, which joint ownership 

was effected by separate agreement dated September 1, 2000 (the "TX-LA Line Sale 

Agreement"); 

WHEREAS, UP and BNSF have reached agreement with respect to the implementation 

of the conditions imposed by the STB on the UP/SP merger, as modified and clarified, and 

certain other matters relating to their rights and obligations under the 1995 Agreement, the CMA 

Agreement, the Term Sheet Agreement and the TX-LA Line Sale Agreement; and 

WHEREAS, UP and BNSF now wish to amend and restate the 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including the CMA 

Agreement, as modified by the STB) and the agreements they have reached relating to those 

conditions and other related matters. 

NOW, THEREFORE, the parties agree to amend and restate the 1995 Agreement as 

follows: 

DEFINITIONS 

For purposes of this Agreement, the following definitions and terms shall apply: 

Shipper Facilities shall mean all existing or new shipper or receiver facilities, including 

transload facilities as well as rail car storage and car service and repair facilities not owned, 

leased or operated by UP. 

"2-to-l" Points shall mean all geographic locations at which at least one "2-to-1" Shipper 

Facility is located. Such points include, without limitation, the points listed in Section 8(i) of 

and on Exhibit A to this Agreement. The boundaries for such "2-to-1" Points shall be deemed to 

2 
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include all areas within the switching limits of the locations as described in Section 9(g) of this 
I 

Agreement. 

"2-to-l" Shipper Facilities shall mean all Shipper Facilities that were open to both UP 

and SP) whether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of bow 

long ago the shipper or receiver at that facility may have shipped or received, or whether the 

shipper or receiver at that facility ever shipped or received, any traffic via either UP or SP. The 

"2-to-1 Point Identification Protocol" between the parties attached hereto as Exhibit E shall 

govern the process for identifying "2-to-l" Shipper Facilities open to BNSF as a result of the 

conditions imposed on the UP/SP merger. 

New Shipper Facilities shall mean: (i) existing Shipper Facilities constructing trackage 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities. New Shipper Facilities shall also mean previously-served Shipper Facilities that begin 

to ship by rail again where (i) there has been a change of owner or lessee, and (ii) the use of the 

facility is actually different in nature and pmpose from the facility's prior use Uh&, there bas 

been a change in the type of products shipped from or received at the facility). New Shipper 

Facilities shall not include expansion of or additions to an existing rail-served Shipper Facility, 

but do include (1) Shipper Facilities which, on September 25, 1995, were being developed or for 

which land had been acquired for that purpose in contemplation of receiving rail service by both 

UP and SP, and (2) Transload Facilities located after September 11, 1996, including those owned 

or operated by BNSF. 

Trackage Rights Lines shall mean the lines over which BNSF has been granted trackage 

rights pursuant to this Agreement, but shall not include any other lines over which UP/SP grants 

3 
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BNSF trackage rights ("Overhead Trackage Rights") solely (i) to facilitate the parties' operation 

over Trackage Rights Lines, (ii) to permit BNSF's operation between a mutually-agreed upon 

BNSF junction point and points listed or described in Section 8(i) of this Agreement, or (iii) to 

permit BNSF's operation between a mutually-agreed upon BNSF junction point and a build­

in/build-out line pursuant to Sections 4(a), 6(c) and 8(1) of this Agreement. The mutually-agreed 

upon junction point will be selected with the objective of minimizing the operating 

inconvenience to UP, consistent with ensuring that BNSF can provide competitive service. 

BNSF acknowledges that it shall not have the right to serve any existing or New Shipper Facility 

on a line over which BNSF has been granted Overhead Trackage Rights unless such right is 

specified in this Agreement or in any agreement implementing the Overhead Trackage Rights or 

unless BNSF has the right to serve a build-in/build-out line on such Overhead Trackage Rights 

line pursuant to the CMA Agreement or the conditions imposed on the UP/SP merger. All 

Overhead Trackage Rights Lines, as of the date of the execution hereof, are listed in Exhibit F to 

this Agreement, which exhibit may be amended and replaced from time to time by a new exhibit 

signed and dated by the parties. New Shipper Facilities shall be deemed to be "on" a Trackage 

Rights Line if the facility is either (1) adjacent to a Trackage Rights Line or (2) adjacent to a 

spur, an industrial track, or a yard that is itself served by such Trackage Rights Line. New 

Shipper Facilities are not "on" a Trackage Rights Line if they can be accessed only via a 49 

U.S.C. 10901 "line of railroad" which is not a Trackage Rights Line. 

Transload Facilities shall mean Shipper Facilities other than automotive or intermodal 

facilities or team tracks where freight is transferred from one railcar to another or from one mode 

to another (short term incidental storage may also occur) as defined by the STB in its decisions 

4 
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in Finance Docket No. 32760. An ''Existing Transload Facility'' is a Transload Facility which 

was in existence on September 25, 1995. 

1. Western Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP's line between Denver, CO and Salt Lake City, UT; 

• UP's line between Salt Lake City and Ogden, UT; 

• SP's line between Ogden and Little Mountain, UT; 

• UP's line between Salt Lake City and Alazon, NV; 

• UP's and SP's lines between Alazon and Weso, NV; 

• SP's line between Weso, and Oakland, CA via SP's line between 

Sacramento, CA and Oakland referred to as the "Cal-P" (subject to traffic 

restrictions as set forth in Section l(g)); 

• Overhead Trackage Rights on SP's line between Binney Junction, CA and 

Roseville, CA in the vicinity of SP MP 106.6; 

• SP's line between Elvas (Elvas Interlocking) and Stockton, CA (subject to 

traffic restrictions as set forth in Section 1 (g) and also excluding any trains 

moving over the line between Bieber and Keddie, CA purchased by BNSF 

pursuant to Section 2(a) of this Agreement); 

• UP's line between Weso and Stockton, CA; and 

• SP's line between Oakland and San Jose, CA. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) ''2-to-1" Shipper Facilities and Existing Transload 

5 
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Facilities at points listed on Exhibit A to tltis Agreement, (ii) any New Shipper Facilities located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facilities located subsequent to UP's acquisition of control of SP on 

the Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. BNSF shall also receive the right to 

interchange with: the BHP Nevada Railroad Company at Shafter, NV; the Utah Railway 

Company at Utah Railway Junction, UT; Grand Junction, CO; and Provo, UT; the Utah Central 

Railway Company at Ogden; the Salt Lake, Garfield and Western at Salt Lake City; and the Salt 

Lake City Southern Railroad Company at Salt Lake City. BNSF shall also receive the right to 

utilize in common with UP/SP, for normal and customary charges, SP's soda ash Transload 

Facilities in Ogden and Salt Lake City. BNSF shall also have the right to access any shipper­

owned soda ash Transload Facilities in Ogden and Salt Lake City and to establish its own soda 

ash Transload Facilities along the Trackage Rights Lines. BNSF shall have the same access as 

UP to all "2-to-l" Shipper Facilities and ''2-to-l" Points between Salt Lake City, UT, and SP 

MP 755.1 north of Woods Cross, UT. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BN~F to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

6 
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sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's\ 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

' service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) oftbis Agreement, or (ii) 

any New Sbipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section l(c) above, of the manner by which it proposes such service be provided and 

7 
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the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves ofBNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

1 BNSF shall not change any such election more often than once every five (5) years. BNSF shall 
J 

~ reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

l 
] 

.. 
l 

(e) For Reno area intermodal traffic, BNSF may use SP's intermodal ramp at Sparks, 

NV with UP/SP providing intermodal terminal services to BNSF for normal and customary 

charges. If expansion of SP's Sparks intermodal facility is required to accommodate the 

combined needs of UP/SP and BNSF, then the parties shall share in the cost of such expansion 

on a pro rata basis allocated on the basis of the relative number of lifts for each party in the 12-

month period preceding the date construction begins. If for any reason UP/SP vacates its Sparks 

intennodal facility, BNSF (i) may vacate the facility and independently establish one of its own, 

or (ii) shall be permitted by UP/SP to continue to occupy the Sparks facility upon entry into an 

agreement with UP/SP containing normal and customary terms and conditions (including, 

without limitation, rental) for the use of similar facilities. If UP elects to offer the Sparks 

intermodal ramp property for sale to a third party and/or receives an offer UP is willing to accept, 

8 
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UP will offer to sell the property to BNSF on the same terms and conditions as are applicable to 

the third party. BNSF shall have thirty (30) days in which to advise UP whether or not it will 

buy the property on those terms. In the event BNSF declines to buy the property on those terms 

or fails to advise UP of its intentions within thirty (30) days, BNSF' s right of first refusal will be 

extinguished, and UP may sell the property to the third party. BNSF will then be required to 

vacate the property within six (6) months, and UP's obligation to furnish BNSF with intermodal 

terminal services and access to a UP intermodal facility in the Sparks/Reno area will be 

extinguished. 

( f) Except as otherwise herein provided, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) • BNSF may operate only the following trains on SP's "Cal-P" line between 

Sacramento and Oakland: (i) intermodal and automotive trains composed of over ninety percent 

(90%) multi-level automobile equipment and/or flat cars carrying trailers and containers in single 

or double stack configuration and (ii) one overhead through manifest train of carload business 

per day in each direction. These BNSF manifest trains may be either I-5 Corridor or Central 

Corridor trains. On the Donner Pass line between Sacramento and W esq, BNSF may operate 

only intermodal and automotive trains as described in clause (i) and ohe overhead through 

manifest train of carload business per day in each direction. The mlfest trains must be 

equipped with adequate motive power to achieve the same horsepowJ per trailing ton as 
l 

comparable UP/SP manifest trains. BNSF may use helpers on these trains only if comparable 

UP/SP manifest trains use helpers; BNSF must provide the helper service. The restrictions set 

forth in this section do not apply to local. trains serving Shipper Facilities to which BNSF has 

9 
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access on the identified lines, and such trains shall not be considered in determining whether 

BNSF is in compliance with such restrictions. If UP grants its prior concurrence, BNSF' s 

overhead through manifest trains shall be allowed to set out and pick up traffic to or from 

intermediate points on the identified lines. 

(h) At BNSF's request, UP/SP shall provide train and engine crews and required 

support personnel and services in accordance with UP/SP's operating practices necessary to 

handle BNSF trains moving between Salt Lake City and Oakland. UP/SP shall be reimbursed 

for providing such employees on a cost plus reasonable additives basis and for any incremental 

cost associated with providing employees such as lodging or crew transportation expense. BNSF 

must also give UP/SP reasonable advance notice of its need for employees in order to allow 

UP/SP time to have adequate trained crews available. All UP/SP employees engaged in or 

connected with the operation of BNSF's trajns shall, solely for purposes of standard joint facility 

liability, be deemed to be "sole employees" ofB SF. IfUP/SP adds to its labor force to comply 

with a request or requests from BNSF to provide employees, then BNSF shall be responsible for 

any labor protection, guarantees or reserve board payments for such incremental employees 

resulting from any change in BNSF operations or traffic levels. 

(i) UP/SP agree that their affiliate Central California Traction Company shaU be 

managed and operated so as to provide BNSF non-discriminatory access to industries on its line 

on the same and no less favorable basis as provided UP and SP. 

G) If B SF desires to operate domestic high cube double stacks over Donner Pass, 

then BNS shall be responsible to pay for the cost of achieving required clearances. UP/SP shall 

pay B F one-half of the original cost of any such work funded by B SF (including per annum 

interest thereon calculated in accordance with section 9(c)(v) of this Agreement) if UP/SP 

IO 



Exhibit A 
Page 11 of 70

subsequently decides to begin moving domestic high cube double stacks over this route. If 

UP/SP initiates and funds the clearance program, then BNSF shall pay one half of the original 

cost (including per annum interest thereon calculated in accordance with section 9(c)(v) of this 

Agreement) at such time as BNSF begins to use the line for domestic high cube double stacks. 

(k) BNSF agrees to waive its right under Section 9 of the Agreement dated April 13, 

1995, and agreements implementing that agreement to renegotiate certain compensation terms of 

such agreement in the event of a merger, consolidation or common control of SP by UP. BNSF 

also agrees to waive any restrictions on assignment in the 1990 BN-SP agreement covering 

trackage rights between Kansas City and Chicago. 

2. 1-5 Corridor 

(a) UP/SP shall sell to BNSF UP's line between Bieber and Keddie, CA. UP/SP ~hall 

retain the right to use the portion of this line between 1'1P O and MP 2 for the purpose of turning 

equipment. UP/SP shall pay BNSF a normal and customary trackage rights charge _for·this right. 

(b) BNSF shall grant UP/SP overhead trackage rights on BN's line between Chemult 

and Bend, OR for rail traffic of all kinds, carload and intermodal, for all commodities. 

(c) The parties will, under the procedures established in Section 9(f) of this 

Agreement, establish a proportional rate agreement incorporating the terms of the "Term Sheet 

for UP/SP-BNSF Proportional Rate Agreement Covering I-5 Corridor" attached hereto as 

Exhibit B. 

3. Southern California Access 

(a) UP/SP shall grant access to BNSF to serve all "2-to-l" Shipper Facilities in 

Southern California at the points listed on Exhibit A to this Agreement. 

(b) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP's line between Riverside and Ontario, CA; and 

11 



Exhibit A 
Page 12 of 70

• UP's line between Basta, CA and Fullerton and La Habra, CA. 

( c) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-1" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP' s acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of th.is Agreement. 

(d) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

f sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 
J, 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

• Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(e) BNSF shall grant UP/SP overhead trackage rights on Santa Fe's line between 

Barstow (including both legs of the wye) and Mojave, CA. 

(f) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall work with BNSF to facilitate access by BNSF to the Ports of Los 

Angeles and Long Beach, CA. Other than as legally precluded, UP/SP shall (a) extend the term 

of the present agreement dated November 21, 1981, to continue until completion of Alameda 

Corridor, (b) amend that agreement to apply to all carload and intermodal traffic, and (c) grant 

BNSF the right to invoke such agreement to provide loop service utilizing UP's and Santa Fe's 
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lines to the Ports at BNSF's option to allow for additional operating capacity. UP/SP's 

commitment is subject to available capacity. Any incremental capacity related projects 

necessary to accommodate BNSF traffic shall be the sole responsibility ofBNSF. 

(h) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 3(d) above, of the manner by which it proposes such service be prov~ded and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves ofBNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval,_ those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written· notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

4. South Texas Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP's line between Ajax and San Antonio, TX; 
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• UP's line between Houston (Algoa) and Brownsville, TX (with parity and 

equal access to the Mexican border crossing at Brownsville); 

• UP's line between Odem and Corpus Christi, TX; 

• UP's line between Ajax and Sealy, TX; 

• SP's line between San Antonio and Eagle Pass, TX (with parity and equal 

access to the Mexican border crossing at Eagle Pass); 

• UP's line between Craig Junction and SP Junction, TX (Tower 112) via 

Track No. 2 through Pratt, TX; 

• SP's line between SP Junction (Tower 112) and Elmendorf, TX; 

• SP's line in San Antonio between SP Tower 105 and SP Junction (Tower 

112); 

• Overhead Trackage Rights on SP' s Port Lavaca Branch, between Placedo 

and Port Lavaca, TX, for the purpose of reaching a point of build-in/build­

out to/from Union Carbide Corporation's ("UCC") facility at North 

Seadrift, TX. UP/SP shall permit BN/Santa Fe or UCC to construct and 

connect to the Port Lavaca Branch, at their expense, a build-in/build-out 

line. BN/Santa Fe or UCC shall have the right to purchase for net 

liquidation value all or any part of the Port Lavaca Branch that UP/SP may 

abandon; 

• UP's line between Kerr (connection to Georgetown RR) and Taylor, TX; 

• Overhead Trackage Rights on UP's line between Round Rock and 

McNeil, TX for the purpose of interchanging with the Capital Metro 

Transit Authority, its successors or agent; 
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• UP's line between Temple and Waco, TX; 

• · UP's line between Temple and Taylor, TX; 

• UP's line between Taylor and Srruthville,TX; and 

• SP's line between El Paso and Sierra Blanca, TX. 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facilities and Existing Transload 

Facilities at points Listed on Exhibit A to this Agreement and City Public Service Board of San 

Antonio, Texas Elmendorf facilities listed on Exrubit A to this Agreement, (ii) any New Shipper 

Facility located subsequent to UP's acquisition of control of SP at points listed on Exhibit A to 

this Agreement, and (iii) any New Shipper Facility located subsequent to UP' s acquisition of 

control of SP on the Trackage Rights Lines. BNSF shall also have the right to establish and 

exclusively serve intermodal and auto facilities at points listed on Exhibit A to this Agreement 

and at points identified or described in Section 8(i) of this Agreement. BNSF shall also have the 

right to interchange with: the Texas Mexican Railway. Company at Corpus Christi and 

Robstown, TX; the Georgetown Railroad at Kerr; Transportacion Ferroviaria Mexicana ("TFM") 

at Brownsville (Matamoros, Mexico); Ferrocarril Mexicano ("FXE") at Eagle Pass; and the 

operator of SP's former line between Giddings and Llano at McNeil, TX. BNSF's access and 

interchange rights at Corpus Christi and Brownsville shall be at least as favorable as SP had on 

September 25, 1995. BNSF shall have direct access to the Port of Brownsville, the Brownsville 

and Rio Grande International Railroad, and the TFM. UP will designate a yard in Brownsville 

for sale to BNSF at such time as BNSF establishes its own trackage rights operations into 

Brownsville and at such time as the connection between UP and SP as a part of the Brownsville 
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relocation project is completed. fu the event UP/SP determines to cease operations in the SP 

East Yard at San Antonio, TX, UP/SP will give first consideration to BNSF for talcing over 

operation of the East Yard pursuant to a mutually-agreeable arrangement. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to ·construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open.to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to Section 9(c)(v) of this Agreement. The geographic limits within which (x) 

New Shipper Facilities shall be open to BNSF service at points listed on Exhibit A to this 

Agreement and (y) BNSF shall have the right to establish and exclusively serve intermodal and 
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auto facilities at points listed in Section 8(i) of and on Exhibit A to this Agreement shall 

generally correspond to the territory within which, prior to the merger of UP and SP, a new 

shipper or receiver could have constructed a facility that would have been open to service by 

both UP and SP either directly or through re<;iprocal switch. Where switching districts have been 

established, such districts (as described in Section 9(g)) shall be presumed to establish these 

geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) or this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 4(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves ofBNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 
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(e) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(f) In lieu of BNSF's conducting actual trackage rights operations between Houston, 

Corpus Christi, Harlingen and Brownsville, TX (including TFM interchange), UP/SP agrees, 

upon request by BNSF, to handle BNSF's business on a haulage basis for the fee called for by 

Section 8(m) of this Agreement. UP/SP shall accept, handle, switch and deliver traffic moving 

under haulage without any discrimination in promptness, quality of service, or efficiency in favor 

of comparable traffic moving in UP/SP's account. 

(g) UP/SP shall sell to BNSF UP's line between Dallas and Waxahachie, TX with UP 

retaining trackage rights to exclusively serve local industries on the Dallas-Waxahachie line. 

(h) Upon the effectiveness of the trackage rights to Eagle Pass under this section, 

BNSF' s right to obtain haulage services from UP /SP to and from Eagle Pass pursuant to the 

agreement between BNSF and SP dated April 13, 1995 and subsequent haulage agreement 

• between those parties shall no longer apply, provided BNSF shall continue to have the tjght to 

use trackage at or near Eagle Pass as specified in that agreement for use in connection with 

trackage rights under this Agreement. 

5. Eastern Texas - Louisiana Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP's line between Houston and Iowa Junction in Louisiana, which 

trackage rights have been amended by the Term Sheet Agreement and the 

TX-LA Line Sale Agreement implementing UP's and BNSF's joint 

ownership of SP's line between Dawes, TX and Avondale, LA; 
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• SP's line between Beaumont and Port Arthur, TX; 

• SP's line between Dayton and Baytown and East Baytown, TX; 

• SP's Channelview Spur which connects to the SP's line between Houston 

and Iowa Junction near Sheldon, TX for the purpose, inter alia, of 

reaching a point of build-in/build-out to/from the facilities of Lyondell 

Petrochemical Company and Arco Chemical Company at Channelview, 

TX. UP/SP shall permit BN/Santa Fe or one or both shippers to construct 

and connect to SP's Channelview Spur, at their expense, a build-in/build­

out line. BN/Santa Fe or the shippers shall have the right to purchase for 

net liquidation value all or any part of the Channelview Spur that UP/SP 

may abandon; 

• SP's line between Mallard Junction and Harbor, LA; 

• SP's line near Avondale (SP MP 14.94 and West Bridge Junction (SP MP 

9.97); 

• UP's Main Line No. 1 from UP MP 14.29 to MP 14. 11 including 

crossover to SP's main line and UP's MP 10.38 to MP 10.2; and 

• UP's line between West Bridge Junction (UP MP 10.2) and UP's 

Westwego, LA intermodal facility (approximately UP MP 9.2). 

(b) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to~-1" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to th.is Agreement, (ii) any New Shipper Facility located 

subsequent to UP' s acquisition of control of SP at points listed on Exhibit A to this Agreement, 
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and (iii) any New Shipper Facility located subsequent to UP's acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively ·serve 

interrnodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Lake Charles, Rose Bluff and West 

Lake, LA, and traffic of shippers open to SP and KCS at West Lake Charles. BNSF shall also 

have the right to interchange with: the Acadiana Railway Company at Crowley, LA; and the 

Louisiana & Delta Railroad, Inc. at Lafayette, Raceland and Schreiver, LA. BNSF shall also 

have the right to interchange with and have access over the New Orleans Public Belt Railroad at 

West Bridge Junction, LA. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but_ not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement reciprocal switching where, at the time BNSF 

service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the tumout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 5( c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves of BNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 
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for service provided by UP. If UP approves B SF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) UP/SP shall grant BNSF the right to use SP's Bridge SA at Houston, Texas. 

(f) Except as otherwise provided herein, trackage lights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall sell to BNSF UP's Main Line No. l between MP 14.11 and 10.38, 

UP's Westwego intermodal terminal, SP's old Avondale Yard (together with the fueling and 

mechanical facilities located thereon) as shown on Exhibit C; and SP's Lafayette Yard. 

6. Houston, TX-Valley Junction, IL Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP's line between Houston, TX and Fair Oaks, AR via Cleveland and Pine 

Bluff, AR; 

• UP's line between Fair Oaks and Blidge Junction, AR; 

• SP's line between Brinkley and Briark, AR; 

• UP's line between Pine Bluff and North Little Rock, AR 

• UP's line between Houston and Valley Junction, IL via Palestine, TX; 

• SP's line between Fair Oaks and Illmo, MO via Jonesboro, AR and Dexter 

Junction, MO; and. 
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• UP's line between Fair Oaks and Bald Knob, AR. 

(b) In lieu of conducting actual operations between Pine Bluff and North Little Rock, 

AR, UP/SP agrees, upon request of BNSF, to handle BNSF's business on a haulage basis for the 

fee called for by Section 8(m) of this Agreement. 

( c) BNSF shall have the right to transport unit coal trains (i) over the Trackage Rights 

Lines to and from a point of build-in/build-out to and from Entergy Services, Inc. 's plant at 

White Bluff, AR if and when such a build-in/build-out line is constructed by an entity other than 

UP/SP to connect such plant with an SP line, and (ii) to and from Entergy Services, Inc.'s plant 

at White Bluff (1) by entering and exiting the Trackage Rights Lines at Jonesboro and Hoxie, 

AR, respectively, and/or (2) by utilization ofBNSF's line via Memphis, TN. 

( d) The trackage rights granted under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP' s acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. In addition to the other restrictions and 

limitations set forth herein, as to UP's and SP's lines between Memphis and Valley Junction, IL: 

(1) BNSF shall not have the right to enter or exit at intermediate points north of Bald Knob and 

Fair Oaks, AR; and (2) BNSF traffic is linuted to traffic that moves through, originates in, or 

terminates in Texas or Louisiana. These two restrictions do not apply to traffic moving to or 
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from Shipper Facilities in the Houston-Memphis-St. Louis Corridor to which BNSF has access 

pursuant to this Section 6(d) or Section 8(i) below. The two restrictions also do not apply to the 

traffic that BNSF is permitted to handle pursuant to the remaining provisions of this Section 6(d), 

which remains subject to all other conditio~s and restrictions. BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Texarkana, TX/ AR, and Shreveport, 

LA, to and from the Memphis BEA (BEA 73), but not including proportional, combination or 

Rule 11 rates via Memphis or other points in the Memphis BEA. In the Houston-Memphis-St. 

Louis corridor, BNSF shall have the right to move some or all of its traffic via trackage rights 

over either the UP line or the SP line, at its discretion, for operating convenience. BNSF shall 

also have the right to interchange: with the Little Rock and Western Railway at Little Rock, AR; 

the Little Rock Port Authority at Little Rock, AR; KCS at Shreveport, LA and Texarkana, 

TX/ AR, for movements of traffic originated by KCS at or delivered by KCS to shippers or 

receivers at Lake Charles, West Lake, or West Lake Charles, LA; with KCS (y) at Shreveport, 

LA for movements of loaded and empty coal trains moving to and from Texas Utilities Electric 

Company's Martin Lake generating station, and (z) at Texarkana, TX/AR for movements of 

empty coal trains returning from Texas Utilities Electric Company's Martin Lake generating 

station; and with the Texas Northeastern Railroad at Texarkana, TX for the sole purpose of 

moving BNSF traffic to and from Shipper Facilities at Defense, TX. 

(e) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 
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initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP's prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP /SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish . and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constmcted a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(f) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 
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any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 6(e) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage. Within thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves ofBNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(g) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intennodal, for all 

commodities. 

(h) BNSF shall grant to UP/SP overhead trackage rights on BN's line between West 

Memphis and Presley Junction, AK. UP/SP shall be responsible for upgrading this line as 

necessary for its use. If BNSF uses this line for overhead purposes to connect its line to the 

trackage rights lines, BNSF shall share in one-half of the upgrading cost. 

7. St. Louis Area Coordinations 

(a) UP/SP agree to cooperate with BNSF to facilitate efficient access by BNSF to 

other carriers at and through St. Louis via The Alton & Southern Railway Company ("A&S"). If 
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BNSF requests, UP/SP agree to construct or cause to be constructed for the use of both BNSF 

and UP/SP a faster connection between the BN and UP lines at Grand Avenue in St. Louis, MO 

and a third track from Grand A venue to near Gratiot Street Tower at the sole cost and expense of 

BNSF. Upon completion of such construction, UP/SP shall grant to BNSF overhead trackage 

rights on UP's line between Grand Avenue and Gratiot Street. 

(b) UP wishes to secure dispatching authority for the MacArthur Bridge across the 

Mississippi River at St. Louis. Dispatching is currently controlled by the Terminal Railroad 

Association of St. Louis ("TRRA"). BNSF agrees that it will cause its interest on the TRRA 

Board or any shares it owns in the TRRA to be voted in favor of transferring dispatching control 

of the MacArthur Bridge to UP if such matter is presented to the TRRA Board or its shareholders 

for action. Such dispatching shall be performed in a manner to ensure that all users are treated 

equally. 

( c) If BNSF desires to use the A&S Gateway Yard, upon transfer of MacArthur 

Bridge dispatching to UP, UP/SP shall assure that charges assessed by the A&S to BNSF for use 

of Gateway Yard are equivalent to those assessed other non-owners of A&S. 

(d) UP/SP and BNSF agree to provide each other reciprocal detour rights between 

Bridge Junction-West Memphis and St. Louis in the event of flooding, subjed to the availability 

of sufficient capacity to accommodate the detour. 

(e) UP/SP shall provide BNSF Overhead Trackage Rights over UP/SP's Jefferson 

City Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facility at Labadie. BNSF shall have the right to serve all 

"2-to-l" Shipper Facilities, New Shipper Facilities and Existing Transload Facilities at Labadie. 
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8. Additional Rights 

(a) UP/SP shall grant BNSF overhead trackage rights on SP's line between 

Richmond and Oakland, CA for rail traffic of all kinds, carload and intermodal, for all 

commodities to enable BNSF to connect via SP's line with the Oakland Terminal Railroad 

("OTR") and to access the Oakland Joint Intermodal Terminal ("JIT"), or similar public 

intermodal facility, at such time as the JIT is built. BNSF shall pay 50% of the cost (up to 

$2,000,000 maximum) for upgrading to mainline standards and reverse signaling of SP's No. 1 

track between Emeryville (MP 8) and Stege, CA (MP 13.1). Compensation for these trackage 

rights shall be at t_he rate of 3 .48 mills per ton mile for business moving in the "I-5 Corridor," 3 .1 

mills per ton mile on all other carload and intermodal business, and 3.0 mills per ton mile for 

bulk business (as defined in Section 9(a) of this Agreement) escalated in accordance with the 

provisions of Section 12 of this Agreement. UP/SP shall assess no additional charges against 

BNSF for access to the JIT and the OTR. 

(b) BNSF shall waive any payment by UP/SP of the Seattle Terminal 5 access charge. 

(c) BNSF shall grant to UP overhead trackage rights on BN's line between Saunders, 

WI and access to the MERC dock in Superior, WI. 

( d) BNSF shall grant UP the right to use the Pokegama connection at Saunders, WI 

(i.e., the southwest quadrant connection at Saunders including the track between BN MP 10.43 

and MP 11.14). 

(e) BNSF shall waive SP's requirement to pay any portion of the Tehachapi tunnels 

clearance improvements pursuant to the 1993 Agreement between Santa Fe and SP. 

(f) BNSF shall allow UP to exercise its rights to use the Hyundai lead at Portland 

Terminal 6 without any contribution to the cost of constructing; such lead. 
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(g) BNSF shall allow UP/SP to enter or exit SP's Chicago-Kansas City-Hutchinson 

trackage rights at Buda, Earlville, and west of Edelstein, IL. UP/SP shall be responsible for the 

cost of any connections required. 

(h) BNSF will amend the agreement dated April 13, 1995, between BNSF and SP to 

allow UP/SP to enter and exit Santa Fe's line solely for the purposes of pennitting UP/SP or its 

agent to pick up and set out interchange business, including reciprocal switch business at 

Newton, KS, and switching UP industries at that point. 

(i) It is the intent of the parties that this Agreement result in the preservation of 

competition by two rail carriers for (a) all "2-to-l" Shipper Facilities at points listed on Exhibit A 

to this Agreement and (b) all other shippers who had direct competition or competition by means 

of siting, transload or build-in/build-out from only UP and SP pre~merger. 

The parties recognize that some "2-to-l" Shipper Facilities, Existing Transload Facilities, 

and New Shipper Facilities at "2-to-l" Points will not be able to avail themselves of BNSF 

service by virtue of the trackage rights and line sales contemplated by this Agreement. For 

example, "2-to-l" Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities 

located at points between Niles Junction and the end of the joint track near Midway (including 

Livermore, CA, Pleasanton, CA, Radum, CA, and Trevarno, CA), Lyoth, CA, Lathrop, CA, 

Turlock, CA, South Gate, CA, Tyler, TX, Defense, TX, College Station, TX, Great Southwest, 

TX, Victoria, TX, Sugar Land, TX, points on the former Galveston, Houston & Henderson 

Railroad served only by UP and SP, Opelousas, LA and Herington, KS are not accessible under 

the trackage rights and line sales covered by this Agreement. Accordingly, UP/SP and BNSF 

agree to enter into arrangements under which, through trackage rights, haulage, ratemaking 

authority or other mutually acceptable means, BNSF will be able to provide competitive service 
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to "2-to-1" Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities at the 

foregoing points and at other "2-to-l" Points not along a Trackage Rights Line. 

(j) BNSF shall have the right to interchange with any short-line railroad which, prior 

to the Effective Date of this Agreement, could interchange with both UP and SP and no other . 

railroad. 

(k) BNSF shall also have the right to interchange with any short-line railroad that 

constructs a new line to and establishes an interchange on a Trackage Rights Line subsequent to 

UP's acquisition of control of SP; PROVIDED, HOWEVER, that the short-line railroad must be 

a Class II or Class ill railroad neither owned nor operated by BNSF or any BNSF affiliate. In 

addition, the new rail line must be either (i) an extension of an existing Class II or Class ill 

carrier that does not connect with UP or (ii) a new Class Il or Class ID carrier. BNSF shall not 

be entitled to interchange traffic with a Class II or Class ill carrier at such a new interchange on 

a Trackage Rights Line if the traffic originates or terminates at a Shipper Facility that is now 

served solely by UP unless the Shipper Facility qualifies as a New Shipper Facility or unless the 

new line qualifies as a build-in or build-out under this Agreement. 

(1) In addition to the right to serve build-in/build-out lines specified in Sections 4(a), 

5(a) and 6(c) of this Agreement, BNSF shall have the right to serve a new build-in/build-out line 

constructed to reach a facility that was, prior to September 11, 1996, solely served by either UP 

or SP and would be open to two railroad service upon construction of the build-in/build-out line 

(i) to a point on lines owned by SP on September 11, 1996, in the case of facilities solely served 

by UP, or (ii) to a point on lines owned by UP on September 11, 1996, in the case of facilities 

solely served by SP. UP shall grant BNSF Overhead Trackage Rights necessary for BNSF to 

reach the build-in/build-out line. The routing of such trackage rights shall seek to minimize the 
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operating inconvenience to UP, consistent with ensuring that BNSF can provide competitive 

service. 

(m) Where this Agreement authorizes BNSF to utilize haulage to provide service, the 

fee for such haulage shall be $.50 per car mile plus a handling charge to cover handling at the 

haulage junction with BNSF and to or from a connecting railroad or third party contract switcher. 

The handling charge shall be $50 per loaded or empty car for intermodal and carload and $25 per 

loaded or empty car for unit trains with unit train defined as 67 cars or more of one commodity 

in one car type moving to a single destination and consignee. UP/SP shall bill BNSF the $50 per 

car handling charge for all cars and, upon receipt of appropriate documentation from BNSF 

demonstrating that business assessed the $50 per car handling fee was a unit train, adjust prior 

billings by $25 per car for each car BNSF demonstrates to have been eligible for the $25 per car 

handling charge for unit trains. Where UP/SP is providing reciprocal switching services to 

BNSF at "2-to-l" Shipper Facilities as provided for in Section 9(i) of this Agreement, the per car 

handling charge shall not be assessed at the point where such reciprocal switch charge is 

assessed. The haulage fee and handling charge set forth above as of September 25, 1995, shall 

be adjusted upwards or downwards in accordance with Section 12 ofthis Agreement. 

(n) In the event, for any reason, any of the trackage rights granted under this 

Agreement cannot be implemented because of the lack of sufficient legal authority to carry out 

such grant, then UP/SP shall be obligated to provide an alternative route or routes, or means of 

access of commercially equivalent utility at the same level of cost to BNSF as would have been 

provided by the originally contemplated rights. 

( o) In the event UP determines to terminate or not renew a lease to an Existing 

Transload Facility to which BNSF gained access as a result of this Agreement or the conditions 
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imposed on the UP/SP merger and BNSF has previously entered into a contract to provide 

transportation services to the Existing Transload Facility, UP shall extend the lease for the 

remaining period of such transportation contract or for a period not to exceed 24 months, 

whichever period is shorter. 

9. Trackage Rights - General Provisions 

(a) The compensation for operations under this Agreement shall be set at the levels 

shown in the following table as subsequently indexed under the 1995 Agreement: 

Table I 
Trackage Rights Compensation 

(mills per ton-mile) 

Keddie-Stockton/Richmond All Other Lines 

futermodal and Carload 
Bulk ( 67 cars or more of 

one commodity in one 
car type) 

3.48 
3.0 

3.1 
3.0 

These .rates shall apply to all equipment moving in a train consist including locomotives. 

The rates shall be escalated in accordance with the procedures described in Section 12 of this 

Agreement. The owning line shall be responsible for maintenance of its line in the ordinary 

course including rail relay and tie replacement. The compensation for such maintenance shall be 

included in the mills per ton mile rates received by such owning line under this Agreement. 

(b) BNSF and UP/SP will conduct a joint inspection to determine necessary 

connections and sidings or siding extensions associated with connections, necessary to 

implement the trackage rights granted under this Agreement. The cost of such facilities shall be 

borne by the party receiving the trackage rights which such facilities are required to implement. 

Either party shall have the right to cause the other party to construct such facilities . If the 

owning carrier decides to utilize such facilities construc~ed by it for the other party, it shall have 
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the right to do so upon payment to the other party of one-half (½) the original cost of 

constructing such facilities. 

(c) Capital expenditures on the Trackage Rights Lines and on lines over which BNSF 

is granted Overhead Trackage Rights will be handled as follows: 

(i) UP/SP shall bear the cost of all capacity improvements that are necessary 

to achieve the benefits of its merger as outlined in the application filed 

with the ICC for authority for UP to control SP. The operating plan filed 

_by UP/SP in support of the application shall be given presumptive weight 

in determining what capacity improvements are necessary to achieve these 

benefits. 

(ii) Any capacity improvements other than those covered by subparagraph (i) 

above shall be shared by the parties based upon their respective usage of 

the line in question, except as otherwise provided in subparagraph (iii) 

below. That respective usage shall be determined by the 12 month period 

prior to the making of the improvement on a gross ton mile basis. 

(iii) For 18 months following UP's acquisition of control of SP, BNSF shall 

not be required to share in the cost of any capital improvements under the 

provision of subparagraph (ii) above. 

(iv) BNSF and UP/SP agree that a capital reserve fund of $25 million, funded 

out of the purchase price listed in Section 10 of this Agreement, shall be 

established. This capital reserve fund shall, with BNSF's prior consent 

which will not unreasonably be withheld, be drawn down to pay for 

capital projects on the Trackage Rights Liries that are required to 
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accommodate the operations of both UP/SP and BNSF on those lines, but 

in . any event shall not be used for expenditures covered by subparagraph 

(i) above. Any disputes over whether a project is required to 

accommodate the operation of both parties shall be referred to binding 

arbitration under Section 15 of this Agreement. 

(v) If both UP/SP and BNSF intend to serve New Shipper Facilities located 

subsequent to UP's acquisition of control of SP as authorized by Sections 

l(b), 3(c), 4(b), 5(b), 6(d), and S(i) of this Agreement, they shall share 

equally in any capital investment in such connections and sidings and 

siding extensions or other support facilities required by both UP and 

BNSF to provide rail service to such New Shipper Facility. If only one 

railroad initially provides such service, the other railroad may elect to 

provide service at a later date, but only after paying to the railroad initially 

providing such service 50% of any capital investment (including per 

annum interest thereon) made by the railroad initially providing rail 

service to the New Shipper Facility. Per annum interest shall be at a rate 

equal to the average paid on 90-day Treasury Bills of the United States 

Government as of the date of completion until the date of use by the other 

railroad commences. Per annum interest shall be adjusted annually on the 

first day of the twelfth (12th) month following the date of completion and 

every year thereafter on such date, based on the percentage increase or 

decrease, in the average yield of 30-year U.S. Treasury Notes for the prior 

year compared to their average yield in first year of completion of the 
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access to such industry or industries. Ea~h annual adjustment shall be 

subject, however, to a "cap" (up or down) of two percentage points more 

or less than the prior year's interest rate. 

(d) Subject to the terms of the Dispatching Protocols attached hereto as F;xhibit D and 

incorporated herein, the management and operation of the lines over which the parties have 

granted trackage rights to each other pursuant to this Agreement ("Joint Trackage") shall be 

under the exclusive direction and control of the owning carrier, and the owning carrier shall have 

the otherwise unrestricted power to change the management and operations on and over Joint 

Trackage as in its judgment may be necessary, expedient or proper for the operations thereof 

intended. Trains of the parties utilizing Joint Trackage shall be· given equal dispatch without any 

discrimination in promptness, quality of service, or efficiency in favor of comparable traffic of 

the owning carrier. Trains operating in the Houston terminal shall be routed over the most 

efficient routes as necessary to avoid delays and congestion, even routes over trackage over 

which the operating carrier has no operating rights. 

The owning carrier shall keep and maintain the Joint Trackage at no less than the track 

~tandard designated in the current timetable for the applicable lines subject to the separate 

trackage rights agreement. The parties agree to establish a joint service committee to regularly 

review operations over the Joint Trackage lines. 

fu the event the owning carrier determines to sell or remove from service a Joint 

Trackage line and/or any associated facilities, the owning carrier shall provide the other carrier 

with reasonable written notice of such determination. Any such sale to a third party shall be 

expressly made subject to the terms and conditions of this Agreement, and the owning carrier 
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shall remain responsible as to the obligations imposed on it herein in the event the third party 

purchaser does not fulfill those obligations. 

(e) Each party shall be responsible for any and all costs relating to providing 

employee protection benefits, if any, to its employees prescribed by law, governmental authority 

or employee protective agreements where such costs and expenses are attributable to or arise by 

reason of that party's operation of trains over Joint Trackage. To the extent that it does not 

violate existing agreements, for a period of three years following acquisition of control of SP by 

UP, BNSF and UP/SP shall give preference to each other's employees when hiring employees 

needed to carry out trackage rights operations or operate lines being purchased. The parties shall 

provide each other with lists of available employees by craft or class to whom such preference 

shall be granted. Nothing in this Section 9(e) is intended to create an obligation to hire any 

specific employee. 

(f) The trackage rights grants described in this Agreement and the purchase and sale 

of line segments shall be included in separate trackage rights and line sale agreement documents 

respectively of the kind and containing such provisions as are normally and customarily utilized 

by the parties, including exhibits depicting specific rail line segments, and other provisions 

dealing with maintenance, improvements, and liability, subject to more specific provisions 

described for each grant and sale contained in this Agreement and the general provisions 

described in this section. BNSF and UP/SP shall elect which of their constituent railroads shall 

be a party to each such trackage rights agreement and line sale and shall have the right to assign 

the agreement among their constituent railroads. The parties shall use their best efforts to 

complete such agreements by June 1, 1996. If agreement is not reached by June 1, 1996 either 

party may request that any outstanding matters be resolved by binding arbitration with the 
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arbitration proceeding to be completed within sixty (60) days of its institution. In the event such 

agreements are not completed by the date the grants of such trackage rights are to be effective, it 

is intended that operations under such grants shall be commenced and governed by this 

Agreement. 

(g) All locations referenced herein shall be deemed to include all areas within the 

switching limits of the location designated by tariff, clarified to the extent necessary by publicly­

available information, in effect as of September 25, 1995, and access to such locations shall 

include the right to locate and serve new auto and intennodal facilities at such locations. 

(h) The tenant carrier on the Joint Trackage shall have the right to construct, or have 

constructed for it, for its sole use exclusively owned or leased facilities, including, without 

limitation, automobile and intennodal facilities, storage in transit facilities, team tracks and yards 

along the Joint '.frackage pursuant to the following.terms and conditions: 

(i) The party wishing to construct such exclusively owned facilities for its 

sole use shall submit its plans to the other party for its review and 

approval, which approval shall not be unreasonably withheld or delayed; 

(ii) In the· case of the construction of team tracks and ancillary facilities, 

including loading facilities and necessary track connections, the parties 

shall work cooperatively with each other to enable such construction; 

(iii) Such exclusively owned or leased and used facilities shall not (i) impair 

the other party's use of the Joint Trackage, (ii) prevent or unduly hinder 

the other party's access to existing or future customers or facilities served 

from the Joint Trackage, or (iii) impair access to other exclusively owned 

facilities then in existence; and 
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(iv) If jointly owned or leased and used property 1s to be used for the 

construction of such exclusively owned or leased and used facilities, the 

party so constructing such exclusively owned or leased and used· facilities 

shall reimburse the other party for its ownership of the jointly owned 

property so utilized at 50% of its then current fair market value. If the 

tenant carrier uses property of the owning carrier for the construction of 

exclusively owned or leased and used facilities, the tenant carrier shall 

reimburse the owning carrier for its ownership of the property at 100% of 

its then current fair market value. 

(i) Where UP/SP provides reciprocal switching services to BNSF under this 

Agreement, UP/SP will do so at a rate of no more than $130 per car as of September 25, 1995, 

adjusted pursuant to Section 12 of this Agreement, and all such reciprocal switching services 

shall be provided on an impartial basis. In the event BNSF's access to a Shipper Facility 

pursuant to this Agreement is effected by means of a third party contractor, (i) any associated 

third party switch fee shall be paid by UP/SP, (ii) BNSF shall pay to UP/SP the applicable 

~eciprocal switch fee established between the parties to this Agreement, and (iii) BNSF shall 

neither be entitled to become an assignee of UP/SP nor become eligible to enter into a separate 

agreement with the shipper so served. 

(j) It is the intent of the parties that BNSF shall, where sufficient volume exists, be 

able to utilize its own terminal facilities for traffic handled by BNSF under the terms of this 

Agreement. These locations include Salt Lake City, Ogden, Brownsville and San Antonio, and 

other locations where such volume develops. Facilities or portions thereof presently utilized by 

UP or SP at such locations shall be acquired from UP/SP by lease or purchase at normal and 
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customary charges. Upon request of BNSF and subject to availability and capacity, UP/SP shall 

provide BNSF with terminal support services including fueling, running repairs and switching. 

UP/SP shall also provide intermodal terminal services at Salt Lake City, Reno, and San Antonio. 

UP/SP shall be reimbursed for such services at UP's normal and customary charges. Where 

terminal support services are not required, BNSF shall not be assessed additional charges for 

train movements through a terminal. BNSF shall also have equal access, along with UP/SP, to 

all SP Gulf Coast storage in transit facilities ("SIT") (i.e., those SP facilities at Dayton, East 

Baytown, and Beaumont, TX), on economic tel)IlS no less favorable than the terms of UP/SP's 

access, for storage in transit of traffic handled by BNSF under the terms of this Agreement, 

including, but not lirriited to, traffic to or from Shipper Facilities to which BNSF gained access 

under the terms of this Agreement. UP/SP agree to work with BNSF to locate additional SIT 

facilities on the Trackage Rights Lines and on lines over which BNSF is granted Overhead 

Trackage Rights to serve a build-in/build-out line. as necessary. 

(k) BNSF may, subject to UP/SP's consent, use agents for limited feeder service on 

the Trackage Rights Lines and on lines over which BNSF is granted Overhead Trackage Rights 

to serve a build-in/build-out line. 

(1) BNSF shall have the right to inspect the UP and SP lines over which it obtains 

trackage rights under this Agreement and require UP/SP to make such improvements under this 

section as BNSF deems necessary to facilitate its operations at BNSF' s sole expense. Any such 

inspection must be completed and improvements identified to UP/SP within one year of the 

effectiveness of the trackage rights. 

(m) BNSF shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 

40 



Exhibit A 
Page 41 of 70

existing trackage rights) intersect with Trackage Rights Lines or lines it will purchase pursuant to 

this Agreement. UP/SP shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 

existing trackage rights) intersect with lines over which it will receive trackage rights pursuant to 

this Agreement. BNSF shall also have the right, at the option of the City Public Service Board of 

San Antonio, TX, to connect for movement to and from Elmendorf, TX, where BNSF's trackage 

rights granted pursuant to this Agreement intersect at SP Junction (Tower 112) with the existing 

trackage rights SP has granted to City Public Service Board of San Antonio, TX. 

(n) In the event UP/SP instjtute directional operations over any Trackage Rights Line 

or on lines over which BNSF is granted Overhead Trackage Rights, (i) UP/SP shall provide 

BNSF with reasonable notice of the planned institution of such operations and shall adjust, as 

appropriate, the trackage rights granted to BNSF pursuant to this Agreement so as to avoid 

impairing BNSF's ability to provide competitive service on a Trackage Rights Line, and (ii) 

BNSF shall operate in accordance with the flow of traffic established by such directional 

operation; PROVIDED, HOWEVER, that any rights granted to BNSF as a result of UP/SP's 

institution of directional operations shall be Overhead Trackage Rights only, and PROVIDED 

FURTHER that BNSF shall have the right, on any Trackage Rights Line over which directional 

operations have been instituted (including lines on which BNSF received Overhead Trackage 

Rights to serve a point listed or described in Section 8(i) of this Agreement or a build-in/build­

out line), to operate against the flow of traffic if it is reasonably necessary to do so for BNSF to 

provide competitive service to shippers on the line which are accessible to BNSF (including 

service to New Shipper Facilities and build-in/build-out lines) over such line including but not 
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limited to circumstances where UP operates against the flow of traffic with trains of the same or 

similar type for the same shipper(s) or for shipper(s) in the same general area. 

10. Compensation for Sale of Line Segments 

(a) BNSF shall pay UP/SP the following amounts for the lines it is purchasing 

pursuant to this Agreement: 

Line Segment Purchase Price 

Keddie-Bieber $ 30 million 

Dallas-Waxahachie 20 million 

Iowa Jct-Avondale MP 16.9 100 million 
(includes UP's Westwego 
intermodal yard; SP' s 
old Avondale yard; 
and SP's Lafayette yard) 

(b) The purchase shall be subject to the following terms: 

(i) the condition of the lines at closing shall be at least as good as their 

current conditions as reflected in the current timetable and slow orders 

(slow orders to be measured by total mileage at each level of speed 

restrictions). 

(ii) includes track and associated structures together with right-of-way and 

facilities needed for operations. 

(iii) indemnity for environmental liabilities attributable to UP/SP's pnor 

operations. 

(iv) standard provisions for sales of this nature involving title, liens, 

encumbrances other than those specifically reserved or provided for by 

this Agreement. 
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(v) assignment of associated operating agreements (road crossings, crossings 

for wire and pipelines, etc.). Non-operating agreements shall not be 

assigned. 

(vi) removal by UP/SP, from a conveyance, within 60 days of the closing of 

any sale, of any non-operating real property without any reduction in the 

agreed upon purchase price. 

(vii) the purchase will be subject to easements or other agreements involving 

telecommunications, fiber optics or pipeline rights or operations in effect 

at the time of sale. 

BNSF shall have the right to inspect the line segments and associated property to be sold 

and records associated therewith for a period of ninety days from the Effective Date of this 

Agreement to determine the condition and title of such property. At the end of such period, 

BNSF shall have the right to decline to purchase any specific line segment or segments. In such 

event, UP/SP shall grant BNSF overhead trackage rights on any such segment with 

compensation to be paid, in the case of Avondale-Iowa Junction on the basis of the charges set 

forth in Section 9(a) of this Agreement, and in the case of Keddie-Bieber on a typical joint 

facility basis with maintenance and operating costs to be shared on a usage basis (gross ton miles 

used to allocate usage) and annual interest rental equal to the depreciated book value times the 

then current cost of capital as determined by the ICC times a usage basis (gross ton miles). In 

the case of Dallas-Waxahachie, operations would continue under the existing trackage rights 

agreement. 

(c) Prior to closing the sale of SP's Iowa Jct-Avondale line (the "IJA Line"), 

representatives of UP/SP and BNSF shall conduct a joint inspection of the IJA Line to consider 

43 



Exhibit A 
Page 44 of 70

whether its condition at closing meets the standard established in Section 1 0(b )(i) of this 

Agreement. If the representatives of the parties are unable to agree that the condition of the UA 

Line meets this standard, then BNSF shall place $10.5 million of the purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall take place. After closing the parties 

shall mutua~ly select an independent third party experienced in railroad engineering matters (the 

"Arbitrator") who shall arbitrate the dispute between the parties as to whether the condition of 

the DA Line is in compliance with Section l0(b)(i) of this Agreement. Arbitration shall be 

conducted pursuant to Section 15 subject to the foregoing qualification that the Arbitrator be 

experienced in railroad engineering matters. If the Arbitrator finds the IJA Line is below the 

standard, the Arbitrator shall determine the amount (which shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out of the escrow fund to BNSF with the balance, if any, paid to UP/SP. Any amount so paid to 

BNSF out of the escrow fund to bring the DA Line into compliance with the standard shall be 

used by BNSF exclusively to that end ( or to reimburse BNSF for funds previously expended to 

that end) and UP/SP shall not, as a tenant on the UA Line be billed for any work undertaken by 

BNSF pursuant to the provisions of this Section IO(c). 

11. Term 

This Agreement shall be effective upon execution (which occurred on September 25, 

1995) (the "Effective Date") for a term of ninety-nine years, PROVIDED, HOWEVER, that the 

grants of rights under Section 1 through 8 shall be effective only upon UP's acquisition of 

control of SP, and provided further that BNSF may terminate this Agreement by notice to UP/SP 

given before the close of business on September 26, 1995, in which case this Agreement shall 

have no further force or effect. This Agreement and all agreements entered into pursuant or in 

relation hereto shall terminate, and all rights conferred pursuant thereto shall be canceled and 
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deemed! void ab initio, if, in a Final Order, the application for authority for UP to control SP has 

been denied or has been approved on terms unacceptable to the applicants, PROVIDED, 

HOWEVER, that if this Agreement becomes effective and is later terminated, any liabilities 

arising from the exercise of rights under Sections 1 through 8 during the period of its 

effectiveness shall survive such tem1ination. For purposes of this Section 11, "Final Order'' shal1 

mean an order of the STB, any successor agency, or a court with lawful jurisdiction over the 

matter which is no longer subject to any further direct judicial review (including a petition for 

writ of certiorari) and has not been stayed or enjoined. 

12. Adjustment of Charges 

All trackage rights charges under this Agreement shall be subject to adjustment upward 

or downward July 1 of each year by the difference in the two preceding years in UP/SP's system 

average URCS costs for the categories of maintenance and operating costs covered by the 

trackage rights fee. "URCS costs" shall mean costs developed using the Uniform Rail Costing 

System. 

The rates for reciprocal switching services established in Section 9(i) and for haulage 

service established in Section 8(m) shall be adjusted upward or downward each July I of each 

year to reflect fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not 

adjusted for changes in productivity ("RCAF-U") published by the Surface Transportation Board 

or successor agency or other organizations. In the event the RCAF-U is no longer maintained, 

the parties shall select a substantially similar index and, failing to agree on such an index, the 

matter shall be referred to binding arbitration under Section 15 of this Agreement. 

The parties will agree on appropriate adjustment factors if not covered herein for 

switching, haulage and other charges. 
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Upon every fifth anniversary of the effective date of this Agreement, either party may 

request on ninety (90) days notice that the parties jointly review the operation of the adjustment 

mechanism and renegotiate its application. If the parties do not agree on the need for or extent of 

adjustment to be made upon such renegotiation, either party may request binding arbitration 

under Section 15 of this Agreement. It is the intention of the parties that rates and charges for 

trackage rights and services under this Agreement reflect the same basic relationship to operating 

costs as upon execution of this Agreement (September 25, 1995). 

13. Assignability 

This Agreement and any rights granted hereunder may not be assigned in whole or in part 

without the prior consent of the other parties except as provided in this section. No party may 

permit or admit any third party to the use of all or any of the trackage to which it has obtained 

rights under this Agreement, nor under the guise of doing its own business, contract or make any 

arrangement to handle as its own trains, locomotives, cabooses or cars of any such third party 

which in the normal course of business would not be considered the trains, locomotives, 

cabooses or cars of that party. In the event of an authorized assignment, this Agreement and the 

operating rights hereunder shall be binding upon the successors and assigns of the parties. This 

Agreement may be assigned by either party without the consent of the other only as a result of a 

merger, corporate reorganization, consolidation, change of control or sale of substantially all of 

its assets. 

14. Government Approvals 

The parties agree to cooperate with each other and make whatever filings or applications, 

if any, are necessary to implement the provisions of this Agreement or of any separate 

agreements made pursuant to Section 9(f) and whatever filings or applications may be necessary 

to obtain any approval that may be required by applicable law for the provisions of such 
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agreements. BNSF agrees not to oppose the primary application or any related applications in 

Finance Docket No. 32760 (collectively the "control case"), and not to seek any conditions in the 

control case, not to support any requests for conditions filed by others, and not to assist others in 

pursuing their requests. BNSF shall remain a party in the control case, but shall not participate 

further in the control case other than to support this Agreement, to protect the commercial value 

of the rights granted to BNSF by this Agreement> and to oppose requests for conditions by other 

parties which adversely affect BNSF; PROVIDED, HOWEVER, that BNSF agrees to reasonably 

cooperate with UP/SP in providing testimony to the ICC necessary to demonstrate that this 

Agreement and the operations to be conducted thereunder shall provide effective competition at 

the locations covered by the Agreement. UP/SP agree to support this Agreement and its 

implementation and warrant that it has not entered into agreements with other parties granting 

rights to other parties granted to BNSF under this Agreement. UP/SP agree to ask the ICC to 

impose this Agreement as a condition to approval of the control case. During the pendency of 

the control case, UP and SP shall not, without BNSF's written consent, enter into agreements 

with other parties which would grant rights to other parties granted to BNSF or inconsistent "\_Vith 

those granted to BNSF under this Agreement which would substantially impair the overall 

economic value of rights to BNSF under this Agreement. 

15. Arbitration 

Except as otherwise provided by any decision of the STB or by separate agreement, 

unresolved disputes and controversies concerning any of the terms and provisions of this 

Agreement or the application of charges hereunder shall be submitted for binding arbitration 

under Commercial Arbitration Rules of the American Arbitration Association which shall be the 

exclusive remedy of the parties. 
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16. Further Assurances 

The parties agree to execute such other and further documents and to undertake such acts 

as shall be reasonable and necessary to carry out the intent and purposes of this Agreement. 

17. No Third Party Beneficiaries 

This Agreement is intended for the sole benefit of the signatories to this Agreement. 

Nothing in this Agreement is intended or may be construed to give any person, firm, corporation 

or other entity, other than the signatories hereto, their permitted successors and permitted 

assigns, and their affiliates any legal or equitable right, remedy or claim under this Agreement. 
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By: _ ________ _ ___ _ 
Title: - ----- --------

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 
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Exhibits to Restated and Amended BNSF Settlement Agreement 

Exhibit A - List of "2-to-1" Points 

Exhibit B -- Tenn Sheet for UP/SP-BNSF Proportional Rate Agreement Covering 1-5 
Corridor 

Exhibit C - Schematic drawing ofUP's Main Line No. 1 between MP 14.11 and 10.38, 
UP's Westwego intermodal terminal, and SP' s old Avondale Yard (together with the fueling and 
mechanical facilities located thereon) 

Exhibit D -- Dispatching Protocols 

Exhibit E -- "2-to-l Point Identification Protocol" 

Exhibit F -- Overhead Trackage Rights Lines 
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EXHIBIT A 

LIST OF "2-TO-l" POINTS 

Points Referred to in Section l(b) 

Provo UT 
Salt Lake City UT 
Ogden UT 
Ironton UT 
GatexUT 
Pioneer UT 
Garfield/Smelter/Magna UT (access to Kennecott private railway) 
Geneva UT 
Clearfield UT 
Woods Cross UT 
Relico UT 
EvonaUT 
Littl~ Mountain UT 
Weber Industrial Park UT 
North Salt Lake City UT 
American Fork UT 
Orem UT 
Points on paired track from Weso NV to Alazon NV 
Reno NV (only intermodal, automotive [BNSF must establish its own 

automotive facility], transloading, and new shipper facilities) 
Herlong CA 
Johnson Industrial Park at Sacramento CA 
West Sacramento CA (Farmers Rice) 
Port of Sacramento CA 
Points between Oakland CA and San Jose CA (including Warm Springs CA, 

Freemont CA, Elmhurst CA, Shinn CA, Kohler CA, and Melrose CA) 
San Jose CA 

Points Referred to in Section 3(a) 

Ontario CA 
La Habra CA 
Fullerton CA 
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Points Referr_ed to in Section 4(b) 

Brownsville TX 
Port of Brownsville TX 
Port of Corpus Christi 
Harlingen TX 
Corpus Christi TX 
Sinton TX 
San Antonio TX 
Elmendorf TX 
Halstead TX (LCRA plant) 
Waco TX 
Points on Sierra Blanca-El Paso line 

Points Referred to in Section 5(b) 

Baytown TX 
Amelia TX 
Orange TX 
Mont Belvieu TX (Amoco, Exxon, Chevron plants) 
Eldon, TX (Bayer plant) 
Harbor, LA 

Points Referred to in Section 6(d) 

Camden AR 
Pine Buff AR 
Fair Oaks AR 
Baldwin AR 
Little Rock AR 
North Little Rock AR 
East Little Rock AR 
Forrest City, AR 
Paragould AR 
Dexter MO 
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EXHIBIT B 

TERM SHEET FOR 
UP/SP•BNSF PROPORTIONAL RATE 

AGREEMEHT COVERING 
1-5 CORRIDOR 

BNSF trackage rights in the •t-5" corridor will allow BNSF to handle traffic on 
a single line basis that currently moves via joint SN-SP routes. This Agreement will enable 
UPSP to compete with BNSF for that traffic and to make rates, using the proportional rates, 
to and from all points UP/SP serves in the covered territory described below. 

covered ItrrJtory 

Traffic moving between the following areas north of Portland, Oregon and 
west.of Billings and Havre, Montana: 

• Canadian interchanges in Vancouver area 
• Points north of Seattle and west of Cascades . 
• Points south of and including Seattle and west of Cascades 
• Washington points east of Cascades and west of and including Spokane 
• Points east of Spokane and west of Billings and Havre 

• 
• 
• 
• 
• 
• 
• 
• 
• 

and points in 

Arizona, 
California, 
Colorado, 
New Mexico, 
Nevada, 
Oregon, 
Utah, 
Texas west of Monahans and Sanderson, and 
connections to Mexico at El Paso and to the west. 

Traffic Covered 

Traffic covered will be all .commodities (carload, intermodal and bulk) moving 
both southbound and northbound. All cars loaded or made empty on BNSF lines in the 
Covered Territory (including reloads) and cars received in interchange. 
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Proportional Rates 

A third party, such as a major accounting firm or other established 
transportation consur..ant (the ·consultanr), will be employed to compute the proportional 
rates. The mileage p·rorate shall be the ratio ot (a) BNSF miles between areas north of 
Portland or interchange north of Portland and SP interchange at Portland to (b) BNSF 
single-line miles from BNSF origin or interchange to BNSF destination or interchange. 

The consultant will develop a table of net ton mile rates (net of refunds, 
allowances, and rebates). This table wfll be in matrix form based on commodity, car type, 
and area north of Portland, Oregon. The rates shown in the matrix will be by commodity 
. at the 3-digit STCC level and by car type for movement between each of the a~eas north 
of Portland, Oregon, and the Portland interchange. The net ton mile rates will be based 
on movements between each of the areas north of Portland and the group of states 
(including connections to Mexico) listed above. The initial rates will be derived ·based on 
the BN-SP portion of BN-SP interfine rates (net of refun~s. allowances, and rebates) in 
effect in the quarter preceding acquisition of SP by UP. 

The net ton mile rate for each commodity/car type shall be a weighted 
average of the rates applicable to movements of each such commodity/car type between 

- the points listed above. An example of this computation is attached. 

New rates will be derived each subsequent quarter. In subseQuent quarters, 
the rates will include a prorate of both SP-BNSF interline rates (net of refunds, allowances, 
and rebates) and BNSF single-line rates (net of refunds, allowances, and rebates). At 
such time as a rate can be developed for a particular commodity/car type on the basis of 
a BNSF single-line rate then future rate adjustments for such commodity/car type shall be 
based solely on BNSF single-line rates. All computations of net ton mile rates will be 
based on rates that actually moved traffic. 

UP/SP agree that any rate it publishes will reflect the proportional rate from 
the latest quarte.rly study and BNSF's division shall be that amount. Movements using 
proportional rates shall be interline BNSF-UP/SP movements and will be billed 
accordingly. Proportional rates used by UP/SP in contracts will be escalated on the same 
basis as UP/SP's rates are escalated. BNSF and UP/SP will establish procedures to 
ensure that in settling interline accounts UP/SP's and BNSFs revenue south of Portland 
is not disclosed to the other. 

Application 

The net ton mile rates in each cell of the matrix will be applied to the BN 
mileage and the associated net tons from areas north of Portland to Portland interchange 
to develop the proportional rate to the Portland interchange. 
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Service 

BNSF shall accept, handle, switch and deliver traffic moving under this 
Agreement without any discrimination in promptness, quality of service; er efficiency in 
favcr of comparable traffic moving in BNSF's account. UP/SP nas the right to provide 
·equipment SNSF will work '111th UP/SP to establish and provide trackage for strategically 
located car distribution points in SN territory. Tc the extent justified by business volumes, 
SNSF will continue operating Vancouver, BC-Portland (SP interchange) trains comparable 
to eN Nos. 111 and 112. BNSF will cooperate with UP/SP to establish necessary blocks 
to provide efficient and competitive service on traffic moving under the proportional rate. 

Iblcd party consu!tant 

The third party consultant shall be jointly employed by UP/SP and BNSF. 
The parties will share equally in the expense of employing such third party consultant. 
Both UP/SP and BNSF shall have the right to audit the work of the third party consultant 
and agree to share in any irregularities found in this work and cooperate to work with the 
third party consultant to establish procedures to promptly correct those deficiencies. The 
third party consultant sha.11 be required to remain impartial between UP/SP and BNSF. Any 
breach of the impartiality requirement shall result in the termination of such third party 
consultant and the selection of a new consultant by the parties. • 



Exhibit A 
Page 57 of 70

1. 

2. 

3. 

4. 

5. 

Examcle of Revenue Per Ton Mile 
Calculation by Origin-Destination Cell 

Cell Includes Car Type and Commodity 

Assumption: Move l 

BNSF Revenue Per Car From $5000 
0/0 Areas North of Portland to 
Destination States 

BNSF Miles From 0/0 Areas North 1000 
of Portland to Destination States 

BNSF Net Tons From 0/0 Areas 100 
North of Portland to Destination States 

BNSF Number of Carloads From 0/0 10 
Areas North of Portland to Destination States 

BNSF Miles Between Actual Point of 
Origin-to Interchange and Portland 

300 

Move2 

$2000 

500 

50 

5 

200 

A. Revenue/NTh1 Factor (Computed by Consultant for Each Call in Matrix) 

[l1} x !4) (for all moves) 

e. 

f2) X (3) 
I:(4) 

5000 x 10 • • 
1000 x 100 

10 +5 

2000 X 5 
500 X 50 • 

Compute BNSF Division on a Specific Move 

(A) X {5) X (3) 
$0.06 X 300 X 100 • $1800 
$0.06 X 200 X 50 • $ 600 

$0.06/NTM 



Exhibit A 
Page 58 of 70

XBIBIT 



Exhibit A 
Page 59 of 70

-. . -

'• .. -
.. . . .. 

-· . 

.. -•. 

. . 

.. . 

:i··. 
~ 

... ·- -""""....a1 
·-

't, ..__ 
·o . 

-. . ... 

EXHIBITC 

I 

I 
I 
I 
I 
I 
I 



Exhibit A 
Page 60 of 70

EXHIBIT D 

I 



Exhibit A 
Page 61 of 70

] 

BNSF - UP/SP D(SPATCHING PROTOCOLS 

As agreed: Dave Clifton - BNSF 
Hank Jay- SP 
Steve Barkley - tJP 

EXHIBIT D 

April 2-', 1996 

I. Scope: These protocols apply on :ill rail line segments where Burlington Northern 
Railroad Company or The AtchiSQn. Topeka & S.inb Fe Railway Company (which will be 
referred to jointly or individually as .. BNSF .. ) h:is trackage rights over tracks of the entity 
or entities resulting from the merger of the rail affiliates of Union Pacific Corporation and 
Southern· Pacific Rail Corporation (which will be referred to jointly or indi vidua!!y as 
.. UP/SP') and on all rail tine segments where UP/SP has trackage rights over tracks of 
BN-SF. All such rail lines will be referred to as "joint trackage and will include all current 
joint line trackage rights." 

2. Purpose: To ensure.that BNSF and UP/SP trains operating on joint trackage are given 
equ:il dispatch without any discrimination in promptness. quality of service or efficiency 
and that the competitiveness ~ftcnant operations on joint trackage is not adversely 
affected by the fact that the other railroad owns the track. 

3. 

4. 

s. 

General Instructions: BNSF and UP/SP will issue written instructions to all personnel 
(including supervisors) responsible for train dispatching on joint trackage th:it trains of the 
tenant are to be dispatched exactly as if they were trains of the same class of the owner 
and given equal treatment with trains of the owner. These instructions will be issued at 
agreed intervals or at the request of either party. 

Monjtorin~ Systems: At the request and expense of the tenant. the owner wilt make 
available computer terminals, facilities or capabilities comparable to those available to its 
own dispatchers showing joint trackage it dispatches so that the tenant can monitor the 
handling of its trains by the owner. 

Train Information: The tenant will provide to the owner. and regularly update, 
information about its expected train operati9ns and schedules (including priorities, time 
commitments. horsepower per trailing ton, etc.) over joint trackage, preferably using 
electronic data interchange. Parties will establish run time standards by train category 
based on expected train volume_s for each line segment. If train volwnes are different than 
expected then adjustments to run time standards will be made by mutual agreement. The 
tenant will provide reliable and current information about trains approaching joint 
trackage, including train arrival time and train characteristics. preferably by providing at its 
expense computer terminals. facilities or capabilities showing trains approaching joint 
trackage~ sufficiently in advance to allow dispatchers to plan for them. The owner will 
provide to the tenant advance notice of planned maintenance-of-way projects. line closures 
and train or equipment restrictions. BNSF and UP/SP will coopcro.te to develop a process 
for discussing maintenance windows in advance and agree upon so as not to adversely 
affect schedules of one carrier more than the other. 



Exhibit A 
Page 62 of 70

L 

t 
I 
1 
] 

J 
] 

\] 

[ 

r 
I 
I 
I 

6. Specific Instructions: The owner will permit the tenant to transmit instructions 
regarding the requirements of specific trains and shipments to designated dispatching 

7. 

8. 

9. 

10. 

center employees responsible' for handling those .~ins. • 

Train Priorities/Run Time Standards: BNSF and UP/SP will at all times provide to 
each other current procedures for assigning dispatching priorities or rankings to their 
trains and information sufficient to show how those procedures a.re applied to their own 
trains. The tenant will assign priorities or rankings to its trains operating on joint trackag~ 
using the owner's procedures. and the owner will disp:uch tenant trains in accordance with 
those priorities or rankings. It is understood that technological advances in computer 
aided dispatching_might result in changes ~ priority assignment methodologies. The 
parties agree to discuss technological changes which might affect priority assignment 
methodologies prior tc;, implementation. The Joint Service Committee will be responsible 
for rev-iewing .thcse assignments to ensure that they ilre applied equitably by both railroads.· 
It is agreed that a three member panel from each carrier will make up the Joint Service 
Committee. S.uggcstions for three member panel are representatives from Joint Facilities. 
VP Ttansporution. and Joint Trackage Rights Operations. 

Entry to Joint Track:iee: At points where tenant trains enter joint trackage, entry will 
be provided by the owner on a first-come, first-served basis. taking into consideration the 
relative priorities of affected trains and the specific needs :md operating characteristics of • 
individual trains of both railroads. [1 f operating circumstances make strict application of 
this principle difficult or uncertain. BNSF and UP/SP may jointly establish standards for 
determining sequence of entry to joint trackage.] Parties will communicate daily on any 
conflicts concerning entry to joint trackage to gain resolution. 

Communications: BNSF and UP/SP will provide to each other, and keep current, lists 
of dispatching personnel responsible for dispatching each segment of joint trackage and 
contact numbers. For each segment, BNSF and UP/SP will designate supervisory 
employees to serve as the day-to-day contacts for communications about operating 
changes. service requests and concerns. Where feasible and economical, dedicated phone 
tines or computer links will be established for these communications. 

Access to Dispatchinz Centers: Appropriate officials of either railroad will be admitted 
at any time to dispatching facilities and personnel responsible for dispatching joint 
trackage to review the handling of trains on joint trackage and will be provided an office in 
the other railroad's dispatching·centcr (although both railroads will take reasonable steps 
to prevent disclosure of proprietary infonnation not relevant to that review). In order to 
support BNSF operations over UP/SP trackage rights granted in connection with the 
UP/SP merger. UP/SP will pay BNSF an amount equal to the reasonable and conventional 
salary of one supervisory employee to be placed by B'SSF at UP/SP's Harriman 
dispatching center. It is understood -that management and supervision of dispatching 
operations is the responsibility of the owning carrier. 
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11. 

12. 

13. 

14. 

- 3 -

Performance Measurement: BNSF :ind UP/SP will cooperate to develop train 
performance cval uation methods under which train pcrfonnancc of tenant tn.ins on joint 
tr:ieklgc segments can be compared to tr.iir. performance of the ow11cr's trains on the 
same segments for the same train category and· priority. 

Personnel Incentives 3nd Evaluation: In evaluating the performance of employees 
and supervisors responsible for dispatching joint trackage. both BNSF and UP/SP will 
consid_er train performance of tenant trains and effectiveness in cooperating with tenant 
personnel and meeting tenant service requirements in the srunc manner .is such .factors arc 
considered with respect to the owner's trains. personnel and requirements. If bonuses. 
raises or salaries of those persons are affected by pcrform.:mcc of the owner's tr.lins. 
performance of the tenant's trains shall be considered on the same basis to the extent 
feasible. 

Disagreements: The designated contact supervisors .ire expected to raise questions. 
disagreements. concerns or disputes about compliance with these protocols promptly as 
and when any such matters arise and to use their best cffons to resolve them. If a matter 
is not resolved to the satisfaction of both p.irties, it will be presented to the Joint Service 
Committee. lf a satisfactory resolution cannot be achieved by the Joint Service 
Committee, the matter will be submitted to binding summary arbitration before a neutral 
experienced railroad operating official within fourteen days. The parties will agree in 
advance on the sanctions av:iilablc to the arbitrator to address failures to comply with 
these protocols. 

Modifications: As the ultim:ite objective of these protocols is the equal. flexible and 
efficient hand I ing of all trains of both railroads on joint trackage, these protocols may be 
modified at any time by mutual agreement. consistent with that objective. 
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EXHIBIT'E 

2-To-1 Point Identification Protocol 

As a condition of the Surface Transportation Board's (STB) approval of the 

consolidation of Union . Pacific Railroad Company (UP) and Southern Pacific 

Transportation Company (SP), The Burlington Northern and Santa Fe Railway Company 

(BNSF) was granted the right to serve all shipper facilities, that as of September 25, 1995, 

were open to both UP and SP, and no other railroad, whether via direct service, reciprocal 

switching, joint facility or other arrangements. Since the consolidation was consummated, 

BNSF and UP have been working to identify a complete list of 2-to-1 shipper facilities to 

which BNSF is entitled to access. The purpose of this protocol is to establish procedures 

and mechanisms for further identifying 2-to-1 shipper facilities open to BNSF as a result 

of the conditions imposed in the UP/SP merger. Those procedures and mechanisms are 

as follows: 

1. BNSF shall submit to UP, by written or electronic communication, the name 

and address of any facility to which access is sought. In addition to the name and 

address of the facility, BNSF shall furnish any additional information relating to the facility's 

identity and location that is in BNSF's possession when the request for access is made. 

BNSF shall also provide any information in its possession at such time pertaining to the 

rail service options that were available to the facility on or before September 25, 1995. UP 

will handle for BNSF any traffic en route to the facility pending UP's determination of 

BNSF's right to access the facility in question. If UP determines that BNSF is not entitled 

to access a particular facility, BNSF will terminate any BNSF direct routing of traffic to that 

facility. UP shall be compensated for any traffic en route in accordance with the method 

of compensation set forth in Paragraph 7, below. 
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2. UP shall have five (5) busihess days from the date of such communication 

to respond by written or electronic communication to any request for access, provided that, 

if BNSF shall request a determination on more than five shipper facilities on a single day 

or, if a single request pertains to more than five (5) shipper facilities, BNSF shall identify 

the five (5) shipper facilities that need immediate attention, and the five (5) business day 

requirement shall apply to those shipper facilities, with the remaining shipper facilities 

request or requests to be responded to within ten (10) business days after the date of the 

request(s). 

3. If UP fails to respond to an access request by the close of business of the 

fifth business day or, in the case of requests for which UP has ten business days to 

respond, by the close of the tenth business day, BNSF shall be deemed to have access 

to such facility or facilities as set forth in Parawaph 4 below, and UP shall be deemed to 

have waived any claims that BNSF is not entitled to serve the facility or facilities. 

4. If UP approves BNSF's request for access, BNSF shall immediately be 

authorized to serve the facility either directly, through reciprocal switching, or, with UP's 

prior approval, a third party contractor, as provided for in the UP/BNSF Settlement 

Agreement dated September 25, 1995, as amended. No less than five (5) business days 

prior to the date that BNSF proposes to begin service to a facility, BNSF shall elect the 

mode of service that it intends to utilize and shall notify UP in writing or electronically of 

its election. BNSF shall have the right, upon 180 days prior written notice to UP, to 

change its election; provided, however, that BNSF shall (i) not change its election more 

often than once every five years, and (ii) shall reimburse UP for any costs incurred by UP 

in connection with such changed election. UP may not reverse a prior decision approving 
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BNSF's request for access to a facility witHout eitn~r BNSF's consent or approval by the 

-STB. 

5. If UP declines to approve a BNSF request for access to any facility, and 

BNSF believes that UP has an insufficient or inappropriate reason to decline access, 

BNSF may so notify UP, either in writing or by electronic communication, of the reasons 

why BNSF believes it is entitled to such access, and upon such notice, may seek an order 

from the STB finding that BNSF was entitled to access to that facility. 

6. UP shall approve all such requests where, on the basis of all available 

information, UP concludes that a partirular facility was open to service by both UP and SP, 

either directly or through reciprocal switching, joint facility or other arrangements and by 

no other rail carrier, as of September 25, 1995. If UP declines to approve a BNSF request 

for access to any facility, UP shall provide as part of its notification to BNSF a statement 

in writing or by electronic communication of its reasons and of the specific evidence 

supporting its determination that BNSF should not have access to the facility. A statement 

that UP lacks sufficient information to make a determination as to whether a facility is a 2-

to-1 facility is not an adequate reason to deny a BNSF request for access to a facility. At 

any time after UP's notification, BNSF may request UP to reconsider its decision declining 

to approve BNSF's request for access. 

7. If BNSF transports traffic to or from a shipper facility pursuant to paragraph 

1 above and it is later deter~ined that BNSF is not entitled to access to that facility, 

BNSF shall compensate UP for the movement of such traffic as follows: If a joint through 

rate is available, then UP is entitled to $3 per car mile for the loaded move from the 

applicable juncti~.n in the price document. If multiple junctions are available, BNSF 
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receives its longest haul and UP receives $3 per car mile beyond that junction. If no joint 

through rate exists, BNSF receives its longest haul via junctions in existence between UP 

and BNSF, prior to the date of UP control over SP, September 11, 1996, and UP receives 

$3 per car mile beyond. UP must file a claim with BNSF to recover revenues under this 

section making reference on the claim to this section of the joint 2-to-1 Point Identification 

Protocol. 

8. BNSF and UP shall identify an individual or individuals within their respective 

organizations as the person or persons to whom all communications pursuant to this 

protocol shall be directed. 

9. The parties agree to submit any disputes under this protocol to the STB for 

resolution or, with the consent of both parties, to arbitration, as described in the UP/BNSF 

Settlement Agreement dated September 25, 1995, as amended. 

G:~ W Al:>M\UW'Sl'\:-I IJPR.EV.WJ'D 

AGREED TO AND ACCEPTED BY: 

UNION PACIFIC RAILROAD COMPANY 

THE BU LINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 
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EXHIBITF 

LIST OF OVERHEAD TRACKAGE RIGHTS 

1. Western Trackage Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on SP's Valley Subdivision 
between MP 141.9 near Binney Junction, CA and Roseville, CA in the vicinity of 
SP's Valley Subdivision MP 106.6. 

2. South Texas Trackage Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on the following lines: 

a) SP's Port Lavaca Branch, between Placedo, TX in the vicinity of MP 14.2, 
and a point of build-in along said branch in the vicinity of MP 6.93 at Kamey, 
TX; and 

b) UP's line between Round Rock, TX, in the vicinity ofUP's Austin 
Subdivision Milepost 161.79, and McNeil, TX, in the vicinity ofUP's Austin 
Subdivision Milepost 166.1. 

3. Eastern Texas - Louisiana Trackage Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on UP's Beaumont Subdivision 
between MP 458.69 in the vicinity of Beaumont, TX and MP 377.98 (Gulf Coast 
Junction) in the vicinity of Houston, TX. 

4. Additional Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on SP's Martinez Subdivision 
between approximately MP 2 in the vicinity of Oakland, CA and approximately MP 
13 in the vicinity of Richmond, CA. 

5. Rights to Omnibus Points 

A. UP/SP shall grant BNSF Overhead Trackage Rights over UP/SP's Jefferson City 
Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO. 
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IN ARBITRATION 

UNION PACIFIC RAILROAD COMPANY, 

Claimant, 
v. 

BNSF RAILWAY COMPANY, 

Respondent. 

UNION PACIFIC RAILROAD 
COMPANY’S DEMAND FOR 

ARBITRATION 

TO: BNSF RAILWAY COMPANY 

BNSF Railway Company Corporate Headquarters 
2650 Lou Menk Drive 
Fort Worth, TX  76131 

Registered Agent 
CT Corporation System 
1999 Bryan St., STE. 900 
Dallas, TX  75201 

NATURE OF CLAIM 

On November 21, 2023, Union Pacific Railroad Company (“Union Pacific”) filed a 
proceeding before the Surface Transportation Board (“STB”), seeking to reinstitute common 
carrier service over approximately 1.04 miles of an abandoned rail line in Tooele County, Utah 
known as the Warner Branch, between Milepost 0.0 and Milepost 1.04.1  Union Pacific sought to 
reinstitute service on this line to establish a connection between its Shafter Subdivision and a new 
railroad line to be constructed by Savage Tooele Railroad Company (“STR”).  In a separate 
proceeding before the STB, STR proposed to construct and operate approximately 11 miles of 
railroad line that would connect to Union Pacific’s Warner Branch at Milepost 1.04. to provide 
rail service to tenants of the Lakeview Business Park in Grantsville, Utah.2  To facilitate STR’s 
proposal, Union Pacific agreed to sell STR its right-of-way and track assets between Milepost 1.04 
and Milepost 6.94 of the Warner Branch.  Union Pacific was unwilling to sell its right-of-way and 
track assets between Milepost 0.0 and Milepost 1.04 because it utilizes the Warner Branch as 
ancillary track to support its operations and will continue such use after establishment of the 
connection with STR. 

1 Union Pacific R.R. Co.—Operation Exemption—in Tooele Cnty., Utah, No. FD 36741 (the “Union Pacific 
Proceeding”).  A map showing the line segment involved in the Union Pacific Proceeding is attached as Exhibit 1. 

2 Savage Tooele R.R. Co.—Construction & Operation Exemption—Line of R.R. in Tooele Cnty., Utah, No. FD 36616 
(the “STR Proceeding”). 
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On December 11, 2023, BNSF filed a Motion in the Union Pacific Proceeding 
(the “BNSF Motion”), seeking to institute a proceeding and set a procedural schedule, in part, 
because it “believes” that it “should have the right to interchange with STR once the new short [] 
line begins operating.”  BNSF suggested in its Motion that this right derives from Section 8(k) of 
the Restated and Amended Settlement Agreement (“RASA”), an agreement imposed as a condition 
to the Board’s approval of a merger between Union Pacific and Southern Pacific in 1996.3  

Section 8(k) of the RASA grants BNSF the right to interchange with “any short-line 
railroad that constructs a new line to and establishes an interchange on a Trackage Rights Line.”  
BNSF is not entitled to interchange with STR pursuant to Section 8(k) of the RASA because STR 
is not constructing a new line to or establishing an interchange on a Trackage Rights Line, as that 
term is defined in the RASA.  While BNSF operates over the Shafter Subdivision, which is a 
Trackage Rights Line, the new line STR intends to construct will extend to Milepost 1.04 on Union 
Pacific’s Warner Branch, which is not a Trackage Rights Line. BNSF has no right to interchange 
with STR using Union Pacific’s Warner Branch under the RASA. 

On February 13, 2024, the STB issued a decision in the Union Pacific Proceeding granting 
Union Pacific authority to reinstitute common carrier service over 1.04 miles of the Warner Branch 
and denying the BNSF Motion.  The STB further concluded that “UP’s effort to seek common 
carrier operating authority over the Line is separate and distinct from BNSF’s claimed right to 
access its future shippers via the [Warner Branch] under the terms of the RASA” and denied the 
BNSF Motion, suggesting that a determination concerning whether BNSF is entitled to access STR 
via the [Warner Branch] could be made in a “future proceeding . . .  through either arbitration or a 
new, separate Board proceeding.” (Union Pacific RR Co.—Operation Exemption—in Tooele 
County, Utah, FD 36741 (Feb. 13, 2024)).  Given this ruling, the dispute between BNSF and Union 
Pacific concerning BNSF’s right to access STR via the Warner Branch remains unresolved and is 
ripe for resolution in arbitration. 

On April 1, 2024, the STB issued a decision in the STR Proceeding, authorizing STR’s 
construction and operation of the approximately 11-mile line of railroad connecting to the Warner 
Branch at milepost 1.04, subject to certain environmental mitigation measures.  Savage Tooele 
R.R. Co.—Construction & Operation Exemption—Line of R.R. in Tooele Cnty., Utah, No. FD 
36616 (Apr. 1, 2024). 

The RASA contains a mandatory arbitration clause, which states that “unresolved disputes 
and controversies concerning any of the terms and provisions of this Agreement . . . shall be 
submitted for binding arbitration under the Commercial Arbitration Rules of the American 
Arbitration Association which shall be the exclusive remedy of the parties. Exhibit 2, RASA §15.  
In the years following the Union Pacific/Southern Pacific merger, the Board has repeatedly told 
the parties they should arbitrate disputes involving access to specific facilities. See Union 
Pacific/Southern Pacific Merger, 3 S.T.B. 737, 742 (1998) (“[A]ny further disputes between 

3 More specifically, the RASA is a revised version of the Settlement Agreement with BNSF, which the Board imposed 
as a condition to its approval of the Union Pacific/Southern Pacific merger.  The RASA incorporates conditions the 
Board imposed in approving the merger, as interpreted, clarified, and supplemented in subsequent Board decisions 
and through agreements between the parties. The RASA is attached hereto as Exhibit 2. 

Exhibit B 
Page 2 of 68



Page 2 
April 15, 2024 
Demand for Arbitration 

3 

BNSF and UP arising under their settlement agreement should be arbitrated under the provisions 
of that agreement before bringing the matter to us to resolve.”); Union Pacific/Southern Pacific 
Merger, 4 S.T.B. 303, 306 (1999) (“To the extent that BNSF seeks a ruling as to whether [the] 
particular facility [at issue] qualifies, however, it must seek arbitration pursuant to its agreement.”).  
The present dispute concerning BNSF’s right to access STR on the Warner Branch pursuant to 
Section 8(k) of the RASA constitutes an “unresolved dispute [or] controversy concerning [] the 
terms and provisions of [the RASA]” and is thus arbitrable pursuant to Section 15 of the RASA. 

The question to be submitted for arbitration is as follows: 

1. Does BNSF have a right under the RASA to interchange with STR utilizing Union
Pacific’s Warner Branch upon STR’s completion of the 11-mile line of railroad
connecting to Union Pacific’s Warner Branch at milepost 1.04.

RELIEF SOUGHT AND RQUESTED LOCALE 

Union Pacific seeks through this arbitration an order: (i) declaring that BNSF does not have 
a right under the RASA to interchange with STR utilizing Union Pacific’s Warner Branch; (ii) 
awarding Union Pacific its attorneys’ fees associated with bringing this arbitration; and (iii) 
awarding such other further relief as the arbitrator or panel deems equitable and just.  Union Pacific 
requests that arbitration of this dispute occur in Omaha, Nebraska. 

Dated: April 15, 2024 

Respectfully submitted, 

Alison M. Gutierrez  
Alison M. Gutierrez 
David M. Newman 
1400 Douglas Street, Room 1580 
Omaha, NE 68179 
Tel: 402.544.5291 
alison.gutierrez@up.com 
dmnewman@up.com 
Attorneys for Union Pacific Railroad Company 

cc: David Hughes, Assistant Vice President Joint Facilities and Interline Operations (via 
electronic mail) 
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03/01/02 

RESTATED AND AMENDED AGREEMENT 

This Restated and Amended Agreement (“Agreement”) is entered into this ___ day of 

March, 2002, between UNION PACIFIC RAILROAD COMPANY (“UP”), a Delaware 

corporation, and THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

(“BNSF”), a Delaware corporation. 

WITNESSETH: 

WHEREAS, UP and BNSF entered into an agreement dated September 25, 1995, as 

amended by supplemental agreements dated November 18, 1995, and June 27, 1996 

(collectively, the “1995 Agreement”), in connection with UP’s acquisition of Southern Pacific 

Rail Corporation and its affiliates (“SP”) in Finance Docket No. 32760, Union Pacific 

Corporation, Union Pacific Railroad Company, and Missouri Pacific Railroad Company -- 

Control and Merger -- Southern Pacific Rail Corporation, Southern Pacific Transportation 

Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio 

Grande Western Railroad Company; 

WHEREAS, the Surface Transportation Board ("STB") approved the common control 

and merger of UP and SP in Decision No. 44 in Finance Docket No. 32760 (served August 12, 

1996) and in so doing imposed certain conditions on UP and SP, including, as modified by the 

STB, the April 18, 1996 settlement agreement among UP, BNSF and the Chemical 

Manufacturers Association (the “CMA Agreement”); 

WHEREAS, as a part of its oversight of the UP/SP merger in Finance Docket Nos. 

32760, 32760 (Sub-No. 21), and 32760 (Sub-No. 26), the STB has modified and clarified certain 

of the conditions it imposed in Decision No. 44; 
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WHEREAS, UP and BNSF entered into a Term Sheet Agreement dated February 12, 

1998 (the “Term Sheet Agreement”), pursuant to which UP and BNSF agreed to the joint 

ownership of the line of railroad between Dawes, TX and Avondale, LA, which joint ownership 

was effected by separate agreement dated September 1, 2000 (the "TX-LA Line Sale 

Agreement"); 

WHEREAS, UP and BNSF have reached agreement with respect to the implementation 

of the conditions imposed by the STB on the UP/SP merger, as modified and clarified, and 

certain other matters relating to their rights and obligations under the 1995 Agreement, the CMA 

Agreement, the Term Sheet Agreement and the TX-LA Line Sale Agreement; and 

WHEREAS, UP and BNSF now wish to amend and restate the 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including the CMA 

Agreement, as modified by the STB) and the agreements they have reached relating to those 

conditions and other related matters. 

NOW, THEREFORE, the parties agree to amend and restate the 1995 Agreement as 

follows: 

DEFINITIONS 

For purposes of this Agreement, the following definitions and terms shall apply: 

Shipper Facilities shall mean all existing or new shipper or receiver facilities, including 

transload facilities as well as rail car storage and car service and repair facilities not owned, 

leased or operated by UP. 

“2-to-1” Points shall mean all geographic locations at which at least one “2-to-1” Shipper 

Facility is located.  Such points include, without limitation, the points listed in Section 8(i) of 

and on Exhibit A to this Agreement.  The boundaries for such “2-to-1” Points shall be deemed to 
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include all areas within the switching limits of the locations as described in Section 9(g) of this 

Agreement. 

“2-to-1” Shipper Facilities shall mean all Shipper Facilities that were open to both UP 

and SP, whether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of how 

long ago the shipper or receiver at that facility may have shipped or received, or whether the 

shipper or receiver at that facility ever shipped or received, any traffic via either UP or SP.  The 

“2-to-1 Point Identification Protocol” between the parties attached hereto as Exhibit E shall 

govern the process for identifying “2-to-1” Shipper Facilities open to BNSF as a result of the 

conditions imposed on the UP/SP merger. 

New Shipper Facilities shall mean:  (i) existing Shipper Facilities constructing trackage 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities.  New Shipper Facilities shall also mean previously-served Shipper Facilities that begin 

to ship by rail again where (i) there has been a change of owner or lessee, and (ii) the use of the 

facility is actually different in nature and purpose from the facility's prior use (e.g., there has 

been a change in the type of products shipped from or received at the facility).  New Shipper 

Facilities shall not include expansion of or additions to an existing rail-served Shipper Facility, 

but do include (1) Shipper Facilities which, on September 25, 1995, were being developed or for 

which land had been acquired for that purpose in contemplation of receiving rail service by both 

UP and SP, and (2) Transload Facilities located after September 11, 1996, including those owned 

or operated by BNSF. 

Trackage Rights Lines shall mean the lines over which BNSF has been granted trackage 

rights pursuant to this Agreement, but shall not include any other lines over which UP/SP grants 
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BNSF trackage rights ("Overhead Trackage Rights") solely (i) to facilitate the parties' operation 

over Trackage Rights Lines, (ii) to permit BNSF's operation between a mutually-agreed upon 

BNSF junction point and points listed or described in Section 8(i) of this Agreement, or (iii) to 

permit BNSF’s operation between a mutually-agreed upon BNSF junction point and a build-

in/build-out line pursuant to Sections 4(a), 6(c) and 8(l) of this Agreement.  The mutually-agreed 

upon junction point will be selected with the objective of minimizing the operating 

inconvenience to UP, consistent with ensuring that BNSF can provide competitive service. 

BNSF acknowledges that it shall not have the right to serve any existing or New Shipper Facility 

on a line over which BNSF has been granted Overhead Trackage Rights unless such right is 

specified in this Agreement or in any agreement implementing the Overhead Trackage Rights or 

unless BNSF has the right to serve a build-in/build-out line on such Overhead Trackage Rights 

line pursuant to the CMA Agreement or the conditions imposed on the UP/SP merger.  All 

Overhead Trackage Rights Lines, as of the date of the execution hereof, are listed in Exhibit F to 

this Agreement, which exhibit may be amended and replaced from time to time by a new exhibit 

signed and dated by the parties.  New Shipper Facilities shall be deemed to be "on" a Trackage 

Rights Line if the facility is either (1) adjacent to a Trackage Rights Line or (2) adjacent to a 

spur, an industrial track, or a yard that is itself served by such Trackage Rights Line.  New 

Shipper Facilities are not "on" a Trackage Rights Line if they can be accessed only via a 49 

U.S.C. 10901 "line of railroad" which is not a Trackage Rights Line.   

Transload Facilities shall mean Shipper Facilities other than automotive or intermodal 

facilities or team tracks where freight is transferred from one railcar to another or from one mode 

to another (short term incidental storage may also occur) as defined by the STB in its decisions 
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in Finance Docket No. 32760.  An “Existing Transload Facility” is a Transload Facility which 

was in existence on September 25, 1995. 

1. Western Trackage Rights

(a) UP/SP shall grant to BNSF trackage rights on the following lines:

• SP’s line between Denver, CO and Salt Lake City, UT;

• UP’s line between Salt Lake City and Ogden, UT;

• SP’s line between Ogden and Little Mountain, UT;

• UP’s line between Salt Lake City and Alazon, NV;

• UP’s and SP’s lines between Alazon and Weso, NV;

• SP’s line between Weso, and Oakland, CA via SP’s line between

Sacramento, CA and Oakland referred to as the “Cal-P” (subject to traffic

restrictions as set forth in Section 1(g));

• Overhead Trackage Rights on SP's line between Binney Junction, CA and

Roseville, CA in the vicinity of SP MP 106.6;

• SP’s line between Elvas (Elvas Interlocking) and Stockton, CA (subject to

traffic restrictions as set forth in Section 1(g) and also excluding any trains

moving over the line between Bieber and Keddie, CA purchased by BNSF

pursuant to Section 2(a) of this Agreement);

• UP’s line between Weso and Stockton, CA; and

• SP’s line between Oakland and San Jose, CA.

(b) The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 
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Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facilities located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facilities located subsequent to UP’s acquisition of control of SP on 

the Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  BNSF shall also receive the right to 

interchange with:  the BHP Nevada Railroad Company at Shafter, NV; the Utah Railway 

Company at Utah Railway Junction, UT; Grand Junction, CO; and Provo, UT; the Utah Central 

Railway Company at Ogden; the Salt Lake, Garfield and Western at Salt Lake City; and the Salt 

Lake City Southern Railroad Company at Salt Lake City.  BNSF shall also receive the right to 

utilize in common with UP/SP, for normal and customary charges, SP’s soda ash Transload 

Facilities in Ogden and Salt Lake City.  BNSF shall also have the right to access any shipper-

owned soda ash Transload Facilities in Ogden and Salt Lake City and to establish its own soda 

ash Transload Facilities along the Trackage Rights Lines.  BNSF shall have the same access as 

UP to all "2-to-1" Shipper Facilities  and “2-to-1” Points between Salt Lake City, UT, and SP 

MP 755.1 north of Woods Cross, UT. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 
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sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 1(c) above, of the manner by which it proposes such service be provided and 
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the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) For Reno area intermodal traffic, BNSF may use SP's intermodal ramp at Sparks,

NV with UP/SP providing intermodal terminal services to BNSF for normal and customary 

charges.  If expansion of SP's Sparks intermodal facility is required to accommodate the 

combined needs of UP/SP and BNSF, then the parties shall share in the cost of such expansion 

on a pro rata basis allocated on the basis of the relative number of lifts for each party in the 12-

month period preceding the date construction begins.  If for any reason UP/SP vacates its Sparks 

intermodal facility, BNSF (i) may vacate the facility and independently establish one of its own, 

or (ii) shall be permitted by UP/SP to continue to occupy the Sparks facility upon entry into an 

agreement with UP/SP containing normal and customary terms and conditions (including, 

without limitation, rental) for the use of similar facilities.  If UP elects to offer the Sparks 

intermodal ramp property for sale to a third party and/or receives an offer UP is willing to accept, 

Exhibit B 
Page 12 of 68



9 

UP will offer to sell the property to BNSF on the same terms and conditions as are applicable to 

the third party.  BNSF shall have thirty (30) days in which to advise UP whether or not it will 

buy the property on those terms.  In the event BNSF declines to buy the property on those terms 

or fails to advise UP of its intentions within thirty (30) days, BNSF’s right of first refusal will be 

extinguished, and UP may sell the property to the third party.  BNSF will then be required to 

vacate the property within six (6) months, and UP's obligation to furnish BNSF with intermodal 

terminal services and access to a UP intermodal facility in the Sparks/Reno area will be 

extinguished.    

(f) Except as otherwise herein provided, the trackage rights and access rights granted

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) BNSF may operate only the following trains on SP's "Cal-P" line between

Sacramento and Oakland:  (i) intermodal and automotive trains composed of over ninety percent 

(90%) multi-level automobile equipment and/or flat cars carrying trailers and containers in single 

or double stack configuration and (ii) one overhead through manifest train of carload business 

per day in each direction.  These BNSF manifest trains may be either I-5 Corridor or Central 

Corridor trains.   On the Donner Pass line between Sacramento and Weso, BNSF may operate 

only intermodal and automotive trains as described in clause (i) and one overhead through 

manifest train of carload business per day in each direction.  The manifest trains must be 

equipped with adequate motive power to achieve the same horsepower per trailing ton as 

comparable UP/SP manifest trains.  BNSF may use helpers on these trains only if comparable 

UP/SP manifest trains use helpers; BNSF must provide the helper service.  The restrictions set 

forth in this section do not apply to local trains serving Shipper Facilities to which BNSF has 
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access on the identified lines, and such trains shall not be considered in determining whether 

BNSF is in compliance with such restrictions.  If UP grants its prior concurrence, BNSF’s 

overhead through manifest trains shall be allowed to set out and pick up traffic to or from 

intermediate points on the identified lines. 

(h) At BNSF’s request, UP/SP shall provide train and engine crews and required

support personnel and services in accordance with UP/SP’s operating practices necessary to 

handle BNSF trains moving between Salt Lake City and Oakland.  UP/SP shall be reimbursed 

for providing such employees on a cost plus reasonable additives basis and for any incremental 

cost associated with providing employees such as lodging or crew transportation expense.  BNSF 

must also give UP/SP reasonable advance notice of its need for employees in order to allow 

UP/SP time to have adequate trained crews available.  All UP/SP employees engaged in or 

connected with the operation of BNSF’s trains shall, solely for purposes of standard joint facility 

liability, be deemed to be “sole employees” of BNSF.  If UP/SP adds to its labor force to comply 

with a request or requests from BNSF to provide employees, then BNSF shall be responsible for 

any labor protection, guarantees or reserve board payments for such incremental employees 

resulting from any change in BNSF operations or traffic levels. 

(i) UP/SP agree that their affiliate Central California Traction Company shall be

managed and operated so as to provide BNSF non-discriminatory access to industries on its line 

on the same and no less favorable basis as provided UP and SP.  

(j) If BNSF desires to operate domestic high cube double stacks over Donner Pass,

then BNSF shall be responsible to pay for the cost of achieving required clearances.  UP/SP shall 

pay BNSF one-half of the original cost of any such work funded by BNSF (including per annum 

interest thereon calculated in accordance with section 9(c)(v) of this Agreement) if UP/SP 
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subsequently decides to begin moving domestic high cube double stacks over this route.  If 

UP/SP initiates and funds the clearance program, then BNSF shall pay one half of the original 

cost (including per annum interest thereon calculated in accordance with section 9(c)(v) of this 

Agreement) at such time as BNSF begins to use the line for domestic high cube double stacks. 

(k) BNSF agrees to waive its right under Section 9 of the Agreement dated April 13,

1995, and agreements implementing that agreement to renegotiate certain compensation terms of 

such agreement in the event of a merger, consolidation or common control of SP by UP.  BNSF 

also agrees to waive any restrictions on assignment in the 1990 BN-SP agreement covering 

trackage rights between Kansas City and Chicago. 

2. I-5 Corridor

(a) UP/SP shall sell to BNSF UP’s line between Bieber and Keddie, CA. UP/SP shall

retain the right to use the portion of this line between MP 0 and MP 2 for the purpose of turning 

equipment.  UP/SP shall pay BNSF a normal and customary trackage rights charge for this right. 

(b) BNSF shall grant UP/SP overhead trackage rights on BN’s line between Chemult

and Bend, OR for rail traffic of all kinds, carload and intermodal, for all commodities. 

(c) The parties will, under the procedures established in Section 9(f) of this

Agreement, establish a proportional rate agreement incorporating the terms of the “Term Sheet 

for UP/SP-BNSF Proportional Rate Agreement Covering I-5 Corridor” attached hereto as 

Exhibit B. 

3. Southern California Access

(a) UP/SP shall grant access to BNSF to serve all “2-to-1” Shipper Facilities in

Southern California at the points listed on Exhibit A to this Agreement. 

(b) UP/SP shall grant to BNSF trackage rights on the following lines:

• UP’s line between Riverside and Ontario, CA; and
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• UP’s line between Basta, CA and Fullerton and La Habra, CA.

(c) The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement. 

(d) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(e) BNSF shall grant UP/SP overhead trackage rights on Santa Fe’s line between

Barstow (including both legs of the wye) and Mojave, CA. 

(f) Except as otherwise provided herein, the trackage rights and access rights granted

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall work with BNSF to facilitate access by BNSF to the Ports of Los

Angeles and Long Beach, CA.  Other than as legally precluded, UP/SP shall (a) extend the term 

of the present agreement dated November 21, 1981, to continue until completion of Alameda 

Corridor, (b) amend that agreement to apply to all carload and intermodal traffic, and (c) grant 

BNSF the right to invoke such agreement to provide loop service utilizing UP’s and Santa Fe’s 
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lines to the Ports at BNSF’s option to allow for additional operating capacity.  UP/SP’s 

commitment is subject to available capacity.  Any incremental capacity related projects 

necessary to accommodate BNSF traffic shall be the sole responsibility of BNSF. 

(h) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 3(d) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

4. South Texas Trackage Rights and Purchase 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• UP’s line between Ajax and San Antonio, TX; 
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• UP’s line between Houston (Algoa) and Brownsville, TX (with parity and

equal access to the Mexican border crossing at Brownsville);

• UP’s line between Odem and Corpus Christi, TX;

• UP’s line between Ajax and Sealy, TX;

• SP’s line between San Antonio and Eagle Pass, TX (with parity and equal

access to the Mexican border crossing at Eagle Pass);

• UP’s line between Craig Junction and SP Junction, TX (Tower 112) via

Track No. 2 through Fratt, TX;

• SP’s line between SP Junction (Tower 112) and Elmendorf, TX;

• SP's line in San Antonio between SP Tower 105 and SP Junction (Tower

112);

• Overhead Trackage Rights on SP’s Port Lavaca Branch, between Placedo

and Port Lavaca, TX, for the purpose of reaching a point of build-in/build-

out to/from Union Carbide Corporation’s (“UCC”) facility at North

Seadrift, TX. UP/SP shall permit BN/Santa Fe or UCC to construct and

connect to the Port Lavaca Branch, at their expense, a build-in/build-out

line. BN/Santa Fe or UCC shall have the right to purchase for net

liquidation value all or any part of the Port Lavaca Branch that UP/SP may

abandon;

• UP’s line between Kerr (connection to Georgetown RR) and Taylor, TX;

• Overhead Trackage Rights on UP’s line between Round Rock and

McNeil, TX for the purpose of interchanging with the Capital Metro

Transit Authority, its successors or agent;
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• UP’s line between Temple and Waco, TX;

• UP’s line between Temple and Taylor, TX;

• UP’s line between Taylor and Smithville,TX; and

• SP’s line between El Paso and Sierra Blanca, TX.

(b) The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement and City Public Service Board of San 

Antonio, Texas Elmendorf facilities listed on Exhibit A to this Agreement, (ii) any New Shipper 

Facility located subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to 

this Agreement, and (iii) any New Shipper Facility located subsequent to UP’s acquisition of 

control of SP on the Trackage Rights Lines.  BNSF shall also have the right to establish and 

exclusively serve intermodal and auto facilities at points listed on Exhibit A to this Agreement 

and at points identified or described in Section 8(i) of this Agreement.  BNSF shall also have the 

right to interchange with:  the Texas Mexican Railway Company at Corpus Christi and 

Robstown, TX; the Georgetown Railroad at Kerr; Transportacion Ferroviaria Mexicana (“TFM”) 

at Brownsville (Matamoros, Mexico); Ferrocarril Mexicano (“FXE”) at Eagle Pass; and the 

operator of SP’s former line between Giddings and Llano at McNeil, TX.  BNSF’s access and 

interchange rights at Corpus Christi and Brownsville shall be at least as favorable as SP had on 

September 25, 1995.  BNSF shall have direct access to the Port of Brownsville, the Brownsville 

and Rio Grande International Railroad, and the TFM.  UP will designate a yard in Brownsville 

for sale to BNSF at such time as BNSF establishes its own trackage rights operations into 

Brownsville and at such time as the connection between UP and SP as a part of the Brownsville 
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relocation project is completed.  In the event UP/SP determines to cease operations in the SP 

East Yard at San Antonio, TX, UP/SP will give first consideration to BNSF for taking over 

operation of the East Yard pursuant to a mutually-agreeable arrangement. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open 

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to Section 9(c)(v) of this Agreement.  The geographic limits within which (x) 

New Shipper Facilities shall be open to BNSF service at points listed on Exhibit A to this 

Agreement and (y) BNSF shall have the right to establish and exclusively serve intermodal and 
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auto facilities at points listed in Section 8(i) of and on Exhibit A to this Agreement shall 

generally correspond to the territory within which, prior to the merger of UP and SP, a new 

shipper or receiver could have constructed a facility that would have been open to service by 

both UP and SP either directly or through reciprocal switch.  Where switching districts have been 

established, such districts (as described in Section 9(g)) shall be presumed to establish these 

geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 4(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 
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(e) Except as otherwise provided herein, the trackage rights and access rights granted

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(f) In lieu of BNSF’s conducting actual trackage rights operations between Houston,

Corpus Christi, Harlingen and Brownsville, TX (including TFM interchange), UP/SP agrees, 

upon request by BNSF, to handle BNSF’s business on a haulage basis for the fee called for by 

Section 8(m) of this Agreement.  UP/SP shall accept, handle, switch and deliver traffic moving 

under haulage without any discrimination in promptness, quality of service, or efficiency in favor 

of comparable traffic moving in UP/SP’s account. 

(g) UP/SP shall sell to BNSF UP’s line between Dallas and Waxahachie, TX with UP

retaining trackage rights to exclusively serve local industries on the Dallas-Waxahachie line.   

(h) Upon the effectiveness of the trackage rights to Eagle Pass under this section,

BNSF’s right to obtain haulage services from UP/SP to and from Eagle Pass pursuant to the 

agreement between BNSF and SP dated April 13, 1995 and subsequent haulage agreement 

between those parties shall no longer apply, provided BNSF shall continue to have the right to 

use trackage at or near Eagle Pass as specified in that agreement for use in connection with 

trackage rights under this Agreement. 

5. Eastern Texas - Louisiana Trackage Rights and Purchase

(a) UP/SP shall grant to BNSF trackage rights on the following lines:

• SP’s line between Houston and Iowa Junction in Louisiana, which

trackage rights have been amended by the Term Sheet Agreement and the

TX-LA Line Sale Agreement implementing UP’s and BNSF’s joint

ownership of SP's line between Dawes, TX and Avondale, LA;
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• SP's line between Beaumont and Port Arthur, TX;

• SP’s line between Dayton and Baytown and East Baytown, TX;

• SP’s Channelview Spur which connects to the SP’s line between Houston

and Iowa Junction near Sheldon, TX for the purpose, inter alia, of

reaching a point of build-in/build-out to/from the facilities of Lyondell

Petrochemical Company and Arco Chemical Company at Channelview,

TX.  UP/SP shall permit BN/Santa Fe or one or both shippers to construct

and connect to SP’s Channelview Spur, at their expense, a build-in/build-

out line.  BN/Santa Fe or the shippers shall have the right to purchase for

net liquidation value all or any part of the Channelview Spur that UP/SP

may abandon;

• SP’s line between Mallard Junction and Harbor, LA;

• SP’s line near Avondale (SP MP 14.94 and West Bridge Junction (SP MP

9.97);

• UP’s Main Line No. 1 from UP MP 14.29 to MP 14.11 including

crossover to SP’s main line and UP’s MP 10.38 to MP 10.2; and

• UP’s line between West Bridge Junction (UP MP 10.2) and UP’s

Westwego, LA intermodal facility (approximately UP MP 9.2).

(b) The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-l” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 
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and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Lake Charles, Rose Bluff and West 

Lake, LA, and traffic of shippers open to SP and KCS at West Lake Charles.  BNSF shall also 

have the right to interchange with:  the Acadiana Railway Company at Crowley, LA; and the 

Louisiana & Delta Railroad, Inc. at Lafayette, Raceland and Schreiver, LA.  BNSF shall also 

have the right to interchange with and have access over the New Orleans Public Belt Railroad at 

West Bridge Junction, LA. 

(c) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement reciprocal switching where, at the time BNSF 

service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 
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UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 5(c) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 
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for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(e) UP/SP shall grant BNSF the right to use SP’s Bridge 5A at Houston, Texas. 

(f) Except as otherwise provided herein, trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(g) UP/SP shall sell to BNSF UP’s Main Line No. 1 between MP 14.11 and 10.38, 

UP’s Westwego intermodal terminal, SP’s old Avondale Yard (together with the fueling and 

mechanical facilities located thereon) as shown on Exhibit C; and SP’s Lafayette Yard.   

6. Houston, TX-Valley Junction, IL Trackage Rights 

(a) UP/SP shall grant to BNSF trackage rights on the following lines: 

• SP’s line between Houston, TX and Fair Oaks, AR via Cleveland and Pine 

Bluff, AR; 

• UP’s line between Fair Oaks and Bridge Junction, AR; 

• SP’s line between Brinkley and Briark, AR; 

• UP’s line between Pine Bluff and North Little Rock, AR  

• UP’s line between Houston and Valley Junction, IL via Palestine, TX; 

• SP’s line between Fair Oaks and Illmo, MO via Jonesboro, AR and Dexter 

Junction, MO; and 
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• UP’s line between Fair Oaks and Bald Knob, AR.

(b) In lieu of conducting actual operations between Pine Bluff and North Little Rock,

AR, UP/SP agrees, upon request of BNSF, to handle BNSF's business on a haulage basis for the 

fee called for by Section 8(m) of this Agreement. 

(c) BNSF shall have the right to transport unit coal trains (i) over the Trackage Rights

Lines to and from a point of build-in/build-out to and from Entergy Services, Inc.'s plant at 

White Bluff, AR if and when such a build-in/build-out line is constructed by an entity other than 

UP/SP to connect such plant with an SP line, and (ii) to and from Entergy Services, Inc.’s plant 

at White Bluff (1) by entering and exiting the Trackage Rights Lines at Jonesboro and Hoxie, 

AR, respectively, and/or (2) by utilization of BNSF's line via Memphis, TN. 

(d) The trackage rights granted under this section shall be bridge rights for the

movement of overhead traffic only, except for the local access specified herein.  BNSF shall 

receive access on such lines only to (i) “2-to-1” Shipper Facilities and Existing Transload 

Facilities at points listed on Exhibit A to this Agreement, (ii) any New Shipper Facility located 

subsequent to UP’s acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (iii) any New Shipper Facility located subsequent to UP’s acquisition of control of SP on the 

Trackage Rights Lines.  BNSF shall also have the right to establish and exclusively serve 

intermodal and auto facilities at points listed on Exhibit A to this Agreement and at points 

identified or described in Section 8(i) of this Agreement.  In addition to the other restrictions and 

limitations set forth herein, as to UP's and SP's lines between Memphis and Valley Junction, IL: 

(1) BNSF shall not have the right to enter or exit at intermediate points north of Bald Knob and

Fair Oaks, AR; and (2) BNSF traffic is limited to traffic that moves through, originates in, or 

terminates in Texas or Louisiana.  These two restrictions do not apply to traffic moving to or 
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from Shipper Facilities in the Houston-Memphis-St. Louis Corridor to which BNSF has access 

pursuant to this Section 6(d) or Section 8(i) below.  The two restrictions also do not apply to the 

traffic that BNSF is permitted to handle pursuant to the remaining provisions of this Section 6(d), 

which remains subject to all other conditions and restrictions.  BNSF shall also have the right to 

handle traffic of shippers open to all of UP, SP and KCS at Texarkana, TX/AR, and Shreveport, 

LA, to and from the Memphis BEA (BEA 73), but not including proportional, combination or 

Rule 11 rates via Memphis or other points in the Memphis BEA.  In the Houston-Memphis-St. 

Louis corridor, BNSF shall have the right to move some or all of its traffic via trackage rights 

over either the UP line or the SP line, at its discretion, for operating convenience.  BNSF shall 

also have the right to interchange:  with the Little Rock and Western Railway at Little Rock, AR; 

the Little Rock Port Authority at Little Rock, AR; KCS at Shreveport, LA and Texarkana, 

TX/AR, for movements of traffic originated by KCS at or delivered by KCS to shippers or 

receivers at Lake Charles, West Lake, or West Lake Charles, LA; with KCS (y) at Shreveport, 

LA for movements of loaded and empty coal trains moving to and from Texas Utilities Electric 

Company’s Martin Lake generating station, and (z) at Texarkana, TX/AR for movements of 

empty coal trains returning from Texas Utilities Electric Company’s Martin Lake generating 

station; and with the Texas Northeastern Railroad at Texarkana, TX for the sole purpose of 

moving BNSF traffic to and from Shipper Facilities at Defense, TX.  

(e) Access to Shipper Facilities at points listed on Exhibit A to this Agreement open

to BNSF shall be direct or through reciprocal switch, or, with UP/SP's prior agreement, through a 

third party contractor.  Access to New Shipper Facilities open to BNSF on the Trackage Rights 

Lines shall be (i) direct; (ii) with UP/SP's prior agreement, through haulage for the shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 
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initiating service to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is then obligated to construct 

pursuant to this Agreement or the trackage rights agreements executed pursuant to Section 9(f) of 

this Agreement; (iii) with UP/SP’s prior agreement, reciprocal switching where, at the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the turnout to the facility is to be located; or (iv) with UP/SP’s 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, that in no case shall UP/SP be required to initiate any 

new local service or increase its level of service to accommodate the level of service proposed by 

BNSF.  New Shipper Facilities open to BNSF under this Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement.  The geographic limits 

within which (x) New Shipper Facilities shall be open to BNSF service at points listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 

intermodal and auto facilities at points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open to 

service by both UP and SP either directly or through reciprocal switch.  Where switching 

districts have been established, such districts (as described in Section 9(g)) shall be presumed to 

establish these geographic limitations. 

(f) At least forty-five (45) days before initiating service to (i) a Shipper Facility open

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of this Agreement, or (ii) 
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any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 6(e) above, of the manner by which it proposes such service be provided and 

the specifics of its operating plan over UP/SP trackage.  Within thirty (30) days of its receipt of 

BNSF’s proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF’s plan.  UP’s approval of such plan shall not be unreasonably withheld.  In the event UP 

disapproves of BNSF’s proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP.   If UP approves BNSF’s plan but establishes conditions on that 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP.  BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to change its election; PROVIDED, HOWEVER, that 

BNSF shall not change any such election more often than once every five (5) years.  BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(g) Except as otherwise provided herein, the trackage rights and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodal, for all 

commodities. 

(h) BNSF shall grant to UP/SP overhead trackage rights on BN’s line between West 

Memphis and Presley Junction, AK.  UP/SP shall be responsible for upgrading this line as 

necessary for its use.  If BNSF uses this line for overhead purposes to connect its line to the 

trackage rights lines, BNSF shall share in one-half of the upgrading cost. 

7. St. Louis Area Coordinations 

(a) UP/SP agree to cooperate with BNSF to facilitate efficient access by BNSF to 

other carriers at and through St. Louis via The Alton & Southern Railway Company ("A&S").  If 
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BNSF requests, UP/SP agree to construct or cause to be constructed for the use of both BNSF 

and UP/SP a faster connection between the BN and UP lines at Grand Avenue in St. Louis, MO 

and a third track from Grand Avenue to near Gratiot Street Tower at the sole cost and expense of 

BNSF.  Upon completion of such construction, UP/SP shall grant to BNSF overhead trackage 

rights on UP’s line between Grand Avenue and Gratiot Street. 

(b) UP wishes to secure dispatching authority for the MacArthur Bridge across the

Mississippi River at St. Louis.  Dispatching is currently controlled by the Terminal Railroad 

Association of St. Louis ("TRRA").  BNSF agrees that it will cause its interest on the TRRA 

Board or any shares it owns in the TRRA to be voted in favor of transferring dispatching control 

of the MacArthur Bridge to UP if such matter is presented to the TRRA Board or its shareholders 

for action.  Such dispatching shall be performed in a manner to ensure that all users are treated 

equally. 

(c) If BNSF desires to use the A&S Gateway Yard, upon transfer of MacArthur

Bridge dispatching to UP, UP/SP shall assure that charges assessed by the A&S to BNSF for use 

of Gateway Yard are equivalent to those assessed other non-owners of A&S. 

(d) UP/SP and BNSF agree to provide each other reciprocal detour rights between

Bridge Junction-West Memphis and St. Louis in the event of flooding, subject to the availability 

of sufficient capacity to accommodate the detour. 

(e) UP/SP shall provide BNSF Overhead Trackage Rights over UP/SP's Jefferson

City Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facility at Labadie.  BNSF shall have the right to serve all 

“2-to-1” Shipper Facilities, New Shipper Facilities and Existing Transload Facilities at Labadie. 
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8. Additional Rights

(a) UP/SP shall grant BNSF overhead trackage rights on SP’s line between

Richmond and Oakland, CA for rail traffic of all kinds, carload and intermodal, for all 

commodities to enable BNSF to connect via SP’s line with the Oakland Terminal Railroad 

(“OTR”) and to access the Oakland Joint Intermodal Terminal (“JIT”), or similar public 

intermodal facility, at such time as the JIT is built.  BNSF shall pay 50% of the cost (up to 

$2,000,000 maximum) for upgrading to mainline standards and reverse signaling of SP’s No. 1 

track between Emeryville (MP 8) and Stege, CA (MP 13.1).  Compensation for these trackage 

rights shall be at the rate of 3.48 mills per ton mile for business moving in the “I-5 Corridor,” 3.1 

mills per ton mile on all other carload and intermodal business, and 3.0 mills per ton mile for 

bulk business (as defined in Section 9(a) of this Agreement) escalated in accordance with the 

provisions of Section 12 of this Agreement.  UP/SP shall assess no additional charges against 

BNSF for access to the JIT and the OTR. 

(b) BNSF shall waive any payment by UP/SP of the Seattle Terminal 5 access charge.

(c) BNSF shall grant to UP overhead trackage rights on BN’s line between Saunders,

WI and access to the MERC dock in Superior, WI. 

(d) BNSF shall grant UP the right to use the Pokegama connection at Saunders, WI

(i.e., the southwest quadrant connection at Saunders including the track between BN MP 10.43 

and MP 11.14). 

(e) BNSF shall waive SP’s requirement to pay any portion of the Tehachapi tunnels

clearance improvements pursuant to the 1993 Agreement between Santa Fe and SP. 

(f) BNSF shall allow UP to exercise its rights to use the Hyundai lead at Portland

Terminal 6 without any contribution to the cost of constructing such lead. 
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(g) BNSF shall allow UP/SP to enter or exit SP’s Chicago-Kansas City-Hutchinson

trackage rights at Buda, Earlville, and west of Edelstein, IL.  UP/SP shall be responsible for the 

cost of any connections required. 

(h) BNSF will amend the agreement dated April 13, 1995, between BNSF and SP to

allow UP/SP to enter and exit Santa Fe’s line solely for the purposes of permitting UP/SP or its 

agent to pick up and set out interchange business, including reciprocal switch business at 

Newton, KS, and switching UP industries at that point. 

(i) It is the intent of the parties that this Agreement result in the preservation of

competition by two rail carriers for (a) all “2-to-1” Shipper Facilities at points listed on Exhibit A 

to this Agreement and (b) all other shippers who had direct competition or competition by means 

of siting, transload or build-in/build-out from only UP and SP pre-merger. 

The parties recognize that some “2-to-1” Shipper Facilities, Existing Transload Facilities, 

and New Shipper Facilities at “2-to-1” Points will not be able to avail themselves of BNSF 

service by virtue of the trackage rights and line sales contemplated by this Agreement.  For 

example, “2-to-1” Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities 

located at points between Niles Junction and the end of the joint track near Midway (including 

Livermore, CA, Pleasanton, CA, Radum, CA, and Trevarno, CA), Lyoth, CA, Lathrop, CA, 

Turlock, CA, South Gate, CA, Tyler, TX, Defense, TX, College Station, TX, Great Southwest, 

TX, Victoria, TX, Sugar Land, TX, points on the former Galveston, Houston & Henderson 

Railroad served only by UP and SP, Opelousas, LA and Herington, KS are not accessible under 

the trackage rights and line sales covered by this Agreement.  Accordingly, UP/SP and BNSF 

agree to enter into arrangements under which, through trackage rights, haulage, ratemaking 

authority or other mutually acceptable means, BNSF will be able to provide competitive service 
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to “2-to-1” Shipper Facilities, Existing Transload Facilities, and New Shipper Facilities at the 

foregoing points and at other “2-to-1” Points not along a Trackage Rights Line.  

(j) BNSF shall have the right to interchange with any short-line railroad which, prior 

to the Effective Date of this Agreement, could interchange with both UP and SP and no other 

railroad.   

(k) BNSF shall also have the right to interchange with any short-line railroad that 

constructs a new line to and establishes an interchange on a Trackage Rights Line subsequent to 

UP's acquisition of control of SP; PROVIDED, HOWEVER, that the short-line railroad must be 

a Class II or Class III railroad neither owned nor operated by BNSF or any BNSF affiliate.  In 

addition, the new rail line must be either (i) an extension of an existing Class II or Class III 

carrier that does not connect with UP or (ii) a new Class II or Class III carrier.  BNSF shall not 

be entitled to interchange traffic with a Class II or Class III carrier  at such a new interchange on 

a Trackage Rights Line if the traffic originates or terminates at a Shipper Facility that is now 

served solely by UP unless the Shipper Facility qualifies as a New Shipper Facility or unless the 

new line qualifies as a build-in or build-out under this Agreement. 

(l) In addition to the right to serve build-in/build-out lines specified in Sections 4(a), 

5(a) and 6(c) of this Agreement, BNSF shall have the right to serve a new build-in/build-out line 

constructed to reach a facility that was, prior to September 11, 1996, solely served by either UP 

or SP and would be open to two railroad service upon construction of the build-in/build-out line 

(i) to a point on lines owned by SP on September 11, 1996, in the case of facilities solely served 

by UP, or (ii) to a point on lines owned by UP on September 11, 1996, in the case of facilities 

solely served by SP.  UP shall grant BNSF Overhead Trackage Rights necessary for BNSF to 

reach the build-in/build-out line.  The routing of such trackage rights shall seek to minimize the 
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operating inconvenience to UP, consistent with ensuring that BNSF can provide competitive 

service. 

(m) Where this Agreement authorizes BNSF to utilize haulage to provide service, the

fee for such haulage shall be $.50 per car mile plus a handling charge to cover handling at the 

haulage junction with BNSF and to or from a connecting railroad or third party contract switcher.  

The handling charge shall be $50 per loaded or empty car for intermodal and carload and $25 per 

loaded or empty car for unit trains with unit train defined as 67 cars or more of one commodity 

in one car type moving to a single destination and consignee.  UP/SP shall bill BNSF the $50 per 

car handling charge for all cars and, upon receipt of appropriate documentation from BNSF 

demonstrating that business assessed the $50 per car handling fee was a unit train, adjust prior 

billings by $25 per car for each car BNSF demonstrates to have been eligible for the $25 per car 

handling charge for unit trains.  Where UP/SP is providing reciprocal switching services to 

BNSF at “2-to-1” Shipper Facilities as provided for in Section 9(i) of this Agreement, the per car 

handling charge shall not be assessed at the point where such reciprocal switch charge is 

assessed.  The haulage fee and handling charge set forth above as of September 25, 1995, shall 

be adjusted upwards or downwards in accordance with Section 12 of this Agreement. 

(n) In the event, for any reason, any of the trackage rights granted under this

Agreement cannot be implemented because of the lack of sufficient legal authority to carry out 

such grant, then UP/SP shall be obligated to provide an alternative route or routes, or means of 

access of commercially equivalent utility at the same level of cost to BNSF as would have been 

provided by the originally contemplated rights. 

(o) In the event UP determines to terminate or not renew a lease to an Existing

Transload Facility to which BNSF gained access as a result of this Agreement or the conditions 
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imposed on the UP/SP merger and BNSF has previously entered into a contract to provide 

transportation services to the Existing Transload Facility, UP shall extend the lease for the 

remaining period of such transportation contract or for a period not to exceed 24 months, 

whichever period is shorter. 

9. Trackage Rights - General Provisions

(a) The compensation for operations under this Agreement shall be set at the levels

shown in the following table as subsequently indexed under the 1995 Agreement: 

Table I 
Trackage Rights Compensation 

(mills per ton-mile) 

Keddie-Stockton/Richmond All Other Lines 

Intermodal and Carload 3.48 3.1 
Bulk (67 cars or more of 3.0 3.0 
     one commodity in one 
     car type) 

These rates shall apply to all equipment moving in a train consist including locomotives. 

The rates shall be escalated in accordance with the procedures described in Section 12 of this 

Agreement.  The owning line shall be responsible for maintenance of its line in the ordinary 

course including rail relay and tie replacement.  The compensation for such maintenance shall be 

included in the mills per ton mile rates received by such owning line under this Agreement. 

(b) BNSF and UP/SP will conduct a joint inspection to determine necessary

connections and sidings or siding extensions associated with connections, necessary to 

implement the trackage rights granted under this Agreement.  The cost of such facilities shall be 

borne by the party receiving the trackage rights which such facilities are required to implement. 

Either party shall have the right to cause the other party to construct such facilities.  If the 

owning carrier decides to utilize such facilities constructed by it for the other party, it shall have 
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the right to do so upon payment to the other party of one-half (½) the original cost of 

constructing such facilities. 

(c) Capital expenditures on the Trackage Rights Lines and on lines over which BNSF

is granted Overhead Trackage Rights will be handled as follows: 

(i) UP/SP shall bear the cost of all capacity improvements that are necessary

to achieve the benefits of its merger as outlined in the application filed

with the ICC for authority for UP to control SP.  The operating plan filed

by UP/SP in support of the application shall be given presumptive weight

in determining what capacity improvements are necessary to achieve these

benefits.

(ii) Any capacity improvements other than those covered by subparagraph (i)

above shall be shared by the parties based upon their respective usage of

the line in question, except as otherwise provided in subparagraph (iii)

below.  That respective usage shall be determined by the 12 month period

prior to the making of the improvement on a gross ton mile basis.

(iii) For 18 months following UP’s acquisition of control of SP, BNSF shall

not be required to share in the cost of any capital improvements under the

provision of subparagraph (ii) above.

(iv) BNSF and UP/SP agree that a capital reserve fund of $25 million, funded

out of the purchase price listed in Section 10 of this Agreement, shall be

established.  This capital reserve fund shall, with BNSF’s prior consent

which will not unreasonably be withheld, be drawn down to pay for

capital projects on the Trackage Rights Lines that are required to
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accommodate the operations of both UP/SP and BNSF on those lines, but 

in any event shall not be used for expenditures covered by subparagraph 

(i) above.  Any disputes over whether a project is required to

accommodate the operation of both parties shall be referred to binding 

arbitration under Section 15 of this Agreement. 

(v) If both UP/SP and BNSF intend to serve New Shipper Facilities located

subsequent to UP’s acquisition of control of SP as authorized by Sections

1(b), 3(c), 4(b), 5(b), 6(d), and 8(i) of this Agreement, they shall share

equally in any capital investment in such connections and sidings and

siding extensions or other support facilities required by both UP and

BNSF to provide rail service to such New Shipper Facility.  If only one

railroad initially provides such service, the other railroad may elect to

provide service at a later date, but only after paying to the railroad initially

providing such service 50% of any capital investment (including per

annum interest thereon) made by the railroad initially providing rail

service to the New Shipper Facility.  Per annum interest shall be at a rate

equal to the average paid on 90-day Treasury Bills of the United States

Government as of the date of completion until the date of use by the other

railroad commences.  Per annum interest shall be adjusted annually on the

first day of the twelfth (12th) month following the date of completion and

every year thereafter on such date, based on the percentage increase or

decrease, in the average yield of 30-year U.S. Treasury Notes for the prior

year compared to their average yield in first year of completion of the
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access to such industry or industries.  Each annual adjustment shall be 

subject, however, to a “cap” (up or down) of two percentage points more 

or less than the prior year’s interest rate. 

(d) Subject to the terms of the Dispatching Protocols attached hereto as Exhibit D and

incorporated herein, the management and operation of the lines over which the parties have 

granted trackage rights to each other pursuant to this Agreement (“Joint Trackage”) shall be 

under the exclusive direction and control of the owning carrier, and the owning carrier shall have 

the otherwise unrestricted power to change the management and operations on and over Joint 

Trackage as in its judgment may be necessary, expedient or proper for the operations thereof 

intended.  Trains of the parties utilizing Joint Trackage shall be given equal dispatch without any 

discrimination in promptness, quality of service, or efficiency in favor of comparable traffic of 

the owning carrier.  Trains operating in the Houston terminal shall be routed over the most 

efficient routes as necessary to avoid delays and congestion, even routes over trackage over 

which the operating carrier has no operating rights. 

The owning carrier shall keep and maintain the Joint Trackage at no less than the track 

standard designated in the current timetable for the applicable lines subject to the separate 

trackage rights agreement.  The parties agree to establish a joint service committee to regularly 

review operations over the Joint Trackage lines. 

In the event the owning carrier determines to sell or remove from service a Joint 

Trackage line and/or any associated facilities, the owning carrier shall provide the other carrier 

with reasonable written notice of such determination.  Any such sale to a third party shall be 

expressly made subject to the terms and conditions of this Agreement, and the owning carrier 
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shall remain responsible as to the obligations imposed on it herein in the event the third party 

purchaser does not fulfill those obligations. 

(e) Each party shall be responsible for any and all costs relating to providing

employee protection benefits, if any, to its employees prescribed by law, governmental authority 

or employee protective agreements where such costs and expenses are attributable to or arise by 

reason of that party’s operation of trains over Joint Trackage.  To the extent that it does not 

violate existing agreements, for a period of three years following acquisition of control of SP by 

UP, BNSF and UP/SP shall give preference to each other’s employees when hiring employees 

needed to carry out trackage rights operations or operate lines being purchased.  The parties shall 

provide each other with lists of available employees by craft or class to whom such preference 

shall be granted.  Nothing in this Section 9(e) is intended to create an obligation to hire any 

specific employee. 

(f) The trackage rights grants described in this Agreement and the purchase and sale

of line segments shall be included in separate trackage rights and line sale agreement documents 

respectively of the kind and containing such provisions as are normally and customarily utilized 

by the parties, including exhibits depicting specific rail line segments, and other provisions 

dealing with maintenance, improvements, and liability, subject to more specific provisions 

described for each grant and sale contained in this Agreement and the general provisions 

described in this section.  BNSF and UP/SP shall elect which of their constituent railroads shall 

be a party to each such trackage rights agreement and line sale and shall have the right to assign 

the agreement among their constituent railroads.  The parties shall use their best efforts to 

complete such agreements by June 1, 1996.  If agreement is not reached by June 1, 1996 either 

party may request that any outstanding matters be resolved by binding arbitration with the 
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arbitration proceeding to be completed within sixty (60) days of its institution.  In the event such 

agreements are not completed by the date the grants of such trackage rights are to be effective, it 

is intended that operations under such grants shall be commenced and governed by this 

Agreement. 

(g) All locations referenced herein shall be deemed to include all areas within the

switching limits of the location designated by tariff, clarified to the extent necessary by publicly-

available information, in effect as of September 25, 1995, and access to such locations shall 

include the right to locate and serve new auto and intermodal facilities at such locations.   

(h) The tenant carrier on the Joint Trackage shall have the right to construct, or have

constructed for it, for its sole use exclusively owned or leased facilities, including, without 

limitation, automobile and intermodal facilities, storage in transit facilities, team tracks and yards 

along the Joint Trackage pursuant to the following terms and conditions: 

(i) The party wishing to construct such exclusively owned facilities for its

sole use shall submit its plans to the other party for its review and

approval, which approval shall not be unreasonably withheld or delayed;

(ii) In the case of the construction of team tracks and ancillary facilities,

including loading facilities and necessary track connections, the parties

shall work cooperatively with each other to enable such construction;

(iii) Such exclusively owned or leased and used facilities shall not (i) impair

the other party's use of the Joint Trackage, (ii) prevent or unduly hinder

the other party's access to existing or future customers or facilities served

from the Joint Trackage, or (iii) impair access to other exclusively owned

facilities then in existence; and
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(iv) If jointly owned or leased and used property is to be used for the

construction of such exclusively owned or leased and used facilities, the

party so constructing such exclusively owned or leased and used facilities

shall reimburse the other party for its ownership of the jointly owned

property so utilized at 50% of its then current fair market value.  If the

tenant carrier uses property of the owning carrier for the construction of

exclusively owned or leased and used facilities, the tenant carrier shall

reimburse the owning carrier for its ownership of the property at 100% of

its then current fair market value.

(i) Where UP/SP provides reciprocal switching services to BNSF under this

Agreement, UP/SP will do so at a rate of no more than $130 per car as of September 25, 1995, 

adjusted pursuant to Section 12 of this Agreement, and all such reciprocal switching services 

shall be provided on an impartial basis.  In the event BNSF's access to a Shipper Facility 

pursuant to this Agreement is effected by means of a third party contractor, (i) any associated 

third party switch fee shall be paid by UP/SP, (ii) BNSF shall pay to UP/SP the applicable 

reciprocal switch fee established between the parties to this Agreement, and (iii) BNSF shall 

neither be entitled to become an assignee of UP/SP nor become eligible to enter into a separate 

agreement with the shipper so served.   

(j) It is the intent of the parties that BNSF shall, where sufficient volume exists, be

able to utilize its own terminal facilities for traffic handled by BNSF under the terms of this 

Agreement.  These locations include Salt Lake City, Ogden, Brownsville and San Antonio, and 

other locations where such volume develops.  Facilities or portions thereof presently utilized by 

UP or SP at such locations shall be acquired from UP/SP by lease or purchase at normal and 
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customary charges.  Upon request of BNSF and subject to availability and capacity, UP/SP shall 

provide BNSF with terminal support services including fueling, running repairs and switching. 

UP/SP shall also provide intermodal terminal services at Salt Lake City, Reno, and San Antonio. 

UP/SP shall be reimbursed for such services at UP’s normal and customary charges.  Where 

terminal support services are not required, BNSF shall not be assessed additional charges for 

train movements through a terminal.  BNSF shall also have equal access, along with UP/SP, to 

all SP Gulf Coast storage in transit facilities (“SIT”) (i.e., those SP facilities at Dayton, East 

Baytown, and Beaumont, TX), on economic terms no less favorable than the terms of UP/SP’s 

access, for storage in transit of traffic handled by BNSF under the terms of this Agreement, 

including, but not limited to, traffic to or from Shipper Facilities to which BNSF gained access 

under the terms of this Agreement.  UP/SP agree to work with BNSF to locate additional SIT 

facilities on the Trackage Rights Lines and on lines over which BNSF is granted Overhead 

Trackage Rights to serve a build-in/build-out line as necessary. 

(k) BNSF may, subject to UP/SP’s consent,  use agents for limited feeder service on

the Trackage Rights Lines and on lines over which BNSF is granted Overhead Trackage Rights 

to serve a build-in/build-out line. 

(l) BNSF shall have the right to inspect the UP and SP lines over which it obtains

trackage rights under this Agreement and require UP/SP to make such improvements under this 

section as BNSF deems necessary to facilitate its operations at BNSF’s sole expense.  Any such 

inspection must be completed and improvements identified to UP/SP within one year of the 

effectiveness of the trackage rights. 

(m) BNSF shall have the right to connect, for movement in all directions, with its

present lines (including existing trackage rights) at points where its present lines (including 
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existing trackage rights) intersect with Trackage Rights Lines or lines it will purchase pursuant to 

this Agreement.  UP/SP shall have the right to connect, for movement in all directions, with its 

present lines (including existing trackage rights) at points where its present lines (including 

existing trackage rights) intersect with lines over which it will receive trackage rights pursuant to 

this Agreement.  BNSF shall also have the right, at the option of the City Public Service Board of 

San Antonio, TX, to connect for movement to and from Elmendorf, TX, where BNSF's trackage 

rights granted pursuant to this Agreement intersect at SP Junction (Tower 112) with the existing 

trackage rights SP has granted to City Public Service Board of San Antonio, TX. 

(n) In the event UP/SP institute directional operations over any Trackage Rights Line

or on lines over which BNSF is granted Overhead Trackage Rights, (i) UP/SP shall provide 

BNSF with reasonable notice of the planned institution of such operations and shall adjust, as 

appropriate, the trackage rights granted to BNSF pursuant to this Agreement so as to avoid 

impairing BNSF’s ability to provide competitive service on a Trackage Rights Line, and (ii) 

BNSF shall operate in accordance with the flow of traffic established by such directional 

operation; PROVIDED, HOWEVER, that any rights granted to BNSF as a result of UP/SP's 

institution of directional operations shall be Overhead Trackage Rights only, and PROVIDED 

FURTHER that BNSF shall have the right, on any Trackage Rights Line over which directional 

operations have been instituted (including lines on which BNSF received Overhead Trackage 

Rights to serve a point listed or described in Section 8(i) of this Agreement or a build-in/build-

out line), to operate against the flow of traffic if it is reasonably necessary to do so for BNSF to 

provide competitive service to shippers on the line which are accessible to BNSF (including 

service to New Shipper Facilities and build-in/build-out lines) over such line including but not 
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limited to circumstances where UP operates against the flow of traffic with trains of the same or 

similar type for the same shipper(s) or for shipper(s) in the same general area. 

10. Compensation for Sale of Line Segments

(a) BNSF shall pay UP/SP the following amounts for the lines it is purchasing

pursuant to this Agreement: 

Line Segment Purchase Price 

Keddie-Bieber $ 30 million

Dallas-Waxahachie    20 million 

Iowa Jct.-Avondale MP 16.9 
       (includes UP’s Westwego 
       intermodal yard; SP’s 
       old Avondale yard; 
       and SP’s Lafayette yard) 

 100 million 

(b) The purchase shall be subject to the following terms:

(i) the condition of the lines at closing shall be at least as good as their

current conditions as reflected in the current timetable and slow orders

(slow orders to be measured by total mileage at each level of speed

restrictions).

(ii) includes track and associated structures together with right-of-way and

facilities needed for operations.

(iii) indemnity for environmental liabilities attributable to UP/SP’s prior

operations.

(iv) standard provisions for sales of this nature involving title, liens,

encumbrances other than those specifically reserved or provided for by

this Agreement.
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(v) assignment of associated operating agreements (road crossings, crossings 

for wire and pipelines, etc.). Non-operating agreements shall not be 

assigned. 

(vi) removal by UP/SP, from a conveyance, within 60 days of the closing of 

any sale, of any non-operating real property without any reduction in the 

agreed upon purchase price. 

(vii) the purchase will be subject to easements or other agreements involving 

telecommunications, fiber optics or pipeline rights or operations in effect 

at the time of sale. 

BNSF shall have the right to inspect the line segments and associated property to be sold 

and records associated therewith for a period of ninety days from the Effective Date of this 

Agreement to determine the condition and title of such property.  At the end of such period, 

BNSF shall have the right to decline to purchase any specific line segment or segments.  In such 

event, UP/SP shall grant BNSF overhead trackage rights on any such segment with 

compensation to be paid, in the case of Avondale-Iowa Junction on the basis of the charges set 

forth in Section 9(a) of this Agreement, and in the case of Keddie-Bieber on a typical joint 

facility basis with maintenance and operating costs to be shared on a usage basis (gross ton miles 

used to allocate usage) and annual interest rental equal to the depreciated book value times the 

then current cost of capital as determined by the ICC times a usage basis (gross ton miles).  In 

the case of Dallas-Waxahachie, operations would continue under the existing trackage rights 

agreement. 

(c) Prior to closing the sale of SP’s Iowa Jct.-Avondale line (the “IJA Line”), 

representatives of UP/SP and BNSF shall conduct a joint inspection of the IJA Line to consider 
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whether its condition at closing meets the standard established in Section 10(b)(i) of this 

Agreement.  If the representatives of the parties are unable to agree that the condition of the IJA 

Line meets this standard, then BNSF shall place $10.5 million of the purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall take place.  After closing the parties 

shall mutually select an independent third party experienced in railroad engineering matters (the 

“Arbitrator”) who shall arbitrate the dispute between the parties as to whether the condition of 

the IJA Line is in compliance with Section 10(b)(i) of this Agreement.  Arbitration shall be 

conducted pursuant to Section 15 subject to the foregoing qualification that the Arbitrator be 

experienced in railroad engineering matters.  If the Arbitrator finds the IJA Line is below the 

standard, the Arbitrator shall determine the amount (which shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out of the escrow fund to BNSF with the balance, if any, paid to UP/SP.  Any amount so paid to 

BNSF out of the escrow fund to bring the IJA Line into compliance with the standard shall be 

used by BNSF exclusively to that end (or to reimburse BNSF for funds previously expended to 

that end) and UP/SP shall not, as a tenant on the IJA Line be billed for any work undertaken by 

BNSF pursuant to the provisions of this Section 10(c). 

11. Term

This Agreement shall be effective upon execution (which occurred on September 25,

1995) (the “Effective Date”) for a term of ninety-nine years, PROVIDED, HOWEVER, that the 

grants of rights under Section 1 through 8 shall be effective only upon UP’s acquisition of 

control of SP, and provided further that BNSF may terminate this Agreement by notice to UP/SP 

given before the close of business on September 26, 1995, in which case this Agreement shall 

have no further force or effect.  This Agreement and all agreements entered into pursuant or in 

relation hereto shall terminate, and all rights conferred pursuant thereto shall be canceled and 
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deemed void ab initio, if, in a Final Order, the application for authority for UP to control SP has 

been denied or has been approved on terms unacceptable to the applicants, PROVIDED, 

HOWEVER, that if this Agreement becomes effective and is later terminated, any liabilities 

arising from the exercise of rights under Sections 1 through 8 during the period of its 

effectiveness shall survive such termination.  For purposes of this Section 11, “Final Order” shall 

mean an order of the STB, any successor agency, or a court with lawful jurisdiction over the 

matter which is no longer subject to any further direct judicial review (including a petition for 

writ of certiorari) and has not been stayed or enjoined. 

12. Adjustment of Charges 

All trackage rights charges under this Agreement shall be subject to adjustment upward 

or downward July 1 of each year by the difference in the two preceding years in UP/SP’s system 

average URCS costs for the categories of maintenance and operating costs covered by the 

trackage rights fee.  “URCS costs” shall mean costs developed using the Uniform Rail Costing 

System.  

The rates for reciprocal switching services established in Section 9(i) and for haulage 

service established in Section 8(m) shall be adjusted upward or downward each July I of each 

year to reflect fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not 

adjusted for changes in productivity (“RCAF-U”) published by the Surface Transportation Board 

or successor agency or other organizations.  In the event the RCAF-U is no longer maintained, 

the parties shall select a substantially similar index and, failing to agree on such an index, the 

matter shall be referred to binding arbitration under Section 15 of this Agreement. 

The parties will agree on appropriate adjustment factors if not covered herein for 

switching, haulage and other charges. 
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Upon every fifth anniversary of the effective date of this Agreement, either party may 

request on ninety (90) days notice that the parties jointly review the operation of the adjustment 

mechanism and renegotiate its application.  If the parties do not agree on the need for or extent of 

adjustment to be made upon such renegotiation, either party may request binding arbitration 

under Section 15 of this Agreement.  It is the intention of the parties that rates and charges for 

trackage rights and services under this Agreement reflect the same basic relationship to operating 

costs as upon execution of this Agreement (September 25, 1995). 

13. Assignability

This Agreement and any rights granted hereunder may not be assigned in whole or in part

without the prior consent of the other parties except as provided in this section.  No party may 

permit or admit any third party to the use of all or any of the trackage to which it has obtained 

rights under this Agreement, nor under the guise of doing its own business, contract or make any 

arrangement to handle as its own trains, locomotives, cabooses or cars of any such third party 

which in the normal course of business would not be considered the trains, locomotives, 

cabooses or cars of that party.  In the event of an authorized assignment, this Agreement and the 

operating rights hereunder shall be binding upon the successors and assigns of the parties.  This 

Agreement may be assigned by either party without the consent of the other only as a result of a 

merger, corporate reorganization, consolidation, change of control or sale of substantially all of 

its assets. 

14. Government Approvals

The parties agree to cooperate with each other and make whatever filings or applications,

if any, are necessary to implement the provisions of this Agreement or of any separate 

agreements made pursuant to Section 9(f) and whatever filings or applications may be necessary 

to obtain any approval that may be required by applicable law for the provisions of such 

Exhibit B 
Page 50 of 68



47 

agreements.  BNSF agrees not to oppose the primary application or any related applications in 

Finance Docket No. 32760 (collectively the “control case”), and not to seek any conditions in the 

control case, not to support any requests for conditions filed by others, and not to assist others in 

pursuing their requests.  BNSF shall remain a party in the control case, but shall not participate 

further in the control case other than to support this Agreement, to protect the commercial value 

of the rights granted to BNSF by this Agreement, and to oppose requests for conditions by other 

parties which adversely affect BNSF; PROVIDED, HOWEVER, that BNSF agrees to reasonably 

cooperate with UP/SP in providing testimony to the ICC necessary to demonstrate that this 

Agreement and the operations to be conducted thereunder shall provide effective competition at 

the locations covered by the Agreement.  UP/SP agree to support this Agreement and its 

implementation and warrant that it has not entered into agreements with other parties granting 

rights to other parties granted to BNSF under this Agreement.  UP/SP agree to ask the ICC to 

impose this Agreement as a condition to approval of the control case.  During the pendency of 

the control case, UP and SP shall not, without BNSF’s written consent, enter into agreements 

with other parties which would grant rights to other parties granted to BNSF or inconsistent with 

those granted to BNSF under this Agreement which would substantially impair the overall 

economic value of rights to BNSF under this Agreement. 

15. Arbitration

Except as otherwise provided by any decision of the STB or by separate agreement,

unresolved disputes and controversies concerning any of the terms and provisions of this 

Agreement or the application of charges hereunder shall be submitted for binding arbitration 

under Commercial Arbitration Rules of the American Arbitration Association which shall be the 

exclusive remedy of the parties. 
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16. Further Assurances 

The parties agree to execute such other and further documents and to undertake such acts 

as shall be reasonable and necessary to carry out the intent and purposes of this Agreement. 

17. No Third Party Beneficiaries 

This Agreement is intended for the sole benefit of the signatories to this Agreement.  

Nothing in this Agreement is intended or may be construed to give any person, firm, corporation 

or other entity, other than the signatories hereto, their permitted successors and permitted 

assigns, and their affiliates any legal or equitable right, remedy or claim under this Agreement. 

 
UNION PACIFIC RAILROAD COMPANY 

 
By:  
Title:  

 
 

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

 
By:  
Title:  
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Exhibits to Restated and Amended BNSF Settlement Agreement 

Exhibit A - List of ''2-to- l '' Points 

Exhibit B -- Te1m Sheet for UP/SP-BNSF Proportional Rate _A.greement Covering I-5 
Corridor 

ExhibitC-SchematicdrawingofUP'sMainLineNo. l betweenMP 14.11 and 10.38, 
UP's Westwego inte1modal te11ninal, and SP's old Avondale Yard (together with the fueling and 
mechanical facilities located thereon) 

Exhibit D -- Dispatching Protocols 

Exhibit E -- ''2-to-1 Point Identification Protocol'' 

Exhibit F -- Overhead Trackage Rights Lines 
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EXHIBIT A 

LIST OF "2-T0 -1" l'O TS 

Points Rei'er=:! lo in Section l(b) 

Provo UT 
Sall Lake Ci!}' UT 
Ogdlln 
Ironton UT 
Ciaiex UT 
PfoneerITT 
C.artieldfSmeUer/Magna ITT {access to K=econ private milw:iy} 
Gene1e.i trr 
Clearneld UT 
Woods Cross UT 
RdiooUT 
Ev11m1UT 
Little Moutain UT 
Weber Industrial Park UT 
Nonh S.1U .Lake Cily UT 
Amlrrican Fork UT 
Orem UT 
Points ott p.tlred track from Weso NV to Al!12.0n NV 
Reno NV (only .iiltermodal, auromoti"e [BNSF must 1Mnblish 1t5 own 

aut:omo!i~e fac ility], lr,u,5lwwlng, !!Old 1JCW •lilpp,:,- f~iliti~i!) 
Herlong A 
fohm;.on m,lustria1 J>:ll'k at ac111111c11to CA 
West Sacramc[lto CA (Farmers Rie1)) 
Pon of Sacramento CA 
Points ~tween O~kl:md CA and San Jose CA (inlllllding Wrum Springs CA, 

Froe:mont CA, Elmhursl CA, Sbinn CA, Kohl.er CA, and Melrose CA) 
Smifose CA 

Painl§ Rrjhrod t:o jn Sretioo J(al 

Ontario CA 
LaHalil.raCA 
FlllleaonCA 
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Point<> Refqrcd to in Section 4(b) 

Browm;..,ille TX 
Port of BrownsvilJe TX 
Pote of Corpus Christi 
Harlingen TX 
Corpus Olristi TX 
Sinton TX 
San Antonio TX 
Elmendorf TX 
Halstead TX (LCRA plant) 
WaooTX 
Points on Sierra Blanca-Bl Paso line-

Points Rcfcm:d to in Section S{b) 

Baytown TX 
Amelia TX 
Or.mgeTX 
Mont Belvieu TX (Amoco. Exxon, Chevron plants) 
Eldon, TX (Bayer plant) 
Harbor, l.A 

Poims Referred co in Section 6(d) 

Camden AR 
Pinctluff AR 
Fair Oaks AR 
Baldwin AR 
Little Rock AR 
Nonh Uttle Rock AR 
East Lillie Rock AR 
Forres.t City, AR 
Par-.igouldAR 
Dexta-MO 
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EXHIBIT B 

TERM SHEET FOR 
UPISP-BNSF PROPORTIONAL RATE 

AGREEMENT COVERING 
1-5 CORRIDOR 

BNSF trackage rights Ill Ille "1-S- comdor ,.;a allow BNSF 10 handle uaff;c on 
a Single tine basis 1h11 currendy rrov11 via Pint BN-SP routes. This Agreement wrn enab1e 
UPSP II)~·· "'1th BNSF for that traffic and II) mal<• ra!IS, usillQ l!le p,oportlonal ratts, 
to and from an points UP/SP 11rves in the covered territory described below. 

Cr?Yttld ltCIJIOcY 

Traffic moving betwHn the totlowing areas north of Portland, Oregon and 
west of Billing.a and Havre, Montan.a: 

Canad""11n lnterchan~s in Vancouver area 
Poir'lts north ot Seattle and west or Cascades 
Points south of and incWng Statdt and west of Cascades 
Washington points ea11 or Cascades and west of a.nd Including Spokane 
Points east or Spokane and WHt ot Billings and Havre 

and points in 

Arizona, 
Californla, 
Colorado, 
New Mexico, 
Nevada, 
0'"9()n, 
Ulah, 
Texas west of Monahan, and S1nd1r10n, and 
connediona to Me"lco at El Paso and to tht west 

Traffic CQvtctd 

Traffic oovered ,.;11 bt d commodidH (carioad, lntermodal and bulk) moYillQ 
both southbound and northbound. All cars load•d or mad, empty on BNSF lines i l"I u,, 
Covered Territory (includl~ reloads) and cars teeeivtd in 1nttrchange. 
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A tl'1J1d ,p&III)', IU.Ch U & ' Cit cilh•r , -
ttallsp!ll'l,l.ticm c:ottSUlla sullanl") - • • 
rall • be-,_ , - ( be . ee II ,CJI 
Pon:tt ng1 l'ICM DI Po · Ian S . .i PCl rtiUl!O F 
slnor . m aNS o ln or inlerd'l&net IQ &NSF dH nltion or in11rCJ\ange. 

Tl'le con,ultant wijl d1¥tlC1p I tat:ill of n.i ton m1r. ,ratu (net of rtfunds, 
rec&llt). Toll Will 

of Portland, 0i-oon. TIM 
a! . , OC 'II\' andbyc:ar~ 
ot . egon, and th• Portland 111 
on mo111 1nt1 l>ttwHn 1&1:h cir the 1.r1a1 l'lOrtll of Pol"ll1nd 1ne1 th• group OI' ,ta1n 
(lnc;ludlllQ ccnnealons lo Ml)IICCI} ijStl &l:icwe. T1'11 lnlli1l rl.lH WIii be d:lnvtd I1:1,sec:1 Ofl 
lht 8'N•SP port on ol BN,SP intitrtin■ rattt tl'\tt of ir1 nd1, 1J!ow1nces,, anci rem.tes) in 
• ~ l ,•- lht arter p~mlng I P by UP. 

•• .i ion -, rate to, ea cotM10Cfr1v.1ear !)'Pl •1ia11 tit I wtl; ad 
average o • r&!H app c.a.l:lte to m0\'lm1r,;t1 of 11.cn SL1ch ~mmc,ditytc:ar l)'?I l>ttwHn 
U,e points 11,11d al:lovt. ,t,n, UIIT!PI• o! thll ;;mputalion II tnl.Chtd. 

New ram - bl a.rivtel 
• pio - or tic 

• . S'F • 119 • •liH rat . . 
sud! ti.ma, u a rate can be dtveiope!I lo . . - sis cl 
a BNSF . n;t•flne r111 men Mure rate acl]u1tmtnt1 tor sucn commooiiytcat IYP• 1nal be 
ti1Hd 10lt ly on BNSF 1lngl1-Qn1 ratH, All oomputa:tion1 o1 nil Ion mill lllll will b• 
.baud en 11111 that aotu•llr mcived lr&l'!lc. 

PISP IQl'N Ill)' rate 
• lllHl (I • • • 1rty study Ind B 'SP$ _ 

proportlon1! rates shall l>t [ l'll■lliM INSP.U?ISP -- o,.,,ffl,t/lU ll'ICI wiD l>t billed 
ICCOIO!l'!lflly. Propor'llor.&I r&lfl used by UP/SP rn conttll:ia u be HCilllt<I on ll'II nme 
bHII 1:1 U,P/$P's ral■I -11, HCllated. BNSf and UP/SP will Htlb61h promur1,1 to 
ensura mat In s l'IQ I ter .1111.c:coL11111 VPISP;1 and B S·F, ,..,.1nve SOUit'! o! Pi::il'UEtd 
is ·01 ICIOHCI to, 0 , ·r. 

TIie n11 ton mill rate, In. etc~ «11 Of tti.• matrl1 will be appBed Iii 11'1• BN 
milngt and tM usoci111d nit lelnt ttom ar,u north or PortilMI to Po!\Ull'ld lnten:;tllnge 
to di • p - I proportlcrlll rat• ID tnt Pol'll&lld rel'! ... 
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Strvtce 

BNSF shall accept, handle, siwitch and deliver traffic moving under this 
Agreement without any discrimination in promplnen, quality of service; or efficiency in 
favor of comparable traffic moving in BNSPs account. UP/SP nu the right to provide 
equipmenL BNSF will work with UP/SP to estabish and provide trackage for strategically 
located car distribution points in BN territory. To the extent justified by business volumes, 
BNSF will continue operating vancower, BC-Portland (SP Interchange) tralns comparable 
to eN Nos. 111 and 112. BNSF will cooperat-e with UP/SP to establish necessary blocks 
to provide efficient and competitive service 011 traffic moving under the proportional rate. 

Third Plrtt Cpnault■nt 

The third party consultant shall be jointly employed by UP/SP and BNSF. 
The parties will share equally in the expens:e of employlng such third party consultant. 
Both UP/SP and BNSF shall have the right to audit the wor1< of the third party consultant 
and agree to share in any irregularities found In this work and cooperate to work with tne 
third party consultant to establish procedures to promptly correct those deficiencies. The 
third party consultant shall be required 10 remain impartial between UP/SP and BNSF. Any 
breach of tl'le impartiality reciuiramen1 shall result in the termination ol sueh third party 
consultant and the seleetion of a new consulitant by the parties. 
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3. 

4. 

5. 

E~e,mpIe of Revenue Ptr Ton Mile 
Calcu lation by Origin•Cestination Cell 

Cel l tnelr.ides Car Type and Commodity 

Assumption : Movt3 

BNSF Revenue Per Car From $5000 
O/D Areas North of Pan.land to 
Destination States 

8NSF Miles From 0/0 Areas North 1000 
of Penland to Destination States 

BNSF Net Tons From 0/0 Areas 100 
North or Ponland to Destination States 

BNSF Number of Carloads From 0/0 10 
Areas North or Portland to Destination States 

BNSF Miles Between Actual Polnt or 300 
Origin to Interchange and Penland 

Move2 

$2000 

500 

50 

5 

200 

A. Aevenue/NTM Factor (Computed by Consultant tor Eac~ Call In Mattix} 

rm .x {4) (for afl moves) 

B. 

f2) X GU 
!,(4) 

sooo x 10 + 2ooox 5 
l 000 x 100 500 x SO • S0.06/NTM 

10+5 

Compute BNSF Division on a Specific Move 

(A) X (5) X {3) 
$0.06 X 300 X 100 • $1800 
$0.08 X 200 X SO • $ 600 
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2. 

J. 

4. 

s. 

BNSF • UP/SP DISPATCHING PROTOCOLS 

As 2greed: Dove Clifton· BNSF 
H:ankJAy•SP 
Steve B:1rk!ey . 1Jp 

EXHIBITD 

Aprill .. , 199fi 

~: These protocols 3pply on .111 r:a~ line segments when:: Butling1on Nonhcm 
Rai~d Comp:,,ny or The AtchiSt.>n. Topek3 &. S.inu Fe R:iilw:ay Company {which will be 
referred rojoi.ntly or individU31lf u "8'NSF7 lus tr.1.cklgC rights over 0"3cks of the entity 
or entities resuhi.oi from the: merger of the rnit affiH;nes or Union PaCific Corpor.ulon aod 
Soud'lt"lll P~ific R3il Corpor:ition (which will be rcfC1Tcd to jointly or lndividua!ly tS 

.. UP/SP.) and on :all rail line segments ·where uPISP hiu tr.>.ck:a.sc rights over incks of 
BNSF. All such r.iit lines will be rcfcm:d tO as .. joint tr3ck:agc and will include all cuncnt 
joint line tracka.a'e rights." 

~: To c:o.surc;hat BNSF :i.'ld UP/SP En.ins opcr3ting 04'\joint trackage o.rc given 
equal dispatch without any tli.scrimi.n:i.ti,on in promptness. qu~ity of service or efficiency 
and I.hilt the competitiveness oftcno.nt oper:uions on joint ~Sease ls not adversely 
affoc1od by the- fact th3t the- other railroad owns the tr.1ck. 

Gen cal Instructions: BNSF 1nd UP/SP will inuc written instruction.s to .all personnel 
(including super,,isoo) responsible f0< 1r.1in dispatching on joint tr:ick,gc chat trains of chc 
tcn;mt l1'C to be dispatched C.x:sctly a.s irthcy were trains of the sffl'!e class of the owner 
and aivcn cqU3.I trc3tment with nin.s of the owner. These in$11'Uctions will be i~ued at 
agreed intervals or at the request of either party. 

Monltodn° 5Ydtffl1! At the rcqum and expense of the tenant. the ov.ner will rnakc 
available computer terminals, facilitit$ or capabilities comparable to those available to its 
own dispatchcn showin1joint rnckage it dispatches so chat the tenant t:3.n monhor tbe 
handling of its traios by the owner. 

Tnin Information: Tbe tenant will provide to the O'-"-net. and regularly update, 
information about its exp«ted train operations and .schedules (iocludin& priorities. time 
commicmentS. bonepowct per tr:1iling ton, e"tc.) over joint trackaac. preferably usina 
clccu-onic data interch1.age. Parties wm establish run rime standards by train cuegory 
based oa expected train volumc,s f'or ca.ch line segment. lf train YOlwncs arc different than 
expected then adjustments to ruo time staodards will be made by mutual agreement. The 
tenut will provide reliable and current infonnation about traics approaching joint 
tnckage, iocludio.g train arrival time and cnin cbnractcristics. preferably by providing at its 
expense computer ttrmioals. facilities or c1pabalitics showing irain.s •pproachinJ joint 
tracka.ae, sufficiently in advance- to allow disp;itc.hers 10 plan for them. The owner will 
provide to the tcnilnt advance notice of plat1.ned mainterunce-of-w'3y projects. line closures 
;ind tr;iin or cquipmen\ resaictions. BNSf :ind UP/SP will c.ooper:itc to develop a proceu 
for discussing miinten.ancc windows ia advance :ind a.grce upon so llS not to advcnety 
affect schedules of one curier more than the other. 
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, . ; ~ IIICI' ill' pmnit 
,cpn!i11J 'IM ~aits of ,;rifii: ~Mid. 
ml!'Cf" p~, Jl;l;poillJ' Cot ~ iqd:mc:·. 

1. J:nlOLtJ:IP~i,n D111c s11ndar:dr. a, SF 1U1d to~ · , Wlll ll/1 ~1 • m F0•= • 
'.b cd\u ,ev~n. p~ ~ for .is.signi:n1 ditpa.cchl priori des or • inp IO th~r 

inin ~d ln'f'omwl011 .mflicicnu0 show how •• os~ I''°" !il1U ~ pplicd to lh=itown 
n in.s, nc u:n~ni will Uliign priori cics, a_r .anktn11 10 it1 m iiu op,cr=tln an jaicu u:~d<:i.:s~ 
mini 1M owllCl's pfill:CdvITTis.. llll.J Ille i:1w1m wni dl1p~,;:h 11:n~nl tr.I.ins in ~uol'lla.ru:e· wiltl 

• ~'bo1a pri0riti = ar r:illkirlgs. Ii i5 um!~~ llt;t, 1"'1.Polo11eil !lv.rmc-cs in l.'Cll'l'lpi:.tcr 
id~ d[1p11tclling_misb:t rciull in cllan51i::s: tel prie1c'iry ~ isnmo1:11 mctllodotagies. The 

pa11tcl ~Jm 10 discuss tcdlnt>lnjlcnl challge1 whicb mlaln affect pliiorhy mjll,fllimt 
mclhad0l011ics priar to implcmi:nlllatioll. The Joint Sm!~ C'ffllmi • will be= N1Span.itble 
f"or: re.,fc;w[n11 llli:$C asmigM1cnJs 'IC enwr,i: tM.t ll,i;y m l1)pli • tq11it11bl)' by both r.ii~ • 

11.111111«111 tit:.• 1 lhrci: m.cmbcr p;:inel from ~~h cll'licrwiU make up lhcJ0[n1 Scrs,lc= 
Oomtnh1"- SuucsiJor11 fortl!:rce member im,cl uc: rc:pn:scn •tive11 rltlffl Join! F=,Eti,;s. 
VP T~- • IUlion, md Jloinl Tr:ac~ec 'llii:lm 0,pcntiom. 

8. •. "' ; A ,poincs en: 1m~11t n ·M, c:11= joib1 trx'kqc:. aitry ill 
be pro-vidai by e o"" on a fim--.. fim-Kf"i \tdJ. iq • 111 coruidemtCIII !he 

ricxilies af alfemd imns 5]1'Xific needs and opuali:a1 ~ .of 
nw or 11am rulroads. ('If CIPffllina C\mllN mu:e mi -, • or 

' prixlp C d!IJ"mdt ,m WJ.Ccruins BNSF md tJ1'JSP m i)' jo' n.0)- emblllh ~ iCor 
dcifflllinin,1 ~cc ormb)' iojainurxb~] I\ , cs .. ' kammLllli. 1e d'.lll)I' an , 
COQnlc ,c:onc~illll l:lll:IY t"' joint nckacJe 111 p in ruol ulion. 

9. C:ammuot•A!l•ns: BNSf -i UP/SP will p:rn¥id• rn; i:.11 ci11\tr, ad cep aimn.t. Um 
ot41sp1tch.f~1 pmoM<'l ri,Spt'JiU:$ible ror d~p11cc.Jllng e ell, pnc111 orjoic1 trucage IID.d 
cooc,i::t aw,,'bcn. F« e3eh ~e5P!e11t, Bl'tSF lffld UP/SP II di:.s[p(c i,:i,~er-;baiy 
ffl'lp!oy t Ill nrve u Ille day-to-d:iy ~wl!!!cu for ~0mm11nic1,1ioni 1bllut opemb:ig 
cli1nac1, ieroice requests and C011cerns. Where feuible ~d ei;ogocntt1I, dcdleat!ld ph.oa~ 
!in • ar HITll)Uta: links w!II tie mabl.tshed for lhese ClCICMUln a1don1, 

I 0. A.cup lo Dll'l);lilthlnr C•oi~n= App~ri~tc offi~tal.1 ahi er railrciLd will l)c admin~ 
'" l!'lf !1..mc to di,p t~hia:11 fllCi'Uti~ amd pmo111:1cl r pomib1 or d ,;p11cl:Ll0gjoi1n 
irae. . IO ICYicw lhc lwidlill,i of ni:mi c~ ,jcint t~d:•ae and W1I LI be· pi:ovfdrd ui off"- m 

oclicr ru1nR.d'I dbpmbi11g «lltcr{ .rhou,ah bocll r:a: 1lid.l WI I•~ IQSO!tWlk step5 
10 p • fl disdmw-e cf pmprieUJ)' infanmtia1u1111 n:lc 1111 IQ 1h11 "° ). l ookr io, 

'ilppcrl l:INSF apcraaioos ,olrCI' UPISP 1u,xb 'Ii tOll ill COMtttioa with du: 
UPISP UP/SP' y B:.~Sf m amgw,1 ~ c eon. tiQIQ! 
•• :st'! or,_~ mtfloye= ID be pl,1.ttd OJ' B'S'SF 1H UP/SP",1 Hurimaa 
dilp,ll . in1 cm, . his: mrood man~.-.~ Did ~ ~ of ·~~bin 
o,miien, t ~pOnS'l'b'll'I)' atlhe ,owmng,eamcr. 
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Prc,eoocl f;n rroUxa ond £nrq~1{qn: l11 ev:iluJ1in1, 'the pe,(orm~. or CQ\ploy= 
11nd llipcM'.SOQ rnparuibh: for .:ffis1131dli 11,jo' I ux'i:a,e. J SF IJld fSP will 
cons:i~icr 1r.1i11 pctfocm1211cc oftC110111 tniru ~nil e1Tccti•cn41 jn coopcmingwitli l:C:t'l~t 
pcnciMcl and ffl«"l!ll!J ICnlnC $c<"Yict rCq.11iftnrit'.l'll1 in 1hc WflC m11nncr ~ such f.tcco11 ~ 
,consider~ wi ~p«t to die owner's tniin1. pcnO!llnc1 ~nd rcq:ui~mcnu, m,onu:scs.. 
rains ot lilmrios ofdlolc pa,ons arc 111fcctcd by p,irfal"IIIQncc ohtu; OWIICr's tr4ins. 
•paiom,imcc or the tc:-n~nt's nain.s sh.ill be con5idtttd on tlic umc basis to the ex.tent 
fcuiblc. 

1J. • •o·u: The dC$ip:uc.! oontact 5ll~ervl5on 11n ctcd to :ral5,c 1;UC$lions. 
1111. coaccnu or dtJipu:t(,5 11bou1 compli:in« will\ !floe proiocol1 pfllmptly u 

. "I s1mh llli>ttcr. :ui:.c llr,d to use their bc:11 ctron, IO raot ve cm. If a 1nu1rcr 
,[I nOI rqol vcd isf=ioo o 1bocilt ll:I • Jotn.1 St:rvicc 
c rr =al:IIDOII 1,y 

lb -
_. cb,ys. . 

llllvmcc: Oii lM le to ldldn::A I 
lbae pn:ICIICCII$. 

14. l!llliUlli:l!Wlllill ~ lh.c ul L~~ o'bjcaive of dim ~ i i I cqu llw'ble .11011 
r~11 nim or both roilrwds Oft joi11t lf'4C c. csc Pf'OUlCOlt =r be 
e. by mYmd ~cme1u. ccn l 1c111 wftll 1lit1 objcclive. 
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EXIDBlrE 

2, ro-1 Polm 1<1en1l11cat1on ProI0col 

,co 11o11 or u Ion Pao R:a.ilrcad Company 

Tranrpol1al!oo COn,pan)' (SP). The 8 tlngron No em IJlld San Fct ~ y Company 

(BNSF) wu g,:1 ed tti, right serve snipper ra,:i u , 1 ! It ,or Sep mber 25, 1995, 

war of)9n to iJo!, UP and SP, and no cm rallroad, whllth r \Ila dlfG<I 

!lWl!thlng, jGlnt fai:lllty or 0th.er e.rra,,g,ements. SlflCe the con o~ tlo:n w $ i;onsumrnated, 

BNSf , r:id UP flav been working tc iderility a ccmplet 11st of 2-10,,1 ahlppor lac llcies to 

wnh;:n BNSF 11 ant/tied 10 access. The purpoe,e cf tl'lls protocol 111 lo stabllsn pro1;qdures 

[ 811d meohanl1m tor fuMer lden tying No-1 &hipper racll III ope11 to BNSF u a. re;51JJt 

r of lht, c:onc!l 1111 fmposttd iri llil.e UPJSP me~. Those procedur 01ld meohanlsms are 

uto ,-

[ 
[ 

.... 

a -a ad 1 11 of any tad 10 _ 'ch aC!CeS$ ls ;;ou; In ddi !on the 

ddrnl or Iha a.dllty, BNSF shall furnish any adeli anal 

iden'lify and !oca Ion that ls in BNSPs po&Sl;!Ssiori when lhe req 

ac'ity's 

lor 11.oces.s is made. 

BNSF s II aiao piovlde any lnlormafion 1n its p0sses.slo a.I 1uoh \Ima pen;alnlr,g le the 

rail rvloe op~ons I.hat were available to the ,acl Iii)' on or boto,ro S pt mber :?5, 1995. UP 

wlll /111ndle !or SNS any tra c en rou1e to lh lacl ll tr n 119 UP's elerminatioo of 

8NSF"1 right 10 access llt& r.tci lfty iri q1.1estian. If UP cletermln • 1h11 BNSF Is nol e,11r11ed 

IO ccess a perllc,Jlat ci fy, BNSF wiN tenTinale y SNS d r~ rou r,g ol ral c to l'tlal 

. !JP lhall ,tJt co · nsai.ed for any traffic~'°"' 

I forth n Paragraph 7, below . 



Exhibit B 
Page 65 of 68

2. e 15) busi e"ss days ·rom the c!l'a: e cir 5uCll co munlan:m 

to respond by ti.en or eloc:tro c: conm.inica.timn lo any eguest rix access, PfOvld lh.al. 

L ir BNSF s'haa reque&t d llltminati0n on 1110 e tha.n rrve shipper faci lities on a &lng,le day 

or, r single request r:i ru1 ns le more lrnm fiv (6) , hlpperfacililias, Bt-.lS s .I I ldtmtlfy 

lho live (5) shipper tadhli e t5) bl.I.sin. s:s day 

r, qµtreme shall ~ 10 ose s'ilippel aci es, e mmainlrQ shipper r les 

r ftques'I or feqµestS to be responded to witlilin I (t@) buslness days aift r tl'le dale Ill lhe 
I... 

[ 

.._ 

,equest(c9). 

3, tr UP rails to re pond to an access r qu It by lhe close or business or the 

access 

forth in ParaQtlP ~ below, ancl UP' s all be deemed le 

[ ~IVlil waive<! any 1.lalm L I SNSF is nol elltltled 10 511tv8 the fac:101)' Of raolll 5, 

L 

r 

,... 

If UP approves BNSPs .request ror nc~s:s. BN,SF she.II immedfo:te(y be 

&ulh01i1:ed m senre 11'1 l1c1t1w ellher directlY. lilrDUgh ,edprocal swl ng, or, UP's 

p· o • ~ , third pany contractor. u pRNldad , or in lhit UP/8 Seruernen'l 

nt daled September 25, 1995, as amend d. No ss than five (5) busln u days 

prior to tine date u, l BNS . proposes& to begin service to a facility, BNSF 11h II elec1 the 

mode of :service al It lnlends to udUze and sh JI notify UP in wriiir,g or • 1 • trcin l lly of 

lt1 ,e1 o . a F sl'lall v ffie rig upen 1 eo days prior uen 1101Jce m UP'. .o 

d\ange ,election: provk! · ) not cha g ils iDCtlolll ore 

011 n than ,oooe every nve, years. and (U) shaM reimbur UP ror any ,cosl9 lncurn1d by UP 

In ccinnecilo.n y,ill, Sllch rig· d elecilon. UP may not reverse a prior (lecl Slon approvlng 

2 
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BNSF·s requ st lcr ccess le 1. facility wi'lhaul !tiler BNSF:1 consent or approval by the 

8TB. 

5. II I.JP de nes 10 l)(llVe a B SF reQ,IJeSl for ace u to any ac1•1y. and 

BNSF belev son IO dedloe access, 

BN6F may so riollly Uf" , elthel' 11"1 writing or by clrorilc communlcadon, or the re sens 

'I BNSF be eves ,tis ,lilled ID suc:i'I acc:ess, and Lll)O • suclil o· ce. may :stmk tn or~er 

l'rom the$Ti led to access ro lhal faa111y. 

6. UP eh all approve all ch rnqu ·ts where, on th · ba.sls of all . vallable 

L lnrarmaflon, UP mocluoo.s that• panlwlar facll ty was open Ill urvlce by bolh UP and SP. 

r 

nt laal:ty or a etc arrange; erill 11,111d by 

no other rail carrier, as ot Septeime, 2"5, 1995. II UP decfines lo npprove a BNSF niquest 

for access IC any ta.ciUly, UP sn II provide as p rt cl ils rm 'fit:allon 10 BNSF a statement 

In Wliling Ot • y and ,o e specil'ic ll\lldeooe 

supporting d 1ermn<{l]on 'tl'lai E!NSF • oulc,i not have access lo lhe fa:ci llfy. A a t ment 

111.:a.t UP ltl.CliS ut mient inrormntlon lei make a cl termination as to whether a r o!Mty 11 a 2· 

ID-1 latii ty Is 001 an adequat r Hon o d"&ny a BNSF request. /Qr access lo a d . Al• 

.- any me att UP'& nDimcatlo.n, 8NSF may equ - : UP o reoonslder its. decls[tin did nlng 

to approve, E!NS s: reque l for eccess. 

.,.. 

7. c ID or lrom I s ·p!Jlir lacllity pursuant l'0 paragraph 

1 ;i.bove and It is :te de 

BNSF ihall col'Tl)eru,ate UP for the, mo11emerr1 or such lraffic: as fellows: tr a jolr.t l hrough 

rale is av: ila tale, then Uf 11 rilil d to $3 per car mile rcr tl'le loaded mwe lrmm, the 

pp cab , junction in s ~Q'I oom ll'.11 m • • e functJOn1 are lii\!aJla • BNSF 

3 
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teoeives rts longest h ul and UP r 011lves, :J i:ie1 car ml'I b ~end 111 •t junc,iol'I. lf no Jo[11 t 

through rate eldr:ts, BNSF 1Da1~,r Its 10110-, • t. ur via J1,1ru;tlon~ n eicl~terios between UP 

and BNSF, prior IC n, - dal:e or UP C0!1trOI 011 r SP, 5 ,:,'111111 r 11, 1996, and UF re<:ei\les 

Protocol 

8. BNSF · UP 

iotl'll 2-to-1 Pc' nL ldemilicalian 

orga iulic as e petSOn Of pe..ans to whom .I communlcaliOns, puraia IO 

9. 

resDll.itlOII· Of, 

Tllepartlel 

c:ondrllolbolh 

Ol lJMerthil p,oloeol lo e STIB IOI 

lo 11/bltJa'lion, Q d'ei;cnbed In • UPJBNSF 

S me 1Ag:reemenlda.lecdS.pt1mbor25, 1995, 81 am 111ded. 

TH' eu l.;INGTON NORTI-l eAN AND 
SANTA F RAILWAY COMPANV 
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A. UP/ ~ lib.all grruil B 110. d Tl'-Lclta•, Right,i on l'', Vruky ubdh•i ion 
helwcc11 Ml' J.41.!) ~llon, A aml Ro5ltlvlllo,, ln Ll,o Yicinily of 

'1 Valley !ll:>di ' 

UPJSPwlJ~B 

) SP's PoJ1 ~- bcc:do, 111 the llllfY f fP 14-, 
mid l!p;>mi oftJlliJd• briui,ch in lhc .,,ciru1 of MP 6.!>l lwnc:>•, 

- :and! 

b lJP'5 line bctw n Rouml Rock, •, ln the vicinity or • ' ■ A 1in 
llhdivision )l,filep,o I I 1. 7 , 1111d McNGil, TX, in the vie ini ly o UJ>' A1.1~tin 

Subdivision Mi Lepo I I il(I.I, 

belw.ttn ff> 
J tioo)io 

Trar' Riglil~ 1111 UP'1 
orBeuonont., 111d Mt' 

Additioaal Jtight., 

A. UPISP shall gmnt BN 11 O~ Clld Track&gc Righu on P'1 M1rtinci ubdivision 
b een 3pproximatcl MP l ill tha vklnity ofOaklWiltl; an,l Appffl lmmalyMP 
l 3 in die vicinity o f Riehm id, 

W&IIIA.IQ Omnibus Pointli 

A . 



Central Case Management Center

Kathleen Gossett-Cantrell

Assistant Vice President

13727 Noel Road

Suite 1025

Dallas, TX 75240

Telephone: (972)702-8222

Fax: (855)267-4082

May 1, 2024

Alison M. Gutierrez, Esq.

Union Pacific Railroad Company

1400 Douglas Street

Room 1580

Omaha, NE 68179

Via Email to: alison.gutierrez@up.com

CT Corporation System

BNSF Railway Company

1999 Bryan Street

Suite 900

Dallas, TX 75201

Via Mail

Case Number: 01-24-0004-4497

Union Pacific Railroad Company

-vs-

BNSF Railway Company

Dear Parties:

Thank you for choosing the American Arbitration Association (the AAA) to assist in resolving your dispute. The 

AAA is committed to providing you with the highest level of service.

This correspondence—along with the enclosed Arbitration Information Sheet, Billing Information Sheet, AAA-

ICDR® Best Practices Guide for Maintaining Cybersecurity and Privacy, and AAA-ICDR Cybersecurity 

Checklist—provides basic information about the AAA’s arbitration process.

I will be your primary contact for this matter and will serve as a resource to you throughout the administration of 

your case. At times, a member of my staff may contact you on my behalf, but please do not hesitate to contact me 

directly with any questions, issues, or concerns.

The AAA WebFile® Electronic Case Filing Guidelines apply to this dispute. The AAA requires the parties to use 

AAA WebFile® to file online their pleadings, including claims, counterclaims, answers, motion briefing, pre- and

post-hearing briefs, and other substantive filings. If you have any questions, please refer to the AAA WebFile® 

Electronic Case Filing (“ECF”) Guidelines FAQ or contact your case manager.

On April 15, 2024, the AAA received a Demand for Arbitration dated April 15, 2024 regarding a dispute between

the parties arising out of a contract providing for arbitration administered by the AAA or governed by the AAA’s 

arbitration rules. All other parties should have received a copy of the Demand for Arbitration from Claimant. You

can review the Commercial Arbitration Rules at www.adr.org.
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Claimant has asked that the hearing be held in Omaha, NE. Please review the Commercial Arbitration Rules and 

the Arbitration Information Sheet regarding the locale of hearings Respondent may file with the AAA an 

Answering Statement, including any objection to the requested locale, within 14 days from the date of this 

correspondence.

If Respondent does not file an Answering Statement, Respondent will be deemed to have denied the claim and the

case will proceed.

Respondent may file any counterclaims—along with the appropriate administrative fee—with me, copying 

Claimant. Counterclaims that do not meet all filing requirements will not be presented to the arbitrator(s), and the 

AAA will specify a date by which all deficiencies must be addressed.

As the claim exceeds $100,000, the Rules require that the parties mediate their dispute. Mediation is an informal 

negotiation assisted by an impartial third party and can help the parties resolve their disputes more quickly and 

economically. Unless the parties agree otherwise, the mediation will proceed concurrently with the arbitration. 

Any party may opt out of mediation by notifying the AAA and all other parties.

If you are interested in mediation at this time, please contact me at your earliest opportunity.

Each party must complete a Checklist for Conflicts to help avoid last-minute disclosures that could lead to 

disqualification of the arbitrator(s). The Checklists are due by May 15, 2024, and the parties may complete them 

online through AAA WebFile (www.adr.org). Please list the full names of all persons, companies, or other entities

involved in this matter, including, but not limited to, subsidiaries, related entities, witnesses, consultants, and 

attorneys. The arbitrator(s) will review your Checklists and disclose any potential conflicts in accordance with the

Rules. This form is not a preliminary or final witness list, and the AAA will not share your Checklist with the 

opposing party or require the parties to exchange them. You may update your Checklist at any time.

If you have an AAA WebFile account, you should see this case listed when you log in. If you do not see the case 

number when you login, please contact me. If you do not have an AAA WebFile account, please navigate to 

www.adr.org and click on “Create Account” at the top to enter your email address and begin the registration 

process.

Payments can be paid online using our Quick Pay option. A unique Pay PIN can be found on your invoice. To pay

an invoice or statement, please visit www.adr.org, select “File or Access Your Case” and then choose “Quick Pay 

an Invoice.”

Please contact me with any questions. I look forward to assisting you in this matter.

Sincerely,

/s/ Carissa Langston

Carissa N Langston

Manager of ADR Services

Direct Dial: (972)774-6913

Email: CarissaLangston@adr.org

Fax: (855)267-4082

Enclosure

cc: David M. Newman, Esq. w/encl. Via Email Only

Elaine M. Seier w/encl. Via Email Only
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Arbitration Information Sheet

This document provides information about your upcoming arbitration and the expectations concerning each 

party’s conduct throughout the process. Please save this information sheet so that you may refer to it throughout 

the arbitration.

Exchange of Correspondence and Documents – It is also important to note that the parties must exchange 

copies of all correspondence during the course of the arbitration. The two exceptions are the Checklist for 

Conflicts mentioned above and the party’s arbitrator ranking list, which you will receive further information on 

during the course of the arbitrator appointment process. The parties only need to send copies of documents, such 

as discovery, to the AAA if the document is to be transmitted to the arbitrator for a determination.

Communications with Arbitrator – It is very important that parties do not engage in any ex-parte 

communications with the arbitrator. So as to minimize the potential of such communications, this case will be 

administered by facilitating the exchange of appropriate written documents through the AAA. To ensure the 

proper handling of all case-related documents, the parties are asked not to submit correspondence directly to the 

arbitrator. Correspondence should be submitted to your primary contact for transmittal to the arbitrator, copying 

the other party. 

Timeliness of Filings – Please pay particular attention to response dates included on any correspondence sent to 

you by the AAA. Untimely filings or responses will not be considered by the AAA. Therefore, if you need an 

extension to any deadline, please contact the other party to reach an agreement. In the event you are unable to 

agree, the AAA or the arbitrator will determine if an extension will be granted.

Locale of the Arbitration – The parties may agree to a locale for the arbitration. This agreement can be made in 

the parties’ agreement or contract, or when the arbitration is submitted to the AAA. The AAA will place the 

arbitration within the agreed upon locale. 

When the parties’ arbitration agreement is silent or ambiguous with respect to locale, and the parties disagree as to

locale, the AAA may determine the place of arbitration, subject to the power of the arbitrator after appointment, to

make a final determination on the locale.

In these circumstances, the Claimant will generally request that the hearing be held in a specific locale. If the 

Respondent fails to file an objection to the locale requested by the Claimant within 14 calendar days after the 

notice of the request has been sent to the Respondent by the AAA, the AAA will confirm the locale requested by 

the Claimant is agreeable. 

When a locale objection is filed, each party is requested to submit written statements regarding its reasons for 

preferring a specific locale. In preparing their written statements, the parties are asked by the administrator to 

address the following issues: 

 Location of parties & attorneys;

 Location of witness and documents;

 Location of records;

 If construction, location of site, place or materials and the necessity of an on-site inspection;

 Consideration of relative difficulty in traveling and cost to the parties;

 Place of performance of contract;

 Place of previous court actions;

 Location of most appropriate panel;

 Any other reasonable arguments that might affect the locale determination.
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AAA WebFile – We encourage the parties to visit our website to learn more about how to file and manage your 

cases online. As part of our administrative service, AAA's WebFile allows parties to perform a variety of case 

related activities, including: 

 File additional claims;

 Complete and update the Checklist for Conflicts form;

 View invoices and submit payment;

 Merge forms that auto-populate with case and party information;

 Share and manage documents;

 Strike and rank listed neutrals;

 Review case status or hearing dates and times;

 Upload hearing exhibits in a dedicated space activated by the arbitrator.
 

AAA WebFile provides flexibility because it allows you to work online as your schedule permits - day or night. 

Cases originally filed in the traditional offline manner can also be viewed and managed online. If the case does 

not show up when you log in, please contact your AAA case manager to request access.

 

Refund Schedule – The AAA has a refund schedule in the administrative fee section of the Rules. After 60 days 

of the AAA’s receipt of the Demand or the appointment of the arbitrator the filing fees are non-refundable. The 

AAA will only refund filing fees as outlined in the Rules and does not refund neutral costs incurred when parties 

settle their dispute or withdraw their claims. Case service Final fees are fully refundable if the parties provide at 

least 24 hours’ notice prior to the hearing.

 

Revised December 2020
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Billing Information Sheet

 

Deposits—After the preliminary management hearing, the arbitrator will notify the case manager how much time 

is anticipated for the arbitration process. The Manager of ADR Services will then notify the parties of this 

amount. Once billing is entered into our system an invoice is automatically generated and transmitted within two 

weeks. Should you need an immediate copy to expedite payment please contact your case manager. Checks are to 

be made payable to the American Arbitration Association and submitted to the case manager in the time stated in 

our letter. These deposits are typically due thirty days prior to the evidentiary hearings, but this may vary 

depending on the schedule specific to this case. 

 

At the conclusion of the preliminary management hearing, the parties’ representatives and the Manager of ADR 

Services may discuss the AAA’s billing and deposit practices with regard to covering the arbitrator’s anticipated 

fees and expenses for the entire proceeding. We ask that the representatives discuss this with their clients prior to 

the conference so that any questions they may have can be addressed.

 

Deposits are typically due thirty days prior to the first evidentiary hearing and failure to make deposits by the 

established due date may result in the arbitrator suspending the proceeding. Therefore, please comply with all 

established due dates for payment in order to avoid interruption in the progress of the case. All unused deposits 

shall be promptly refunded. 

 

Parties are also reminded that you may view case financial information, as well as make payments with a credit 

card online via AAA’s WebFile.

 

Compensation to the arbitrator represents an independent obligation of the parties, and it is understood that the 

AAA has no liability, direct or indirect, for such payment. Each party shall promptly deposit in advance with the 

AAA such sums of money as required by the administrator to defray the costs of the arbitrator(s) fees. 

Compensation incurred will be deducted from deposits on hand, if any.

 

Abeyance Fee—Should parties agree, it is the policy of the Association to hold cases in abeyance for up to one 

year. The parties may continue to hold the matter in abeyance beyond that period providing they remit a payment 

of $500.00 to the AAA to cover the administrative expense of continued tracking of such cases.

 

Final Fee—The Final Fee covers all AAA services from the time a hearing is scheduled to when the case is 

awarded, settled or withdrawn. The Final Fee is billed after an arbitrator has been appointed and a hearing has 

been scheduled and is payable in advance of the first scheduled hearing. The Final Fee will be incurred for all 

cases that proceed to their first evidentiary regardless of whether that hearing is held in person, via video 

conference, or via telephone and is payable by each party filing a claim or counterclaim, pursuant to the 

applicable fee schedule. If a hearing does not take place, the Final Fee will be fully refunded if the parties provide 

at least 24 hours’ notice prior to the hearing.

 

Refund Schedule—The AAA has a refund schedule in the administrative fee section of the Rules. After 60 days 

of the AAA’s receipt of the Demand or the appointment of the arbitrator the filing fees are non-refundable. The 

AAA will only refund filing fees as outlined in the Rules and does not refund arbitrator costs incurred when 

parties settle their dispute or withdraw their claims. The date of receipt by the AAA of the demand for arbitration 

will be used to calculate refunds of both claims and counterclaims.
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May 15, 2024 

VIA E-MAIL 

Carissa N. Langston 
Manager of ADR Services 
American Arbitration Association 
13727 Noel Road, Suite 1025 
Dallas, TX  75240 
CarissaLangston@adr.org 

Re: AAA Case No. Case Number 01-24-0004-4497 – Union Pacific Railroad Company’s 
Demand for Arbitration to BNSF Railway Company 

Dear Ms. Langston: 

I am writing on behalf of BNSF Railway Company (“BNSF”) to acknowledge receipt of 
AAA’s correspondence dated May 1, 2024, regarding the Union Pacific Railroad Company 
(“UP”) demand for arbitration dated April 15, 2024 (“UP Demand”).   

This dispute is subject to the Surface Transportation Board’s continuing jurisdiction over 
the Union Pacific Corporation—Control & Merger—Southern Pacific Rail Corporation merger 
and related conditions. The STB—and not an arbitrator—should resolve the dispute that is the 
subject of the UP Demand.   

BNSF denies the claims made in the UP Demand.  

BNSF objects to the UP’s request that the arbitration hearing be held in Omaha, NE.  
BNSF requests that the arbitration hearing be held in Fort Worth, TX.   

BNSF further states that it does not waive and specifically reserves all rights related to 
the UP Demand. 

Sincerely, 

Molly Bruder Fox  

cc:   Peter W. Denton (pdenton@steptoe.com) 
Alison M. Gutierrez (alison.gutierrez@up.com) 
David M. Newman (dmnewman@up.com)  

Molly Bruder Fox 
202 429 8157 
mbfox@steptoe.com 

1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
202 429 3000 main 
www.steptoe.com 
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From: AAA Carissa Langston
To: Laura Langan; Alison Gutierrez; Denton, Peter; Fox, Molly Bruder; Elaine Seier; rjohn@steptoe.com; David Newman
Cc: AAA Carissa Langston
Subject: Locale Determination: Union Pacific Railroad Company v. BNSF Railway Company - Case 01-24-0004-4497
Date: Monday, June 17, 2024 4:02:11 PM
Attachments: imageda6a66.PNG

image017a5b.PNG

* PROCEED WITH CAUTION - This email was sent from outside the Company *

Counsel:

After careful consideration of the Parties’ contentions, the AAA has made the initial determination that the hearings will be held in
Omaha, NE. This determination is subject to the power of the arbitrators to make a final determination after their appointment.

We will proceed in sending out the arbitrator list here shortly.

Sincerely,
Carissa Langston

Logo AAA Carissa Langston
Manager of ADR Services

American Arbitration Association

T: 945 292 3196  E: CarissaLangston@adr.org
13727 Noel Road, Suite 1025, Dallas, TX 75240
adr.org  |  icdr.org  |  aaamediation.org

The information in this transmittal (including attachments, if any) is privileged and/or confidential and is intended only for the recipient(s) listed above. Any review, use, disclosure,
distribution or copying of this transmittal is prohibited except by or on behalf of the intended recipient. If you have received this transmittal in error, please notify me immediately by
reply email and destroy all copies of the transmittal. Thank you. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

______________________ 

DOCKET NO. FD 36741 

UNION PACIFIC RAILROAD LLC—OPERATION 
EXEMPTION—IN TOOELE COUNTY, UTAH 

______________________ 

REPLY TO BNSF RAILWAY COMPANY’S MOTION TO INSTITUTE A 
PROCEEDING AND SET A PROCEDURAL SCHEDULE 

Pursuant to the Decision served in this Docket on December 22, 2023, the Savage Tooele 

Railroad Company (“STR”) hereby replies to the Motion to Institute a Proceeding and Set a 

Procedural Schedule (“Motion”) filed by BNSF Railway Company (“BNSF”) in response to the 

Notice of Exemption filed by Union Pacific Railroad Company (“UP”) seeking exemption 

authority to reinstate common carrier service over approximately one mile of abandoned right-of-

way owned by UP in Tooele County, Utah.  For the reasons set forth in this Reply, the Surface 

Transportation Board (“Board” or “STB”) should allow the exemption authority sought by UP to 

go into effect. 

I. Identity and Interest of Savage Tooele Railroad Company

STR is the petitioner in Docket No. FD 36616, Savage Tooele Railroad Company – 

Construction and Operation Exemption – Line of Railroad in Tooele County, Utah,  where STR seeks 

an exemption from the full requirements of 49 U.S.C. § 10901 and the Board’s regulations at 49 

C.F.R. Part 1150 subparts A and B for authority to construct and operate approximately 11 miles

of new railroad line in Tooele County, Utah to provide service to rail shippers locating in a 1700-
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acre business park being developed near Grantsville, Utah called the Lakeview Business Park (the 

“Park”).  Upon Board approval of its Petition for Exemption, STR will become a Class III short 

line and assume the responsibilities of providing common carrier service over the new line.  The 

specific project for which STR has sought approval entails (a) the reinstitution of common carrier 

freight service over an approximately six-mile segment of a former 15.8-mile branch line owned 

by UP that was fully abandoned by UP’s predecessor Western Pacific Railroad Company in 1983 

but remains largely intact, and (b) the construction of approximately five miles of new railroad 

line to extend the reinstated former UP railroad line segment into the Park.   

STR began its quest for STB approval of the project in September 2021 by filing a Notice 

of Exemption in Docket No. FD 36524, Savage Tooele Railroad Company – Acquisition and 

Operation Exemption in Tooele County, Utah – Union Pacific Railroad Company.    This notice 

was later withdrawn for reasons discussed in the Petition for Exemption.1   Since re-starting the 

approval process with its Petition for Exemption on June 8, 2022, STR has diligently pursued track 

construction design efforts and interacted with the developers of the Park in anticipation of Board 

approval of the project.   STR has also actively engaged with the Board’s Office of Environmental 

Analysis (“OEA”) during its review of the environmental impacts of the project pursuant to the 

National Environmental Policy Act.  OEA issued a draft Environmental Assessment for the project 

on September 29, 2023 with a 30-day comment period that ended on October 30, 2023.   OEA 

recently advised STR that the final Environmental Assessment should be issued this month, which 

would place the project on a path for final STB approval and the start of construction relatively 

early in 2024.        

1 Petition for Exemption at 2, footnote 1.  
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II.  The BNSF Access Issue 

  In its Petition for Exemption, STR stated it anticipated that in addition to interchanging 

with UP to provide common carrier service to the Park’s tenants, STR would also interchange 

railcars with BNSF, provided, however, that UP either (1) conveyed to STR all of UP’s abandoned 

track and right-of-way from milepost (“MP”) 0.0 near Burmeister, Utah (where the former line 

connected to UP’s Shafter Subdivision) to MP 6.94 or (2) UP retained ownership of the abandoned 

track between MP 0.0 and MP 1.04, “in which event STR contemplate[d] this track would become 

part of the non-jurisdictional ancillary tracks used by UP and BNSF to interchange cars with 

STR.”2  STR understood such access from BNSF could potentially be available under either of 

these scenarios given the terms of section 8(k) of the Restated and Amended Agreement (“RASA”) 

described in the Petition for Exemption and in BNSF’s Motion.3  However, STR informed the 

Board in its Petition for Exemption that the terms upon which STR would acquire and/or utilize 

the abandoned rail line segment from MP 0.0 to MP 6.94 were still being negotiated by STR and 

UP in June of 2022.    

STR subsequently informed the Board on September 20, 2022 in response to a request for 

information from the Director of the Office of Proceedings that neither of the scenarios described 

in its Petition for Exemption for MP 0.0 to MP 1.04 had come to pass during the parties’ 

negotiations, and that instead UP had “decided to retain ownership of its abandoned right-of-way 

between milepost 0.0 and milepost 1.04, and to petition the Board to reinstate common carrier 

operating authority over this segment.”4  STR understood that under this arrangement BNSF would 

be precluded from also interchanging traffic with STR.  STR and UP subsequently completed their 

2 Petition at 4-5.    
3 Id. at 3, note 5.   
4 STR Verified Supplement, filed September 20, 2023 at 1. 
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negotiations on their purchase and sale agreement (“PSA”) for UP’s track and right-of-way and it 

was executed on September 11, 2023.   Accordingly, STR entered into the PSA knowing that UP 

would have the exclusive right to operate over its track from milepost 0.0 to 1.04 and to connect 

between that track and the track UP was conveying to STR.    

III. The Board Should Permit the Requested Exemption to Go Into Effect 
Pending Resolution of the BNSF Access Issue  

STR asserts no opinion on the merits of the substantive issues in BNSF’s Motion in this 

Reply.   However, STR objects to the general relief BNSF has sought, i.e., commencement of a 

lengthy administrative proceeding in this Docket, because it would necessarily result in significant 

additional delay of a rail construction project that is clearly in the public interest, meets the 

requirements of 49 U.S.C. §10502(a), and is on the verge of obtaining final Board authority after 

a regulatory approval process that began over three years ago.   As STR previously informed the 

Board in Docket No. FD 36616, the absence of final regulatory approval from the Board has 

directly resulted in at least one major potential tenant of the Park locating elsewhere.5      

STR therefore respectfully requests that the Board permit UP’s exemption authority to go 

into effect so UP can continue to work with STR to complete the re-establishment of common 

carrier service over the rail line and meet the needs of rail shippers locating in the Park.   This 

treatment of BNSF’s Motion by the Board would be entirely consistent with the path the Board 

took in Docket No. FD 35776, Union Pacific Railway Company – Operation Exemption – In Bexar 

and Wilson Counties, Tex (Served December 24, 2013), which involved a similar procedural issue. 

5 STR’s Supplement to Petition for Exemption, filed January 17, 2023 at 4. 
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IV. Conclusion 

For the foregoing reasons, STR respectfully requests that the Board decline to commence 

the proceeding requested by BNSF in this Docket, and that the Board permit the exemption 

authority sought by UP to go into effect.  

Respectfully submitted, 

_______________________________ 
Thomas W. Wilcox 
Law Office of Thomas W. Wilcox, LLC 
1629 K. Street, NW  
Suite 300 
Washington, D.C. 20006 
(202) 508-1065 
tom@twilcoxlaw.com 

Attorney for Savage Tooele Railroad Company.  

January 10, 2024 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 10th day of January 2024, I served a copy of the foregoing by 

electronic mail upon all parties of record on the official service list for Docket No. FD 36741. 

/ss/ Thomas W. Wilcox 
____________________________ 
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