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Before the
SURFACE TRANSPORTATION BOARD
STB Docket No. FD 36746

BAY COLONY RAILROAD CORPORATION
— ACQUISITION AND OPERATION OF RAIL LINE -
IN NORFOLK COUNTY, MA

PETITION FOR EXEMPTION

Bay Colony Railroad Corporation (“Bay Colony”), a Class IlI rail carrier, hereby petitions
the Surface Transportation Board (the “Board”) under 49 U.S.C. §10502 and 49 C.F.R. §1121 for
exemptions from the provisions of 49 U.S.C. 810902 for after-the-fact authority to acquire and
operate as a common carrier a freight easement for the approximately 3.4-mile Millis Industrial
Track (sometimes referred to as the “Millis Branch”) between the northeast side of the
Framingham Secondary right of way in Medfield Junction (Milepost 0.0) and the end of the line
in Millis (Milepost 3.4) in Norfolk County, Massachusetts.! This Petition also seeks to respond
to questions raised in the Mass Coastal Rejection Decision regarding (1) Bay Colony’s ownership
and operating rights with respect to the Millis Industrial Track, and (2) Bay Colony’s right to
operate the portion of the Dover Secondary Track beginning near BCLR Milepost 7.2 located at
the south edge of Ice House Road and terminating at Milepost 7.3 at Medfield Junction (the

“Remaining Dover Secondary”). However as explained below, Bay Colony believes that it

! Massachusetts Coastal Railroad, LLC (“Mass Coastal”) sought authority to acquire and operate
the Millis Industrial Track (along with a small segment of the Dover Secondary Track) pursuant
to a notice of exemption filed on November 15, 2023, in Docket No. FD 36738. However, in a
decision issued by the Director of the Office of Proceedings on December 15, 2023 (the “Mass
Coastal Rejection Decision”), the notice of exemption was rejected on the basis that there was
sufficient ambiguity over Bay Colony’s existing ownership and operations of the Millis Industrial
Track and the segment of the Dover Secondary Track so as to make Mass Coastal’s use of the
notice of exemption process inappropriate. Mass Coastal Rejection Decision at 3.
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currently has authority to operate the Remaining Dover Secondary under a modified rail certificate
and no additional or change in such authority is necessary. A map of the Millis Industrial Track
and the Remaining Dover Secondary is attached hereto as Exhibit A. Through this Petition, Bay
Colony intends to address the Board’s concerns raised in the Mass Coastal Rejection Decision in
order to allow Mass Coastal to proceed to obtain authority to acquire and operate the freight
easement for the Millis Industrial Track along and to operate the Remaining Dover Secondary.?

In support of its requests for after-the-fact exemptions set forth herein, Bay Colony
represents as follows:

BACKGROUND

A The Millis Industrial Track

On September 2, 1987, Bay Colony filed with the Interstate Commerce Commission
(“ICC”) anotice (the “Bay Colony Millis Notice”) for a modified certificate of public convenience
and necessity with respect to the Millis Industrial Track. A copy of the notice is attached hereto
as Exhibit B. The Bay Colony Notice described the Millis Industrial Track as being a 3.4-mile rail
line between the northeast side of the Framingham Secondary right-of-way in Medfield Junction
(Milepost 0.0) and the end of the line in Millis (Milepost 3.4), in Norfolk County, MA. As set
forth in the Bay Colony Millis Notice, the Millis Industrial Track was conveyed to Massachusetts
Bay Transportation Authority (“MBTA”) by deed of Penn Central dated January 17, 1973, subject
to Penn Central’s reservation of a freight easement (the “Retained Freight Easement”) to operate
over the track. Because Penn Central retained a freight easement, MBTA would not have acquired

any common carrier right or obligation with respect to the Millis Industrial Track. Freight service

2 Mass Coastal is concurrently filing a separate petition for exemption in Docket No. FD 36747
seeking such authority contingent on the Board granting the relief requested herein.
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was continued by Penn Central, and then by Conrail. Conrail filed an application under 45 USC
8748 to discontinue operation of service over the Retained Freight Easement in Docket No. AB-
167 (Sub-No. 954N) which was approved by decision of the ICC on September 11, 1987.
Accordingly, at the time of the ICC’s grant of the modified rail certificate to Bay Colony no party
had any obligation to provide common carrier rail service on the Millis Industrial Track. Bay
Colony and MBTA entered into an amendment to Bay Colony’s existing lease agreement covering
other rail lines owned or controlled by MBTA to govern Bay Colony’s initial operations of the
Millis Industrial Track. Bay Colony did not directly acquire any property interests or operating
rights on or to the Millis Industrial Track from Conrail.

In a decision served September 24, 1987, in Finance Docket No. 29963, after consideration
of Bay Colony Notice and the facts set forth therein, the ICC found that a modified rail certificate
was appropriate and issued notice thereof (the “ICC Millis Notice”). A copy of the ICC Millis
Notice is attached hereto as Exhibit C.

Based on the ICC Millis Notice, Bay Colony operated as a common carrier under the
modified rail certificate without incident until April 2005. During this time, ownership of the
discontinued Retained Freight Easement passed to New York Central Lines, LLC as part of the
“Conrail split” transaction (Docket No. FD 33388), and subsequently to CSX Transportation, Inc.
(“CSXT”) when New York Central Lines, LLC was merged into CSXT. Neither Conrail, nor New
York Central Lines, LLC nor CSXT ever sought to reactivate common carrier operating rights
under the Retained Freight Easement.

In April 2005, MBTA filed a notice seeking to terminate Bay Colony’s modified rail
certificate as it related to the Millis Industrial Track. Bay Colony filed to dismiss the MBTA notice

to terminate and concurrently in Docket No. FD 34698 filed a petition for declaratory order in



which Bay Colony argued that potentially the Millis Industrial Track had not been eligible for a
modified rail certificate in 1987, and that Bay Colony should be deemed to have been granted a
full common carrier certificate over the track. Ultimately, Bay Colony and MBTA settled their
dispute, MBTA withdrew its notice of termination and Bay Colony withdrew its petition for
declaratory order. Accordingly, the Board never was called upon to rule on the disputed issues.
In the course of the settlement negotiations, Bay Colony acquired by assignment from CSXT the
discontinued Retained Freight Easement (a copy of which is attached as Exhibit D). Bay Colony
and MBTA also entered into a Trackage Rights and Operating Agreement dated May 4, 2006 (the
“2006 Operating Agreement”, a copy of which is attached as Exhibit E) to govern ongoing
operations and allocations of responsibilities with respect to the Millis Industrial Track.® The 2006
Operating Agreement suggests without explicitly providing, that based on the assignment of the
discontinued Retained Freight Easement from CSXT to Bay Colony, Bay Colony would thereafter
be operating the Millis Industrial Track pursuant to the Retained Freight Easement. See 2006
Operating Agreement, Recitals (c) and (g), p.3.

At the time of their settlement, Bay Colony and MBTA had suggested to the Board that
“appropriate notices of exemption” concerning Bay Colony’s operations on the Millis Industrial
Track would be filed following the dismissal of the petition. Bay Colony Railroad Corporation —
Petition for Declaratory Order, STB Finance Docket No. 34698 (served July 11, 2006), slip op.
at 1-2. However, no notices were filed, and Bay Colony continued to operate the Millis Industrial

Track under color of the existing 1987 modified rail certificate.

8 The 2006 Operating Agreement also covered Bay Colony’s operations under modified rail
certificates of the Needham Secondary Track and the Dover Secondary Track.
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B. The Remaining Dover Secondary Track

On June 11, 1982, Bay Colony filed, with the ICC a notice (the “Bay Colony Dover
Secondary Notice™) for a modified certificate of public convenience and necessity with respect to
the Dover Secondary Track between Needham Jct. at Milepost 0.0 and Medfield Jct. at Milepost
7.2.4 A copy of the Bay Colony Dover Secondary Notice is attached hereto as Exhibit F. As set
forth in the Bay Colony Dover Secondary Notice, the Dover Secondary Track was acquired by
MBTA from Penn Central subject to an operating easement in Conrail. Conrail operated the line
from its formation until Conrail applied to abandon the line under Section 308(b) of the 3R Act in
Docket No. 167 (Sub-No. 353). Conrail continued to operate under a subsidy paid by the
Commonwealth of Massachusetts until the subsidy expired. An abandonment certificate was
issued on or about June 11, 1982, and in connection with the abandonment, Conrail released its
easement to the Commonwealth.

In a decision served June 29, 1982, the ICC issued a modified certificate of public
convenience and necessity (the “ICC Dover Secondary Notice”) that authorized Bay Colony to
operate various former Penn Central lines, including the Dover Secondary Track. A copy of the
ICC Dover Secondary Notice is attached hereto as Exhibit G.

As noted above, the 2006 Operating Agreement (Exhibit D) applied to operation of the
Dover Secondary Track under the applicable modified rail certificate. See 2006 Operating
Agreement, Recitals (f) and (g), p. 1 and Exhibit A thereto. Exhibit A to the 2006 Operating
Agreement describes the Dover Secondary Track as beginning at Milepost 0.0 in Needham and

continuing to Milepost 7.3 known as Medfield Junction. The change in the milepost designation

4 The Bay Colony Dover Secondary Notice also requested authority for a modified rail certificate
to operate over a number of additional lines.
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at Medfield Junction from the original 1982 description of Milepost 7.2 to the new designation of
Milepost 7.3 reflects only a redesignation of the end of the rail line, and not an extension of the
line - the line has always been described as ending at Medfield Junction (where it connects with
the Millis Industrial Track and with track now operated by CSXT).> It does not appear that there
was any independent filing with the Board requesting the Board to redesignate the endpoint of the
modified rail certificate.

Bay Colony continued to operate the entire Dover Secondary Track until October 11, 2013,
sixty days after it filed a notice to partially terminate operation over the portion of the Dover
Secondary Track between Milepost 0.0 in Needham Junction to a point of termination near
Milepost 7.2 located at the south edge of Ice House Road, one-tenth of a mile from the point known
as Medfield Junction.® A copy of the notice of partial termination is attached hereto as Exhibit H.
The notice of partial termination at page 3, fn 1, noted that the Dover Secondary Track as originally
described in the ICC Dover Secondary Notice extended to Milepost 7.2, but that “the line as
currently measured extends to Milepost 7.3 where it connects to the Millis Branch.””  As is the
Board’s custom except when the owner has sought termination or when interim trail use is sought,
no decision was issued by the Board following Bay Colony’s notice of partial termination so there
is no record of whether the Board adjusted the end point designation of the Dover Secondary Track

in its records.

® The dispute in Docket No. FD 34698 and the Retained Freight Easement relate only to the Millis
Industrial Track and neither relate to, or cover, any portion of the Dover Secondary Track.

® The Remaining Dover Secondary was retained for, and is used to, facilitate interchange between
the Millis Industrial Track and CSXT.

7 This is consistent with the description of the Dover Secondary Track in the 2006 Operating
Agreement. It is unclear exactly when MBTA and Bay Colony first determined that the proper
milepost for the end of the track at Medfield Junction where the Dover Secondary Track connected
to the Millis Industrial Track was Milepost 7.3, but it was clearly on or before the 2006 Operating
Agreement was executed.
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C. Additional Information

To facilitate the Board’s review of this Petition as it relates to the requested exemption to
acquire the discontinued Retained Freight Easement for the Millis Industrial Track and to reactive
and operate the Retained Freight Easement as a full common carrier, Bay Colony provides on
Exhibit I hereto, additional information that would be required under 49 C.F.R. §1150.43 if Bay
Colony were seeking the exemptions under Board’ s class exemption procedures.

SUMMARY OF RELIEF REQUESTED

With respect to the Millis Industrial Track, Bay Colony seeks after-the-fact exemption
authority (1) to acquire the discontinued Retained Freight Easement, and (2) to reactivate common
carrier service over the discontinued Retained Freight easement so as to provide Bay Colony the
right to operate the Millis Industrial Track pursuant to the 2006 Operating Agreement under a full
common carrier certificate.

With respect to the Remaining Dover Secondary, to the extent necessary, Bay Colony seeks
after-the-fact authority from the Board (1) confirming the redesignated end point at Medfield
Junction where the track connects to the Millis Industrial Track as being Milepost 7.3 and that the
Remaining Dover Secondary continues to be covered by the Dover Secondary Track modified rail
certificate, or (2) issuing an amended modified rail certificate covering the Remaining Dover
Secondary to extend to Milepost 7.3 at Medfield Junction.

DISCUSSION
A. Matters the Board requested be clarified.

In the Mass Coastal Rejection Decision at p.3, the Board stated that any future pleading

seeking authority from the Board with respect to the Millis Industrial Track or the Remaining

Dover Secondary should clarify the following matters:



1. Whether Bay Colony must obtain Board authority to acquire the Line and to
operate before Mass Coastal can obtain authority under 49 U.S.C. 810902.

With respect to the Millis Industrial Track, Bay Colony is herein seeking after-the-fact
authority to acquire the discontinued Retained Freight Easement and to operate over the Retained
Freight Easement as a full common carrier pursuant to the 2006 Operating Agreement. If Bay
Colony is granted the requested authority, the question of whether Bay Colony was required to
obtain authority to acquire the discontinued Retained Freight Easement will be moot and Mass
Coastal will clearly be able to obtain authority under 49 U.S.C.810902 to acquire the Retained
Freight Easement from Bay Colony and to assume common carrier operations over the Millis
Industrial Track.

With respect to the Remaining Dover Secondary Track, Bay Colony does not believe that
it needs to obtain any additional authority from the Board to operate the line under a modified rail
certificate. Bay Colony has had and continues to have a valid modified rail certificate over the
remainder of the line for which the original Dover Secondary Track certificate was not previously
terminated. See Notice of Partial Terminations (Exhibit H). To the extent the Board deems
necessary, Bay Colony is herein requesting that the Board confirm the redesignated end point of
the line at Medfield Junction where the line connects with the Millis Industrial Track as Milepost
7.3% Bay Colony believes that Mass Coastal, through the assignment of the 2006 Operating
Agreement can obtain authority to operate the Remaining Dover Secondary Track under a

modified certificate or at its option under a common carrier certificate. See 49 C.F.R. §1150.21.

8 If the Board believes it necessary, then Bay Colony seeks an after-the-fact amendment of the

applicable modified rail certificate to extend the remaining authority to Milepost 7.3.
-8-



2. Bay Colony’s arguments in Docket No. FD 34698 that the modified certificate
may not have been appropriate because the Millis Industrial Track was never
approved for abandonment, whether those arguments apply also to the
Remaining Dover Secondary Track, and whether MBTA possesses any
common carrier obligation for the Millis Industrial Track or the Remaining
Dover Secondary Track.

Bay Colony’s arguments in Docket No. FD 34698 that the modified certificate for the

Millis Industrial Track may not have been appropriately granted were mooted when Bay Colony
withdrew its petition in that proceeding. The Board was never called upon to address the issue.
Given that the ICC, based on a complete and accurate presentation of the facts in 1987 (including
that at the time no carrier had authority to provide common carrier authority on the Millis Industrial
Track), issued a notice of modified rail certificate (see Exhibit B), there is no reason for the Board
to revisit the issue at this time. Given the 1987 ICC Millis Notice, any attempt to go back to
examine Bay Colony’s original authority is unnecessary under the circumstances. See Colorado
Pacific Rio Grande Railroad, LLC—Petition for Exemption-Acquisition and Operations of Line of
Railroad in Costilla County, Colorado, Docket No. FD 36694 (served September 18, 2023), slip
op. at 5.

The modified rail certificate for the full Dover Secondary Track was issued by the ICC in

1982. See Exhibit G. The facts supporting the issuance of the modified rail certificate for that line
were accurately set forth, and no one has questioned the issuance of that modified rail certificate.
The termination of a portion of the modified rail certificate for the Dover Secondary Track (leaving
only the Remaining Dover Secondary) was properly filed in 2013. See Exhibit H. The arguments
raised in Docket No. FD 34698 applied solely to the Millis Industrial Track and did not directly or
indirectly apply to the Remaining Dover Secondary Track.

MBTA did not acquire any common carrier obligation when it acquired the (Remaining)

Dover Secondary Track (the line had been approved for abandonment) or the Millis Industrial
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Track (Conrail retained an exclusive freight easement), and does not possess any common carrier
obligation with respect to either track.

3. Whether the Easement and/or the Operating Agreement covers the Remaining
Dover Secondary Track.

The Retained Freight Easement assigned to Bay Colony (Exhibit D) covers only the Millis
Industrial Track and does not cover the Remaining Dover Secondary Track.

The 2006 Operating Agreement (Exhibit E) originally covered the entire Dover Secondary
Track (described as extending to Milepost 7.3), and following the 2013 partial termination of the
modified rail certificate, continues to cover the Remaining Dover Secondary Track.

B. Bay Colony’s acquisition of after-the-fact authority to acquire the discontinued

Retained Freight Easement and to and operate the Millis Industrial Track under the

2006 Operating Agreement under a full common carrier certificate should be

exempted.

1. Exemption Standards.

The acquisition and operation of a line of railroad by a Class Il rail carrier such as Bay
Colony is subject to the prior approval and authorization of the Board under 49 U.S.C. §10902.
Thus, unless the exemption requested herein is granted, the proposed after-the-fact authority for
the acquisition of the discontinued Retained Freight Easement and for the operation of the Millis
Industrial Track under a full common carrier certificate by Bay Colony would require that Bay
Colony file an application under 49 C.F.R. Part 1150. However, the Board is required to approve
applications under Section 10902 unless it finds that the covered activities “are inconsistent with
the public convenience and necessity.” 49 U.S.C. §10902(c).

The Board is directed by 49 U.S.C. 810502 to grant an exemption from regulation if it finds

that (1) regulation is not necessary to carry out the rail transportation policy (“RTP”’) of 49 U.S.C.

810101, and (2) either the transaction is limited in scope or regulation is not needed to protect

-10 -



shippers from the abuse of market power. In enacting the Staggers Rail Act, Congress made it
clear that it intended for the ICC (and now the Board as its successor) to use the exemption
authority broadly. See H.R. Rep. No. 96-1430, at 105 (1980) (the ICC is capable (and expected)
through the administrative process of deregulating specific provisions and practices consistent with
the policies of Congress and the Act).

2. Regulation of the requested authority for the proposed acquisition of the

discontinued Retained Freight Easement and operation of the Millis Industrial
Track under a full common carrier certificate is not necessary to satisfy the
requirements of the RTP.

Grant of the requested exemptions would be consistent with the standards of 49 U.S.C.
810502. This Petition provides the Board with all of the information necessary to evaluate the
requested authority and to determine that the requested authority is not “inconsistent with the
public convenience and necessity.” The Board should find that detailed scrutiny through a full
application is not required to carry out the transportation policy of 49 U.S.C. §10101. The after-
the-fact authority sought with respect to the Millis Industrial Track would confirm the common
carrier service that Bay Colony has been providing over the line and allow for the seamless
continuation of that service both by Bay Colony, and then by Mass Coastal assuming the Board
were to grant it authority in its concurrent petition for exemption in Docket No. FD 36747. As
such the grant of the exemptions to Bay Colony would minimize the need for Federal regulatory
control (49 U.S.C. 810101(2)), ensure the development of a sound rail transportation system with
effective competition among rail carriers and other modes to meet the needs of the public (49
U.S.C. §10101(4)), reduce regulatory barriers to entry to (and exit from) the industry (49 U.S.C.
810101(7)), and provide for expeditious handling and resolution of all proceedings (49 U.S.C.

810101(15)). Moreover, the grant of the exemption will not adversely affect any of the other 15

items which have been made a part of rail transportation policy by 49 U.S.C. §10101. See Grand
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Trunk Western Railroad Company — Acquisition of Operating Easement — CSX Transportation,
Inc., STB Docket No. FD 35661 (served February 8, 2013) (“GTW/CSXT”), slip op at 3-4. See
also Buffalo & Pittsburgh Railroad Inc. — Lease and Operation Exemption — Norfolk Southern
Railway Company and CSX Transportation, Inc., STB Finance Docket No. 34955 (served
September 25, 2007), slip op at 2; St. Lawrence & Atlantic Railroad Company — Lease and
Operation Exemption — Rail Lines of Fraser N.H. LLC, STB Finance Docket No. 34239 (served
September 5, 2002), slip op. at 2.
3. Regulation is not needed to protect shippers from an abuse of market power.
As indicated, there will be no adverse impacts on rail transportation or lessening of
competition as a result of the proposed exemptions. Since Bay Colony has been providing
common carrier service over the Millis Industrial Track (albeit under color of a modified rail
certificate), granting Bay Colony the requested after-the-effect authority will not adversely affect
any customers or the public. The after-the-fact authority requested will merely correct the record
and the “banner” under which Bay Colony has operated under since it acquired by assignment the
Retained Freight Easement in 2005. The requested authority will also clarify the matters raised by
the Board’s Office of Proceedings in the Mass Coastal Rejection Decision so as to allow the
proposed transfer of the Retained Freight Easement and the operating authority over the Millis
Industrial Track to Mass Coastal which will facilitate the continued offering of full common carrier
service over the line.
There is no threat to shippers of any abuse of market power. Shippers received common
carrier service and were not harmed by any failure of Bay Colony to seek the authority to acquire
the discontinued Retained Freight Easement or to reactivate freight operations over the Retained

Freight Easement under the 2006 Operating Agreement with MBTA. As such, the Board should
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find that regulation of the proposed exemptions is not necessary to protect shippers from the abuse
of market power since the exemptions will not change the service that shippers received or were
entitled to, and by facilitating the transfer to Mass Coastal they will provide for the continuing
availability of common carrier service to and from the Millis Industrial Track.

4. The proposed acquisition and operation are of limited scope.

If the Board finds that there is no probable adverse effect on market power, the Board need
not determine whether the transaction is limited in scope. However, if it were to consider the scope
of the proposed after-the-fact acquisition of the Retained Freight Easement and the reactivation of
service thereunder under full common carrier authority, Bay Colony believes that the Board should
find the scope to be limited. The Millis Industrial Track is only 3.4 miles long and is located in a
single county in Massachusetts. The requested authority is further limited in scope given that Bay
Colony has provided common carrier rail service over the line - just under a modified rail
certificate instead of a full common carrier certificate. Bay Colony’s past operation of the line
would not change, and the authority requested will facilitate Mass Coastal future operations over
the line under a full common carrier certificate that cannot be abandoned or terminated without
prior abandonment authority from the Board. Under these circumstances, a finding of limited
scope is clearly warranted.

C. The Board should confirm Bay Colony’s modified rail certificate with respect to the
Remaining Dover Secondary.

The Board should confirm that Bay Colony retains a modified rail certificate with respect
to the Remaining Dover Secondary, the original 1982 modified rail certificate for the Dover
Secondary Track never having been terminated as to the remaining portion. See Exhibit H. To
the extent the Board believes it necessary, Bay Colony requests that the Board redesignate that end

point of the Remaining Dover Secondary at Medfield Junction as Milepost 7.3. Since the physical
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endpoint of the line has not changed, Bay Colony does not believe that the Board needs to issue
an amended modified rail certificate. However, if the Board believes that an amended modified
rail certificate is necessary to correct the record, then Bay Colony requests that the Board grant an
after-the-fact amended modified rail certificate for the Remaining Dover Secondary based on the
2006 Operating Agreement and the other information provided in this Petition.

D. Additional exemption requirements.

1. Interchange commitments.

In accordance with the requirements of 49 C.F.R. §1121.3(d), Bay Colony certifies that
neither the Retained Freight Easement nor the 2006 Operating Agreement include an interchange
commitment.

2. Environmental and historic reports.

Under 49 C.F.R. 81121.2(b) petitions for exemption must comply with environmental or
historic reporting and notice requirements; however, no environmental or historic report is required
with respect to the after-the fact exemptions sought in this Petition.

The after-the-fact authority requested herein of course would not change the operations
that were performed over the Millis Industrial Track since 2006, nor would it have resulted in any
changes were the authority to have been granted in 2006 given that Bay Colony had been providing
all of the common carrier operations on the line since 1987. As such there were not, nor would
there have been, any operational changes as a result of the acquisition of the Retained Freight
Easement and operation under a full common carrier certificate that would exceed the thresholds
established in 49 C.F.R. 881105.7(e)(4) or (5), and the proposed after-the-fact authorizations
would have been and should be excepted from the Board’s environmental reporting requirements

pursuant to 49 C.F.R. §1105.6(c)(1)(i).
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Further, under 49 C.F.R. 49 C.F.R. 81105.8(b)(1), no historic report should be required
because the proposed authorizations relate to Bay Colony’s continued rail operation of the Millis
Industrial Track under full common carrier authority, and additionally clarify that Board approval
will be required to abandon any service or dispose of or alter properties subject to Board
jurisdiction that are 50 years old or older.

3. Labor protection.

Under 49 U.S.C. 810502(g), the Board may not use its exemption authority to relieve a rail
carrier of its statutory obligation to protect the interests of its employees. However, under 49
U.S.C. §10902(d), since Bay Colony is a Class Ill carrier, the Board may not impose labor
protective conditions on any authority granted under Section 10902(c).

VOLUNTARY NOTICE / SERVICE

Although Bay Colony is not required by 49 C.F.R. Part 1121 to provide specific notice of
the filing of this Petition, Bay Colony is serving a copy of the Petition on MBTA as shown on the
attached certificate of service given that the Board served a copy of its Mass Coastal Rejection
Decision in Docket No. FD 36738 on MBTA.

EXPEDITED CONSIDERATION

Based on it notice of exemption and anticipated effective date, Mass Coastal and Bay
Colony had anticipated closing on the transfer / assignment of the Millis Industrial Track Retained
Freight Easement and 2006 Operating Agreement on or about December 18, 2023. The parties
still intend to complete the transaction once the issues raised by the Board have been addressed
through the consideration of this Petition, and the anticipated grant of authority to Mass Coastal to

acquire and operate the Millis Industrial Track and to operate the Remaining Dover Secondary
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Track.® Mass Coastal was able to extend its financing for the transaction for a limited period of
time. In order to allow the transaction to be completed, Bay Colony requests that the Board
consider this Petition on a more expedited schedule than might otherwise be required, and that the
Board issue a decision within 60 to 90 days, with any authority granted to Bay Colony to be

effective upon the issuance of the decision.

® Mass Coastal is seeking such authority in a petition being filed in Docket No. FD 36747
concurrently with this Petition, with the relief therein being conditioned on the Board resolving
Bay Colony’s rights as requested herein.
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CONCLUSION
For the foregoing reasons, Bay Colony requests that the Board, under 49 U.S.C. §10502,
(1) exempt from regulation under 49 U.S.C. 810902, Bay Colony’s after-the-fact acquisition by
assignment of the Retained Freight Easement covering the Millis Industrial Track, and the
operation thereof under the 2006 Operating Agreement; and (2) to the extent necessary, amend the
Board’s records of Bay Colony’s modified certificate of the Remaining Dover Secondary to reflect
a redesignated endpoint of milepost 7.3.

Respectfully submitted,

[s] Exic M. Fochy

ERIC M. HOCKY
CLARK HILL PLC
Two Commerce Square
2001 Market St.

Suite 2620
Philadelphia, PA 19103
(215) 640-8523
ehocky@clarkhill.com

JUSTIN J. MARKS

CLARK HILL PLC

1001 Pennsylvania Ave. N.W.
Suite 1300 South
Washington, DC 20004

(202) 772-0916
jmarks@clarkhill.com

Counsel for
Bay Colony Railroad Corporation
Dated: January 16, 2024
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CERTIFICATE OF SERVICE
| hereby certify that on this date a copy of the foregoing Petition for Exemption was served
on the following by U.S. first class mail, postage pre-paid, and by email where indicated:

Phillip Eng

General Manager and CEO

Massachusetts Bay Transportation Authority
10 Park Plaza, Suite 3830

Boston, MA 02116

peng@mbta.com

[s] Exic M. Fochy

Eric M. Hocky

Dated: January 16, 2024


mailto:peng@mbta.com

VERIFICATION

I, G. Bruce Fay, President of Bay Colony Railroad Corporation, verify under penalty of
perjury that the foregoing is true and correct. Further, I certify that I am qualified and authorized

to file the foregoing document.

Executed on January 16, 2024.

G. Br;;ge Fay é
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Bay Colony Railroad Corporation
Millis Line Marked in Green

Between Medfield Jet. with CSXT and EOT Millis

Massachusetts
Base Map Source: Del.orme Atlas&Gazetteer Massachusetts 2019
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EXHIBITD

ASSIGNMENT TO BAY COLONY OF
RETAINED FREIGHT EASEMENT
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ASSIGNMENT OFITRANSPORTATION EASEMENT AND RIGHTS MNHC\)%B D AND KECORDED

K COUNTY
AN A N REGISTRY OF DEEDS

THIS ASBIGNMENT, made this 3rd dayrofFOttober] 2803between CS&py,,  PEDHAM, MA
Transportation, Inc., su@®essor by merger to New York Gendral Lines, LLC, A 0 Gomidd
Virginia corporation, having a principal address of 500 Water St., Jacksonville, Fatuam 2 oo, searsrs
("Assignor"), and Bay Colony Railroad Corporation, a corporation organized and
existing under the laws of the Commonwealth of Massachusetts having a principal
address of 420 Washington Street, Braintree, MA ("Assignee)"

WITNESSETH:

WHEREAS, by deed dated January 17, 1973, which is recorded in Norfolk
County Registry of Deeds, Book 4907, Page 630, the Trustees of the Property of Penn
Central Transportation Company, Debtor ("Penn Central™) conveyed certain rail lines and
other property to the Massachusetts Bay Transportation Authority ("MBTA"), a body
politic organized and existing under the laws of the Commonwealth of Massachusetts;
and

WHEREAS, as part of the 1973 deed to the MBTA, Penn Central reserved unto
itself and its successors and assigns certain transportation easements and rights relating to
and affecting the rail lines conveyed in the 1973 deed, all as described in such deed (the
"1973 Transportation Easement"); and

WHEREAS, the property conveyed by Penn Central to the MBTA, and as to
which Penn Central reserved the 1973 Transportation Easement, included the portion of
the line formerly known as the Cliquot Secondary Track between Railroad Valuation
Station 849+30 (also referred to as Medfield Junction) and Railroad Valuation Station
999+ 50.9 (also referred to as Millis), which portion is more particularly described in
Exhibit A attached hereto and made a part hereof; and

WHEREAS, by deed dated March 30, 1976, which deed is recorded in Norfolk
County Registry of Deeds, Book 5519, Page 688, Penn Central conveyed to
Consolidated Rail Corporation ("Conrail") the fee interest in, and appurtenant easement
rights related to, the portion of the Cliquot Secondary Track between Railroad Valuation
Station 999 +50.9 and Railroad Valuation Station 1018+50, all as more particularly
described in Exhibit B attached hereto and made a part hereof, and assigned and by
operation of law transferred its rights under the 1973 Transportation Easement, thereby
enabling Conrail to operate over the Cliquot Secondary Track (the former Cliquot
Secondary Track between Railroad Valuation Station 849+30 and Railroad Valuation
Station 1018450 being hereinafter referred to as the "Millis Industrial Track™); and

WHEREAS, by a deed dated June 1, 1999, Conrail conveyed to Assignor all of
Conrail's right, title and interest, including the fee in and to .36 miles of right of way
constituting that portion of the Millis Industrial Track between Railroad Valuation
Station 999 +50.9 and Railroad Valuation Station 1018450, being the same property
described in Exhibit B, and also including any permanent easements for rail carriage, rail
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use or purposes located wjthip such right-of-way and epant rights including the
1973 Transportation Easgn‘ﬁnt as it relates to the M1111s tnal Track; and

WHER]?AE e1 serv1ce has beenocontl u Ius% grovidLed on the Millis
Industrial Track, first enn entral, then by Conrail arid thereafter and currently by
Assignee, with the knowledge of Assignor; and

WHEREAS, Conrail has transferred and conveyed to Assignor all of Conrail's
right, title and interest in the 1973 Transportation Easement as it relates to the Millis
Industrial Track; and

WHEREAS, Assignor desires that all of its rights in the 1973 Transportation
Easement as it relates only to the Millis Industrial Track and any related rights in and to
the Millis Industrial Track, but excluding the fee interest in the property described in
Exhibit B, be transferred to Assignee;

NOW, THEREFORE, Assignor, for the consideration of $1.00, the receipt and
sufficiency of which is hereby acknowledged, does hereby assign, grant and convey,
release and remise forever unto Assignee all of Assignor's right, title and interest in and
to the 1973 Transportation Easement as it relates only to the Millis Industrial Track and
any related rights and obligations and liabilities in or to the Millis Industrial Track, but
excluding the fee interest in the property described in Exhibit B.

TO HAVE AND TO HOLD such 1973 Transportation Easement and all of the
rights described therein and herein and all of the estate, right, title, interest, claim and
obligations and liabilities whatsoever of Assignor, either in law or equity, unto the use,
benefit and enjoyment of Assignee and its successors and assigns forever.

IN WITNESS WHEREOF, CSX Transportation, Inc., in accordance with due
authority, has caused its name to be signed hereto by its officers hereunto duly authorized
and its corporate seal, duly attested, to be hereunto affixed.

Signed, sealed and delivered CSX Tran
in the presence of:

éufar d. Qe By,
‘Betty IJ. Jones [/ ephen A. Cros

President-CSX

égl Property, Inc,

Its: Transportation, Inc,.

Attest: .

Carmen Beritez <7
Corporate Secretary
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NOT NOT
AN A N

State of Floridar ¢ 1) a L OFFICIAL
C O P Y)ss. COPY

County of Duval )

Before me, a Notary Public of the State of Florida, on the date below, in the
County of Duval, came STEPHEN A. CROSBY, to me known, who, being by me first
duly sworn, did make oath and acknowledged that he is President-CSX Real Property,
Inc., signing on behalf of CSX Transportation, Inc., the company described in and which
executed the foregoing Assignment, that he is fully informed of the contents of such
Assignment, that he knows the seal of the company, that the seal affixed to such
instrument is such seal, that it was so affixed by authority of the Board of Directors of the
company, that he signed his name thereto for such company pursuant to authority of the
Board of Directors and that such instrument is the voluntary and free act and deed of the
company.

In witness whereof, I hereunto set my hand and official seal this 3rd day of

QOctober, 2005.

Notary fublic 74y, Betty D. Jones
s N 2 My Commission 0D252025
N Io# expies Octover 16,2007
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NOT NOT
A N EXHIBITA ,

All that certainolinFe % réil . aé fgmirly known%s%h FCéqlgptéeéonL&ary Track and
identified as Line Code 4197 1n the records of the United States Railway Association,
situate in the towns of Medfield and Millis, County of Norfolk and Commonwealth of
Massachusetts, originating at Medfield Junction and terminating at Millis.

The line is depicted as commencing on a certain trackage plan entitled Right of Way and
Track Map, The New York, New Haven and Hartford Railroad from Cook St. to
Woonsocket, Station 810+10 to 862+90, commencing at Station 849.30.50 and
designated on the plan has Medfield Junction. The line continues in a southwesterly
direction on said plan to the end and continues at the beginning of a plan entitled Right of
Way and Track Map, The New York, New Haven and Hartford Railroad from Cook St.
to Woonsocket, Station 862+90 to Station 915+70, in a southwesterly direction to the end
and continues at the beginning of a plan entitled Right of Way and Track Map, The New
York, New Haven and Hartford Railroad from Cook St. to Woonsocket, Station 915+70
to Station 968+50, in a southwesterly direction to the and continues at the beginning of a
plan entitled Right of Way and Track Map, The New York, New Haven and Hartford
Railroad from Cook St. to Woonsocket, Station 968+50 to Station 1021+30in a
southwesterly direction and ends at Station 999 +50.9 on said plan. The foregoing plans
are recorded with Norfolk Registry of Deeds in Plan Book 236 as Plan Nos. 219, 220,
221 and 222, respectively.

Being a portion of the premises conveyed to Consolidated Rail Corporation by deed
dated March 30, 1976 and recorded with Norfolk Registry of Deeds, Book 5519, Page
688.
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N-CT NOoT
AN EXHIBITB  , y
OFFICIATL OFF IC A L )
BEGINNING at the wegt kineof lands conveyed to t a aq}lusetts Bay Transportation

Authority by deed dated January 26, 1973, at Railroad Valuation Station 999+50.9, being
550 feet more or less southwest of the intersection of the centerline of the railroad track
with the centerline of Exchange Street; thence extending in a general southwesterly
direction to the ENDING POINT at Railroad Valuation Station 1018+50, being the same
premises conveyed in a certain deed from Consolidated Rail Corporation to New York
Central Lines, LLC dated June 1, 1999 and recorded with Norfolk Registry of Deeds,
Book 14594, Page 452.

The foregoing line is also shown as a portion of trackage designated on a plan entitled
Right of Way and Track Map, The New York, New Haven and Hartford Railroad from
Cook St. to Woonsocket, Station 968+50 to Station 1021+30, recorded with Norfolk
Registry of Deeds in Plan Book 236, Plan No. 222 and commences on that portion of
designated trackage marked as 999+50.9 and terminates on that portion of designated
trackage corresponding with Station 1018+50.

Being the same premises conveyed to New York Central Lines, LLC by Consolidated
Rail Corporation by deed dated June 1, 1999 and recorded with Norfolk Registry of
Deeds, Book 14594, Page 452.
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EXHIBIT E
2006 OPERATING AGREEMENT



TRACKAGE RIGHTS AND
OPERATING AGREEMENT

This Trackage Rights and Operating Agreement (the
"Agreemeﬁt") made as of 4" day of May 2006 by and between
Massachusetts Bay Transportation Authority ("MBTA"), a body
politic and corporate and a political subdivision of the
Commonwealth of Massachusetts created by and acting pursuant to
M.G.L. Chapter 161A, and Bay Colony Railroad Corporation ("Bay
Colony"), a Massachusetts corporation created by the General
Court pursuant to Chapter 84 of the Acts of 1977.

Recitals

(a) On January 17, 1973, the Trustees of the property of
Penn Central Transportation Company ("Penn Central') in
proceedings in reorganization in the United States District
Court for Eastern District of Pennsylvania conveyed by deed (the
11973 Deed") for the consideration of $19,500,000 their interest
in certain railroad rights—of—way to the MBTA.

(b) The rights-of-way conveyed to the MBTA included the
following lines, which are more fully described in Exhibit A
attached hereto: the Millis Industrial Track; the Needham
Secondary Track; and the Dover Secondary Track.

(c) Penn Central reserved from the conveyance, for itself
and its successors and assigns, a transportation easement (the

"1973 Transportation Easement") "to use such portions of the



premises [therein] granted, together with the existing
buildings, structures, railroad track, facilities and
appurtenances thereon as may be necessary, as shall be mutually
agreed upon between the parties, for transportation purposes, in
common with [MBTA's] use thereof". The parties also covenanted
that in cases of joint use of rights-of-way, costs of operations
and maintenance would be apportioned on a "fair and reasonable”
basis; that Penn Central, as Grantor under the 1973 Deed, would
"bear the cost of necessary maintenance, repair and alteration
of all buildings, structures, tracks, facilities and
appurtenances, used solely by Grantors"; and that MBTA would
assume such cost "to the extent of such joint use, provided,
however, that neither party shall be obligated to pay more than
the amount which Qould have been required had there been a
separate rather than a joint use."”

{(d) In 1976, pursuant to the terms of the Regional Rail
Reorganization Act of 1973 and the Final System Plan adopted by
the United States Railway Association and approved pursuant to
said Act, as amended, Penn Central conveyed to Consolidated Rail
Corporation ("Conrail") all.of Penn Central's rights and
obligations under the under the 1973 Transportation Easement.
Conrail conveyed and assigned to CSX Transportation, Inc.

("CSX") all of Conrail's rights and obligations under the 1973



Transportation Easement.

{e) By Assignment dated October 3, 2005, CSX conveyed and
assigned to Bay Colony all of CSX's rights and obligations under
the 1973 Transportation Easement relating to the Millis
Industrial Track. Bay Colony is, therefore, the successor to
Penn Central in respect of the 1973 Transportation Easement as
it applies to the Millis Industrial Track.

(f) Bay Colony provides freight rail transportation service
on the Needham Secondary Track and the Dover Secondary Track in
accordance with a modified certificate issued by the Interstate
Commerce Commission on June 21, 1982 in Finance Docket No.
29963,

(g) The parties desire to supplement the 1973
Transportation Easement and the 1982 modified certificate in
order to address their respective operating and maintenance
obligations, their charges to each other, their joint and
separate liabilities for accidents and other matters affecting
thei; relationship with respect to the lines described in
Exhibit A.

ARTICLE 1
DEFINITIONS
Unless the context otherwise requires, the following terms

shall have the meanings provided below.



"Bay Colony" shall mean Bay Colony Railroad Corporation, a
charter corporation of the Commonwealth of Massachusetts.

"Car Mile" shall mean a locomotive or a car, whether or not
loaded, whether or not carrying freight, moved one mile in for-
hire or revenue service.

"Effective Date" shall mean the effective date of this
Agreement as provided in Section 8.01 hereof.

"FRA" shall ﬁéan the Federal Railroad Administration.

"FRA Track Safety Regulations" shall mean the regulations
promulgated by FRA, codified at 49 C.F.R. Parts 200-268 and in
effect as of the Effective Date, as amended from time to time.

"MBTA" shall mean the Massachusetts Bay Transportation
Authority, a body politic and corporate created by and acting
pursuant to St. 1964, C. 563, as amended.

"MBTA Rail Properties" shall mean the rail properties
listed and identified in Exhibit A, which is incorporated by
reference herein, including, except as otherwise specifically
provided in this Agréement, additions and betterments thereto;
and turnout or sidetracks used for freight service which connect
with the lines listed in Exhibit A, up to but not beyond the
point of clearance. Category A Properties shall be those which
are identified as such in Exhibit A which are used jointly by

the parties for their respective operations. Category B



Properties shall be those which are identified as such in
Exhibit A and which are used exclusively by Bay Colony for its
freight service. It is agreed by thé parties that under certain
circumstances properties may change in status from Category B to
Category A Properties, or from Category A to Category B
Properties, or may be deleted from Exhibit A altogether, as
provided in Section 2.02; to the extent of such changes,
references to properties in this Agreement at Exhibit A shall be
deemed to include such prope;ties as changed from time to time
by MBTA or to exclude such properties as appropriate.

"1973 Deed" shall mean the deed from the Trustees of the
property of Penn Central Transportation Company to the MBTA,
dated January 17, 1973 and recorded in the Suffolk-Registry of
Deeds at Book 8601, Page 179.

‘"Operating Contractors" shall mean those entities
contracted with by either of the parties to operate rail service
on such party's behalf.

"Parties" shall mean Bay Colony and the MBTA.

"1973 Transportation Easement”" shall mean the easement for
transportation purposes reserved by the Grantor in the 1973 Deed
including the covenants, limitations and other provisions as set
forth with respect to such easement in the 1973 Deed.

ARTICLE 2



ACCESS RIGHTS

Section 2.01. Access to MBTA Rail Properties

(a) MBTA grants to Bay Colony, subject to the provisions
of this Agreement and, without derogation of the rights of Bay
Colony pursuant to the 1973 Transportation Easement, the
exclusive right to enter-upon and to utilize the existing tracks
and related operating facilities located on the MBTA Rail
Properties included in Exhibit A for the purpose of performing
freight service. Without limitation of the foregoing, Bay
Colony's access rights as just described are for the purpose of
permitting Bay Colony to operate road and local freight trains,
and related switching movements, special trains, locomotives,
work trains and other on-track equipment, and Bay Colony shall
have access to all running, side, switching, yard, and
interchange tracks included in the MBTA Rail Properties and
necessary for the provision of Bay Colony's freight service,
including for the purpose of storing equipment, provided that
such access rights shall not unreasonably interfere with MBTA's
current or future uses of its Rail Properties for passenger
service.

(b) Nothing in this Agreement shall derogate from MBTA's
right to utilize, directly or through its Operating Contractors,

or to permit other carriers to utilize the MBTA Rail Properties



for the provision of intercity or commuter passenger services,
provided that such utilization does not interfere unreasonably
with the access rights of Bay Colony pursuant to the 1973
Transportation Easement or granted to Bay Colony pursuant to the
provisions of this Agreement.

(c}) Except as expressly provided herein, nothing in this
Agreement shall be construed to grant to Bay Colony a right to
approve actions by MBTA affecting the MBTA Rail Properties,
including, without limitation, alterations and improvements
thereto, relocations, use of air or subsurface rights for
development or other purposes, and granting of easements for
utilities and crossings, provided that MBTA shall provide Bay
Colony reasonable prior notice of those actions affecting Bay
Colony's use contemplated hereunder and that such actions shall
not unreasonably interfere with the access rights granted to Bay
Colony.

Section 2.02. Changes in Status of MBTA Rail Properties

(a) Nothing in this Agreement shall derogate from MBTA's
right to determine which portions of the MBTA Rail Properties
may be used for intercity or commuter passenger service. In the
event that passenger services are instituted by MBTA or its
Operating Contractor on the MBTA Rail Properties shown in

Exhibit A as Category B Properties, such properties shall be



designated as Category A Properties. In the event that MBTA
discontinues passenger services over any of the Category A
Properties, such properties shall be designated as Category B
Properties for purposes of this Agreement. In each case, the
change in designation of the status of the property shall be
effective upon the date specified by MBTA in a written notice
provided in advance thereof to Bay Colony.

(b) Without limitation of the foregoing, in the event that
the rights of Bay Colony under the.l973 Transportation Easement,
or the use by Bay Colony of any of the MBTA Rail Properties,
shall terminate, whether in accordance with the provisions of
the 1973 Deed, abandonment or otherwise, the property affected
by any such termination shall be deemed deleted from Exhibit A
without the need for written notice thereof by either party to
the other. Termination shall be deemed to mean a permanent
cessation of use, and abandonment shall be deemed to mean
abandonment pursuant to final authority of the Surface
Transportation Board or other regulatory agency having
jurisdiction. |

ARTICLE 3
MANAGEMENT AND OPERATIONS

Section 3.01. MBTA Rail Properties




(a) Except as otherwise provided in this Agreement or as
the parties may otherwise agree, MBTA retains the right to
exercise and to perform management and operational control
of all rail service over the MBTA Rail Properties, including,
without limitation, dispatching and control of all trains,
provided that such control shall be exercised in a manner which
does not interfere unreasonably with the exercise by Bay Colony
of its access rights to the MBTA Rail Properties under this
Agreement or the 1973 Transportation Easement. Unless MBTA
exercises its rights as outlined above, Bay Colony shall
exercise such operational control and perform dispatching on all
Category B Properties, and MBTA shall exercise operational
control and perform dispatching on all Category A Properties.

(b} It is understood by the parties that the scheduling,
dispatching and control of MBTA passenger trains on MBTA Rail
Properties shall take preference over all other train
scheduling, dispatching and control, including, without
limitation, scheduling, dispétching and control of freight
service on the MBTA Rail Properties.

(c) Bay Colony, upon sixty (60) days' written ﬁotice in
advance thereof, shall have the right to amend and, in
particular, to increase the level of its freight service on the

MBTA Rail Properties beyond that existing as of the Effective



Date of this Agreement, which amendments to, or increase in,
service shall be subject to the provisions of this Agreement,
including, without limitation, Section 4.01(b), provided that
the character, scheduling or extent of its freight service shall
not interfere unreasonably with MBTA's current or future use of
the MBTA Rail Properties for intercity or commuter passenger
service.

(d} Bay Colony may operate overhead, special or emergency
trains on the MBTA Rail Properties provided that such operations
shall not interfere unreasonably with MBTA's current or future
uses of the MBTA Rail Properties for intercity or . commuter
passenger service.

(e) Nothing in this Agreement shall derogate from MBTA's
right to operate special or emergency trains over Category B
Properties, provided that, except as the status of such
properties may change in accordance with Section 2.02, MBTA
shall pay the car mile charges otherwise assessable in
connection with such operations by Bay Colony in accordance with
ARTICLE 5.

Section 3.04. General Provisions

(a) As used in this Agreement, whenever reference is made
to the trains, locomotives, cars or equipment of, or in the

account of, one of the parties hereto such expression means the

10



trains, locomotives, cars or equipment in the possession of or
operated by or on behalf of one of the parties and includes such
trains, locomotives, cars or equipment which are owned by,
leased to, or the responsibility of such party.

(b} Each party shall comply with the provisions of
applicable federal and state laws, regulations, and rules
respecting the operation, condition, inspection, and safety of
its Erains, locomotives, cars and equipment. Each of the
parties shall indemnify, protect, defend, and.save the other and
its officers, agents, and employees harmless from all fines and
penalties imposed under such laws, rules, and regulations by any
public agency, authority or court having jurisdiction in the
premises, when ény such imposition is attributable to the
failure of a party to comply with its obligations in this
regard.

(c) In its use of the Category A Properties, Bay Colony
shall comply in all respects with the operating rules and
regulations of MBTA, and the movement of Bay Colony's trains,
locomotives, cars and equipment over the Category A Properties
shall be subject at all times to the orders of the
transportation officers of MBTA.

(d) Bay Colony shall make such arrangeﬁents with MBTA as

may be iequired to have all of Bay Colony's employees who shall

11



operate its trains, locomotives, cars and equipment over the
Category A Properties qualified for operation thereover. Bay
Colony shall compensate MBTA for any and all direct costs
incurred by MBTA in connection with the qualification of such
employees of Bay Colony, as well as the cost of pilots furnished
by MBTA, until such time as such employees are deemed by the
appropriate examining officer of MBTA to be properly qualified
for operation as herein contemplated, provided that MBTA shall
not be rgquired to administer more than three qualifying
attempts for any such employee.

(e} MBTA may conduct an investigation or hearing
concerning the alleged violation of any operating rule or
practice of MBTA by an employee or employees, except officers,
of Bay Colony. Bay Colony shall be notified in advance of any
such investigation or hearing and such investigation or hearing
may be attended by any official designated by Bay Colony and
shall be conducted in accordance with the collective bargaining
' agreemenfs, if any, that pertain to such employee or employees.

(£) MBTA shall have the right to exclude forthwith from
the Category A Properties any employee of Bay Colony, except
officers, whom MBTA determines, based on the investigation or
hearing described above, to be in violation of MBTA's rules,

regulations, orders, practices or instructions issued by
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timetable or otherwise, provided that MBTA may exclude any
employée of Bay Colony (except officers) from the Category A
Propérties prior to such determination for alleged vioclations of
MBTA's rules regarding use of intoxicating beverages or drugs,
or for alleged insubordination. Bay Colony shall release,
indemnify, defend and save harmless MBTA and its officers,
agents and employees from and against any and all claims and
expenses arising from such exclusion.

(g} If by reason of any mechanical failure or any other
cause not resulting from an accident or derailment, a train or
locomotive of Bay Colony becomes stalled and unable to proceed
under its own power, or fails to maintain the‘speed required by
MBTA on the Category A Properties, or if in emergencies crippled
or otherwise defective cars are separated from Bay Colony's
trains on the Category A Properties, MBTA shall have the option
of allowing Bay Colony to furnish motive power or such other
assistance as may be necessary to haul, help or push such
trains, locomotives or cars, or to properly move the disabled
equipment off the Category A Properties or MBTA may perform or
arrange for the performance of the necessary functions provided
that if MBTA elects to perform or arrange for performance of

such - functions, MBTA shall do so as expeditiously as possible.
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Bay Colony shall reimburse MBTA for direct costs incurred in
rendering any such assistance.

(hy If it becomes necessary to make repairs to or adjust
or tfansfer the lading of such crippled or defective cars in
order to move them off the Category A Properties, such work
shall, at the option of MBTA, be done by Bay Colony or MBTA or
by the parties' respective contractors. Bay Colony shall
reimburse MBTA for direct costs incurred in rendering any such
assistance.

(i) It is understood and agreed that neither party shall
charge or seek payment from the other for the performance of the
party's responsibility for dispatching or control of trains or
equipment as set forth in this Agreement beyond the charges or
payments for which the parties are otherwise responsible
pursuant to ARTICLE 5.

ARTICLE 4
MAINTENANCE AND CONSTRUCTION

Section 4.01. MBTA Rail Properties

(a) Nothing in this Agreement shall derogate from MBTA's
right solely to perform all maintenance, construction,
alterations or improvements of any kind which are determined to
be necessary by MBTA with respect to its Rail Properties or with

respect to its own operations thereon. Such work shall be
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performed by MBTA at.its own expense except as provided in
Sections 4.02 and 4.04.

(b) In addition to maintenance or other work performed by
MBTA on its Rail Properties for its own account, MBTA agrees to
perform maintenance work on Bay Colony's account with respect to
Bay Colony's freight operations on Category A Properties in
accordance with the FRA Track Safety Regulation classification
listed in Exhibit A and for the compensation set forth in
ARTICLE 5. If at any time Bay Colony determines that such
maintenance work has not been performed by MBTA at a level
required under the FRA Standards for the class of track in
question, Bay Colony may notify MBTA in writing and MBTA shall
within thirty (30) days of receipt of such notice take such
action as may be necessary to bring such track to the standard
so required. If Bay Colony desires construction, alterations or
improvements on Category A Properties it shall submit a request
to MBTA in writing which specifies the work which Bay Colony
wants MBTA to perform on Bay Colony's account. Sdbject to
agreement by the bartiés on apportionment of the costs of such
improvements, the MBTA shall perform such work, or, if MBTA
elects, allow Bay Colony, at its sole expense, to enter upon

such Category A Properties to perform such work.
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(c} Without limiting the generality of the foregoing, MBTA
(1) shall have the right exclusively to secure such approvals of
regulatory or governmental bodies for such work as may be
necessary, including, without limitation, the Surface
Transportation Board, FRA and Massachusetts Department of Public
Utilities, and no approval of Bay Colony shall be required for
the performance of any work on Category A Properties except as
maybe expressly provided herein and (2) shall perform such work
in accordance with the standards applicable to a particular
property, as designated in Exhibit A, under the classification
set forth therein and subject to the terms and provisions set
forth in applicable FRA Track Safety Regulations.

Section 4.02. Category B MBTA Rail Properties

(a) Notwithstanding the provisions of Section 4.01, Bay
Colony shall have responsibility and control of, and shall
perform at its sole expense all such maintenance and shall
perform, with the prior written concurrence of MBTA as provided
in Section 4.64, at its sole initial expense and excepf as
otherwise provided in Section 4.04, all Capital Improvements, as
defined in Section 4.04, on Category B Properties, including,
without limitation, construction, reconstruction, alteration or
improvement of any yard, track, signal, communication or other

solely freight facility on such Category B Properties, provided
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that if Bay Colony reasonably determines that any bridge
facility is in need of major structural repair, recoﬁstruction
or replacement, without which the continued utility of such
facility cannot be maintained in accordance with the standards
applicable to the Rail Property of which such facility is a
part, as designated in Exhibit A, Bay Colony shall promptly
notify MBTA of such determination in writing and may, at the
election of Bay Colony, either (1) undertake such repair,
replacement or reconstruction in accordance with Section 4.04,
or (2) terminate its use of that portion of the Rail Property
occupied by such bridge facility.

(b) It is understood that, without limitation of the
foregoing, Bay Colony shall, in each particular instance, (1)
obtain MBTA's approval in writing, which approval shall not be
unreasonably conditioned, withheld or delayed, of any material
change to, or removal without replacement of, track, signal
systems, buildings or equipment on such Category B Properties
including, withoﬁt limitation, approval of applications té the
FRA Railway Safety Board, and that upon any removal of any such
items, unless such items are replaced in kind or with upgraded
materials, all such items shall remain the property of MBTA and
if any such items are replaced by Bay Colony in kind or with

upgraded materials, Bay Colony shall retain the material removed
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for reuse or for sale for the account of Bay Colony; (2) during
the period of its performance of responsibilities hereunder for
Category B Properties, perform all responsibilities and
obligations of "track owners" under the FRA Track Safety
Regulations, and shall do all things necessary to apply for and
obtain, subject to MBTA's approval in writing, which approval
shall not be unreasonably conditioned, withheld or delayed, any
approvals of regulétory or governmental bodies (including the
Surface Transportation Board,‘FRA and Massachusetts Department
of Public Utilities) which may be required in the performance of
such responsibilities and obligations, at Bay Colony's sole cost
and expense, including, without limitation, filing the petition
called for under FRA Track Safety Regulations, Section 213.5;
provided that any "RS&I" applications, so-called, to the FRA
shall be jointly filed; and (3) perform all such work as
provided in Section 4.02 (a) in accordance with the standards
applicable to é particular property, as designated in Ekhibit A,
under the classification set forth in such Exhibit A and subject
to the terms and provisions set forth in the applicable FRA
Track Safety Regulations.

(c) All licenses, easements or other rights or interests
for purposes of crossing at grade, over or under or otherwise of

using the Category B Properties referred to in this Section
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4.02, including, without limitation, air, subsurface,
transverse, longitudinal or other rights or interests for
development, commercial or other purposes, shall be subject to
the following understandings:

(1) All licenses, permits or other non-property
righﬁs or interests with respect to such Category B Properties
(hereafter in this paragraph called "licenses") shall be issued
by Bay Colony subject to the review and approval in advance of
MBTA, except as provided expressly below, and all revenues paid
by the licensee thereof to Bay Colony shall be shared with MBTA
as provided in sub-paragraphs (3) and (4) below.

(2) Bay Colony may issue licenses for transverse pipe
and Wire occupancies without prior review or approval of MBTA,
subject to the provisions of subparagraph (3) below.

(3) With respect to licenses issued under sub-
paragraph (2) above, Bay Colony shall charge the preparation,
issuance and rental fees as set forth in Exhibit B attached, as
amended from time to tiﬁe in accordance with the provisions of
Section 11.10 ﬁereof. To the extent of revenue from paymenfs by
such licensee, Bay Colony and MBTA shall share such revenues as

follows:
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(i) Bay Colony shall be reimbursed one-hundred
(100) percent of the Standard Preparation Fee as shown in
Exhibit B.

(ii) If annual rental fees are paid with respect
to such license, Bay Colony shall be paid the Base Rate. The
Base Rate shall be $179 (September 2005 bése), and shall be
adjusted annually based on the Consumer Price Index, for Urban
Wage Earners and Clerical Workers (CPI-W) (1967=100) specified
for All Items-United States compiled by the Bureau of Labor
Statistics of the United States Department of Labor, provided
that the Base Rate shall not be less than $179.

(iii) Bay Colony shall be paid one-half of any
revenues from payments by such licensee in excess of the amount
provided at clauses (i) and (ii) above, the remaining one-half
share to be paid by Bay Colony to MBTA upon receipt from the
‘licensee. |

(4) With respect to licenses issued by Bay Colony
other than those described at sub-paragraph (2), Bay Colony
shall charge such amounts and shall share revenues from payments
by any such licensee in accordance with such understandings as
MBTA and Bay Colony may agree to in writing with respect to each

such license, provided that to the extent of such revenues Bay
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Colony's share shall not be less than the amount referred to at
clauses (i) and (ii) above.

(5) All applications for rights or interests
described at this subsection with respect to the use of Category
B Properties other than those expressly subject to sub-
paragraphs (1) through (4)Ashall'be submitted to MBTA for its
approval and issuance.

(d) Bay Colony shall carry out its responsibilities under
Section 4.02(a) in a manner which will not unreasonably
interfere with any future intercity or commuter passenger
services which MBTA may undertake or authorize on Category B
Properties.

(e) (1) In the event that MBTA initiates intercity orx
commuter passenger service or the rights of Bay Colony terminate
in accordance with Section 2.2 (b) on any of the Category B
Properties, and if it is determined that Bay Colony has failed,
on or before the date of such termination, or ninety (90) days
after the date written notice is sent by MBTA to Bay Colony that
it intends to initiate passenger service in joint use with Bay
Colony on such property, to maintain such properties at, or to
bring such properties to, the level of maintenance required
under the FRA class designation shown in Exhibit A for such

property, MBTA shall have the right otherwise provided under
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Section 4.01 to perform such work, and to charge Bay Colony
therefor, in which event Bay Colony shall reimburse such charges
incurred by MBTA as a payment additional to those otherwise
provided in ARTICLE 5. All facilities or improvements thereto
which are constructed by Bay Colony under Section 4.02(a), which
are properly accounted for as a capital expense, and which can
be removed without causing permanent damage to such Rail
Property and without interfering with any use by MBTA of such
Rail Propgrties, shall be the property of Bay Colony and may be
removed by Bay Colony at its sole expense in accordance with the
foregoing. At MBTA's option, MBTA may require by written notice
to Bay Colony and at Bay Colony's sole expense, that Bay Colony
remove such facilities or improvements which are no longer used
and restore the property to its pre-existing condition, and in
the event such facilities or improvements afe not so removed
within ninety (90) days following the date of such notice, they
shall be the property of MBTA.

Section 4.03. Installation of Industrial Sidetracks

(a) In addition to, and without limitation of, the
requirements set forth above in this ARTICLE 4, the provisions
of this Section 4.03 shall apply to the construction, alteration
or removal of industrial sidetracks (referred to in this Section

as "sidetracks") located on the Rail Properties.
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(b) In order to use Category A Properties for sidetrack
purposes, Bay Colony shall submit to MBTA for its review and
written approval, which approval shall not be unreasonably
condition, withheld or delayed, the engineering plans and
specifications for such work and an application by Bay Colony or
the industrial user for a license.

(c) Bay Colony shall have full responsibility for
negotiations with industrial users in connection with the
development of such plans and specifications for.sidetracks‘on
Category A Properties and with the preparation of applications
for licenses for submission to MBTA. |

(d) The license between MBTA and Bay Colony or MBTA and
the industrial user for sidetracks on Category A Properties
shall define the location and use of the sidetrack, the use and
maintenance charge, the term of the license, the obligation to
remove the sidetrack under certain qircumstances, and such other
terms as may reasonably be required by MBTA, including, without
limitation, provisions for indemnification of MBTA for liability
for death or injury to persons or loss or damage to property
with respect to the construction, alteration, repair, removal or
use of such sidetrack. In the event the license is between MBTA
and Bay Colony, the term shall not be greater than the term of

this Agreement under Section 8.01 and shall be subject to the
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termination provisions of ARTICLE 8 of this Agreement unless the
parties otherwise expressly agree.

(e) Except as provided below at subparagraph (g),
construction, alteration, repair, or removal of sidetracks on
Category A Properties shall be performed by MBTA's employees or
contractors at Bay Colony's sole cost and expense.

(f) Except as provided in paragraph (g) below, following
MBTA's written approval of plans and specifications for the
construction, alteration or removal of sidetracks on Category A
Properties, MBTA shall, within 30 days, submit a force account
estimate for work to be done and a time and payment schedule
which, when approved by Bay Colony, will constitute an order to
begin work. Payment shall be required in advance of the
performance of the work either, at the election of the MBTA, in
one payment or a series of payments. If it appears that the
cost of such work will exceed the estimate, MBTA will notify Bay
Colony to secure authority for such additional costs. Upon
completion of work done on behalf of Bay Colony by MBTA, Bay
Colony shall promptly pay ény authorized costs which exceed the
advance payments; provided, however, that MBTA shall not be
authorized or obligated to incur costs in excess of those

approved in writing by Bay Colony. The unexpended balance of
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any advance payments shall be returned.by MBTA to Bay Colony
promptly upon completion of work.

{g) Construction, alteration or removal of sidetracks on
Category B Properties shall be performed, in a manner that will
not unduly interfere with potential future use of such Category
B Properties by MBTA and in accordance with plans and
spééifications developed by Bay Colony, by Bay Colony employees
or contractors at Bay Colony's sole cost and expense.

(h) Maintenance of sidetracks on the MBTA Rail Properties
shall be performed by MBTA's employees or contractors at Bay
Colony's sole cost and expense, except that maintenance of
sidetracks on Category B Properties shall be performed by Bay
Colony's employees or contractors at Bay Colony’s sole cost and
expense. 'It is expressly understood that the compensation
charged to Bay Colony uﬁder ARTICLE 5 does not cover such cost
and expense of maintenance of sidetracks on Category A
Properties, which shall be paid as additional compensation in
accordance with the provisions of this Section 4.03.

(i) MBTA shall bear no portion of the cost or expense of
and shall have no responsibility with respect to construction

and maintenance of that portion of any sidetracks located off

the MBTA Rail Properties.
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(j) In the event that use of any sidetracks located on
Category A Properties has ceased for a period of twenty-four
(24) consecutive months, MBTA shall have the option, upon ninety
(90) days' written notice to Bay Colony, to remove the sidetrack
and any other facilities or appurtenances connected therewith
which are located upon such Rail Properties.

{k) In the event of removal of a sidetrack located on
MBTA's Rail Property, Bay Colony shall be entitled to the return
of all sidetrack materials which Bay Colony provided to MBTA or
otherwise installed in accordance with this Section, which are
properly accounted for as a capital expense, which can be
removed without causing permanent damage to the MBTA Rail
Property, and without interfering with any use by MBTA of such
Rail Property, provided that the cost of removal is borne by Bay
Colony. All other materials shall be removed by MBTA at MBTA's
expense and shall be retained by MBTA. MBTA shall notify Bay
Colony of the removal and availability for disposition of all
materials belonging to Bay Colony hereunder.

Section 4.04. Capital Improvements.

MBTA acknowledges and agrees that Bay Colony has made and
in the future will need to make Capital Improvements, as defined
below, necessary to enable it to provide rail freight service on

the MBTA Rail Properties and that such Capital Improvements may
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not be fully amortized or depreciated at the termination of this
Agreement. Capital Improvements that have been made by Bay
Colony and their respective costs and amortization schedules are
listed in Exhibit C attached hereto. Bay Colony may propose
additional Capital Improvements that may have amortization
schedules that may extend beyond the termination of this
Agreement. Provided that a proposed Capital Improvements does
nét compromise or reduce the level or standards for the MBTA
'Rail Properties and does not conflict with any future plans of
MBTA for the MBTA Rail Properties and is of a standard which is
generally accepted in the industry and is to the benefit freight
railroad operations and improved service, then MBTA shall
approve such propdsed Capital Improvement and associated
amortization schedule. Failure of MBTA to provide approval
within 90 days shall constitute approval of the proposal. If
Bay Colony no longer operates the line on which a Capital
Improvement is located after the termination of this Agreement,
MBTA shall require any person that, within one year of the
termination of this Agreement (other than as a result of a
default by Bay Colony), becomes the operator of any such line to
pay to Bay Colony any unamortized net book value remaining on
any such Capital Improvement. The obligation of MBTA pursuant

to the preceding sentence shall survive the termination of this
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Agreement. For purposes of this Agreement, "Capital
Improvement" shall mean any addition, installation, improvement,
replacement or construction that is capitalized by railroads in

accordance with generally accepted accounting principles.

ARTICLE 5
COMPENSATION

Section 5.01. Base Charge

(a) Subject to revision from time to time as provided in
Section 5.03, the Base Charge for the use by Bay Colony of the

Category A Properties shall be as follows:

Number of Car Car Mile
Miles Annually . Charge
First Eight Hundred Thousand $.3646

Over Eight Hundred Thousand $.2734

Section 5.02. Payment

(a) Bay Colony will pay to MBTA, care of Director of
Railroad Operations, an amount computed by multiplying the Base
Charge, as revised from time to time pursuant to Section 5.03,

by the number of car miles traveled on each segment of the
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Category A Properties in any calendar month (the "applicable
month") .

(b) Bay Colomny shall be responsible for caiculating the
amount of the payment due to MBTA for the applicable month in
accordance with this Section, and shall pay such amount within
ninety (90).calendar days after the close of such applicable
month. Any such payments shall be accompanied by a statement
prepared by Bay Colony which shall show the number of car miles
traveied during the applicable month by each segment.

Section 5.03. Revision of the Base Charge

Beginning July 1, 2006, and each July 1 thereafter, the
Base Charge shall be increased or decreased on a cumulative
basis by the same percentage by which the cost of labor and
material, excluding fuel, as reflected in the Annual Indices of
Charge-Out Prices and Wage Rates (1977=100), Series RCR,
included in "AAR Railroad Cost Recovery Index" and supélements
thereto, issued by the Association of American Railroads (or, if
such index ceases to be published a generally reﬁognized index
which is substantially equivalent to same), has increased or
decreased in the preceding calendar year. Such increase or

decrease will become effective July 1lst of each calendar year.
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ARTICLE 6
LIABILITY INDEMNIFICATION

Section 6.01. General

(a) Financial responsibility for liability for personal
injury or property damage which may result from activities
conducted hereunder shall be allocated as provided in this
ARTICLE 6.

(b) For the purpose of this ARTICLE 6, the following terms
shall have the meanings provided bglow unless otherwise
expressly provided in this ARTICLE:

“Bay Colony Employees" shall mean the employees and agents
of Bay Colony, and Bay Colony's Operating Contractors and any
such Contractors' employees.

"MBTA Employees" shall mean the employees and agents of
MBTA, and MBTA's Operating Contractors and any suchkContractors'
employees.

"Person" shall mean any person, including, without
limitation, passengers and third parties, as well as the
respective employees, agents or contractors of the parties.

Section 6.02. Bay Colony Employees

Bay Colony shall defend, indemnify, and save harmless MBTA
and MBTA Employees, irrespective of any negligence or fault of,

or control by, MBTA or MBTA Employees, or howsoever incurred or
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caused, from any and all liability, damage, or expense of any
kiﬁd whatsoever, including reasonable attorneys' fees, arising
out of injury to or death of any Bay Colony Employee or arising
out of loss of, damage to, or destruction of any property of any
such Bay Colony Employee. Bay Colony Employees who are involved
in Bay Colony's provision of services to MBTA under this
Agreement shall be regarded as Bay Colony Employees, and not as
MBTA Employees.

Section 6.03. MBTA Employees

MBTA shall defend, indemnify} and save harmless Bay Colony
and Bay Colony Employees, irrespective of any negligence or
fault of, or controlAby, Bay Colony or Bay Colony Employees, or
howsoever incurred or caused, from any and all liability,
damage, or expense of any kind whatsoever, including reasonable
attorneys' fees, arising out of injury to or death of any MBTA
Employee or arising out of loss of, damage to, or destruction of
any property of any such MBTA Employee. MBTA Employees who are
involved in MBTA's provision of services to Bay Colony under
this Agreement shall bé regarded as MBTA Employees and not as
Bay Colony Employees.

Section 6.04. Bay Colony Property

Bay Colony shall defend, indemnify, and save harmless MBTA

and MBTA Employees, irrespective of any negligence or fault, of,
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or control by MBTA or MBTA Employees, or howsoever incurred or
caused, from any and all liability, damage or expense of any
kind whatsoever, including reasonable attorneyé' fees, arising
out of loss of, damage to, or destruction of any property, real
or personal, owned by, leased to or otherwise under the control
of Bay Colony, including, without limitation, Bay Colony trains,
ladings and all other contents thereof and the Category B
Properties.

Section 6.05. MBTA Property

MBTA shall defend, indemnify, and save harmless Bay Colony
and Bay Colony Employees, irrespective of any negligence or
fault of, or control by Bay Colony or Bay Colony Employees, or
howsoever incurred or caused, from any and all liability,
damage, or expense of any kind whatsoever, including reasonable
attorneys' fees, arising out of loss of, damage to, or
destruction of any property owned by, leased to, or otherwise
under the control of MBTA, including withouf limitation, MBTA
trains and all other contents thereof, but expressly not
including the Category B Properties.

Section 6.06. Liabilities Arising from Hazardous Materials

Any other provision of this ARTICLE 6 to the contrary

notwithstanding:
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(1) Bay Colony shall defend, indemnify and save harmless
MBTA and MBTA Employees, irrespective of any negligence or fault
of, or control by, MBTA or MBTA Employees, or howsoever incurred
or caused, from any and all liability, damage, or expense of any
kind whatsoever, including reasonable attorneys' fees, arising
out of injury to or death of any Person, or arising out of loss
of, damage to, or destruction of the property of MBTA, MBTA
Employees or any Person, resulting from the transportation or
use of hazardous materials by Bay Colony or Bay Colony
Employees; and

(2) MBTA shall defend, indemnify and save harmless Bay
Colony and Bay Colony Employees, irrespective of any negligence
or fault of, or control by, Bay Colony or Bay Colony Employees,
or howsoever incurred or caused, from any and all liability,
damage, or expense of any kind whatsoever, including, reasonable
attorneys' fees, arising out of injury to or death of any
Person, or arising out of loss of, damage to, or destruction of
the property of Bay'Co;ony, Bay Colony Employees or any Persén,
resulting from the transportation or use of hazardous materials
by MBTA or MBTA -Employees.

For purpbses of this Section, hazardous materials shall be
deemed to be all materials listed by the United States

Department of Transportation in the Hazardous Materials Table
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found at 49 CFR 172.01, as the same may be amended from time to
time, without regard to any special designation or limitation
noted in the Table.

Section 6.07. Other Apportionment of Liability

Except as otherwise provided in Section 6.01 through 6.06,
of this ARTICLE 6:

(a) Bay Colony shall defend, indemnify, and save harmless
MBTA and MBTA Employees from any and all liability, damage, or
expense of any kind whatsoever, including reasonable attorneys'
fees, arising out of injury to or death of any Person, or
arising out of loss of, damage to, or destruction of any
property of any Person, resultiﬁg from the negligence or fault
of Bay Colony or Bay Colony Employees.

(b) MBTA shall defend, indemnify and save harmless Bay
Colony and Bay Colony Employees from any and all liability,
damage, or expense of any kind whatsoever, including reasonable
attorneys' fees, arising out of injury to or death of any
Person, or arising out of loss of, damage to, or destruction of
any property of any Person, resulting from the negligence or
fault of MBTA or MBTA Employees.

(c) 1If liability, damage or expense of any kind whatsoever
arises as a result of the negligence or fault of both parties,

or their respective Employees, the obligations of the parties to
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indemnify each other pursuant to Sections 6.07(a) and 6.07(b),
above, shall be apportioned on the same basis as would arise
under applicable common law and statutory principles of law
concerning tort liability, contribution and indemnification,
provided that for the purposes of this contractual provision
insofar as it relates to the right to contribution of one party
to another, and notwithstanding any contrary principle of law,
the party against whom contribution is sought shall be
responsible for the negligence or fault of its Employees or
other contractors.
ARTICLE 7
DISPUTE RESOLUTION

Section 7.01. Informal Procedures

(a) Whenever an issue of interpretation or application of
this Agreement arises between the parties, the parties agree to
make every possible effort to resolve the matter expeditiously
through the procedures set forth in this Section, and without
resort either to arbitration (see Section 7.02) or to other
remedies available under this Agreement pursuant to Section
8.03.

(b) For technical operating issues, the parties will
establish én operating committee consisting of one or more

representatives from each party. The operating committee shall

35



meet as often as required by the MBTA Director of Rail
Operations and Bay Colony General Manager. Either party may
submit issues to the operating committee for review and the
operating committee shall give its opinion on any issue within a
reasonable time but not later than fifteen (15) working days
from the date of the meeting at which the issue was presented.

(c) In the event any party believes that the other party
is in default regarding a matter of substantial importance
which, if not corrected immediately, will substantially
prejudice the party's ability to protect its interests under
this Agreement or will cause other irreparable injury, such
éarty may request a meeting to be held between the General
Manager of MBTA and the General Manager for Bay Colony at a
convenient time and place within seven (7) working days of the
request. The other party shall forthwith respond to the request
and the meeting shall be held within the above time period.

(d) If a dispute remains outstanding following the use of
the appropriate method or methods outlined above, the aggrieved
party shall notify the other party in writing of the nature of
the dispute or alleged default, the grounds why the other party
is responsible, and the specific relief desired. Within ten
(10) bgsiness days of the receipt of such notice, such other

party shall respond in writing and shall either propose an
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adequate course of action to correct such default within a
stated period of time, or provide a detailed objection to the
grounds listed in such notice. 1In the event that the parties
agree on the course of action proposed by the responding party,
or an alternative course of action to correct such dispute or
default, the parties shall countersign a letter incorporating
such agreed upon course of action or, where applicable, shall
agree to an amendment to this Agreement. In the event that such
letter agreement or amendment is not executed within thirty (30)
days of receipt of such notice (originally sent by the aggrieved
party), or within such other reasonable period of time as the
parties may agree, the aggrieved party may, except as otherwise
provided in this Agreement, proceed with formal methods of
dispute resolution outlined in Section 7.02 or may proceed with
other remedies available under this Agreement.

Section 7.02. Arbitration

(a) Arbitration for purposes of resolving a dispute shall
follow exhaustion of the informal procedures under Section 7.01
and shall be available'only at the option of both parties. If a
party elects arbitration and the other party declines to have
the dispute resolved by arbitration under this Section, or if
the parties undertake arbitration and one of the parties

unreasonably delays the expeditious conclusion of the
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arbitration proceeding, the aggrieved party may proceed with
other remedies available under this Agreement.

(b) If arbitration is undertaken, the matter in dispute
shall be submitted to a disinterested arbitrator. In the event
that the parties are unable to agree upon the appointment of an
arbitrator, the arbitrator shall be appointed, upon the
application of either party hereto and upon reasonable notice to
the other party, by the American Arbitration Association.

(c} If either party claims the arbitraﬁor‘s decision is
based upon an error of law, it may within thirty (30) days after
receipt of such decision, institute an action at law to
determine such legal issue. For this purpose, the sufficiency
of the evidence to support the arbitrator's conclusions of law
shall be considered a question of law.

(d) All arbitrations hereunder shall be conducted in
accordance with the rules and procedures of the American
Arbitration Association unless the parties otherwise agree.

(e) During the pendency of Such arbitration proceedings,
the operations to be conducted, and physical plant to be used
under this Agreement, to the extent that they are the subject of
such controversy, shall continue to be transacted and used in

the manner and form existing prior to the time such controversy
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arose, unless the arbitrator shall make a preliminary ruling to
the contrary.

(f) Each party hereto shall bear the costs and expenses
incurred by it and the parties shall share equally the costs and
expenses attributable to the services of the arbitrator which
they may jointly appoint under paragraph (d) or whom may be
appointed under paragraph (b).

ARTICLE 8

DURATION OF AGREEMENT AND DEFAULT

Section 8.01. Term

The Effective Date of this Agreement shall be May 4, 2006
and the term hereof, unless sooner terminated as provided below,
shall continue from that date until December 31, 2035.
Thereafter, this Agreement may be extended for one successive -
thirty (30) year term at the election of both parties, provided
that both parties execute a written election to renew not later
than June 30, 2035. Notwithstanding any other provision of this
Agreement, Bay Colony may at any time discontinue operation of
all or any portion of any line subject to this Agreement,
including taking action in its discretion to obtain regulatory

authority to abandon or discontinue operations.

Section 8.02. MBTA Budget Approval
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This Agreement is subject to annual budget approval by the
MBTA Advisory Board of budgetary provisions for rail costs or
services under Mass. General Laws, Chapter 161A, Section 5(i).
In the event that financial participation by MBTA in costs or
services related to any or all of the Rail Properties is not
approved, MBTA shall provide written notice to Bay Colony, which
notice shall specify the end of the fiscal period for which an
approved budget exists. Effective at the end of such fiscal
period (called for purposes of this paragraph the "Termination
Date") the provisions of this Agreement shall terminate and
shall be null and void and without further effect except that
claims or disputes of the parties with respect to matters |
arising under this Agreement prior to such Termination Date
shall be governed by this Agreement and except that Bay Colony
may elect to continue to use MBTA Rail Properties in accordance
with the 1973 Easement and such reasonable terms and conditions
as the parties may agree upon in advance of such Termination
Date.

Section 8.03. Default

(a) Each of the following shall constitute an Event of

Default under this Agreement:
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(i} Any late payment of compensation under ARTICLE 5
or other provisions of this Agreement remaining outstanding for
more than four (4) months;

{ii) The commencement of any proceeding by or against
either party which might result in any modification of the
obligations of such party hereunder under any bankruptcy,
insolvency or similar law, unless all of the obligations of such
party under this Agreement shall have been duly assumed by a
trustee, or successor to such party within sixty (60) days after
such proceeding shall have commenced;

(iii) The failure to perform any other covenant or
obligation in this Agreement, which failure shall have continued
for more than thirty (30) days following the date of a notice of
alleged default sent pursuant to Section 7.01(d).

{b) If an Event of Default shall occur, the party not in
default ("aggrieved party"), upon written notice to the
defauiting party, may make a Declaration of Default hereunder,
and may exercise any or all of the following remedies:

(i) Terminate this Agreement by and upon sixty (60)
days' written notice to the defaulting party;

(ii) Continue this Agreement in effect notwithstanding

the Event of Default and set off against amounts owed to the
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defaulting party any late payments duly noticed by the aggrieved
party in the Declaration of Default; or

(iii) Regardless whether a remedy described above is
exercised, pursue any other remedy at law or in equity in any
court of competent jurisdiction.

{c) Notwithstanding any contrary provisions of Section
7.01(d) or of Section 8.03(a) or (b), if any party believes that
the other party is in default regarding a matter of substantial
importance which, if not corrected immediately, will
substantially prejudice the aggrieved party's ability to protect
its interests under this Agreement or will cause irreparable
injury, the aggrieved party may file immediately any and all
pleadings which it deems appropriate before any court of
competent jurisdiction to secure judicial review of such matter,
accompanied by an affidavit demonstrating the nature of the need
for immediate relief, without following the provisions of
Section 7.01(d) and without waiting for the thirty (30) day
period specified therein or in Section 8.03(a) or (b) to expire.
The parties agree that to the extent permitted by the rules of
procedure applicable to judicial review in the court or courts
in which proceedings under this Agreement are invoked, pursuit
of judicial review as described in this Paragraph shall be

without prejudice to the pursuit of other remedies described in

42



this Section, including, without limitation, pursuit of judicial
relief as to other issues between the parties under this
Agreement.

(d) An Event of Default shall not be waived or satisfied
by failure of a party to make a Declaration of Default with
respect thereto, nor shall a failure of a party to make a
Declaration of Default be considered a waiver of any other
remedies available to it under this Agreement or otherwise.

ARTICLE 9
AFFIRMATIVE DUTIES, REPRESENTATIONS AND WARRANTIES

Section 9.01. Operating Duties in Regard to Safety

Each party shall take all reasonable precautions for the
safety of and shall provide all reasonable protection to prevent
damage, injury, death or loss to all employees and passengers,
Operating Contractors, all tracks, bridges and other equipment
and all adjoining utilities and other equipment in the rights-
of-way. Unless otherwise provided by law, each party will be
responsible to give all notices and comply with all applicable
laws, rules, regulations and lawful orders of any public agency
or authority in connection with its operations under this
Agreement bearing on the safety of persons or property or their
protection from damage, injury, death or loss. Without

limitation, this shall include observance of all applicable
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safety rules and regulations administered by the Surface
Transportation Board, FRA or Massachusetts Department of Public
Utilities, all applicable regulations regarding the transport of
hazardous materials or wastes prescribed by the U. S. Department
of'Transportation and by the U. S. Environmental Protection
Agency and all other applicable safety rules and other operating
procedures of general applicability.

Section 9.02. Mutual Representations and Warranties

When this Agreement is executed by the parties, the parties
shall have represented and warranted to each other that: (a)
the parties have the corporate power and authority to enter into
this Agreement and to éarry out their respective obligations
hereunder; (b) the parties have taken all legal action necessary
to authorize them to enter into and perform their respective
obligations hereunder; (c) entering into and performing this
Agreement does not violate any statute, rule, regulation, order,
writ, injunction or decree of any court, administrative agency
or governmental body, or violate any agreement by which a party
is bound; (d) there is no known litigation or proceeding pending
"or threatened against a party which could materially or
adversely affect the performance of this Agreement; and (e) the

parties have obtained all approvals as may be required to permit
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their respective performance of the obligations of this

Agreement.
ARTICLE 10

GENERAL PROVISIONS

~Section 10.01. Labor Rights

(a) Bay Colony agrees that its entrance upon and use of
the MBTA Rail Properties is for its corporate purpose of
providing rail service pursuant to appropriate authority and
that such use is not intended‘to create or continue any rights
on the part of Bay Colony Employees or its contractors with
respect to any other current or future use of the MBTA's
properties, including without limitation, maintenance,
operation, rehabilitation, and improvemeﬁt thereof by MBTA or
MBTA's contractors.

(b) Nothing contained in this Agreement shall require
either party to perform any service or take any action which
would violate any term or condition of any then current labor
agreement between the respective parties and any organization
representing any of their respective employees or applicable to
the respective parties by reason of operation of law.

Section 10.02. Status As Independent Contractor

In connection with all maintenance or other work performed

by MBTA on Bay Colony's account in furtherance of Bay Colony's
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freight operation on MBTA Rail Properties under Section 4.01 and
any other work performed by MBTA on behalf of Bay Colony under
this Agreement, the parties intend that the MBTA shall act as an
independent contractor and not as the agent for Bay Colony.

Section 12.03. Clearing Wrecks

(a) When, as a result of Bay Colony's sole use of Category
B Properties; rerailing, wrecking service or wrecking train
service is required, Bay Colony shall perform or arrange to have
performed such service at Bay Colony's sole cost and expense,
including without limitation, removal of damaged equipment,
repair and restoration of roadbed, track, signals, communication
systems and all other right of way structures.

(b) With respect to incidents on Category A Properties the
following provisions shall apply:

{1) When, as a result of Bay Colony's sole use of

Category A Properties, rerailing, wrecking service or wrecking
train service is required, MBTA, with the cooperation,
assistance, and advice of Bay Colony, shall have the optioﬁ of
requesting Bay Colony to perform such service or of performing
such service by itself or by its contractor, all at Bay Colony's
sole cost and expense, including without limitation, removal of

damaged equipment, repair of damaged equipment, repair and
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restoration of roadbed, track, signals, communication systems
and all other right of way structures.

{2y When, as a result of MBTA's sole use of
Category A Properties, rerailing, wrecking service or wrecking
train service is required, MBTA, with the cooperation,
assistance, and advice of Bay Colony, shall have the option of
requesting Bay Colony to perform such service at MBTA's sole
cost and expense or of performing such service by-itself or by
its contractor, including'without limitation, removal of and
restoration of roadbed, track, signals, communication systems,
and all other right of way structures.

(3) When, as a result of joint use of Category A
Properties by MBTA and Bay Colony, rerailing, wrecking service
or wrecking train service is required, the provisions of
Section 10.03(b) (1) will apply except that all costs, including
without limitation liability costs, will be apportioned in
accordance with the provisions of ARTICLE 6.

(c) Unless the parties otherwise agree in writing, all
repairs and réstorations performed pursuant to this Section
shall be to the condition existing immediately preceding the
wreck.

{(d}) All Bay Colony locomotives, cars, equipment, lading

(including loss thereof) and salvage from any such wreck or
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derailment under the management or control of MBTA shall remain
the property of Bay Colony. Any MBTA locomotives, cars,
equipment, lading (including loss thereof) and salvage involved
in such wreck or derailment shall remain the property of MBTA.

Section 10.04. Force Majeure

(a) MBTA will be excused from any obligation under this
Agreement where non-performance is occasioned by the occurrence
of unusually severe weather not normally experienced in
Massachusetts, explosion, fire, disaster, act of God, or any
other event which is beyond its reasonable control including,
without limitation, the disapproval, in whole or in part, of the
MBTA's budget for its operations or maintenance of, or other use
of the MBTA Rail Properties. Except as otherwise provided
expressly in the Agreement, performance shall be excused only so
long as and to the extent that any such event shall prevent
performance. |

(b) Bay Colony will be excused from any obligations under
this Agreement where hon—performance is occasioned by the
occurrence of unusually severe weather not normally experienced
in Massachusetts, explosion, fire, disaster; act of God, or any
other event which is beyond its reasonable control. Performance
shall be excuéed only so long as and to the extent that any such

event shall prevent performance.
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Section 10.05. Notices

{(a) Any notices required in this Agreement shall be sent
in writing to the parties at the addresses listed below, unless
either party shall inform the other party in writing of any

change in that address:

Bay Colony: Bay Colony Railroad Corporation
Attn: Bernard M. Reagan
420 Washington Street
Braintree, MA 02180

MBTA: Massachusetts Bay Transportation Authority
Attn: General Counsel

10 Park Plaza

Boston, MA (02116

Copy: Director of Railroad Operations
45 High Street
Boston, MA 02110
(b) All approvals and consents required under this
Agreement shall be in writing and signed by an Officer

identified in this section.

Section 10.06. No Third Party Rights

This Agreement and each and every provision hereof is for
the exclusive benefit of the parties hereto and, to the extent
provided in this Agreement, their respective Employees and not

for the benefit of any third party. Nothing herein contained

49



shall be construed or interpreted as creating or increasing any
right'in‘any third person to recover by way of damages or
otherwise against either of the parties hereto.

Section 10.07. Headings

All Section headings are inserted for convenience only and
shall not affect any construction or interpretation of this
Agreement.

Section 10.08. Entire Agreement

This Agreement'and the attachments annexed hereto and
integrated herewith contain the entire agreement of the parties
hereto with respect to the matters described in this Agreement,
and supersede any and all agreements or understandings whether
oral or written, between the parties. However, nothing in this
Agreement shall be deemed to diminish the rights of Bay Colony
as the assignee under, or adversely affect or extinguish, the
1973 Transportation Easement retained under the provisions of
the 1973 Deéd, which rights and 1973 Transportation Easement
shall survive the termination of this Agreement.

Section 10.9. Amendments

No term or provision of this Agreement may be changed,
waived, discharged, or terminated except by an instrument in

writing signed by both parties to this Agreement.
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Section 10.10. Successors and Assigns

This Agreement shall be binding upon, and inure to the
benefit of the respective successors and assigns of the parties.
For this purpose, any party hereunder shall enter into an
agreement with any such successor or assign obligating such
successor or assign to all the terms and conditions of this
Agreement. Any party to this Agreement shall remain liable
jointly and severally with any successor or assign for any event
of default or other breach of this Agreement which occurred, and
any charges or obligation which accrued, prior to the date of
the assignment notwithstanding the assumption by the successor
or assign of such liabilities, charges, or obligations.

Section 10.11. Regulatory Approval

Each party shall have the obligation to obtain all
necessary regulatory and other approvals for it to enter into
this Agreement, any modificaﬁion or amendment of this Agreement,
or to coﬁply with any of the provisions of this Agreement.
Neither party shall be under any obligation to comply with any
provision of this Agreement if it determines that such
modification or amendment or proposed action under this
Agreement requires the approval of any regulatory body unless
and until the other party provides sufficient evidence that such

approval has been obtained or is not required.
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Section 10.12. Records

Each party shall maintain appropriate operating and
accounting records which record the locomotives and cars and the
mileage of such locomotives and cars moving on Category A
Properties. Each party shall have the right, upon reasonable
notice, to inspect, examine and audit all operating and
accounting records and supporting documents of the other party,
including, without limitation, dispatching records, and all
other books énd records that relate to the performance of this
Agreement. Nothing in tﬁis Agreement shall be construed as
obligating either party to retain books or records beyond the
period specified in regulations of the Surface Transportation
Board or of the FRA.

Section 10.13. No Representation and Waivers

Except as expressly provided herein, the parties make no
representations or warranties and waive no rights or remedies.

Section 10.14. Non-Discrimination

The parties shall comply with the terms and conditions
contained in Exhibit D.

Section 10.15. Past Claims

Each party hereby releases the other from any and all
claims, disputes, or causes of action, known or unknown, as of

the Effective Date, which arise out of or may be connected in

52



any way with use by Bay Colony of any of the MBTA Rail
Properties prior to the Effective Date including, without
limitation, with respect to charges for use or maintenance of
such MBTA Rail Properties, or with respect to losses to property
or damages with respect to use or maintenance of the MBTA Rail
Properties by either party; provided, however, that claims,
defenses, disputes or causes of action relating to Capital
Improvements and arising under or based upon section 4.04 shall
not be feleased.

Section 10.16. No Personal Liability

No recourse shall be had by either party for any claim
against any officer, director, stockholder, employee or agent of
the other party alleging personal liability on the part of such
person, unless such claim is based upon the bad faith, fraud or
deceit of such person.

Section 10.17. Effect of Invalidity

In the event that any provision of this Agreement is found
to be invalid or unenforceable in any respect, the remaining
provisions shall never£heless be binding with the same effect as
if the invalid or unenforceable provision was originally

deleted.
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Secticn 10.18. Massachusetts Law

This Agreement shall be construed in accordance with the

laws of the Commonwealth of Massachusetts.

TN WITNESS WHEREOF, the parties hereto have executed this

Agreement as of the 4th day of May 2006.

BAY COLONY RAILROAD (JORPORATION
y /
BY 2 /f/i:;;;%{zz,
M \/(_/ \.._7(‘ e

ATTEST: MASSACHUSE7TS H#AY TRANSPORTATION
. AUTHORIT :
APBROVAL AS TO FORM: BY: —

/S
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EXHIBIT A TO TRACKAGE RIGHTS AGREEMENT .
BETWEEN THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND BAY COLONY RAILROAD CORPORATION

The Needham secondary track - the line of railroad beginning at Control Point Heights,
Railroad Milepost 13.6, Needham, Middlesex County, Massachusetts and continuing
through Needham and Newton to its point of termination at Railroad Milepost 15.5,
known as Cook Street, Newton, Middlesex County, Massachusetts and including the Wye
track and that portion of the Needham branch from Needham Junction to Control Point
Land. The MBTA operates passenger service from Railroad milepost 13.6 to Railroad
Milepost 13.9 and this portion of the Needhma Secondary track is in Category A. The
balance of the Needham Secondary Track is in Category B. ‘

The Dover Secondary Track - the line of railroad beginning at Railroad Milepost 0 in
Needham, Middlesex County, Massachusetts and continuing through Needham, Dover
and Medfield to its point of termination at Railroad Milepost 7.3 known as Medfield
Junction. This track currently has no passenger service and is in Category B.

The Millis industrial track - all that line of railroad beginning at the point of clearance of
the switch connecting the Millis Line with CSX Transportation’s line of railroad between
Framingham and Walpole, Massachusetts, at a point known as Medfield Junction, at
approximately Railroad Milepost 0, then running southwesterly through the town of
Medfield into the town of Millis, ending approximately 100 feet after exchange Street.
This track currently has no passenger service and is in Category B.



EXHIBIT B TO TRACKAGE RIGHTS AGREEMENT

BETWEEN THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

AND BAY COLONY RAILROAD CORPORATION

P wmi.  RENTAL SCHEDULE

anr

FOR
UTILITY OCCUPATIONS OF
CONSOLIDATED RAIL CORPORATION
PROPERTY

(IN EFFECT JANUARY 1, 1985)
SCOPE

1. The following zra charges for wites, cables, poles and elsctricat condults and for plpa crossings, Including fongitudinal
occupation, on, gver, across or under Yhe Rallroad Company's right of way and property and for attachmants to or
occupation of rallroad faclitins. . X .

2. A propontionata additional rental calculated to the nearast dofar shalf ba made for any crossing in excass of 200.fsat in

fength.
3. Al annuat llcenses shall have a clausa Included providing for an automatic yearly Increase or decrease based on the Con-

sumer Price Index outlined in the Agreement.
4. The total annual rental for any one Agreemsn? shall not be less than $100.00.
5. Noteofexception: The charges hereln are not intended to axtend ta aperating agresments covering use of joint facilities.

Tha Railroad Company wiil be relmbursed for; -
1. Alllabor and material turnished by It In connaction with the construction, reconstruction, repalr, relacation or removal, sto.

of any ovarhaad or undergrade crossing, or any occupation of Its property.

2. The services of such watchmen, Nagmen, Inspectors or any other employees as may, In tha opinion of the Rallroad
Company, be necessary to safeguard s interests or to malntain trafiic.

3. The cost of all drawings and engineering furnished. )

4. Thae cost of all Insurance which may be desmed necessary by the Rallroad Company, {See Page 2)

NOTE: The above costs shall Include-the current percentages for ovechead and fringe banalits,

PREPARATION FEES

" Tha following charges are intended to cover the cost of processing of papers and other incldental expenses incurred by
the Raliraad Company, and are in addition to the rentals shown hereafter in this scheduls. -

PUBLIC HIGHWAYS — No charge will ba mada for the procassing of agreements for any overhead or undergrade crossing of

the right of way of the Railread Company within the fimits of any public highway to those holding franchise rghts. (See item |
as to incidental charges).

RAILAOAD RIGHT OF WAY: Charges wilt be made as follows:

1.

Wire and Cable Crossings and Longltudinal Oceupstions ovar or under Raifroad Company right of way and property:

{8)  Notexceeding 300 volts to one individual sarvice . ... ........... Cerereneraaaas Cevsvvacassasaeases. $50.00
(D) Al othertranaverss CroSsINES v v ve et et renes e enee s rnnnen Meraemarensanan Vienerrrrenass 200.00
(&) Alllongitudinal occupatlons, and any agreement regardlass of voitage NQT prepared on & standard printad form,

not less than ...... L O e r e e eaas P 350.00

Pipe and Sewer Crosslc;gs and Longltudinal Occupations over or under Rallroad Company right of way and proparty:

{a) . Plpe not axceeding 3" inslda dlameter to one Individual service . .. .......... PR +'s X 11

(b)  Allothertransverse crossings ..o v evn e ovenrnnnnns i tedtesntcarrerasaiiaanenn cersrreanaens .. 200,00
(&) Alt longitudinal occupations, and any agreement regardless of size of plpe NOT prepared on a standard printed

TOrm, RO LBES Than L. . it ittt e e e e e e et errieseaa. ... 350,00




-

NOTE; Crossing of right of way by pipa type cable conslsting of ane or mora high voltage cables encased In a stael pips under
Inert oil pressure, and/or further encased In a larger steel pipe and the spaca between the pipas fillad with compacted sand
should be subject to 8pecial consideration and each case handiad Individually,

{8) Spare or unéécupied duets or plpes, each (Whan the duct shall be occupled In the futura by a cabla, theannual .

rental charge shall govern and the $5.00 charQe cease) . ... ..o oviiuenens h e, e a e . $5.00
{fi Ducts'or pipes carrying conductors ., ........... e aiaeaas Cebievaere, «rervns.. NOCHARGE
{0 Manholes, each .......ovvvvrvnns e E et e ieeret et e aaaas Cevnes . 25.00

NOTE: . {1) . Attachments of wires, cables, ete. to bridges, bulldings, polas or structures of Rallroad Company subject to

»N

Eallt <

m o

’

, spacial consideration in each case.
(2) A proportionate additional rental calculated to the nearest doliar shall be made for any crossing In excess of 200
teet, '

-

SECTION C — POLES, TOWERS, GUYS AND ANCHORS

Single wooden pole (per pole) ........ A e ireereretaarea e, e e riraaeas cee... $20.00

All olher supporting structures other than the auxiliary facliities and appurténances listed In Hams 3, 4, Sand 6

beloWw ..c.ivreiniiiinnann. o d b s me e e e e e e e e e e e ek e e e e At cverant oy ean 2500 aa.
Each brace, Stub Pole 0 ANGROT . ... uiiti it ce e e e e iiiattteetarasieianneaeaneeranaaasas Chadeenens 2000 ea.
Each guy anchared on or crossing railtoad property .. .v..ovieeeene. eerarenne. Cveneene Crerercenanencarenss 5.00
Each span guy wire crossing ...... Cerataseasanrauaann N Rt remsirarescaieanannnnn - ¢ X 1.4

Guys, stubs, anchors and push or pull braces nat definltely required by speclification for the support of a crossing pola,
placed on Raflroad right of way at the request of the Rallraad Company, shall ba conafdaered as a part of the crossing pole

and no charges made therefor.

NOTE: The abovd chargas are in a&diﬁon to the wire or cable occupation charges provided for in Sectians “A” and ¥B",

1.

SECTION D — PIPES AND SEWERS

PUBLIC HIGHWAYS — Crossings whally within the limits of a public highway and not supported by or attached lo struc.
tures of the Rallroad Company for those helding praper franchlse rights, NO RENTAL. .
BAILROAD RIGHT OF WAY AND PROPERTY — Crossings not excaediné 200 fest In langth. Annual rental will ba as
tollows:
(8) Circular Unes Carrying No Pressure;

$1.00 per Inch of inside nominal dlameter per pipe

Minfmum charga for any one crossing

(b} Gircular Llnes Under Pressure and Carrylng Non-Flammabia, Non-Explosive or Non-Combustible Supporting

Materlals, axcept Coal and Water Slurmry: ’

$1.50 per inch of inside nominal dlameter per pipe
Minimum charge for any ona crossing ............. Sabcaiisrsaecaanaan eriasasanaas PPN oo 100,00

() Clrcular Linea Under Pressura and Carrying Flammabis, Explosive or Combusilble Supporting Materlals, except Coal ‘
and Water Slurry; ’
Pipa not axceeding 3" inside nominal diametaer

Minimum charge for anyons crossing ............... e m e e ame et cm et aa e aaaaneaea «es 10000
Plpe over 3" Inside nominal diameter and not exceeding 12" Inside diameter

Minlmum charge For BNy 08 Cro88ING .. v et ietnatereesasstiereesnernaencnssnsannanes Perens 125,00
Pipe over 12" inside diametar and not exceeding 24" Inside diamater

Minimum charga for any one crossing ..vvevsueesan.. h et b bt ea ettt a e ey rs 175.00
Plpe exceeding 24" In diameter — $6.00 per inch Lo

Minimum charge for any one Cro88INg . .. .ovrceiraerierinne o iiaeeeanenncansnsn Cemns Verenas .. 300.00

{d} Rental for non-clreular plpes shall be determined by the diametar of a clrcular pipe having an equlvalent cross-'
sectlonal area. )
(6}  Rental for pipe tunnels or other special underground construction shall be subject to spacial conslderation.

() Pipa lines carriad over Rallroad Company’s property on bridges or other supports subject to spacial consideration in
each case If permitted by Consolldated Rail Corporation's current spaclflcations.



(@) Manholes, EACH . «.vevoviieceemunssessernsoinasenunes r e aee e emeen et e £25.00
(h} Charges for attachments of plpes to bridges, bulidings or struclures of the Railroad Company subject t¢ special con-

sideration In each casse,
(h  Where pipe or pipes are encased in & protective pipe of larger dlameter, no charge shall be made for the protective

encasemant.

LONGITUDINAL OCCUPATIONS*

 SECTION A — AERIAL AND UNDERGROUND WIRES
(COMMUNICATION AND POWER) '

*NOTE: Recognlzing the many variables and intangibles involved in sach longitudinal pccupatlion of Raliroad property, each
application shall be considered on its own merits; with suggested minimum annual rantals being applied as sot out

below.
1. AERIAL WIRES
(3} Poleline, ﬁlghesx voltage not e;cceedlng TEOOVORE o v veeomenareanecacnseronnnss + o\ . . $500.00 par cireult per mile
(5)  Polaline, ovar 7,500 volts up 1o but not Including 33,000 VOIS .. ...cvvoimeanns tesanesss. 900.00 percircult per mile

(¢} Pole line 33,000 volts and over. Tha Formula markad Exhiblt “A”, and made a part of this Schedule, will bs used.

NOTE: The ebova charges covef the co_mpleia pole fine occupation and additlonal charges are not to be made unless there
are attachments to Raliroad Company facliities. For purpose of determlning voltags, guy wires, messengers, and grounded
conductors shall be considered as zero voltage. Ali other conductors shall be rated at voltage to ground, or to other conduc-

tora, whichaver 18 higher. )
2. AERIAL AND UNDERGROUND CABLES .
(&) Télaphone communication cables (not Including composite coaxlal cables, nor fiber optie cables)
Cable oontaining not more than 1100 pairs . ... .. S esararseaasaemsereas P serarena $500.00 per cable parmile
Cabls containing 110110 1800paIrs . ... oo avanre e Crasseararananas beaneneenen 000.00 per cabla permile

Cabls containing ovar 1800 pairs. The Formula marked Exhibit “A" and made a part of this Schedule will be used
amploying & 10-foot distance under item “A".

For underground communication cabies the minimum charge s $1000.00 per cable per mile.

() Composite coaxial — Subject to negotiation but not less par mllBthan .. ......oioemeoiiiaieiinns veee 1,300.00
{t) Overhead powsr cables: :
Cabie not exceeding 7,500 VOIS - . oovvunraiireeeneneots Creeeen e resseesvnneese.. BDO.0O percable per mile
Cable-over 7,500 volts up to but not Including 33,000 volts ., .. coavviarnaonint ceeans £00.00 per cable per miia

Cable 33,000 volts and over. The Formula marked Exhibit “A" and made a part of this Schedule will be used employing
a 10-foot distance under item“A”.

{d) Underground powaer cables; ’
When pable is burled In an apen trench and covered with soll:

MINIMUM ChBIE «ovv Sernreenssan Meebsinsescsesaisenay teveresausaesesansasss.o BDO.ODperchroult par mile
When cable is burled In an opan trench and surrounded with from & to 12 Inches of thermal sand:
MIRIMUM ChBIGE ... cavannsiornatnraossannas firanaasreaerans Caerrera s 1,600.00 per clrcult per mile

When cable Iz encased In & sleal pipa under nert olf pressure andlor further sncasad in a larper steel pipe and the
space betwean the pipes filted with compacted sand: . -

* 52,50 per Inch of nominal diameter of the largest plpe per 100 faet of occupation or fraction thereof with a mintmum

charge of $1,600,00 par mlle. ’ :

(6) CATYIREIIY v ovvesvrennanssrshionarrcentsassrasorcmmaasssoaesiststastasnnresrase $825.00 per tine per mile.

v



{f) Spare orunoccupled ducts or pipes, sachpermlle ............... Ceveneeeasaian L T T Y

{5) Manhales, splicing chambers or pull boxes,each............ e amaracaanraanees teenanas et
)  An edditional charge shal! be made for use of Railroad duct lnes based on the value of the facility. -

NOTE: Charges shown under (1), {g) and (h) are In addition to the charges shown under (8) to (s) Inclusive.
NOTE: Foroccupations less than ane mila in length, the rental shall be a proportionate amount of the above ratescalculated

to the nearest-dollar but no rental for any wire, cable, duct or pips occupation shali be lass than the eharge lor one-quarter mile

of such occupation.

SECTION B — ATTACHMENTS

Annual rantals will be charged as follows when higher rates are not fixed:
1. Attachments of aerial wires and cables to poles or other structures of tha Rallroad Company used In wire fina construction.

(a)  Up to but not Including 33,000 voits for sach wire attached to Rallroad Company's cross-arm or bracket

(b} Upto.but notinciuding-33,000 voits for each wire attached to Licensee’s cross-arm or brackat .............. " 1.00
(c) Foreach croxs-arm or bracket attached to Rallroad Company'spoles ... .. Cereraaaaas v serateanaaines 1.00
{d) Wires of 33,000 voits and over attached to the Rallroad Company’s crogs-armsorbrackets .................. 2.00
(8} Wires of 33,000 volts and aver attached to Licensee’s crosa-arms or brackets . ...... e et otveneenonnanerns 1.50

2. Attachments of aerial wires and cables 1o bulldings or other structures.
{a) Each wire or cable attached 1o Rallroad Company's buliding or structura, including Raliraad or highway bridges, per
attaehmeont ... .ocvvnnnennn resvsaccransnean haakriaeagansccasan hamssamssaaareiarnannas PO veer 300
3. Attachments of cable terminals to poles, buildings, or siructures Including highway bridges, rallroad bridges ovar
highways or other bridges of the Railroad Compaay.
{a) Each cabla tarminal, loading coll, transformer or ke device subject to special conslderation In each oass, but not
lessthan .......... eessrrasruara cerrasarveanes Svsvranrtsorsnaisnsns Cerriessannseeen, eraean ~ 25,00

NOTE: The above charges are 10 be made in addition to thosa undar Section “A",

SECTION C — GUY WIRE CROSSINGS AND OVERHANGING CROSSARMS
AND POWER WIRES AND CABLES OF POLE LINES OUTSIDE OF
RAILROAD RIGHT OF WAY '

1. Each guy wira crossing raiiroad property but not anchored thereon ...... ferreirrrrenn rererrerassratoenaavenes
2. Cross-arms overhanging raliroad property from poles located outalde thereof, one of mora cross-arms on any pole ., 2,00

3. Power wires and cables ovgrhanging Raliraad property from poles located outside thereof shall be calculated at the rates
. &pacilied in Section A", Paragraphs 1 and 2, and on a prorated basis, depending upon the number of overhanging wires,
. excluding the neutral; ground, static or lightning wires, but In no case BsEthan ...ovevvrnannn e seas. 185,00 por mile

SECTION D — PIPES AND SEWERS

Anrual rentals will be chargad as follows:

1. Circular Lines Carrying No Pressure;
$1.50 minimum charge per inch of Inslde nominal diameter or fraction thareaf par 100 faat of occupation or fraction
tharsof. (Sea item 10 balow} ’

2. Clreular lines under Pressure and Carrylng Non-Flammabile, Non-Explosive end Non-Combustihie Supparting Matertals,

except Coal and Water Slurry:
$2.00 minimum charge per Inch of ingide nominal dlameter pet 100 feat of occupation or fraction thereof. (See Hem 10
below) )
3. Circular Lines under Praasure and Carrying Flammable, Explosive and Combustidle Supporting Materlais, and Cosl and
Wataer Sturry: ‘
$3.00 minimum charge per Inch of inside nominal dlameter per 100 feet of accupation or fraction thereo!, plus a
negotiated figure basad on volume of product transported. (See ltem 10 below)



4, Rantax for non-circular pipes shafl bs determined by the diameter of a circular plps having &n equivalent cross-sectional

8,
6. Plpallnes carrled along Rallroad Company's property on bridges ot other supports subjact to special consideration In each

10.

. MANRhOIBS —~ BAOR ... v. e niiretonceasararnnsassnnsosvasnnrersnrertnsnnans baaeenna. Ferassaunnranrre
. Charges for at{achmants of pipes to bridges, bulldings or structures of the Rallroad Company subject to speclal considera-

areg. - .
Rental.for pips tupnela or other special underground construction shatl be subject to spaclal consideration.

casa If parmitted by Consolidated Rall Corporation’s current specifications.
$25.00

tion In sach case.

. Whaere plpe or pipes are encased in a protectlve type of larger dimmeter, no charge shall ba made for the protective

encasernent,

Fot plpe occupations, there will ée aminimum annual rental of $100.00 and will caver occupations up to 1110 mite (528'), and
an additiona!l minimum annual rental of $700.00 shall be assessed for sach subsequent 110 mile (528").

SPECIAL CONSIDERATION

Occupation charges for overhead or underground conveyors, plpe bridges, padesirian tunnels, or any other facitity not covarad
by thiz Schedula wiil be subjact to special consideration.

DEFINITIONS

For the purposs of this Scheduls the followlng definitions shalil apply;

1.

A WIRE Is a solld or stranded single conductor, elther bare or Insulated.

2. COMMUNICATION WIRES inc!udé wires used for telegraph, telophone, fire alanm, police and slanat clrcults, for public

ot private communication or signal service, which operata af not exceeding 400 volts to ground or 750 volts between any
two polnts of the circult and the transmitted power of which does not exceed 150 watts,

. POWER WIRES Include all wires used for trangmiiting a supply of elsgtrical énergy excapt those deflned as communlication

wires under ftem 2.

- MESSENGER WIRES shall be cansidersd gs part of the wires or cables supported and no rerital shall be assessed

therafor.

. A CABLE conslsts of more than two conductors Insulated from each other, with or without a protective covering, elther

self supporting or having a common support.
A CROSSING ia that part of any ovarhead or undsrgrada lina spanning a track or tracks of the Rallroad Company within the

imits of that portlon of its right of way usad for rallroad purposes,
. LONGITUDINAL OCCUPATION Is any occupation of rallroad property other than a dlrec'l crosalng over or under raliroad

tracks and right of way as deflned under item 6.

. A COMPOSITE COAXIAL CABLE I8 a cable made up of one or more transmission lines In which one eonductor Is

centered Inskde a metallic tubtthat sa:ws as a seoond conductor, Othet standard Insulated conductors may be included in
the same overall sheath. -

. INDIVIDUAL SERWGE Is & setvice 10 a single Individual dwelling.
10.

CATV FACILITY conslsts of one (1) 314" cable plus one {1) 12" cable bundied together with a singls suppotting strand.

EXHIBIT “A”

The Tollowing Formulas wil be used for the computation of annual rantals for longltudinal occupations of Raliroad property by
aerfal or underground power lines or communlcation lines as oumnad In the appropriate sub -paragraphs-on Pages 4 and 5 of
this Schadule.”

e



FORMULA 1

For Hedlat Whare tinefs) ls On Wtility Structures,
Annual Right of Way Rental Per Mile = (NxVxRxWU+(Pats rates)
Whare N = Number of acres subtended by powsr circuit

Par Mile « S280(A + 2C

43560

A = Distanca beiwaen outside condustors in fest.

C = NEBC (Current Edition) building clearance In fest {overhaad occupations only).
(Where there are two or more clrcults of different or same voltages on the same structures, uge A apd ¢ for

cireuit requiring graatest width),”
V. = Vaius of right of way land in dollars per acre based upon value of land adjacent to right of way lafiated for Increased
value of clearad right of way, i .
R =~ Rental rate of 10 parcent in States with no land taxaes and 10 pércant in States with land taxes.
U = Uity percant usage of right of way,
{For one clreult per structure = 50% {0.5), two circults = 66 2/3%
& w Schedulad power rata par mlle of clreult,
Flrst 50 kw = $2.00 per kw,
Nexi 250 kw = §0.20 per kw,

Next 9700 kw = $0.02 per kw.
Balance = $0.002 to $0.01 per kw.

P = Powercapacity of linein kilowatts, (not appficabla to communication linas). For single phase = 0.48 x kilovoits x current
(ampara capacity par conductor), {(0.48 = 0.8 (power factor) x 0.8 (utilization or load factor). For three phase = 0.83 x
Kilovolts x current (ampere capaclty per conductor) 0.83 = 1.73 x. 0.8 x 0.6).

(0.87), threa clroults = 75% {0.78), etc.

FORMULA 2

For Rental Whore Line(s}) is On Railroad Struclyres.

The annual rental shall be the rental as determined by Formula 1 for use of right of way plus rental as determined balow foruse

of structures. ‘
Tha first pan of rental ghould be figured as above axcept U would aquat P/E wharg P -« number of utifity ¢lrcults on structuros
Involved and E = number of railroad high voltage circuits plus number of uthity clrcults (F) plus, In electrified area, the catenary
systam counted as one, or In non-electrified territory the tracks or fand countad as ona.

Annuat Structurs Rental Per Mile = Fx B x DxG

Where F = fixed charges = 25 pergent;

Present day replacement value of structures permile ~ LxMx T,

B =
Where L = Original instalfed ledger value par mile.
M = ice multipliar (latest ICC index for 31 Account Jess ICC Index on date of Instaitation).
*T = Multipller to increasa {L x M} figure to calculated present day replacement vajue.
D = Depreclated value of struciure hased on 100-year iife in percent. (If 32 years ol D = 0.88).

G = Parcoent of antire structure used by utility based upon moments, (Sum of noments of ytility wires divided by sum of

moments of all wires on structure).




EXHIBIT C TO TRACKAGE RIGHTS AGREEMENT

BETWEEN THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

AND BAY COLONY RAILROAD CORPORATION

Exhibit C

Bay Colony Capital Costs
and
Amortization Schedules
(as of 12/31/05)

(2)  The Needham Sccondsry Track
Total Original Amortization  12/31/05 Unamortized

Date Item Amount Schedule Balance
Nil Nil Nil Nit Nil

()  The Dovet Secondary Track

N ——— Total-Osiginal -Amortization —12/31/05 Unawortized
Dﬁﬁ‘ Yeer Pl ovllouirl vl e - kv T e T T
5/31/92  Trk,Med Jet  $2,481.70 SL-31.5 $ 1,41043
9/30/98 Track $23,868.10 SL-31.5 $ 19,482.09

(¢©)  TheMilliz Industrial Track

Total Original Amortization  12/31/05 Unamortized

Date, Item Amount Schedule Balance

12/1/89  Runaround Trk $572,968.38 SL-3L.5 $ 281,940.61
12/31/95 Track $63,295.44  SL-39 $ 47,065.76
1/02/01 Bridge $339,631.95 SL-39 $ 296.089.39

10/15/04 Line Improve  $24,90523  SL-39 .- $ 24,905,223



EXHIBIT D TO TRACKAGE RIGHTS AGREEMENT
BETWEEN THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND BAY COLONY RAILROAD CORPORATION

NONDISCRIMINATION AND AFFIRMATIVE ACTION

The parties, for themselves, their agents, contractors,
successors or assigns, do hereby agree, as a part of the
consideration of this Agreement, as follows:

(1) The Use shall not discriminate against any
employee or applicant for employment because of race,
religion, color, sex, physical handicap or national origin,
and shall take affirmative action to insure the applicants
are employed and employees are treated during their
employment without regard to the factors described above,
Such action shall inelude, without limitation, employment
upgrading, demotion or transfer; recruitment, or

qgg recruitment advertising; layoff, or termination; rates. of
pay or other forms of compensation; and selection for
training, including apprenticeship,

(2) In the event that facilities are constructed,
maintained or otherwise operated, whether by User or Owner,
en Rajil Properties under this Agreement, for a purpose for
which a United States Department of Transportation program
or activity is extended or for another purpose involving
the provision of similax services or benefits, the parties
shali congtruct, maintain and operate such facilities and
services in compliance with all other requirements imposed
pursuant to Title VI of the Civil Rights Act of 1964, Title

CONRAIL/MBTA
Trackage Rights Agreement




EXHIBIT 11
(2 of 2)

49, Code of Pederal Regulations, Part 21 (Nondiscrimination

in federally-assisted DOT programs), as such Act or
regulations may be amended from time +to time.

(3) The parties shall comply with any and all laws,
rules or regulations which may be applicable thereto inp
connection with nondisc¢rimination and affirmative action.



EXHIBIT F

BAY COLONY DOVER SECONDARY NOTICE


































































EXHIBIT G

ICC DOVER SECONDARY NOTICE


















EXHIBIT H

NOTICE OF PARTIAL TERMINATION
(DOVER SECONDARY TRACK)



BEFORE THE

SURFACE TRANSPORTATION BOARD 234662

ENTERED
Office of Proceedings
August 12, 2013
Part of
Public Record

BAY COLONY RAILROAD CORPORATION
— MODIFIED RAIL CERTIFICATE —
CERTAIN LINES OF
COMMONWEALTH OF MASSACHUSETTS

ICC Finance Docket No. 29963

NOTICE OF INTENT TO PARTIALLY TERMINATE SERVICE

ERIC M. HOCKY

CLARK HILL THORP REED
One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
chocky(@clarkhill.com

Dated: August 12,2013 Attorneys for Bay Colony Railroad
Corporation

{P0176356}



BEFORE THE
SURFACE TRANSPORTATION BOARD
ICC Finance Docket No. 29963
BAY COLONY RAILROAD CORPORATION
— MODIFIED RAIL CERTIFICATE —

CERTAIN LINES OF
COMMONWEALTH OF MASSACHUSETTS

NOTICE OF INTENT TO PARTIALLY TERMINATE SERVICE

Pursuant to 49 CFR 1150.24, Bay Colony Railroad Corporation (“BCLR) hereby gives
notice of its intent to partially terminate service over the lines described herein which it operates
under a modified certificate. In support of the notice, BCLR states as follows:

1. BCLR is and was the operator of certain lines of railroad owned by the
Commonwealth of Massachusetts (the “Commonwealth”) or the Massachusetts Bay
Transportaﬁon Authority (“MBTA”) under a modified certificate of public convenience and
necessity issued by the Interstate Commerce Commission (“ICC”) in this docket on June 29,
1982 (the “1982 Modified Certificate”). A copy of the 1982 Modified Certificate is attached
hereto as Exhibit A.

2. BCLR is the operator of certain other lines of railroad, one of which (the Lowell
Secondary) is owned by the Commonwealth, and one of which (the Millis Industrial Track) is
owned by MBTA subject to a permanent freight easement owned by BCLR, under a modified
certificate of public convenience and necessity issued by the Interstate Commerce Commission
(“ICC”) in this docket on September 24, 1987 (the “1987 Modified Certificate”). A copy of the

1987 Modified Certificate is attached hereto as Exhibit B.

{P0176356} - 2 -



3. Pursuant to a notice filed with the Board on November 5, 2007, BCLR gave
notice of its intent to terminate service as of 11:59 pm on January 5, 2008, on the Lowell
Secondary described in the 1987 Modified Certificate, and on certain lines described in the 1982
Modified Certificate.

4, MBTA has requested that BCLR terminate service over the following lines of
railroad described in the 1982 Modified Certificate:

(a) the Needham Secondary Track between Milepost 10.1 at Needham Jct.,
Middlesex County, Massachusetts, and continuing to Milepost 14.1, -
known as Cook Street, Newton, Middlesex County, Massachusetts, and
including the wye track and the portion of the Needham Branch from
Milepost 10.1 at Needham Junction to Milepost 7.2 at W. Roxbury,
Middlesex County, Massachusetts.

(b) the portion of the Dover Secondary Track extending from BCLR Railroad
Milepost 0.0 in Needham Junction, Middlesex County, Massachusetts and
continuing through Needham, Dover and Medfield to a point of
termination near BCLR Railroad Milepost 7.2 located at the South edge of
Ice House Road, one-tenth (0.1) of a mile from the point known as
Medfield Junction, Middlesex County, Massachusetts.’

MBTA and BCLR will amend their Trackage Rights and Operating Agreement accordingly.

5. No freight service has been provided on the lines described in paragraph 4 for
over two years.

6. BCLR intends to terminate service as of 11:59 pm on October 11, 2013.

7. BCLR has not, and is not by this Notice giving notice of the termination of its

right to provide service on the Millis Industrial Track described in the 1987 Modified Certificate,

! BCLR will continue to operate the portion of the Dover Secondary Track beginning near
BCLR Railroad Milepost 7.2 located at the South edge of Ice House Road in Medfield,
Middlesex County, Massachusetts and continuing to a point of termination at approximately
BCLR Railroad Milepost 7.3 known as Medfield Junction. (The 1982 Modified Certificate only
indicates that the line to Milepost 7.2 although the line as currently measured extends to
approximately Milepost 7.3 where it connects to the Millis Branch described in the 1987
Modified Certificate.)

{P0176356} -3-



or on the lines described in the 1982 Modified Certificate other than the lines described in
paragraphs 3 and 4 above.

8. As required under 49 CFR 1150.24(a), BCLR is serving a copy of this Notice on
MBTA as the owner of the lines, and on the Commonwealth of Massachusetts. There are no
persons that have used the lines within the six months preceding the date of this Notice, and
accordingly, no additional persons must be served under 49 CFR 1150.24(b).

Based on the foregoing, BCLR requests that the Board issue a notice confirming the
termination of service over the lines described in paragraph 4 above.

Respectfully submitted,

ERIC M. HOC

CLARK HILL Z7HORP REED
One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky(@clarkhill.com

Dated: August 12,2013 Attorneys for Bay Colony Railroad
Corporation

{P0176356} -4 -



CERTIFICATE OF SERVICE
I hereby certify that copies of the forgoing Notice to Partially Terminate Service were
served by first class US mail, postage prepaid, upon the following:

Leonard M. Singer, Esq.

Law Office Of Leonard M. Singer
101 Federal Street, Nineteenth Floor
Boston, MA 02110

(Attorney for MBTA)

Commonwealth of Massachusetts
Executive Office of Transportation
10 Park Plaza, Suite 4160

Boston, MA 02116

fuld®

Eric M. Hooky

Dated: August 12,2013

{P0176356} -5-



EXHIBIT "A" ‘
5=
3 . INTERSTATE COMMERCE COMMISSION SERVICE DATE
) Finance Docket No. 29963 | JUH 2 3 1582
BAY COLONY RAILROAD CORPORATION Fo

( -

e Modified Rail Certificate

(T

June 21, 1982
NOTICE:

On Jupe 10, 1982, a notice was filed by the Bay Colony Railroad Corp‘ora/u‘c;n }01: a
modified certificate of public convenience and necessity under 49 C.F.R. ]J.;O. 21,
published at 47 Fed. Reg. 8195. As of that date, this carTier is authorized to provide
service over the following lines of the former Pean Central Transportation Company:
Buzzards Bay (milepost 0.3) to Falmouth (milepost 13.8), Sandwich (milepost 7. 8) to
Hyannis (milepost 24.3), Yarmouth (milepost 0.0) to South Dennis (milepost 5.6), Need-
ham Jct. (milepost 10.1) to W. Roxbury (milepost 7.2), N. Abington (milepost 0.0) to W.

Hanover (milepost 3.6), S. Braintree (milepost 1.7) to.Plymouth‘ (milepost 27.1), Need-
ham Ject. (milepost 0.0) to Medfield Jct. (milepeost 7.2), Néedham Jet. (milepost 10.1) to
Cook St. (milepost 14.1), Watuppa (milepost 6. Q) to Westport Factory (milepost 12.1),
Weir Jct. (milepost 0.0) to Winter Street (milepost 1.3), We'ymouth (milepést 1.3)to
Hingham (milepost 6.5) and Buzzards Bay (milepost 0. 0) to East Saadwich (milepost 7. 8)
to Buzzards Bay (milepost 1. 5) to Middlemare (milepost 19, 8).

The linés are owned by the Commonwealth of Massachusetts.

This notice shall be served upon the Association of American Railroads (Car Service
Division) as agent of all railroads subscribing to the car-service and car-hire agreemeant,
and upon the American Short Line Railroad Association.

By the Commission, Heber P. Hardy, Director, Office of Proceedings.

AGATHA L. MERGENOVICH

Secretary JUL 0 61982



EXHIBIT "B"

FR-7035-01 . .
b ‘ SERVICE DATE '
INTERSTATE COMMERCE COMMISSION SEP 24 1887 ‘

Finance Docket No. 29963 | |

BAY COLONY RAILROAD CORPORATION = "7 o=z -
MODIFIED RAIL CERTIFICATEl/

NOTICE

On September 2, 1987, a notice was filed by the Bay
Colony Raillroad Corporation (Bay Colony), for a modified
certificate of public convenlence and necessity under 49 CFR
1150.23. Bay Colony has entered into an agreement with the
Commonwealth of Massachusetts to operate the Millis
Industrial Track, now operated by Consclidated Rail
Corpecration (Conrail), and the Lowell Secondary Track, now
operated by Springfield Terminal Railway Company (ST). The
Commonwealth of Massachusetts runs both of these rail
lines.

The Millis Industrial Track 1s a 3.4 mile rail line in
the Commonwealth of Massachusetts between the northeast side
of the Framingham Secondary right-of-way line in Medfieid

Junction (Mllepost 0.0) and the end of the line in Millis

1/ 'Bay Colony's operation of the Millis Industrial Track
and the Lowell Secondary Track -~ the two lines here at
issue -~ 13 the subject of this modified rail certificate,
and, contrary to Bay Colony's assertlon, does not involve an
amendment of Bay Colony's prilor modified rail certificate,
served June 29, 1982, that covers a number of lines owned by
the Commonwealth of Massachusetts.



EXHIBIT "B

Finance Docket No. 29963

(Milepost 3.4), all in Norfolk County. The involved 5.3
mile segment of the Lowell Secondary Track in the
Commonwealth of Massachusetts extends bepweeanest Concord
(Milepost 11.5) and Acton (Milepost 16.8), all in Middlesex
County.

The Lowell Secondary Track was conveyed to the
Commonwealth of Massachusetts by deed of the Penn Central
Transportation Company (Penn Central) dated May 14, 1982.
Service on the line was continued by ST under lease from the
Commonwealth of Massachusetts. ST currently has a modified
certiflicate to operate over the Lowell Secondary. ST is
expected to terminate 1ts service pursuant to 43 CFR 1150.2%4
at or about the time Bay Colony commences operations.

‘ The Millis Industrilal Track was conveyed to
Massachusetts Bay Transportation Authority, an agency of the
Commonwealth of Massachusetts, by deed of Penn Central dated
January 17, 1973, subject to a reservation of right to
operate freight service over the track. Freight service on
the line was continued by Penn Central, and subsequently by
Conrall. Conrall's application under 45 U.S.C. T48 to

iscontinue coperation of the Millis Industrlal Track in No.
AB=-167 (Sub-No. 954N) was approved by decision served

September 11, 1987.



EXHIBIT "B"

inance Docket No. 29963

This notice must be served on the Association of
American Raillroads (Car Service Division) as agent of all
railroads subscribing to the car-service and car-hire
agreement, and on the American Shbrt Line Rallroad
Assoclation.

Dated: September 16, 1987.

By the Commission, Jane F. Mackall, Director, Office of

Proceedings.

. Noreta R. McGee
(SEAL) : Secretary



EXHIBIT |

ADDITIONAL INFORMATION



Bay Colony hereby provides the following information that would be required under 49 C.F.R.
§1150.43:
@ The full name and address of Applicant: Bay Colony Railroad Corporation, c/o
Seminole Gulf Railway, L.P., 4110 Centerpointe Drive, Suite 207, Fort Myers, FL 33916.
(b) Applicant’s Representatives:

Eric M. Hocky

Clark Hill PLC

Two Commerce Square

2001 Market St.

Suite 2620

Philadelphia, PA 19103

(215) 640-8523

ehocky@clarkhill.com

Justin J. Marks

Clark Hill PLC

1001 Pennsylvania Ave. N.W.

Suite 1300 South

Washington, DC 20004

(202) 772-0916

jmarks@clarkhill.com
(©) Bay Colony acquired by assignment from CSXT the discontinued Retained
Freight Easement and entered into the 2006 Operating with MBTA.

(d) The current operator of the Millis Industrial Track is Bay Colony.
(e Brief Summary of the Proposed Transaction:

Bay Colony is seeking after-the-fact authority for its 2005 acquisition by
assignment from CSXT of the discontinued Retained Freight Easement, and for the
reactivation of common carrier service over the Retained Freight Easement pursuant to the
2006 Operating Agreement with MBTA as the non-carrier owner of the Millis Industrial

Track subject to the Retained Freight Easement. The Millis Industrial Track is connected

to the freight rail network through an interchange with CSXT.



(f)

1) The name of the transferor of the Retained Freight Easement is CSXT.
The address of CSXT is 500 Water St., Jacksonville, FL 32202. The
counterparty to the 2006 Operating Agreement is MBTA. The address of MBTA
is 10 Park Plaza, Boston, MA 02116.

2 Bay Colony requests that the after-the-fact authority sought herein be
effective as of the date of issuance of the Board’s decision.

3) The mileposts of the Millis Industrial Track are from the northeast side of
the Framingham Secondary right of way in Medfield Junction (Milepost 0.0) and
the end of the line in Millis (Milepost 3.4).

4) The total route miles to be acquired and operated is approximately 3.4
miles.

Attached as Exhibit A to the Petition is a map of the Millis Industrial Track

showing the general location of the line.

(9)

Bay Colony certifies that its projected revenues in 2006 did not (and do not today)

exceed those that would qualify it as a Class Il carrier and would not have changed as a

result of the after-the-fact authority requested herein.

(h)

In addition to the information set forth above, Bay Colony certifies that its annual

operating revenues in 2006 did not (and do not today) exceed $5,000,000.
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