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TEMPORARY TRACKAGE RIGHTS AGREEMENT 

THIS AGREEMENT, entered into as of this 21st day of September 2023 between 

BOSTON AND MAINE CORPORATION (hereinafter referred to as “BMC”), 

SPRINGFIELD TERMINAL RAILROAD COMPANY (hereinafter referred to as 

“ST”) and PAN AM SOUTHERN LLC (hereinafter referred to as “PAS”),  

WITNESSTH;

WHEREAS, BMC owns certain trackage leased to and operated by ST (together 

with BMC hereinafter, “B&M”) in and around Ayer, Massachusetts including certain 

trackage connecting and making connections with routes of PAS; and 

WHEREAS, PAS desires to obtain temporary overhead trackage rights upon 

certain lines of B&M’s railroad for the sole purpose of temporarily relieving inefficiency 

and congestion while a permanent infrastructure improvement is installed; and 

WHEREAS, pursuant to that certain Letter Agreement dated September 19, 2023, 

B&M (through its affiliate CSX Transportation, Inc.) and PAS have agreed to enter into 

this TEMPORARY TRACKAGE RIGHTS AGREEMENT (the “Agreement”) for the 

purpose of defining the conditions under which PAS may utilize the tracks and facilities of 

B&M; 

NOW THEREFORE, the parties hereto, intending to be legally bound, agree as 

follows: 

SECTION 1. GRANT OF TEMPORARY TRACKAGE RIGHTS:

PAS and B&M agree that PAS’s use of the Temporary Trackage, as defined below, 

granted herein by B&M shall be for movement, in both directions.  Said grant of rights 

shall be between PAS’s connection to B&M’s tracks at Engineering Station 215+89 at CPF 

312 outside Ayer, Mass. to Engineering Station 225+00 outside Ayer, Mass., including all 

necessary tracks designed for the purposes of movement by PAS, including head and tail 
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room as necessary (the “Temporary Trackage”).  The Temporary Trackage consists of a 

total distance of approximately 1,000 feet. 

SECTION 2. RESTRICTION ON USE: 

(a) Such rights shall be limited to the use of the Temporary Trackage in order 

for PAS to reposition PAS locomotives serving a facility located on the PAS line just west 

of the connection to the B&M line. 

(b) PAS shall not use the Temporary Trackage for any other purpose 

whatsoever. PAS cannot use the Temporary Trackage to interchange PAS traffic with any 

other carrier. 

(c) It is understood and agreed that PAS’s trains utilizing the Temporary 

Trackage may be operated by PAS’s (or PAS’s contract operator’s) crews only. 

SECTION 3 USE OF TEMPORARY TRACKAGE RIGHTS 

(a) PAS’s use of the Temporary Trackage shall at all times be governed by the 

designated transportation operating officer in charge (hereinafter referred to as “B&M’s 

Designated Representative”).  

(b) Trackage to be used by PAS shall be designated by the aforesaid B&M 

Designated Representative at the time of movement. It shall be the responsibility of PAS 

to make such track use arrangements with B&M as will not cause unreasonable interruption 

to B&M’s operations. The B&M’s Designated Representative shall make track use 

arrangements with PAS that will not cause unreasonable interruptions to PAS’s operation.  

(c) Procedures for qualification and occupancy of the Temporary Trackage will 

be arranged by local supervision of each carrier.  PAS’s operation over the Temporary 

Trackage shall at all times be subject to the direction and control of the B&M Designated 

Representative in charge of the Temporary Trackage and to applicable provisions of 

B&M’s safety and operating rules.  

(d) B&M shall have exclusive control of the management and operation of the 

Temporary Trackage.  PAS's use of the Temporary Trackage shall be in common with 

B&M and any other user of the Temporary Trackage, and B&M's right to use the 

Temporary Trackage shall not be diminished by this Agreement.  B&M shall retain the 
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exclusive right to grant to other persons rights of any nature on the Temporary Trackage. 

SECTION 4. COMPENSATION.

 

 

SECTION 5.  

Intentionally omitted. 

SECTION 6. TERM AND TERMINATION: 

(a) This Agreement shall become effective as of the date first above written and 

will expire at 11:59 PM, December 5, 2023 (the “Term”).  

(b) Termination of this Agreement shall not relieve or release any party hereto from 

any obligations that by their terms or context survive termination or from any liability 

which may have arisen or been incurred by such party under the terms of this Agreement 

prior to termination hereof. 

SECTION 7. MISCELLANEOUS SPECIAL PROVISIONS

(a) When operating over the Temporary Trackage, PAS's locomotives and 

crews will be equipped to communicate with B&M on radio frequencies normally used by 

B&M in directing train movements on the Temporary Trackage. 

(b) Before its locomotives enter onto the Temporary Trackage, PAS shall 

request permission from B&M's Designated Representative.  Further, PAS shall ascertain 

that said trackage is clear and shall await confirmation from B&M’s Designated 

Representative that such permission has been issued to allow PAS's movements on or over 

the Temporary Trackage.  Upon completing its operations and clearing the Temporary 

Trackage, PAS will notify B&M's Designated Representative that it has completed its 

operations and that its equipment has cleared the Temporary Trackage.  Once PAS has 

notified B&M's Designated Representative that it has cleared the Temporary Trackage, 

PAS shall not reenter the Temporary Trackage without again obtaining permission from 

B&M's Designated Representative.  PAS shall provide and maintain at its expense all 
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communication facilities needed and as may be required by B&M to permit PAS to use the 

Temporary Trackage.   

SECTION 8. PAYMENT OF BILLS

          (a)     All payments called for under this Agreement shall be made by PAS within 

thirty (30) days after receipt of bills therefore. No payments shall be withheld because of 

any dispute as to the correctness of items in the bills rendered, and any discrepancies 

reconciled between the parties hereto shall be adjusted in the accounts of a subsequent 

month. 

          (b)     The records of each party hereto, insofar as they pertain to matters covered 

by this Agreement, shall be open at all reasonable times to inspection by the other party 

for a period of three (3) years from the date of billing. 

          (c)     Bills rendered pursuant to the provisions of this Agreement, other than those 

set forth in Section 4, shall include direct labor and material costs, together with the 

surcharges, overhead percentages, and equipment rentals in effect at the time any work is 

performed by B&M for PAS.  

SECTION 9. MAINTENANCE OF THE TEMPORARY TRACKAGE

(a) B&M shall maintain, repair and renew the Temporary Trackage with its 

own supervision and labor.  B&M shall keep and maintain the Temporary Trackage in 

reasonably good condition for the use herein contemplated, and in accordance with the 

requirements of any governmental agency having jurisdiction, but B&M does not 

guarantee the condition of the Temporary Trackage or that operations there over will not 

be interrupted.  B&M shall take all reasonable steps to ensure that any interruptions will 

be kept to a minimum. Furthermore, PAS shall not by reason of failure or neglect on the 

part of B&M to maintain, repair or renew the Temporary Trackage, have or make any claim 

or demand against B&M or its parent corporation, subsidiaries or affiliates, or their 

respective directors, officers, agents or employees for any injury to or death of any person 

or persons whomsoever, or for any damage to or loss or destruction of any property 
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whatsoever, or for any damages of any nature suffered by PAS resulting from any such 

failure or neglect.

(b) B&M shall perform, at the expense of PAS, such additional maintenance as 

PAS may reasonably require or request. 

SECTION 10.  CONSTRUCTION AND MAINTENANCE OF 

CONNECTIONS

     (a)   Existing connections or facilities which are jointly used by the parties hereto under 

existing agreements or practices shall continue to be maintained, repaired, and renewed 

by and at the expense of the party or parties responsible for such maintenance, repair, and 

renewal under such agreements or practices. 

 (b)   Any additional connections or rehabilitation to the Temporary Trackage which 

may be required shall be subject to the B&M’s approval and provided for under separate 

agreement.  

SECTION 11.  

Intentionally omitted. 

SECTION 12.  MANAGEMENT AND OPERATIONS

(a) PAS shall comply with any federal and state and local governmental laws, 

regulations and rules applicable to the operation, condition, inspection and safety of its 

trains, locomotives, cars and equipment while such trains, locomotives, cars, and 

equipment are being operated over the Temporary Trackage.  PAS shall indemnify, protect, 

defend, and save harmless B&M and its parent corporation, subsidiaries and affiliates, and 

all of their respective directors, officers, agents and employees from and against all fines, 

penalties and liabilities imposed upon B&M or its parent corporation, subsidiaries or 

affiliates, or their respective directors, officers, agents and employees under such laws, 

rules, and regulations by any public authority or court having jurisdiction in the premises, 

when attributable solely to the failure of PAS to comply with its obligations in this regard. 

(b) PAS in its use of the Temporary Trackage shall comply in all respects with 

the safety rules, operating rules and other regulations of B&M, and the movement of PAS's 
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trains, locomotives, cars, and equipment over the Temporary Trackage shall at all times be 

subject to the orders of B&M’s Designated Representative.  PAS's trains shall not include 

locomotives, cars or equipment which exceed the width, height, weight or other restrictions 

or capacities of the Temporary Trackage. 

(c) PAS shall make such arrangements with B&M as may be required to have 

all of its employees and its contractor’s employees who shall operate PAS’s trains, 

locomotives, cars and equipment over the Temporary Trackage qualified for operation 

thereover, and PAS shall pay to B&M, upon receipt of bills therefor, any cost incurred by 

B&M in connection with the qualification of such employees of PAS, as well as the cost 

of pilots furnished by B&M, until such time as such employees are deemed by the 

appropriate examining officer of B&M to be properly qualified for operation as herein 

contemplated. 

(d) B&M shall have the right to exclude from the Temporary Trackage any 

employee of PAS or its contractor to be in violation of B&M's rules, regulations, orders, 

practices, or instructions issued by B&M's Timetable or otherwise issued, provided the 

same had been previously communicated to PAS.  PAS shall release, indemnify, defend, 

and save harmless B&M and its parent corporation, subsidiaries and affiliates, and all of 

their respective directors, officers, agents and employees from and against any and all 

claims and expenses resulting from such exclusion. 

(e) The trains, locomotives, cars and equipment of PAS, B&M, and any other 

present or future user of the Temporary Trackage or any portion thereof, shall be operated 

without prejudice or partiality to any party and in such manner as will afford the most 

economical and efficient manner of movement of all traffic. 

(f) In the event that B&M requests PAS to remove its locomotives from the 

Temporary Trackage due to a need for B&M for the use of such trackage, and PAS is 

unable to remove its locomotives from the Temporary Trackage due to accident, 

breakdown or other inability, B&M shall have the option to furnish motive power or such 

other assistance as may be necessary to haul, help or push such locomotives, or to properly 

move the disabled equipment off the Temporary Trackage, and PAS shall reimburse B&M 

for the cost of rendering any such assistance. 

(g) If it becomes necessary to make repairs such crippled locomotives in order 
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to move them off the Temporary Trackage, each party is to be notified and PAS shall be 

given the opportunity to perform such work. PAS understands and agrees that if the work 

is not done to the satisfaction of B&M, B&M shall perform the work and PAS shall 

reimburse B&M for the cost thereof. 

(h) In the event B&M and PAS agree that B&M should retain employees or 

provide additional employees for the sole benefit of PAS, the parties hereto shall enter into 

a separate agreement under which PAS shall bear all cost and expense for any such retained 

or additional employees provided, including without limitation all cost and expense 

associated with labor protective payments which are made by B&M and which would not 

have been incurred had the retained or additional employees not been provided.  

SECTION 13.  MILEAGE AND CAR HIRE

 All mileage and car hire charges accruing on cars in PAS’s account in PAS's trains 

on the Temporary Trackage shall be assumed by PAS and reported and paid by it directly 

to the owner of such cars. 

SECTION 14.  CLEARING OF WRECKS

Whenever PAS's use of the Temporary Trackage requires rerailing, wrecking 

service or wrecking train service, B&M shall perform or provide such service, including 

the repair and restoration of roadbed, track and structures.  The cost, liability and expense 

of the foregoing, including without limitation, loss of, damage to, or destruction of any 

property whatsoever and injury to and death of any person or persons whomsoever or any 

damage to or destruction of the environment whatsoever, including without limitation land, 

air, water, wildlife, and vegetation, resulting therefrom, shall be borne by PAS except 

where the same is caused by the sole negligence or wrongful act of B&M. 

SECTION 15.  LIABILITY 

The responsibility of the parties hereto as among themselves for loss of, damage to, 

or destruction of any property whatsoever, or injury to or death of any person or persons 

whomsoever, or any damage to or destruction of the environment whatsoever, including 

without limitation land, air, water, wildlife, and vegetation resulting from, arising out of, 
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incidental to, or occurring in connection with this Agreement, shall be determined as 

follows: 

(a) Whenever any loss of, damage to, or destruction of any property 

whatsoever, or injury to or death of any person or persons whomsoever, or any damage to 

or destruction of the environment whatsoever, including without limitation land, air, water, 

wildlife and vegetation, occurs with the trains, locomotives, cars, or equipment of, or in 

the account of, one party hereto being involved, without the trains, locomotives, cars or 

equipment of, or in the account of, the other party hereto being involved, such involved 

party shall assume all liability therefor and bear all cost and expense in connection 

therewith and shall forever protect, defend, indemnify, and hold harmless the other party 

hereto, its parent and subsidiaries, and each of their respective directors, officers, agents, 

and employees from and against any such liability, cost and expense. 

 (b) Whenever any loss of, damage to, or destruction of any property 

whatsoever, or injury to or death of any person or persons whomsoever, or any damage to 

or destruction of the environment whatsoever, including without limitation land, air, water, 

wildlife, and vegetation, occurs with the trains, locomotives, cars or equipment of, or in 

the account of, both B&M and PAS being involved, each shall separately assume and bear 

all liability, cost, and expense for loss of and damage to said trains, locomotives, cars 

(including without limitation lading), and equipment operated by each of them and for 

injury to and death of each of their respective directors, officers, agents, and employees 

(including sole employees), and persons in each of their care and custody.  All liability, 

cost, and expense for injury to and death of any other person or persons whomsoever, and 

for loss of, damage to, and destruction of all other property (including without limitation 

the Temporary Trackage) so occurring shall be borne equally by such parties involved. 

(c) Whenever any loss of, damage to, or destruction of any property 

whatsoever, or injury to or death of any person or persons whomsoever, or any damage to 

or destruction of the environment whatsoever, including without limitation land, air, water, 

wildlife, and vegetation, occurs without the trains, locomotives, cars, or equipment of, or 

in the account of, any party hereto being involved, or if it cannot be determined which 

party’s or parties’ trains, locomotives, cars or equipment are involved, each party hereto 

shall separately assume and bear all liability, cost, and expense for injury to and death of 
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each of their directors, officers, agents, and employees (including sole employees), and 

persons in each of their care and custody, and all liability, cost, and expense for injury to 

and death of any other person or persons whomsoever, and for loss of, damage to, and 

destruction of all other property (including without limitation the Temporary Trackage) so 

occurring shall be borne equally by the parties hereto. 

(d) Notwithstanding anything to the contrary in Sections 15(a), (b) and (c), 

above, when any damage to or destruction of the environment, including without limitation 

land, air, water, wildlife, and vegetation, occurs with one or more trains of both B&M and 

PAS being involved, then, as between themselves, B&M and PAS agree that (i) B&M shall 

be solely responsible for any damage or destruction to the environment and to third parties 

which results solely from a substance transported in B&M equipment from which there 

was a release, (ii) PAS shall be solely responsible for any damage or destruction to the 

environment and to third parties which results solely from a substance transported in PAS 

equipment from which there was a release, and (iii) B&M and PAS shall be responsible, in 

proportion to the total number of pieces of B&M equipment and PAS equipment from 

which there was a release, for any damage or destruction to the environment and to third 

parties which results solely from one or more substances transported in both B&M 

equipment and PAS equipment from which there was a release. 

(e) Whenever any liability, cost, or expense is assumed by or apportioned to a 

party hereto under the foregoing provisions, that party shall forever protect, defend, 

indemnify, and save harmless the other party to this Agreement and its directors, officers, 

agents, and employees from and against that liability, cost, and expense assumed by that 

party or apportioned to it regardless of whether caused in whole or in part by the fault, 

failure, negligence, misconduct, malfeasance or misfeasance of the indemnified party or 

its directors, officers, agents or employees. 

(f) The parties hereto agree that each and all of its indemnity commitments in 

this Agreement in favor of the other party hereto shall also extend to and indemnify their 

respective parent corporations, subsidiaries and affiliates, and all of their respective 

directors, officers, agents and employees.  

(g) In every case of death or injury suffered by an employee of a party hereto, 

when compensation to such employee or employee's dependents is required to be paid 
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under any workmen's compensation, occupational disease, employer's liability, or other 

law, and a party under the provisions of this Agreement is required to pay said 

compensation, if such compensation is required to be paid in installments over a period of 

time, such party shall not be released from paying any such future installments by reason 

of the expiration or other termination of this Agreement prior to any of the respective dates 

upon which any such future installments are to be paid.  

(h) If any employee of PAS shall neglect, refuse or fail to abide by B&M’s 

rules, instructions and restrictions governing the operation on or along the Temporary 

Trackage, such employee shall upon written request of B&M, be prohibited by PAS from 

working on the Temporary Trackage.  If any party shall deem it necessary to hold a formal 

investigation to establish such neglect, refusal or failure on the part of any employee of 

PAS, then upon such notice presented in writing, PAS shall promptly hold an investigation 

in which all parties concerned shall participate and bear the expense for its officers, 

counsel, witnesses and employees.  Notice of such investigations to a PAS employee shall 

be given by PAS officers, and such investigation shall be conducted in accordance with the 

terms and conditions of schedule agreements between PAS and its employees.  If the result 

of such investigation warrants, such employee shall, upon written request by B&M, be 

withdrawn by PAS from service on the Temporary Trackage and PAS shall release and 

indemnify B&M from and against any and all claims and expenses because of such 

withdrawal.   

(i) Each party shall assume and bear all responsibility for such loss, damage, 

injury and death caused by acts or omissions of any of its employees while under the 

influence of drugs or alcohol and Section 11(a), (b) and (c) shall not apply. 

(j) For the purposes of assigning responsibility for Loss or Damage under this 

Section 15 as between the Parties hereto, the trains, cars and equipment of a railroad other 

than B&M and PAS shall be considered to be the trains, cars and equipment of B&M. 

SECTION 16.  Intentionally omitted. 
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SECTION 17. INVESTIGATION

          (a)   Except as provided in Subsection 17(b) hereof, all claims, injuries, deaths, 

property damages, and losses arising out of or connected with this Agreement shall be 

investigated, adjusted, and defended by the party bearing the liability, cost, and expense 

therefor under the provisions of this Agreement. 

          (b)   Each party will investigate, adjust, and defend all freight loss and damage claims 

filed with it in accordance with 49 U.S.C. Section 11706 and 49 C.F.R. Section 1005 (or 

any revised or substitute regulations adopted to modify, supplement or supersede the 

regulations herein provided), or in accordance with any applicable transportation contract 

entered into pursuant to 49 U.S.C. Section 10709. 

          (c)   In the event a claim or suit is asserted against B&M or PAS which is the other's 

duty hereunder to investigate, adjust, or defend, then, unless otherwise agreed, such other 

party shall, upon request, take over the investigation, adjustment, and defense of such claim 

or suit. 

          (d)   All costs and expenses in connection with the investigation, adjustment, and 

defense of any claim or suit under this Agreement shall be included as costs and expenses 

in applying the liability provisions set forth in this Agreement, except that salaries or wages 

of full-time employees, including claim agents, attorneys, and other employees of either 

party engaged directly or indirectly in such work shall be borne by such party. 

          (e)   Excluding freight loss and damage claims filed in accordance with 49 U.S.C. 

Section 11706 or 49 C.F.R. Section 1005 or similar regulation, neither party shall settle or 

compromise any claim, demand, suit, or cause of action for which the other party has any 

liability under this Agreement without the concurrence of such other party if the 

consideration for such settlement or compromise exceeds thirty-five thousand dollars 

($35,000). 

         (f)   It is understood that nothing in this Section 17 shall modify or waive the 

conditions, obligations, assumptions or apportionments, or supersede the provisions of 

Section 15 hereof. 
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SECTION 18.  DEFAULT AND TERMINATION

In the event of any substantial failure on the part of PAS to perform its obligations 

under this Agreement and its continuance in such default for a period of sixty (60) days 

after written notice thereof by certified mail from B&M, B&M shall have the right at its 

option, after first giving thirty (30) days' written notice thereof by certified mail; and 

notwithstanding any waiver by B&M of any prior breach thereof, to terminate the 

Temporary Trackage Rights and PAS's use of the Temporary Trackage. The exercise of 

such right by B&M shall not impair its rights under this Agreement or any cause or causes 

of action it may have against PAS for the recovery of damages. 

SECTION 19.  REGULATORY APPROVAL

            (a)   Implementation of this Agreement requires the filing of a Notice of Exemption 

from the prior approval and authorization requirements of the Surface Transportation 

Board ("STB").  PAS, at its own cost and expense, will initiate and thereafter diligently 

prosecute an action to obtain such approval and authorization or an exemption therefrom. 

B&M will assist and support efforts of PAS to obtain any such required approval and 

authorization or exemption.  The Notice of Exemption will be filed pursuant to the 

temporary trackage rights regulations of the STB, as set forth in 49 CFR Part 1180.  Prior 

to filing the Notice of Exemption, B&M must approve in writing or by electronic mail the 

contents of such filing.  If such Notice of Exemption is not approved by B&M prior to such 

filing, then this Agreement will immediately terminate as of the time such unapproved 

Notice of Exemption is filed and shall be null and void.  Operations pursuant to this 

Agreement may not begin until either (1) 30 days after the Notice of Exemption is filed 

with the STB or (2) the STB waives the 30-day period, whichever is shorter, and until after 

the expiration of the time period required by any applicable labor agreements.   

          (b)  Should the STB at any time during the Term of this Agreement impose any labor 

protective conditions upon the arrangement; PAS, solely, shall be responsible for any and 

all payments in satisfaction of such conditions. 

SECTION 20.  Intentionally omitted. 
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SECTION 21.  ARBITRATION

Any controversy or claim arising out of or relating to this Agreement, or the breach 

thereof, shall be settled by arbitration before three (3) arbitrators and administered by the 

American Arbitration Association ("AAA") under its then current Commercial Arbitration 

Rules. Where such rules conflict with the provisions of this Agreement, however, the 

provisions hereof shall govern. Either party shall have the right to request arbitration by 

giving written notice to the other party and to any regional office of the American 

Arbitration. The regional office of the AAA promptly shall send simultaneously to each 

party in the dispute an identical list of names of not less than eight (8) persons chosen from 

its panel of arbitrators who have rail transportation experience. Each party to the dispute 

shall have fourteen (14) days from the transmittal date in which to strike names objected 

to, number the remaining names in order of preference, and return the list to the AAA. 

Each party may strike five (5) names on the submitted list on a peremptory basis. If a party 

does not return the list within the time specified, all persons named thereon shall be deemed 

acceptable. From among the persons who have been approved on both lists, and in 

accordance with the designated order of mutual preference, the AAA shall invite the 

acceptance of arbitrators to serve. If the parties fail to agree on any of the persons named, 

or if acceptable arbitrators are unable to act, or if for any other reason the appointment 

cannot be made from the submitted lists, the AAA shall have the power to make the 

appointment from among other members of the panel without submissions of additional 

lists.  The decision of the majority of the three- (3) arbitrators shall be final and binding on 

the parties as to such matters that are submitted to and determined by the arbitrators, and 

judgment on the award rendered by the arbitrators may be entered in any court having 

jurisdiction thereof. Unless otherwise agreed, arbitration shall take place in Washington, 

D.C.  The reasonable compensation of the arbitrators and the cost of the arbitration shall 

be shared equally by the parties to this Agreement. 

The parties acknowledge that the subject of this Agreement is a transaction 

involving interstate commerce, and that the enforceability of this provision is governed by 

the Federal Arbitration Act, 9 U.S.C. Section 1 et seq. 
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SECTION 22.  Intentionally omitted. 

SECTION 23.  NOTICE

Any notice required or permitted to be given by one party to another under this 

Agreement shall be deemed given on the date sent by certified mail, or by such other means 

as the parties may agree, and shall be addressed as follows: 

If to PAS: c/o Berkshire & Eastern Railroad 
200 Meridian Centre, Suite 270 
Rochester, NY 14618 
Attention: President 

If to B&M: Director Joint Facilities 
CSX Transportation, Inc. 
500 Water St., J801 
Jacksonville, FL 32202 

Any party may provide changes in the above addresses to the other parties by 

personal service or U.S. mail. 

SECTION 24.  GENERAL PROVISIONS

(a) This Agreement and each and every provision hereof is for the exclusive 

benefit of the parties hereto and not for the benefit of any other party.  Nothing herein 

contained shall be taken as creating or increasing any right of any other party to recover by 

way of damages or otherwise against any of the parties hereto. 

(b) This Agreement and the Letter Agreement contain the entire understanding 

of the parties hereto and supersede any and all oral understandings among the parties. 

(c) No term or provision of this Agreement may be changed, waived, 

discharged or terminated except by an instrument in writing and signed by all parties to 

this Agreement. 

(d) All words, terms and phrases used in this Agreement shall be construed in 

accordance with the generally applicable definition or meaning of such words terms and 

phrases in the railroad industry. 
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(e) All Section headings are inserted for convenience only and shall not affect 

any construction or interpretation of this Agreement. 

(f) As used in this Agreement, whenever reference is made to the trains, 

locomotives, cars or equipment of, or in the account of, one of the parties hereto, such 

expression means the trains, locomotives, cars and equipment in the possession of or 

operated by one of the parties and includes such trains, locomotives, cars and equipment 

which are owned by, leased to, or in the account of such party.  Whenever such 

locomotives, cars or equipment are owned or leased by one party to this Agreement and 

are in the possession or account of another party to this Agreement, such locomotives, cars 

and equipment shall be considered those of the other party under this Agreement. 

(g) This Agreement is the result of mutual negotiations of the parties hereto, 

none of whom shall be considered the drafter for purposes of contract construction. 

(h) No party hereto may disclose the provisions of this Agreement to an outside 

party, excluding a parent, subsidiary or affiliate company, without the written consent of 

the other parties, except as otherwise required by law, regulation or ruling.  Provided, 

however, that PAS may disclose the provisions of this Agreement to any contractor 

performing any of PAS’s obligations hereunder. 

SECTION 25.  INDEMNITY COVERAGE

As part of the consideration hereof, each party hereby agrees that each and all of its 

indemnity commitments in this Agreement in favor of the other parties shall also extend to 

and indemnify the parent corporation, subsidiaries and affiliates of such other parties, and 

all of their respective directors, officers, agents and employees. 

"PUBLIC VERSION"
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

duly executed as of the date first above written. 

BOSTON AND MAINE CORPORATION 

By: Michael S. Burns 

Title: Secretary 

SPRINGFIELD TERMINAL RAILWAY COMPANY 

By: Michael S. Burns 

Title: Secretary 

PITTSBURG & SHAWMUT RAILROAD, LLC 
D/B/ A BERKSHIRE & EASTERN RAILROAD, 
ON BEHALF OF PAN AM SOUTHERN LLC, 
SOLELY IN ITS CAPACITY AS THE 
CONTRACT OPERATOR 

By: Brad Ovitt 

Title: President 
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