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Overview

* There is no emergency
* There is no irreparable harm

* There will be harm to others
* NTEC is unlikely to succeed on merits
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EP 628 - Expedited Relief for Service
Inadequacies
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* “[T]hese rules are designed only to address serious ongoing
service disruptions.”

* “[Not] meant for situations where service is adequate, but
simply not up to the level that a particular shipper or
connecting carrier might desire.”



NTEC’s Other Claims Lack Merit
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EP 762 - Harm to Other Shippers Znse

* “The Board will not award relief unless it is clear, based on the limited
record, that it will not have an overall negative affect on shippers and that it
will avoid any risk of placing other shippers in similar circumstances as
petitioner.”
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Factors Affecting BNSF’s Service to NTEC £ <=
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Sweetgrass Alternative Available to NTEC £ <=
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NTEC Has Not Shown Irreparable Harm

The harm will be “certain and great, actual and not
theoretical, and so imminent that there is a clear and
present need for equitable relief to prevent

irreparable harm,” and ...“the harm must be beyond
remediation.”

— League of Women Voters of U.S. v. Newby, 838 F.3d 1, 7-8 (D.C. Cir.
2016) (“League of Women Voters”).
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NTEC Has Not Shown Irreparable Harm

* Lost sales cannot be irreparable harm
* NTEC claims $165M for 2022 damages
* NTEC claims approx. $S10M for 2023 damages
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Harm to Others

PNW Facilities and Routes
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NTEC Unlikely to Succeed on the Merits s

49 U.S.C. § Section 11101(a)

A rail carrier providing transportation or service subject to the jurisdiction of the
Board under this part shall provide the transportation or service on reasonable
request. [“Sentence 1”] A rail carrier shall not be found to have violated this section
because it fulfills its reasonable commitments under contracts authorized under
section 10709 of this title before responding to reasonable requests for service.
[“Sentence 2”] Commitments which deprive a carrier of its ability to respond to

reasonable requests for common carrier service are not reasonable. [“Sentence 3”]
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Intent of Congress
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Committee on Transportation and Infrastructure,
H.R. Rep. No. 104-311 at 103 (1995)

Sentence 3 is intended “to clarify that, although a casual requester
of service cannot legally demand equal treatment with another
shipper who has made a prior contract for service, the carrier may
not render itself incapable of reasonably responding to such casual
requests for common carrier service, such as by effectively divesting

itself of control of its car fleet through committing all or virtually all
of the fleet under prior contracts.”
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Meaning of Sentence 3

* Did not change priority of contracts

* Reasonableness must be evaluated at time of
contract

* Carrier cannot tie up “all or virtually all of the fleet
under prior contracts”
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Overview

* There is no emergency
* There is no irreparable harm

* There will be harm to others
* NTEC is unlikely to succeed on merits
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