From: Marks, Justin J.

To: Gosselin, Danielle

Subject: Filing a Request for an EA

Date: Friday, August 26, 2022 3:46:37 PM

Attachments: A Guide to the STB"s Environmental Review in Construction Cases (002)(223774657.1).doc

EO-3273 Response to Port of KC"s 6 month prefiling waiver request (002)(223944897.1).pdf
OEA Letter Granting Townline 6 month wavier 020722(265714276.1).pdf

Port KC 6 month waiver request 5 29 2020(223920962.1).pdf

Townline Letter 6 month waiver request.pdf

Good afternoon Danielle:

I am writing to determine when an applicant for construction authority is to make a request
to OEA for an EA in lieu of an EIS. Specifically, this is in reference to two different petitions
for exemption for construction authority 1) Port KC and 2) Townline.

Under the Board’s regulations at 49 CFR 1105.6(d), a party seeking a determination that
the OEA evaluate a construction project under an EA is to make this request at the time an
applicant files the notice of a construction petition or when the applicant files a six month
waiver request. However, OEA’s Guide to the Surface Transportation Board’s Environmental
Review Process for Rail Line Construction and Operation Cases states that the appropriate
time for an EA v. EIS determination is after the site visit.

For both Port KC and Townline, out of an abundance of caution (I did not want to waive my
client’s rights to request an EA since it is in the regulations), I requested an EA when I filed
the 6-month notice. For Port KC, I included a footnote to OEA’s Guide acknowledging that
OEA’s practice is not to grant the EA until after the site visit. For Port KC, Vicki Ruston
responded that an EA determination was premature. For Townline, you granted my six-
month waiver and did not respond to the EA request.

In both matters, OEA has now had a chance to conduct site visits (the Port KC site visit was
delayed due to Covid).

Is now the appropriate time to request an EA? For Port KC, my impression is that Adam is
progressing along presuming the environmental analysis will be an EA, but I haven't
received anything from OEA formally that an EA is sufficient. Townline isn't as far along in
the process, but a site visit has been completed.

Alternatively, since I have the two requests outstanding, should I reference back to those
requests in a letter to OEA seeking a determination?

I appreciate your thoughts and the referenced Guide and letters are attached for your
convenience.

Justin

Justin J. Marks

Attorney at Law

Clark Hill

1001 Pennsylvania Ave. N.W., Suite 1300 South, Washington, DC 20004
+1202.772.0916 (office) | +1 703.215.6938 (cell) | +1 202.772.0930 (fax)
jmarks@clarkhil.com | www.clarkhill.com
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 SEQ CHAPTER \h \r 1A GUIDE TO THE SURFACE TRANSPORTATION BOARD’S


ENVIRONMENTAL REVIEW PROCESS


FOR RAIL LINE CONSTRUCTION AND OPERATION CASES


INTRODUCTION


This guide was prepared by the Surface Transportation Board’s Office of Environmental Analysis (OEA) to help state and local governments, community groups, individuals and potentials applicants gain a general understanding of the Board’s environmental requirements in rail construction cases.  It is intended to be a guide, not a formal agency statement.


For additional information or assistance, please contact OEA. OEA’s Director, Victoria Rutson or OEA’s Deputy Director, Danielle Gosselin.  We are happy to answer your questions.  Ms. Rutson may be contacted at (202) 245-0295, email address Victoria.Rutson@stb.gov.  Ms. Gosselin may be contacted (202) 245-0300, email address Danielle.Gosselin@stb.gov. 

RAIL LINE CONSTRUCTION AND OPERATION


Rail line construction and operation is subject to Board jurisdiction under Section 10901 of the ICC Termination Act.  As a major federal action, the licensing of rail line construction and operation by the Board is also subject to the National Environmental Policy Act (NEPA), as well as other environmental statutes.  To fulfill its responsibilities under NEPA, the Board’s Office of Environmental Analysis (OEA) prepares an Environmental Impact Statement (EIS) or in some cases, an Environmental Assessment (EA) identifying and analyzing the potential environmental effects of the proposed construction.  These documents may be prepared either directly by OEA staff, or by a third party contractor working under the direction, supervision, and control of OEA. Information concerning the third-party contractor process at the Board is set forth below.  


The Board’s environmental regulations are located at 49 C.F.R. §§ 1105 et seq.  These regulations cover rail abandonments and other licensing activities at the Board, in addition to rail line construction and operation.  In addition, the Board’s environmental review process is guided by the regulations of the President’s Council on Environmental Quality (CEQ), which implement NEPA.  CEQ’s regulations are found at 40 C.F.R. § 1500 et seq.


TIMING OF THE ENVIRONMENTAL REVIEW PROCESS


Under NEPA, the Board must take a “hard look” at the potential environmental impacts of an action before a decision is made to approve a particular proposal.  This hard look includes contacting a number of federal, state, and local agencies, as well as interested members of the public and leaders of any Indian tribe (if Indian land – both traditional 

land and reservation land – is affected), informing them of the details of the proposed action and soliciting their comments.  Following receipt of these comments, OEA must often initiate studies, such as biological and archeological surveys, as part of the environmental review process.  This does not mean that the environmental process must delay an applicant’s construction schedule.  With early consultation by the applicant, OEA can complete the necessary environmental review in a timely fashion.

Executive Order 13807:  Establishing Discipline and Accountability in the Environmental Review and Permitting Process for Infrastructure Projects was issued on August 15, 2017 and requires Federal agencies to process environmental reviews and authorization decisions for “major infrastructure projects” as One Federal Decision (OFD).  It also sets a government-wide goal of reducing the average time to complete required environmental reviews and authorization decisions for major infrastructure projects to not more than two years from publication of a notice of intent to prepare an environmental impact statement (EIS) to issuance of a record of decision (ROD). 

A major infrastructure project is defined in E.O. 13807 as an infrastructure project for which multiple authorizations by federal agencies are required, the lead agency has determined that it will prepare an EIS, and the project sponsor has identified the reasonable availability of funds sufficient to complete the project.
  The Board generally does not receive cases that qualify as major infrastructure projects because applicants in rail construction cases usually do not have available funds sufficient to complete construction of the project when they apply for Board approval.  However, if the Board should receive a case that qualifies as a major infrastructure project, the Board will comply with E.O. 13807 and the Memorandum of Understanding Implementing One Federal Decision to the maximum extent practicable, consistent with the Board’s statutory requirements, regulations and procedures.
  

The environmental review process involves the steps listed below: 


-
PREFILING NOTICE:  Applicant is required by the Board’s environmental rules at 49 C.F.R. § 1105.10(a)(1) to notify OEA of its rail line construction and operation proposal six months prior to filing its application or petition for exemption.  This six-month prefiling notice may be waived in whole or in part by OEA upon written request by the applicant. See 49 C.F.R. § 1105.10(c).


-
BRIEFINGS:  OEA will conduct initial briefings with applicant to discuss the environmental review process, required environmental information, and the use of the third-party contractor process to prepare the EIS or EA on behalf of the Board.  This is a critical step in the process, and OEA generally requires that the applicant attend a meeting in person. 


-
RETAINING A CONTRACTOR:  Although the contractor is retained by the applicant, the contractor must be approved by OEA and work under OEA’s direction and supervision in preparing the EIS or EA.


-
CONSULTATION LETTERS:  Prior to scheduling a site visit to examine the project area, OEA sends letters to potentially interested or affected federal, state, and local agencies, soliciting their comments on possible environmental impacts of the applicant’s proposed rail line construction and operation, as well as reasonable and feasible alternatives to that proposal, including the “no-build” alternative.


-
APPLICATION OR PETITION:  Carriers may seek Board authorization by filing either an application under 49 U.S.C. § 10901 or a petition for exemption under 49 U.S.C. § 10502.  In addition, the Board maintains class exemptions that provide a simple notification procedure for the construction of connecting track on an existing rail right-of-way at 49 C.F.R. § 1150.36.  The requirements for the Board to conduct an environmental analysis of rail line construction and operation are not affected by whether rail line construction authority is sought by filing an application, petition for exemption, or class exemption. 

-
SITE INSPECTION:  After OEA has received some response to the consultation 


letters, the next step in the environmental review process is to schedule the site inspection.  This inspection is generally conducted by OEA staff to assess the project area and to determine any additional environmental aspects or concerns that need to be addressed.  Using information gleaned from the consultation letter responses allows OEA to focus on issues of importance to other federal, state, and local agencies and begin to consider whether there may be ways to avoid or minimize potential environmental impacts of applicant’s proposal.  OEA generally requires that the applicant first file its application or petition with the Board before OEA will schedule the site inspection.


-
EIS V. EA:  Based on the site inspection, assessment of all available environmental information, and review of any agency comments, OEA will make a preliminary determination regarding the type of environmental document that is appropriate.  Although an EIS is generally required for most construction cases, the applicant may file a substantiated written request seeking the preparation of an EA rather an EIS.  Additionally, OEA on its own may decide an EA is appropriate.  (Under 49 C.F.R. § 1105.6 (b), an EA rather than an EIS may be prepared for rail line construction and operation cases involving connecting track within existing rail rights-of-way, or on land owned by the connecting railroads).

-
NOTICE AND SCOPING:  Under the EIS process, the Board must publish in the Federal Register a notice of its intent to prepare an EIS with a description of the proposed action, a request for written comments on the scope of the EIS (generally 30 days), and announcement of any scoping meetings (generally 20 to 30-day notice).  Where appropriate, scoping meetings will be scheduled either in the field or at the Board.  In addition to the Federal Register notice, OEA will generally notify appropriate parties and agencies of any scoping meetings.  After considering the comments, a notice of the final scope of the EIS will be published in the Federal Register and also sent to commenting parties.  (OEA may seek comments on the final scope of the EIS).

-
EIS PREPARATION:  OEA begins preparation of the environmental document using the applicants environmental report, review of any comments, the site inspection and OEA’s independent analysis and investigation which include any consultations with federal, state or local agencies and technical consultants.  If an independent third party contractor is used, then the contractor would prepare the document under OEA’s direction, supervision, and control.  OEA will conduct a thorough review of the document and will be ultimately responsible for the content.  


-
DRAFT ENVIRONMENTAL IMPACT STATEMENT:  OEA issues a Draft Environmental Impact Statement (DEIS) seeking public review and comment on 


all aspects of the analysis.  The DEIS is served on the parties of record and appropriate federal, state and local officials, and distributed to interested persons and organizations.  OEA publishes a notice of availability in the Federal Register and posts the DEIS on the Board’s website at www.stb.gov.  A comment period of at least 45 days is required under the guidelines of the President’s Council on Environmental Quality at 40 C.F.R. § 1506.10(c).


-
PUBLIC MEETINGS ON THE DEIS:  OEA may decide to hold a public meeting or meetings to assist the public in participating in the environmental review process and facilitate submission of comments on the DEIS.  OEA may also determine that comments may be submitted in writing in lieu of holding a public meeting during the DEIS comment period.  


-
FINAL ENVIRONMENTAL IMPACT STATEMENT:  Following the close of the public comment period, OEA must assess and respond to the comments received on the DEIS.  This may entail revisions to the DEIS or require additional environmental review.  OEA then prepares a Final Environmental Impact Statement (FEIS), setting forth the comments received, OEA’s response, any additional environmental analysis conducted or corrections made to the DEIS, and OEA’s final recommendations, including mitigation if appropriate, to the Board.  Completion of the FEIS will generally be announced to the public through a notice of availability published in the Federal Register.  The Board serves the FEIS on all parties of record, and OEA ensures distribution of the FEIS to appropriate federal, state, and local agencies and all those who commented on the DEIS and notification to the parties. 


-
HEARINGS:  The Board determines whether to hold formal public hearings or rely on the written record alone.  The suitability for hearings (oral or modified procedure) will consider the full environmental record, including the DEIS, FEIS, and all comments submitted during the environmental review process.


-
FINAL DECISION:  After the conclusion of the environmental review process, the Board may then issue a final decision.


TOTAL TIME FOR COMPLETION OF ENVIRONMENTAL REVIEW:  Generally shorter if an EA is determined to be appropriate – approximately 12 months depending on the complexity and controversy of the proposal, sooner for proposals involving insignificant environmental impacts.  Generally, longer if an 

EIS is warranted, a minimum of 18 months in less complex cases.  The environmental review process in highly complex and controversial cases may take more than 2 or 3 years to complete, not including the time involved if opponents pursue subsequent legal challenges to the sufficiency of the environmental review process.  It is critical to do the environmental review correctly the first time.


THIRD PARTY CONTRACTOR GUIDELINES


The independent third-party contractor prepares the environmental document on behalf of the Surface Transportation Board.  Although the contractor’s services are paid by the applicant, the contractor works under the direction, supervision, and control of the Board through OEA.  The preparation of the document is directed, participated in, and independently evaluated by OEA.  (See 40 C.F.R. § 1506.5).  For example, OEA: (1) conducts a number of informational briefings with the contractor by meeting and telephone; (2) sets forth the format and content of the document; (3) conducts a site-inspection with the applicant, the third-party contractor, and other environmental experts; (4) works with the contractor to develop an appropriate outline for the environmental document; and (5) reviews, edits and revises the environmental document.  During the review process, OEA ensures that the environmental document is objective, substantive, and readable.  Most important, OEA determines that the document fully addresses the environmental impacts of the project and includes appropriate measures to mitigate any adverse effects of the proposal.


If an applicant chooses to retain a third-party contractor, the applicant need not prepare and submit an environmental report as part of its rail construction application.  Rather, the third-party contractor, working under OEA’s direction, will prepare an EA or EIS to be submitted in place of the environmental report.  If an applicant decides not to retain a third-party contractor and, instead, to prepare an environmental report, the Board’s environmental rules at 1105.7 and 1105.8 detail the contents required in the report.  Applicants submitting environmental reports should be prepared to allow substantial additional time for OEA to prepare the appropriate environmental document.


For a more detailed discussion of the Board’s third-party contracting process, please see the Policy Statement on Third-Party Contracting available under the Environmental section of the Board’s website, www.stb.gov.  


CONTENT OF ENVIRONMENTAL DOCUMENTS


OEA has developed a general format for both EISs and EAs that if feels evaluates potential environmental impacts concisely yet thoroughly.  This format has worked successfully in the past to fully satisfy the NEPA process without imposing undue burdens on applicants. Set forth below is a detailed outline of this general format for an EA or Draft EIS.


Cover Sheet: to include Docket Number and name of case, and picture related to proposed action. 


Conclusion: one paragraph summary of the proposed action and statement that the proposal either will or will not significantly affect the quality of the human environment, subject to any recommended mitigation conditions.


Executive Summary:  This must be a “stand alone” section of the environmental document, containing a complete summary of the proposed action and alternatives considered.  Although it must be factually complete, it should be brief, setting forth the relevant information in summary form. The Executive Summary must cover the following areas:



- Statement of Proposed Action (with supporting maps)



- Description of the Affected Environment



- Synopsis of Environmental Impacts of the Proposed Action



- Recommendations


The Executive Summary Should be followed by the Table of Contents, List of Tables, and List of Figures.


Chapter 1: 
Purpose and Need 


Chapter 2:
Description of Proposed Action and Alternatives




1.1

Introduction




1.2

Statement of Proposed Action 






1.2.1     Construction and Maintenance






1.2.2     Operation and Maintenance






        1.2.2.1    Operation






        1.2.2.2    Maintenance






1.2.3    Related Actions




1.3

Alternatives Considered 




1.4             
Approvals and Permits Required 


Chapter 3:       Description of the Existing Environment




2.1   Socio-Economic Setting




2.2   Physiography




2.3   Water Resources 





    2.3.1     Groundwater





    2.3.2     Surface Water


2.4    Wildlife





    2.4.1    Flora




    2.4.2    Fauna



2.5    Transportation




2.6    Air Quality




2.7    Noise




2.8    Cultural



            2.9    Recreation


Chapter 4:
Environmental Impacts, including Direct, Indirect, and Cumulative Impacts, of Construction/Operation of the Proposed Rail Line and Alternatives, including the “No-Build” Alternative




 3.1    Introduction


                         3.2    Safety




 3.3
 Land Use/Economic Development




      
    3.3.1       Land Use




                3.3.2       Economic Development



            3.4    Water Resources





    3.4.1        Groundwater





    3.4.2        Surface Water






3.4.2.1          Construction






3.4.2.2          Operation/Maintenance


                         3.5    Wildlife




 3.6    Transportation




 3.7    Air Quality





  3.6.1     Construction





  3.6.2     Operation




3.8     Noise





  3.8.1      Construction





  3.8.2      Operation




 3.9     Cultural Resources



             3.10   Environmental Justice




 3.11   Recreation 


Chapter 5:
Comparative Summary of Environmental Impacts, including Direct, Indirect, and Cumulative Impacts of Proposed Action, Build Alternatives, and “No-Build” Alternative

Chapter 6:       Mitigation Requested by the Various Parties and




Voluntary Mitigation Proposed by Applicant


Chapter 7:      Office of Environmental Analysis Recommendations for




           Mitigation and Request for Comments


Appendix A:   Detailed Maps and Drawings of the Proposed Action and Build Alternatives


Appendix B:    Correspondence and Consultation Responses


Appendix C:     References and Bibliography


Appendix D:     List of Preparers


Some Final Notes:   OEA’s goal is to produce environmental documents that are factually accurate, legally defensible, scientifically sound, and easily read and understood.  A document that satisfies the environmental requirements of NEPA but that cannot be understood by anyone but a scientist fails to serve the public interest.  Brevity is as important as clarity.  Sentences should be simple; overuse of adjectives should be avoided.  It is critical that the reader be able to draw his or her own conclusions, rather then be told, for example, that a potential environmental impact is insignificant.  Unsupported, conclusory statements must be avoided to ensure a successful NEPA document.  It does take time to satisfy the requirements of NEPA, but if the process is done correctly, the decisionmaker is able to make a fully informed decision, the public is able to be heard and to participate fully in the process, and the applicant has the assurance that the Board’s environmental review can withstand legal challenge. 


�  82 Fed. Reg. at 40,464.



�  See Appendix A, Section XIV.E in Memorandum for Heads of Federal Departments and Agencies titled “One Federal Decision Framework for the Environmental Review and Authorization Process for Major Infrastructure Projects Under Executive Order 13807” (March 20, 2018).
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EO - 3273

SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Environmental Analysis

June 4, 2020

Mr. Justin Marks

Clark Hill

1001 Pennsylvania Avenue, NW
Suite 1300

Washington, DC 20004

Re:  Docket No. FD 36406, Port Authority of Kansas City — Construction and
Operation Exemption—In Jackson and Clay Counties Mo.; Waiver of Six-Month
Prefiling Notice

Dear Mr. Marks:

Thank you for your May 29, 2020 letter requesting waiver of the six-month prefiling
notice generally required for rail construction projects under 49 C.F.R. 8 1105.10(a)(l). Pursuant
to 49 C.F.R. § 1105.10(c), the Surface Transportation Board’s (Board) Office of Environmental
Analysis (OEA) is granting your request.

On April 23, 2020, OEA met with the Port Authority of Kansas City (Port KC)
representatives regarding the proposed construction and operation of a new rail line in Jackson
and Clay Counties, Missouri. Port KC’s representatives provided OEA with an overview of the
project, and OEA discussed the Board's environmental review process.

Port KC proposes to construct approximately and operate a 1.7-mile rail line on a 415-
acre tract on the east side of Kansas City. The new rail line would support Port KC’s Missouri
River Terminal Project, a planned multi-modal freight center. The terminal would utilize rail,
barge, and motor carrier transportation to increase regional capacity for efficient management of
intermodal containers between the local freight area and coastal ports. It would also offer
transloading of grains and seeds used in vegetable oil production. Port KC’s proposed rail line
would extend from the Missouri River to an interchange point with the Kansas City Terminal Railway
Company, a Class Il railroad that serves as a terminal railroad for its five Class | owners: Union Pacific
Railroad Company, BNSF Railway Inc., Kansas City Southern Railway, Norfolk Southern Railway, and
Canadian Pacific Railway.





Based on the information provided by Port KC and the discussion of the Board’s environmental
review process, OEA believes that it has adequate information and that Port KC is sufficiently aware of
the environmental review process to grant this request.

In addition, your letter indicates that the proposed project would not have significant
environmental impacts and suggests that an Environmental Assessment (EA) should be prepared
instead of an Environmental Impact Statement (EIS). As acknowledged in footnote 1 of your
letter, it is premature for OEA to determine the appropriate level of environmental
documentation for the project. OEA first sends consultation letters to Federal, state, and local
agencies and organizations in the project area requesting their preliminary review of the project.
Then OEA, with the results of the consultation letters in hand, conducts a site visit to the project
area. After the site visit, OEA is willing to consider a written request to reclassify the project
from requiring an Environmental Impact Statement (EIS) to one for which preparation of an
Environmental Assessment is appropriate.t

Thank you again for your letter. If we can be of further assistance, please contact me or
Adam Assenza of my staff at (202) 245-0301.

Sincerely,

bR

Director
Office of Environmental Analysis

L1f restrictions related to COVID-19 remain in place and OEA is unable to travel to conduct the site visit, we will
arrange a virtual site visit using online mapping data and other available information.

2






SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Environmental Analysis

February 7, 2022

Justin J. Marks

Clark Hill

1001 Pennsylvania Avenue N.W.
Suite 1300 South

Washington, DC 20004

Re:  Docket No. FD 36575, Townline Rail Terminal, LLC — Construction and
Operation Exemption — In Suffolk County, NY; Waiver Request of Six-Month
Prefiling Notice Requirement

Dear Mr. Marks:

Pursuant to 49 C.F.R. § 1105.10(c)(2), the Surface Transportation Board’s Office of
Environmental Analysis (OEA) is granting your January 14, 2022 request for a waiver of the six-

month prefiling notice generally required for rail construction projects under 49 C.F.R. §
1105.10(a)(1).

On December 9, 2021, OEA met with representatives from the Townline Rail Terminal,
LLC (Townline), outside legal counsel, and a representative from the town of Smithtown, New
York. At the meeting, Townline explained that it intends to seek authority from the Board to
construct and operate approximately 5,000 feet of new common carrier rail line in Smithtown,
N.Y. (the Proposed Line). Townline was established in 2021 to be a common carrier railroad.
Townline is affiliated with CarlsonCorp, Inc. (Carlson) which operates a New York State
Department of Environmental Conservation (NYDEC) permitted waste transfer facility on a
portion of an 82-acre site in Smithtown. Carlson recycles and processes uncontaminated
concrete, asphalt pavement, rock, brick, and soil, woody yard waste, un-adulterated wood, yard
waste, and horse manure. Townline intends to construct the Proposed Line at the northern end of
the 82-acre tract, adjacent to and parallel with the Long Island Railroad’s Port Jefferson rail line
(Port Jefferson Line). New York & Atlantic Railway operates freight service on the Port
Jefferson Line and has entered into an agreement with Carlson to install a new switch connecting
the Proposed Line to the interstate rail network.

Townline would initially move incinerator ash, a by-product from Covanta Energy’s
(Coventa) waste-to-energy facility, and construction and demolition debris (C&D debris) for





Carlson. Townline also plans to offer rail service to adjacent properties, potentially including
Kings Park Ready Mix, Kings Park Materials (asphalt plant) and Pelkowski Precast Concrete.
Townline anticipates an increased need for the Proposed Line because the last remaining landfill
on Long Island, which currently accepts incinerator ash from Covanta and C&D debris, is
scheduled to close in 2024. Townline believes that the Proposed Line would offer an alternative
to truck transport off Long Island by providing efficient, direct rail transportation via the Port
Jefferson Line to the interstate network.

At the December 9, 2021 meeting, OEA provided a general overview of the Board’s
environmental review process, OEA’s role in the process, and the use of third-party consultants.
Based on this initial meeting and your letter, OEA believes it has adequate information to grant
this request and that Townline is sufficiently aware of OEA’s environmental process.

If you have any questions, please feel free to contact me at 202-245-0300 or Andrea
Poole of my staff at 202-245-0305.

Sincerely,

.gQ/éma /8;1@,;&,

Danielle Gosselin

Acting Director

Office of Environmental Analysis
Surface Transportation Board






CLARK HILL

Clark Hill
1001 Pennsylvania Avenue NW
Suite 1300
Washington, DC 20004
Justin J. Marks T 202.772.0909
T 202.772.0916 F 202.772.0919
F 202.772.0930
Email: jmarks@ClarkHill.com clarkhill.com

May 29, 2020

Ms. Victoria Rutson

Director, Office of Environmental Assessment
Surface Transportation Board

395 E Street, S.W.

Washington, D.C. 20423

Re: STB Docket No. FD 36406, Port Authority of Kansas City — Construction and
Operation Exemption—In Jackson and Clay Counties MO; Waiver Approval of
Six-Month Prefiling Notice Requirement

Dear Ms. Rutson:

Pursuant to 49 CFR §1105.10(c)(2), the Port Authority of Kansas City (“Port KC”)
respectfully requests a waiver of the six-month pre-filing notice required by the Board’s
regulations at 49 CFR §1105.10(a)(1). Port KC intends to petition the Board for an exemption
under 49 U.S.C. §10901 to permit it to construct and operate approximately 1.7 miles of new
common carrier railroad line (the “Proposed Line”) on 415-acres on the east side of Kansas City.

Background

Port KC is a political subdivision of the State of Missouri with a mission to grow the
economy of Kansas City through transportation, logistics, and revitalization. Port KC currently
operates the Woodswether Terminal, a 9-acre multi-modal facility incorporating barge, rail, and
motor carrier transportation. Further, Port KC also operates an industrial park utilizing a former
military facility offering an intermodal connection to a neighboring Kansas City Southern
intermodal facility.

In 2015, Port KC — with the assistance of the Federal Economic Development Agency —
commissioned a freight study that determined that Kansas City’s overall projected growth in the
freight market would double by the year 2040.

In order to meet this growth, Port KC initiated the Missouri River Terminal Project
(“MRT Project”) to develop a multimodal freight center that will expand the region’s capacity
for efficient management of intermodal containers into and out of the local area and regional
freight market. The terminal will increase the efficiency of moving freight utilizing rail, barge,
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and motor carriage transportation through Kansas City to and from West, Gulf and East coast
ports. It will also offer trans-loading of grains and oil seeds to the regional market. Once the
Proposed Line is complete, Port KC anticipates operating 3 trains per week.

Port KC’s Proposed Line will extend from the Missouri River to its interchange point
with the Kansas City Terminal Railway Company (“KCT”). KCT is a Class Il railroad that
serves as a terminal railroad for its five Class I owners: Union Pacific Railroad Company, BNSF
Railway Inc., Kansas City Southern Railway, Norfolk Southern Railway, and Canadian Pacific
Railway.

Port KC has engaged TranSystems — a transportation engineering firm — and together
Port KC and TransSystems have developed a proposed operational layout for the MRT that in
addition to the Proposed Line will include spur and side tracks regulated under 49 U.S.C.
§10906. See the below graphic:

Port KC will finance, design, build and operate the facility through a “Public/Private
Partnership” by issuing a request for proposal to interested firms. Port KC intends to utilize a
contract rail operator. But, Port KC will seek operating and construction authority from the
Board and will retain a “residual” common carrier obligation over the Proposed Line once that
authority is consummated.

Request for a Waiver from the Six-Month Notice Requirement

Under 49 C.F.R. §1105.10(c)(2), a petitioner “must describe as completely as possible
the anticipated environmental effects of the proposed action, and the timing of the proposed
action, and show that all or part of the six-month lead period is not appropriate.”

Port KC seeks to file with the STB its Petition for Exemption in the late summer/early

fall 2020. The six-month lead time is not appropriate because Port KC owns the project site and
as such understands the environmental challenges that redeveloping a former steel mill entails.

CLARK HILL
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Port KC has identified the following existing environmental issues that it will address through
the development of the MRT:

e Existing landfills from the steel mill’s operations containing stack residues from steel
production comprising arsenic and heavy metals.

e Lead contamination from an area of the project site that contained a “gun club” and as a
result of that activity contains lead contamination.

e (Contamination as a result of oil tanks cleaning.

Although, Port KC recognizes environmental challenges exist on the MRT Project site, in Port
KC’s redevelopment experience, these environmental conditions can be reasonably mitigated.
Port KC’s environmental engineer has advised Port KC that the landfills are currently capped
with active monitoring wells. Port KC envisions that the areas of the MRT Project site that
contain lead contamination and contamination from cleaning oil tanks can be capped or
remediated.

Despite the complexity of redeveloping a former industrial site, the MRT Project covers
only 415-acres and as such the environmental effects of the project will be limited. Further, as a
result of this project, Port KC will remediate current environmental issues on the site.
Accordingly, Port KC respectfully requests OEA waive the six-month lead time required under
49 CFR §1105.10(a)(1).

Port KC’s Proposal is Not Likely to Have a Significant Impact on the Environment

Under 49 C.F.R. §1105.6(a), an EIS “will normally be prepared for rail construction
proposals.” However, section 1105.6(d) provides that an applicant can request that the Board
instead evaluate a project through an EA, rather than an EIS, if the applicant demonstrates that a
proposal is not likely to have a significant environmental impact. Further, under section
1105.6(d), “[a]ny request for reclassification must be in writing and, in a rail construction, should
be presented with the prefiling notice required by §1105.10(a)(1) (or a request to waive that
prefiling notice period).!

The Proposed Line — as part of the MRT Project — is utilizing a former steel mill that
contains known contamination on the project site. The U.S. Environmental Protection Agency in
conjunction with the Missouri Department of Natural Resources are currently monitoring the
site. As such, the site has been subject to environmental documentation consistent with projects
to redevelop industrial facilities. This extensive existing environmental documentation will
support a determination by OEA that an EA is appropriate for reviewing the environmental
impact of this project.

! According to A Guide to the Surface Transportation Board’s Environmental Review Process for Rail Line
Construction and Operation Cases, a petitioner seeking authority under 49 U.S.C. §10901 to construct and operate a
common carrier rail line may seek a determination from OEA allowing for an Environmental Assessment in lieu of
an Environmental Impact Statement separately from its request for a six-month waiver and following a site visit
from OEA. Therefore, Port KC understands that OEA may hold this determination until later in the environmental
review process upon specific request from Port KC.
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The Proposed Line and the MRT Project are intended to improve the Kansas City
transportation system allowing freight to move through Kansas City via the Proposed Line
connecting to existing common rail carriers and barge via the Missouri River. Because the
Proposed Line will be constructed within the confines of the MRT Project site, it will not cross
any public or private roads resulting in no safety impacts due to rail crossings.

As stated, the MRT Project site is a former steel mill. Port KC’s proposed project is
consistent with historic land use of the property. The Proposed Line will result in new rail and
barge traffic, creating a modest net increase in energy use for train and barge operations.

Port KC anticipates traffic to be limited to three times per week once the Proposed Line is
operational and therefore, does not expect that the traffic to be handled over the Proposed Line
will exceed the threshold of 8 trips per day for an attainment area as per 49 CFR
§1105.7(e)(ii)(C).

Anticipated traffic volume can be expected to lead to a corresponding increase in noise
levels. However, the MRT Project site is situated amongst multiple common carrier rail lines
and an interstate highway and as such it is not anticipated that the Proposed Line will impact
sensitive noise receptors.

Port KC does not believe that the MRT Project is likely to adversely affect endangered or
threatened species or areas designated as a critical habitat.

Port KC understands that a portion of the property is in a floodway and that wetlands
exist in proximity to the proposed project. Port KC is prepared to mitigate or design the project
to address any concerns related to the existence of the floodway and potential wetlands.

Port KC knows of no historic resources that may be impacted by the Proposed Line but
will work with OEA and the Missouri state historic preservation office to identify any potential
impacts.

Port KC does not believe that an environmental impact statement will be necessary
because the environmental conditions of this property are known and the impacts of the Proposed

Line and the MRT Project are negligible. Accordingly, Port KC respectfully requests OEA
waive the six-month lead time required under 49 CFR §1105.10(a)(1).

Sincerely,

Gt O e

Justin J. Marks
Counsel for Port KC
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January 14, 2022

Ms. Danielle Gosselin

Acting Director, Office of Environmental Assessment
Surface Transportation Board

395 E Street, SW.

Washington, D.C. 20423

Re: STB Docket No. FD 36575, Townline Rail Terminal, LLC — Construction and Operation
Exemption—-In Suffolk County, NY; Waiver Request of Six-Month Prefiling Notice
Requirement

Dear Ms. Gosselin:

Pursuant to 49 CFR §1105.10(c)(2), Townline Rail Terminal, LLC (“Townline"”) respectfully
requests a waiver of the six-month pre-filing notice required by the Board’s regulations at 49 CFR
§1105.10(a)(1). Townline intends to petition the Board for an exemption under 49 U.S.C. §10901
fo permit it fo construct and operate approximately 5000 feet of new common carrier railroad
line (the “Proposed Line") in Smithtown, NY.

BACKGROUND

Townline is a Limited Liability Company established in 2021 to be a common carrier
railroad. Townline is affiliated with CarlsonCorp, Inc. (“Carlson”). Carlson operates a New York
State Department of Environmental Conservation (“NYSDEC") permitted waste transfer facility
for the recycling and processing of recognizable uncontaminated concrete, asphalt pavement,
rock, brick, and soil (“RUCARBS”), woody yard waste, un-adulterated wood, yard waste, and
horse manure.

Carlson operates its NYSDEC permitted facility on 82 acres in Smithtown, NY. Townline
infends to develop the northern most portion of the property along the boundary line which runs
adjacent and parallel to the Long Island Railroad (“LIRR"”) Port Jefferson Line. New York &
Atlantic Railway operates freight service on this main line and has entered into an agreement
with Carlson to install a new switch connecting the Proposed Line to the interstate network.

Townline plans to serve customers located on the Carlson property and adjacent
properties, potentially including Carlson, Covanta Energy, Kings Park Ready Mix, Kings Park
Materials (Asphalt plant) and Pelkowski Precast concrete.

At the outset, Townline will move incinerator ash and construction and demolition debris
for Covanta Energy and Carlson. Townline anticipates an increased need for rail service
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because the last remaining landfill on Long Island is scheduled to close in late 2024. This landfill
receives incinerator ash, a byproduct from Covanta Energy’s local waste-to-energy facilities. It
also receives construction and demolition debris from various sources in the area. When the
landfill closes, the only two viable options to remove this ash and debris from Long Island will be
via rail or fractor trailer/triaxle frucks.

The construction of the Proposed Line will facilitate the movement of this incinerator ash
and construction and demolition debris off Long Island while minimizing truck traffic on local
roadways.

REQUEST FOR A WAIVER FROM THE SIX-MONTH NOTICE REQUIREMENT

Under 49 C.F.R. §1105.10(c)(2), a petitioner "must describe as completely as possible the
anficipated environmental effects of the proposed action, and the timing of the proposed
action, and show that all or part of the six-month lead period is not appropriate.”

Townline seeks to file with the STB its Petition for Exemption in the late spring or summer
2022. Townline wants the Proposed Line to be fully constructed and operational before the
landfill closes. Townline believes that the environmental effects of the project will be limited.
Accordingly, Townline respectfully requests OEA waive the six-month lead time required under 49
CFR §1105.10(a)(1).

TOWNLINE'S PROPOSAL IS NOT LIKELY TO HAVE A SIGNIFICANT IMPACT ON THE ENVIRONMENT

Under 49 C.F.R. §1105.6(a), an environmental impact statement (“EIS”) “will normally be
prepared for rail construction proposals.” However, section 1105.6(d) provides that an applicant
can request that the Board instead evaluate a project through an environmental assessment
(“EA"), rather than an EIS, if the applicant demonstrates that a proposal is not likely to have a
significant environmental impact. Further, under section 1105.6(d), “[a]ny request for
reclassification must be in writing and, in a rail construction, should be presented with the
prefiling notice required by §1105.10(a) (1) (or a request to waive that prefiling notice period).

The Proposed Line is fo be constructed upon property currently used for the processing
and recycling of RUCARBS, woody yard waste, un-adultered wood, yard waste, and horse
manure. The Town of Smithtown is currently in the process of creating a new master plan for the
township and has included in its plans the potential for rail operations on this property. Further,
the Proposed Line is 5,000 feet, will run roughly parallel and adjacent to an existing rail line, and
will be located on industrial property with an NYSDEC permit. Townline proposes to provide rail
service to a solid waste transfer facility; however, it will not own or operate the facility which will
be separately permitted by NYSDEC. For these reasons, OEA should determine that an EA is
appropriate for reviewing the environmental impact of this project.

The Proposed Line will not cross any public or private roads and as such no safety
impacts at rail crossings will result because of the construction of the Proposed Line. The
Proposed Line will result in removal of one rail crossing at Meadow Glenn Road (DOT Crossing #
338326D).

As stated, the current use of the property where the Proposed Line is to be located is for

processing and recycling of RUCARBS, woody yard waste, un-adultered wood, yard waste, and
horse manure. Townline's proposed project is consistent with historic industrial use of the
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property. The Proposed Line will result in new rail traffic, creating a modest net increase in energy
use for train operations but also removing truck traffic from local roadways.

Townline anticipates fraffic to be limited to five days per week once the Proposed Line is
fully operational and therefore, does not expect that the traffic to be handled over the
Proposed Line will exceed the threshold of 8 trips per day for an attainment area as per 49 CFR
§1105.7(e) (i) (C).

Anticipated rail traffic volume can be expected to lead to a corresponding increase in
noise levels. However, the Proposed Line is situated amongst industrial areas, a common carrier
freight/commuter rail line, The Sunken Meadow State Parkway, The Huntington Landfill, Covanta
Energy, and the Iroquois Pipeline right-of-way and as such Townline does not anticipate that the
Proposed Line willimpact sensitive noise receptors.

Townline does not believe that the Proposed Line is likely to adversely affect endangered
or threatened species or areas designated as a critfical habitat.

Townline believes that no portion of the Proposed Line is located in proximity of a
floodway or wetlands. If Townline is incorrect, it is prepared to mitigate or design the project to
address any concerns related to the existence of any potential floodway and wetlands.

Townline knows of no historic resources that may be impacted by the Proposed Line but
will work with OEA and the New York state historic preservation office to identify any potential
impacts.

Townline does not believe that an environmental impact statement will be necessary
because the impacts of the Proposed Line are negligible considering the surrounding land uses.

Accordingly, Townline respectfully requests OEA waive the six-month lead time required under 49
CFR §1105.10(a)(1) and review the Proposed Line as an EA.

Sincerely,

Gt 2 e

Justin J. Marks
Counsel to Townline Rail Terminal, LLC
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