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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

___________________________________________ 
 ) 
OMAHA PUBLIC POWER DISTRICT, ) 
 ) 
 Complainant, ) 
  ) 
 v.  ) NOR 42173 
   ) 
UNION PACIFIC RAILROAD COMPANY, ) 
   ) 
  Defendant. ) 
___________________________________________) 
 
 

UNION PACIFIC RAILROAD COMPANY’S 
MOTION FOR A PROTECTIVE ORDER 

 
In a decision served October 17, 1997, the Board dismissed a complaint filed by Omaha 

Public Power District (OPPD) challenging the charge that Union Pacific Railroad Company (UP) 

assessed BNSF Railway Company (BNSF) for switching service that UP voluntarily provided on 

behalf of BNSF between the point at which UP’s tracks meet BNSF’s tracks and OPPD’s North 

Omaha Power Station (NOPS) in Omaha, Nebraska.  See Omaha Pub. Power Dist. v. Union Pac. 

R.R., Docket No. 42006 (STB served Oct. 17, 1997) (OPPD I), petition to reopen denied, Docket 

No. 42006 (STB served Nov. 14, 2000). 

Twenty-five years later, OPPD is trying again.  On July 22, 2022, it filed a new complaint 

challenging the charge for switching service that UP voluntarily provides on behalf of BNSF for 

traffic moving to industries at which UP physically provides rail service in Omaha, including 

OPPD.  OPPD also served its First Requests for discovery, which are attached as Exhibit A.  

OPPD’s requests include 138 document requests (excluding sub-parts), 22 interrogatories 

(excluding sub-parts), and 4 requests for admissions. 
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UP plans to file a motion to dismiss OPPD’s complaint.  UP believes OPPD’s complaint 

is subject to dismissal for the same reason the Board dismissed OPPD’s prior complaint in 1997.  

To investigate that issue, UP served certain narrowly-tailored, jurisdictional discovery requests 

on OPPD, which are attached as Exhibit B.  Pursuant to 49 C.F.R. § 1114.21(c), UP asks the 

Board to quash OPPD’s discovery requests and stay any further discovery by OPPD pending 

(i) OPPD’s completion of its production of documents responsive to UP’s discovery requests, 

and (ii) the Board’s resolution of UP’s motion to dismiss.1 

I. BACKGROUND 

OPPD’s complaint concerns a UP switch charge applicable to the movement of coal by 

BNSF from the Powder River Basin in Wyoming to OPPD’s NOPS facility in Omaha, Nebraska.  

The NOPS facility is located on UP’s lines, and it is open to BNSF via reciprocal switching.  The 

coal moves in unit train service over BNSF’s lines between the Powder River Basin and Omaha, 

and UP switches the trains to and from the plant on behalf of BNSF.  The complaint indicates 

that subject coal traffic is covered by a rail transportation contract between OPPD and BNSF.  

See Complaint, ¶ 6.   

On June 20, 1997, OPPD filed a similar complaint.  The filing began a process in which 

the parties engaged in several months of costly, burdensome discovery.  UP devoted substantial 

resources to producing the extensive information required to litigate a stand-alone cost case.  The 

parties engaged in many verbal and written communications in good faith efforts to facilitate the 

discovery process, but they ended up filing multiple motions to compel.  See Exhibits C, D, E, & 

                                              
1 Pursuant to 49 C.F.R. § 1111.11(b), the parties met and conferred about procedural issues, 
including the issue raised in this motion.  OPPD declined to agree to a procedural schedule that 
would suspend UP’s obligation to respond to OPPD’s discovery requests pending the Board’s 
resolution of a UP motion to dismiss. 
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F.  Ultimately, the discovery process proved to be a complete waste of resources when the Board 

dismissed OPPD’s complaint, agreeing with UP that the Board lacked jurisdiction because the 

transportation from origin to destination was covered by a contract between BNSF and OPPD.  

See OPPD I, slip op. at 2.   

UP believes OPPD’s new complaint should be dismissed on the same jurisdictional 

grounds as OPPD’s prior complaint, despite OPPD’s apparent efforts to avoid that result in its 

most recent contract with BNSF.  See Complaint, ¶¶ 6, 8.  To obtain support for a motion to 

dismiss, UP served a limited set of discovery requests on OPPD immediately after receiving 

service of the complaint.  See Exhibit B.  UP’s requests focus narrowly on OPPD’s contract with 

BNSF and payment of the charge OPPD challenges in its complaint.  UP plans to file a motion to 

dismiss within 20 days of the date on which OPPD completes its production of documents in 

response to UP’s jurisdictional discovery requests.2 

If the Board does not immediately stay discovery by OPPD, UP will rapidly begin to 

incur substantial costs to respond to OPPD’s discovery requests.  Stand-alone cost cases have 

become even more discovery intensive than when OPPD filed its first complaint in 1997.  In 

1997, OPPD served a total of 44 discovery requests.  See Exhibit E, Att. 1.  Currently, OPPD is 

seeking documents and information responsive to more than 160 requests.  UP must begin 

searching for and producing responsive information almost immediately to meet the very 

demanding procedural schedule in stand-alone cost cases.  See 49 C.F.R. § 1111.9.  

                                              
2 UP plans to file a motion to dismiss regardless of what OPPD’s documents reveal about the 
details of OPPD’s agreement with BNSF, but UP expects the documents to help advance its 
contract-based jurisdictional argument for dismissal.  UP presented alterative arguments for 
dismissing OPPD’s 1997 complaint.  See Exhibit G (UP’s 1997 Motion).  The Board had no 
need to address those other in 1997.  UP will present all available arguments in its motion to 
dismiss. 
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II. ARGUMENT 

The Board’s dismissal of OPPD’s 1997 complaint raises serious questions about the 

substantive soundness of OPPD’s current complaint.  If the Board dismisses OPPD’s current 

complaint, OPPD’s 164 discovery requests become moot.  Even if the Board does not dismiss 

the complaint, its decision may clarify certain issues and thus lessen the need for discovery or 

prevent future disputes.  This motion is aimed at avoiding a repetition of the wasted effort 

relating to the discovery process in 1997. 

The Board and its predecessor, the Interstate Commerce Commission, have stayed 

discovery in similar circumstances.  In Zoneskip, Inc. v. United Parcel Service of America, Inc., 

Docket No. 40519, 1991 WL 89759, at *2 (ICC May 28, 1991), the Commission stayed 

discovery because UPS’s motion to dismiss raised “significant concerns about both the 

substantive and procedural soundness of the complaint and questions about the potential scope of 

this case.”  The Commission also noted that its “action on the pending UPS motion to dismiss, 

regardless of [its] ultimate resolution of the matter, may determine the appropriate scope of 

discovery, if any.”  Id.  In Dairyland Power Cooperative v. Union Pacific Railroad Co., Docket 

No. 42105, slip op. at 2 (STB served Apr. 29, 2008), the Board stayed discovery because UP’s 

motion to dismiss raised “issues that may affect both the procedural schedule in these matters 

and the scope of discovery.”  Similarly, in DXH, Inc. v. Matson Navigation Co., Docket No. 

WCC-105, slip op. at 2 (STB served June 6, 2002), the Board suspended the procedural schedule 

in order to consider a pending motion to dismiss, “[g]iven that a decision on the motion to 

dismiss may affect the scope of discovery.”  See also, e.g., Phila. Belt Line R.R. v. Consol. Rail 

Corp., Fin. Docket No. 32802, 1996 WL 104370, at *2 (STB served Mar. 12, 1996) (“Conrail’s 

procedural motion will be granted; the procedural schedule and all discovery will be suspended 

pending the Board’s ruling on the merits of Conrail’s motion to dismiss.”). 
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OPPD’s admission that transportation of its coal to NOPS is subject to a contract with 

BNSF (Complaint, ¶ 6) strongly suggests that OPPD’s current complaint presents the same 

jurisdictional issue that led the Board to dismiss OPPD’s complaint in OPPD I.  Indeed, while 

UP has not yet filed a motion to dismiss here (because it is seeking discovery regarding OPPD’s 

contract), the Board’s decision in OPPD I provides an even stronger basis for staying OPPD’s 

discovery than existed in the cases discussed above—the Board and the parties have been here 

before.  UP’s motion to dismiss filed in OPPD I also identified many reasons to dismiss OPPD’s 

attempt to challenge UP’s switch charge to BNSF in addition to the contract-based argument the 

Board found dispositive in OPPD I.  See Exhibit G.  The Board should recognize the existence 

of serious questions about the substantive soundness of OPPD’s current complaint and resolve 

those questions before the parties must engage in the costly rate-case discovery process. 

The Board ordinarily does not delay the procedural schedule in stand-alone cost cases to 

consider motions to dismiss, but this is no ordinary stand-alone cost case.  In fact, in OPPD I, the 

Board did eventually suspend the deadline for completing discovery, rather than address certain 

pending discovery motions, in light of UP’s motion to dismiss.  See Omaha Pub. Power Dist. v. 

Union Pac. R.R., Docket No. 42006 (STB served Aug. 25, 1997).  Unfortunately, by time the 

Board suspended the deadline, the parties had engaged in two months of intensive, costly 

discovery.  UP is seeking to avoid a similarly wasteful expenditure of resources here. 

III. CONCLUSION 

The Board’s decision in OPPD I and the UP’s motion to dismiss filed in the OPPD I 

proceeding show there are significant questions about the substantive soundness of OPPD’s 

current complaint.  OPPD is insisting that UP respond to discovery requests that will be 

expensive and time-consuming to address.  Under the circumstances, the Board should quash 

OPPD’s discovery requests and stay any further discovery by OPPD pending (i) OPPD’s 
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completion of its production of documents responsive to UP’s discovery requests, and (ii) the 

Board’s resolution of UP’s motion to dismiss. 

 
CRAIG V. RICHARDSON 
JAMES B. BOLES 
TONYA W. CONLEY 
WHITNEY C. LARKIN 
Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, Nebraska  68179 

/s/ Michael L. Rosenthal          
MICHAEL L. ROSENTHAL 
Covington & Burling LLP 
One CityCenter 
850 Tenth Street, NW 
Washington, D.C.  20001 
(202) 662-6000 

 
Attorneys for Union Pacific Railroad Company 

 
August 1, 2022  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 1st day of August, 2022, I caused a copy of the foregoing 

document to be served by email on all parties of record in STB Docket No. NOR 42173. 

 
 
       /s/ Michael L. Rosenthal 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

) 
Omaha Public Power District ) 

) 
Complainant, ) 

) 
v. ) Docket No. NOR 42173 

) 
Union Pacific Railroad Company ) 

) 
Defendant ) 

) 

COMPLAINANT’S FIRST REQUESTS FOR ADMISSIONS, 
INTERROGATORIES, AND REQUESTS  

FOR PRODUCTION OF DOCUMENTS TO DEFENDANT 

Complainant Omaha Public Power District (“OPPD”), pursuant to 49 C.F.R. Part 

1114.30, hereby submits its First Requests for Admissions, Interrogatories, and Requests 

for Production of Documents to Defendant Union Pacific Railroad Company (“UP”). 

Responses to OPPD’s Requests for Admissions and answers to Interrogatories, and 

copies of documents responsive to OPPD’s Requests for Production should be delivered to 

the Law Office of Thomas W. Wilcox, LLC, 1629 K. Street NW, Suite 300, Washington, 

D.C. 20006, within thirty (30) days from the date hereof, unless otherwise agreed by the

parties.  OPPD is prepared to cooperate with Defendant to facilitate the expeditious 

production of documents with the minimum practical burden. 

Exhibit A 
Page 1 of 85
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I. DEFINITIONS

The following defined terms are used herein:

1. “BNSF” means BNSF Railway Company.

2. “OPPD route(s)” means the railroad line segments over which UP

moves or reasonably could move loaded and empty coal trains between Origin and 

Destination. 

3. “OPPD train(s)” or “OPPD service” means the trains containing

loaded or empty coal cars moving between Origin and Destination over the OPPD route(s). 

4. “Challenged Rate” means the rate for common carrier rail

transportation service that is the subject of OPPD’s Complaint in this proceeding including 

any such rate that may be established after the date hereof. 

5. “UP Lines” means rail lines over which UP conducts train operations

including both lines owned by UP and lines owned by other railroads or entities over which 

UP has trackage or operating rights, together with all branch lines and spur tracks that 

connect with these lines. Where information is requested for trains or traffic moving on UP 

Lines, the request includes information for trains/traffic moving between initial origin and 

final destination, regardless of whether the initial origin or final destination are located on 

the specified lines. 

6. “UP” means Union Pacific Railroad Company, its present or former

employees, agents, counsel, officers, directors, advisors, consultants, divisions, 

departments, predecessor, parent and/or holding companies, subsidiaries, or any of them, 

and all other persons acting (or who have acted) on its behalf. 

Exhibit A 
Page 2 of 85
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7. “Defendant” means UP as defined in this section.  

8. “Destination” means OPPD’s North Omaha Power Station (“NOPS”) 

located at Omaha, Nebraska. 

9. “Distributed power” means a train configuration in which one or more 

locomotives are positioned at the front of the train and one or more active locomotives are 

positioned at an intermediate point in the train and/or at the rear of the train, with the 

intermediate or rear locomotives remotely controlled from the lead locomotive on the train. 

10. “Document(s)” means all writings or visual displays of any kind, 

whether generated by hand or electronic means including without limitation, photographs, 

lists, memoranda, reports, notes, letters, electronic mail, phone logs, contracts, drafts, 

workpapers, computer print-outs, electronic data, telecopies, newsletters, notations, books, 

affidavits, statements (whether or not verified), speeches, summaries, opinions, studies, 

analyses, evaluations, statistical records, proposals, treatments, outlines, any electronic or 

mechanical records or representations (including physical things such as, but not limited 

to, computer disks or drives), and all other materials of any tangible medium or expression, 

in UP’s current or prior possession, custody or control.  A draft or non-identical copy is a 

separate document within the meaning of this term. 

11. “Geocoded” means process or object data associated to an entity 

which is linked to a specific location or an array of locations on the Earth’s surface through 

a standard geographic coordinate system. 

Exhibit A 
Page 3 of 85
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12. “Geographic Coordinates” means latitude and longitude coordinates 

(in decimal values, with no decimal value truncation) associated to a named and standard 

geographic coordinate system, such as “North American Datum of 1927.” 

13. “Identify,” when referring to a document, means to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and 

(iv) author(s), addressee(s) and/or recipient(s). 

14. “Identify,” when referring to information, means to list or produce 

documents containing the specified information. 

15. “Local Train” means “Way train” as used in UP’s R-1 Annual Report 

Form R-1to the STB. 

16. “Origin” means the interchange between UP and BNSF in the vicinity 

of Omaha, Nebraska at BNSF’s Gibson Yard (“Gibson Yard Interchange”) that is described 

in UP’s “UP Reciprocal Switching Circular UP 8005 F” (the “Circular”), a copy of which 

is attached as Exhibit A to OPPD’s Complaint. 

17. “Person” means natural persons, corporations, institutions, 

partnerships, firms, joint ventures, associations, political subdivisions or other legal 

entities, as the case may be. 

18. “Possession, custody, or control” refers to and includes documents 

actually within the possession, custody or control of UP or any other person acting for or 

in concert with UP; and refers to and includes documents prepared by, obtained, or placed 

in the possession, custody, or control of any such person within the scope of his or her 

duties or relationship to UP; and further refers to and includes documents having been 

Exhibit A 
Page 4 of 85
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placed in the temporary possession, custody, or control of any third party by any of the 

foregoing or UP.  Documents are deemed to be in the possession, custody, or control of UP 

if UP has the right to secure the document, or a copy thereof, from another person or entity, 

whether public or private, having such actual physical possession, custody, or control 

thereof. 

19. “Price” or “prices” mean the price per ton or other unit of measure, 

and whether it is f.o.b. or f.a.s. a railroad car, vessel, destination, port or other conveyance. 

20. “Related,” “related to,” and “relating to” mean and include making a 

statement discussing, describing, referring to, reflecting, explaining, analyzing, or in any 

way pertaining to, in whole or in part, the subject matter of the Interrogatory or Request. 

21. “Road Train” means “Unit Train” and “Through Train” as used in 

UP’s Annual Report Form R-1 to the STB. 

22. “Short Line Railroad” means any non-Class I railroad that connects to 

a UP rail line in Nebraska. 

23. “STB” means the U.S. Surface Transportation Board. 

24. “And,” “or,” and/or “each” shall be construed in the disjunctive or 

conjunctive as necessary in order to bring within the scope of each Interrogatory or Request 

all responsive information or documents which otherwise might be construed as outside 

the scope of the Interrogatory or Request.  All use of the masculine gender shall be deemed 

to include the feminine. 

Exhibit A 
Page 5 of 85



6 
 

25. "Replacement Costs," unless otherwise specified, has the same meaning 

as used in UP's written comments to date in STB Docket Ex Parte No. 722, Railroad Revenue 

Adequacy. 

26. "Revenue Adequacy Criteria" means earning revenues that are:  

(a) adequate, under honest, economical, and efficient management, to 
cover:  

(1) total operating expenses including depreciation and 
obsolescence; and (2) a reasonable and economic profit or return 
(or both) on capital employed in the business;  

(b) provide a flow of net income plus depreciation adequate to:  

(1) support prudent capital outlays; (2) assure the repayment of a 
reasonable level of debt; (3) permit the raising of needed equity 
capital;  

(c) cover the effects of inflation; and  

(d) attract and retain capital in amounts adequate to provide a sound 
transportation system in the United States. 

II.     INSTRUCTIONS 

  UP is requested to conform to the following instructions in responding to 

these Requests and Interrogatories.  Each paragraph shall operate and be construed 

independently.  Unless otherwise indicated, no paragraph limits the scope of any other 

paragraph. 

1. Where these discovery requests seek data in a computer-readable 

format, machine-readable format, or in its native format, this data is defined as an electronic 

file which contains structured, relational data, and is managed within a commercially 

available and relational database system (for example Microsoft, Oracle, IBM) and is 

readable via commercially available and standard Microsoft Windows software API 

Exhibit A 
Page 6 of 85
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(Application Programming Interfaces)  methods to include Open Database Connectivity 

(ODBC) implementations, thereby making the data accessible independent of the host 

system. 

   If the source table is stored within a non-relational system, such as a 'flat 

file', or a custom system (not commercially available), provide the data in standard 

sequential or delimited text files.  The text files will be MS-DOS or MS-Windows 

compatible text formats. 

a. For each computer file supplied provide: 

i. The name and description of the source database or other file 
from which the records in the computer file were selected 
(stating whether the file is an original extract from a line of 
business transactional or data warehouse computer system, or 
if the provided file is an extract, or report, created specifically 
for this request) including a graphic or textural representation 
of the database relational model for each system to include all 
named tables of data within the system's relational model, and 
for every table provide a list of fields, primary keys, foreign 
keys, list relational links to other tables and fields, and filters, 
if any, associated to the relational links. Include all related 
tables, and all fields within each included table.  List the fields 
which define a unique record (row) for each table, or state if 
the table does not require unique row differentiators or primary 
keys.  For code tables, provide the code, and associated data 
elements in a discreet list (no duplicates); 
 

ii. A description of how the records in the file produced were 
selected;  

 
iii. The original table names (no aliases), original field names, to 

match the provided systems' data structures within each 
computer program (in native software and text file) and 
intermediate file used in deriving the files produced if the files 
produced are flat files.  If the files produced are commercially 
available relational database files, provide the method used and 
code (if code was created) used to export the data to this 

Exhibit A 
Page 7 of 85
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relational format including the operating system and version 
under which the final text files or relational tables were 
produced; and 

 
iv. A relational diagram defining relationships amongst tables, 

with all fields, listing primary keys, foreign keys, with each 
table or file provided as listed in the relational diagram.  Also 
provide all table indexes, and index files, which define the 
index to be clustered or non-clustered. 
    

b. For each field in each computer database file provide a complete, 
standard data structure including: 

 
i. The name of the field including its source table name, and if 

different from the LOB (line of business) or off-line analytical 
system field name, provide all field name incarnations so that 
there is a linkage between the provided fieldname and the 
original source fieldname and source table, and source 
application/system.  Also provide the “Synonymous Name”, 
that being a single word or multiple words that differ from the 
fieldname, but represents the same data element using 
alternative or more descriptive terminology.  Also provide the 
“Context”, that being a designation or description of the 
application environment in which the data item (or field) is 
applied or from which it is originally derived (its origin); 

 
ii. The starting and ending positions of the field if the file is a non-

delimited flat file, or if the file is delimited, verify that the 
delimiter is inserted at the end of each field and the delimiter 
is not contained, as data, within any data cell (provide row 
terminators and line feed codes), otherwise, if the provided 
data set is a relational database "table", export the table 
structure into a separate ANSI SQL 92 code or text file; 

 
iii. A detailed definition of the field and whether this field is the 

record's (or row's) unique identifier, or it is one of many fields 
which create a unique row (list them); 

  
iv. A detailed description of the data in the field including an 

explanation of what they are used for and also provide all 
related index files in SQL code format or text files, if any; 

 

Exhibit A 
Page 8 of 85
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v. The type of data in the field, i.e., whether numeric, character, 
alphanumeric, number of digits, number of significant digits, 
whether signed or unsigned (i.e., negatives allowed) and 
whether this field is Unicode, or contains any constraints, or 
requirements to be Non-Null, or non-blank; 

 
vi. If the values in a field are codes, terms or abbreviations, 

provide a list of all codes, terms or abbreviations used with 
detailed definitions of each and provide the approved domain 
(range of values if indeterminate) or list of values permitted if 
determinate.  Also provide minimum and maximum values 
including whether the values are Null, hidden, or specific 
ASCII or ISO codes.  Include the character encoding or 
software vendor’s code page, for each table if any; 

 
vii. An indication of whether the data in the field are packed or 

compressed;  
 
viii. If the data in the field are packed or compressed, the type of 

packing or compression: 
 
(1) Zoned with low-order sign; 
(2) Binary with LSB first; 
(3) Binary with MSB first; 
(4) Packed with high-order sign; 
(5) Packed with low-order sign; 
(6) Packed with no sign; and 
(7) Other (specify and provide detailed instructions for 

unpacking). 
 
ix. If the data files and tables originate on a non-Microsoft 

Windows operating system, state the original operating system 
and convert to Microsoft Windows format; and 
 

x. For data or other electronic information submissions where the 
source system does not have a 32-bit operating system, verify 
that all data and files are computer-readable on a 32-bit 
operating system. 

 
2. If an answer to an Interrogatory or the production of any responsive 

document is withheld under 49 C.F.R. § 1114.30(a)(1) on the basis of a claimed privilege 

Exhibit A 
Page 9 of 85
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or attorney work product, then for each such answer or document, provide the following 

information:  its date, type (e.g., letter, meeting notes, memo, etc.), author (note if author 

is an attorney), addressee(s)/recipient(s) (note if addressee(s) or recipient(s) is an attorney), 

general subject matter, and basis for withholding the information.  OPPD is willing to 

negotiate the scope of any privilege log requested in this instruction. 

3. If the answer to any Interrogatory or the production of any responsive 

document is withheld on claimed grounds other than privilege or attorney work product, 

provide the information described in Instruction No. 2 and state with specificity the basis 

for such withholding.   

4. Defendant is requested to supplement its production in the manner 

provided in 49 C.F.R. Part 1114.29. 

5. All documents should be produced or made available for inspection 

in the form in which they are retained by UP in the usual course of business (e.g., if the 

documents are in a file, the file containing the documents should be produced), unless 

otherwise agreed by OPPD and UP. 

6. Please organize or number the documents produced in such a manner 

that OPPD readily may determine which documents are being produced in response to each 

specific Request for Production.  If no document is produced in response to any specific 

Request, please so indicate in the response. 

7. OPPD reserves the right to file supplemental or follow-up 

Interrogatories or Requests for Production, and pursue other discovery, as necessary or 

appropriate. 

Exhibit A 
Page 10 of 85
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III. REQUESTS FOR ADMISSIONS 

Request for Admission No. 1  

  Admit that UP faces no effective intramodal competition for the 

transportation of coal from Origin to Destination. 

Request for Admission No. 2  

  Admit that UP faces no effective intermodal competition for the 

transportation of coal from Origin to Destination. 

Request for Admission No. 3  

 Admit that: (a) UP is the only railroad with tracks connected to the NOPS 

plant tracks, and therefore the only railroad capable of providing direct rail service to 

NOPS from the Gibson Yard Interchange; (b) neither motor carriage nor water vessel 

transportation represents a practical and economically viable alternative to unit train rail 

service; and (c) UP does not face effective competition for the transportation of coal to 

NOPS from BNSF’s Gibson Yard. 

Request for Admission No. 4    

 Admit that the UP switch rate is more than 180% of the variable cost of the 

service between NOPS and the Gibson Yard Interchange. 

 

Exhibit A 
Page 11 of 85
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IV.     INTERROGATORIES 

Interrogatory No. 1  

  If UP’s response to Request for Admission No. 1 was anything other than an 

unqualified admission, please describe in detail the effective intramodal competition that 

Defendant claims exists for the transportation to which the Challenged Rate applies, the 

annual volume of coal subject to such competition, the rate reductions or other 

consideration that Defendant has offered to OPPD for transportation between Origin and 

Destination in response to such competition, and why such competition is effective. 

Interrogatory No. 2  

  If UP’s response to Request for Admission No. 2 was anything other than an 

unqualified admission, please describe in detail the effective intermodal competition that 

Defendant claims exists for the transportation to which the Challenged Rate applies, the 

annual volume of coal subject to such competition, the rate reductions or other 

consideration that Defendant has offered to OPPD for transportation between Origin and 

Destination in response to such competition, and why such competition is effective. 

Interrogatory No. 3  

  Provide a description of the movement of OPPD’s trains by UP from Origin 

to Destination and from Destination to Origin including, but not limited to, a description 

of all transportation-related activities (including placing and/or interchanging trains with 

other railroads, holding loaded or empty trains in transit, providing notifications to OPPD 

or other railroads, inspecting trains, changing crews and other related activities) at Origin, 

at Destination, and at intermediate stations or other points between Origin and Destination. 

Exhibit A 
Page 12 of 85
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Interrogatory No. 4  

To the extent that the information is not included in your response to 

Interrogatory No. 3, please describe: 

a. The location and length (route miles) of each crew district (identified 
by “from and to” stations) traveled by the OPPD trains when operated 
by UP; 

 
b. The location(s) where the locomotives on the OPPD trains are fueled 

by UP and the fueling procedures used (e.g., DTL); 
 
c. If distributed power is used, please describe the distributed power 

configuration used for locomotives on the OPPD trains; 
 
d. The operations involved in interchanging the OPPD trains with BNSF 

at the Gibson Yard Interchange including, but not limited to, 
operations involving the removal, placement and/or re-positioning of 
locomotives on the trains;  

 
e. Any run-through locomotive power arrangements between UP and 

BNSF in effect between 2019 and the present which apply to the 
OPPD trains interchanged at the Gibson Yard Interchange; 

 
f. The operations in delivering loaded trains to, placing loaded trains for 

unloading at, and removing empty trains subsequent to unloading 
from, the railcar unloading facilities at Destination including, but not 
limited to, operations involving the removal, placement and/or 
repositioning of locomotives or railcars; 

 
g. Identify any other carriers tracks, personnel or facilities used to 

perform any activities for OPPD’s trains moving between Origin and 
Destinations; and 

 
h. Identify any third-party contractors that perform any services on 

behalf of UP for OPPD’s trains moving between Origin and 
Destination. 
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Interrogatory No. 5  

 Please identify the location and name of each intermodal terminal, 

Automotive Distribution Center, bulk transfer facility or yard located on UP Lines in 

Nebraska. 

Interrogatory No. 6  

  For each calendar year from 2017 through 2021, please provide: 

a. The total amount of corporate debt incurred or assumed by UP 
including principal and all accrued interest, that was outstanding as of 
the first day of such year; 
 

b. The total principal amount of new corporate debt incurred or assumed 
by UP, during such year; and 

 
c. The total amount of corporate debt for which UP was responsible for 

repayment including principal and all accrued interest, which 
remained outstanding as of the last day of such year. 

 
As used in this Interrogatory, “corporate debt” refers to all types of commercial (as 

distinguished from personal or residential) indebtedness including, but not limited to, 

bonds, notes, debentures, equipment trust certificates, conditional sales agreements and 

capitalized leases whether secured or unsecured and regardless of the source of the 

borrowing. 

Interrogatory No. 7  

  For each calendar year from 2017 through 2021, please provide: 

a. The total number of shares of common stock and total number of 
shares of preferred stock (by class, if applicable) that were issued and 
outstanding as of the first day of the year; 
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b. The total number of shares of common stock and total number of 
shares of preferred stock (by class) that were repurchased by UP 
during such year; 
 

c. The total amount expended (stated separately for common and 
preferred stock) to make the repurchases described in Subpart b; and 
 

d. The sources (stated separately by source and amount) of the funds 
used to make the repurchases described in Subpart b. 

 
Interrogatory No. 8  

Please identify any computer programs or models that are currently being 

used or have been used by UP in the past three years to (a) download locomotive, train 

and/or car event or similar data from locomotives, trains, and/or cars along any line 

segment on UP Lines in Nebraska including, but not limited to, the Event Recorder 

Automated Download system or any successor thereto and/or (b) process locomotive event 

data for purposes of determining locomotive throttle position and/or fuel consumption. 

Interrogatory No. 9  

Please describe how hazardous materials are handled by UP in each of the 

yards identified in response to Interrogatory No. 5, and specifically describe the procedures 

used by UP to classify railcars containing hazardous materials and if such classification 

occurs in a separately designated portion of the yards. 

Interrogatory No. 10  

Please identify UP affiliates that provide services to UP in Nebraska. 

Describe the services provided by these affiliates. Also provide a description of payments 

made to affiliates, equity contributions made to affiliates, distributions from affiliates, and 

other financial or accounting transactions between UP and affiliate. 
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Interrogatory No. 11   

Please state whether UP has calculated its current cost of equity capital 

("COE") or current weighted average cost of capital ("COC") during the period January 1, 

2019 through the present.  If it has, please identify (a) the COE and/or COC values that UP 

calculated and the periods (including future periods) for which the values were calculated; 

(b) the methodology, assumptions and inputs used to determine the values; (c) whether and 

how UP utilized the values that were calculated; and (d) any adjustments that UP made in 

calculating and/or utilizing the values.  Please identify all documents that support your 

response and/or that memorialize your calculations. 

Interrogatory No. 12  

Please describe your methodology and inputs for calculating UP's COE 

and COC for the time periods specified in response to the previous Interrogatory. Please 

describe any adjustments that were made to the COE and COC values in performing the 

calculations.  Please identify all documents that support your response. 

Interrogatory No. 13  

Please state whether the Challenged Rate reflect Congestion Pricing.  If so, 

please explain (a) what is meant by Congestion Pricing in this context; (b) how 

Congestion Pricing was used in establishing the level of the Challenged Rate; (c) whether 

and how Congestion Pricing is compatible with the Stand-Alone Cost Constraint under 

the STB's Coal Rate Guidelines; (d) how and why Congestion Pricing is not subsumed 

within application of the MMM (Maximum Markup Methodology) under the Guidelines; 
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and (e) how or why Congestion Pricing allows UP to charge a rate higher than that 

identified under MMM.  Please identify all documents that show how Congestion Pricing 

was taken into account in establishing the Challenged Rates. 

Interrogatory No. 14  

Please state whether Congestion Pricing takes into account UP's costs of 

providing OPPD service, and any other service over any portion of OPPD’s route.  If so, 

please identify and describe: (a) the costs for OPPD’s service and other service that was 

accounted for; (b) the cost factors; and (c) the costing system that was utilized to take 

these costs into account.  Please state whether and describe the extent to which those 

costs include opportunity costs. 

Interrogatory No. 15  

To the extent that the cost system(s) used by UP that is described in 

Interrogatory No. 14 differs from the STB's Uniform Rail Costing System, please 

identify (a) the cost system(s) utilized; (b) the inputs used to develop costs using such 

system(s); (c) the mathematical calculations used to develop the costs; and (d) the 

underlying support for the choice of inputs and mathematical calculations. 

Interrogatory No. 16  

Please state whether and describe the manner in which Congestion 

Pricing and the cost system(s) described in Interrogatory Nos. 14 and 15 take into 

account the Replacement Costs of UP’s assets.  Please identify all documents that show 
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how Replacement Costs are taken into account in Congestion Pricing as applied in the 

determination of the Challenged Rates. 

Interrogatory No. 17  

Please state whether UP calculates, tracks and/or utilizes Replacement 

Costs in the regular course of business.  If so, please describe how UP calculates, tracks 

and/or utilizes Replacement Costs including, but not limited to, your choice of inputs, 

assumptions, and methodologies.  Please identify all Replacement Cost calculations 

that UP has performed since January 1, 2019, and explain whether and how 

Replacement Costs are used by UP to determine rates, dividends, stock buybacks, 

capital expenditures, and/or executive compensation. 

Interrogatory No. 18  

Please identify any discussions since January 1, 2019 between 

representatives of UP and representatives of equity and debt analysts and/or rating 

agencies relating to: (a) UP's Replacement Costs, their calculation or their use in 

financial planning or the setting of revenue goals; (b) UP's ability to meet the 

Revenue Adequacy Criteria; and (c) UP's success or lack of success in earning returns 

on invested capital equal to its COC or COE.  Please describe in detail the substance 

of all such discussions.  Please identify all documents that support your Answer or 

that relate to or memorialize any of those discussions. 
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Interrogatory No. 19  

Please state whether, and if so, describe how the determination of 

compensation paid to UP executives takes into account: (a) UP’s COC or COE; (b) 

whether UP's earnings or return on investment have matched or exceeded its COC 

or COE; and (c) whether UP's earnings are sufficient to cover Replacement Costs.  If 

the COC or COE is taken into account, please identify the COC and/or COE 

percentages used, the methodology for calculating the COC and/or COE, and all 

inputs utilized.  If UP's earnings relative to the COC or COE are taken into account, 

please identify how the earnings and investment base used in that accounting are 

determined.  If Replacement Costs are taken into account, please identify how 

Replacement Costs are determined. Please identify all documents that support your 

Answer. 

Interrogatory No. 20  

Please identify and describe any corporate or enterprise-level 

projections that UP has made from January 1, 2019 to the present of UP's future annual 

revenues, costs, earnings, profits, operating ratios, return on investment, return on 

invested capital and/or return on equity for any time period(s) subsequent to December 

31, 2020.  Please identify all documents that support your response and/or that 

memorialize your projections. 
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Interrogatory No. 21  

Please describe the purposes and objectives of UP stock repurchases, or 

planned stock repurchases that UP has made since January 1, 2019.  The description 

should include, without limitation:  (a) why UP decided to make such repurchases or 

planned repurchases; (b) whether UP determined that shares that were or would be 

repurchased were worth more or less than, or the same as, the purchase price, and by 

what measure; (c) any comparisons of the return or benefits that UP obtained or 

produced, or expected to obtain or produce, on such repurchases or planned repurchases, 

both in general and relative to other potential uses of the funds used, or to be used, in 

the repurchases; (d) any return on assets, investment, capital, invested capital, and/or 

equity, or change in operating ratio, considered, achieved, and/or anticipated in 

conjunction with such repurchases or planned repurchases; and (e) whether and/or how 

such repurchases or planned repurchases increased or decreased, or were expected to 

increase or decrease, the value or price of UP stock or UP earnings per share. 

Interrogatory No. 22  

Please describe in detail the operations between UP and BNSF by which 

OPPD’s trains are transferred to UP at the Gibson Yard Interchange for final delivery 

to NOPS, and the return of unloaded OPPD trains to the Gibson Yard Interchange for 

transfer to BNSF. 
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V. DOCUMENT PRODUCTION REQUESTS  

  

Please produce all correspondence between UP and BNSF dating from 

January 1, 2020 to the present relating to the operations between UP and BNSF by which 

OPPD’s trains are transferred to UP at the Gibson Yard Interchange for final delivery to 

NOPS, and returned to the Gibson Yard Interchange after being unloaded. 

  

Please produce all correspondence between UP and OPPD dating from 

January 1, 2020 to the present relating to the operations by which OPPD’s trains are 

transferred to UP at the Gibson Yard Interchange for final delivery to NOPS, and returned 

to the Gibson Yard Interchange after being unloaded. 

  

Please produce all documents dating from January 1, 2020 to the present 

referring or relating to the requests of OPPD to UP, and to BNSF, to be directly invoiced 

for payment of the Challenged Rate, including but not limited to all correspondence 

between BNSF and UP referring or relating to OPPD’s request.   

  

Please produce all tariffs and supplements dated from 2020 to the present 

applicable to the movement of coal by UP from the Gibson Yard Interchange to NOPS. 
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Please produce all agreements, contracts, or contract provisions between 

UP and BNSF dating from 2020 to the present applicable to the movement of coal 

received by UP from BNSF in Omaha and delivered by UP to NOPS. 

   

Please produce all agreements, contracts, or contract provisions between UP 

and BNSF related to UP’s provision of services pursuant to the terms of the Circular. 

  

  Please produce all documents related to the establishment of the Challenged 

Rate including, but not limited to, all documents used and/or relied upon in determining 

any formula or other methodology used for calculating the rates.  

  

  Please produce any studies, analyses and other documents in UP’s possession 

from January 1, 2019 to the present regarding the transportation of coal to Destination from 

Origin (a) by a rail carrier(s) other than UP; and (b) by any mode of transportation other 

than rail.  If no such documents exist, please confirm same in the response to this Request. 

  

  Please provide the density information described below for UP’s rail system 

for each year or partial year 2019 to the present in a computer readable database or 

electronic spreadsheet including all record layouts, all field descriptions, data definitions 

and data dictionaries/decoders required to utilize the data.  The density database should 

include, at a minimum, the following data: 
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  a. Identification of the unique railroad divisions, subdivisions, and 
individual line segments for each unique density segment; 

 
  b. Station name and SPLC at the beginning of a unique density segment 

and at the end of a unique density segment; 
 
  c. Beginning and ending milepost for each unique density segment; 
 
  d. Rail and track mileage for each unique density segment; 
 
  e. (i) Total density (both directions including empty and loaded trains) 

by segment expressed in net ton-miles, (ii) total density (both 
directions including empty and loaded trains) by segment expressed 
in gross ton-miles plus appropriate factors that can be used to convert 
gross ton-miles to net ton-miles, (iii) total density (both directions 
including empty and loaded trains) by segment expressed in car-miles; 
and 

  
  f. Density information (i) for segments that UP utilizes via trackage 

rights (or other joint facility or joint use agreements) on another 
railroad, (ii) for segments where another railroad(s) operates by 
trackage rights (or other joint facility or joint use agreements) over 
UP segments and (iii) an identification of such densities in (i) and (ii) 
that are included in the total densities provided in response to subpart 
e. above. 

 
  

  Please produce density charts and/or maps for the UP system for the period 

2019 to the present. 

  

  Please produce documents sufficient to show the maximum permissible gross 

weight on rail (“GWR”) per railcar for all UP Lines in Nebraska, and for all segments 

having a GWR less than 286,000 lbs. per railcar, please produce document sufficient to 

show the items and factors that limit the GWR for the identified segments. 
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  For each UP line segment and for any other railroad’s line segments which 

UP utilizes via trackage rights agreements, please produce documents, in a computer-

readable database or spreadsheet format to the extent available, which contain operating 

statistics and density data (including, but not limited to, train miles, train hours, locomotive 

unit miles, loaded car-miles, empty car-miles, net ton-miles, gross ton-miles (both 

including and excluding locomotives), number of trains, etc.) for all traffic by commodity 

for each year or partial year 2019 to the present. 

  

 For each Road Train and Local Train operating over the OPPD route, please 

produce documents sufficient to show: 

a. UP’s train identifier or designation and/or symbol of each identified 
Road Train and the beginning and end points served by each of the 
identified Road Trains; 
 

b. Whether the crews are assigned or in pool service; 
 

c. The home and away-from-home terminals for each crew district;  
 

d. The scheduled on-duty and off-duty locations for each crew assigned 
to the identified Road Trains; 
 

e. The number of crew members assigned per shift to each of the 
identified Road Trains; 
 

f. The number and type of locomotives assigned to each of the Road 
Trains; 
 

g. The number and type of loaded and empty cars assigned to each of the 
Road Trains; 
 

h. The trailing length for each of the identified Road Trains; 
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i. The trailing weight for each of the identified Road Trains; 

 
j. The scheduled frequency of service for each identified Road Train; 

and 
 

k. The scheduled time of departure and arrival at stations served by each 
of the identified Road Trains. 

 
  

 Please produce the databases, data warehouses and computer programs (with 

all documentation related to these databases and computer programs and associated 

selection criteria), in a computer-readable format, that include the information listed below 

for each movement handled by UP as originating, terminating, overhead or single-line 

carrier for each year or partial year 2019 to the present.  To the extent this data is contained 

in separate tables, please provide the appropriate fields to correctly link the separate tables.  

Please also include appropriate fields required to correctly link this data to the car event 

data discussed in Request for Production No. 15 including any “foreign key(s)” UP uses in 

the normal course of business to link the data sets. 

a. The name of the consignee, shipper, payee, and customer for each 
shipment record; 

 
b. Commodity (seven-digit Standard Transportation Commodity Code 

“STCC”); 
 
c. Toxic Inhalation Hazard/Poisonous Inhalation Hazard (“TIH/PIH”) 

Commodity Identifier;  
 
d. Origin station and State; 
 
e. Destination station and State; 
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f. For shipments that originated on UP’s system(s), the date and time the 
shipment was originated; 

 
g. For shipments UP received in interchange, the on-junction location 

station, state, Standard Point Location Code (“SPLC”), Freight 
Station Accounting Code (“FSAC”), and milepost; 

 
h. For shipments UP received in interchange, the road received from; 
 
i. For shipments UP received in interchange, the date and time the 

shipment was interchanged; 
 
j. For shipments given in interchange, off-junction location station, 

state, SPLC, FSAC, and milepost; 
 
k. For shipments given in interchange, the railroad given to; 
 
l. For shipments given in interchange, the date and time the shipment 

was interchanged; 
 
m. For shipments terminated on UP’s system, the date and time the 

shipment was terminated; 
 
n. Origin FSAC; 
 
o. Destination FSAC; 
 
p. Origin SPLC; 
 
q. Destination SPLC; 
 
r. Number of rail cars; 
 
s. Number of intermodal containers or trailers; 
 
t. Tons (Net); 
 
u. Rail car tare weight; 
 
v. Intermodal container or trailer tare weight 
 
w. Total freight revenues from origin to destination, or UP’s share of the 

total freight revenues in the event that UP was not the sole carrier for 
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a particular movement including any adjustments thereto, along with 
a description of the adjustment (i.e., add to or subtract from gross 
revenue); 

 
x. Total revenues from surcharges (including, but not limited to, fuel 

surcharges), and whether such revenue from surcharges is included in 
the total freight revenues and UP’s division thereof provided in 
response to Subpart w. above; 

 
y. The contract, agreement, tariff, or other pricing authority that the 

shipment is billed under including the amendment and item numbers; 
 
z. Unique Waybill number and date; 
 
aa. TOFC/COFC plan; 
 
bb. Car/trailer/container initial for each car/trailer/container used to move 

the shipment (for intermodal movements provide both the railcar and 
container/trailer initial); 

 
cc. Car/trailer/container number for each car/trailer/container used to 

move the shipment (for intermodal movements provide both the 
railcar and container/trailer number); 

 
dd. The unique train identification initial and number of all trains used to 

move the shipment; 
 
ee. The number of locomotives, by train identification, by segment, used 

to move the shipment; 
 
ff. The total horsepower, by train identification, by line segment, used to 

move the shipment; 
 
gg. The station, state and SPLC where the traffic was interchanged 

between trains; 
 
hh. Total loaded movement miles; 
 
ii. Total loaded miles on UP’s system; 
 
jj. The predominant route of movement for each shipment on UP’s 

system that is associated with the loaded movement miles; 
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kk. AAR car-type code;  
 
ll. Provider of car and container/trailer (UP-owned, UP-leased, shipper 

or foreign road); 
 
mm. Total empty movement miles; 

nn. Total empty miles on UP’s system; 

oo. Miles used to derive applicable fuel surcharges; 

pp. Applicable fuel surcharge rate; 

qq. Intermodal service plan code and the intermodal line of business code 
for each intermodal shipment; 

 
rr. Length, width and height for each car/container/trailer used to move 

the shipment;  
 

ss. Number of articulated wells included (where applicable) in an 
individual railcar used to move an intermodal (or other) shipment; and 

 
tt. Field with a flag to indicate whether the shipment travelled over the 

OPPD route. 
 

  

  Please produce documents, in a computer-readable format to the extent 

available, which contain complete information (including all events) tracking and 

describing car, trailer/container, and locomotive movements (including yard and hub 

operations) from origin to destination for each car, trailer/container, and locomotive 

moving on the UP system for each year or partial year 2019 to the present.  Please include 

appropriate fields required to correctly link this data to the waybill data discussed in 

Request for Production No. 14 and the train event data discussed in Request for Production 

No. 16 including any “foreign key(s)” UP uses in the normal course of business to link the 

Exhibit A 
Page 28 of 85

Request for Production No. 15 



29 
 

data sets.  The car event information provided should include, but not be limited to, the 

following information: 

a. Car Initial; 

b. Car Number; 

c. Car Owner (System, Foreign, Private); 

d. Tare weight; 

e. Lading weight; 

f. Number of intermodal units on flat cars; 

g. Event Sequence Number; 

h. Year; 

i. Month; 

j. Day; 

k. Unique Train Identification Symbol and/or Number; 

l. Train Date; 

m. Unique Waybill Number; 

n. Waybill Date; 

o. Load/Empty Indicator; 

p. Unique Shipment Identification Number; 

q. Actual event date/time stamp for nodal events (if movement link data 
are provided, provide timestamps for both car departure from line 
segment begin node and car arrival at line segment end node); 

r. Time zone indicator (of the Event date/time stamp); 

s. Event type indicator specifying if the event was an arrival, a departure, 
an intermediate switching/handling event, or an instantaneous time as 
in the case of a non-dwell event (e.g., passing a scanner); 
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t. Unique System/Network Location Identifier (if movement link data 
are provided, provide for both line segment begin and end 
nodes).  Include the following: 

i. Station name; 
ii. City or metropolitan name; 
iii. State / Province name; 
iv. SPLC; 
v. Engineering milepost; and, 
vi. Transportation milepost. 
 

u. Trackage Rights Indicator; 

v. Switching Type indicator (specifying if the event is classifying a car 
onto a train, classifying the car off a train, or intermediate switching); 

w. Line segment name (for movement link data); 

x. Direction of travel (for movement link data please also indicate 
whether the car movement was from line segment begin node-to-end 
node or end node-to-begin node); 

y. Interchange Indicator specifying if the car was received or delivered 
in interchange; 

z. Identification of interchange railroad; 

aa. Industry Handling Indicator specifying if the car was pulled from 
origin or placed at destination; 

bb. Time elapsed at event location; 

cc. Time elapsed between event locations; 

dd. Miles between event locations; and 
ee. Field with a flag to indicate whether the car event was on the OPPD 

route. 
 

  

Please provide documents that record complete train movement data 

(including all events and intermediate stations) in a computer readable format to the extent 

available, from origin to destination for all UP train movements (including yard and hub 
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operations) for each year or partial year 2019 to the present.  Please include the appropriate 

fields required to correctly link this data to the car event data discussed in Request for 

Production No. 15 including any “foreign key(s)” UP uses in the normal course of business 

to link the data sets.  The train movement information provided should include, but not be 

limited to, the following information:  

a. Unique Train Identification Symbol and/or Number; 

b. Train Date; 

c. Train Type (intermodal, unit, merchandise, foreign, etc.); 

d. Event Sequence Number; 

e. Year; 

f. Month; 

g. Day; 

h. Event date/time stamp; 

i. Time zone indicator (of the Event date/time stamp); 

j. Event type indicator specifying if the event was an arrival, a departure, 
an intermediate handling event, or an instantaneous time as in the case 
of a non-dwell event (e.g., passing a scanner); 

k. Unique System/Network Location Identifier (if for movement data, 
provide for both line segment begin and end nodes).  Include the 
following: 

i. Station name; 
ii. City or metropolitan name; 
iii. State / Province name; 
iv. SPLC; 
v. Engineering milepost; and, 
vi. Transportation milepost. 

 

l. Trackage Rights Indicator; 
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m. Number of loaded cars arriving at station; 

n. Number of loaded cars departing from station; 

o. Number of loaded intermodal units arriving at station; 

p. Number of loaded intermodal units departing from station; 

q. Number of empty cars arriving at station; 

r. Number of empty cars departing from station; 

s. Number of empty intermodal units arriving at station; 

t. Number of empty intermodal units departing from station; 

u. Trailing net tons arriving at station; 

v. Trailing net tons departing from station; 

w. Trailing gross tons arriving at station; 

x. Trailing gross tons departing from station; 

y. Length of train arriving at station; 

z. Length of train departing from station; 

aa. Number of active locomotives arriving at station; 

bb. Number of active locomotives departing from station; 

cc. Horsepower of active locomotives arriving at station; 

dd. Horsepower of active locomotives departing from station; 

ee. A flag indicating if the location was turn station; 

ff. Unit Train Loading/Unloading Indicator (for unit trains indicate if the 
cars were loaded or unloaded at station); 

gg. Switching Indicator (indicate if the train was picking up or dropping 
off cars); 

hh. Number of cars switched onto train; 

ii. Number of cars switched out of train; 
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jj. Number of cars repositioned on train; 

kk. Train Crew Change Indicator; 

ll. Train Fueling Indicator; 

mm. Meet/Pass Indicator; 

nn. Line segment name; 

oo. Direction of travel (for movement link data please also indicate 
whether the car movement was from line segment begin node-to-end 
node or end node-to-begin node); 

pp. Interchange Indicator specifying if the train was received or delivered 
in interchange; 

qq. Identification of Interchange Railroad; 

rr. Industry Handling Indicator specifying if the train pulled cars from 
origin or placed cars at destination; 

ss. Time elapsed at event location; 

tt. Time elapsed between event locations; 

uu. Miles between event locations; and 

vv. Field with a flag to indicate whether the train event was on the OPPD 
route. 

  

Please provide all documents including computer programs, definitions, 

decoders, and instructions, necessary to utilize, evaluate and link the data produced in 

response to Request for Production No. 13, Request for Production No. 14, Request for 

Production No. 15 and Request for Production No. 16.  Please include with this production 

a description of the relationship between the databases (e.g., whether there is a 1:1 ratio 

between databases, or whether one can expect to link 100% of the records in one file to 
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another file).  Please also indicate which data fields are common (and may be used to link) 

to the provided databases. 

  

  Please produce documents sufficient to show the relationship(s) among, and 

scope of, all databases used to record, monitor, track and invoice trains and/or cars on UP’s 

system including, but not limited to, graphical representations of such systems. 

  

  For each database identified in response to Request for Production No. 18, 

please produce documents sufficient to show the fields in each database and the type of 

data in each field (i.e., a detailed field description and decoder for each unique entry in 

each field). 

  

  For each database identified in response to Request for Production No. 18, 

please produce documents sufficient to show the standard reports (including a description 

of the report) that are produced from data contained in the databases including reports that 

rely on multiple databases.  “Standard reports” include regularly scheduled recurring 

reports and commonly requested ad-hoc reports. 

  

  Please produce all transportation contracts including amendments and 

supplements thereto (or letters of understanding with appendices or attachments), and all 

tariffs, common carrier pricing authorities or other documents containing common carrier 

rate and service terms (collectively “pricing authorities”), entered into, agreed to or 
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established or provided by UP which govern or governed shipments handled by UP as 

originating, terminating, overhead or single-line carrier on the OPPD route for each year 

or partial year 2019 to the present.  For each pricing authority, please provide the traffic 

volumes and revenues associated with the movement of traffic under each pricing authority 

by traffic group (e.g., coal, agriculture, intermodal, etc.) for each year or partial year 2019 

through the present.  

  

  Please produce all forecasts and all documents related to forecasts or 

projections prepared by or for UP from 2019 through the present, or in UP’s possession 

and relate to that time period, of future traffic volumes and/or revenues for all freight traffic 

by traffic group (including any breakdown of any such forecasts or projections whether by 

commodity classification, geographic regions, line segment, or any other category) 

including, but not limited to, traffic projections prepared in connection with engineering 

studies, authorizations for expenditures or other road property investments, marketing 

studies, operating expense budgets, capital budgets, human resource planning, or mergers 

with or acquisition of other carriers.  

  

  To the extent such documents are not produced in response to Request for 

Production No. 22, please produce copies of all computer programs and databases used by 

UP from 2019 through the present to forecast or project volumes and/or revenues for all 

traffic moving over any portion of the OPPD route. 
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  Please provide the following UP Geographic/Geospatial Information System 

(“GIS”) data for the State of Nebraska.  The GIS data should be viewable, readable, and 

writable with no access limitations.  The GIS data should be able to be read using current 

off the shelf (COTS) software, using either ESRI ArcView (ArcGIS) or MapInfo Pro 

(MapInfo/ Pitney Bowes): 

a. Map Projections defined per layer; 
 
b. GIS files associated with and/or created by the GIS software system, 

to include: 
 

1. In their original vector, or other, file format to include file types 
such as: 
 

      For ESRI application software: 
a) .shp (shape files, feature geometry) 
b) .shx (shape file indexes) 
c) .dbf (attribute format) 
d) .prj (projection format) 
e) .sbn, .sbx (spatial indexes of features) 
f) .fbn, .fbx (spatial index of features) 
g) .ixs (geocoding indexes) 
h) .mxs (geocoding indexes) 
i) .atx (attribute index) 
j) .shp.xml  (metadata in xml) 
k) .cpg (code page) 

 
2. For MapInfo application software: 

a) .dat (attribute data) 
b) .tab (MapInfo table, stores types of data) 
c) .id (stores links to graphic and database information) 
d) .map (stores graphic and geographic information) 
e) .ind (index files) 
 

3. For other GIS systems:  provide native files. 
 

c. Map data geocoded to a standard available coordinate system; 
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d. Map data associated to latitude and longitude coordinates without 

limits placed on decimal accuracy; and 
 
e. Map Layers (either separate object layers, or in layers with each object 

having attributes defining the item’s entity type and attributes) 
 

1. Track detail 
a) Rail stations and/or nodes (an entity with all attributes) 
b) Rail segments and/or links between nodes (an entity 

with all attributes ) 
c) Siding (an entity with all attributes ) 
d) Grade (an entity, or attributes associated to track) 
e) Curves (an entity, or attributes associated to track) 
f) Mileposts (an entity, with a unique identifier, milepost 

name, milepost code, latitude and longitude coordinates 
with no limits on geocoded coordinate decimal values) 
that match the mileposts in the transactional “Event” 
data provided in response to Request for Production 
Nos. 14, 15 and 16 

g) Elevation in feet above sea level per rail node/milepost 
h) Time tables 
i) Signals 

 
2. Mileage between track nodes; 

 
3. Land parcels; and, 

 
4. Terminals (including, but not limited to, UP rail yards, 

Automotive Distribution Facilities, Bulk Transfer Facilities 
and intermodal facilities). 
 

  

  Please produce current operating timetables (including special instructions 

and/or operating rule books), station lists, station books, and track charts (including a 

legend for the track chart markings) covering UP’s rail system.  Please provide the 

requested documents in their native format to the extent available (including all necessary 

Exhibit A 
Page 37 of 85

Request for Production No. 25 



38 
 

documentation).  If current versions of any of the requested documents are not available, 

please produce the most recent versions that are available.  

  

  To the extent such information is not produced in response to Request for 

Production No. 25, please produce track charts and “condensed profiles” (including 

schematics which provide the number, length, and ownership status (i.e., whether railroad-

owned or privately-owned) of the tracks at the origins and destinations), which are 

applicable to all UP Lines in Nebraska.  

  

  Please produce detailed track diagrams of all tracks in the vicinity of Omaha, 

Nebraska that are utilized for the interchange of trains between UP and BNSF including, 

but not limited to, the track layout, the length of each track, the ownership of each track 

and descriptions of the existing facilities.  

  

  Please produce documents, in a computer-readable format to the extent 

available, that show the following for UP Lines that make up the OPPD route: 

  a. The gradient or grade profile for each line segment;  

  b. The elevation and elevation changes (in feet above sea level) for each 
line segment; and 

 
c. The locations of all curves on each line segment and all information 

maintained by UP pertaining to such curves including, but not limited 
to, the beginning milepost, ending milepost, and degree of curvature. 
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  Please produce documents which provide the following information for all 

UP helper services operated on the OPPD route, separately for each helper service location, 

for each year or partial year 2019 to the present: 

  a. “From” and “To” stations and mileposts where trains are actually 
helped; 

 
  b. Number and type of locomotives (model and horsepower) involved 

per help; 
 
  c. Round-trip mileage each locomotive travels per help; 
 
  d. Number of total trains helped per crew assignment; 
 
  e. Minimum train size/weight requiring helper service; and 
 
  f. Crew size per crew assignment. 

  

 Please produce documents or data, in a computer-readable format to the 

extent available, which provide the following information for each UP crew district on the 

OPPD route: 

a. Each crew district identified by “from” and “to” stations; 
 

b. The route miles in each such crew district; and 
 

c. The number of locomotive units per train by train type (i.e., coal, 
general freight, automotive, intermodal, etc.) and the extent to which 
the locomotive units are in a distributed power train configuration. 

  
  

  Please produce documents which contain the following information for UP 

for each year or partial year 2019 to present: 
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a. The location(s) where car inspectors inspect trains moving on the 
OPPD route, and the location(s) where inspections occur on the UP 
Lines between Origin and Destination; 

 
  b. A description of the procedures followed by the car inspectors in 

preparing for and inspecting the trains; 
 
  c. The total number of car inspections per tour of duty (by day of the 

week) and the total number of trains inspected per tour of duty (by 
day of the week), separated between coal trains and other than coal 
trains, for each location identified in response to (a) above; 

 
  d. The number of car inspectors inspecting each train at each location 

identified in response to (a) above and the time spent by each inspector 
during each inspection; 

 
  e. The daily or hourly rates of pay including all additives for the 

inspectors identified in response to (d) above; 
 
  f. The number of trains each car inspector identified in response to (a) 

above inspects during his tour of duty; 
 
  g. The other duties performed by the car inspectors identified in response 

to (d) above while on duty and not inspecting trains; 
 
  h. The percentage of time the car inspectors identified in response to (d) 

above spend inspecting trains versus other assignments during their 
tour of duty; 

 
  i. The materials and supplies used by the car inspectors at each of the 

locations identified in response to (a) above; 
 
  j. The purchase price of each item identified in response to (i) above; 

and 
 
  k. The total number of trains and cars inspected at each location 

identified in response to (a) above. 

  

  Please produce any studies or analyses conducted by UP from January 1, 

2017 to the present which model and evaluate rail operations over all or any part of the UP 
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Lines in Nebraska using the Rail Traffic Controller (“RTC”) computer model.  In addition 

to the results of such studies or analyses, please produce documents sufficient to show the 

following information for each study or analysis: 

  a. The version of the RTC model utilized in each study or analysis; 

b.  All electronic files input into the RTC model including track input 
files, train input files, Form A and Form B files (or similar files 
showing track, operating or other outages or failures that affected train 
operations); and 

  
c.   All electronic files generated as output from the RTC model for each 

study or analysis. 
 

  

  Please produce the train list(s) and train profile(s) showing the scheduled 

horsepower per ton (“HPT”) for all UP trains operating on the OPPD route.  If the train 

list(s) or train profile(s) are not available, please provide other documents sufficient to 

show the scheduled HPT for the trains identified above.  

  

  Please produce copies of the following documents: 

  a. Documents sufficient to show the locomotive tonnage ratings (e.g., 
horsepower per trailing ton) by line segment for the OPPD route; and  

 
  b.  Tractive effort tables or other documents sufficient to show the 

tractive effort produced by the locomotives used to transport trains 
through all or any portion of the OPPD route. 
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Please produce all records from January 1, 2019 through the present related 

to UP’s use of BNSF locomotives in the provision of service between Origin and 

Destination. 

  

  Please produce documents, in a computer-readable format to the extent 

available, sufficient to show the dispatch priority given by UP to each train type (e.g., 

double-stack, priority intermodal, through, general freight, coal, etc.) and, to the extent 

applicable, special dispatch priority given to any train within a grouping based on train 

type. 

  

Please produce documents sufficient to show unplanned track-related and 

operating-related incidents or outages that affected UP train operations on the OPPD route 

in 2019-2021 including the cause of the incidents or outages, the duration of the incidents 

or outages, the location of the incidents or outages, and the train IDs of any trains impacted 

by the incidents or outages. 

  

To the extent such information is not produced in response to Request for 

Production No. 35, please produce documents for each year or partial year 2019 to the 

present which list by initial and unit number:  (a) locomotives used in the OPPD service 

between Origin and Destination, and in any other coal service between Origin and any 

destination or used by UP in providing transportation service including switching services, 
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on UP Lines and yards in Nebraska; and (b) if such locomotives were drawn from a pool(s), 

all the locomotives in the pool(s) from which the locomotives used in the OPPD or other 

coal service are drawn. 

  

Please produce documents, in a computer-readable format to the extent 

available, which provide the following information for each of the locomotives contained 

in each of the listings produced in response to Request for Production No. 38, to the extent 

that the information is in UP’s possession or is available to UP upon request: 

  a. The locomotive initial and number; 

  b. The manufacturer, if purchased; 

  c. The lessor, if leased or rented, or provider, if used in run-through  
   service; 

  d. Model or type (e.g., SD-40-2); 

  e. Horsepower; 

  f. Capacity of its fuel tanks (gallons); 

  g. Weight; 

  h. Date of purchase or lease; 

  i. Date first placed into service; 

  j. The original cost plus the cost of any additions and betterments; 

  k. Financing vehicle (e.g., equipment trust); 

  l. Debt rate as a percent; 

  m. Financing terms (in years); 
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  n. Annual depreciation; 

  o. Annual depreciation as a percent; 

  p. Current salvage value as a percent; 

  q. Accrued depreciation; 

  r. If leased, the type of lease (i.e., capital, operating, “power by the 
hour”, etc.); 

 
  s. If a capital lease, the capitalized value of the lease by locomotive or 

group of locomotives (if a group of locomotives, the number of 
locomotives (by initial and number) and aggregate dollars); 

 
  t. If an operating lease, the quarterly, semi-annual, etc., lease payment 

by locomotive or group of locomotives covering the term of the lease 
(if a group of locomotives, the number of locomotives (by initial and 
number) and aggregate dollars); 

 
  u. If leased or rented under a short-term or “power by the hour” 

agreement, the minimum annual fixed payment and the use payment 
(e.g., per kilowatt/hour, per diesel unit mile, etc.) per locomotive, the 
average annual payment per locomotive, and the annual locomotive 
unit-miles for each such locomotive, stated separately for coal service 
and other service; and 

 
v.  The diesel unit-miles traveled each year or partial year from 2019 to 

the present in all types of service. 
 

  

Please produce all lease or rental agreements including all supplements and 

copies of all billings, applicable to each leased or rented locomotive identified in response 

to Request for Production No. 38 and Request for Production No. 39. 

  

  Please produce all locomotive maintenance and repair records and/or reports 

and related documents for each year or partial year 2019 to the present, which provide UP 
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locomotive maintenance, repair and overhaul expenses by locomotive or locomotive type 

or series (or by other basis in which records are kept) and the total locomotive unit-miles 

corresponding to these maintenance, repair and overhaul expenses for the locomotives 

identified in response to Request for Production No. 38.  To the extent that these records 

and/or reports do not include all locomotive repair, maintenance and overhaul amounts 

reported in R-1 Schedule 410, please identify those expenses that are not included. 

  

  Please produce all locomotive maintenance agreements including all 

supplements, attachments, exhibits and schedules, with outside contractors and provide, 

for each year or partial year 2019 to the present for all locomotives in UP’s fleet under such 

maintenance agreements, (a) the amount paid for each locomotive or by locomotive type 

in total and broken down by each service performed under the agreement and (b) the 

number of locomotive unit miles corresponding to the amounts listed above. 

  

  Please produce documents sufficient to show the following information for 

UP for the most recent 12 calendar months:  

  a. The location(s) where locomotives traversing the OPPD route are 
fueled; 

 
  b. The actual amount of fuel used by the locomotives identified in 

response to Request for Production No. 38, by individual locomotive; 
 
  c. The total number of diesel unit miles generated by the locomotives for 

which fuel consumption data was provided in response to (b) above 
during the same time period used in response to (b) above; 
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  d. The method by which UP accounts for or records fuel usage for 
locomotives; 

 
  e. Computer-readable versions (both compiled and non-compiled) 

including all supporting databases and necessary documentation, of 
any and all computer programs in UP’s possession used to estimate 
the fuel usage of locomotives; and 

 
  f. The same information for all road and switch locomotives on the UP 

system in the same format as that given in the responses to (b), (c), 
and (e) above. 

 
  

  For the locomotive fueling locations identified in response to Request for 

Production No. 43, please produce documents sufficient to show the following information 

with respect to locomotive fueling at each location: 

  a. The source(s) of the fuel including the name and location of the 
vendor(s) who provide the fuel to UP and the refinery(ies) or other 
location from which the fuel is obtained; 

 
  b. The method and cost of transporting and dispensing the fuel from the 

refinery(ies) or other locations from which the fuel is obtained to the 
location where the fueling of locomotives is performed; 

 
  c. The method by which fuel is dispensed into locomotives, i.e. from 

fixed fueling facilities or by direct-to-locomotive (tanker truck) 
service;  

 
 d.  A description of all facilities and equipment (including, but not 

limited to, fuel storage tanks) at each location where UP has fixed 
fueling facilities; and 

 
 e. The cost per gallon paid (including any applicable taxes) on a weekly 

basis in 2020, and in 2021 to the extent available. 
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  Please produce copies of all contracts/agreements with third parties related 

to the performance of locomotive fueling functions for all road locomotives that are used 

on the OPPD route.  

  

  Please produce documents, in a computer readable format to the extent 

available, which show locomotive utilization and locomotive performance (e.g., 

locomotive unit-miles, locomotive hours running, locomotive hours switching, locomotive 

hours out-of-service for repairs and locomotive hours stored useable) for each locomotive 

that UP owned or leased for each year or partial year 2019 to the present and that UP used 

in providing transportation service on the OPPD route. 

  

  Please produce documents for each year or partial year 2019 to the present 

which contain the following, in a computer readable format, for each freight car purchased 

or leased by UP (including freight cars currently on order and privately-owned freight cars 

leased by UP that maintain the private owner’s car initial and number) that UP has in 

providing transportation service on the OPPD route: 

  a. Initial and number; 

  b. Manufacturer; 

  c. Lessor, if leased; 

  d. AAR car type; 

  e. Tare weight; 
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  f. Purchase or order date, if purchased; 

  g. Lease or order date, if leased; 

  h. Total purchase price, if purchased; 

  i. If leased, the type of lease (e.g., capital, operating, etc.) and term; 

  j. If leased, the amount and frequency of lease payments; 

  k. If purchased, the AFE applicable to each purchased freight car; and 

  l. If leased, the lease agreement including all supplements, amendments, 
exhibits and applicable schedules. 

 
  

  Under Alternative Methods of Accounting for Railroad Track Structures, 367 

I.C.C. 157, 180 (1983), UP is required to submit a standard “unit of property” that 

distinguishes between when a certain cost should be expensed or capitalized.  Please 

produce UP’s most recent, STB approved, property units and the supporting information 

and data for those units. 

  

  Please produce a copy of UP’s rules and instructions pertaining to train 

handling including, but not limited to, measures for conserving fuel.  

  

  For each year or partial year 2019 to the present, please produce documents 

which contain the following information (in a computer-readable format, if available) with 

respect to each shipper-owned and shipper-leased railcar and each intermodal and 

automotive railcar provided by a third party moving over any part of the OPPD route: 
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  a.  Identification number of the car; 

  b.  The type of the car; 

  c. The length and tare weight of the car (for intermodal and automotive 
cars only); 

 
  d. The cost to UP for use of the car; 

  e.  The terms of any mileage allowance agreement covering the car; 

  f.  Whether the car is subject to a zero-based mileage agreement; 

  g.  Whether the car hire paid on the car is subject to refund of the 
payments under certain contractual conditions; and 

 
  h. The year of manufacture of the car. 

  

  Please produce all railcar maintenance agreements with outside contractors 

including all supplements, attachments, exhibits and schedules, in effect during all or any 

portion of each year or partial year 2019 to the present, for all the cars on the OPPD route, 

and documents providing (a) the amount paid for each car or by car or by car type total and 

broken down by each service performed under the agreement, and (b) the number of car-

miles corresponding to the amounts referenced in (a). 

  

  Please produce copies of all contracts/agreements with third parties 

(including, but not limited to, shippers or receivers) in effect during all or any portion of 

the period from January 1, 2019 to the present related to the performance of car inspection 

functions with respect to (a) UP coal trains and (b) other UP trains traversing all or a portion 

of the OPPD route. 
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  Please produce the following for all joint ownership, joint facility or joint use 

agreements including, but not limited to, trackage rights agreements, joint or common 

ownership agreements and lease agreements, between UP and another rail carrier or other 

entity applicable to any of the railroad lines and/or facilities on the OPPD route, and that 

were in effect during all or any portion of the period from January 1, 2019 to the present: 

a. Copies of all agreements (including amendments and supplements); 

b. Copies of all bills and/or payments from 2019 to the present 
(including all supporting documents and data), for each month, 
quarter and/or annual period from 2019 to the present; and 
 

c. Density data and operating statistics (including but not limited to train 
miles, train hours, locomotive unit miles, loaded car-miles, empty car-
miles, net ton-miles, gross ton-miles (both including and excluding 
locomotives), and number of trains) separately for UP and all other 
carriers using the facility for each year or partial year for the period 
from 2017 to the present. 
 

  

  For each year or partial year 2019 to the present, please produce UP’s 

detailed annual and quarterly Wage Forms A and B that support the summary Wage Forms 

A and B provided to the STB.  

  

  Please produce documents sufficient to show the applicable wage rates for 

UP’s maintenance of way employees by job classification for each year or partial year 2019 

to the present. 
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  Please provide documents sufficient to show UP’s existing maintenance-of-

way plan and staffing in Nebraska including maintenance-of-way districts and/or crews 

employed by UP to maintain the (a) track, (b) signals and communications facilities, and 

(c) bridges and (d) all other facilities on the OPPD route, the number of UP employees by 

job classification presently assigned to each maintenance-of-way district or crew on both 

a permanent and a seasonal basis, and any changes in the maintenance districts, crews, and 

number and classification of employees that have occurred since January 1, 2019. 

  

  Please produce documents sufficient to show the maintenance-of-way 

equipment owned or leased by UP whose value per unit exceeded $5,000 when acquired, 

and how such equipment is assigned to the respective maintenance-of-way districts 

identified in response to Request for Production No. 56.  In addition, please provide 

documents sufficient to show the unit costs for such equipment, if purchased, or the annual 

lease cost if leased, and the annual cost of ownership including information on maintenance 

and fueling costs during each year or partial year 2019 to the present. 

  

  For maintenance of way and/or construction for the OPPD route performed 

by contractors for the period from 2019 to the present, please produce copies of all bills for 

services, documents which contain a description of the line location of the contract repairs 

and/or construction, and the details of the work performed including labor and materials.  

If UP does not maintain copies of these documents, produce whatever documents UP does 
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maintain or have available to it describing the costs incurred by UP and the details of the 

work performed, in a computer readable form if available (including all necessary decoders 

or other explanatory documentation).  

  

    Please produce documents sufficient to show the transaction costs incurred 

by UP, by service unit, for electronic data interchange services with Railinc (or other 

applicable service providers) during each of the years 2019 to the present.  

  

  Please produce documents for each year or partial year 2019 to the present 

which provide UP’s loss and damage costs and annual tonnage separately for each 

commodity that UP carries on its system. 

  

  Please produce documents including, but not limited to, tax returns filed with 

the states and all supporting schedules and attachments, showing the ad valorem taxes that 

UP paid to the State of Nebraska and in Omaha, Nebraska for each year or partial year 

2019 to the present, together with documents showing the total route-miles and total track-

miles UP owned or owns in the State for each year 2019 to the present. Please also provide 

the current ad valorem tax rates which the State of Nebraska and local governments use to 

assess UP property and how these rates are applied. 

  

  Please produce all documents relating to any contribution by any 

governmental or quasi-governmental entity (including, without limitation, Amtrak, 

Exhibit A 
Page 52 of 85

Request for Production No. 59 

Request for Production No. 60 

Request for Production No. 61 

Request for Production No. 62 



53 
 

CREATE, or other passenger or commuter rail entities) to construction, upgrading, 

maintenance and/or operating expenses on the OPPD route. 

  

  Please produce an unredacted copy of UP’s Positive Train Control (“PTC”) 

Implementation Plan filed with the Federal Railroad Administration as required under 49 

C.F.R. Part 236, as well as any amendments or supplements thereto. 

  

  Please produce documents sufficient to show UP’s actual costs to implement 

its PTC program including, but not limited to, all input data to schedules PTC 330, PTC 

332, PTC 335, PTC 352B, PTC 410, PTC 700, PTC 710, PTC 710S, PTC 720 and PTC 

Supplement: Grants of UP’s R-1 from 2019 to present. To the extent that these records, 

reports and databases do not include all cost amount reported in the R-1 Schedules, please 

identify the expenses that are excluded. 

  

  Please produce copies of the most current land valuation maps for the OPPD 

route, and all documents (including but not limited to deeds or other instruments of grant 

or conveyance) related to the parcels identified on those maps.  

  

  Please produce documents sufficient to show all donated rights of way and/or 

land grants (including easements) obtained by UP and/or UP’s predecessors in connection 

with the construction of any rail lines or facilities located on the OPPD route. 
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  Please produce all documents related to any sale, appraisal, abandonment or 

acquisition of land (improved and unimproved) that UP completed on the OPPD route since 

2019 including, but not limited to, documents showing the location of the parcel, size of 

the parcel, the valuation of the parcel by UP, the sale or acquisition price, UP land 

transaction cost, a description of any improvements to the parcel, the date of sale, and any 

characteristics of the parcel such as land use, utilities, access and topography. 

  

  Please produce documents sufficient to show the following with respect to 

grading construction activities undertaken or proposed at any time by UP or its 

predecessors, or currently ongoing, on the OPPD route: 

  a.  Number of cubic yards of excavation of: 

   i.  Common earth; 
   ii.  Loose rock;  
   iii.  Solid rock; and 
   iv. Unclassified material. 
 
  b.  Number of cubic yards of embankment of: 
 

i. Common earth; 
ii. Loose rock; 
iii. Solid rock; and 
iv. Unclassified material. 

 
c. Number of cubic yards of borrow of: 

          
   i. Common earth; 
   ii. Loose rock;  
   iii. Solid rock; and 
   iv. Unclassified material. 
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  d. Grading construction data for each construction specification 
measured by UP including without limitation, roadbed width, side 
slope ratio, track center distance, presence of access roads, impact of 
grading activities on right-of-way width, use of geotextiles, use of 
water, soil stabilization, and width and depth of side ditches; 

 
  e. Number of route miles, separated between single track main, double 

track main, triple track main, etc., corresponding to the cubic yard 
information described in paragraphs (i) through (iv) of Subparts (a), 
(b) and (c) of this Request; 

 
  f. Number of track-miles corresponding to the cubic yards in paragraphs 

(i) through (iv) of Subparts (a), (b) and (c) of this Request; 
 
  g. All of the different types of equipment (and the associated tasks) used 

to: 
 
   i.  Excavate common earth; 
   ii.  Excavate loose rock; 
   iii.  Excavate solid rock;  
   iv. Excavate unclassified material; and 
   v.  Obtain borrow material. 
 
  h. Linear feet of pipe installed for lateral drainage; 
 
  i. Number of cubic yards of rip-rap placed for the protection of the 

roadway; 
 
  j. Location, type and quantity of retaining walls; 
 
  k. Construction method including, but not limited to, the number of 

cubic yards of masonry or other similar material used for retaining 
walls; 

 
  l. Number of acres cleared; 
 
  m. Number of acres grubbed; and 
 
  n. Number of acres seeded. 
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  Please produce documents sufficient to show the costs that UP incurred 

during each year 2019 to the present for the following: 

  a.  Cost per cubic yard of excavation for: 
 
   i.  Common earth; 
                  ii. Loose rock;  
   iii.  Solid rock; and 
   iv. Unclassified material. 
 

a. Number of cubic yards of embankment of: 
 
i. Common earth; 
ii. Loose rock; 
iii. Solid rock; and 
iv. Unclassified material. 

 
  c. Cost per cubic yard of borrow for: 
 
   i.  Common earth; 
   ii.  Loose rock; 
   iii. Solid rock; and 
   iv. Unclassified material. 
 
  d.  Cost per cubic yard of rip-rap (installed), separated between material 

and labor; 
 
  e.  Cost for each material used for retaining walls, separated between 

material and labor; 
 
  f.  Gross cost per acre for clearing timber and any credits reflecting the 

sale of timber; 
 
  g.  Cost per acre for grubbing; 
 
  h.  Cost per acre for seeding; 
  
  i.  Cost per acre for weed spray (including necessary chemicals); 
 
  j.  Cost per hour or per mile for brush cutting; 
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a.        Cost per square yard for geotextile fabric; and 

b.         Cost per linear foot for yard drainage facilities. 

  

  Please produce documents sufficient to show culvert/drainage pipe locations 

(i.e., railroad milepost), size (diameter), length, height of cover, number of tracks crossed, 

type, and cost of material and installation for each, for the OPPD route. 

  

  Please produce documents sufficient to show the following for construction 

projects that UP has undertaken since January 1, 2019: 
 

a. Standard construction project specifications including but not limited 
to: track structures and designs; bridges; culverts; yard and roadway 
buildings; fueling facilities; maintenance facilities and waste water 
treatment facilities; 

b. Whether or not the project was performed “under traffic”, i.e., traffic 
continued to move through the construction area; 

c. Standard estimating procedures for track construction projects; and 

d. Standard estimating procedures for non-track construction projects. 

  

  Please produce all of UP’s price list books governing prices for construction 

and maintenance materials (including but not limited to weights of rail from 115 to 141 

pounds per yard, turnouts, ties, fasteners, lubricators, plant and field welds, fencing, 

roadway signs, track geometry cars, hot bearing and dragging equipment detectors, and 

related tools), or other documents utilized by UP’s engineering personnel for estimating 

costs of maintenance and construction projects for each year or partial year 2019 to the 
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present.  To the extent that the charges for transportation and delivery of materials are not 

included in the prices shown, please produce documents sufficient to show such charges 

for all materials. 

  

  Please produce documents sufficient to show the following information with 

respect to rail purchased by UP and used on UP Lines in Nebraska for each year or partial 

year 2019 to the present: 

a. The average cost per linear foot and/or ton by weight of rail for both 
new and relay rail;  
 

b. The source of the rail; 

c. The average cost per ton-mile to transport the rail on UP; 

d. The average cost per ton to handle the rail, categorized by the length 
of and weight of rail including the cost for a specialized rail train if 
applicable, on UP; 
 

e. The average cost per ton-mile, by carrier, to transport the rail on a 
foreign carrier by carrier; 
 

f. The average cost per ton to handle the rail, categorized by length and 
weight of rail including the cost for a specialized rail train if 
applicable, on a foreign carrier by carrier; and 
 

g. Any haulage agreements between UP and a foreign carrier that 
applied or could apply to the transportation of rail over either carriers 
rail lines in Nebraska. 

 
  

  Please produce documents sufficient to show the following information with 

respect to ballast or sub-ballast used on UP Lines in Nebraska for each year or partial year 

2019 to the present: 
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  a.  The average cost per cubic yard for ballast, by type; 
 
  b.  The average cost per cubic yard for the transportation and handling of 

ballast; 
 
  c.  The average length of haul represented by the value(s) in (b) above; 
 
  d.  The average cost per cubic yard for sub-ballast, by type; 
 
  e.  The average cost per cubic yard for transportation and handling of 

sub-ballast; 
 
  f.  The average length of haul represented by the value(s) in Subpart (e) 

above; 
 
  g.  The names and locations of all quarries supplying such ballast or sub-

ballast; and 
 
  h.  The unit prices from all quarries listed in response to Subpart (g). 
 

  

  Please produce bridge lists or other documents detailing location (milepost, 

division and subdivision), number of spans, type(s) of spans, length of each span, load 

rating, a description of what is being crossed (e.g., name of body of water, highway or road 

(including name or number), navigable waterway etc.), whether or not it is a movable 

bridge, whether or not it is in service, type, length, number of tracks, clearance, height, 

curvature and skew (if any) for all bridges located on the OPPD route. 

  

  For each of the types of bridges identified in the documents produced in 

response to Request for Production No. 75, please produce documents sufficient to show 

the standard design for the bridge type and the unit costs (e.g., cost per foot or other 
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appropriate measure), for single track open deck and ballast deck construction and double 

track open deck and ballast deck construction, from 2019 to the present. 

  

  Please produce documents sufficient to show the following information 

related to the construction or replacement, in part or in whole, of each bridge on the OPPD 

route from 2019 to the present: 

  a. The location of the bridge, by line segment and milepost; 
 
  b.  An itemized listing of the bridge components being constructed or 

replaced (including quantities); 
 
  c.  The estimated cost, by component, for each of the components 

(identified in response to Subpart (b) above) being constructed or 
replaced; 

 
  d.  The actual cost, by component, for each of the components (identified 

in response to Subpart (b) above) being constructed or replaced; 
 

e. The design for each bridge; 
 

f. The total cost of the bridge; 
 

g. The total length of the bridge; 
 

h. Whether the project was new construction or rehabilitation; 
 

i. Whether or not the project was performed “under traffic”, i.e. traffic 
continued to move through the construction area; 

 
j. All costs incurred as a function or performing the project under traffic, 

e.g., flagging costs, temporary signal costs, realignments, delays and 
all other costs that would not be incurred if the bridge was new 
construction; 

 
k. The construction documents and contracts for the construction and/or 

rehabilitation; and 
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l. Any cost sharing between UP and another entity. 
 

  

  Please produce documents (in computer readable format to the extent 

available) that identify and list the location and type of communications and signals 

systems/facilities used for train operations by milepost, division, and subdivision on the 

OPPD route. 

  

  Please produce documents listing the items, the cost of each item and the 

quantity of each item installed on UP’s system related to the construction and (during each 

year or partial year 2019 to the present) operation of the centralized traffic control signal 

system(s) or any other traffic control system in use on the UP system (including hot bearing 

and dragging/failed equipment detectors).  Please indicate whether the costs include 

additional services such as installation, design planning, electrical drops for utilities, and/or 

transportation.  If the costs for additional services are not included, please provide each 

cost separately for each additional service. 

  

  Please produce documents containing the following information for each UP 

communications site (defined as a location with a microwave tower, a land mobile radio 

(“LMR”) tower, a tower used for both purposes, or a location where communications 

equipment (microwave or LMR) is located that does not include a tower) located on or near 

the OPPD route: 
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  a. The number of microwave towers, LMR towers, combined towers, or 
other communications equipment location (shown separately for each 
category); 

 
  b. The latitude and longitude coordinates of each tower or other 

communications equipment location; 
 
  c.  The height of each tower in (i) feet above the ground and (ii) feet 

above sea level; 
 
  d.  The number of microwave antennae on each tower and the status of 

each antenna (i.e., whether it is operational); 
 
  e. The number of LMR antennae on each tower and the status of each 

antenna (i.e., whether it is operational); 
 
  f.  The latitude and longitude coordinates of other communications sites 

that can link via microwave or radio from this site or a topological 
map of the communication system; and 

 
  g.  The acres of land owned or leased by UP for these sites and the cost 

of purchase or lease. 
 

  

  Please produce documents sufficient to show: 

  a.  UP’s specifications for the construction of communications sites (as 
defined in Request for Production No. 78 above); 

 
  b.  The total number of UP route miles on UP Lines in Nebraska that are 

covered by microwave communications; 
 
  c.  The total number of UP route miles on UP Lines in Nebraska that are 

not covered by microwave communications; 
 
  d.  The cost, manufacturer and model number of each item and the 

quantities used for the construction and operation of the microwave 
radio and/or land mobile radio communications system(s) on the UP 
system during each of the years 2019 to the present; and 
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  e.  The annual spot maintenance costs incurred by UP for the microwave 
and/or land mobile radio tower communications system per tower and 
by device type, on the OPPD route. 

 
  

  Please produce documents sufficient to describe the specifications, functions, 

operation and costs, during each year or partial year 2019 to the present, of any 

communications system equipment other than microwave towers used to transmit data 

from devices such as mobile two-way radios, portable (hand-held) two-way radios, FEDs, 

AEI scanners and EOTDs across all or any part of the UP system(s). 

  

  Please produce documents sufficient to show:  

  a.  The locations and quantities of fiber optic cabling installed on UP 
rights-of-way on UP Lines in Nebraska; 

 
  b.  The bandwidth capacity of the fiber optic cabling identified in  
   Subpart (a); 
 
  c.  The entity that owns and operates the fiber optic cabling identified in 

Subpart (a); 
 
  d.  The costs to UP, if any, for installing the fiber optic cable identified 

in Subpart (a); 
 
  e.  Whether UP is permitted to use the fiber optic cable identified in 

Subpart (a); 
 
  f.  The amount, if any, that UP pays the carriers for use of the fiber optic 

cable identified in Subpart (e); and 
 
  g. The revenues or other payments that UP receives from the carriers for 

the use of the railroad’s right-of-way for fiber optic cable. 
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  If UP utilizes the fiber optic cable(s) identified in response to Request for 

Production No. 83, please provide documents sufficient to show: 

  a.  The total number of UP route miles on UP Lines in Nebraska that are 
covered by fiber optic communications; 

 
  b.  The cost, manufacturer and model number of each item and the 

quantities used for the construction and operation of the fiber optic 
communications system on the UP system(s) during each of the years 
2019 to the present; and 

 
  c.  The annual spot maintenance costs incurred by UP for the fiber optic 

communications system and by device type, on UP Lines in Nebraska. 
 

  

  Please produce documents sufficient to show the location, size (including 

square footage, number and lengths of tracks, capacity, etc.), components (such as 

equipment and machinery), and original cost of each facility located on the OPPD route 

that falls within each of the following categories of facilities: 

  a.  Roadway maintenance facilities; 

  b.  Locomotive maintenance facilities; 

  c.  Locomotive servicing facilities (including fueling facilities); 

  d.  Administrative facilities; 

  e.  Rail yards; 

  f.  Dispatch centers; 

  g.  Freight car repair and maintenance facilities; 

  h.  Scales; 
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  i.  Wastewater treatment plants; 

  j. Landslide/rockslide detection/protection devices or facilities; 
 
  k.  Snowshed facilities; and 

  l.  Train, yard and engineman facilities. 

  

  For each year or partial year 2019 to the present, please produce documents 

which contain the following information with regard to UP highway and railroad at-grade 

crossings: 

  a.  The various sizes, compositions and costs per linear foot (installed) of 
a one-lane private road crossing over a single line of track; 

 
  b.  The various sizes, compositions and costs per linear foot (installed) of 

a two-lane public highway crossing over a single line of track; 
 
  c.  The various sizes, compositions and costs per linear foot (installed) of 

a four-lane public highway crossing over a single line of track; 
   
  d.  The installed cost of signs for a private road crossing (if necessary); 
 
  e.  The installed cost of signs for a public highway crossing; 
 
  f.  The installed cost of each of the different types of protective devices 

identified in the response to Subpart (g) below; 
 
  g.  A list identifying each component required for an automatic type 

interlocking (assuming a diamond crossing); 
 
  h.  The cost of each of the components identified in response to Subpart 

(g) above and the cost of installation for each year or partial year 2008 
to the present; 

 
  I.  The costs for a 16-foot and 24-foot cattle guard and the cost of 

installation for each year or partial year 2019 to the present; and 
 
  j.  Any additional costs incurred. 
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  Please produce documents in a computer readable format, to the extent 

available, containing the following information for each UP at-grade and grade-separated 

road crossing on the OPPD route: 

  a.  Geographic location, i.e., city, county and state; 

  b.  Rail location, i.e., railroad, line name and milepost; 

c. Whether public or private; 

d. Name of road crossed; 

  e.  Width; 

  f.  Length; 

  g.  Type of construction; 

  h.  Number of tracks;  

  i.  Type of protective devices; 

  j.  Date of initial installation at the location; 

  k.  Total cost of the initial installation and the amount borne by UP, if 
any; and 

 
  l.  Identification of the party responsible for ongoing maintenance of any 

such structures. 
 

  

For each grade-separated, highway crossing identified in Request for 

Production No. 86, please provide documents sufficient to show, separately for each 

crossing: 
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a. The total construction cost of the highway crossing; 

b. The percentage of the total cost incurred by UP; and 

c. Any monies received by UP from any other party to compensate UP 
for the use of the crossing including, but not limited to, maintenance 
and easement payments. 

 
  

  Please produce documents sufficient to show the location, linear feet, and 

type of fencing (e.g., snow fence) for all fencing currently in place on the OPPD route. 

  

  Please produce all documents relating to any contribution by any 

governmental or quasi-governmental entity (including, without limitation, Amtrak, 

CREATE, or other passenger or commuter rail entities) to the construction or maintenance 

of at-grade or grade separated crossings of the OPPD route.  

  

  Please produce documents sufficient to show the following for each 

construction and rehabilitation project which exceeded $2,000,000 in cost and was 

completed by UP, or an outside contractor acting on UP’s behalf, since January 1, 2019: 

a. The date the project was started; 

b. The date the project was completed; 

c. Whether the project was new construction or rehabilitation; 

d. Whether or not the project was performed “under traffic”, i.e., traffic 
continued to move through the construction area; 
 

e. A complete copy of the Authorization For Expenditure (“AFE”) and 
description of all columns and data contained with the AFEs;  
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f. A complete copy of the Roadway Completion Report or any successor 

document; 
 

g. All invoices underlying each AFE and/or Roadway Completion 
Report; 

 
h. Engineering and/or construction plans; 

 
i. Progress reports; 

 
j. Photographs, if available, and 

 
k. Construction contracts. 

 
  

  Please produce documents including, but not limited to, AFEs, construction 

plans, engineering estimates, bid tabs, contractor invoices, and construction specifications, 

for any projects that a carrier other than UP has undertaken on the OPPD route for which 

UP paid for some or all of the project cost since 2019. 

  

  Please provide documents identifying each electrical connection in Nebraska 

that is used to provide power to devices including, but not limited to, the CTC system and 

other signal devices, hot box detectors, failed equipment detectors, powered road crossings, 

warning devices and power switches, and provide the following for each such connection: 

a. The location of the connection by line segment and milepost; 

b. The source of the electricity; 

c. The amount UP paid for each connection and the date; and 

d. UP’s costs for each billing period from 2019 to the present. 
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  Please produce documents (in computer readable format to the extent 

available) that depict individual tracks, connections to the main line, turnouts, 

communications, signals and elevations for all yards on the UP system which are located 

on the OPPD route. 

  

  Please produce all inflation and/or rail cost adjustment estimates or 

calculations in UP’s possession or that UP prepared or caused to be prepared or purchased 

for each year or partial year 2019 to the present including, but not limited to, any estimates 

relating to: 

  a. The cost of acquiring equity;  

  b. The cost of acquiring debt; 

  c. General expenses including, but not limited to, asset, equipment, 
materials and supplies, fuel and labor expense; 

 
  d. Railroad productivity including, but not limited to, commodity-

specific productivity, asset productivity and expense productivity; 
 
  e.  Gross Domestic Product/Implicit Price Deflator; 

 
f. Producer Price Index - All Commodities;  

g. The U.S. Department of Energy’s U.S. average price of Retail On-
Highway Diesel Fuel; and 

 
h. Land values along or adjacent to UP’s right of way for UP Lines 

Nebraska. 
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  Please provide documents related to the amount of Bonus Depreciation 

claimed by UP separately for 2017, 2018, 2019, 2020, and 2021 on UP’s Federal Tax 

Returns in Schedule 4562.  The amount should be separated by asset class and include the 

historical cost recorded for the assets related to the claimed bonus depreciation including 

all schedules and worksheets showing the calculation and development of bonus 

depreciation allowed under the Economic Stimulus Act of 2008, the American 

Reinvestment and Recovery Act, the American Taxpayer Relief Act and the Tax Increase 

Prevention Act. 

  

  Please provide copies of UP’s 2017, 2018, 2019, 2020, and 2021 State 

income tax return for Nebraska including all State tax credit worksheets. 

  

For each intermodal terminal, Automotive Distribution Center, bulk transfer 

or yard facility located on UP Lines in Nebraska (as identified in response to Interrogatory 

No. 5), please provide the following: 

a. Documents containing descriptions of the existing facilities; 

b. Documents showing the track layout, the length of each track and the 
ownership of each track; 

c. Copies of all agreements (including amendments and supplements) 
between UP and any other entity pertaining to services provided by 
such entity and charges incurred by UP for such services from 2019 
to the present; 
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d. Copies of all invoices, bills, etc. (including all supporting documents 
and data) received by UP for services provided from 2019 to the 
present; 

e. Document sufficient to show the services that UP or any other entity 
provides at each facility; 

f. Documents sufficient to show the components (e.g., land, track, 
specific buildings, loading or unloading facilities, etc.) that are owned 
and/or operated by UP or by any other entity. In the event that an 
entity other than UP owns and/or operates any identified facility, 
please produce documents sufficient to show any applicable lift or 
other charges incurred by UP for such services; and 

g. Documents sufficient to show the security procedures and measures 
employed and the entity responsible for providing and paying for 
security. 

  

  For each yard identified in Interrogatory No. 5, please produce documents 

sufficient to show:  

a. The type of yard, (i.e., electronically controlled hump yard or flat 
switch yard); 
 

b. The number of shifts operated at each yard, and the average number 
of cars handled over each yard per day; 

 
c. The yard layout, yard signaling, yard switching, and the yard 

connection to mainline track; 
 

d. The average number of hazardous material cars handled at each yard 
on a daily basis that by-pass the hump; 

 
e. The scheduled switch crew assignments on a daily basis (including 

the name or designation of each assignment) and the respective duties 
of each assignment (e.g., switching job, bowl job, hump job, industrial 
job, etc.); 

 
f. For each of the switch assignments identified in response to subpart e 

above, the typical number of switch crew members and the number 
and type of locomotives assigned to each switch service; and the 
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typical number of hours worked by switch crews in performing their 
assigned tasks; 

 
g. For each individual industrial switch job identified in response to part 

(e), above: 
 
i. The name or designation of each individual industrial switch 

job; 
ii. The number of crew members assigned to each identified 

industrial switch job; 
iii. Number and type of locomotives assigned to each identified 

industrial switch job; 
iv. The industries served by each identified industrial switch job; 

and 
v. The frequency of service of each identified industrial switch 

job. 
 

h. For each Local Train, that originates or terminates in each of the 
yards: 
 
i. UP’s train identification or designation of each Local Train; 

ii. The number of crew members assigned to each identified Local 
Train; 

iii. The number of loaded and empty cars assigned to each Local 
Train; 

iv. The trailing length of each identified Local Train; 
v. The trailing weight of each identified Local Train; 

vi. The number and type of locomotives assigned to each Local 
Train; 

vii. The route of service for each identified Local Train, and if the 
Local or Road Train is a turn crew or straight-away crew; 

viii. The industries served by each identified Local Train; and 
ix. The frequency of service of each Local Train. 

 
  

For all locations on the OPPD route where UP interchanges railcars and/or 

trains with another railroad, please provide documents that: 

a. Identify the location of the interchange (by milepost and/or yard 
name); 
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b. Describe the interchange procedures at each location; 

c. Identify the tracks (and length of each track) used for interchange 
purposes; and 

d. Identify the ownership of each track used for interchange purposes. 

  

For each track construction project that UP has undertaken since 2019 to the 

present, provide documents showing the following: 

a. How the disposal of excess excavation quantities was handled; and 
 
b. All costs associated with the disposal of such excess excavation 

quantities. 
 

  

Please produce documents sufficient to show the amount of annual 

depreciation expense shown in Column (c) of UP’s 2019 and 2020 Schedule PTC 335, 

Accumulated Depreciation – Road and Equipment Owned and Used that is associated with 

bonus depreciation allowed under the American Tax Payer Relief Act, including any 

supporting schedules. 

  

Please provide documents related to the amount of dividends paid from 

affiliated companies as shown in UP’s Annual Report Form R-1, Schedule 210, Line 25(a) 

separately for years 2017, 2018, 2019 and 2020.  The amounts should be separated by the 

affiliated companies paying the dividends in the respective years. 
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Please produce for each year or partial year 2019 to the present documents 

(in a computer readable format) which show for each UP individual locomotive engineer, 

conductor, dispatcher and equipment inspector, the number of shifts worked per year, their 

length of employment, and their annual compensation. 

  

Please produce documents sufficient to show the applicable wage rates for 

UP's maintenance of way employees by job classification for each year 2019 to the present. 

  

Please provide any studies or databases showing dwell times in yards for 

shipper provided and foreign cars. 

  

Please provide a copy of any UP operating rules related to the special 

handling of hazardous materials (provide the requested information by class of hazardous 

material) including, but not limited to, rules related to: 

a. Placement of cars containing hazardous materials in a train;  

b. The number and location of buffer cars required, if any, when 
handling hazardous materials in trains; and  

c. Special routing instructions for trains containing hazardous materials. 

  

For each UP rail yard referred to in Interrogatory No. 5, please produce 

documents sufficient to identify switch crew assignments, hump crew assignments, Local 
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Train assignments, the number of cars handled over each hump yard per day and the 

number of hazardous material cars handled at each hump yard per day which by-pass the 

hump operation at each yard. 

  

For any company other than UP that provides the development, 

implementation and/or maintenance of computer systems, software and associated 

documentations for the day-to-day operations of UP, please produce documents sufficient 

to show the services outsourced, the fees paid for the outsourced services, and the analyses 

which developed the estimated and/or actual savings realized by UP and each of its 

subsidiaries from such outsourcing. 

  

Please produce all documents related to any internal assessments made by 

or for UP as to whether the company meets the Revenue Adequacy Criteria.  To the 

extent that this Request is burdensome, counsel for OPPD is willing to confer to 

determine if the burden can be reduced, particularly by producing representative 

documents in various categories. 

  

Please provide documents sufficient to show the COE and COC values 

utilized for the time periods specified in Interrogatory Nos. 11 and 12, and the purpose 

for which those values are utilized.  To the extent that this Request is burdensome, 
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counsel for OPPD is willing to confer to determine if the burden can be reduced, 

particularly by producing representative documents in various categories. 

  

Please provide documents sufficient to show in detail the methodology used 

for calculating the COE and COC for the time periods specified in Interrogatory No. 11. 

To the extent that this Request is burdensome, counsel for OPPD is willing to confer to 

determine if the burden can be reduced, particularly by producing representative 

documents in various categories. 

  

Please produce documents sufficient to show all revenues, fees, rents or 

other compensation received by UP in 2019 and 2020 from any source that was related 

to a third party's use or exercise of subsurface rights below any UP right-of-way on the 

OPPD route. 

  

Please describe the manner in which UP currently provides the 

transportation services for OPPD traffic moving between BNSF’s Gibson Yard 

Interchange and NOPS including unloading time, crew assignments, number of 

locomotives, locomotive ownership (UP or BNSF locomotives used to move coal from 

Gibson Yard Interchange to NOPS) and involved crew and locomotive times. 
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Please produce copies of any locomotive sharing agreements between UP 

and BNSF. 

  

Please identify the following for each OPPD train that UP switched from 

the Gibson Yard Interchange to NOPS and back to the Gibson Yard Interchange for 

years 2020 to the present: 

a. Date and time UP switch crew arrived at Gibson Yard Interchange 
to get the loaded train; 
 

b. Date and time UP switch crew arrived at NOPS with loaded train; 
 

c. Date and time UP switch crew left NOPS with empty train; 
 

d. Date and time UP switch crew left Gibson Yard Interchange after 
dropping off the empty train; and 

 
e. The locomotive initial and number for each locomotive used. 

 
  

Please provide all switching studies (logs and summaries) or other 

documents which relate in whole or in part to including data relating to or derived from, 

UP switching of cars carrying coal between the Gibson Yard Interchange and NOPS in 

possession of UP.  This request includes any internal analyses by UP of the application 

of the “SSW Compensation” formula to the calculation of the switch tariff rate in the 

Circular. 
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Please provide the following information: 

a. Actual maintenance of way structures expenditures for the 
trackage traversed by the OPPD trains between the Gibson Yard 
Interchange and NOPS; and 
 

b. The service units, e.g. gross ton-miles, moving over the Gibson 
Yard Interchange to NOPS line. 

 
  

Please identify the miles, by ownership, which make up the Gibson Yard 

Interchange to NOPS line. 

  

Please describe and provide copies of all crew agreements currently in 

effect which contain provisions dealing with Omaha, Nebraska switching operations. 

  

Please provide the following information in a computerized format, to 

the extent possible, for each UP yard or road crew that handled OPPD trains between 

the Gibson Yard Interchange and NOPS for each of the years 2020 to present: 

a. The date; 

b. Number of engine men (including trainees); 

c. Number of trainmen (including trainees); 

d. Number and job title of any other employee (including trainees); 

e. Place, time, and date first went on duty; 

f. Place, time, and date finally went off duty; 

Exhibit A 
Page 78 of 85

Request for Production No. 118 

Request for Production No. 119 

Request for Production No. 120 

Request for Production No. 121 



79 
 

g. Train number; 

h. Locomotive numbers (including slave units), and number of unit 
train; 
 

i. Number of cars in train; 

j. Actual miles run; 

k. Kind of service (e.g., local, through, switching, deadheading); 

l. Service class for each employee (provide definition of codes 
used); 
 

m. Run number (provide definition of codes used); 
 

n. Time claimed for each employee; 
 

o. Straight time actually worked, for each employee; 
 

p. Straight time paid for, for each employee; 
 

q. Overtime, for each employee; 
 

r. Constructive codes and related miles, for each employee (provide 
definitions of codes used and all different payment rates for each 
of the years 2017 to present; 

 
s. Rate codes of each employee (provide definitions of codes used 

and all different wage rates for each of the years 2017 to present; 
 

t. Payments for meals and lodging for each employee; 
 

u. Any remarks written on time slips; and  
 

v. Whether those employees performed any service per shift other 
than that involved in the transportation of the OPPD trains and, if 
so, a description of such other service. 

 
If any of the foregoing information is not available in a computerized format, provide 

copies of the specific time slips (if information appears on the back of the time slips, 
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then that data should also be copied), together with explanations and definitions of any 

codes appearing thereon and each different wage rate and payment scale for each of the 

years 2020 to present. 

  

Please provide all data on, or a copy of, any yard reports, delay reports, 

conductor’s reports, dispatcher’s sheets or other documentation identifying yard 

activities for each crew handling each of the trains moving from Gibson Yard 

Interchange to NOPS, together with explanations and definitions of any codes 

appearing thereon. 

  

Please identify all agreements pertaining to Omaha, Nebraska to which 

UP is a party with other rail carriers, and supplements thereto, under which UP 

purchases the services of and/or compensates such other carrier(s)· for the use of 

locomotives, crews, dispatching services, trackage or other facilities. Provide a copy 

of each agreement including all supplements. 

  

Please identify the frequency that UP uses: 

a. UP locomotives to handle the OPPD traffic between the Gibson 
Yard Interchange and the NOPS; and  

 
b. BNSF-provided locomotives to handle the OPPD traffic between 

the Gibson Yard Interchange and the NOPS. 
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Please identify all written agreements covering movements on which UP 

locomotives are used on trains traversing non-UP owned lines and/or non-UP owned 

locomotives are used on the trains traversing lines of UP for movements over the 

Gibson Yard Interchange to NOPS line. Please provide a copy of all agreements 

(including supplements and amendments) covering these movements. 

  

For these section of the agreements identified in Request for Production 

No. 125 that covers compensation between the parties, please provide the amount of 

compensation or equalization by component, e.g., fuel, maintenance, servicing, etc., 

and the service units covered by the compensation, e.g., horsepower hours, for each of 

the years 2019 to present and the basis for computing the compensation by component 

including, but not limited to, studies used in determining the basis of compensation. 

Please provide a copy of correspondence, bills, etc., relating to each agreement. 

  

For all agreements covering locomotives owned by one carrier and used 

on another carrier's lines and not covered by Request for Production No. 125 

agreements, provide the amount and basis including, but not limited to, identification 

of studies used in determining the basis, of compensation, for the using carrier's 

compensation to the owning carrier for: 

a. Use of the locomotive; 

b. Fuel consumed while on using carrier’s line; 

Exhibit A 
Page 81 of 85

Request for Production No. 125 

Request for Production No. 126 

Request for Production No. 127 



82 
 

c. Maintenance of the locomotive(s); 

d. Servicing of the locomotive(s); and 

e. Other. 

  

Please provide a copy of correspondence, bills, etc., relating to each agreement 

identified in response Request for Production No. 127 above. 

  

Please provide all fuel usage documents, reports, analyses and estimates 

(as well as estimation methodologies) including fuel quantities and the associated 

service units, for any or all of the locomotives used to handle the OPPD trains, for the 

years 2019 to the present. 

  

Please provide the following for each valuation section traversed by the 

train(s) between the Gibson Yard Interchange and the NOPS: 

a. A description by milepost and station name of the properties 
encompassed by each valuation section (as of December 31st for each 
of the years 2019 through 2021); 
 

b. A description by milepost and station name of the portion of the 
valuation section identified in response to Request for Production No. 
130(a) that is traversed by the OPPD traffic (as of December 31st for 
each of the years 2019 through 2021); 

 
c. Gross values by STB property account included within each valuation 

section identified in response to Request for Production No. 130(a) 
(as of December 31st for each of the years 2019 through 2021); 

 
d. Accumulated depreciation by STB property account for all properties 

included within each valuation section identified in response to 
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Request for Production No. 130(a) (as of December 31st for each of 
the years 2019 through 2021); 

 
e. Gross values by STB property account of only those properties used 

by the OPPD traffic for each valuation section identified in response 
to Request for Production No. 130(a) (as of December 31st for each of 
the years 2019 through 2021); 

 
f. Accumulated depreciation by STB property account for all properties 

used by the OPPD traffic for each valuation section identified in 
Request for Production No. 130(a) (as of December 31st for each of 
the years 2019 through 2021); 

 
g. Total gross ton-miles of cars and contents and gross ton-miles of 

locomotives and cabooses traversing the entire valuation section for 
each valuation section identified in response to Request for 
Production No. 130(a) (as of December 31st for each of the years 2019 
through 2021); and  

 
h. For each valuation section identified in response to Request for 

Production No. 130(a) where the properties used by the OPPD traffic 
are less than the total properties within the valuation section, total 
gross ton-miles of cars and contents and gross ton-miles of 
locomotives and cabooses for each valuation section identified in 
response to Request for Production No. 130(a) (as of December 31st 
for each of the years 2019 through 2021). 

 
  

Explain how loaded cars that are switched from a railroad to the UP are 

categorized in the Report of Freight Commodity and Statistics (Form QCS) and in Schedule 

755, Railroad Operating Statistics to the Annual Report Form R-1 filed with the Surface 

Transportation Board. 

  

Please provide a copy of UP’s technical specifications for construction 

and/or maintenance of industrial trackage. 
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Please produce all documents from 2007 to the present prepared by UP 

personnel or consultants retained by UP relating to any possible transportation of coal to 

NOPS involving water, truck, conveyor belt or other non-rail modes. 

Please produce all documents from 2007 to the present relating to the 

feasibility of rail construction which would directly connect NOPS to the track of the BNSF 

in the vicinity of Omaha, Nebraska. 

For the years 2016 to the present, produce all documents including, but not 

limited to, studies, analyses, reports, or projections prepared by UP personnel or 

consultants retained by UP relating to: 

a. The amount of power generated by OPPD’s electrical generating
stations;

b. The amount of power purchased and sold by OPPD; and

c. The economic feasibility of OPPD increasing power production at one
of its power stations and decreasing power production at another
station and the effect of such increases or decreases on the switching
charge assessed by UP.

For the years 2007 to the present, please produce all documents including 

studies, analyses or projections prepared by UP personnel, or consultants retained by UP, 

relating to the ability of gas, nuclear power, or other fuels to displace coal from the Powder 

River Basin in Wyoming as the fuel utilized by electric utilities to produce electricity. 

Exhibit A 
Page 84 of 85

Request for Production No. 133 

Request for Production No. 134 

Request for Production No. 135 

Request for Production No. 136 



85 

Please produce any studies, analyses and other documents in UP’s possession 

relating to any evaluation by or for UP of the rate included in the Circular governing the 

OPPD move between Origin and Destination. 

Please produce all data, analyses and other documents in UP’s possession 

relating to any sales of UP railroad lines in the past 10 years. 

Respectfully submitted,

/ss/ Thomas W. Wilcox

Thomas W. Wilcox 
Law Office of Thomas W. Wilcox, LLC 
1629 K. Street NW, Suite 300 
Washington, D.C.  20006 
(202) 508-1065
Tom@twilcoxlaw.com

Stephen M. Bruckner
Robert W. Futhey
Fraser Stryker PC LLO
500 Energy Plaza
409 South 17th Street  
Omaha, NE 68102
402.978.5225
sbruckner@fraserstryker.com

Attorneys for Omaha Public Power

District 

Dated:  July 22, 2022 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

___________________________________________ 
 ) 
OMAHA PUBLIC POWER DISTRICT, ) 
 ) 
 Complainant, ) 
  ) 
 v.  ) NOR 42173 
   ) 
UNION PACIFIC RAILROAD COMPANY, ) 
   ) 
  Defendant. ) 
___________________________________________) 
 
 

UNION PACIFIC RAILROAD COMPANY’S FIRST SET OF 
DISCOVERY REQUESTS TO COMPLAINANT 

 
Pursuant to 49 C.F.R. § 1114.30, Union Pacific Railroad Company (“UP”) hereby 

requests that Omaha Public Power District (“OPPD”) produce documents responsive to the 

following requests to Michael L. Rosenthal at Covington & Burling LLP, One CityCenter, 850 

Tenth Street, NW, Washington, D.C. 20001, as promptly as possible, and no later than August 

10, 2022. 

DEFINITIONS 

1. “BNSF” means BNSF Railway Company. 

2. “BNSF Contact” means the “new rail transportation contract with BNSF” 

identified in Paragraph 6 of the Complaint. 

3. “Communication(s)” means any transmission or receipt of information by one or 

more persons and/or between two or more persons by means including but not limited to 

telephone conversations, letters, telecopies, electronic mail, text messages, written memoranda, 

and in-person conversations. 

4. “Complaint” refers to the Complaint filed in the captioned docket by OPPD. 
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5. “Document(s)” means all types of documents that are subject to discovery under

the Board’s rules at 49 C.F.R. § 1114.30(a)(1). “Document” includes every copy of a document 

that is not identical to the original or any other copy. 

INSTRUCTIONS 

1. These requests extend to any documents and information in the possession,

custody, or control of OPPD, its present and former directors, officers, employees, attorneys, and 

any other agents or representatives. 

2. Unless a different time period is specified, these requests cover the period from

January 1, 2019, to the present. 

3. If OPPD withholds documents on the basis of a claimed privilege or attorney

work product, then for each such document, OPPD should provide the following information: the 

document’s date, type (e.g., letter, memo, notes), author(s), addressee(s)/recipient(s), general 

subject matter, and the basis for withholding the document. 

DOCUMENT REQUESTS 

Request for Production No. 1 

Produce the BNSF Contract. 

Request for Production No. 2 

Produce all Documents reflecting or consisting of Communications with BNSF relating 

to negotiation of the BNSF Contract. 

Request for Production No. 3 

Produce all Documents (other than the BNSF Contract) reflecting or consisting of 

agreements or understandings between BNSF and OPPD relating to (i) the BNSF Contract, 

(ii) the rate challenged in the Complaint, and/or (iii) OPPD reimbursement to BNSF for UP
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charges to BNSF for handling coal between BNSF’s Gibson Yard Interchange and OPPD’s 

North Omaha Power Station. 

Request for Production No. 4 

Produce all bills of lading for transportation provided under (i) the BNSF Contract, 

and/or (ii) the rate challenged in the Complaint. 

Request for Production No. 5 

Produce all invoices for transportation provided under (i) the BNSF Contract, and/or 

(ii) the rate challenged in the Complaint.

Request for Production No. 6 

Produce Documents sufficient to show “OPPD has paid 100% of the rate,” as alleged in 

Paragraph 10 of the Complaint. 

Request for Production No. 7 

Produce all Documents reflecting or consisting of Communications relating to charges 

for transportation between BNSF’s Gibson Yard and OPPD’s North Omaha Power Station 

between (i) OPPD and BNSF, and/or (ii) OPPD and UP. 

Request for Production No. 8 

Produce all Documents reflecting or consisting of Communications relating to charges 

for transportation between origins in the Powder River Basin and OPPD’s North Omaha Power 

Station between (i) OPPD and BNSF, and/or (ii) OPPD and UP. 
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CRAIG V. RICHARDSON 
JAMES B. BOLES 
TONYA W. CONLEY 
WHITNEY C. LARKIN 
Union Pacific Railroad Company 
1400 Douglas Street 
Omaha, Nebraska  68179 

/s/ Michael L. Rosenthal 
MICHAEL L. ROSENTHAL 
Covington & Burling LLP 
One CityCenter 
850 Tenth Street, NW 
Washington, D.C.  20001 
(202) 662-6000

Attorneys for Union Pacific Railroad Company 

July 25, 2022 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 25th day of July, 2022, I caused a copy of the foregoing 

document to be served by email on all parties of record in STB Docket No. NOR 42173. 

/s/ Michael L. Rosenthal 
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CAROLYN F' CORWIN 

BY HAND 

. 
COVINGTON & B URLING 

P[P.,,N · L V"N A AV' NUC N W 

PO BOlo. 7!36e 

W"SHINGTON DC 20044 7566 

12021 662-6000 

J\:ly 24, 1997 

Office of the SecreLary 
Surfoce Transportation Board 
1925 K Street, N.W. 
Washingt.on, D.C. 201\23-0001 

LC 0,.1' L 0 NQult 

CUIIZOti 'lt•U T 

1.. .:io,.""' -.e., 
0,0.•..0 

TC l- 44 - !la 
,A(:MV C •• ~3 0 

Re: Docket No. NOR- 42 0 06, Omaha Public Power 
District v. Union Pacific R ilroad Companv 

Dear Sir or Madam: 

Enclosed tor filing in the above-referenced docket are 
an original and 10 copies o~ UP's Motion to Compel Production of 
Documents. Also enclosed is a 3.5-inch diskette containing the ple ding 1n WordPerfect 5.1 format, which is capable of being 
read by WordPerfect for Win ows 7.0. A copy of the pleading has 
been ~ervea on counsel for complainant. 

Plese file-stamp thP enclosed copy of the pleading and 
retuin it to our messenger. 

Thank you for you:c assistcnce. 

Sincerely yours, 

Carolyn F. Corwin 

Enclosures 

cc : Thomas W. Wilcox, Esq. 

',JUI 2 5 1997 

Part ol 
Pvb ic Record 

_ _I 
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O~A PUBLIC POWER DISTRICT, 

Con,plainant, 

v. 

UNION PACIFIC k.~ILROAD COMPANY, 

Def~ndar.t . 

------------------

_..,,, "TflEP.E.0 -'-7 ( ~ () 71 '( 
• \ • • • Ott1Ci ot 1r.o Secretaty 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. 

UP'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
Defe!1dant Union Pacific R ilro d Company ("UP") 

hereby moves to compel proctuction of documents from Complainant 

Omaha Public Power District ("OPPD") pursuanc to 49 C. F.R. 

1114.3l(a). In this proceeding, OPPD challenges the charye the 

Burlington Northern & Santa Fe Railway ("BNSF") pays co UP for 

s witching BNSF's coal traffic at OPPn's North "7naha Power Station 

("NOPS") facility . Although UP serves the NOPS facility and has 

cracks runnina close to OPPD's NebrasY City power plant (located 

approximately 45 miles south of c►.e NOPS facility), OPPD con­

tracts wicr. BNSF co carry coc: from the Powder River Basin co 

both :acilicies. UP han~les only the s witching of BNSF cars over 

a five-mile segment vf crack ac the NOPS facility. 

OPPD nas declined co provide documents relating co the 

movement ~r coal from origin to its planes. le has also refused 

to prJduce documents regarding the subJeccs of possible build-
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outs from OPPD facilities and purchase of lines serving those 

facilities. The individual discovery requests at issue are 

reproduced in Parts I and II below.· 

As discussed below, both categories of disputed docu­

ments at<:! relevant to the key issue of market dominance. 2 The 

Board cannot proceed to determine the reasonableness of any rate 

unless it concludes that the railroad has market ciominance with 

respect to the transportation to which the rate applies. See 4S 

U.S.C. § 1070l(d) (1). Here, the actual transportation in 

question 1s ::he movement of coal from origin to destination, not 

transportacion over a very short segment of cha:: movement. The 

Board must determine whether market forces effectively constrain 

U?'s switch charge for OPPD's coal ::raffic. If UP cannot obtain 

A copy of OPPD's responses to UP"s first set of 
aisccve·ry requests is attached here::o as Exhibi:: 1. At issue in 
Lh1s motion are OPPD's responses ::o Reques:s Nos. l, 2, 3, 6, 7, 
10, 12, 13, and 27. On July 22, 1997, thf; parties conferred 
1·egard1:19 OPPJ' s failure to produce documents responsive co the 
requests nc issue. ~he parties were unable to resolve their 
differe~ces on the matters discussed below. 

UP will shortly tile a motion to dismiss arguing that 
OPPD cannot puisue a challer.ge to UP's swltch charge because (1) 
the traffic subject to the charge moves pursuant to contract and 
1s therefore not ~ichin the Board's jur1sdict1on; (2) the switch 
charge 1s not. a rate paid by OPPD, out merely a cost incurred by 
5XSF, and the rate paid by OPPD to SNSF, including any component 
of 1t reflect1r.g a pass-through of the switch charge, 1s a matter 
entirely between BNSF ana OPP□; and \ 3 even 1f tte switching 
chnrge is viewed as a rate paid by OPPD, it is merely one factor 
1n a through rate and may not be challenged separately from the 
chrouoh rate. However, the 3oard nas made clear cha:: a rate 
chall;nae should oroceed even when a motion to dismiss has been 
filed. -I~ is the~efore impor::an:: that UP obtain the requested 
d1scoverv so that it is :n a position co lic1gate the complaint 
as ic has been pleaded. 
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OPPD documents regarding all aspects of che mdrket conditions 

relating to the transporta ion of OPPD's coal and the 

alternatives vnilable co OPPn, UP will be seriously hampered in 

its ability to oemonstrate that it lacks market dominance. 

As UP will need relevant documents 1n order to conduce 

efficient depositions of OPPO's witn~sses, and as the period 

allcwed for discover}• u:1der the Bo ro' s rules ends September 3, 

UP is requesting an expedited decision on chis motion ond an 

order that OPPD produce responsive documents by August 12, 1997 

at the latest:. 

I. OPPD SHOULD BE COMPELLED TO PRODUCE DOCUMENTS REGARDING 
MARKET CONDITIONS RELATING TO MOVEMENT OF COAL TO ITS 
FACILITIES 

The Board should require OPPD to produce cert in 

categories of documents reg rain~ market conditions rel ting to 

movcnient of coal to OPPD' s plants. Each of the requests t issue 

is unobJect1on hle nd c 11s for highly relevant information. 

UP' s Fi1·st Set of Discovery Requests includes requests 

for he tollow1ng categories of docu~ents: 

( ) All contracts entP.red into since January 1, 1980 

for the transportation of col to NOPS nd 11 mend-ents 

thereof, and all documents relating co the competition or bidding 

for or negotiation of such contrncts and amendments (Request 

No. l ; 
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(b) All documents relating to the competition or 
bidding ~~tween railroads for NOPS traffic chat led to caner ct 
ICC-BN-C-2205 (Request No. 2); 

(c) All contracts entered into since Janu ry l, 1980 
for the transportation of coal to complainant's Nebr ska City 
plant nd ell amendments thereof, nd 11 documents rel ting to 
the competition or bidding for or negotiation of su~h contr cts 
and amendments (Requesc No. 3); 

(d) With respect to the r 11 transportation of coal to 
'OPS since UP began serving NOPS, p yt?:ents made toe ch 1 il 

carrier for such transportation during e ch calend r qu rter to 
date, nd the rte or r ces 1n effect during the quarter (Requ st 
'o. 6 

(e) w\1th respect to the rail t1· nsportation of coal to 
OPPD' s l\ebraska City pl nt, payments made to each ra.tl c rr1e:r: 
for such er nsportation during each calendar year o dace, nd 
the t te or r,tes in effec~ during the quarter (Request No. 7); 

nd 

(f) All documents relating to the possible tr ~sport -
tion of col to NOPS from ny O11g1n by a llne-havl rail carrier 
ocher than BNSF (Request No. 10). 

OPPD h s decHned to produce these documents, 1n each 
case sserting obJec ions b sed on relevance, overbreadth and 
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burden. 3 OPPD c:lso objects to production on the basis that some 

of the documents nre confiaential and may noc be produced without 

BNSF's permission, and on the basis that OPPD sh0uld not be 

required to produce documents dated prior to January 1, 1985. 

The documents in question are clearly relevant co the 

issues in this proceeding. \s noted above, the threshold Jur1s­

ciictional issue tn this coal rate challenge is whether UP 

possesses market dominnnce ~ith respect to the transportation 1n 

question. Paragraph 12 of OPPD's complaint alleges that "UP 

possesses 'market dominance' over Complainant's conl traffic." 

UP aisputes this allegation and will seek to show thnt its 

charqes are constrained by market forces. 4 Information on the 

bidding for OPPD's conl traffic, Lhe tetms of contracts OPPD 

actually entered into, the amounts OPPD hc1.s paid for transporta­

tion of its coal, and other information on OPPD"s alternatives 

As indicated in ics responses, in connection with 
Requests Nos. 1, 2 and 3, OPPD has agreed co prod~ce only che 
single section of its currer1c contract with BNSF -- the section 
that governs payment of the UP switch charge -- and any documents 
related to negotincion of that s~ction . It has redacted the 
remainder of the contrnct. In response to Requests Nos. 6 and 
7, OPPD has agreed to produce only responsive informacion rele­
vant to the switching movement and information on routes and 
trains for ocher line-haul movements. le has refused to prod~ce 
information responsive to Requests G(b) and (c) and ?(al and (b) 
wj~h respect to any line-haul movements of coal to its 
f«c1l.ities. 

4 Indeed, it 1s diffic~lt to imagine that UP could be 
tound to possess market dominance with respect to the transporta­
tion of OPPD's coal when it is BNSF, not UP, which, in vigorous 
competitive bidding in 1985-86, won the contract, which continues 
in effect todny, tor the cransporcac1on of coal from the Powder 
River Basin to OPPD's facilities. 
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for movement of its conl is obviously relevanc. co whee.her UP 

possesses market dominance as to thqt t~ffic. 

OPPD presumably will argue thnt it is challenaing only 

the charge UP ssesses for switching BNSF cars co OPPD, and thac. 

che requested documents relac.e to the line-haul coal movement, 

noc to the switch movement. See, !L.E..:., OPPD's Response ~o 

Req1,cst No . 10. Even if OPPD were entitled to pursue a challenge 

to UP's switch charge separate from the through rnte ( no we 

shall show in our motion to dismiss that it is not), it cannot 

confine the market <lom1nnnce inquiry so nnrrowly. In order co 

determine whether UP has market iominnnce with respect to any 

aspect of the trnnsportntion of OPPD' s coal, the Boe rd nmsc 

consider the alternatives available to OPPD and the leve~ge it 

is able to exert in its relationship with UP. UP is entitled to 

investiga_e all aspects of this relationship, inclu·ing the 

or1gin-to-dest1r.ac.ion competition bet.,,,.een UP and BNSF thnt OPPD 

enJoys ~teach of its plants and the terms on which BNSF won the 

cont1~ct for the transportation of OPPD's coal. 

The Interstate Commerce Commission previously required 
production of documents regar ing line-haul al~ernacives in the 
context of a challenge co a switch charge. In a proceeding 
involving a s ... ·itch charge asse&sed by Southern Pacific. the 
Cowmission held that SP was entitled to discovery of line-haul 
information concerning the craffi= lt s witched. No. 40178 (Sub­
Nos 1, 2, 3 , SP/ssw Sw1cch1na Charaes on Carloadd of Grain at 
Kans sci y, Rec1orocal swicching Charges, Sou~hern Pacific 
.§.yst;em, sw1tch1ng charoes , Inclµs10O of Ad l,tional carriers,. 
Etc 1 • Decision served 0cc. 17, 1989, p. 2. The Commission 
recoanized that SP needed such discovery in order to show thRt 
th i; were effecc1ve constraints on its switch fees . .IJL_ 
L1Kew·se, 1nrormation on OPPD's contracts for the line-haul 
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Ir1 fncc, OPPD's initial production of documents appears 

to reflect a recognition that documents concerning line-haul 

movements are relev.mc. ~lhile it has redncted, or failed to 

produce, all documents relating to the current BNSF contract 

(except for the short section of the contract rel.ting to the UP 

switching charge), OPPD has produced a number of documents 

reflecting BNSF bids and contracts for individual line-n~ul 

movements of OPPD trnffic in the first part of the 1980s, before 

it enteren into the current contract. This selective production 

suggests that OPPD is prepared to produce s~me documents relating 

to line-haul movements, but only those chat are consistent with 

its litigation interests. 

OPPD may also argue ~hat documents regarding transpor­

tation of coal to its Nebraska City pldnt are not relevant 

because it challenges only the switch charge at the NOPS 

facil1t11 • However, the same railroads (ENSF and UP) are 

comp~t1tors for OPPD's traffic at both fnc1l1c1es, and OPPD's 

alternatives for transportation of coal co Nebraska City clearly 

con~ribute to its overall leverage in 1cs dealings with UP. 

Thus, documents 1elating to Nebraska City are likely to be 

relevant to UP's argument that 1t 1~:ks market dominance. It 1s 

particularly important that OPPD be 1equ1red to produce these 

ocuments, because UP h s ~he burden of producing evidence 

movement of its coal and the negotiations le ding up to those 
contr3cts will help to establish that there are etfect1ve con­
straints on th arrount UP can churge for switching a: NOPS. 
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re r ing th x1st nee of geogr phlc comp t1t1on 1n 1 a 1n1t1 l 
ev1dent1 ry filing. UP will w nt to show th t OPPD ha the 

b1li }' o shift production o 

comp ting t: uho d. Docum nts :t: a r ·in ti: nsporc cion of co l 

cc the Nebr sk City f cil1ty ,r most likely ~o yield ouch 

e" 1 nee. 

OPPD' ob ct1ons on 91ound och r th n rel v nee r 
lso without m r1t. The t quest c 1ooue re cl dr nd 

focu ed, nd OPPD should b bl o loe t. h r levnn files 

1espons co h requ ts 
without s~gn1fic nt "1ff1culcy. While 

ml}' r QUll'. h production of 1 n1f1e nt nu~b 1 o. doe~mencs, 
t us is bee u the subJ ct of rn rket om1n nee h s bro a 

scop UP h s a sc1ong n ea fo1 such document 1n ord 1 

to h lp ~onst1uct it ma:t:ke dom1n nee f n e, h r u ots 
cannot b s eith 1 ov rly bro d or unduly but Pnsorn 

Th Bo :t:d h ulo or er p:t:oduet1 n f th oeurr..,.nts. 

in this 
In view ol the proteec1v nte1ed 

th str n ed for che r quest d1seov-
k1nd, th 1s nob s1 tor obJ -t10ns 
y. The uesta for contt cts n rel t d 

co 19 O r ust1.i din v1 w of th long 
col tt nsport t1on contr ct , 1ncludina 
.1 cont I ct w1 th BNSF. r-:oreovcr, cumente 

1980 to ~he present woul provid more 
c ~- 1c1 l velop~ nts during th pose-
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I! . OPPD SHOULD BE CO!'-~PELLEO T-0 PRODUCE DOCUMENTS RELATIN:; TO 
POTENTIAL BUILD-OUT OR LINE PURCHASE orTIONS AVAILABLE TO IT 

Th Bo 1d should lso r quire production of s verol 

c te~ot1es o~ docum nts r 1 ting to options OPPD y h v to 

buil • out to noth r r ilro d or to purch se th lin UP use to 

switch c rs t the NOPS f r1l1ty. Such ocumenta re highly 

rel v nt to th q.1 stion of market domin nee, nd the t quests 

re OLhel"WiS uncbj Ctlon bl . 

UP s First Set of D1scov ty Requests eeks th 

follo~1ng c tegor s of ·ocu~ents. 

Docu, nts 1 l ,ting to possibl bu1l -in/build-
out to~ •ops to lh lines of B~SF Regu st No. ; 

b Docum nts I 1 ting to th propos d build out from 

OPPD's ebr sk City pl nt Request No. 12 , 

c Docum nts t l cina to possible purch se by OPPD 

fr~~ BNSF ot BNSF' line to OPPD's •ebr sk City pl nt Requ st 

No. 13 ; 

Docu~ nts 1 l ting to th possibl pu1ch s of, or 

bt 1n1na of r ck rights ov r, UP's l1ne s rving PS 

Requ t No. 3; nd 

All stu~ies, repo1t or n lyses of r 11 bu1l ·-out 

costs ner lly R quest No. 27 . 

0 p i:-J ct to ch of th s r quest on th ground of 

un·u burd n no, xc pt in the cs of Request No. 8, on the 
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round o~ rul v nee. OPPD ss rts th tit h s loc tea no 

cum nts r ons1v to R uest 'os. nd 23. 

Do um nts 1eo 1 1nq possible builo out 01 l1n 

pu1ch se oppo:t unity by this v 1y sh1pp r te h1ohly :t l V nt to 

th is ue of 1,;;h th t UP possess s nu: rk t o:n1n nc with r sp ct 

to OPPD's co l tr ffic. If OPPD could nd woul • 1n th vent lt 

foun UP' s 'AltCh f exc s1ve, builo out :tom OPS to BNSF'e 

l1n • or put h 01 obt in t:i: ck C rlQht on UP'S r ck s 1v1ng 

OPS, hi ~ uld t n to h w th t UP l ck ~ rk t om1n nc 

to th NOPS tl ftlC'. Requ ts Nos. 12 n 13 k l"O UCtlOn of 

dOCU"' nts r 1 t1no to conei r t1.on of both buil out na 

l1n t OPPD'R ne tl:y ' br sk City pl nt. Such 

OCUtr. nts llk ly to eh 11. h on h op .. ono curt· ntly 

V 1 l:1bl to PFO t ltS ' PS f 1lity n on h w OPP woul 

V .. u t n ton thos pt:1.ono 

R .u t ' . 12 t l tc to OPPO' c1sion 1n the 19 Os 

t llul ut to UP l1n 1t N br sk City pl nt 1n ordc1 to 

O C 81d l 
pr 1 d r 

r u ny 
prior 

OPPD's obj Ct1ons 
spons n th1 

cu"' nt respon­
uild- ut th t 

ff1cult to u t no ·ny OPPD ul no 
to sts. I OPPD t1uly b liev 

w un n high n th~ it w s b 1no 
it wou a p bly h ve cng gea 1r oo~ 

p 1bl bu .. l to BNSF, th pur h 6 of 
OPS, 01 r got ~1on of t:t ck g 11 hts ov r 
, ·p pts h r pt s nt t10n of PPD s 
h . C ts Xl t. 
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bt 1n t .... o t 1 .. :r:o c ~P t1t1on fo:r: th t f c1l1tv. R u at 

N. l rel ts to OPPD's poos1bl of BNSF's lin s 1vin 

OPPD's Nebr k C1 y pl nt. Both 1 qu ts 1nvolv s rious n 

a cona ell ubl1c1z . effott by OPPD to in 8 lVlC by 

:t 11:t. ► o 1ts • b1 sk C1 y pl n ly 

5 mils s01th of .h 'OPS f c1l1ty. OPPD obt in ICC pprov l 

~ Fin nc tor 

Exe pt1on 

1 n f th ptopose bu1l ou l1n 

~ Jo. Oir~bo Public Po~e; D1st1icc 

1n Otoe county....NE, o c101on s rv 

conptrucc.100 
r 30, 

l R potts in h public pr a 1na1c t th t BNSF ul im t ly 

to 11 OPPD its lln rv n h N City pl nt, nd 

th th bu1 out 1 n .... r s t l Ev1 n h OPPD 

i: 9 r d u nd 11n ot h 1n urr.b nt 

l: h r :a. l t t".'. n f t r 1lr a rvic t 

its N City nt, Vl how OPPO w nt 

t: r ctin n tho opt1ons, l C rt 1nly 

to h qu ion ""~ th r OPPD coul n .,..oul t. k 

l!"'l l .. p 11 t p• b1l1t~• to 1 h r s t th • PS 

f l 'l • 

t. 
. r 8 n lys of r- 11 b il out 

t 1 1 1 V nt t h th r bu1l Ut f:om 

th f y bl l r b} OPPD 8 

f u l t h C on ny t 

th lWl X :.Ci in C nn ct.ion with h 'OPS 

t f 
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Th 1 1 nob sis tor ob) ct1ons b s don cv rbr th 

01 bu:r: n. E ch of R qu ate Nos. 12, l n 27 C 11 f01 

U"' n son OlSC:Z: t ubj c Th d ocum nts shoul · 

b sy to locute. OPPD houl b to p1ov1 th 

ocum nts n u st10n. 

Ill. AN EXPEDITED DECISIO, IS NEEDED SO THAT DEPOSITION 
DISCOVERY MAY PROCEED 

UP t: qu t n xp dlt. c1 1On on th1 ~ t1on to 

ore l 1n v1 w of th l1m1 d p r10 pi v1d fo:r conduc of 

l COV ry. 

C.F.R. 

S pt -b r 

for h 

UP 
, ... 

h V 

1 n u 

,. ty pro 

F 1 .. 

p It 

y 

n :r: th Bo 1 ·' s 1 oc u:r: l h ul s OU ln 

llll 1 cov ry 1n th s ca n,uat b cornpl t • by 

or 

UP n s not1ced o 1t.1ona o nu"' r f OPPD 

ts bet.., n Au u 19 n S pt ~b t 2. In Ot r 

0 rn n1na ul, it ill b 1 i r nt. fo:z: 

cu nt r 1 tln 

Au U t. In 10 l 0 

1n nc 1e us 

h1a ch ul , LP's 

ct n by tly Au u t, n OPPO mu t 

w1 h ny 01 r to UC ocu nta. 

co...:cL!JSION 
u s► a N l, 2, 3 1, 1 , 12, l , n 7 of UP's 

VI)' R q e ts f r cu"' nte h .. r 

0 the l Su of~ 1k t 

1 n 06, th s u- nt ~ ul 

rly 1n v w f their 1 por nc 

Th Ot.1 n 1 ah u. b 

PPD h 8 not. 

un ul} bur n 

o UP' 
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shoul be orde!e ::o p!'"od ·ce iespor.s1.ve ctoccments no later than 
August 12, 1997. 

July 24, 1997 

Respectfully 5ubmitted, 

ARVID E.·ROACH 11 
CAROLYN F. CORWIN 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Eox 7566 
Washi~gton, D.C. 20044-7566 
(202) 662-6000 

JA.Jl.1ES V. DOLAN 
LOUISE A. RINN 
Uni.on Pacific Ra1lroao Company 
1416 Dodg~ Street 
Omaha, Nebraska 68179 

402 2-,1-4227 

Attorneys for DefendRnt Union 
Pac1f1c Railroad Company 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

) 

OMAHA PUBLIC POWER DISTRICT, ) 
) 

Complainant, ) 
) 

V. ) 

) 

UNION PACIFIC RAILROAD COMPANY) 
) 

Defendant. ) 
) 

Docket No. NOR-42006 

COMPLAINANT'S OBJECTIONS AND RESPONSES TO 

UP'S FIRST SET OF DISCOVERY REQUESTS 

EXHIBIT 1 

Complainant Omaha Public Power District ("OPPD") hereby responds to 

Defendant Union Pacific Railroad Company's ("UP") First Set of Oiscovery 

Requests. served on OPPD by UP on June 27, 1997. 

Generally Applicable Responses 

1. OPPD has conducted a reasonable search of its files for documents responsive 

to UP' s document requests. Subject to the general and specific objections hereinafter 

set forth, all responsive documents either have been produced or will be produced in 

the near future by making such materials available for inspection and copying by {JP 

at the offices of OPPD's undersigned \Vashington counsel. Copies of all materials 
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will be provided upon payment of duplication costs. 

2. Certain infonnation and documents ,..esponsive to UP's interrogatories and 

document requests are confidential and commercially sensitive. To the extent such 

infonnation and documents are produced is this proceeding, OPPD will produce such 

information and documents upon the Surface Transportation Board's approval of the 

protective order jointly submitted by the parties on July 8, 1997. 

3. OPPD does not object to UP's election to forego supplying verifications for its 

answers to OPPD's interrogatories, and has similarly not supplied verifications for 

the written answers to UP' s requests provided herein. OPPD concurs that the parties 

may discuss the need for verification of individual responses, as appropriate. 

General Objections 

Each of the responses to individual interrogatories and document requests 

posed by UP set forth below are subject to the following general objections. These 

general objections 3.pply and are in additi~n to the specific objections to each of UP' s 

individual requests. 

1. OPPD obJects to the production of documents which are and information which 

is subject to the attorney-client privilege. 

2. OPPD objects to the production of documents which are and information which 

2 
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1s subject to the work product doctrine. 

3 OPPD objects to the production of documents which are and infonnation which 

is in the possession and control of UP. 

4. OPPD objects to the production of documents which are or information which 

is readily obtainable from public sources, in particular the Surface Transportation 

Board and from publications in general circulation. 

5. CPPD objects to the production of documents which are or information which 

is related to settlement discussions between the parties or to negotiations between 

OPPD. BNSF and UP regarding transportation arrangements to succeed ICC BN-C-

2205. 

6. OPPD objects to the definitions of "identify" and "relating to" as being 

o\;erbroad and unduly burdensome. 

7. OPPD objects to UP's interrogatories and document requests to the extent they 

seek the producuon of documents dated prior to January 1, 1985. 

Request No. 1 

Responses to Individual Interrogatories 

and Document Production Requests 

Produce all contracts entered into since January 1, 1980 for the transportation 

of coal to NOPS and all amendments thereof, and all documents relating to the 

3 
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competition or bidding for or negotiation of such contracts and amendments. 

Response 

OPPD objects to this request to the extent it is not reasonably calculated to 

lead to the discovery of evidence which is admi~sible in this proceeding. OPPD also 

objects to this request to the extent it is vague and unduly burdensome. OFPD also 

objects to this request because it would require the disclosure to UP and/or its counsel 

of confidential contract provisions that have no bearing on the issues presented in this 

proceeding and that would require the permission ofBNSF prior to disclosure. OPPD 

also objects to this request to the extent it seeks documents dated prior to January 1, 

1985. Subject to these objections, OPPD is producing or will in the near future 

produce to defendant the ~cction of ICC-BN-C-2205 governing the payment of the 

charge assessed by UP under Tariff UP 8005-D (item 3650) for moving trains from 

UP's interchange with BNSF in Omaha to NOPS, as well as documents related to the 

negotiation of that section. Moreover, OPPD stands ready to meet with UP counsel 

to discuss a mctually acceptable means by which to narrow UP' s Request No. 1 to 

accommodate the interests and concerns of both parties. 

4 
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Request No. 2 

All documents relating to the competition or bidding between railroads for 

NOPS traffic that led to contract ICC-BN-C-2205. 

Response 

See Response to Request No. l 

Request No. 3 

Produce all contracts entered into since January 1, 1980 for the transponation 

of coal co complainant's Nebraska City phnt and all amendments thereof, and all 

documents relating to the competition or bidding for or negotiation of such contracts 

and amendments. 

Response 

See Response to Request No. I 

Request No. 4 

Has complainant at any time paid a switch fee directly to defendant for the 

delivery of coal traffic to NOPS" If your response is "yes," produce all documents 

relaung co such payments. 

5 
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Response 

OPPD objects to Request o. 4 to the extent it is overbroad. Subject to this 

objection, a reasonable search of OPPD's files does not indicate that OPPD has 

directly paid UP the switch charge assessed in Tariff UP 8005-D (item 3650). 

Request No. 5 

Produce all documents since defendant began serving NOPS relating to 

defendant's switch fee for the delivery of coal to NOPS, including but not limil.~d 

to. 

(a) all communications with BNSF concerning the amount of suc-h fee,. 

BNSF's absorption in whole 01 in part of such fees, payments by complainant to 

BNSF to defray in whole or in part BNSF's costs of paying such fees, the effect of 

such fees on the rate to oe charged by BNSF, or other matters regarding such fee:;, 

(b) all tariffs setting forth such fees; 

(c) any other documents evidencing or discussing the amount of such fees~ 

(d) documents evidencing or discussing BNSF's absorption in whole or m 

part of such fees; 

(e) documents evidencing or discussing payments by complainant to BNSF 

to defray m whol~ or in part BNSF's costs of paying such fees; and 

(f) all studies, reports or analyses regarding such fees. 

6 
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Response 

OPPD objects to Request No. 5 to the extent it is, vague, overbroad and unduly 

burdensome, and is not reasonably calculated to lead to the discovery of admissible 

evidence. Subject to these obje.:tions, OPPD is producing or will in the near future 

produce to UP documents responsive to this request. 

Request No. 6 

With respect to the rail transportation of coal to NOPS since defendant began 

serving NOPS, please provide, for each calendar quarter to date, 

(a) each route used; 

(b) the total dollar amount of payments made to each rail carrier for such 
transportation during the quarter: 

(c) the rate or rates in effect during the quarter; and 

(d) the number of trains, cars and net tons of coal received during the 
quarter. 

Response 

OPPD objects to Request No. 6 to the extent it is vague, overbroad, unduly 

burdensome and is not reasonably calculated to lead to the discovery of admissible 

evidence. OPPD also objects to the extent this request would require the disclosure 

of confidential contract information that is irrelevant to the issues presented by 

7 
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OPPD's Complaint, and that would require the permission of BNSF prior to 

disclosure. Subject to the foregoing, OPPD is producing or \I/ill in the near ft.ture 

produce documents responsive to subparagraphs 6(a) througl. (d) for the movement 

of OPPD's coal by UP from the Omaha Interchange to OPS, and for 6(a) and (d) for 

the movement of OPPD's coal from ongin mines to the Omaha Interchange. 

Furthermore, in response to 6(a), coal trains destined for NOPS uavel from mines in 

the Po\.\-der River Basin to Alliance, NE; to Lincoln, NE; to Omaha, 1E (BN' s 

Gibson Yard); where they are switched by UP to NOPS. 

Request No. 7 

With respect to the rail transportation of coal to complainant's Nebraska C'1ty 

plant, please provide, for each calendar quarter from January 1. 1980 to date, 

(a) the total dollar amount of payments made to each rail carrier for such 
transportation during the quarter: 

(b) the rate or rates m effect during the quarter: and 

(c) the numbe1 of trams. cars and net tons of coal received during the 
quarter. 

p.esponse 

OPPD obJects to Request No. 7 to the extent it is vague, overbroad, unduly 

burdensome and 1s not reasonably calculated to lead to the discovery of admissible 

8 
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evidence. OPPD also obJects to the extent this request would require the disclo ure 

of confidential contract infonnation that 1s irrelevant to the issues presented by 

OPPD's Complaint, and that would require the pemussion of BNSF pnor to 

disclosure. Subject to these obJecllons, OPPD 1s producing or will in the near future 

produce documents responsive to 7(c). 

Request No. 8 

All documents relating to a possible build-in1':>u1ld-out from NOPS to the lines 

or B SF. including but not limited to: 

(a) all comrnunicatk,;1s with BNSF regarding such a po · 1ble build-in/build-

out; and 

{b) all documents regarding the cost, feas1b,lity. or effectiveness as a 

competitive constraint on rail rates of such a possible build-in/bu1ld-,1ut. 

Response 

OPPD objects to Request No. 8 to the extent it is vague and unduly 

burdensome. Subject to these objections. OPPD responds that an initial review of 1t5 

files indicates that there arc no documents responsive to llus request. 

Request ~o. 9 

All documents, without regard to date, relating to the construction of track to 

9 
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connect NOPS to defendant in the 1970s, mcluding but not limJted to documents 

regarding: 

(a} anticipated avings from such construcuon: 

(b) the cost, feasibility, or effectiveness as a compeut1ve constraint on 

rail rlte of such construcuon: and 

(c) who contributed what amounts to the cost of such con truct1on. 

Response 

OPPD objects to Request No. 9 to the extent it is overbroad. unduly 

burdensome. and is not reasonably calculated to lead to the d1scovery of admis 1ble 

e\-1dence. A determination of whether any documents responsive to thi request are 

in OPPD's files would require a substantial amount of time and energy. a this 

reque_t on it face covers documents which are nearly 30 years old. Prior to making 

such a search. OPPD requests that UP provide OPPD with an e,cplanation of the 

purported relevance and need for such materials in this proceeding. 

Request No 10 

All documents relating to the possible transportation of coal to 'OPS from any 

origin by a line-haul rail carrier other than BNSF 

~esponse 

OPPD objects to Reque ·t No 10 to the e:<tent it eeks infonnation which i not 

10 
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reasonably calcularrd to lead to the discovery of admissible evidence. This request 

i also vague and repetitive in that it seeks informauon covered by previous reque~ts. 

Whether there is or ht-s been competition between BNSF and UP (or other earners) 

for the movement of OPPD's traffic from origin mines to the Omaha Interchange for 

final ddt\ ery to NOPS 1s not a disputed issue m this ca!>e. 

Request No. 11 

All documents relating to any possible transportation of coal to OPS 

invohmg \\ater, truck, conveyor belt or.other non-rail modes. 

Response 

OPPD objects to Request No. 11 to the extent it is undt:ly burdensome. 

Subject to this objection. OPPD responds that an initial review of 1l files indic· ... ces 

that there are no documents responsive to this request. 

Request o. 12 

All documents relating to the proposed build-out from complainant's Nebraska 

City plant. 

Respon e 

OPPD objects to Request No. 12 to the e:<tent it is vague, overbroad, and 

l1 
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unduly burdensome. OPPD also objects to this request to the extent it seeks 

information which is not reasonably calculated to lead to the discovery of admissible 

evidence. OPPD also objects to the extent this request seeks information that is the 

subject of ongoing confidential negotiations between OPPD and BNSF. 

Request No. 13 

All documents relating to the possible purchase by complainant from BNSF of 

BNSF's line to complainant's Nebraska City plant. 

Response 

OPPD objects to Req11~st No. 13 to the extent it is vague, overbroad, and 

unduly burdensome. OPPD also objects to this request to the extent it seeks 

information which is not reasonably calculated to lead to the discovery of admissible 

evidence. OPPD also objects to the extent this request seeks information that is the 

subject of ongoing confidential negotiations between OPPD and BNSF. 

Request No. 14 

What is the anticipated life of NOPS? State the basis for your answer. 

including but not limited to am1ual output projections. Produce all documents 

relating to the anticipated life of NOPS and its projected output. 

12 
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Response 

OPPD objects to Request No. 14 to the extent it is vague and overbroad. 

Subject to these objections, OPPD responds that the useful life of NOPS extends at 

least until 2016. OPPD is providing or will produce in the near future materials 

responsive to this request. 

Request No. 15 

If complainant contends that a different cost of capital than the railroad 

industry cost of capital should have been used for the development of stand-alone 

costs in this case, state: 

(a) what cost of capital complainant contends should be used; 

(b) the basis for co:nplainant's contention; and 

(c) the cost of capital of complainant. 

Produce all documents relating to these subjects. 

Response 

OPPD objects to Request No. 15 to the extent it is vague, particularly the use 

of the term "the railroad industry cost of capital." S11bject to this objection, OPPD 

states that it is currently evaluating the options available regarding the cost of capital 

applicable in a stand-alone cost presentation pursuant to the Interstate Commerce 

13 
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Commission's decision served September 3, 1985 in Ex Parte No. 347 (Sub-No. 1), 

Coal Rate Guidelines - Nationwide. 

Request No. 16 

State, by non-coal generation source, the amount of power generated by 

complainant from non-coal sources in each year since 1979 and projected to be 

generated in each year in the future for which complainant has made projections, and 

the cost of such power. Produce all documents relating to projections by any person 

of future generation of power by complainant from non-coal sources, and the cost of 

such power, and all documents relating to the feasibility and potential benefits of, or 

any plans for, such generation of power from non-coal sources. 

Response 

OPPD objects to Request No. 16 to the extent it is overbroad, and unduly 

burdenso11e. Subject to these objections, OPPD is producing or will produce in the 

near future documents responsive to this request. 

Request No. ! 7 

State, by seUer, the amount of power purchased by complainant in each year 

since 1979 and projected to be purchased in each year in the future for which 

14 
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complainant has made projections. and the cost of such power. Produce all 

documents relating to projections by any person of future purchases of power by 

complainant, and the cost of such power, and all documents relatmg to the feasibility 

and potential benefits of, or any plans for, such purchases. 

Response 

OPPD objects to Request No. 17 to the extent it is overbroad, and unduly 

burdensome. Subject to these objections, OPPD is producing or will produce in the 

near future documents responsive to this request. 

Request No. 18 

Sc:1te, by purchaser, the amount of power sold by complainant to other power 

producers or to power wholesalers in each year since 1979 and projected to be sold 

to such persons in each year in the future for which complainant has made 

pro3ections, and the price of such power. Produce all documents relating to 

projections by any person of future such sales of power by complainant, and the cost 

of such power, and all documents relating to the feasibility and potential benefits of, 

or any plans for, such sales. 

Response 

OPPD objects to Request No. 18 to the extent it is overbroad, and unduly 

15 
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burdensome. Subject to these objections OPPD is producing or will produce in the 

near future documents responsive to this request. 

Request No. 19 

Produce all documents relating to whether to increase power output at one of 

complainant's plants and decrease it at another, and to the feasibility and potential 

benefits of, or any plans for, doing so, including but not limited to documents relating 

to the potential effect of such decisions on rail rates or negotiations concerning rail 

rates. 

Response 

OPPD objects to Request No. 19 to the extent it is vague, overbroad, and 

unduly burdensome. Subject to these objections, OPPD responds that an initial 

review of its files indicates that there are no documents responsive to this request. 

Request No. 20 

Produce OPPD's 1997 Integrated RP.source Plan, and all similar plans. 

16 
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Response 

OPPD objects to Request No. 20 as vague and overbroad through its use of the 

term "all similar plans." Subject to this objection, OPPD is producing or will produce 

in the near future its 1997 Integrated Resource Plan. 

Request No. 21 

All documents relating to possible access to NOPS by a railroad other than 

defendant through construction, trackage rights, transportation in conjunction with 

a non-rail mode, ratemaking authority, o~ any other means, including but not limited 

to communications witl1 a.ny railrnad on such subject. 

Response 

OPPD objects to Request No. 21 to the extent it is vague, overbroad, and 

repetitive of previous requests. Subject to these objections, OPPD responds that an 

initial review of its files indicates that there are no <locuments responsive to this 

request 

Request No. 22 

Produce all documents evidencing or describing train movements to NOPS 

since defendant •..egan to serve NOPS. 

17 
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Response 

OPPD objects to Request No. 22 to the extent it is vague, overbroad and 

unduly burdensome. Subject to these objections, OPPD is producing or will produce 

in the near future documents responsive to this request. 

Request No. 23 

Produce all documents relating to the possible purchase of, or obtaining of 

trackage rights over, the line of defendant serving NOPS by NOPS or any other 

person. 

Response 

OPPD objects to Request No. 23 to the extent it is vague, overbroad, and 

repetitive of previous requests Subject these objections, OPPD responds that an 

initial re\ iew of its files indicates that there are no documents responsive to this 

request. 

Request No. 24 

State, for each generating plant of complainant for each year from 1985 to date. 

the plant's· 

(a) cost per kilowatt hour of generating power; 

18 
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(b) cost of fuel; 

(c) generating capacity; and 

(d) actual power generation. 

Response 

OPPD objects to Request No. 24 to the extent it is vague, overbroad and 

unduly burdensome. OPPD particularly objects to 24(b) becaus~ it vaguely requests 

"cost of fuel," which could be read to request disclosure of actual rail rates, which 

OPPD has objected to for the reasons of admissibility, relevam:e, and confidentiality 

discussed herein above. Subject to these objections, OPPD is producing or will in the 

near future produce documents responsive to this request. 

Request No. 25 

Produce ail documents relating to the possibility of reconfiguring NOPS or any 

other generating plant of complainant to utilize, in whole or in part, a different type 

of coal or a different fuel. 

Response 

OPPD objects to Request No. 25 to the extent it is vague, overbroad, and 

unduly burdensome. Subject to these objections, OPPD responds that an initial 

review of its files indicates that there are no documents responsive to this request. 

19 
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Request No. 26 

Produce, for the year 1979 to date, all fuel procurement and transportation data 

submitte<~ by or on behalf of complainant to the Federal Energy Regulatory 

Commission on Form 580, including all exhibits and attachments thereto. 

Response 

OPPD objects to Request No. 26 to the extent it is vague and overbroad. 

Subject to these objections, OPPD responds that it is a public entity that is exempt 

from filing Form 580 with the Federal Energy Regulatory Commission. 

Request No. 27 

Produce all srudies, reports or analyses of rail build-out costs. 

Response 

OPPD objects to Request No. 27 to the extent it is vague and overbroad and not 

reasonably calculated to lead to the discovery of admissible evidence. OPPD also 

objects to thls request because it merely repeats previous requests posed by UP. 

Request o. 28 

Identify the three present or former employees of complainant who are most 

20 
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familiar with the following matters: 

(a) the competition or bidding for and negotiation of contract ICC-BN-C-
2205; 

(b) the accounting records relating to complainant's payments to BNSF 
under said contract; 

(c) the computation and verification of such payments; 

(d) the accounting records relating to complainant's payments to BNSF for 
the transportation of coal to complainant's Nebraska City plant; 

(e) the computation and verification of such payments; 

(t) the physical movement of coal trains to NOPS; 

(g) any alleged payment of a switch fee directly to defendant for the delivery 
of coal traffic to NOPS; 

(h) BNSFs absorption in whole or in part of defendant's switch fee for the 
delivery of coal to NOPS; 

(i) payments by complainant to BN~F to defray in whole or in part BNSFs 
costs of paying defendant's switch fee for the delivery of coal to NOPS; 

(j) the effect of defendant's switch fee for the delivery of coal to NOPS on 
the rate to be charged by BNSF; 

(k) tariffs setting forth defendant's switch fee for the delivery 0f coal to 
NOPS; 

(l) a possible build-in/build-out from NOPS to the lines of BNSF; 

(m) the construction of track to connect NOPS to defendant in the 1970s; 

(n) the possible transportation of coal to NOPS from any origin by a line-
haul rail carrier other than BNSF; 

21 
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~o) any p0ssible transportation of coal to NOPS involving water, truck, 
conveyor belt or other non-rail modes; 

(p) the proposed build-out from complainant's Nebraska City plant; 

(q) the possible purchase by complainant from BNSF of BNSFs line to 
complainant's Nebraska City plant; 

(r) the anticipated life of NOPS: 

(s) the cost of capital of NOPS; 

(t) the generation of power by complainant from non-coal sources, and the 
cost of such power; 

(u) the purchase of power by complainant, and the cost of such power; 

(v) the sale of power by complainant to other power producers or to power 
wholesalers, and the price of such power; 

(w) whether to increase power output at one of complainant's plants and 
decrease it at another: 

(x) possible access to NOPS by a railroad other than defendant through 
construction, trackage rights, transportation in conjunction with a non-rail mode, 
ratemaking authority, or any other means; 

(y) records evidencing 0 1 describing train movements to NOPS since 
defendant began to serve NOPS; 

(z) the possible purchase of, or obtaining of trackage rights over, the lme of 
defendant serving NOPS by NOPS or any other person; 

(aa) the cost per kilowatt hour of generating power, 
cost of fuel, generating capacity, and actual power generation of each of 
complainant's generating plants; and 
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(bb) the possibility of reconfiguring NOPS or any other generating plant of 
complainant to utilize, in whole or in part, a different type of coal or a different fuel. 

Response: 

OPPD objects to individual subparagraphs of Request No. 28 to the extent they 

are vague, over broad and not reasonably calculated to lead to the discovery of 

admissible evidence. OPPD also obi,,.r.ts to this request to the extent it contemplates 

the disclosure of confidential contract infonnation which is unrelated to the issues 

presented by OPPD's complaint and would require the permission of BNSF prior to 

such disclosure. Subject to these objections, OPPD responds that the following 

persons are most familiar with the matters listed in this request: 

Dan D. Kloock - Division Manager, Fuels 

Ron T. Boro - Manager, Fossil Fuels 

David C. Dietz - Manager, System Operations 

Request No. 29 

To the extent that any person other than complainant has or has had an 

ownership interest in or entitlement to any portion of the power output of NOPS or 

any other plant of complainant, for each plant and for each year from 1979 to date 

identify that person and state the percentage of that ownership or entitlement. 
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Response 

No person other than OPPD has or has had an owner hip interest in or 

entitlement to any portion of the power output of OPS or any other plant of OPPD 

Request No. 30 

To the extent that complainr.nt has or has had a partial ownership interest in 

any generating plants operated by any o~er per ·on. for each plant and for each year 

from 1979 to date. identify that plant and state the percentage O\\-nersh1p interest. 

Response 

OPPD docs not and has not had a parJal ownership interest in any generating 

plants operated by any other person. 

July 14. 1997 

~~ 

~0~ 
Thomas "N. Wilcox 
Jeffrey 0. Moreno 
Donelan, Cleary, Wood & Maser, PC 

1100 New York Avenue, W. Suue 750 

Washington. DC 20005 
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CERTIFICATE OF SERVICE 

I hereby certify that I have on this 14th day of July, 1997, served a copy of 

the foregoing COMPLAINANT'S OBJECTIONS AND REsPONSES TO UP'S FIRST SET 

OF DISCOVERY REQUESTS by hand delivery on the following persons: 

Arvid E. Roach II, Esquire 
Carolyn F. Corwin, Esquire 

Covington & Burling 
1201 Pennsylvania Avenue, NW 
Washington, DC 20044-7566 

And also by ~acsimile and first-cl~s mail on the following persons: 

James V. Dolan, Esquire 
Louise A. Rinn, Esquire 
Union Pacific Railroad 

1416 Dodge Street 
Room 830 

Omaha, NE 68179 
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CERT PICATE OP SERVICE 

I hereby certify that on this 24th day of July, 1997, ! 

caused a copy of the foregoing Motion to Compel Production of 

Documents to be sent by messenger to: 

Thomas w. Wilcox , Esq. 
Donelan, Cleary, Wood & Maser, P.C . 
1100 New York Avenue N.W. 
State 750 
Washington, D.C. 20005 

~~{ -- ') 0~ 
----C~a-r-o~t~yn F. Corwin 
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CAROLYN F" CORWIN 

20/t 778 fl:138 

!3 '(J-i A _Q 

COVINGTON & BURL I NG 
PENN..:,YLVAN A AV(NL,( ~ W 

Po eox n~ee 
WASHINGTON 0 C 20044•7566 

12021 ee2- 6000 

r • Ca " LC Z OZ flfl2 fl l!II 

Augu'-1 19, 1997 

Office oi the Secrcl,lrY 
surfan~ Tr,m-.pon.1tion BoMd 
1<125 i,,. ",tre«:·t '- \\ . 
W,l',h1ngton, DC 204D-0001 

Re: Doc~et o. NOR-42006, Omaha Public Power 
Oii;trict v. Union Paci fic Railroad C9m an 

01.•.u Sir or \.1.1 iam: 

~c°"',uo..ouu 
C'-'•ZQilrl · •A(L1' 

.. (.._ .. lJO!,ri'tlll ·•·· 

' ' ,~ .. ~'515~ 
, . c ... wu •• ~ a o 

lndo.,ed tor 111mg in the c1bove-referenced docket are an original and 10 
c·opie, ot p •., Ft1rtlwr Motion to Compel Production ol Documents. 

\bo endo.,ed " .t 3.5-inch 01 .. kelle containing the pleading m WordPeriect 
5. 1 torm,lt, \\ hie h ,., c,1pc1ble oi bcrng read lw \VordPertect for \'\lindows 7.0. 

Plec1~P i e-,t,11np the en lo.,ed cop · oi the ple,1ding ,m,1 return it to our 
mc.,~engcr. 

Thank vou tor \ our ..1.,.,1c,tance. 

~ ~ c__:_ 

[nclo,urc~ 

C.irol) n F. Corwin 
rr=-=-- ff.tc- =---=--i I 

~" .i o! Se ~ , j 

( c: Thom,,., \V. \V,lco,, Esq. AUG 2 0 1'197 

·~ Par:c! 
l.2..1 Puo•ic R ::ord 
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, ,1tt c., cl ttio Secro,nry 

EXPEDITED CONSIDERATION RE UESTED 
\ AUC 2 0 1997; I 

BEFORE THE I I::] Pan•! { 
SUR FACE TRANS PORT AT! ~t,=· ::S~O~r+::n=:.'.'l~:P:u::~'=,c=P=;;.:xi=r:.:d=:.:-:-=::_:;J 

' 
OMAHA PUBLIC POWER DISTRICT, 

Complai:sant, 

v. 

UNION PACIFIC RAILROAD COMPANY, 

Defendar.t. . 

UP'S FURfHER MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
Defen· nt Union Pacific Railroad Company ("UP") 

hereby moves to compel production of additional documents from 

Compl inane Omaha Public Power District ("OPPD") pursuant to 

49 C.F.R. § 1114.3l(a) . On July 24, 1997, UP filed an initial 

motion to compel proouct1on of certain documents requested in 

UP's first sec of discovery requests. This further motion to 

compel seeks production of documents requested in UP's second set 

of discovery requests, served on July 25, 1997. 

UP's initial motion to compel sets out the b ckground 

facts relevant to this motion, and the Bo rd 10 respectfully 

referxed to that. discussion. Briefly, OPPD's complaint chal­

lenges the reasonableness of a switch fee UP charges to the 

OPPD filed its responses and obJections on August 11, 
1997. The part~es conferred regarding OPPD's objec~ions on 
August l~, 1997, but failed to reach agreement on the issues 
addressed in th~s motion . This mot1or. is thus timely under 
49 C.F. R. § 1114.3l(a). 



Exhibit D 
Page 3 of 45

- 2 -

Burlington Northern Santa Fe Railway {"BNSF") for switching of 

cars carrying coal to OPPD's North Omaha Power Station (''NOPS"). 

OPPD's complaint alleges (, t ~ 12) that UP has market dominance 

with respect to rhat traffic. The Board's threshold inquiry into 

the market dominance issue will encail an examination of the 

degr~e to which UP faces effective competition with respect to 

the NOPS coal traffic. 

In its initial motion to compel, UP argued that OPPD 

should be required to produce documents regarding its 

negotiations for a long-term coal cransportat1on contract and che 

contract it ultimat~ly awarded to BNSF for transporcacion of coal 

to OPPD's NOPS and Nebraska City facilities b~cause such 

documents were likely co shed light on whether UP possesses 

market dominance with respect to the OPPD traffic. UP also 

nrgued that OPPD should be compelled to produce documents 

relating co potential build-out or line purchase options 

available to it, 1nclua~ng documents relating to its decision co 

pursue similar options to gain Recess co a second railroad at its 

Nebraska City plant, again because such documents would be 

relevant co the issue of market dominance. 

In its response co UP's second sec of discovery, OPPD 

·eclines co produce additional categories of documen~s that are 

clearly relevan~ to the market domina~ce 1ssce. O?PD also 

refuses to produce documents cha~ would shed light on its cosc 

expert's views on appropriate s~and-alone cos~ ("SAC" ) 
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methodology. 2 The requests at issue (whicn are reproduced in 

Parts r, II, and III below) see~ information of pelevance to this 

proceeding, and they are neither burdensome nor obJectionable on 

any other ground. This further motion to compel, like UP's 

initial motion, should be granted. 

Because UP will begin deposing OPPD witnesses during 

the last week in August, it requests an expedited decision on 

this motion and an order that OPPD produce responsive documents 

by August 25, 1997, at the latest. 

I. OPPD SHOULD BE COMPEGLED TO PRODUCE DOCUMENTS REGARDING ITS 
PRIOR NEGOTIATIONS WITH UP AND ITS CONSIDERATION OF UP AND 
BNSF FOR TRANSPORTATION OF ITS COAl, 

UP's Second Set of Discovery Requests includes requests 

for the following categories of documents: 

(a) All documr its relating co OPPD' s negotiations wich 

UP for the transportation of coal to NOPS or any other OPPD 

cacilitv Request No. 1); and 

b All documents relating to OPPD's consideration of 

either UP or BNSF for the transportat1or. or coal to NOPS or any 

other OPPD facility (Request No. 2 . 4 

A copy of OPPD's responses and obJections to UP's 
second set of discovery requests is attached hereto as Exhibit~-

Originally, UP had hopea co begin its depositions of 
OPPD witnesses on Auous~ 19. However, OPPD advised that it was 
unable co commit co produce any of its witnesses during the week 
of Augcst lS. 

4 UP or1g1nally believed that these two requests were 
er.compnssed within Requests 1-3 of its first set o~ discovery 

(co:-it 1nued ... ) 
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The documents requested are clearly relevant to the 

qu~ction whether UP has market dominance with respect to OPPD's 

coal traffic. Documents concerning OPPD's negotiations with UP 

will help to show whether UP faces effective competition with 

respect to OPPD traffic. Even if the focus of this proceeding is 

only on the five-mile segment of UP track between NOPS ana BNSF's 

line, documents relating to OPPD's consideration of UP and BNSF 

for transportation of i~s coal should shed light on whether OPPD 

has effective compec:tive options that constrain UP's ability to 

increase its switch tee. 

OPPD's reply to UP's initial motion to compel suggests 

that it believes that the Board's uottleneck decisio,1s support 

the position that discovery touching on traffic subJect to 

contract is inappropr1~te 1n the context of a challenge c0 a 

switch fee for chat craff~~ at destination. However, the bottle­

neck decisions say nothing about th~ proper scope of discovery 1n 

a race reasonableness case. UP and other ra1lroaa appellants are 

currently challenging the Board's holding regarding its 

JUr1sd1ct1on to review separately for reasonablenesF common 

carr1et rate factors chat are combined with contract race factors 

' . .. conc1nuec 
reauesls. On further reflection, UP believed :t should pose 
ch~se additional requescs in order LO clarify chat it seeks 
1nformat:on about OPPD's dealings with UP, as well as its 
'eal:ngs Wlth ENSF. 
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for through movements. Bue whatever the merits of that 

holaing, it does not purport co govern the scope of discovery on 

the issue of market dominance in a race case. Although the Board 

lacks jurisdiction to regulate traffic under contract, a 

sliipper's concrn.ct negotiations with a railroad w::..ch resoect.: co 

the shipper's traffic, and its consideration ot compet.:itive 

options for that traffic, nre clearly relevant co whether the 

rc1il roaci has mnrkec ·ominance with respect to some or al 1 of the 

shipper's tratfic. Moreover, the Board routinely considers 

co11tract rnte levels for the purpose of determining revenues chat 

would be available to a stand-alone railroad. See. ~, 

No. 41191, West Texas Utilities Cc. v. Burlington Northern R.R., 

Decision served May 3. 1996, p. 31, aff'd, Burlington Northern 

E...Ji.,_ v. STB. 11~ F. 3d 206 (D.C. Cir. 19G7). Thus, intormation 

relating co contract movements is clearly not off limits for 

purposes of discovery 1n ra:e cases. 

See MidAmerican Eneray Co . v. STB, Nos. 97-1081, tl al. 
(Sch Cir . 

In its initial motion to compel (at pages 6-7, note 5), 
UP pointed out that production of ocuments regarding line-haul 
alternatives has previously been required 1n che context of a 
chal:enge co a s~1tch charge, citing No. 40178 (Sub-Nos. 1, 2, 
3 , SP SS\~ Switch1nc Charges on carloads of Grain .:i.t Kansas cic,Y.... 
Recinrocal Sw1tch1nc ch-roes , Southern Pac1f1c System, Switching 
Charces, Inclusion of Add1;1onal Carriers, Etc., Decision served 
0cc. :1, 1989, p. 2. Cont.rary to OPPD's argument in response, 
tne SP SSW decision supports prooucc:.ion of such documents in this 
procee·1ng. The fact. that c:.he .SPISSW proceeding involved many 
parties does noc renoer inat-'pl1cable here the Comm1ss1on's 
conclusion that informac1on abo~t linehaul movements can shed 
!ight on the existence of effec~1ve competitive alcernac1ves. 

(continued ... ) 
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I!. OPPD SHOULD BE COMPELLED TO PRODUCE DOCUMENTS RELATING TO 

OPPD'S &~ALYSIS OF A PRIOR BUILD-OUT 

~P's 3econd Set of Discovery Requests in~ludes r~quests 

for ~he following c tegor1eo of documents· 

(a) All studies, reports nd n lyscs rel ting to 

build-outs (Request S); nd 

(b) Fore ch p reel of land complainant cqu1red .in 

connection with pl ns to build out to UP's line f1om its Nebr ska 

City pl nt, provide: 

a desctiption of th t p reel; 

(b) the v lue t which the p reel was ppr 1oed; 

(c) the 1aentity of the individual who 

provided th appraisal; nd 

d the ctual mount complainant p id for the pircel 

Request 13 

At p ge 9 of its teply to UP's 1nit1 l mo ion to 

compel, OPPD acknowledges thDt the existence o. 

"compet.1t1on ... in the form of build-outs nd ltern tive 

... continued 
The Commission · c_.ned to require production of inform tion on 
lineh ul rev nues na costs aue to the 1ff1culty of computing 
such fiaures with prec13ion nd conce1ns about the confidenti­
ality of priv te ~ontracc~. Her UP is not seeking any inform -
tion that would re1u1re co~put tions, nd the protecciv order 
1ssu d by the Boaro in this proce ding fully ddresses ny 

confidentiality conc0 rns. Also, there 1s no issue here with 
respect to expectat1o~s of confidenti lity on the p rt of a non­
pa:try shipper. 

OPPD has dv1s 0 a that 1t obJects to this request o~ly 
to the extent it rel tes to OP~D. c1l1t1es other th n '0P~. 
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modes of getting the coal to the Omaha Interchange or to another 

point of connectio~ with BNSF" is relevant to whether UP has 

market dominance for purposes of this case. OPPD nevertheless 

continues to refuse to produce 1nformac1on regarding its plans co 

build out to a second railroad ac its nearby Nebraska C1~y plant. 

UP's position that such dccuments are relevant to the 

issue of market dominance is not b3sed on mere speculation. 

Several years ago OPPD itself distributed to the punl1c informa­

tion demonstrating why it believed a build-out would produce 

etfective competition for its Nebraska C1ty plant. Exhib1c B to 

this motion contains copies of an OPPD pdmphlet, question and 

answer sheets, and slide presentat10. d1scuss1ng the Nebraska 

Ctty build-out ~roJect. In those documents, OPPD explains that 

construction of a five-mile rail spur from the Nebraska City 

plant -- approximately the same distance as would be involved in 

the present case -- 11 w1ll provide competitive ra1l transportation 

service for the station" (Ex. B, second page). The documents 

further indicate thac the chreac or co~pet1t1on haa already 

reduced the cost of OPPD's coal delivery substantially, that ~he 

cost of the build-out would be moL~ than covered by OPPD's future 

cosc sav1nqs on coal transportation, and that OFPD had 

~nvest1gated ocher moues of coal transpottat1on, 1ncluti1ng truck, 

b~rge, conveyor belt a~d slurry pipeline. There 1s no reason why 

a build-out a~ the NOPS facility would not present a similar 

compe~it1ve constraint. 
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Of course, OPPD ~s ft o rgu th circumst nces t 
~br sk City nd NOPS re d1ff tent; th xtent ot th t dif-

ferenc will b m tter for dispute when the p rties submit 
their vid nee. As expl ind in UP's 1n1t1 1 motion to comp l, 

howev r, ohipp I's n lys1s of build-out option tone of its 
f cilit1es 1s cle rly t 1 v nt to how th t sh1pp r would ev lute 
nd ct on such n option t no her of its f c1l1t1 s UP 

should at l st h ve the opportunity to explot this sub) ct in 
01scovery. 

The inform tion on th l nd v lu c1on th t OPPD 
performed for the ptoposed Nebt SK City build-out (the subject 
of R quest 13 1s 1 lev nt to th issue of th cost of 

pot nti l build-out t N PS. An taument by UP th t build-out 
t NOPS would be fe s1bl n· would prov1 e COr:!p tltlV 

constr 1nt on UP's witch fee will surely gen rte oispuce 
cone :rning th mounts OPPD would n ed to pay to obt 1n the 1 nd 
on which lt coula build I 11 spu:r. The parties my lso 
dis a:ree on no v luation for pur s s of det rm1n1ng the costs 
th t would b 1ncurr d by st nd loner 1lro d. OPPD ctu l 
expet ence w_th its pr~pos d bu1.d-out t 'ebr sk City ~oulo 
shea l19ht on wh th I its position with r sp ct to l nd v lu t 
the 'OPS f c1l1ty is consistent with re 1 worl cond1t1ons. 
III. OPPD SHOULD BE C-O~PELLED TO PRODUCE PRIOR TESTIMONY ANO WQRKPAPERS Qf ITS STAND-ALONE COST EXPERT 

OPPD h s 1nd1c t d ch~ it int nos to use L.E. Pe body 

As oci ces s 1cs st nd- lone cost expert 1n this proceeding. 
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Request No. 10 of UP' s Second Set of Discover•, Requests seeks 

"copies of nll written testimony submitted by individuals 

affiliuted witn L. E. Penbody & Associates 1n stand-alone cost 

proceedings before the Surface Transportation Board, including 

nll appendices nnd work papers genernted 1n connection with such 

testimony." 

OPPD h s ohJected co chis request on the grounds of 

relevnnce and but·cien nnd has c ssert.ed that most of the Peabody 

materinls nre subJect to protective order. UP has offered to 

limit its request tc several recent stQnd-alone cost proc~edings 

c nd to consider the possibility that the Peabody mater1a1 s could 

be redact~d. 

UP 1s surely entitled to explore the sttnd- lo~e cost 

metho"ology ch t has previously been useo by the experts who will 

present OPPD' s st nd-nlone cost stuuy in this proceedir,g. It is 

common practice tor a party to obtain copies of pn.or testimony 

of experts who teot1fy on behalf of the opposing party in a 

proceeding, and there 10 no re son not to permit discovery of 

such materials here. Any confidentiality concerns can be s"tis­

fied by esigna:::1ng the Peabody m terials s "Highly Confiden­

L1al" under the protective order in this c se, nd/or by ppro­

priate red ctions. 

There is a fundamental unfairness in permitting OPPD to 

shield the Peabody material. The Peabody firm has been involved 

in virtually 11 of the stand- lone cost proceedings on behalf of 
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shippers• nd h s hlld the opportunity t.o review the t.escimony 

and workpapeis oft.he i ilro,ds• experts 1n those proceedinga. 

In m ny of theoe c ses, che Donel n Clery l w firm h s 

1epres nt.ed thP Rhipper nd h shod simil r ccess to the 

railroads' evidence. Thus, the Rhippers' experts nd counsel are 

familiar wlth the evidence submitted by the r ilro ds 1n these 

casAs. However, UP nd its counsel h ve not. h d s1m1l r ccess. 

Shippers 1n st nd-alone cost c ses have liber lly design ted 

m terials for filing under se 1, w1 h the result th t 1nd1v1 ual 

r 1110,ds nd their counsel h ve no opportunity to use the 

m te11 1 from other c ses co educ,te themselves. 

If shippers re ble to resist discovery of the Pe body 

m tet1 ls, they will h v oucceeded 1n comp,rtment lizing st n -

lone c ses, so th c the r ilroads never have n opportunity to 

explo1·e any discrep nc1es in the methodology used by shippers' 

expetts. To the extent the r 1ho di:, seek to use counsel nd 

experts who h ve not previously been involv din st nd- lone cost 

c ses, they will be eriously dis dv nt oed by t.he shippers' us£ 

of the protective 01 ers ln e rlier c ses to shield the methodo­

logy use· by their xpert.s in those c ses. The Bo rd should 

compel pro ·uction of the Pe body materi ls in order to ena ct11s 

Stt the Verified St cement of Thomas D. Crowley, 
tt ched to OPPD'o Petition for Order Est blishing Procedur l 

Schedule, filed June 20, 1997 pp. 1-2. 

The firm of Klick Kent Allen, which h s served s n 
xpcrt for r 1lro ds in othe1 t nd-alone caseo, is un ble to 

s rv s n expert for UP in this c se due to conflict. 
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~ f,cco comp rtmentc,l1z tion of the Boarcl•s stand-alone cost 

proceedings. 

IV. AN EXPEDITED DECISION rs NEEDED so THAT DEPOSITION DISCOVERY 
MAY PROCEED IN AN EFFICIENT MANNER 

UP requests n expe iced ec1s1on on chis mocion 1n 

view o~ th l1m1te period provided for conduct of discovery. 

Under the Bo r ·•s procedural sche"ule st out in 49 C.F.R. 

§ 1111.e, discovery in this case is scheculed to end on 

September 3. UP h s noticed depositions of OPPD witnesses fo~ 

the weeks of Auyust 25 nd September 2. OPPD's counsel may 

ttempt to b r questioning on the subJects cov rd by UP's 

motions to compel if th motions tem in undec1 d t th t time. 

Moreover, if the epos1t1ons re to b me ninqful, UP will need 

to receive the d1sput d documents by August 25 t the l tesc. 

In the 1 tern t1ve, the Bo l'd shoul extend the period 

for deposition d1scov 1y to September 17 or 1 ter d tel 1n 

crder to prov1ae dequ te time for detena nt's counsel to receive 

nd 1ev1e~ th dispute docu~ents pr101 to th 

OPPD witnesses. 

epos1t1ons of the 

Even if the1e w r no aispuces bout document produc­
tion, it might bP necess ry to ext nd the d position period by 
se•ct 1 y ue to th 1ff1culty OPPD h s experi nc din 
scheduling its •1tnesses for ep0s1t1ons during th August 
v c t .. cn p r10d. 

Extension of the · dlin for discovery would not 
1 quire ny ch nae in the e dl1nes for submission of ch 
p rti s• evldence. 
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CONCLUSION 
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EXHIBIT A 

BEFORE THE 
SURI-ACE TRA SPORTATIO, BOARD 

) 
0~1AHA PL'BLIC' PO\\ E:R DISTRICT. ) 

) 
Compl.1inant. ) 

) 
V. ) 

) 
U 10 PACIFIC RAILROAD C'O~PA Y) 

) 

Dod .. ec '\o OR 42006 

Defendant. ) ________________ ) 
COMPLAI A1 rs OBJECTl01 s A1 D K.ESPO SES TO 

! 'P'S SECOND SET OF DISCOVERY REQUESTS 

Complainant Om.ih,1 Public Power P1,crict ("OPPD") hereby respomf.., to 

Defendant nion Pac1fo.· R,ulroad Company', ("UP") Second Set ot D1 CO\'l!ry 

Requc,t.., to Complainant, ..,ef\ed on OPPD by UP on July 25. 1997. 

The Gencr.1111 Applicable Re..,pon..,es and General Objections contained in 
OPPO', Re,pon,e, to up·.., fir..,t ,et of dt,u),e. J requests are hereby incorporated 
h): refrrence 

Regue,t "-: o. l 

Re..,pon ·e1., to Indi,·idual lnterrogatone:-, 
and Document Production Reguests 

Produce all documt:nt relating to OPPD's negotiatton , with UP for the 
tran..,portat1on of coal to \OPS or any other OPPD tac1hty. 
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Response 

OPPD ohJcCt"i to tlw, rt•4ue,1 l\) 1hc e\tcrH document.., re..,pon..,1\.e to tht.., 
re4ue,t are \\tthtn the c.ucgone, nt dm.·umenh encompa..,..,ed O)' cp·.., \ 1ouon lO 

Compel Produc110n of Don1men1, currellll) under con,1derat10n h) the Board 

Requc,t No. 2 

Produce ,111 documents relaung l<l OPPD', con,1<.lcration of either l ' P or 
81 • F for the tran...,port,\tion of co.\l to ~OPS or any other OPPD tac1hl) 
Re-.1)\m,e 

OPPD oh1..:c1, to th,.., request to the ex.lent documenh re,pon,I\ e to th 1, 
requc,t .trc with111 the tategone, of document!'-. cncompa,,cd h) UP', \lotion to 
Compel Production of Do\.·umcnt-. currently under con..,1derat1on b) the Boan.J. 

I:kmh:,t N,1. l 

Produce ,1H l'<.mtr,h:h current!) in effocl llr ettecti\'e for :rn\' future 11111c 
p1:nod for the -.uppl) of c~,.\I to complain.mt. 

Re,i;xlQ,c 

OPPD ohJCCh tn Requc ... t \;o. , to the C\tcnt it ,.., O\.erbro,1d. unduly 
hurden,<.1mc. duplttat1ve ot pn:\'tllU'> re4ue,c--. and not rea,onabiy calculated to 
lead (l) the ~i~c<.wery of ,ll.Jm, ... ,1hle e\'i<.knce uhJect to the-.c obJcctwn, OPPD 
n.:,pnnd, that it h.i, alread) pro,·ided ·p with a suh,t.intial amount of 1111<.1m1.uion 
\.Orh:eming OPPD , coJI ,ourct.:, ,tn<l ,upplic, to :'\OP an<l '\CP . 

Requc;:-t '-:O. 4 

Pro<luce JII Jocumenh relating to CtHnplainant', pan1c1pation i11, or ,haring 
of re,ource, \\ tthin. the \ hd-Contint'.nt Area Power Pool or any other p,l\\ er 
ptwling org~mization. 
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Response 

OPPD objects to Request o. 4 to the extent it is overbroad, unduly 

burdensome, and calls for information which has been the subject of previous 

requests Subject to these objections. OPPD responds that it has already provided 

UP with a substantial amount of information related to OPPD's actual and 

projected power transactions. 

Request No. 5 

Produce all documents relating ~o potential sources for future power 

purchases by complainant 

Res~ 

OPPD objects to Request o. 5 to the extent it is. vague, overbroad and 

highly speculative. Subject to these objections. OPPD responds that it has already 

provided UP wi th a substantial amount of information related to OPPD's actual 

and projected power tran actions. 

Request o. 6 

Produce all documents submitted by complainant in connection \\ ith 

development of the annual power supply plans referred to in ebraska Revised 

Statutes §§ 70-1023 through 70-1027. 

Response 

OPPD responds that it has already provided UP wi!h a substantial amount 

of document responsive to this request. 

Request No. 7 

Produce copies of any such annual pO\\er upply plan. 

- 3 -
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Re.ponse 

OPPD respond that it has already provided UP with a sub tantial amount 

of documents responsive to this reque ' t. 

Request o. 8 

Produce all studies, report and analyses relating to build-outs. 

Response 

OPPD object to Request o. 8 becau e it merely repeats prior requests 

made by UP in its first 'et of document requests, to which OPPD has responded. 

OPPD also object. to Request No. 5 to the extent documents responsive to this 

request are within the categories of document , encompassed by UP' Motion to 

Compel Production of Documents currently under consideration by the Board. 

Re(Juest o. 9 

Produce copies of all e\ idence submitted by complainant m ICC Dock.et 

:'\o. }8783. 

Response 

See General Objection o. 4. 

Reque:--t o. 10 

Produce copies of all \\ ritten test1mon} ubmitted b} mdi\ iduals affili.ited 

,, 1th L. E. Peabody & A sociate in -.cand-alone co t proceeding before the 

Surface Tran ·ponation Board. including all appendices an'..J \\-Ork papers 

generated m connection '" ith ·uch te~timony. 

Response 

OPPD objects to Request No. IO to the extent it is irrele\ ant. overbrnad. 

undul} burden ·ome. and not reasonnbl} ~alculated to lead to the discover} of 

- 4 -
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admissible evidence. Moreover, nearly all the material covered by this reque -t, if 

not all of it, is confidential and covered by protective orders is ued by the Board. 

Request o. I l 

State the approximate date on which you contend that a hypothetical stand­

alone railroad serving OPS would begin operatio11s for purposes of a stand­

alone co · t analysis. 

Response 

OPPD objects to Request o. l l as being premature. The date upon \\.hich 

a hypothetical stand-alone railroad erving I OPS would begin operations for 

purposes of a stand-alone an.t y is, and all other components of a . tand-alone 

analysis are part of OPPD' ongoing preparation of Its evidence to be submilted 

under the Board"s procedural schedule . 

.Request I o. 12 

State \\hether you contend that the h}pothetical stand-alone railroad \Hmld 

cease operations in 20 l 6 for purposes of a ~tand-alone cost analysts. If you 

contend that the stand-alone railroad \-.ould continue to operate after 2016. state 

the appro\imate date \\.hen ) ou believe it would cease operations. State v, hether 

you contend that the stand-alone railroad would continue to operate after :'\OPS 

cease~ operacion'I. If you contend that OPS would continue to operate after 

~016. ,rate \\.hat \Olume of coal you LOntend 1 OPS \\.Ould receive eac.'1 ~ear it 

\\ ould operate after 2016. 

Re"pon,e 

OPPD obJeCt!> to Reque t No. 12 as being premature. Subject to this 

obJ ~ction. OPPD respond that the life of the discounted cash flow model that is 

. 5 -
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used in the stand-alone analysis is one of the variables of the analysis under 

current consideration. 

Request No. 13 

For each p2rcel of land c0111:,lainant acquired in connection with plans to 

build out to UP's line from its ebraska City plant, provide: 

(a) a description of ·.hat parcel; 

(b) the value at which the parcel was appraised; 

(c) the identity of the individual who provided the appraisal; and 

(d) the actual amount complainant paid for the parcel 

Response 

OPPD objects to Request No. 13 to the extent Jocuments responsive to this 

request are within the categories of documents encompassed by UP's Motion to 

Compel Production of Documents currently under consideration by the Board. 

August 11 , 1997 

Respectfully submitted, 

J~AJ./4J0 
Thomas W. Wilcox 
Jeffrey 0 . Moreno 
Donelan, Cleary, Wood & Nlaser, P.C. 
1100 New York A venue, NW, Suite 7 50 
Washington, DC 20005 
(202) 371-9500 

- 6 -
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CERTIFICATE OF SERVICE 

I hereby cert if) that I haH· on this l I th cJa) of .\ugu')t, 1997. -;en ed a cop} 
of the toregomg C0\1PL \ I~.\ '-:T'S OBJFCTIO"\S ~'\DRE P0'1SFS TO L'P'S 
SECO D ET OF DISCOvERY REQUESTS by hand deli\ery on che follo\\tng per,on, 

Ar\ ,d F Roach II. E,quire 
Carolyn F Corwin. Lsquire 

Covington & Burling 
1 ~O I Pcnnsyh am.1 .\ \ enue. '\ \\, 
\\ ashmgton. DC 20044-7566 

And aJ",O b} tacs,milc :mu hrst cla,s mail on the following persons: 

Jame, V. Dolan. Esquire 
Louise .\. Rinn. Esquire 

mon Pauhc. Railroad 
1416 Dodge Street 

Room c 30 
Omaha. '\F 6' 179 
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What environmental slud ie-s 
will ht included? 

Env1ronmen1al issues are 11npor1an1 
in the route sclec11on proces, An env1 
ronrnental assessment rcpon (EAR) will 
be completed after a thorough review 1s 
made of all possible routes in the study 
area The EAR 1den11fies, evaluates and 
rccorus possible env1ronmcn1al 1rnpacts 
within the requirements of 1he National 
Fnv1ronmcntal Polley ALI (NEPA) and 
1he guidelines for the U S Anny Corps or 
P.ngincen' 41).1 pcmut 

Environmental resources 10 be 
s1ul11cd in the EAR include 1hc following: 
"-Ct lands, threatened or endangered 
wildlif c or \lege1a1ion, cultural and his­
tone si1es, public and private resources, 
business and homes, and agriculture 

The NEPA process also ensures that 
regulatory agencies and the public arc 
involved 1hroughou1 the rroccss of quali­
f )tng for a permit, 

I low will land acqu,,ition bt handled? 

Once a route 1s selcc1cd, OPPD will 
determine what land is necessary for the 
project A land-evaluation study, which 
thoroughly examines current land values, 
will be conducted. From that evaluauon, a 
schedule for payment 10 each landowner 
will be developed. A payment schedule is 
apr,litd 10 each pan:el and reprcscn1s a 
bas,: for individual negotiations An 
OPPD LanJ Righu Repruentauve will 
personally con"CI each property owner to 

detennine fair compcnsauon Payment 
will be made a, the time or closing. 

OPPD has the power of eminent 
t.loma1n, but the u11l11y ,s c;onfidenl 1ha1 
1he rorrnlur can be acquired on a 
volun1ary basis through sincere and open 
nego1ia1ions All acquisi1ioO'i wall be 
supponcd by the report of an indepcndcn1 
real e~ta1e appr.ustr l'IHS will help 
dc1crn1inc 1he foir marke1 value of 
each parcel. 

I low can more information be obtained! 

OPPD encourages public involve• 
mcnt thmughou1 the process or planning 
and building this rail spur, and the utility 
would be pleased 10 address questions and 
consider comments from the public in 
regard 10 che project, 

Please contact: 
Patnc,a Thompson 
Consumer Relations Manager 
OPPD 
444 S 16th St Mall, 3E/EP l 
Omaha, NE 68102 2247 

A toll f rte Energy Advisor number 
is available for your convcn,cncc: 

(800) 648 26.58 

For 
Your 
lnfonnation ... 

,..., 
>< 
% -c::, --t 

= ---~ ---~- ~ --:=- -- -=-.;::;---~- .............. - ::o;!..~ -=-~~-~ c::, 

--------

Nebraska City Station 
Rail Spur 
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Wh) ~hould Ol'l'U build a nail ~pur? 

A railroad spur ll(11,1,ctn the M1ssuun 

l'Jcilic track muth of Ntbra~ka ('11y and 

the Om ha Public l'o1o1.cr l>,nnct'5 c• 

braska C11y Station 1,1,1II provtt.k nllllf'<II 

11"-C rail t.nnsror1a11on ~nice tor the 

s1a11on. 
At pre cnt, OPl'D has coal brou ht 

10 the pl.lfll on Ourhngton Nonhem uack 

horn ustem Wyoming through l incoln 

tu the 1a1ion W11hout 1h1s connn·1or 

tnck, OPt O ~•II rrmain a •·c1r11"-e 

cus10111cr" or Uurhngton Northern. Ou1ld• 

mg a r 1lroat! sr,ur ,.,11 create comp(t11ton 

in the co.11-hauhng market and help en• 

sure ltu: 101,1,cst pornblc rlll tnnsp< nation 

CO\IS 

What i~ tht co.st? 
Whal art lht sa,inp? 

l11e cs11matc1I cost or 1ni.talhng the 

spur 1s S 12 m1l11on. ll111' s a lot of 

money, however Nebask, Ctl) Statmn 

usn a lot or coal On the a-.crage, the 

s1a11on bums 1ppro11matd) 11o1.o n11lhon 

tons - or I O uamloach - or coal a )eat, 

and that amount 1s c,pec.:1eJ 10 mcrcue 

o-.cr the ne,t C\r.nl )C n Bccau of 

the large volume of coal being trans 

por1ed, the cost of lhc hne v.1II be rcCO\-• 

ereJ e._en 1f our cm1•S1\tngs per 10n u 
small After con uucuon, OPPD e,pects 

savings 10 be 11 least S4 million annually. 

OPPD ope lS 10 operate ebruh C111 

Sta11on for anolher 30 10 40 )ears 

llow " ill I ht spttiric roult bt ch~tn? 

,\ s11c-sdec1ion p ess 1s u~d 10 

idcnt,f) the mule that offers the best 

combinatmn of lov. envuonmcntal, s ,al 

and ecom,rnic 1mrac1s. fa,_urablc engi 

ncenng cha.rac1eris11cs. econon11c feas1b1I• 

11)' anJ rc\pons,.,,cness to riublic concerns 

1111s route sdcc11on pr cdurc u a 1hree• 

s1cp pn~css. 

lt p ont, v.hi h is :alrrady done. 

,mol--ct.1 1Jcn1,ry1ng all (cu,ble con,. 

dors ~uh1n the ~1udy aru S1aodartls 

were set for judging the conu.lon 

dunn& 1hc dcc,ioo pr ess: then, ca h 

was s1ud1cu and judged 10 1den11fy 

ob.,,,ous Oaws that would make con• 

muc11on of a spur unacceptable. 

Sttp 1-..0 cons1m of Judging the 

rcm:unin1 comdors using the factors 

dctcrnuncd under srep one Public 

input 1s particularl)' 11nf'(>rtlnt dunng 

this step so 1h11 those hatd•m deice, 

chvacter;stics may b~ it.lcnufied 

ltp lhrtt names the prdemd 

comdor, b:ascd on the ev:aluauon of 

ho1,1, the rcquu~mcnts 11e met anJ on 

public comments rccehcd Once a 

comdor is selected, dc111leJ study. 

eng,neenng ant.I design 1,1,1II begin on 

the route wuhin this comdor 

\~hll is lht schtdult? 

llte 1.Jc111led study of cn"'uonmcntal 

1mpacu, engmccnng ch111 tcnsocs and 

other racton is c•pc 1ed to begin v.1th the 

nnou 1ce111cn1 of 1he prdcrrcd corrnlor 

ll11s IS 1en1111,.,,cl) \Cl tor late ,n 19''' .Jf 

early ,n 191.M. 1'11hh~ c,,mments 1,1,,1II be 

welcome up 10 ml 1n lud1n ~ lh3t 11111e. 

l .3nt.l ac4u,,111on 1\ c ,pr teJ to begin 

rn 19'.i ancl should be completed early m 

19!}t, Cuns1ruc110111s e,.pcctcd to \Urt ,n 

1hc pnn of I 9f>7. anti 1hc pur luiuld be 

111 cN1cc 111 la1c I '}ti 

\\ha t fil'ltl acll~itit, "'" la' t 111:ac:t! 

l)urin • 1he engmcenn ol the n11I 

spur, ncral l)JlCS of 1,clt.l Cll\1IIC\ 1,1,,111 

be pcrfonncJ 1 hesc mcludc enal phn 

1ogr1phy, a ._anct) of land su,..,,cys, 

environmenial l1cld inves11 a1ions and 

a.rcheolog,cal helJ ,n ~ct,ons, among 

others 
Prior 10 ficltl ICII\ IIIC~. 01'1'1) field 

per onncl will conu. t l.111dnwncrs Ion 

1hc rou1e to as pcnmu,on tn enter the 

property for en.,,uonmental c1.alu:rnons. 

land sun-eys, soil tesung m.l property 

appra,ul Any propert)' ,larna e~ caused 

by these t:11"-IIICS will be p 1d for by 

Ol'PO Again. no OPPO personnel ,.,11 

be entcnng pn"alc land '-llhout pcrm1s 

110n of the o...,ncr 
Sc11eral 1c11v111cs may tic a com· 

plisheJ s11nuhancously, but the maJonty 

-...111 be mat.Jc separately 10 rn c use ol or 

to confinn infon11a11on rccc,~cJ Junng n 

previous sun-cy FOT 1h1s reason. mJ for 

the purpose or obtaining dt.l111onal s11e• 

spcc1fic mfom1111on, return tnps 10 the 

nme area may~ rcquued 
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Rail Spur Questions 
March 17, 1993 

1. How many trains per day will use the new track? 

Currently, the Nebraska City Plant uses about 2,000,000 tons of coal per yC4!. Each train carries 

about I 0, 800 tons. A total of about 185 trams arc delivered to the plant each yC4!, or about l train 

every other day. Once delivery is made, the emptied train is retumed about one hour later. It 1s 

expected that coal dehvenes would be spill between the two compeung earners resulting in an 

average of less than one train delivery (plus empty return) every other day on the new track . 

2. How fast will they be travelling inbound and outbound? 

:?5 MPH may be the maximum speed on the tracks. When they are loaded inbound, that 1s about 

all they would want to do. Outbound, w11h the steep grades we will have, this is about all they 

will be able to de . Trains may go as slow as 10 MPH, at times. 

3. Wby does OPPD have to construct this new rail line? Why can't the Union Paci.fie Railroad 

use the existing track? 

The coal that 1s b..imed at Nebraska City originates an the Powder River Basin m Wyoming. The 

Burlington Nonhem Railroad (BN) and the Union Pacific Railroad (UP) have access to coal mines 

m the Powder River Basin. A rail spur connecting i.'lc Nebraska City Station with the UP tracks 

would provide compcutive access between the mine origin and the plant. The value of competitive 

access at Nebraska City is estimated to be over $4,000,000 per yC4! for the entire 40 YC4! life of 

the plant. 

The cx1sung track 1s owned by Burlington Nonhem. They have been unwilling to allow us to use 

their trac:ks for Union Pacific trams. 

4. How long will the trains take to clear a grade crossing? Wbat measures will be taken to 

e!'lS\Jre that trains do not block crossings for an unreasonable amount of time? 

At fifteen miles per hour, it will take about five minutes to clC4! a crossing. The railroad and 

OPPD arc interested in the fastest possible tum around for these trains, so we will be monitoring 

their whereabouts close I y. 

S. What ty~ of warning devices will be employed at grade crossings? What type of crossing 

surface ~,i: be provided? 

When the spcc.ific details of the crossing locations arc known the warning devices will be selected. 

All grade crossings, including warning devices, will be revicw.:.d and approved by the County 

Page 1 of 4 
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Engineer. Th~ crossing surface will be of a natenal and construction to provide a m1n1mum of 

maintenaJ"~c. Presently rubber or concrete show the lowest maintenance cosu. 

6. How will OPPD control noxious weeds and pests on the right or way? 

The design will provide for nauvc grasses and wild flowers along the line to m1nim1ze maintenance 

and to provide a natural semng for wildlife who may inhabit the area. 

7. The new track may cut off access to fields and possibly to residences. What provisions will 

OPPD make to provide access to these areas? 

The D1stnct will take access into account when designing this spur. The design will allow for 

reasonable access across the hne for field work or for access 10 residences. 

8. Will vlSibility at grade crossings be considered in the design? 

Yes, safety of traffic near the spur will be a very high pnority 10 the District, the engineer and the 

railroad. You can be assured that all reasonable actions will be taken to design a safe spur. 

9. Why was this particular route picked, what other routes were considered? 

No route has yet been selected. Many corridors have been investigated. With your tnput, a 

comdor will be st.lectcd and an accept2ble route designed within that corridor. 

10. WW OPPD have t o conform to federal, state and local permits to construct the new line? 

Which permits wiU be applicable to this project? 

The D1stnct will obwn all necessary permits to complete this proJect. Permits will likely be 

required from the Coll)s of Engineers. the Nebraska Depanmcnt of Environmental Quality, and 

Otoe County. Other 1unsd1cuonc will also review the design to assure that it conforms to aJJ 

applicable laws and bu1ldtn~ r(i(]es 

11. What measures have been taken to ensure the protection or the environment? 

OPPD will carefully evaluate aJl feasible rou1es 10 ensure that environmental impacts rcsulung from 

the construcuon of the rail spur arc min1m1z.ed. Environmental critena to be evaluated will include 

poh•ntial impacts to wetlands. sensmvc areas, noise, endangered or threatened species, cnucal or 

uniqu~ habitats, and habitat quality . OPPD will work closely with aJI applicable regulatory 

agencies 10 ensure compliance wuh env1ronmental/perm1t programs which protect the environment. 

1!. Will commodities other than coal be moved over the rail line? 

Shipments other than coal would not be expected to any great degree If other industnes would 

locate near the spur, their use oi the line v. 111 be considered. 

Page 2 of 4 
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13. Why can't the track be relocated to a different spot or different elevation to miss my house. 

barn, pond, etc.? 

As the design progresses, input from 1nd1v1duals affected by the spur will be considered. A 

r.ulroad, however. requires wide sweeping turns and shaJ!ow grade so moving a small dist.a.nee to 

avoid an obstacle ma:,, noc be possible due to these design consmunts. 

14. How many acres or land will the railroad need and bow wide a strip or riebt-of-way will be 

required? 

Depending on the terrain. the railroad needs about 50 feet either side of centerline of the spur. 

If the cuts or fills arc large, more land will be needed. 

15. If a train derails or starts a fire on my land or spills oil into the creek, who cleans up the 

mess and pays for the damages? 

The rail earner or OP?D .,..ould be responsible depending upon the terms of the operaung 

agreement negouated between the rail earner and OPPD prior to the sW't up and use of the spur. 

16. Does OPPD have right of eminent domain for the track'? WiU I be paid a fair price for my 

land that they have to take? 

OPPD has the. power of em1ner,c domain but we arc confident that the Railroad corridor can be 

acquired on a volunw-y basis through sincere and open negotiations. All acquisitions will be 

supported by the report of an independent real est.ate appraiser, which will help determine cacl-i 

parcel· s fair market vaJue. 

17. Will anything be done about the noise that the trains make? 

Noise impacts on residences will be considered during the design . Sound cames a long way and 

some increase tn noise levels cannot be avoided. 

18. How will construction effect drainage patterns in the area? Will any wetlands oe effected? 

Minimmng impacts on drainage patterns and wetlands wtll be pnme concerns to be considered in 

the comdor selecuon and route design 

19. WiU aoy blasting be done during constniction? 

Blasung will be held to an absolute minimum on this proJcct. None is anucipated at this umc. 

20. ls there any set pattern to when th~ trains will use the track? 

Trains will amve and depart on an irregular scncdule at any umc, day or night. 

Page 3 of 4 
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21. What will happen if another generating unit i.s built at the Nebraska City site? 

The D1suict's plans presently include the construcuon of addiuonal generating capacuy for 

opcrauon in the year 2008. Should this be constructed on the Nebraska C1ty propcny, the number 

of trams would most likely double to deliver the proper amount of fuel to the stauon. 

22. Will a train on the track block emeriency vehicle access? 

The Design of the spur will consider emergency vehicle access to the various locauons which may 

be impacted by the trams. Due to the number of county roads 1n the area, tt is not expected that 

any area will ever be blocked off by trams occupying the track. 

23. What effect will the spur have on tourism in the area'? 

The spur should have minimal impact on tounsm. No culturally significant areas, such as 

orchards. htstoncal sues. or shopping centers have been idenuficd in the comdors. One of r,he 

reasons for the Public Information Mceungs is to obtain public input prior to the design of the rail 

spur Your input w,11 help us avoid such impacts. 

24. How maoy people are employed at the Nebraska City Station'? 

The Site has 104 full ume OPPD employees. Fony Five of these live 1n Nebraska City, another 

12 live m rural areas surrounding the town. The remaining 48 persons live in surrounding 

comrnuniues. 

Plant staff 1s frequently supplemented by technical and craft persons during pcnods of high 

maintenance acuvity. This supplemental staff can bring the total number of personnel on site up 

to nearly 300 for shon penods of ume. 

25. How maoy people will be employed during the construction of the spur? 

Construction acuvity such as this will be somewhat labor intensive. Depcnoing or the route 

selected and the metllods used by the contractor, the total number of personnel working on the 

proJect may approach 200. 

Page 4 of 4 
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NEBRASKA CITY RAIL SPUR 
March 17, 1993 

Why are we meeting with you today? 
To inform you, the District's Nebraska City employees, as to the District' i 

intentions on the Rail Spur Project. Your neighbors will probably be 

asking you questions about the spur, which we want you to be able to 

answer. You are also members of the community who will be impacted by 

the route and probably have questions of your own. 

(Slide 1) 
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HISTORY 

CAPTIVE TO BURLINGTON NORTHERN 

Since going on line, the Nebraska City Station has been captive to the 

Burlington Northern Railroad for the delivery of coal via rail. 

UNION PACrnc OBTAINS ACCESS TO l\fiNES 

In August 1984, the Union Pacific Railroad obtained access to the 

Powder River Basin in Conjunction with a Chicago & Northwestern 

subsidiary, Western Railroad Properties, Inc. 

1986 TRANSPORTATION NEGOTIATIONS 

Io 1986 the District started the design of a rail spur to tbe Union 

Paciflc Railroad. This threat of competition reduced the cost of 

delivery of coal substantially. The District subsequently awarded the 

transportation contract to Burlington Northern and ceased design of 

the rail spur. 

CONTRACT \VITH BURLINGTON ENDS 12/31/98 

Since the contract with Burlington Northern ends in 1998, the 

District , in 1991, began to study the issue of competitive access. 

Black & Veatch was hired to continue the design since they were the 

engineers in the 1985 work. 

l'c'PPD has recently awarded contracts to build a similar spur to their 

Gerald G~ntleman Statton near Sutherland, NE. They were 
scheduled to break ground on 3-1-93. 

(~hde 2) 



Exhibit D 
Page 31 of 45

PROJECT JUSTIFICATION 

COI\1PETITIVE ACCESS 

The rail spur will provide the District with competitive access 
between the station and the mines. 

LOWER TRANSPORTATION RATES 

This competitive access will provide fo,- lower transponation rates as 
was exhibited in the 1986 transportation negotiations. 

FLEXIBLE TRANSPORTATION AGREEMENTS 

Besides reducing base transportation rates, competition can lower the 
price of other transportation services, such as lease rates on 
additional train sets. Competition can also provide for more 
favorable escalation terms and incentives. This would also allow for 
a mix of long and short term transportation contracts. 

SAVINGS FOR CUSTO1\1ER OWNERS 

All of this, put together, will provide for long term savings for our 
customer owners. 

AT LEAST $4,000,000 PER YEAR 

fhere are many benefits, as you can see, we have an estimated range 
of from 4 to 10 million dollars per year in savings to our customer 
owners if we obtain competitive access through the construction of 
the ~ebraska City Rail Spur. This figure is based on the drop in 
rates proposed when the design for the spur started in 1985. 

(Slide 3) 
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ALTERNATE MODES OF TRANSPORTATION 

A r:iilroad was not the only option investiiated for transporting coal to tbe station 

from the ~tissouri P:icific Rail line. We also looked at 4 other options th2t are 

hsted here. Each of these requires the installation of a separate coal unloadin& 

facility near the f\-1jssouri Pacific Line. This facility would take tbt coal ofT the 

train and load it out onto one of these other modes of transportation. As you 

can see by the numbers, there are no rul alternatives to buildin& this spur. 

MODES CAPITAL COST O & ~1 COST 

TRUCK S 24,400,000 $2,100,000 

CONVEYOR 80,900,000 1,S00,000 

BARGE 27,400,000 1,500,000 

SLURRY PIPELJ.1'1,i"E 113,900,000 ~.000,000 

RAILROAD 12,S00,000 200,000 

(Slide 4) 
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TRANSPORTATION CONTRACT SCHEDULE 

BEGIN SPUR CONSTRUCTION .............. LATE 1996 

Due to the fact that it will take 3pproximately two years to build the 

spur, we w,11 begin construction m late 1996. 

BEGIN TRA.L~SPORTATION C0?'-.7RACT 
NEGOTIATIONS .....•. EARLY 1997 

\\'hen transportation contract ne1oti2tions bqi.a in early 1997, 

construction will be well underway showin1 the railroad.:; that we are 

serious about buildin& the spur. This will provide the railroads with 

the impetus nttded to provide eood competitive bids. 

A\\' ARD CONTRACT ................... MIDDLE 1998 

We will a~ ard the tr2nspon.ation contract in the summer of 1998 

with the spur nearine completion. 

SPUR C0~1PLETION ....... .. ............ LA TE 1998 

The construction of the spur will be complete in late 1998 which will 

allow for the testin& of the spur pri<'r to the first delivery or coal 

under the new contract. 

FIRST DELIVERY .. .. .............. JANUARY 1, 1999 

The first deli~ery of coal will take pl:ice on January 1, 1999. 

(Slide 5) 
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PROJECT PHASES 

ROlffE SELECTION .. . .... . ..... . . .. .... . THRU 2/94 

This is the process of definin& 3nd select in& the corridors, stud) in& 

those corridors and scoring them. This provides for a quaotitath·e 

method of selecting the best route. 

PRELL\ONARY DESIGN .. .. . ......... .. . 2/94 TO 1194 

This will select the best alignment for the spur alon& the selected 

route. 

ENVIRO!'i1\1E!'i'TAL LICENSING . . ......... 2/94 TO 11/95 

The process of stud)in& the environmental a.spects or tbe ali&nmeot 

and providin& documentation for the license applications. 

FINAL DESIG~ ......... ... ........... 1/95 TO 11'95 

The detailed design of the spur includin& 311 brid&es, e2r1hwork, 

cuhens and road crossings. 

CO!\tPLETE LAND ACQUISITION ..... ........... 12/95 

The end or the land acquisition process (which is expected to take 

about six (6) months). (The approvals to cross the Burlin&1on 

~orthem ne2r the station could take lon1er.) 

\VA.RD BRIDGE CO~1RACT . . . . . . . . . . . . . • . . . . . 3/96 

The bridge O\er highw3) 5 is a lone lead time item and should 

M&in prior to actual earthwork. 

CO~STRUCTIO~ ....... . ....... .. ... . .. 7196 TO 8/98 

This project is expected to uke :ipproximately t~o years to 

construct. 

(Slide 6) 
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1993 ACTIVITIES 

CORRIDOR SELECTION 

Th~ acti\'it) identifies possible the corrido~, evaluates and scores 

them and compares them a&ainst e.ach other. This will determine the 

most suit.able corridor for the spur. The evaluation will con cider 

techn ic.31. en"ironmental and soci~onomic criteria. 

PLllLIC L1''F0~\1ATION l\IEETINGS 

A meeting will be scheduled with the local officials, county board, 

city council, etc. After that there will be a public forum held at the 

~ebraska Cit)' St.auon to gain input from the citiiens of the are.a. 

FINAL ROUTE SELECTION 

After the input from the citizens and public officials is received and 

incorpor2ted into the project , the final route will be selected for 

study. 

PRELL\flNARY DESIGN PHASE 

During this process, the selected route will be studied in detail with 

the alignment of the spur laid out in a preliminary fashion. The 

alignment will be finalized :rnd detailed during the final desi&n phase. 

(Slide 7) 
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ROllTE SELECTIO 
SCREENL G CRITERIA 

To assur~ that the most ncceptable corridor is selected, uch corridor is cr.aded 

on the followin& three areas. 

TECW.1CAL 

PEOPLE FACTORS 

(Slide 9) 
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t:.. 

TECHNICAL 

Technically, each corridor is evaluated by the following criteria: 

CURVE - DEGREE 

GRADE CONSn.AINTS 

LENGm OF NEW TRACKAGE 

TOTAL BRIDGE LENGm 

ROAD CROSSINGS 

100 YEAR FLOOD PLAIN 

EARTHWORK 

ORDER-OF -MAGNITIJDE COST 

(Slide 10) 
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E!'fVIRONMENT AL 

AQUA TIC - WETLANDS 

VISIBILITY FROM SENSITIVE AREAS 

L\fi>ACT O!\ SENSITIVE AREAS 

NOISE L\fl> ACTS 

ARCHAEOLOGICAL OR lilSTORIC RESOUR\.."ES 

TERRESTRIAL- ENDA.."'IGERED OR THREATENED SPECIES 

TERRESTRIAL - CRITICAL OR UNIQUE HABIT AT 

TERRESTRIAL - HABITAT QUALITY 

These potential environment.al impacts will be evaluated consistent with the 

Natiooal Environmental Protection Act guidelines. This is required by the U.S. 

Army, Corps of Engineers permit program. This will ensure that potential 

environmental impacts are identified and evaluated by the District, regulatory 

agencies, and the public before construction of the rail spur. 

(Slide 11) 
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PEOPLE FACTORS 

These factors will be used to assess the impact of the project on the people of 

the area. Some of these factors are not easily measured, but they will be studied 

and considered in the final evaluation. 

PROXL\-fin' TO RESIDENTIAL DEVELOPMENT 

PROXIMITY TO COMMERCIAL DEVELOPMENT 

IMPACT ON AGRICULn.JRAL AREAS 

DISPLACE!\1El'i"T OF RESIDENCES 

DISPLACEl\ttENT OF BUSINESSES 

IMPORT ANT FARMLAND, ORCHARDS OR ARBORETIJMS 

(Slide 12) 
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ARCHAEOLOGICAL INVESTIGATION 

A study of the local :.rcha~logy will be done to assurf' that we will not impact or 

clisturb an} areas of historical significance. This will include a study or the 

records of the state and county as well as an actual field inspection or the 

corridors. 

RECORDS STIJDY 

FIELD I!\'VESTIGA TJON 

(Slide 13) 
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FEDERAL AGENCIES WITH JURISDICTION 

U.S. ARMY CORPS OF ENGINEERS. 

The Corps of Engineers is expected to be the lead agency for the 

spur . 

. '~ permit is required by the Clean \Vater Act, to build structures in, 

or to discharge dredged or fill material into the "Waters of the 

United States". 

\Ve will be building near a creek that discharges into the Missouri 

River. 

U.S. FISH AND ,VILDLIFE SERVICE 

Reviews the project for impacts on wetlands, threatened and 

endangered species of animals, insects and plants, and for impacts on 

habitat which could impact threatened and encbneered life forms. 

ENVIRONMENTAL PROTECTION AGENCY 

Another reviewing agency for the project as it pertains to impacts on 

wildlife or water. Has veto authoraty over the Corps of Engineers. 

Th'TERSTATE CO1\11\1ERCE COl\11\fiSSION 

Will be the agency who will give us authority to cross Lhe Burlington 

Northern line. Can require its own Environmental Impact 

Statement. Burlington Northern has abandoned the line south of the 

plant. This should make 1t easier to gain raghts tc cross the 

Burlineton Nonhem line. 

·Lead Agency 

(Slide 14} 
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LOCAL AGENCIES WITH JlJRISDIC1;f ON r 

OTOE COU1\TY BOARD 

Approves crossing of all county roads, issues buildin& permits. . 

OTOE COU1'TY IilGffiVAY DEPARTMENT 

Reviews designs and makes recommendations to the county board. 

PAPIO&fISSOURI RIVER NATURAL RESOURCES DISTRICT 
~by review the design for imp~ct on the flood plain of the Missouri River. 

NEBRASKA DEPARTMENT OF ENVIRONMENTAL QUALITY 
Provides the permit to disturb the land as part of the Clean Water Act. Also may require a permit for storm water discharges of the line. 

1'."'EBRASKA DEPARTMENT OF ROPJ>S 

, Requires approval of crossing Highway 7S. No permit, but they will review the design and must approve it. 

1'"EBRASKA DEPARTME1''T OF WATER RESOURCES 
The !'iebraska Flood Plain Management Act requires a permit prior to building in any flood plain. 

NEBRASKA PUBLIC SERVICE COI\1MISSION 

The Public Serv1re Commission regulations indicate that the} have review authont)'. There is no formal application but it is considered prudent to let them revie~ the plans and sho" that we conform with f eder.il safety regulations. 

(Slide 15) 



Exhibit D 
Page 44 of 45

PROJECT TEAM 
We wanted to let you know who was working on the project. You may recognize 

some of these names. As you can see, the project involves several different areas 

of the companv. 

PRODUCTION OPERA TIO NS Tom Bunon Rich Kotao 
Igor Cherko Keith Morrison 

Production Operations is taking the lead on this project, coordinating the work of 

the outside engineer and the other divisions within the District. 

Ei~VIR 'T & GOV'T AFFAIRS Tim Grove 

This group is assist:ng in the regulatory aspect of the project and is helping to 

review the environment!ll reports 

FUELS Ron Boro 
Fuels is providing interface with the railroads as well as the cost justification for 

the project. 
:: 

FACILITIES MANAGEMENT Alison Rider Marty Zuehlke 

Unfonunately, this project will require the acquisition of land. The real estate 

group from Facilities Management will coordinate the land purchase for the 

project. Another individu~l who has recently joined tht! project team is Ron 

Marshall. 

CORPORA TE COMMl.OOCA TIONS Pat Thompson 

To assist in communicating with the public, the District's Corporate 

Communications gro:ap will handle the press releases, advertising, and coordinate 

all contacts with public officials, the press, and the public. 

Although they are not listed here, the Division Managers from each of th~se 

divisions have also been active pan1c1pants in this project. 

(Slide 16) 
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CERTIFICATE OF SERVICE 

I hereby cc:rt.1fy that on this 19th d y of A,;gust, 1997, 

I caused a copy of UP's Further Motion to Compel Production of 

Documents to be sent by messenger to: 

Thomes W. Wilcox, Esq. 
Donelan, Cleary, Wood & Maser, P.C. 
1100 New York Avem..:e N.W. 
Suite 750 
Washing~on, D.C. 20005 
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s 
DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTOR NEY S AND COUNSELOPS AT LAW 

Su: ·c 750 

0111(£ 1202) 371 •9500 

\lia Hand Delh·co· 
Honorable \ ernon \ Wilh.,m, 
Sccretar~ 
Surface Tran ~ronation Board 
1925 K Street. \\ 
\V,1shington, DC 20423 

1100 NE1t Ye•• AH'< ,c. N W 
Wmw1GTON, DC 20005 ·3934 

cptembcr 3. 1997 

Re: Docket o. OR-42006, Omaha Public Pown Dntrict 

\ L 11io11 Pac {{t< Rm/road Compmn 

Enclw,cd il:i the original and ten ( 10) cop1c, of OPPD', Motion to Compel 

Production of Document.., filed on hehalt of Omah.t Public Pov~cr D1,tnct 

( .. OPPD"). the Complainant in this procccdtng. A extra cop} of enclo,ed tor 

,tamping and return to thi, office 

Please do not hc..,itatc to contact the under,1gned if you ha\'c an} quc ... tions. 

r • 'Y 

, 7 P tto• 

Et-.CLO.\l 'Rf. S 
,~ IJ, 1,:l 

cc. Carolyn F. Con-. m, h,quire 
(\\ enclosure) 

Sincerely. 

,J/tAfrU.4- N I~ 

Thoma, \\ . \Vikox 
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OPPD'S !\10 no, ro 

"'Alt 
GE:MalTJ~'l 

TB @ '/ 
,.. 

• 

DocJ...ct o. OR-42006 

C0\1Pf L PRODl Cl 10 \ OJ- DOCl ,n. \ rs 

Compl.un.;111. Omah.i Public Po,, cr D1,t11L't ( "OPPD" ). hereh) mo, e-. to 

compel thc proJu1.·t1on ot certain Jl,cumenh ,nught 1', OPPD 111 J1scm LI) from the 

<kknJant. Union P.tL' tfic R.11lroad Comp,u,y ("UP"). In this proceeJing. OPPD 

h.h hied .1 complamt Lh,1llenging the n:,h<,nahlenev, of the ,,, 1tchrng chargt: 

a,,e,,eJ b, L' P 111 Taritl 8005 D for ,,,ttchrng unit train, ol coal from p·, 

111t1.:r1. h.u,ge point with The Burlington '\nnher~ and S.mta Fe R.ulwa) Company 

!"B'\c;,1-·l ~1t Om.1h.1. :\ebrJ,J...a w OPPD\ '\orth Omaha l'<.l\\er St.Hion (''1'.\:OPS") 

OPPD ,en ed tt, ··rll",t Set of lmerrogatonc, JnJ Requt.!,r... for Prouucuon of 

Dll~umem, am.I Re1. ,rd,· ("hr,t Re4ue,1-,"1 upnn the LP on June 20. 1997. P 

,eneJ ,c.... ohjecrwri.... .m<l re,p,m,e, nn Jul) -. 1997 OPPD ,enc<l tts ··Seron<l Set 

l,f lntern,gawne, .tnd Reque,c.... for Pr,lduction of Document, and Reconb" 

l"Se1.·l,nJ Reque,t--" 1 up<)ll the UP on Jul) 29. 1997 and L'P ,encd it-. re-.pon,e, 

and ()l,Jcc twrh on Augu,t 13. 1 )47. P na, prO\ 1ded uocument-. m re-.pon-.e to 

OPPD", ur,ul\ er~ reque,c.... tm a 1.·ontinuing t, • ...,,, mer the pa,t mo month,. and the 

p.1rt1e, ha, 1.' e:x~hangeJ a ,enc, of verbal and written <.:<'mmu111c.1t1on, m an et fort 
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to resolve UP's objections, to clarify OPPD' reque t , and to focilitatP tile orderly 

production of documents. I 

After protracted negotiations with UP and re\iewing documents that UP has 

produced to date - some or which have bel!n produced as recently as August 22 -

OPPD has concluded that dbagreements between the parties on several of OPPD's 

requests for production of <locumenh will not be resolved without mtcrvention by 

the Board. OPPD therefore submits thb motion see1'.ing an order from the Board 

compelling l 'P ll) respond to tholie rcque,tli . 

In each L":"l'>e OPPD has sought the production of documenb containing 

infom1ation to be u"e<l to calculate the \ariahle co"t of UP to ueliver OPPD's coal 

C)\er the ,egment of track. from L'P's interchange with B SF to OPS a!-. well a.., 

the ,tan<l-alone co,t. The infom1ation sought i-; straightforward and recogni,e<l h1 

the Board as p~1rt of the vanahlc and ~tand-alone co"t calculations in coal r.tte 

reasorwblenc~s cases: maintenance of \\.a} expenditures. cre'w \\age., locomotive 

co-.r--. roau property HtluJtion. land \aluatiom, and grading costs. 

L'P h,1s not llJtl1 refu-,ed to pro\ ide materiah responsh e to OPPD' s 

reqce,ts. \,\ h1(h ha'.-. contributed to the length) discussions between the partt.!s and 

the timi:1g of thi, motion. Rather. UP ha, engagr<~ in a process of selecti\'ely 

re,ptmding tr1 the requesh. in -,nme ca-,es electing to perform ··special studies .. 

111--teau of prm iding r,\\.\. data. and in other cases. producing onl) materials UP 

he tie, e.., arc rch!, ~mt lO th,-, proct:edrng. 

The -.pedf1c document rcque"its, and the rea,on, for an order from the Board 

compelling L1P to re:.por,d to them. are set out belo,\.. 

Ol'Pn 1, ,utmuning .• 1, uttachmcni, hl th1, mnu,•n Ill ,.:11mpd. 1 I) UP, rc,pon,c, and 1)1-tJcdnln, to OPPD\ 
hN .ind ,c-i1nd ,ct- ol J, ,.,,, Cl") rc(luc,1,, ( 2) l P, J1,~ ,, &:I) lcucr J.ucJ Augu,t I. I 497: ( 3) up·, c.J1,co, cr} lcucr 
J:itcJ Augu,t ~2. l'N7 • . tnJ 1.$1 OPPD, lcucr datcJ Scptc:mhcr 2, 1497. 

- 2 -
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First Request No. 5(a) 

OPPD's First Rcque..,t o. 5(a) asl-...., UP to pro\ i<le: 

Actual maintenance of \\a) ,tructures expenditures for 
the track.age tr,\\ ersed h) the OPPD train-. between the 
Omaha Interchange and OPS .... 

L'P initial!} ohjected to thi, rc4uc,t on July 7. 1997 on the ground that it would 

require an extremely burdensome ,pedal study, but nevertheless. indicated that it 

\\as initiating a search for re,ponsi\t! information. Conse4uemly, no Jocuments 

were produced 111 rcspom,e to thi-. request on Jul} 7. 

Following a teleconference on Jul) 28. I 997 to addre..,.., UP', disco\Cf} 

ohjection,. UP coun ... el 'ient OPPD coumel a letter on August I. 1997 indicating 

that, despite it-, earlier objection of burden. UP h.id elected to undertake a -;pecrnl 

-.tud1 in response to Reque"it o. 5(a ). Although OPPD had preferred to rccci\ e 

the r.t\\ data. it acqu1e-;ced to a stud) prm ided that UP .ilso produced all of the 

under!) ing data and \\ork. paper-. upon \\ htch the -.tud) \\a'i hased. Tht: -.tud) \\ a" 

not compktcd and pro<luced to OPPD until Augti-.t 22. 1997 

After c,1rdull) re\ ie\\ mg CP\ ... pe1. .al stud), OPPD ha.., Jetenmned thJt it 

doe.., not full) und adc4u.uel) rc,pom.1 to Re4uest o S(a). First and foren10-.t. the 

-.tudy doe-. not even C0\er the track -.t!gment described in the Request. In fact, it 

state" that "there has been no effort to allocate the c..:osh to the portion of the encl-.. 

used to earn OPPD\ traftic ·· Second. L'P has not -.upplied ··actual e,penditurc .... " 

a.., re4ue..,teJ. Rather. L'P h~1, de\ t\ed "an allocation" of co-.h recorded in the cust 

Ll!nter for thl! L'P Council Bluff\ ~lanager of Track. Maintenance. 

P al-.o ha" ,1pparentl) not pro\ ided OPPD \\ ith all of the underl} ing. data 

~rnLl work p,1per" tn -.upport it-, ,tud). induding computcri,ed data (and material-. 

neeJl!J to under,t,rnd the computeriLed data). Thh information is es~ential if 

OPPD I'- tn he ahlc to C\ aluatc the -.tud) OPPD re4u1re-. th~ under!) ing <l~lla and 

wnrk paper" for both the 1\orth Omaha Lead and the lJP cost center. \\h1ch 

- 3 -
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includes the orth Omaha Lead, in order 10 ascertain the development of the direct 

labor costs assigned to the orth Omaha Lead. the process by which costs reported 

to the Council Bluffs cost center were allocated to this segment of track, and the 

service units upon which such costs are based (i.e., gross-ton miles, tons, carloads. 

etc.). 

UP has elected to perform the special ..,tudy in lieu of producing raw data 

responsive to Reque..,t o. 5. P shoulJ not he permitted to use the special study 

to avoid production of the underl) ing basis for the study's conclusions. OPPD is 

entitled to e, alua1e the stud) based upon the under!) ing data and to urav. ih own 

conclusion-. from that data. 

First Reque-.t No-.. 7 aml 8 

In F1r-.t Request ·os. 7 and g, OPPD seek.screw wage information for each 

UP \ardor road cre\\ that hm, ham.lied OPPD trains betw,~c11 P"s inten:hangc with 

Bt SF in Omaha and OPS from 1995 to date Cre\\ \\~1gc-. are an important 

cnmponcnt of railroad \Uriable co-,t. ·~e\ertheks-,. a-, v.ith First Reque-,t 1 o. 5, UP 

initiall) objected tn the,e regue-;ts on the ground that the) would require an 

e'\trcmcl) bur<lcrl',ome special stud), but indicated that it would prm idc the 

re4ue,tcd inft,rmation to the e\tent it is ,nailable when it hud been compiled. UP 

,ubscquently elected to conduct the -,pecial study v. hich it pre, iou-,ly had 

concluded \\ oul<l be e'\tremd) burdensome 

UP ha" pn)\ 1<led -,ome of the underl) ing data and \\Ork papers behind ih 

-.tud). Howe\cr. 1l ha, not produced all such data, in particular all computeri1ed 

data trnm ,, htL"h the .. • ..ad) data wa-, -.ele<:ted and the documentation neeued to 

under..,t .. md -,uL"h data Becau-.e UP ha, elected to perform the special stud) in lieu 

of rroducing ra,, data re-,ponsi\ c t<.l Reque-,t o..,. 7 and 8. it should be required to 

protluce the underlying ha-.i-, for the ~tud) .., conclu..,i0n~. OPPD is entitled to 
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t.:\ aluate the stud) h,h\,,d upon the under!) ing dat.i and to draw its own condu ... 1ons 

from that data. 

l lP ,\lso ha.., rdu ... ed to pro\ ide an) rc..,pon..,c to ,ub ... ect101, • \) of both Fir-,t 

Reque!-.t o:,. 7 and X. fhe..,c ..,uh..,ectmn.., ,eel-. i:rc\\ \\Jgc info;rnat1on for "ief\ ire.., 

pc1 formed h) UP crew, for other CU!-.lotm:rs along the UP line ~cn ing OPS. Thl' 

\\ rittcn ,ummur) produced b) UP in n:,po1hc to F,r..,t Rc4ue,t ~o. I st,1te, 

unc4u1\ oc.1 1\ th,lt L'P acv .... that hJndle hoth the kMdcLI ,rnd empty OPPD train., 

,11'0 h,rndlc other ',\\ Itching job.., ,\long the line. Thu.,, the \\age., for these CIC\\ s 

c.rnnot be attn butcd ,olcl) to OPPD\ mo, eml·nt, Crew '" Jge informatiun a, to 

other cu ... wmers along the line dcarl) ,.., relevant to the detcrminatior, ,1f c1.hb 

,P,,oc1ated with oper,l!rng. the trad .. itnd therefore ... hould be pro, 1ded h, P in 

re,pon,e to J--11-,t Requc-.t No, 7 and X. 

hr,1 Request ._ 'o. IJ( b >, Secom.I Rt>tlllt.>,1 '\(h. 2 amJ 3 

In Rt>qt1L'"t 'o 13( :1 ). OPPD ,1,l-.c<l l ' P to I i~t and prm 1<le a copy of all 

wrillcn agreements cm c1111g Ill()\ e,rn~nt, on \\ h1ch UP locomotn e, arc u,ct1 on 

llain, tra\er,,ng non-UP nwnc<l lme.., .111<l/or non-l P O\\'llC<l locomotnes are u,c<l 

nn train:-. tr.ner,tng l'P hnt.:', tor llhl\'Clllcnt-.. CO\'CreLI by L p rre1gh1 Tarilt xooc:;-o 
for Om.1h.1. L'bt ,hk.1. In Re4u1.. ,t ~o. 13( b) OPPD rc4uc:-.tc<l the following: 

For the ,cctH,n (,f the ,tgrcemcm, 1<lcntit1ed in 
lntcrrogaton "\o 13(,l) that co\cr-.. 1..·ompen,.u1on 
ht·t \\ ecn the p.1111e,. prm i<lc the ,tmount ot compcn,at1on 
or e4u.1lt1 a11on h) component. e. ~ . fuel, maintenance . 
..,en icing. etc . and the ,en 1cc unn, co, ereJ b) the 
1..·ompen..,.ltt0n. t .1.; •• hm,epowcr hour,. tor each of the 
~ c.1r, I ~1'15. 1996 amt 1997 year to <lJtc ,mu the has,.., f,,r 
CtHnputing the c,)111pcm .. Ht0n b) component. tnduLling 
but 111H lin11tc<l to ,tud1e, u ... c<l in <lcterr111n111g the ba, i-.. of 
L'Pmpcn,allon. Pnl\ ,de a copy of corre,pondence. bill-... 
etc .. rclJt1ng to c.Kh .,grccmcnt. 

- 5 -
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UP tlbJcctcd lo the..,c rc4uL,h on groumh of burden. O\crbreallth. and rclc\ ancc. 

Su1'Jcct to thc,c nhJcct10P,. L P prnuurl.!d dm:umcnt.. in rc,pon-.;c to Reqm!'>l No. 

13(a) anJ indK.llcd tl'- uHcnt al,o !\, produce documents re,pom,tH! to Reque,t o. 

U(h). In a lcttct <.lncJ ,\ugu ... t I. 1997. UP 111d1c,\ted that it v.d, ,till in the procc" 

<.lt a"cmbling H, rc,pon,c, 10 Rc4uc-.;t '\o IJ(h) When l P finall1 rc,pondcd. on 

\ugu,t 4. 1997. ,t f.11lcJ to prm tUl' .my inform,lllon on loromot1\ c compcn,.Hmn 

other th.in tud Ctl'C" The p,1rt1c, had ,c, crnl d1,ru,,mn, rcg.m.lmg th,, rcquc,t 

.mJ up·, l11nitcu rc,pon..,c to it Thc,e d1,cth..,10n, culmin,Hed in the September 2 

ktter from OPPD coun,cl to l P coun..,cl. 

\lorcm ct. in an 1dfor1 to 1.:larify the --~ope ol Re4ucst o. 1 J(hl. Of'PD 

fol lowed up with Rl'que, t "o, ~ .md 1 in th Second • ct of D1,ro, er} Rc4Ul',h. 

P nhJcdcd to thC'-C rc4ue ... l'i •"' burdcn,nmc. o,e,brn.1J .• md ,rrctc,.int. 

uh,cquent attempt-. to rc,olvc thC'-L' 1lhJcction ... h.1,·e hccn t111'ucce,,t"ul. 

ALco1<lin!_' It) lfocumcnt, produced by P in d1,covcry. OPPD tr.\111-- ,m: 

handled i-, run-lhrough tr,1111' \\ i1h H'\St· pfl)\'iding lo~·omol1\e ()O\\'Cr. Therelort'. 

thl• lot·nnllllivc co,t ,\'-,ot·imcd ,, i1h hauling the tram, over UP\ ltnc ,, horn h) 

B\Sf in the tirsl llht,mce P and B Sf .1grecd to l'{)lllpen..,atc B'\SF for the lhC 

of its hllOt:mthe, b, .m agrccu-tn tucl hum rate and that l11.m,crowe1 hours would 

bl.' ,1..•1th:d on the h,1,1, ot a run-through agrecmc:nt dated '\ovcmbcr 14. 1979. 

\\ hilc 1P h,1, produL·cJ document-- rdalc..•d to fuel compcrh.ll ton. tl h,\, rdu,c<l to 

pr ,>du,t• any drn: umcnts related to the hor.,cp,l\\ er hour componcn1 of the 

l."l)mpen-.at ilHl. 

In a letter dated \ugLhl .!2. 1997. UP ~·ited burden .mu m·crbrcautli a" tht> 

h,ts1, for rcfu-.in~ Ill pnl\ tlk adliitional intormation. L1P d,um, that it \\ ould be 

t' :\l'Cl•dingl) burdL'll,<llllC tn ,i-,,cmhlc detail <m the particular P locomotn c, 

pnl\idcd tn H'\"if- a, run- thwugh po\\Cr or \\hen UP O\\l', Bi\SI-- ho,..,cp<)\\ Cr 

hou,, het",lll'-C sh '\()\ ember 14. I 979 agreement with B1\Sf l'O\'er" hundred, ui' 

- 6 -



Exhibit E 
Page 8 of 68

:m11, c,changcd at a numhcr ol ll,c,llron, In addition, LlP claim, that Rcquc,t o. 

I ,(h) ,, o\crhroad hcc.iu,c n ,, not ..:onltucd to the onh Omaha area. ,mce the 

run-through power agn.:cmcnt CO\t.'r-, hundrcth of <li, ··rent unit, cxch.mged ,ll .t 

,c\ cral uift'c1cm ~col!ranhK 11nmh .. ~ . 
l P, ohJt'ct1on, <lo not outweigh OPPD\ need tor thr, hrghl} rdc, ,mt 

intormatwn l ocomott\C t·o,t, arc a ,1t,1I t·ompnncnt of railroad \,tn,thlc co,ts 

OPPD should not hl' dented thts r, itical information simpl) hccJusc B ' SF and t'P 

dl•1..·1d1..•d lll appl) the tl!rms of an l!\1,t111g run through po,, er agrl!l!111Clll that t:m er, 

numerous umh ,md multiple hKat1on, r.1tl1cr than ,ct up a ~cp.1ratc agrcunent for 

the switch mmcmcnt at Omah,t hlrCo\cr. hr-,t Rcque,t ~o 11th) 1s ..,pccittcally 

limitcd Ill locomntivc compcn,atinn rl.'latcd to "1mncmcnt, cmcrc<l h) 

Tarill ~005 D . . fo1 Om.,ha. '\chraslrn" and 1..·con<l Rc4uc,t '\o., 2 and 3 arc 

implil·rth ..,o limitl·J. up·., d,1im, nf o\'er breadth arc mi ... pl,1ce<l. 

In ... umm.tr) . P has pnn iJcd uni) lHlC ckmcnt of the locomotive uht, for 

1h1..• 111<)\ cment of train, o\ l!r 1i-. 11,1d, fwm the B~Sf· rntcrchnru!c to OPS fuel. ... 

It h,1, not quc,·wncJ the rdc, ancc nf the .,Jd1twnal information ,ought hy OPPD. 

The high dcgn:c of rl'lc, .rnle ,ind the ncctl trn the n:maining J,pcct-. ol lnromnti\l' 

uhh nut\\ 1..·igh an) alkgcd hurdcn to P tn .i-.-.cmhk anJ proJucc this informatio~. 

Fir,t Rt.•~,t '\n J1 

In Fir,t Rl•yuc,t '\n 17. OPPD h.,, rt.'4uc,te<l d,lcumcnt-. containing LCrt,1in 

lll,td pHlPL'rl) , alu,llion inform.ttinn for c.ich , aluation -.1•rtinn trm cr,e<l h) OPPn-. 

tr.tin, bct\\Cl'n thc Omah., intc, ch,mgc ,tnJ ,or: 
llll gn,und-. ,,t hurdcn. O\l'thrcadth. and rclc, an,.:c. 

OPPD h,is been pcrpk,e<l h) UP, tlbjcction" ... mcc waJ property \aluation, 

.m: "tl l'le.trl) rclc, ant tll a c,)al rate rc,1,on,1hlenc,-. pn)cecJing. On l\\ o "cp.1ratc 

ll1.'1. .isi, 1r1,, OPPD h.1s ,ought fun her cxplanation ot P s objection-. ,tnd .i-.J...cd P 

. 7 -
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w recon,iucr it-- po,ation. On Augu:,t I, 1997. UP explained that there 1:- no 

, aluat,on :,cction tli,\l prec1,et) matche-, the trac"-. at is,uc. t;P de-.cnbc<l the 'orth 

Omaha Lead a-, part of a larger \'aluatton .., .:ct ion ,, 1th no rchabie mean, of 

allm:atrng to the orth Omaha Lcau the a111ounh that apply to the entire valuation 

,ect1on. Furthermore. UP expn:-,,cd an inabilit) to \CC ho,\ -..uch informat10n 

\.\Oulu bl! rdc,ant to th,, proceeding in an) c,cnl. UP reiterated thb cxpl.ination m 

th August .22. I t,N7 ktter. 

The roJJ propert) \ alu,Hion-.. dear!) are relc, ,mt becau,c ro,\d pt ope rt} 

return 0 .1 un c,uncnt ('ROI") ,.., a component of a rail cMncr\ \.,irtable co-.t 

L,tkulati0t1, ) ,tern ,l\ er._1ge ROI ,., not an ._\ccurate ,urmgate tor ROI on ,lctual 

net 111, c,tment tor "pec1l1c rat! line scgmcnt-. ' Thus. L'P\ rcte, am:c ob1cctwn ,.., 

unsupportahlc 

Furthermore. UP-. rdu, • .1I to prouun' the road property , aluation ,ct·t1on, 

bccau,e the orth Om,tha Lead ,, p,lfl 1)! ,t \'aluation ,c~tton co, ering a 1,irgcr area 

j.., not a valid h,t·,1, lor objection. P da111h only that there 1s no rcli.1hlt: way tn 

ulloc,Hc to the . oi th On1.1ha Leal.I the amount... that .1ppl) w the entire , .iluation 

,t·\.·r,on. Thi,,..., s1mpl) a mailer \>f P\ opinion. OPPD ,hould be trct: to e\aluatc 

the <l,ua for 1tsclt and to de,·•~!t>p it, own op1111on. Any lhffcrcnce of opinion 

between OPPD and P goc..•:s tll the weight of the e\: idcnce. not us rcle\ ,mcc. P. 

thert!fore . ... tmul<l provide the requc,te<l information for the , aluat1on section that 

cncomp,1,se, the '\orth Omaha Lca<l. 

fir"t R,qtll''t '\n ~ ~ 

In hr-..1 Rc4ue"t '\n 23. OPPO a,k.-.. LP to "\plrn\'idc copie, of LP', most 

\.·urrcnt v~lluations of lan<l for the r.1il l1t1t's hetv,cen the Omaha Interchange and 

'-..OP .. LP\ 'lllc llhjection ,.., that '"the most cuncnt valuation-. .ire tno <l.ite<l to be 

~ !-ice Do.:\.ct ~ o ~ 11'> I. \\'c st l, 1a5 U11l1t1t• Co , H11rl111i:to11 \ 11rthN11 H,11/road Co. \ppcnd1:i. I·, p:i c 
--~ ( Dc"1,1on ,cncd \l.1) ' IQ<)()) 
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rl'lc\'~lllt to the 1,,uc, in th 1, .:.1,c •· Th<-' part1c, h.n c engaged 111 contim·in~ 

d1,Lu..,,ion, ,\bout th1, ohJcct1on. 

LIP ,tL:1--no,\ lt.•<lgcs that land valuation, clearly arc rclc\'ant. It h.1, <lct:1<.Jc<l. 

IH,,,e vcr. that land \'aluation, d.ning h.1d,, l\\ 1991 arc tno old to he relcvanl. P 

cont u• c, rdt•\ .met· \\ ith the ,, eight of the c, idcncc. II is not for the P unilarcraP:1 

to decide 11 ll)l)J lanu ,·aluation, arc ton old. If the UP <lc,m:, to ,uhmll th own 

land apprai,al. a, it ha, indk~llc<l it ,, ill do. It ,, tree to do so anJ ro argue that its 

\'alu.nion, .m: b~uer c\'i<lcncc than 199 I , aluauon, The B,,ard will then 

dt•tcrminc wluch part) , C\'idt·ncc to rely upon Regardlc,s of the RoarJ, t..11:ci~ ·on 

,,n the ,, dght of the lanJ \'aluation t·videncc. the 1991 , aluations rl.!main rcll.!\ unt 

and must he p, mJul·t·d. 

Conclusion 

\\' II EREFORE. for the foregoing re.1,011'. OPPD rcquc,t-. that the Board 

,,,dcr UP hl produce the do1.·ume11t, enc,Hnp \"Cd by the c.Jon1mcnt rcquc, t.... 

dis1.:u,,cd in th1, \lotion. 

w. 
Tlwm,is \\ \\ 1kox 
'\1dhlhh J. D1~ltch.11.!1 
kltrc) 0 \toreno 
Do,11 \ ,. ~LEARY. \\"OOD & \1 \',l R. P. 
1100 c,, 'to,kA,t:nUI!, :\.;\\ .Sutte-:'50 
\\'a,hmgton, D.C. 20005 
( 202) J71 -9500 

Atromey., for Complai11a111 

- 9 -
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

O~U\HA PUBLIC POWER DISTRICT, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant., 

v. Docket No. NOR-42006 

UNION PAC:F:C RAILROAD COXPANY, 

Defendar.t. ________________ ) 
UP'S OBJECTIONS AND RESPONSES TO OPPD'S 

FIRST SET OF INTERROGA1'0RIES AND 
REQUESTS FOR PRODUCTim; Of DOCUMENTS ru·p RECORDS 

Def nd nt. Union Pacific Ra1lro d Comp ny ("UP") hereby 

_csponds t.o the First Set of lnterrog tor1es nd Requests for 

Production of Documents nd Recoids served by Complain nt Om h 

Public Power District ("OPPD") on June 20, 1997. 

GENERAL RESPONSES 
The following gener 1 responses are m de with r spect 

to a!l of the interrogatories nd document requests. 

1. UP has conducted re son ble sc tch for documents 

responsive to the interrog ::or.1.es nd document t·equests . Except 

~s objections re noted her 1n, 1 11 responsive documents have 

been or shortly will be m d v 1lable for 1nspect1on nd 

copying. Cop1 s of documents will b supplied upon payment of 

Thus, n} r sponse th t st tes that responsive 
docurents re be.ng produced is subJect to the Gener l 
ObJect1ons, so th t, for ex mple, ny documents subJect to 
attorney-client privilege (General Objection Jo. l) or the work 

toduct doctrine Gener 1 Ob)ect1on No. 2) are not be ng 
.t:roduced. 
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duplic tion cos 1nclu ing, 1n th c: a of co p t r t p COot .. or pro 1 rr.:ning, t p s nd proc sing irn ' . 2. Produc ion of doc nts 01 inform t1on do not n C s rily i ~ly th t th y r r l v nt to th1 proc ding, nd i not to b"' con tru d w iving ny obj ct1on t t d h l in 
3. C rt in of h docurn nt to b produc cont ln n i iv conf d nti l 1nfor t1on. UP will produc th doc "nt ign d •conf d nti • or "Hi hly Confid nti 1 , ,, only f r h Bo rd h nt rd prot Ctlv or r in thl proc d n 

In l1n with p t r ctic ln C o. thi n tui: • UP h s not cur d V :t fie ton for h n w r to int rrog tori h r n. UP is r p r to discu h t r w th OPPO lf thl i of concern wi hr p C to ny p rt cu r nsw r. 

~BAL OBJECTIQ,',S 
Th fol lo ·in Ob) Ctlon r d wi hr ap ct to of th d covery .. Any dd ... on l p C ., C obj ct.tons 

.. . 
r t t d t nning o h r pon 0 ch lnt rroc tory or docur.: nt r qu t. 

l • UP obj Ct c~ production of, .., .. 1 no prod 1n I d curr. nt or in o t on ubj ct to th ttorn y-cl n 
r vil 9 . 

2. UP obj eta to pro uction o .. , nd ~ n .. • d cum nt or nfo on ubj c· 0 h work p duct r 
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3. UP obJects to production of, and is not producing, 

documents prepared in connection with, or :nforrnation relating 

to, possible settlement of th~s or any other proceeding. 

4. UP objects to production of, and is not producing, 

pubic documents that are ~eadily available, including but ~ot 

limited to documents on public file at the Board or the 

Securities and Exchange Corn~ission or clippings from newspapers 

or other public media. 

s. UP objects to producing, and is not producing, 

information or documents that are as readily obtainable by OPPD 

from its o wn files. 

6. UP objects co the discovery requests to the extent 

that they call for the preparation ot special studies not a~r~ady 

in existence. 

7. UP objects to the definitions of "describe" and 

"identify" as unduly burdensome. 

8. UP obJects to the definitions of "referring to" 

and "relating to" as unduly vague. 

9. UP objects to the definition of "C~aha 

Interchange" to the extent it implies that UP is parti~ipating as 

a line haul carrier in coal movements that UP switches co OPPJ 

f or BNSF. 

10. UP objects to Instructions Nos. 3, 4, and 5 to the 

extent that they seek to impose requirements chat e·:ceed those 

specified i~ t~e apnlicable d:scovery rules and guidelines. 

I 
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11. UP objects co :ns~ruction No. 4 as unduly 

burdensome. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Request NQ......J. 

"Describe the manner in which the UP currently proviaes che 

transportation services for OPPD traffic moving between 
BNSF, 0~aha Interchange and ~OPS (hereina:ter referred to as 

'the OPPD traffic' or 'the OPPD train(s) ') ac provided for 
in UP Freight Tariff 8005-D and applicaole supplements for 

Omaha, Nebraska, including crew assignments, number of 
locomotives and involved crew and loco~ocive tlmes." 

Response 

Subject to che General ObJections seated above, UP 

responds as follows: 

A description responsive to this request is attached 

hereto as Attachment 1. 

Request No. 2 
"Describe and provide the most current of the followi~g 
documents with regard to the Omaha, Nebraska switching 

district: 

a. All tariffs containing a description of the geographic 

area or boundaries; 

b. Maps or schematics depicting the geograpnic, 
operational and ownership area or boundaries; 

c. Track charts covering yard tracks in and arounc Omaha, 
including the trackage between the Omaha Interchange 

and NOPS; 

d. Operating time tables and special instructions covering 

the ~rackage identi:ied in Interrogatory ~o. 2 (c) 

above; and, 
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e. Any docu~ent not listed above which contains definitions of geographic, operational or ownership 
areas or boundaries." 

Response 

UP objects to subpart e. of this request on the grounds that it is unduly vague, unduly burdensome, overbroad, and seeks infor~ation that is not reasonably calculated co lead to the discovery of admissible evidence. Without waiving this 
objection, and subject to the General Objections stated above, UP responds as follows: 

UP will produce current documents respcnsiv~ to this request. Maps and other oversized or voluminous items will be made available for inspection in Omaha and will be copied in response to requests following inspection. Copies of the 
relevant pages of tariffs, track charts and timetables are beir.g produced with this response. There are no special instructions in the timetable regarding this traffic. 

Request No. 3 

"Identify the following for each OPPD train that UP switched from the Omaha Interchange to NOPS and back to the Omaha Interchange during calendar years !995, 1996 and 1997 
year-to-date: 

a. Date and time UP switch crew arrived at Omaha Interchange to get the loaded train; 
b. Date and time UP s~itch crew arrived at NOPS with 

loaded train; 

c. ~~te and time UP switch crew left NOPS with empty 
train; 
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d. Date and time U? s,.-icch crew left Omaha Ir.terchange after dropping of: the empty train; and, 

e. The locomotive initial and number for each locomotive used during the Interrogat~ry No. 3(a) through J(d) activities." 

RPsponse 

UP objects to thjs request on the ground that it wou:d 
require an extremely burdensome special Dtudy. Without waiving 
this objection, and subject co the General Objections stated 
above, UP responds as follows: 

UP will produce considerable responsive information as 
soon as it is compiled. 

RPguest :-:o. .; 

"St:rmnarize jn detail, or provide, all switching studies (logs and ~ummaries) or other documents which relate in whole or in part co, including data relating to or derived f~om, UP switching of cars carrying coal between the Omaha tncerchange anJ NOPS in possession of UP." 
Response 

Subject to the General Objections stated above, UP 
r~spo:.ds as :allows: 

Any respons]ve documents that are located will be 
produced. 

Recruesc No. s 

"Provide the following infor~ation: 

a. Actual maintenance of way structures expenditures for the t:::-ackage traversed by the OPPD cra:ns between the Omaha :nterchange nd NOPS; and, 
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b . The service units, e.g., gross ton-miles, corresponding to the d~ta provided in response to Interrogatory No. 5 (a) . " 

Response 

UP objects to this request on the ground that it would 
require an extremely burdensome special study. Without waiving 
this objection, and subJect to the General Objections stated 
above, UP res~onds as follows: 

As to subpart a., to date UP has been unable to locate 
information regarding maintenar.ce-~f-way expenditures for the 
~orth Cmaha Lead only, but is continuing to search for such 
information. As to subpart b., the total number of gross tons 
(including tare and lading weight but not locomotive weight) 

moving over the North Omaha Lead were: 

1995 

1996 

1997 through May 

3,664,228 

4,291,395 

1,553,694 
The tonnage includes both line haul and switched traffic. UP 
does not have records regarding how many miles each car moved 
over the North Omaha Lead. 

Regues; No. 6 

"Describe and provide copies of all crew agreements curr!ntly in effP.ct which contain provisions dealing with C@aha, Nebraska switching operations." 
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Response 

UP obje=ts to this request on the grounds that it is 
overbroad and see<s 1r.:ormation that is neither relevant nor 
reasonably calculated to lead to the d~scovery of admissible 
evidence. Without waiving this ob)ection, and subject to the 
General Objections stated above, UP responds as follows: 

UP will make the requested docu~ents availab.e for 
inspection in Omaha and will make copies in resp?nse to requests 
following inspection. 

Request No . , 

"Provide the following information in a computerized format, to the extent possible, for each UP yard or road crew chat handled OPPD trains between ~he Cmaha Interchange and NOPS for each of the years 1995, 1996 and 1997 y~ar to dace: 
a . The date; 

b. Xumber of engine men (including :rainees' · 

c . Number of trainmen (including trainees) : 

d. Number &nd Job title of any ocher employees ( including trainees); 

e. Place, time, and date first went on duty; 

f . Place, time, and date finally went off duty; 
g. Train number; 

h . ~ocomotive numbers (1r.clud1ng slave units), and number of unit train; 

i. . •umber of cars in t! ain; 

j. Actual miles run; 

k . Kind of service (e g., local, through, switching, deadhead• :-.g) ; 
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l. Service class for each e~ployee (provide defini~ion of 

codes used); 

m. Run number (provide definition of codes used); 

n. Time claimed for each employee; 

o. Straigtt time actually worked, for each employee; 

p. Straight time paid for, for each employee; 

q. Overtime, for each employee; 

r. Conscruct1ve codes and rela~ed miles, for each erployee 

(orovide definitions of codes used ~d :1 different 

payment rates for each of the ye rs 1995, 19?6 and 1997 

yeat· to dace): 

s. Race codes of each employee (provide def~nitions of 

codes used and all d1!terent ~age races fore ch of ~he 

years 1995, 1996 and 1997 year to date)l; 

t. Payments for meals and lodging for each employee; 

u. A.,y remarks written on time sl:ps; and, 

v. Whether those employees performed any service per sh1ft 

other than that involved in he transportation of the 

OPPD trains and. if so, a cescription of such other 

service. 

If any of the foregoing information is not available 1n a 

corputeri=ed for:nat, provide copies of the specific time 

slips (if 1n!ormat1on appears on the back of the time slips, 

then that data should also be copied), together with 

expJ nations and definitions of any codes appearing thereon 

and each different wage rate and payment scale !or each of 

the years 1995, 1996 and 1997 year to date." 

Response 
UP obJects to this request on the 91.·ound that it would 

require an ext:r:emely burcenso-e special study. Without. wa'.l ving 

this obJection, and subJect to the General ObJections stated 

above, UP responds as follows: 
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In response to subp rts b., c. and d., each train has 
three VP crew members: an engineer, a conductor and a brakeman . 

I~ response to the remaining subparts, UP will provide 
the req~ested information to the extent it is available when it 
has been compiled. UP has ascertained that no time slips are 
available. 

Request No. a 
"Provide the sane 1nforma ion as set forth in Interrogatory Nos. 7 (a) through (v ) in the same manner for each UP yard or road crew tha~ handled t he empt,· movement from NOPS to the Omaha Interchange. If any of the foregoing information is not available in a computerized format, provide copies of the specific time slips (if information appears on the back of the time slips, then that data should 3lso be copied), together with explanat1ons and definitions of any codes appearing thereon and each different wage and payment race scales fore ch of the years 1995, 1996 and 1997 year to date . " 

Response 

See response co Request No. 7. 

Reauesc No. 9 

"Provide all data on , or a copy of, any yard reports, delay reports, conductor's report, disp tchers sheets or other documentation identifying yard activities for each crew handling each of the trains identified in Interrogatory Nos. 
7 and 8, together with explanations and definitions of any codes appearing thereon.~ 

Response 

UP objects to this request on the grounds that ic 1s 
ur.dJly vague and overbroac and seeks 1n!or11acion that 1s neither 
relevant cor reasonably calculated to lead to the discov ry of 
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admissible evidence. Without~ iving thi~ objection, and subject 
to the General Objecticns stated above, UP responds as follows: 

UP will produce the:=- quested documents to the extent they can be located. 

Request No, i.Q 

"Identify all agreements pertainir.g o Omaha, Nebraska s defined in UP Freight Tar1!f 8005-D and applicable supplements to which UP ls party with other rail c rriers, and supplements thereto, und~r which UP purchases the services of and/or compens tes such other carrier(s) !or the use of locomotives, crews, dispatching services, track ge or other facilities. Provide copy of each greement including all supplements." 
f.P.sponse 

UP obJects to this request on the grour.ds that it is 
unduly vague and overbroad ar.d seeks information that is neither 
re ev~r.t nor reasonably calculated to lead to the disco~ery of 
admissible evidence. Without wa1v1ng this objection, and eubJect 
to the General ObJect1ons stated above, UP responds as follows: 

Responsive documents will be produced. 

Request No, 11 

"Identify the frequency th t UP uses: 
a. UP locomotives to handle the OPPD raffic betw en the Omaha Interchange nd the NOPS; and, 
b. FNSF-prov1ded locomoc1ves to handle the OPPD ttaffic bet~een the Omaha Intercr.ange and the NOPS." 

Response 

SubJect to the General ObJections stated bove, UP 
responds as follows: 
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Only loco-ot1v s prov1aed by BNSF are used to move the 

OPPD tr ff1c to "OPS. G nerally, only BNSF locomotives re used 

to pull empty col er ins; occ s1on lly a UP locomotive 1s tied 

o the two BNSF locomotives when t.hey pull the ernpt.ies. 

Request No, 12 
"For UP locomocives used to h ndle the ~PPD tr ffic, provide 

the following inform tion for each of the years 1995, 1996 

no 1997 ye r to date: 

a. Identif1c tion of the loc c1on(s) from which the 
locomotives are drawn plus the total number of 
locomotives av lable in that locat1on(s); 

b. Fore ~h loco-otive 1n the bove loc tion(s) provide 

the following: 

l Its model or type ( .g., SD-40-2); 

2 Horsepower; 

3. C pacity of fuel t nks (gallons); 

4. D tc of purchas or le se; 

5. Origin l cost plus dd1tions nd beet rmcnts; 

6. Financing vehicle ( .g., equipment trust): 

7 . D bt rte sap rccnt; 

6. Financing terms ( 1n )fC rs I ; 

9. Annul depreci t1on; 

10. ~ccrucd depreci tion; 

11. If le sed, whether capital or oper ting lease; 

12 If c pital le se, the capitalized v lue of the 
l se by locomotiv or group of locomotives. If 
group of locomot1ves, identify the number (by 
in1t1 1 nd number) nd ggregate dollars; nd, 
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13. If n operating le se, the quarte ly, semi- nnual, an~ual, etc. le se p yment by locomotive or group of locomotives covering the term of the le se. If group of locomot1ves, 1dent1fy the number (by initi 1 and number) and aggregate dollars. 
c. If there re no specific locations from which the locomotives used to h ndle the OPPD traf:1c are dr wn, prov1de the information requested in l2(b) above for each locomotive used to h ndle the OPPD tr ffic s identified 1n Interrogatory No. 3(e) ." 

Response 

UP obj cts to this request on th grounds that it 1s 
ov rbroad nd burdensome nd seeks 1nfor t1on th tis neither 
relevant nor reason bly c lcul ted to led to the discov ry of 
admissible evidence nd that it would requir n xtremely 
burdensome special study. Without wiving this objection nd 
subject to the Gener l Objections stated bov UP responds as 
follows: 

UP w1ll produc inform t1on ht c n be gather d 
without excessive burden reg rd1ng the UP locomot1vcE us d to 
handle OPPD tr ffic. 

Request No, 13 

" 

b. 

List 11 written gre ments covering mov ments on which UP locomotives are used on tr ins traversing non-UP owned lines and/or non-UP own d locomotives r us don the trains t1av rsing lin s of UP for movem nt cov rd by UP Freight Tariff 8005-D nd pplicable upplem nt for Omah, Nebr sk, s d fined in th t tariff. Provide a copy of 11 greements (including supplem nts nd mendments) covering thes movem nts. 

For the section of th gr em nts id nt fied 1n Interrog tory No. 13( ) th t cov rs comp ns tion betw en the parties, provide the mount of comp ns tion or qu l1znt1on by component, e.g., fuel, m intenance, 
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servicing, tc., nd the service ·nits covered by the 
compensation, e.g., horsepower hours, for each of the 
y ars 1995. 1996 and 1997 ye r to date and the basis 
for computing the compens tion by component, including 
but not limited to studies used ind termining the 
b sis of compensation. Provide a copy of 
correspond nee, bills, etc., rel ting toe ch 

greement." 

UP objects to this request on the grounds that it is 

unduly burdensome and overbroad nd seeks inform tion th tis 

neith r relev nt nor re son bly calcul ted coled co che 

discov ry of dmissible ev1de:1ce. Without w :v1ng this 

objection, nd subj ct to the G ner l Ob)ection9 st ted bov, UP 

responds s follows: 

Those · gree~ nts th t re rel vant to OPPD tr ffic 

1e bing produced in response to Request No. 10 bove. 

b. UP will produce documents r g rding compensation 

p id to BNSF for the use of its pow rand fuel for the OPPD 

traffic . 

Bequest No. u 
" 

For 11 greement coverl.ng locomotiv s owned by on 
carri rand us don noth r c rrier's lines nd not 
covered by Interrogatory No . 13( ) grcem nts, provide 
the mount nd b sis, including but not limit d t.o 
identific tion of studies used 1n dct rmining th~ 
b sis, of compens tion, for th using c rrier's 
compensation to the owning c rrier for: 

1. Use of the locomotive; 

2 . Fuel consumed while on using c rri r's line; 

3. Minten nc of ~he locomotiv ( ); 
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~- Serv1cing of the loco~otive{ ); nd 

s. Other. 

b. Pro•1ide cop}' of corr spondence, billo, etc., rel ting 
to ch greement identified in r spons to 
Intcr1·og tory No. 1, (a) . " 

Respoi)se 
UP objects to this request on th groundo th tit is 

unduly burdensome nd overbro d nd s eks inform tion th tis 

neither relev nt nor re son b:v c lcul ted to led to th 

d1scov ry of d-rissible evidence. 

Request No, 1s 
"For each of th ye rs 1995, 1996 nd 1997 ye r to d te, 
provide the following inform tion with supporting 
document tion with r g rd to locomotiv s id ntif1cd in 
respons to Int rrog tory No. 3(e): 

a. Them nuf cturer, the ~~d 1, the purch s d t nd th 
tot 1 purch se price of dies l locomotlv s purch s d by 
the carrier; 

b. Th fuel consu-ption rt t 
including 'low 1dl '; nd, 

ch throttl s tting 

c. Th less , the rnodcl, le s d t nd th le s rt of 
di sel locomotives le s d by the c rrler, .g., pow r 
by th hour. Id nt1fy the services provided by th 
lease nd included in the leaser te by compon nt, 
e.g., loco~otiv rep 1rs.N 

Besponre 
Subj ct to the Oner l Obj ctions t t d bov, UP 

responds s follows: 

UP l cko infor. tion r sponsive to this requ st for th 

BNSF loco-.:>t i V us d for the OPPO tr ffic. See response to 

Request Nos . ll and 12 abov. 
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Request No. 16 

''Provide all fuel usage documents, reports, analyses and estimates (as well as estimation methodologies), including fuel quantities and the associated service units, for any or all of the locomotives used to handle the OPPD trains, for the yaars 1995, 1996 and 1997 year to date." 
Response 

UP objects to this request on the grounds that it is 
overbro~d and seeks information that is neither relevant nor 
reasonably calculated to lead to the discovery of admissible 
evidence . 

To the extent availaole, UP will provide the requested 
docu~ents as they relate to movement of the OPPO traffic. 

Reauest No 17 

"Provide the following for each valuation section traversed by the OPPO train(s) between the Omaha Interchange and the NOPS: 

a. A description by m:lepost and station name of the p~operties encompassed by each valuation section (as of December 31st for each of the years 1995 and 1996); 
b. A description by milepost and station name of the portion of the valuation section ide:1~ified in response to Interrogatory No. 17(a) that is traversed by the OPPD traffic (as of December 31st for each of tte years 1995 and 1996); 

c. Gross values by ICC/S7B property account included wi thin each valuation section identified in response to Inte~rogato~y No. 17(a) (as of Dece:nber 31st for each of the years 1995 and 1996); 

d. Accumulated depreciation by ICC/STB property account for all properties included within each valuation section identified in res~onse to Interrogatory No. 17(a) (as of ~ece:nber 31st for each of the years 1995 and 1996); 
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e. Gross values by ICC/STB property account of only those properties us .. d by the OPPD traffic for each valuation section identified in response to Interrogatory No. 17(a) (as of December 31st for eaco of the years 1995 and 1996); 

f. Accumulated depreciation by ICC/STB property account for all properties used by the OPPO traffic for each valuation section identified in Interrogatory No. 17(a) (as of Dece~ber 31st for each of the years 1995 and 1996); 

g. Total gross ton-miles of cars and contents and gross ton-miles of loccmotives and cabooses traversing the entire valuation section for each valuation section identified in response to Interrogatory No. 17(a) for ei'\ch of the years 1995 and 1996; 

h. For each valuation section identified in respo~se to Interrogatory No. 17(a) where the properties used by the OPPD traffic are less than the total propert~es within the valuation sec~ion, total gross ton-miles of cars and contents and gross ton-miles of locomotives and cabooses for each valuation section identified in responce to Interrogatory No. 17(a) for each of the years 1995 and 1996) ." 
Resoonse 

UP obJects to this request on the grounds that 1t ~s 
unduly burdensome and overbroad and seeks information that is 
neither relevant nor reasonably calculated to lead co the 
discovery of admissible evidence. 

Request No. 10 

"Explain how loaded cars that are swi:ched pursuant to UP Freight Tariff 8005-0 from a railroad to the UP are categorized in the Report of Freight Commodity and Statistics (Form QCS) and in Schedule 755. Railroad Operating Statistics to the Annual Report Form R-1 filed with the Surfa~c Transportation Board." 
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Resoonse 

Subject to the General Objections stated above, UP 

responds as follows: 

In accordance with the Board's accounting rules and 

procedures, the OPPD loaded cars arP. not included in the QCS. 

The time required to switch the loaded cars is reflected in the 

R-1 Schedule 755, line 117, Yard-Switching Hours, which measures 

ti~e expended by yard crews in switching service. 

Request No. 19 

"For 1995, 1996 and 1997 year to date provide copies of 
revenue statements for all traffic handled by the UP in 
Omaha, Nebraska pursuant to UP Freight Tariff 8005-D." 

Response 

UP objects to this request on the grounds that it is 

unduly vague and overbroad and seeks information that is neither 

releva~:t nor reasonably calculated to lead to the discovery of 

admissible evidence. Without waiving this objection, and subJect 

to the General Objections stated above, U? r~sponds as follows: 

There are no "revenue statements.# The amount of 

switching revenue UP received from traffic to or from stations on 

the North Omaha Lead was: 

1995 

1996 

1997 through May 

$2,323,483 

$2,574,867 

$986,493 
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Request No. 20 

"Provide a copy of Union Pacific's current schedule of rates 
and surcharges for billing railroads and others for use of 
facilities, services and equipment." 

Response 

Subject to the General Responses anj Objections stated 

above, UP responds as follows: 

UP will produce the requested document. 

Request No. 21 

"a. For each of the years 1995, 1996 and 1997 year to date, 
provide the annual amount of Ad Valorem Tax paid by UP 
and the total road-miles and track-miles owned by UP in 
the state of Nebraska and in Omaha, Nebraska. 

b. Provide the current Ad Valorem tax rate3 which the 
State of Nebraska and local governments use to assess 
UP property and how these rates are applied." 

Response 

UP objects to this request on the ground that it is 

overbroad and seeks information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible 

evidence. Without waiving this objection, and subject to the 

General Objections stated above, UP responds as follows: 

a. Total Ad Valorem Tax paid in Nebraska was: 

1995 

1996 

$13,294,995.57 

$14,231,709.56 
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The ad valorem taxes for 1997 will not be levied until November 

and will not be paid until April 1998. Data as to the taxes paid 

to local governments in the Omaha area in 1995 and 1996 will be 

produced. The requested mileage data are as follows: 

Boad Miles Track Miles 

Nebraska 1996 1,268.03 2,597.86 

1995 1,104.39 2,382.88 

Omaha 1996 37.22 126.01 

1995 37.22 126.01 

b. In :995, the average 1ate assessed in Nebraska ~as 

0 . 02177581. In 1996, the average rate assessed was 0.02144401. 

The rates assessed and amount3 paid to the local governments in 

the Omaha area will be pro~ided. The method used to assess UP 

property is described in a document that will be produced. 

Request No. 22 

~provide the following: 

a. A copy of UP's most current land valuation m,\ps 
covering the rail lines between the Omaha Interchange 

and NOPS; 

b. Docu~ents ider.tifying all land grants and/or 1onated 

rights of way (including easements) obtain~d by UP or 

its predecessors on the rail lines between th\• Omaha 

Interchange and NOPS; and, 

c. Documents and/or maps which identify the UP-owned 
trackage used by UP to provide service to OPPD between 

the Omaha Interchange and N0~s.~ 
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Response 

UP objects to this request on the grounds that it is 

overbroad and unduly burdenso~e. Without waiving this objection, 

and subject to the General Objections stated above, UP responds 

as follows: 

UP will produce the iequested documents. Documents 

regarding land grants and/or donated rights of way will be made 

available for inspection in Omaha and copies will be provided 

upon request following inspection. 

Regu~st No. 23 
"Provide copies of UP's most current valuations of land for 

the rail lines between the Omaha Interchange and NOPS." 

Response 

UP objects to this request on the ground that it seeks 

information that is neither relevant nor reasonably calculated to 

lead to the discovery of admissible evidence. The most current 

valuations are coo dated to be relevant co the issues in this 

case. 

Request No. 24 
"Pro\.·ide a copy of Union Pacific's technical specifications 

for construction and/or maintenance cf industrial trackage." 

Response 

UP objects to tri request on the ground that it seeks 

information that is neither i_levant nor reasonably calculated co 

lead to rhe discovery of admissible evidence. Without waiving 



Exhibit E 
Page 33 of 68

- 22 -

the for~g,ing obJeccion and subJect co the General ObJections 
stated above, UP responds as follows: 

UP will provide any 1esponsive documents. 

Request No, 2s 
"For each of the years 1995, 1996 and 1997 year to date, produce documents that identify the following: 
a. Cost per ton !or 132 lb. rail - new; 
b. Cost per ton for 132 lb. rail - second hand; 
c . Cose per ton for 115 lb rail - new; 
d Cost per to:1 for 1:s lb. ra:.l second hand; 
e. Cost per plant. weld; 
f. Cost. per f:.eld ....-eld, 
g. Cost per rail anchor - new; 
h. Cost per 7. 5 11 X 14" tie place - new; 
l. • Cose per 7. 5" X 14" Cle ~late - second hand; 
j. Cose per 7. 5" X 12" tie plate - new; 
k. Cost per 7. 5" X 12" t1e plate - second hand; 
l. Cose. per , .. X 9" X a I 6 It wood crosstie - Grade 5; 
r:l. Cost per 7" 9" X a I 6 11 wood crossc.ie - Grade 3; 
n. Cost for a No. 9 turnout (metal material only); 
o. Cost for a No. !1 turnout (metal material only) ; 
p. Cost per MBM for wood switch ties; 
q. Cost per rail spike; 
r. Cost per ct:bic yard o: ballast; 
s. Cost per cubic yard of subballast; 
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t. All transportation costs, identified separately, for 
each of the items listed in (a) through (s) above; 

u. All labor costs, identified sep~rately, for installing 
each of the items listed in (a) through (s) above." 

Response 

UP objects to providing cost information for 1995 and 

1996 and to subparts t. and u. of this request on the ground that 

these requests are unduly vague and burdensome and would require 

an extremely burdensome special study. Without waiving this 

objection, and subJect to the General Objections stated above, UP 

responds as follows: 

As to parts a. through s., UP does not purchase all of 

the items specified, but will provide the current price it is 

paying for the closest equivalent. UP will also produce 

information about the labor costs associated with installing the 

appropriate unit. 

Request No. 26 

"For all bridges lccated on the rail line between the Omaha 
Interchange a~d the NOPS produce bridge lists or other 
documents identifying: 

a. Each bridge; 

b. Its location; 

c. What it crosses (e.g., river, interstate highway, 
railroad, etc.); 

d. Distinguishing features and characteristics of the 
bridge (such as type, length and height); 
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e. The individual components of which the bridge is 
constr~cted (e.g., spans, piers, abutments , etc . ); and, 

f. The number and length of such components in the 
bridge." 

Response 

UP objects co subpart d. of this request on the grounds 

that it is unduly vague and overbroad. Without waiving this 

objection, and subject to the General ObJections stated above, UP 

responds as follows: 

To the extent available, UP will provide the requested 
information. 

Request ~o. 27 

"For each of the components identified in response to 
Interrogatory No. 26, produce docu~ents identifying the most 
current available construction unit costs (e.g., cost per 
foot or other appropriate measure that can be applied to the 
components) for single track configurations for both open 
deck and bal!ast deck construction." 

Resoonse 

S~bJecc co the General ObJect:ons stated above, UP 

responds as follows: 

To the extent available, UP will produce the requested 
documents. 

Request 'o_~ 

''Produce documents identifying the highway at-grade 
crossings on the rail line between the Omaha Interchange and 
the XOPS and the following information for each such 
crossing: 
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a. Geographic location, i.e., clty, county and state; 

b. R ~1 location, i.e., ra1lroad lir.e name and milepost, 

c. Width; 

d. :.engch; 

a. Type o! construction; 

f. Number of track!>; ar.d, 

g. ':'yp~ of p1:otective de\·.1.~eo." 

SubJect to the Genera~ Objectiono stated abov~. UP 

responcs a5 :ollowc: 

To the ext nt available, the recr~ested infcrr.lat ion will 

be produced . 

~',l~f'.;t i':0 I 2 9 

•Fo= eac~ of the di~!erent t~T,~5 a~d s~zes o~ highway 
crcsoingo ~n5 h "gh~ay crossi~g p:otac:ive dov~cee ~dentified 
in reDpcnse :o Inter=o;at~r./ No. 26, prod~ce doeu~e~tG 
identifyir.g the moot current ,ailablc co~atructicn costs." 

UP objects to ~his request on the groun1s thac it is 

overbroad a~d aeekc 1n~or~a:io~ that !e ~either relevant nor 

reaoonably c !culatcd to lea~ :ct~~ ciscovery of adm.eGible 

evidence . Wit~~ut waiving this objection, and aub)ect to the 

Gc:.eral Objectic~e otated above, UP responoa as follows: 

currP~C construction costs !or thd typee of crossing• 

lo:atcc o~ th ~rack used to car~y tte CPPO traffic will he 

prod1..ced. 
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Request No, 30 

"Provide documents containing the grading construction information listed below for the rail line between Omaha Inter~hange and the NOPS: 

a. Number of cubic yards of excavation separated by type of material (e.g., co~~on, loose rock, solid rock, etc.); 

b. Number of cubic yards of borrow separated by type of rn terial (e.g., co~~on, loose rock, solid rock, etc.); 
c. Construction specifications (e.g., roadbed width, side slope ratio, width of ditches, etc.); 

d. Number ot route miles, separated between single track main and double track rn in, corresponding to the cubic y rd inform tion provided in response to Interrogntory Nos. 30(a) nd (b) above; 

e. :umber of track miles corresponding to the cubic yard 1nfo1mat1on provided in response to Interrogatory :os. 30( ) nd (b) bove; 

f. Liner feet of pipe inst lled for lateral dr 1nage; 
g. Numb r of cubic yards of rip r p placed for the protection of the ro dway; 

h. :umber of cubic 1·ard of masonry or other simil r ~aterial used for ret 1n1ng walls; 
i. ~umb r of cres cle red; 

j. Number of cres gn:bbed; and, 

k. Nur:ib r of acres s ed d.Q 
Response 

UP objects to this rcque ton the grounds that it 1s 
unduly burd nsome nd would require an extremely burdensome 
specia: study. Without wiving this obj ct1on, and subJect to 
the Ger.er l Objections stated bov, UP responds as follows: 
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To the extent vailablc, UP will produce the requested 

documen~a. 

"Fore ch of the years 1995, 1996 and 1997 ye r cod ce, 

provid the documents cont ining ~he following information: 

The cost per cubic y rd of exc vation sep r cely for 

common, loose rock and solid rock; 

b. The cost per cubic y rd of borrow sep ratcly for 

co-~on, loose rock and solid rock; 

c. The cost per cubic y rd of rip rap (inst 11 d) 

separated hetw en m ceri l nd labor; 

d. The ~ost. per cubic y rd of masonry, or other s1mil ~ 

material, used for retaining w lls separ ted betwe n 

m,terial and l bor; 

e. The cost per acre for cle ring nd any dJustments f<:'r 

che sc:le of tlr'.\ber; 

f. The cost per ere for grubbing; 

g. The cost per ere for seeding; and, 

h. The cot. per square y rd for geote:xtile f bric." 

B~~l2Qilf~ 

UP obJects to this request on the ground ~ht it is 

unduly burdensome nd overbro d nd seeks 1nformat1on th tis 

nit.her relevant nor re sonably c~lrul ted to led to the 

discovery of dm1ss1ble evidence. Without~ 1ving thls 

obj ct1on, and subJect to the Gener l Ob) ct.ions st ted bov, UP 

?esponds s follows: 
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7o the xtent v 11 blc, UP will produce the requested 
documents. 

Request No. 32 

"Provid ocum nts cont ining th following info tion for 11 culverts on the r il 11~ b tw en the Om h Interch nge nd the NOPS: 

Loe tion (1.e., ot te , line segm nt, r 1lro d mil post, tc.) ; 

b. Siz (dim ter); nd, 

c. Cost pr lin r foot (inst 11 d) fore ch 1z id ntified in re ponce to Int rrog tory No. 32 (b) bov fore ch of th y r 1995, 1996 nd 1997 ye r to d t ." 

R,sponse 

UP ob) cts co this r qu st on th gro~~du th tit is 
unduly burd nso~ nd ov rb:ro nd s eka informat on ht is 
neither rel v nt nor re so~ bly c lcu! t d to led to tn 
discov ~• of r .. dmi s.ble vid nee . Without w 1ving thi 
objecc10n, rid subJecc to th Gen r l Obj ct10ns t t d bov, UP 

To th xt nt v il ble, UP will produc th r qu t d 
d-,cum nts. 
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CAROLYN F. CORWIN 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

JAMES V. DOLAN 
LOUISE A. RINN 
Law Department 
Union ?acific Railroad Compa~y 
1416 Dodge Street 
Omaha, Nebraska €8179 
(402) 271-4227 

Attorneys for Defendant Union 
Pacific Railroad Company 
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I hereby certify that on this 7th day of July, 1997, 

I caused a copy of t~e foregoing UP's Objections and Responses 

co OP~D's First Set of Interrogatories and Requests for 

Production of Documents and Records to be sent by messenger 

to: 

Thomas W. Wilcox, Esq. 
Donelan, Cleary, Wood & Maser, P.C. 
:100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

OMAHA PUBLIC POWER DISTRICT, 

Complainant, 

v. 

UNION PACIFIC RAILROAD COMPANY, 

Defendant. 

Docket No. NOR-42006 

UP'S OBJECTIONS AND RESPONSES TO OPPD'S 

SECOND SET OF IN7ERROGATORIES AND 

BEQUESTS FOR PRODUCTION OF DOCUMENTS A.ND RECORDS 

Defendan~ Union Pacific Railroad Company ("UP") hereby 

responds to the Second Set of Interrogatories and Requests for 

Production of Documents and Records served by Complainant Omaha 

Public Power District ("OPPD") on July 29, 1997. 

GENERAL RESPONSES 

The general responses set forth in UP's Objections and 

Responses to OPPD's First Set of Interrogatories and Recruests for 

Production of Documents and Records are hereby incorporated by 

reference. 
QENERAL OBJECTIONS 

The general objections set forth in UP's Objections and 

Responses to OPPD's First Set of Interrogatories and Requests for 

Production of Documents and Records are hereby incorporated by 

reference. Any additional specific objections are stated at the 

beginning of the response to each interrogatory or document 

request. 
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SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Request No. l 
"Produce all correspondence between UP and BNSF dating from 

1979 to the present relating to the operations between UP 

and BNSF by which OPPD's trains are transferred to UP for 

final delivery to NOPS." 

Response 
UP objects to this request on the gro~nds that it is 

unduly vague, unduly burdensome, overbroad, and seeks information 

that is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. Without waiving this objec­

t ion, and subject to the General ObJections seated above, UP 

responds as follows: 

UP will produr 0 respor.sive documents that can be 

gathered without excesslve burden. 

Request No. 2 
"a. Identify the UP locomotives used from 1995 to the 

pr~sent to equalize the horsepower hours between UP and 

BN£F pursuant to the run-through agreement and 
documents referenced in Bates numbers UP 00034 through 

UP 00065. 

c. For each of the locomotives identified in response to 

2 . a. above, provide _he following information: 

1. Model or type (e.g., SD-40-2); 

2. Horsepower; 

3 . Date of purchase or lease; 

4 . Original cost plus additions and betterments; 

S. Financing vehicle (e.g., equipment trust ) ; 

6. Debt rate as a percent; 
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7. Financing terms (in years); 

S. Annual depreciation; 

9. Accrued depreciation; 

10 . If leased, whether a capital, operating or 

full-service lease, 

11. If a capital lease, the capitalized value of the 

lease by locomotive or group of locomotives. If 

group of locomotives, identify the number (by 

initial and number) and aggregate dollars; 

12. If an operating lease, the quarterly, semi-annual, 

annual, etc. lease payment by locomotive or group 

of locomotives covering the term of the lease. If 

a group of loco~~tives, identify the number (by 

~nitial and number) and aggregate dollars; and, 

13. If a full-service lease, e.g., power by the hour, 

the lease rate and the services provided by the 

lessee and included in the lease rate by 

component, e.g., locomotive repairs." 

UP objects to this request on the grounds that it is 

overbroad, would require an extremely burdensome special study, 

and seeks information that is of marginal re1,,.·,ance to this 

proceeding in view of the fact that on~y BNSF locomotives are 

used in connection with movement of the OPPD traffic except in 

rare situations described in UP's response to Request No. 11 of 

OPPD's First Set of Interrogatories and Requests for Production 

of Documents and Records. 



Exhibit E 
Page 45 of 68

- 4 -

Bequest No, 3 

"For the sections of the agreement identified in Bates 

numbers UP 00034 through UP 00065 covering co~pensation 

between the parties to that agreement, provide: 

a. The amount of compensation or equalization by 
component, e.g., fuel, maintenance, servicing, etc., 

and the service units covered by the compensation, 

e.g., horsepower hours, for each of the years 1995, 

1996 and 1997 year to date; 

b. The basis for computing the comp~nsation by co~ponent, 

including but not limited to st~Jies used in 

determining the basis of co~pensation; and, 

c. A copy of all correspondence, bills, etc., relating to 

the agreement and supplements." 

Response 
UP objects to this request on the grounds that it is 

unduly burdensome, overbrcad, and seeks information that is 

neither relevant nor reasonably calculated to lead to discovery 

of admissible evidence. Without waiving this objection, and 

subject to the General Objections stated above, UP responds as 

follows: 

UP has previously produced responsive information 

relating to the OPPD traffic. 

Request No. :i 
"Produce copies of all agreement~, and supplements, between 

BNSF and UP, other than those agreements, and supplements, 

produced in response to First Int~rrogatory No. 10, appli­

cable to Omaha, Nebraska, including the Omaha, Nebraska 

switching district." 
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Response 

UP objects to this request on the grounds that it is 

overbroad and seeks information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissibl~ 

evidence. Without waiving this objection, and subject to the 

General Objections stated above, UP responds as follows: 

UP will produce documents relevant to the OPPD traffic 

to the extent such documents have not been produced previously. 

Request No. 5 

"Produce all documents regardless of date related to the 
development and adoption of Item 3650 of Tariff UP 8005-D." 

Response 

Subject to the General Objections stated above, UP 

responds as follows: 

UP is presently unaware of responsive documents that 

have not been produced previously, but is continuing to search 

for any such documents. 

Request No. 6 

»Produce all tariffs and supplements dated from 1979 through 
1984 applicable to the movement of coal by UP from the Omaha 
Interchange to NOPS. 11 

Respons0 

UP objects to this request on the grounds that it is 

unduly vague, overbroad and seeks information that is neitheL 

relevant nor reasonably calculated to lead to the discovery of 
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admissible evidence. v~ithout waivlng this objection, and subject 

to the General Objections stated above, UP responds as follows : 

UP will produce any documents responsive to this 

request. 

Reguesc No. 7 

"Produce all agreements, contracts or contract provisions 

between U2 and BNSF dated from 1979 to the present 
applicable to the movement of coal received by UP fro~ BNSF 

in Omaha and dP-livered by UP to NOPS." 

Response 

Subject to the General Objections stated above, UP 

respor:ds as follows: 

UP will produce documents responsive to this request. 

Rfill.uest No. 8 

"Produce all documents, regardless of date, related to the 

construction of track to connect NOPS to defendant in the 

:970s, including but not limited to documents regarding; 

a. the cost, feasibility, or effectiveness of the 
construction as a competitive constraint on rail rates; 

and 

b. any maps or diagrams associated with such 

construction." 

Response 
Subject to the General Objections stated above, UP 

responds as follows: 

UP will produce documents responsive to this request. 
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Bequest. No, 2 

"Produce all documents from 1982 to the present prepared by 

UP personnel or consultants retained by UP relating to any 

possible transportation of coal to NOPS involving water, 

truck, conveyor belt or other non-rail modes." 

Response 
SubJect to the General Objections stated above, UP 

responds as follows: 

UP will produce any documents responsive co this 

request. 

Request No. 10 
"Produce all docu~ents from 1982 to the present relating to 

the feasibility of rail construction which would directly 

connect NOPS to the track of the BNSF in the vicinity o! 

Omaha, Nebraska." 

Response 
Subject to the General ObJections stated above, UP 

responds as follows: 

UP will produce documents responsive to this request. 

Bequest; No. 11 
"For the years 1991 to the present, produce all documents, 

including but not limited to studies, analyses, reports, or 

projections preparPd by UP personnel or consultants retained 

by UP relating to: 

a. the amount of power generated by OPPD's electrical 

generating stations; 

b. the amount of power purchased and sold by OPPD; 

c . the econo~ic feasibility of OPPD increasing power 

production at one of ito power stations and decreasing 

power production nt r.ocher station and the effect of 
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such increases or decreases on the switching charge 
assessed by UP under item 3650 of Tariff UP 8005-0." 

Subject to the General Objections stated above, UP 

responds as follows : 

UP will produce any documents responoive to this 

request. 

Request No. 12 
"For the years 1982 to the present, produce all documents, 

including studies, analyses or projections prepared ~YUP 
personnel , or consultants retained by UP, relating to the 
ability of gas, nuclear po~er, or other fuels to displace 
coal from the Powder River Basin in Wyoming as the fuel 
utilized by electric utilities to produce electricity." 

UP objects to this request on the grounds that it is 

overbroad and unduly burdensome and seeks information that is 

neither relevant r.or reasonably calculated to lead to the 

discovery of admissible evidence. Without waiving this objection 

and subject to the General Objections stated above UP respond s 

follows: 

UP will produce responsive documents that can be 

gathered without excessive burden. 
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Augt;st: 13, 1997 

ARv~1'c~ 
CAROLYN F. CORWIN 
A.~DREW J. SHAPIRO 
Covington & Burlir.g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, o.c. 20044 
(202) 662-5388 

JAMES V • DOLA.'­
LOUISE A. RINN 
ROBERT T. OPAL 
Law Department 
Union Pacific Railroad Comp ny 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-3072 

At;ornevs for Defendant union 
Pacific Railroad company 
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I hereby certify chat on chis 13th day of August, 1997, 

I caused a copy of the foregoing UP's Objections and Respor.seo co 

OPPD's Second Set of Interrogatories and Requests for Production 

of Documents and Records co be sent by messenger to: 

Thomas w. Wilcox, Esq. 
Donel n, Cleary, Wood & Maser, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
w shington, o.c. 20005 

C rolyn F. Corwin 
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CAROLYN f' CORWIN 

BY MESSE 'GER 

CO VINGTO N & BURL I NG 

IZOI PCNNSYLVANIA AVENUt N W 

PO BOX 7566 

WASHINGlON. 0 C 20044•7566 

12021 662 - 6000 

August t, 1997 

Thomas W. Wilcox, Esq 
Donelan, Clear) \\ood & \1aser, P.C. 

1100 New York Avenue N W. 

Suite 750 
wa~hington, D.C 20005 

Re: OPPD v. UP, Docket o. NOR-42006 

De,ir Tom: 

l lC°"-fC.\.!)...ouK 

C\.I.._IO"' •"•UT 

1,0,,.x. .. .,,,, ,. .,.. 

TU.l:~...C .. ,. f7 ....., ~"" 

h, ~t, w l( •4.CI ~ ) 101 

UIVSM.i.a 10,40 eno, Wi 

..,u.,......,.....,..c Jl Z ~•· ~l'>O 

,,. ... ,u )I' l ~ !t9. 

As a follow-up to our telephone conver:,ation on July 28, 1997, and in 

response to )Our letter of July 29, 1997, I can report the foliow1ng. The paragraph 

numbers belo\', correspond to the paragraph numbers in your July 29 letter. 

1. \\ th my letter of Jul\ 29, 1997 to you, I enclosed a trad. profile 

covering the c;outhcrn portion of the orth Omaha Le.d. This p ofile is responst\e to 

Request 2, as ,., ell a~ Rcquests 22 26 1d 30-32 L,P has made considcralJlc efforts to 

locate a similar profile dra,-ving that show,; the remainder of the relevant track but has 

been unable to locate such a protile. \\ e ,\Ill let you know i f a further search is 

successful, but at this point I am not optimistic. I also forwarded to you an alignment 

map co,Pring Omaha and North Omaha with my letter dated July 25, 1997. In addition, 

I have offered )OU the opportunity to review a larger, more detailed C W alignment 

map in our offices. 

2. \\1th m) letter to you dated July 30, 1997, I enclose:! the results of 

a special ~tud, sho" 1ng for the period June 1996 through May 1997 times of (a) 

placement of loaded cars at NOPS and (b) release of empt', cars to B SF. This 

information is the cloc;est L,P has to the crew e\ent times described in Request 3 b) and 

(d). UP does not ha\e information responsive to Request 3(a), (cl, or (e). Contrary to 

\\ hat 1s st~1ted in ) our letter, I did not tell you that in response to Request 3 LP would 

pro\ de the time$ trains "ere handed off from B 5F 10 UP. Request 3 inquires about 
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times relating to UP crew act1v1ty A UP ere\.,, may or may not be on duty at the time 

8"-ISF drops off loaded cars. Thus, the h,rnd-off of a train from B SF would not 

necessanl~ corre-;pond to the time a UP switch crC\'\' ,mived to pick up the cars. 

3. I ha\.'e confirmed that UP has no documents responsive to Request 4 

other than <.'ocuments that were generated since the complaint \'\as filed. As I advised 

you during our telephone call, v.e consider the latter documents to constitute attorney 

\'\Ork product, and we are not producing them. 

4. UP 1s \,orking 011 a special study 1n response to Request S(a). I still 

expect to provide the results of that c.tudy to you some time next week 

5. As \'\C ha,·e stated previously, l.JP 1s '" ii ling to produce crew 

agreements for inspection in Omaha. We will \\cllt to hear whether you intend to 

engage in such an inspection er ,He otherwise able to narrow your request so that we 

can avoid burdensome cop} ing oi the:.e agreements, a number of which are in the 

unusual format I dl"'Scribed to you. 

6. I have confirmed that UP has no documents responsive 10 

Request 9. 

7. Ac. your letter notes, my letter dated July 25, 1997 sets out l.JP's 

position on Request 12 

8. As I c.;d\ 1sed ~ ou during our telephone call, UP has been assem0ling 

information on the coni..,('11sation paid for use of 8 SF loromot1ves in connection with 

movement ot the OPP0 tr 1:f1c in response to Request 13(b). I hopr ·n havP. that 

information for ~ ou early ne,t week. 

9. Ac, I advised you, UP's primal) objection to Request 14 1s 

O\.'erbreadth, and \\e are \'\1lhm; to discuss this request further 1f VOll can narrow 1t. To 

the extent you have done so in OPP0's Second Set of Discovery Requests, UP will 

respond in due course. 

10. I have investigated further regarding RPquest 17. UP continues to 

object to this request on the ground that data on valuation sections would not yield 

rele\Jnt 11-Jormation and that assembling such data would be unduly burdensome. As I 

told you ·here is no valuation sectton that matches the track at issue. I am advised that 

the \clluat1on ~ection that encompasses the ,orth )maha Lead rur,s from ,v11ssoun 

Valley, IA to the noilh Council Bluffs. IA to the east, and Millard, E to the southwest. 

The St"'ction has 3 5.48 mainline track miles (including 16.87 mtles of double-track 
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m.iinlrne) and 52 24 trc1ck miles of yard und lead trc1cl-.s. The track cost and rot1d 

property asset costs w1thm the \alua11on sect ion c1rl not identified to a specific mile post, 

station numbrr, or trad, number As \H' have prcv1ou::,I~ advised you, UP docs not have 

a record oi the gross ton-miles for traffic mo\ ing on the t-.orth Omaha Lead. Thus. there 

is no reliable way to allocate to the North Omaha Lead the amounts that apply to the 

entire \aluatton section 

hen if the valuation section records did provide information specific to the 

North Om..1ha Lead, \'-C believe these records would not be relevant. \Ve are unable to 

dctermme ho" the information requested \\.Ould nave any bearing on an issue pertinent 

to th1~ proe<.'eding. Moreover, it would require substantial effort for UP to retrieve 

record-. and \Hite a program to provide the requested information for the valuation 

st>ct1on 

11 . As I noted during our telephone call, I believe the reference to 

Gelco rates on document no. UP 00100 must be read in the context of the st,1tement in 

document no. UP 00099. Standard reicrence sources re,eal that Gelco 1.., a corporation 

that le.1se s r,,ilroad equipment, among other thing-,. 

12 UP is continuing to pull from its files deeds thJt are respons1\e to 

Rcquer,t 22(b .\!though ,,e initially :ncJicatl'd that these documents ,\ould bt.: a\.ailable 

for re, 1e,, in Om.1ha, UP is mal-.ing copies and 1s willing either to fon,vard them to 

\\/ash1ngton D C. or to pro\ 1de them to sonu:one in the Omaha area Pleac;e let us 

know your preference on this. UP is in the process of creating a map of the relevant 

right ot ,vay that shows parcels ,, 1th deed references 1n response to Request 22(a) and 

will provide a copy of that map when 1t 1s ready 

13. The most recent valuation UP h, s for the property in question was 

prepared in 1991 LP bel1e\.es that a 1991 l,md \ali.1ation 1~ too d.ited to pro\1de 

information of rclPvdnce to this proceeding. This 1s particularly true 1n view of recent 

plans for real estate de\elopment m the do\\ntoV", n Omaha area. In any event, UP 

intends to hire an appraiser to perform an up-to-date appraisal of the value of the 

rele-. ant propert', for purposes of the stand-alone cost anal', is Presumably, OPPD will 

do the same. Thus, land valuation miormation from 1991 would be superfluous. 

14. I had originally thought that UP could produce a document 

r~~punsi\e to Request 24 this \\eel- but that is nv the Cdse. UP , .. •ill produce a 

re!>ponsive document c.1s soon as possible. 

1 5. I pro\ idcd the results oi UP s special study in response to 

Request 2 5 "ith mv leller to you dated July 29 1997. 
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16. As noted above, we produced one trad. profile to you with my 

letter dated July 29 and an altgnment map \'\ 1th m} letter dated July 25. UP 1, searching 

for other profiles and maps that may provide more detail on the relevant property 1n 

rt:~ponse to Request 26 and other requests. 

1 7 Apart from the track profile referenced above, as well as documents 

already produced in response to other requests, UP has been unable to locate any 

documents responsive to Requests 30 and 31. 

Please let me know ac; soon as possible whether you will want to review 

any of the documents L,P has oftered for inspection in Omaha UP has limited space for 

storage and revicv\.· and needs to hear soon whether someone will come to Omaha and, 

if so, when, so that arrangements can be made. 

Please do not hesitate to call if you ha\e questi0:--,s. 

Sincerely yours, 

Carolyn F. Cor\vin 
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BY MESSE GER 

Thon- as \\'. \Vilcox, Esq. 

C OVI NGTON & B U RL I NG 

l.?0 PEt,NSYLVAN A AVENUE N W 

PO BOX 7566 

WASHINGTON DC 20044 -7566 

12021 662 · 6000 

August 22, 1997 

Donelan, Cleary, \\lood & MJser P C. 

Sune 750 
1100 l'.C\\. York A\enu<, W. 
\·\lashinglon, O.C. 20005 

Re: QPPD v. UP, Docket No. <JR-4201J6 

Dear Tom 

l ( C C-.,ltlU .D w0UK 

o.,azc,.. •·•cc• 
L0-.00-4 W l f .,,.. 

,u.,~....c..... 4't"l':J6'!1) 

,....:a,; .. 1.c •• ., .. ...., .. 10 1 

.-USIO..a ,o,..o M\.GLW 

Tli,(flJ'MOlt,,iC: JI • • ~•· i,4?>-' 

n,, ,wu; >I Z ~01 •~•• 

This responds to your letter dated Augmt 15, 1997, as supplem<'nted by 

the follow-up lettl'f you and Jeff Moreno :,ent on August 19, 1997. relating to UP's 

responses to OPPD's {irst set oi disCO\'N)' requests. 

As an initial matter, you have incic-ateJ that a rcpresentati\'e of 

LE. Peabody & Associates may wish to visit UP's offices in Omah<1. \.1c1tenals available 

for review there include crew agreementc-. and originals of deeds and other instruments 

() ou ha, e already received copies of these latter documents) In add1t1on, tne oversized 

CN\\' track map I ha,c offered for review at our offices 1s also a".1tlable for review at 

\.JP s offices. Since space is tight, pledse provide at least one '"eek. s notice of the date 

of the Peabody , 1s1t. 

The following comments arc numbered to correspond with the heading 

numbers in vour letters. 

1. ~and Cha rte:. - We ha\ e provided you with a number of maps 

and track charts covering various portion.-.. 01 the ,orth Omaha area ~ 8dtes nos. 

UP 00005-UP 00012, UP 00166, UP 00210, UP 00372-lJP 00373), as well as several 

large valuation maps (UP 00575 through L,P 00584). GP personnel have checked once 

again and ha\'e determined that you have recei\ed copies of all hard copy maps and 

charts oi the North Omaha area that UP has in its possession. I am now checking to see 

whether UP''l computNized mapping system contains sufficient data to provide a more 

detailed mJp sho" ing the North Omaha Lead. 
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I have not pre\ 1ousl} fom arded a U C, Geological Survey map shov.·ing the 

Omaha North Quadr,mgle, on the assumption that you already have access to such 

m,1ps. I enclose a copy of such a map with this letter (Bates no UP 00670). 

The materi,1ls UP has produced to you include a detailed track profile that 

includl•s the southern portion of the "-.;orth Ornaha Lead I Eates no. UP 00210) As I have 

advised you previously, UP has searched e:1..tensively but has been unable to find a 

similar detailed trad. profile covering the remaining part of the North Omaha lead. I 

have ,llc;o offered you an opportunity to in.;pect an oversized, highly detailed C 'W 

trud. map of Omaha at our oifices. 

In th,., connection, 11 is important to recall that the segment oi trc1cl-. on 

which OPPD 1s focusing 1n this case is not a n·.ain line or even a branch line. Rather, it 

is an industrial lead track. UP doe,; not tw1callv keep the same level of detail for ,in 

industrial IC'ad tracl-.. as ior a main line trad. or a br,1nch track. 

You note that you have been unable to detenrnne \\here UP trar:k 

own£'r-,h1p begins. I understand lhat the boundary ,s located in the vicinity of the 

Han. ey ':>tree: pumping station. Earlier today we produced a 1988 UP agreement with 

BN that includes a map that may be heloiul in this regard. I am advised that hhibit B to 

that a~reement (a B • m.1p. BatP.s no. OQ6Q7), sho,-. s the boundary between B SF track 

and UP tracl-. .it point ''D." I am still checking to see whether P has any add1t1onal 

information on this sub1ect. 

2. Maintenance of \\ ay Information - l!P has completed "ork on the 

special ~tudy in rec;ponse to OPPD Request S(a). I am producing that study to you today. 

3. (rev\, \\age 0,1ta - I had understood that the material '" e provided 

to you in response to OPPD Requests 7 and 8 contained the supporting data for the 

spec.. 11 study on this subJect I am advbed, ho,-.ever, that we have additional hard copy 

back-up that \-.a~ used in connection with the study, including car reporting data and an 

hours of service report. \Ve will produce thest• materials to you within the next fe\, 

da\~. 

I am puzzled by your reforenc:e to movements other than OPPD trains. 

OPPD Request 7 spc, 1fically refers to "crews that handled OPPJ trains." As noted in 

UP's response to OPPD Reque t 1, :he extra crews that handle OPPD trains perform no 

other \-.ork. The regu ar ere\\ may perform some other v\orl-. but UP's data basPs do 

not provide detail on \,hat work is performed for partic•Jlar customers by particular 
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ere\\.!,. Tim ,s wh-,, ,t was n('c.essar, to perform J spl'cial study to identify crew 

information for the OPPD mo\:es. 

4. loc;omoti\e Comprns.1t1on. - \\'e ha\e pro\ided you with ,moicPs 

showing the amounts UP has paid to B Sf for fuel in conncct,on with the locomotivc•s 

used for S\\ltChtng ot the OPPD traffic. as \,ell as documents on horscpo\,er 

cqualizt1tion Vl/e hd\e advisl'd ,ou that assembling detail on the particular UP 

locomoth:c~ pro\1ded to 8'\i5f as runthrough p0\\.er or \.,hen UP o,,es 8 sr horsepower 

hour,; would be e,cecdingl, burdc>nsomc Moreover, the request is clNrly m,erbroad, 

since it i, not confined to thr orth Omaha arc.>,1. (The UP-8 SF runthrough power 

c1grccment covers hundreds of d1ffNent units e,changed at a number of different 

geographical points.) \\ e bclie\C you ha"e all the responsive documents that .ire 

relevant to the North Omaha ar1::a 

'n order to provide you \\ith some useful information on th,s subject, UP 

would be \\.tiling to perform a computation of the dollar value of J UP horsepo\, er hour 

ba,;(.'d on the ent:re LP fre,ght locomoti\e fleet Please let me know ,i this approach 

would be sat1siactory to you. 

5. Ro,1d Propert\ \ aluation - \\'e stand b'i our earlier explanation oi 

our ob1cction on this point c;ee m, letter dated August 1, 1997 '\ou ask for "whatever 

.;ervice unitc; you ha, e" for the entire valuation ,ect,on and the tracl.. uscJ by NOPS 

trains. Ho,,e .. er, the \'aluc1t1on section contains many different sorts of trad.c. . including 

main line trac~ and br,mch lines, as well a,; inc:ustry track. UP does not use ,my ,;ervice 

units to allocate valuation section data to J segment !>uch as the t--.orth OmahJ Lead. As 

I ha\C advic;ed you before, UP does not belie\C that there i3 a reladble way to perform 

such an allocation, and the valuation section information is not used for this purpose. 

In anv event, the historical accounting data you seek \vould be irrelevant to 

the calculation of\ ariable costs, stand-alone costs, or any other matter that \\. ill be at 

issue in this proceeding. Unless vou can explain further why the requested information 

is relevant, we sec no basis for producing 1t. 

6. Re\ enuP Recei\' ed b\; liP from s,, itching Mo,. emcnts - OPPD 

Request 19 ,,c;ks only for ''re\enue stJtemcnts," and we have previously advised you that 

L,P ha,; no !>UCh documents. \\'e have alread, provided }OU with the total switching 

revenue UP rece1\'ed for all traffic h,mdled by UP for industries on the ,orth Omaha 

Lead under Tariff 8005-D. 
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7. land Valuations - We st,1nd by our pos1t1on on this subject, as 

described in my letter to you dated August 1, 1997. 

8. Gr,1ding Quantities and Costs - I am unclear from your statement 

\'\,hether you believe that UP's response to Request 30 1s soml.!how incomplete. If so, 

please let me knov. what ),OU thtnl... is missing. As for Request 31, L.,P has searched and 

has advised that it ha'- no documents containing the historical grading costs for the North 

Omaha Lead. 
9. Tr,Kk Spl•cific,1tions - \Ve expect to produce a document responsive 

to OPPD Request 24 to you br early next week. 

Please feel free to call me if you have questions Jbout the above. 

Sincerely yours, 

Cirolyn f Corwin 

Enclosure 
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ATTORNEYS ANO C:OUNSELORS AT LAW 

Sum 750 
1100 Nrw Yoh A,[ .. ll[, N w. 

WASHJ/,~fO'f, D c. 2000S-3934 

o,nc, 1202, 371 . 9500 

September 2, 1997 

Vio Hand Dcl/\'fil 
Carolyn 1-- Corwm, Esquire 
Covington & Burling 
1:201 Pcnns}h,mia A\enue, 1

\\ 

,va hington. DC :>(10-t-t-7566 

THICO~III (202) 371 •0900 

Re Do~kel . 10 'OR 42006. Omaha Public: PoH'cr D1s11 icr 

, •. U111011 Pac,ju Rat/road Company 

Dc-ar Carol}n: 

Q\'cr the past several weeks, UP has been producing materials responsh e to 

OPPD · s fil"'it discovery requests, \\ hich \\ ere sen ed on CP on June 27. 1997 \\ e 

have also exchanged corre">pvndence for the purpose of t:xplaining and clanf) mg 

the n:quests and t.:P's responses, and coming to agreement on what OPPD ha . 

.i~kt 1 for and what UP has provided . or has indicated it wants to provide in 

respon~c to these requests. For the most part, these discussions have been 

produ tivc and enabled th .. parties to pro\..eed \\ ith lfo,CO\'CI)' in an efficient manner 

without intervention by the Board. 

However. it appears from the past few kners in particular your August 22. 

1997 letter to me, that we ha\ e reached a point in tht~ pro..:ess \\ here it might be 

necessary for OPPD to ask. the Board to resolve se\eral issues in a motion to 

compel the production of documents 1 have set out these issue below and 

0PPD's po~1uon on them with the hope that they can be resohed without the 

Bc ud's mtcncntton 

fa_1nIen:mce of \Vay Jnformatjon 

Request "'-:o <i (a) asked for "actual maintenance of way structures 

c:xpcnd1tun:s ·• tor the scgm.:nt of track from the Omaha Interchange to '\OP In 

response to this request, UP elected to perform a pecial ~tudy. \\ h1ch \\ as 

produced to OPPD on August 2~. 1997. This study is not responsive to Re~uest 
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No. S(a) in a couph: of h:,pc1..h rm,t. thl.' ,tutly <locs ;1ot co, er the trnd. sl'gmcnt 

<.ks~nbeJ in the request and frank!} state, that ··then! h,1s hccn no effort to allocate 

the co-..t-. to the portion of the track u,cd to c.1rry OPPD's tralfic" Sccontl. UP has 

not in any c,ent ,upplied the requc-..ted •·attual expenditures." Rather, UP has 

de, ,-..cd "an allocauon" of co,ts recorded in the cost center for the Council Bluffs 

~tan.iger of Track 1Jmtenance \\c expect UP to pm\'iJc OPPD \\ 1th all of the 

m.1tc1ials \\ h1ch t1n<lcrlay the ~tudy. including all underlying hard copy and 

computcrizL'd m.Hl.'riab an<l data. and :my documentation needed to undcr,tand the 

computerized materials. This mah:rial is required to a~ccrtain ( I ) the de\'cl0pmcnl 

of the co,ts .1,~1gncd to the "i,l)[th Om,1ha Lead:" (2) the procc-..s by ,, hich co,ts 

reported to the Council Bluffs cost center ,,ere allocatcd to thi, !->egmcnt of track: 

and (3) the !-Crvice units upon \\ hich such co ts arc based (i.e. gro,s-ton mile . 

ton,, carlo:\ds, etc.). In short. the special study, in and of ibclf. is not rc,pon,h c to 

thi , reque:-L Plra,e lcl me know immediately ,, hcthcr P intend:-. to ,upply the 

additional information summ,uizcd abo\'C, anJ if so, when we may expect it:-. 

production. 

Crew \Vnge lnfomrntinn 

Yo 1 indicated in ) our Augu!)l 22 lcucr that UP would provide additional 

hard-copy backup tn the spccinl tudy UP elected to un<lcnake in lieu of 

rc,ponding to Rcquc,t "\o:,. 7 and . 11,i, m.ncrial was produced by UP on Augus. 

:-? • In addition. plea e provide us with all computcri,cd material underlying the 

:-.tudy. e.g .• the rew wage dat.1basc, including documentation m~c.c-..-.ary to 

undcr:-tand the computerizl.'d materi:il. If you are withholding productt<.m of any 

Cl)mputcrizcd material - or ndditional h~mJ-copy material - undcrl) mg the special 

~tudy. pk.1--e infom1 me of this fa t immediately. 

Al o. there J10uldn't be any confusim1 as to whether Request No:-.. 7 and 

co,·cr crew information for P crew ,, hich perform work in addition to scr\'ice 

related to OPPr;·~ mo,cml!nt. Requc t Nos. 7(\') and (v) specifically reque l 

information regarding other \\ ork pcrft,1 med by the cr~ws h:tndling th~ OPPD 

movement. Furthermore. P' re pon~e to Rcquc,t No. l states unequh·o ally that 
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UP crews that handle both the loaded and c111pt} OPPD trains handle other 

s,,tt::hing jobs along the line in addition to OPPD's mO\cment. Thus the \\ages 

for these c.rews cannot be attributed to OPPO's mo\'cmcnt:-. a )OU ha,e .:ipparently 

concluded. Crew wage inform.1tton as to other customers along the line is 

oln iously rclc, ant to the dctcnnination of the costs associ:1ted with operating this 

track and is rcsponsi\e to these requests Please prO\ 1dc us with this data 

immediately. \Ve\\ oul<l prefer the raw d.lta instead of another special study. If UP 

is not going to provide tlu:, material. plea!->C inform me immediately. 

I QCOmoth C Comren•-ntion 

It appears we have reachl,;d impa,,c on OPPD' s requests for information on 

locomotive compensation. First Reque,t No. l 3(a) asked spectl1l.ally tor any 

agreements by which non- P lo omouves are used on train-.; tr:l\'er mg the lines of 

movements co\'ered by Tariff 005-D. and First Reque~t 'o 13(b) specifically 

requested that for any agreements di ... cu!'>sing compensation for . uch u e by P of 

non-UP locomoti\'es. UP was to pro\•ide the amount of compen,ation by 

component and the . cr\'ice unit:-. covered by . uch compensation including 

specifically "horsepower hours.'' Accordi1w to document UP00035. OPPD trains 

are handled ns a run-through train with B. ·sr pro\'iding the locomoti\·c power. 

Thu" the locomoti,·e co,t of hauling the tr,uns o,cr P's line is borne by B~SF m 

the ttr,t m:-tance. P and B~SF agreed to compensate B'\Sr for the use of us 

locumott\'e by an agrct:d-to fuel bum rate; and that "hor-,cpowcr hour:> will be 

. cttlcd on the basb of the run-through agreement dated l\!o\'ember 14, 1979." A 

copy of the No,•ember 14, 1979 was produced by UP in discovery. 

OPPD followed up First Request No. 13 in it, Sel.ond Set of lntcrropat0rics 

and Requests for Production of Do uments un<l Records h) ubmitting Second 

Request Nos. 2 and 3, which also dealt ,._ ith lo omotive, and the compe";:,ation 

arrangement het, ·een UP and BNSF. 

J h'\\'C\'Cr, while P has pro\'ided infonnation related to fuel compensation. 

it has rcfu-,cd to produce any do umcnh related to the hor·epowcr hour component 
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of the compensation A':. I undcr~t;md it. your refusal is based on a claim of burden 

and over breadth. 

This position is untenable Locomoti\'c costs .ire a vital component of 

,·ariable co,;;ts, and First F 'quest o 13 .. at rj Second Request os 2 and 3 clearly 

seek this information. You ,tatc that the N0\ .:mber 14, 1979 agreem~nt tO\ ers 

hundred · of unit~ exchanged at a number of locauon._, but it 1s not OPPD s fault 

that BN and UP decided to apply the terms of an existing agreement to the OPPD 

mo\'ements rather than -;ct up a separate agreement. Moreover, neither First 

Rcque t lo. 1, nor Second Rcque"l 'os 2 and 3 are o, crbroad, as you claim in 

) our Aug.u,;,t 22 letter First Rcquc,;,t 10 ! 3 i':t specifically limited to locomoti\'e 

compcnc;ation related to "mo, emcnts cO\ crec b) UP Freight Tariff 8005-D," and 

Second Request Nos 2 and 3 arc 1mphcitl) so limited. Fin"llY, it cannot be true 

that OPPD has "a11 the res.pon-;ive documents th.it arc relevant to the ~orth Onuha 

area" as } ou assert. UP has provided only one aspect of the locomou, c costs for 

the movement of trains mer its track from the B 'SF interchange to 'OPS fuel. 

The high degree of rele, ancc and neea for the rcmaming aspectc; of locomotive 

co":-.ts outweigh any alleged burden to UP to assemble and produce thic; infonnation. 

Pkac;c inform me immediatel) tf UP intends to continue to refuse to produce the 

infom1ation responsn e to Fir~t Reque~t No 11 and Second Request ~os. 2 and 1 

\\'c respectfully decline ) our offer of August 22 to "perform a computallon 

of the dollJr , alue of a UP horsepO\\ er hour based on the entire CP freight 

locomou,e fleet.' ' Tht mfom1ation b well be)ond the scope of OPPD's requests 

and would therefore not be responsive to them. 

Road Property Valuation 

Road property return on investment (ROI) is a component of railroad 

v,ui::ib\c cost calculations. S) stem a, er age ROI 1s not an accurate surrogate for 

ROI on ,ictual net m,·ts1.ment for specific ra!l line segments. OPPD has requested 

thi-. mformation from UP in Request 'o. 17. Your continued refus.1I to produce 

this information based on an as-.ert1on that this information ,\ "1rrele\ant to the 

c.1k.ul.1tion of \'ariable costs, stJnd-alonc co~ts. or a:1y matter that will be at 1s~ut.. in 
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this proceedmg" 1-. therefore msupportablc You have also refused to prcjuce the 

rcque::ited , .iluation information for the mo, ement from the B SF interchange to 

NOPS bccau::,e 1t 1<; alleged I) encompassed by a , aluauon section covering a larger 

area. Our reasons ,, hy this position is also insupportable ha, e been made in pnor 

corre<;pondenc-.!. Please notify me immediately 1f UP intends to continue to 

\\ 1thhold tnb mfonnauon. 

!,.and Valuation 

In your August 22 letter, you indicated no change in your po. 1uon on 

Requesc No 23. which straightfon\'ardl) asked for copies of UP's mo t current 

l..lnd valuation::, for the rail line,;; between the Omaha Interchange and ~OPS \\'e 

intend to include in a motion to compd a request for an order from the Board 

requiring that these document':i he produced by UP. 

Grading Co. ts 

Your reference to · historical grading co"ts" m conjunction with Request o 

31 requires clanficatmn. This request asked for documents from the 1995, 1996, 

and l 9Q7 time frame. which OPPD doe-, not consider to fall into the "h1stoncal" 

categor} Ple.ise advise me immediately w!'lether UP 1s withholding any 

documents re~ ponc;;l\·e to this request. 

Please gi\'e me .1 c.all if yuu have any quc5t1ons about t~1e foregoing. 

cc: Dan D Kloock 
Tho111Js D. Crowley 

Smcerely, 

~~ 
Thomas \\'. \\ 1lcox 
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CERTI FICJ\ f E OF SERVICE 

l hcn:h} Ct'rt tfy that I ha\c on th,, 1rd day of Scptemhcr, 1997. ,encd ,1 

cop\' ot the fo1egoing OPPIY"i \1 OTIO' 10 CO~!PEL PRODlJCl 10'\ OF 

DOCl \1f, t "i h} h.mu de It very on the following pcr,on,: 

An 1d I Ro.tch II. l·,qu,rc 
Carol) n F Con\ in. 1-.squtrc 

Cm·ington &. Burling 
l '.!O l Penn,) h ani,t A\ cnue, W 
\Vashir.~ton. DC 2004.l .,566 

nd nlso hy l,K,1milc and first-da-..s mail on the followinf per-,on-..: 

Jame-..\ . Dolan. r,quire 
Loubc \ R111n. F,qu,re 

nion Paultl. Railroad 
l •l 16 Dodge Strcet 

Room 8,0 
Omaha. '\ 1" 6{ 179 
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PO 801' 7566 

W,.SH t,GTOr, DC 20044 756 

CAROLYN r CORW N 

Ofttlf' ot thr 1..,C'crPl.tr, 
url,H £> 1 r ,m,por t,ll1on Bo,ird 

i 92, K (,tr<'Pl ~ \\ 

\\ ., lungton. O.C 20413-0001 

202 2 600 

(ktob r & 1 qq7 

Rl•: Docket ~o. :-..:OR-4200b. Omaha Puhli< Pm,t-r 
nion Pacifi Railro;,d Comp,lm 

I ndo rd 1or tiling 1n tile' ahoH•-relerenced dod..l'I .1rc> ,m or1g1n,1I and 10 

l op1c-r, ot l P l h rd \ \ 11 1 I > ( on p I Production ol Down ent 

\l,o { ncloc;C'd ,., ,1 3 > 111c h d,.,kette tunta111ing thl' plc•,1d 111g m \ \ ordPerrect 

, 1 I rm.it "h ch ,., ,1p,1hlP 01 ht.> ng rea I b, \ \ orclPc-rlC' t lor \ \ 111do,, .. 0 

J>l(W,t ttlP-,t,unp the enclot.c>d <.op, ot the plc>,l 1111g ,md return 11 to our 

rm,., ng r 

Carol\ n f ( om 111 

l our 

cc lhom.1, \\ \\ 1ko f q 
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EXPEDITED CONSIDERATION RE UESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOt\RD 

OMAHA ?UBLIC POWER DISTRICT, 

Complainant, 

V. 

UNION PACIFIC RAILROAD COMPANY, 

Defendant. 

Docket No. ~mR-4 2006 

UP'S THIRD MOTION TO COMPfL PRODU;::TION OF DOCUMENTS 

Defendant Union Pacific Ra ... 110.:id Conp ny "UP" 

l r by Moves to com~ 1 produ~·1 n f nrlditional documents from 

Complainant Omah Public Power D sci ... t 'OPPD" pursuant to 

C.r.R. § 1114.31 a . On Ju_y .4 and August 19, 1997, UP tiled 

notions to compel production of ce1cai1. docuwen-s requested in 

UP'~ f11st and second sets of a1scov ry requests. 7his furthe1 

motion · ompcl seeks produ t1 n t dditionnl documents 

requ ... n P' first s ~ :. V lY r qu sts. OPPD'F 

in 11est1on lea UP to believe oiiginu~ r spon s to the 

► hat OPP wo- ... a pr duce t r qu -ea a cum nts. In recent 

A copy of OPPD's lesponses and ob~ections to UP's first 

st o d1scov ry requests is 1ncluaea as Attach~ent A to this 
" tin. 
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co1respondence, however, OPPD's counsel has r~versecl course ano 

h~ 1nd1cnted that OPPD wil. refuse~ proauc th ~e documents . 

UP'G 1nit1al motion co co~pe. sets out the backg r ound 

[ cts r levan ·o this motion. nd ch Board 1s reso~ccfully 

1 fetr ~ to thlt d1 cuss1on. OP D's ~pl int ch ~1enaes th 

r sonabl nes ~fa witch f~e UP ch 1q s to che Burlington 

Northern & Sn· F Railw y "B~ F" fr swicch1n~ of ars 

carrying coal to OPPD' s Not th 01r:,hc:i Pow• r Stnt1on "r,:ops•· 

Alth ugh PPD h -Y p id ch cha l need 
s witch f e du ctly to UP w•~ Att. A, o. r. , .it has a 0 o rted 

th tit ove1 , pr 10n f ~hit feet r u~ pay nts t 3k 

BNSF .&..,. Comp .. 11nt • 9; PPC' k ply t D f ndant's M • 10n to 

D1sm1ss, p . 2 . N v rrh s, D n w r ~u s produce 

c ~plet info1 tion reg 1dir.q ~ a unt of ~h ch 11 nqeo 

it all g dly covers. OPPD decl1n s co proauc ~h conc1 ctual 

pr v.s.1 n a .binq th ~or pp .1 d ~ BNSF'5 

C rw n, 
pe1 1ttet'l 

a cu"' nts 
1ny 
li, p. 18; 
pt: . 25, 
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1 • rd r aLeo A ... c t ... s, • E .u:d $'""' p nd d tn oead.1ne ... 

... l ~ ..,.p tl n f O1scovery in .. hlS p1ocee.::.ing, c1no .. he part1es ... 

th n agreed to postpone UP'S de OSltions of OPPD witnesses. UP 

assurr.es that, lt the Board does not gran .. the penchng '1 otion to 
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- 14 -

dncume11ts discussing alc~1~dt1vna PP~ pnrso~ne: perceived for 

rr.ovemcnt of conl :..o t~OPS. cloci.::r><>nLs e•;ia•~r1cino OP?D' s .:.ailt.:.re Lo 

use two different carriers co tr:rnspo!:"t ,..o-'ll co ::ops wh-"'n it had 

the oppor~unity to do so following OPPL's b~l: l-OUC co UP'S 

track, and ri ~uMen · ~v1denc1na the ab ___ cy of carriers o:her 

than UP to pr v1d., 3 , lnehaul al - 1 nat1 ve :.or se1 vice • c i!QPS 

whil • payina ·h•• rp t1ve~y _ w sw1tcn fee charsed by UP. 

hese anu ochnr docurrencs r spon .v t R quest No. 22 would shed 

light on the ransp ?tatlon _te1n~t1v~s ava1~a11 for ~9PS and 

an• th 1efo1 

r-:oreov 1 , • n· f'1P tan us s- te"" n .. s r: y 

t ra n 

~onn WlLh ~ 

.. V. 

.. a :n1n in· 

r .. y . . .... hav 

Jct t v. ~ .n advance~~- 1 

10 !' f Au~•· _ , the Eo,ra susp n~ a-. 

by OPPD 

d CUTT' r.- s fl m vPPC's 

p s1- n d-. - very, ••p 

PPD 1 CUTT'ents. By ltS 

~~P- t1on f ~1scovery 1n this case unc .. : turcher no-.ce, and 

• .:> ;J D Slt:l n FPD witnesses n ve therefore b<>en postponed 

~~PS tac1l1ty w3s or1g1nally serveo oy the Chicago 
1nd , r- •• West rn Ra1 lway 'C!'.''W CNW wDs in a position ::;o 
• i-1nace the ~~PS traffic unti .. the ~iJ-198C's, when it 
abanooned th track segment it had used to serve NOPS. 
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pendina 1ece1pt: o: a tur:::her ord~r from Lhe Board. UP assumes 

chat, if 1: does not grant the moc1on co dismiss, the Boarci will 

soon sec a new schedule for co:nple:::1on of disco·Je1·y. Becftuse UP 

w1ll neeo co review documents in advance or depositions, 1c will 

be 1mporcun~ o havp a ru:ing on all mo~ionL ~o coMpel well 

bPfo1e 1ny n w deaa-1ne tor co~plet1on of discovery. In order co 

uch1Pve this 901:, it presumably w1:~ be necessary for thP Board 

co exp dite 1ts cons1derat1on ot this motion. 

CONC' US~ o:.; 

~h a~cumPnts addressrc 1n th~s motion are clearly 

vant to th .SSL s 1n ~h.s OPF~ appa1encly 

r ,cogn1z ~ wher1 :- .n.~1a£ly <lgr PO r produce docu~ents 

r spons1v t ·t r ~uescs 1~ q~ sci n. OPPD nas not xpla1ned 

why p1ocuct.io:. : th se 'locur.ent.s ·.,:ould be unauly burc n 'Ile. 

~he moc1 n t ~PP shoula be o.ancec, ano OPPD shoulc be 



Exhibit F 
Page 17 of 60

- .. 

r r a 

mplet1 n 

cy 

ve~y in th1 

oate w 1- before 

""else . 

.... y s .. t ..... --ea, 

aa 



E
xhibit F 

Page 18 of 60
OS OFFICE PRODUCTS 



Exhibit F 
Page 19 of 60

BEFORE THE 
St,;RFACE TRA~SPORTA TIO~ BOARD 

) 

O\1AHA PUBLIC POWER DISTRICT. ) 
) 

Complainant, ) 
) 

V. ) 

) 

l '-10:\ PACIFIC RAILROAD CO~1P.\,Y) 
) 

Defendant. ) 
) 

Docket No. ~OR-42006 

CO~1PLAl~A1'T'S OBJECTIONS .\,D RESPO~SES TO 

LP'S flRST_5ET OF DISCOvERY REOLES IS 

ATTACHMENT A 

Complainant Omaha Public Power D1strkt ("OPPD") hereby re ponds to 

Ddendant Ul"iiun Pacific Railroad Company· (" P") First Set of Disco,ery 

Requests, sened on OPPD by UP on June 27. 1997. 

Generallv Appl icable Respon es 

1. OPPD has conducted a reasonable earch of 1ts files for documents responsive 

co l! P s Jocument requests. SubJect to the general and specific obJect10ns hereinafter 

~et forth, all responsive documents either have been produced or will be produced in 

the near future by making uch materials a, ailable for inspection and copying by UP 

at the offices of OPPD's under igned \\'ashington counsel. Copies of all matenals 
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will be provided upon payment of duplication costs. 

2. Certain information and documents responsive to UP's interrogatories and 

document requests are confidential and commercially sensitive. To the extent such 

information and documents are produced is this proceeding, OPPD will produce such 

information and documents upon the Surface Transportation Board's approval of the 

protective order jointly submmed by the parties on July 8, 1997. 

3. OPPD does not object to UP's election to forego supplying verifications for its 

answers to OPPD's interrogatories, and has similarly not supplied verifications for 

the written answers to UP' s requests provided herein. OPPD concurs that the parties 

may discuss the need for venfication of individual responses. as appropriate. 

General Objections 

Each of the responses to individual mterrogatones and document requests 

po1,ed by UP set forth below are subject to the following general objections. These 

general objections apply and are in addition to the specific objections to each of UP's 

ind1v1dual requests 

l. OPPD objects to the producuon of documents which are and informauon which 

1s subject to the attorney-client privilege . 

.., OPPD objects to the production of documents which are and information which 

2 
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1s '>Ubject to the work product doccnne. 

3. OPPD obJects to the producuon of documents \\.ruch are and mfonnauon \\.h.Jch 

1s in the possess10n and control of UP. 

4. OPPD obJects to the producuon of documents 'A-hich are or infonnation which 

1s readily obtainable from public sources. in particular the Surfrtce Transponation 

Board and from pubhcauons in general circulation. 

~ OPPD objects to th~ production of documi!nts which are or information which 

is related to settlement discussions between the parties or to negotiation~ betw'!en 

OPPD. B"\SF and UP regarding rransponation arrangP•ner.ts to succeed ICC B'\;-C-

2205 

6. OPPD objects to the definitions of "identify" and "relating to" ,h b~ing 

overbroad and unduly burdensome. 

OPPD objects to UP's interrogatories and document requests to the extent tht:y 

~eek the production of documents dated prior to January l. 1985. 

Response, to Ind1\ idual lnterrogatoric:; 
,md Document Production Requests 

Produce all r.om.racts entered into smce January J. 1980 for the transponacion 

of coal to NOPS and all amendments thereof. and all documents relating to the 

3 
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competition or bidding for or negotiation of such contracts and amendments. 

Response 

OPPD objects to this request to the extent it is no£ reasonably calculated to 

lead to the discovery of evidence which is admissible in this proceeding. OPPD also 

objects to tlus request to the extent it is vague and unduly burdensome. OPPD also 

objects to this request because it would require the disclosure to UP and/or \ls counsel 

of confidential contract provisions that have no beanng on the issues pre~~nled in this 

proceeding and that would requue the penrussion of BNSF prior to d1sclosu11.!. OPPD 

also objects to this request to the extent It seeks documents dated pnor to January 1, 

l 985. Subject to these objections, OPPO 1s producing or will in the near future 

produce to defendant the section of ICC-B -C-2205 governing r.he payment of the 

charge assessed by UP under Tariff L'P 8005-D (iterr. 3650) for moving trams from 

CP's interchange with BNSF in Omaha to NOPS, as well as documents related to the 

negouauon of that section. Moreover, OPPD stands ready to meet with UP counsel 

to discuss a mutually acceptable means by \\. hich to narrow UP' s Request o. l to 

accommodate the interests and concerns of both partie~. 
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Request No 2 

II documents relating ro the competition or bidding between railroads for 

'\OPS tratfic that led to contract ICC-B'\ C-2205 

Response 

See Re pon ·e to Request No. I 

Reque t No. 3 

Produce all contract entered into ince January i, 19 0 for the tran portatton 

of coal to complainant' Nebra ka City plant and all amendment thereof. and all 

documents relating to the competition 01 lndding for or negotiation of u h contract~ 

,ind .unendmcnt . 

Re pon,e 

See Re pon e to Reque t 'o l 

Regue t No. 4 

Has complainant at any time paid a witch fee ditectly to defendant for the 

deh, et')' of coal traffic to NOPS? If your response is "ye ," produce all document 

relating to uch payment . 

5 
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Response 

OPPD objects to Request o. 4 to the extent it is O\erbroad SubJect to this 

objecuon, a reasonable search of OPPD's files does not indicate that OPPD has 

directly paid UP the switch charge assessed m Tariff UP 8005-D (item 3650). 

Request o. 5 

Produce all documents since defendant began serving I OPS relating to 

defendant's switch fee for the delivery of coal to NOPS, including but not limned 

to: 

(a) all communications with BNSF concerning the amount of such fees, 
Bl\lSF's absorption in whole or in part of such fees. payments by complainant to 
B "1S f to defray in whole or in part BNSF's costs of paying such fees, the effect ot 
such tees on the rate to be charged by BNSF, or other matters rt!g:: rdmg such fees: 

{ b) .111 tariffs setting forth such fees; 

tc) any other documents evidencing or discussing the amount of such fees: 

(d) documents evidencing or d1scuss1ng B. SFs absorption m whole or in 
part of such fees; 

(e) documents evidencing or d1scussmg payments by complainant to BNSF 
to defray in whole or in part B SFs costs of paying such fees; and 

(f) all studies, reports or analyses regarding such fees 

6 
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Response 

OPPD obJects to Reque,t ~o 5 to the extent lt 1s,, ague, O\erbroad and unduly 

burdensome. and is not reasonably calculated to lead to the disco, ery of :idm1ss1ble 

C\ 1dence SubJect to these obJecuons. OPPD 1s producing or will in the near future 

produce to P documents responsl'.e to this request 

Request No. 6 

\Vith respect to the rail transportation of coal to ~OPS since defendant began 

serving SOPS. please provide. for each calendar quarter to date. 

ta) each route used: 

tb> the total dollar amount of payments made to each rail carrier for such 
transportation during the quarter; 

c > the rate or rates in effect during the quarter: and 

( d) the number of trains. cars and net tons of coal received during the 
quarter. 

Response 

OPPD objects to Request ~o 6 to the extent 1t is vague. O\erbroad. unduly 

burdensome and is not reasonably calc.ulated to lead ~c, i.h~ disco\ cry of admissible 

e\ idence. OPPD also objects to the extent this request would require the disclosure 

of confidential contract infonnation that 1s irrelevant to the issues pre ented by 

... 
I 
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Qppo·~ Comp! int, unc..l that \\0uld require the ~ ,mi ion of BNSF pnor to 

d1 clo ure. ubject to the fore oang. OPPD I produ mg • \\ ill in the near future 

produced ument re pan l\e to ubpar raph 6 ) through (d) for the mo\ement 

ofOPPD' coal b) from the Omaha lnterchan e to NOP . and for 6 ) and (d) for 

the movement of OPP[)' onl rom on in mme to the Omaha Interchange. 

Furthem1ore, in re pon e to 6 a), oal tr m de~tmcd tor 'OPS travel from mine in 

the Po\\der Rl\er B m to H1 nee. ~E: to Lan oln, NE: to Omnh • ~E (BN' 

Gib on 'r"nrd): \" here they are \\ 1t hed by UP to 'OP . 

Regue t No 7 

\ 1th re pc t to th • r ti tr n port uon of coal to comp! mant' ebra k at) 

plant, pie e pro\ 1de. fore h lendar qunner from January I. 19 0 to d te. 

( ) the mtal dollar mount ')f p J ment m de to e h rrul earner for u h 

trnn p rt uon dunng the quarter: 

(b the r te or rate m eff e t dunng the quarter: and 

c) the number of tram , cars nd net ton of co I recel\ ed dunn the 

qu rter. 

Re.pon e 

OPPD obJect to Reque l 'o. 7 to thee tent at 1 , gue. 0\:erbro d. undul) 

burden ome nd I not re onably calcul ted to le d to the d1 O\ Cl)' o dnu able 
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evidence. OPPD also obJects co the extent this request would require the disclosure 

of confidential contract mfonnauon that is irrele\ ant to the issues presented by 

OPPD's Complaint, and that would require the pennission of BNSF prior to 

disclosure. Subject to these objections, OPPD is producing c,r will m the near future 

produce documents responsive to 7(c). 

Request No. 8 

All documents relating to a possible build-in/build-out from NOPS to the lines 

of BNSF, including but not lmuted to. 

(a) all communications with BNSF regarding such a possible bu1ld-in/build-
out: and 

(b) all documents regarding the cost, feasibility, or effecti\eness as a 
compeuuve constraint on rail rates of such a possible bu1ld-m/baild-out. 

Response 

OPPD objects to Request No. 8 to the extent 1t 1s vague and unduly 

burdensome. SubJect to these objections. OPPD responds that an 1IUt1al re\ 1ew of its 

files indicates that there are no documents responsive to this request 

Request '.'Jo 9 

All documents, without regard to date, relatjng to the construcuon of track to 

9 
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connect NOPS to defendant in the 1970s, including but not limited to documents 

regarding: 

(a) anticipated savings from such construction; 

(b) the cost, feasibility, or effectiveness as a competitive constraint on 
rail rates of such construction: and 

(c) who contributed what amounts to the ~ost of such construction. 

Response 

OPPD objects to Request No. 9 to the extent it is overbroad, unduly 

burdensome. and is not reasonably calculated to lead to the discovery of admissible 

evidence. A determination of whether any documents responsive to this request are 

in OPPD's files \\Ould require a substantial amount of time and energy, as this 

request on its face covers documents which are nearly 30 years old. Pnor to making 

,uch a search, OPPD requests that UP pro"ide OPPD with an explanation of the 

purported relevance and need for such materials m this proceeding. 

Request No. 10 

All documents relating to the possible transportation of coal to NOPS from any 

origm by a line-haul rail carrier other than B SF. 

Response 

OPPD objects to Request o. 10 to the extent it seeks infonnation which is not 

10 



Exhibit F 
Page 29 of 60

reasonably calculated to lead to the discovery of admissible evidence. This request 

1s also vague and repetitive in that it seeks information covered by previous requests. 

\Vhether there is or has been competit10n between BNSF and UP (or other carriers) 

for the movement of OPPD's traffic from origin mines to the Omaha Interchange for 

final delivery to :-.10PS 1s not a disputed issue in this case. 

Request No. l l 

All documents relating to any possible transponation of coal to NOPS 

invol\'rng water, truck. conveyor belt or other non-rail modes. 

Response 

OPPD objects to Request No. 11 to the extent it is unduly burdensome. 

SubJect to this obJecuon, OPPD responds that an mitial review of its files indicates 

that there are no documents responsive to this request. 

Request No. 12 

All documents relating to the proposed build-out from complainant's Nebraska 

City plant. 

Response 

OPPD objects to Request No. 12 to the extent it is vague, overbroad, and 

11 
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unduly burdensome. OPPD also objects to this request to the extent it seeks 

information which is not reasonably calculated to lead to the discovery of admissible 

evidence. OPPD also objects to the extent this request seeks information that is the 

subject of ongoing confidential negotiations between OPPD and BNSF. 

R-:quest No. 13 

All documents relating to the possible purchase by complainant from BNSF of 

BNSF's line to ~omplainant's Nebraska City plant. 

Response 

OPPD objects to Request No. 13 to the extent it is vague. overbroad. and 

unduly burdensome. OPPD also objects to this request to the exttnt 1t seeks 

mformauon which is not reasonably calculated to lead to the discovery of adnuss1ble 

e\ 1dence. OPPD also objects to the extent trus request seeks mformation that 1s the 

-,ubJect of ongoing confidential negotiations between OPPD and BNSF. 

Request No. 14 

What is the anticipated life of NOPS? State the basis for your answer. 

including but not limited to annual output projections. Produce all documents 

relating to the anticipated life of NOPS and its projected output. 

12 
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Response 

OPPD objects to Request No 14 to the extent It is vague and overbroad. 

Subject to these obJecuons, OPPD responds that the useful life of OPS extends at 

least until 20 l 6. OPPD 1s prov1dmg or ~ ill produce m the near future materials 

responsive to this request. 

Request No. 15 

If complainant contends that a different cost of capital than the ra1lroad 

mdustr) cost of capttal should ha\e been used for the development of stand-alone 

costs m this case .... c.ite 

(a) what colit of cap1tal complamant contends should be used, 

(b) the basis for complainant's contention; and 

( c) the cost of capital of complainant. 

Produce all documents relating to these sub3ects. 

Response 

OPPD obJects to Request No. 15 to the extent it is v&gue, particularly the use 

ot the term "the railroad industry cost of capital." Subject to this obJecuon, OPPD 

states that 1t is currently evaluating the opt1ons available regarding the cost of capital 

applicable m a stand-alone cost presentation pursuant to the Interstate Commerce 

13 
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Commission's decision served September 3, 1985 in Ex Pane o. 347 (Sub-No. 1). 

Coal Rate Guidelines - :'!ationw1de. 

Request No. 16 

State. by non-coal generation source. the amount of power generated by 

complainant from non-coal sources in each year since 1979 and projected to be 

generated in each year in the future for v. tuch complainant has made project10ns, and 

the cost of such power Produce all documents relating to proJecuons by any person 

of future generation of power b}' complainant from non-coal sources. and the cost of 

such pov.er, and all documents relating to the feasibility and potential be 1efits of. or 

:in), plans for. such generation of power from non-coal sources 

Response 

OPPD obJects i.o Request No. 16 to the extent it 1s overbroad. and undul), 

burdensome. Subject to these obJecuons, OPPD 1s producing or will produce in the 

ne..ir future documents respons1\e to this request. 

Request :-,.:o 17 

State. by seller. the amount of po\\ler purchased by complainant m each year 

::,mce i 9"9 and projected ·, be purchased m each year in the future for which 

14 
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complainant has made projections. and the cost of such power. Produce all 

documents relating to projections by any person of future purchases of power by 

complainant. and the cost of such power. and all documents relating to the feasibility 

and potential benefits of. or any plans for. such purchases 

Response 

OPPD obJects to Request ~o. 17 to the extent 1t 1s overbroad. and undul1 

burdensom~. Subject to these obJect10ns. OPPD 1s producing or will produce m the 

near future documents responsl\•e to this reque ,t. 

Request No 18 

Stare, b) purchaser. the amount of power sold b} complainant ro other pm\.er 

producers or to power wholesalers m each ,ear since 1979 and projected to be sold 

to such persons m each year in the future for which complainant has made 

proJecuons, and the pnce of such power. Produce all documents relaung to 

projection, by any person of future such sales of power by complamant. and the cost 

of -;uch power, and all documents relating to the feas1b1lity and potential benefits of. 

or any plans for, such sales. 

Response 

OPPD objects to Request o. 18 to the extent it is overbroad, and unduly 

15 
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burdensome. Subject to these objections, OPPD is producing or will produce in the 

near future documents responsive to this request. 

Request No. 19 

Produce all documents relating to whether to increase power output at one of 

complainant's plants and decrease it at another, and to the feasibility and potential 

benefits of, or any pla.Ps for, doing so, including but not limited to documents relating 

to the potential effect of such decisions on rail rates or negotiations concerning rail 

rates. 

Response 

OPPD objects to Request No. 19 co the extent it is vague, overbroad, and 

unduly burdensome. Subject to these objections, OPPD responds that an in1t1al 

review of HS files indicates that there are no documents responsive to this request. 

Request No. 20 

Produce OPPD's 1997 Integrated Resource Plan, and all similar plans. 

16 
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Response 

OPPD objects to Request No. 20 as vague and overbroad through tts use of the 

term ''all s1m1lar plans." Subject to tlus objection. OPPD 1s producing or\\ il I produce 

in the near future tts 1997 Integrated Resource Plan. 

Request No 21 

All documents relating to possible access to 'OPS by a railroad other than 

defendant through construction. trackage nghts. transportation in con1uncuon with 

a non-rail mode. ratemakmg authority, or any other means, including but not limited 

to communications with any railroad on such subject. 

Response 

OPPD objects to Request ~o 21 to the extem it 1s \ ague. overbroad. and 

repetitive of previous rt:quests Subject to these objections, OPPD responds that an 

initial review of its files indicates that there are no documents responsive to this 

reque ·t 

Rt:guest ~o. 22 

Produce all documents evidencmg or descnbing train movements to NOPS 

ince defendant began ro serve NOPS 

17 
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Response 

OPPD objects to Request '.'lo. 22 to the extent it is vague, overbroad and 

unduly burdensome. Subject to these objections, OPPD is producing or will produce 

in the near future documents responsive to this request. 

Request 'o. 23 

Produce all documents relating to the possible purcha!)e of, or obtaining of 

trackage nghts over, the line of defendant servmg NOPS by NOPS or any other 

person. 

Response 

OPPD objects to Request No 23 to the extent 1t is vague. overbroad. :ind 

repetitive of previous requests. SubJect these objections, OPPD responds that an 

initial review of its files indicates that there are no documents responsi\.e to this 

request. 

Request 'lo. 24 

State, for each generating plant of complainant for each year from 1985 to date. 

the plant's: 

(a) cost per kilowatt hour of generating power; 

18 
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(b) costoffue!; 

(c) generating capactty: and 

(d) actual power gener:ition. 

Re ponse 

OPPD obJects to Reque t No. ~4 to the extent It 1 vague. overbroad and 

unduly burd(!nsome. OPPD particularly obJectc; to 24(b I b~cause it vaguely reque-.ts 

" o-r of fuel." which could be read to request di clo ure of actual rail rate . ~ hich 

OPPD ha objected to for the rea on~ of admi ibility, relevan e. and confidentiality 

di cu ·~ed herein .1bove. Subject to these objection . OPPD i producing or v. ill in the 

near furnre produce <..Jcument re pon ive to this reque t. 

Regue t =--:o. 25 

Produce 11 documents relating to the po_ ibility of re onfiguring NOPS or any 

other generating plant of complainant to utilize. in whole or in part. a different t) pe 

of coal or a different fuel. 

Re pon e 

OPPD objects to Reque~t No. 25 to th! extent it L vague, overbroad. and 

unduly burden ome. Subject to these objections, OPPD re ponds that an initial 

review of its files indicate~ that there are no documents re-ponsive to this request. 

19 
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Request No. 26 

Produce, for the year l 979 to date, all fuel procurement and transportauon data 

submitted by or on behalf of complu1nant to the Federal Energy Regulatory 

Comm1ss1on on Form 580. including all exhibits and attachments thereto. 

Response 

OPPD obJects to Request 1 o. 26 to the extent it 1s vague and overbroad. 

Subject to these objections. OPPD responds that 1t is a public entity that 1s exempt 

from filing Form 580 with the Federal Energ} Regulator) Comm1ss1on 

Request :--:o. 27 

Produce all studies, reports or analyses of rail build-out costs. 

Re.;,ponse 

OPPD objects to Request No 27 to the extent 111s \.ague and O\.erbroad and not 

reasonably calculated to lead to the discovery of admJss1ble evidence. OPPD a.ho 

obJects to this request because it merely repeats previous requests po ·ed by UP. 

Request ~o 28 

ldentif y the three present or former employees of complainant who are most 
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fanu1iar with the foBc,wing matters· 

(a) the competition or bidding for and negotiation of contract ICC-BN C-
1105. _... . 

(b) the accounting rec:ords relating to complainant's payments to B SF 
under said contract; 

(c) the computation and venfication of such payments: 

<d) the accounting record.) relating to complainant's payments to B~SF for 
the transportatton of coaJ to compl.linam's Nebraska City plant: 

(e) the computation and verification of such payments. 

(0 the physical movement of coal trains to 1';OPS, 

(g) any alleged payment of a switch fee directly to defendant for the delivery 
of coal traffic to · OPS. 

(h) B!'ISF~ absorption in \.\'hole or in part of defendant' · witch fee for the 
delivery of coJ.1 to '1OPS. 

{i) payments by complainant to B '\;Sf to defray in whole or in p.m B'\; F,; 
costs of paying defendant's switch fee for t1e delivery of coal co ~OPS. 

(j) the effect of defendant's switch iee for the delivery of coal to "\OPS on 
the rate to be charged by 8'1SF, 

(k) tariffs setting forth defendant's switch fee for th~ deliver) of coal to 
'1OPS 

(}) a possible build-in/build-out from "OPS to the lines of B~SF. 

(m) the construction of track to connect . ·ops to defendant in the l 9i0s: 

(n) the possible transponation of coal to NOPS from any ongin by a line-
haul rail carrier other than BNSF. 
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(o) any possible transportation of coal to NOPS involving water, truck, 
conveyor belt or other non-rail modes: 

(p) the proposed build-out from complainant's Nebraska City plant; 

(q) the possible purchase by complainant from BNSF of BNSF's line to 
complainant's Nebraska City plant; 

(r) the anticipated life of NOPS; 

(s) the cost of capital of NOPS; 

( t ) the generation of power by complainant from non-coal sources, and the 
cost of such power; 

(u) the purchase of power by complainant, and the cost of such power; 

(v) the sale of power by complainant to other power producers or to po'wer 
v.:holesalers, and the price of such power; 

(w) whether to increase power output at one of complainant's plants and 
decrease it at another; 

( x) possible access to NOPS by a railroad other than defendant through 
construcuon, trackage rights, transportauon in conjunct.ton with a non-rail mode, 
ratemaking authonty, or any other means; 

(y) ,ecords evidencing or describing train movements to NOPS smce 
defendant began to serve NOPS; 

(z) the possible purchase of, or obtaining of trackage rights over, the lme of 
defendant sening NOPS by NOPS or any other person; 

(aa) the cost per kilowatt hour of generating power, 
cost of fuel, generating capacity, and actual power generation of each of 
complainant's generating plants; and 
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(bb) the possibility of reconfiguring NOPS or any other generating plant of 
complainant to utilize, in whole or in part, a different type of coal or a different fuel. 

Response: 

OPPD objects to individual subparagraphs of Request No. 28 to the extent they 

are vague, over broad and not reasonably calculated to lead to the discovery of 

admissible evidence. OPPD also objects to this request to the extent it contemplates 

the disclosure of confide1itial contract infonnacion which is unrelated to the issues 

presented by OPPD's complaint and would requtre the pemtission of BNSF prior to 

such disclosure. SubJecc to these objecuons, OPPD responds that the followi ng 

persons are most familiar with the matters listed in this request: 

Dan D. Kloock - Division Manager, Fuels 

Ron T. Boro - Manager, Fossil Fuels 

David C. Dietz - Manager. System Operations 

Request No. 29 

To the extent that any person other than complainant has or has had an 

ownership interest in or enutlement co any portion of the power output of NOPS or 

any other plant of complainant, for each plant and for each year from 1979 to dace 

identify t;1at person and state the percentage of that ownership or emitlement. 

23 
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Response 

No person other than OPPD has or has had an ownership interest in or 

enutlement to any poruon of the power output of NOPS or any other plant of OPPD. 

Request No. 30 

To the extent that complainant has or has had a partial ownership interest m 

any generating plants operated by any other person, for each plant and for each year 

from 1979 to date, identify that plant and state the percentage ownership interest. 

Response 

OPPD does n\.1• and has not had a partial ownership int~rest in any generaung 

plants operated by any other person. 

July 14, 1997 

Th~~/4,__-
Jeffrey 0. Moreno 
Donelan, Cleary, Wood & Maser. P.C 
1100 ~ew York Avenue, NW, Suite 750 
Washington, DC 20005 
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CERTIFIC .\ TE OF SERVICE 

I hereby certify that I have on this 14th da)' of July. 1997. served a copy of 
the toregoing COMPLAINA.'-7"'S 0BJECTIO'-S A.'-0 RESPO'-SES TO UP'S FIRST SET 
OF DISCOVERY REQL"ESTS b} hand delivery on the fol!owing persons: 

Arvid E Roach II. Esquire 
Carolyn F Coni.in. Esquire 

Covington & Burling 
120 l Penns} h ania A\ enue . ....;.w 
\Va!)hington. DC 20044-7566 

And :ibo by facsimile :ind first-class mail on the following persons 

fames \' Dolan. E~quire 
Louise A Rinn. Esquire 

nion Pac.1fic Ra1lroad 
1416 Dodge Street 

Room 830 
Omah.i. ~E 68179 

Aimee L. DcPew 
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COV I NGTON & B U~LIN G 

BY \.1E SE'\GlB 

Tnomas \ \\ 1lcox. Esquire 

2C ;:>(N•• -•• I • •• E:~•UE: !'< -N 

;, o ac, 7566 

..... 5 ... •,G"CN O C 20044 -7,ee 

202 ee2 ecco 

St>ptember 12. 1997 

0oneldn, C!Parv. \\ood Maser. P.C. 
• 100 "Je,, York -.enue. 'l W 
'-Uate -50 
\ \ asning:on, D C. 20005 

OPP0 "· UP, Docket No. "-OR~ 

Dear Tom. 

ATTAClfilENT 8 

c:: .. ,' Q -0..,C 

c ... • z:.-. 1••u· 

.o--oc, .. ,_ • •·' 

• 1 1..chot'; .. r .,. • ..,.~ -,,a.,., 
• • • , .. , .... 4ill"I J ... 

•• ~,rr.., • w.~ .. . 
•t.t~C J I I ~•• ~1 l0 

.... ,, .. .. , ,, ' .. , .... 

Our cont nuing re-. 1e"' of OPPD's response; 10 UP's First and Second 

D sco, N\ Requests suggests tnat, , h1le OPPD has produced c1 cons1aerable amourt of 

•esoon,1\e material, '>ome 11emc; apparentlv ha·.e not bee1 produced. although the 

reque ts "ere not ob1ecteo 10 b-. OPPD. We ~ould apr reciate 1,our checking to 

ieterm ne .. , nether n ract there are resoons1-. e document. 1n these categories tnat OPPD 

ras '101 \ et produceo. Please not'? that this lener aoes not waive any of the pos1t1om 

ta .. en n our motions :o compel production of certain other categories of documents. In 

add I on ,., e are continuing to re-. 1ew the OPPD production and mav ha-.e add111onal 

·o o .. , -up ques11on:, later 

In response l-i Request 1 of UP . r rst 01sco-.ery Request, OPPD agreed to 

proouce the portion of its 1 S86 contract w11h B~ that relates to BN s partial absorption 

or LP S\\ltCh charge. The section or the contract produced to us refers 10 an escalation 

actor applicab e to t e s..-. ncn fee absorption amount, but this cro s-:eferenced section 

has not been produced. Because the cros5-referenced section relates to the switch iee 

ab,orpt1on, 1t appears to fall with the scope of what OPPD agreed to produce. (OPPD 

produced se-. era I otner tvpes of other documents that refer to the escalation factor and its 

effect on tne amount of the iee absorbed b1, B"-SF Please let me know 1f there 1s a 

redson OPPD has not produced the cross-reterenced contract section. 
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Thomas\\ Wilcox, Esquire 
'iep1.,.mber 1 2, 199-. 
Page 2 

Request 5 

Request 5 or LP's F1rc.t O,sco\er\ RequPsls C0\.P.rs the period Januar\ 1 
1 <'185 to the present ~ General Instruction '-o. 11 Ho\\e\er, tne documents 
produced In response to lh1s request CO\er onl1, :he \ears 199J-1Q96 1194-1996 rn tne 
case or tt'G 6," 1re1ght bills) . -\re there similar documents ior 1997 and •or .l?ars prior 10 

199) ~4 ? Ir so, s there a rea)on whv thev ha\e no1 been produced? \.\oreo\er •he 
production appears to contain no tanlrs and no documents andh,z1ng or discussing 1he 
reasonableness 01 the uP w. itch iee -\re there am such documents? 

Request 6(a) 

\ \ h le some IntormatIon has been produced in response to LP s F•rc;t 
D ~C0'verv Request b al, this inlormatIon appears to be 1ncomple1e The requeq 5ougnt 
ntormatIon en each route used ror rail transportation oi coal to '\.OPS tor each quarter 

,ince LP began ser-. Ing 'l OPS OPPD stated in I1s response mat t \\ ould produce 
documents re::;pons "e to Request 6(a) and that <.oal trains destined ior -.... op.;, 1ra1,e •ram 
mines n the PowdPr R1\er Bas n to ~lliance, '-E •o Lincoln, -....E; to Omana '-.E B-.... s 
G 1b'-on Yard); wnere rhe-.. are S\"• tched bv P 10 -....ops ' \\e nave -;een no documents 
tnat purport to be re~ponsI-..e to Request 6(a) a though OPPD reoresented 10 :he Board at 
pc1ge 5 01 ,ts res.pon~e to GP's rn11,al mo1,on !0 compel 1nc11 ,1 nad produced rnio,mat1on 
on 1ne rout,;-i::; or 11s <..oal 1raii1cl. ts the route descr bed n the re,pome me route :nat nas 
al\\J\S been u::ied U', B"-,l Have other carriers e ~- C. '-\\) used d nerent rou1esl \\e 
need more r.omprehensI\.e 1niormat1on on this sub1ect than OPPD has pro\ 1ded. 

Re uests Relatin to Alternati\.es 

Wrth resped to Requests 8. 11 2 1 23 and r and pemao~ otnersJ oi LP) 
F,r,t D1sc0\ery Requests -.ou told me se\eral times auring u" and -1.t..:~usl that OPPO 
belie\ es 11 mav have some documents relat1n~ 10 possible a ternatt\es to LP S\'\ Itcn1ng at 
'.OPS. Has anv1hing been located? 

Requests 16 and 25 

\ \ e ha\.e not seen documents that describe the capab lrt\. oi each '-OPS 
unit to burn natural gas. ncludrng the capabil1tv ot each unit to use natural gas a one 
and the proportion oi the burn represented bv natural gas when gas and coal are used at 
:he same time. Does OPPO ha\e such documents? If so, please produce them to us 
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Thomas \\ Wilcox, Esqu re 
\epterrbt>r 12, 1997 
Pdge 3 

Re uests 17 and 18 Fini Set · Re uests 4 and 5 Second Set 

\\ hile OPPD r-as produced some Inrorma1Ion on power purcna":>ec; dnd 
,afes, 11 appears that -.,e ha\e not rece1"ed documents responsI\e to some dSpects 01 our 
•eque,ts. \\e bel1e\e we ,hould ha\e recel\,ed. among others, a) documents mat 
Je":>cr be '"lOw OPPO dispatchers dee de ,vhether to sell or buv po .. , er inc ud,ng 

explanations ot the c;elf-generat1on cosr used 1or sales and bids, the a\01ded cost used •or 
purchases the transmIssIon cost used and anv transaction cost and marg n ~equ,red 
berore a purchase Is made), b records ot bids and offers ior economv po"' er sales for 
OPPO and OPPD's bids to others for 1996 and "ear to date 199- c records of pov.er 
,ales and purchases bv partv. with dollars per \.\\\h, on a monthlv basis ror 1 )96 and 
"ear to date 1997), (d) the input data tor 1997-2007 used tor OPPO's PRO\ IE\\ GAF 
rorPCd':>tS- (including forecast FOB m ne and 1ranc;portatIon costs must-run cond1t1om 
anv l1m1t.rnons on pov,,er purchases or '>ales, assumed pricing tor po"'er purcnases arid 
,ales, required margin bet\,ee~ seIH?eneratIon and power purcha-.es berore a purcha e 
di-,places ,elr-gener,H1on and tran,mIs,Ion cost'> u ... ed for pm-.er pur< hase, and sale,) 
eJ the outputs or PRO\ I EW G-\F including pur.:hased po .. , er and po .. , er ,ales In dollars 

and \\\\ h, bv -.,ear and for pedk and ott-peak and seasonal periods, and gPnerat,on and 
capacIt\ ractors at each :--.OPS un t; it) OPPO s PROVIE\\ GAF \\anual and \.\odel 
d0Lumen1a11on: g) anv estimates or the expected market clearing price ror electric1t\ ,n 
lhe \\-l.PP or ror OPPO ror 1995 10 present); h) documents relating to OPPO s dec1s1on 
to 101n the \\ estern )\ stems Po\\er Pool and benet,ts OPPD e~pects or en1ovs trom ,uch 
membersn,p · 1) documentation relating tc OPPO s arrangement to purchase PO\~er from 
Enron ror the period 2001-2008 1nclud1ng the contract and OPPO s r nal bid e\ alu,:111on 
mat led to the selection or Enron s bid); and JI records relating to am e\aluat1on bv 
OPPO or the purcha~e of power rrom "-ebraslo.:a Public Pov. er 01str1ct 1nclud 1ng 
e,11mated cost or µurchased po\\'er rrom \.PPD 1,.ersus selt-generat1on at the more costl\ 
'\;OPS untts). Does OPPO have records In these categories? It '>0, please produce them 
·o u, 

Requests 19 and 24 

OPPD has produced some 1niormat1on on ,ts plant costs, but II appears tnat 
\,e ha\e not rece1.,,ed a number of other documents that would be responsI\e to these 
requests. This ncludes. among other things, (aJ d spatch tables tor each '-OPS unit and 
ror other OPPD plants showing the dispatch rate dollars per \ 1\\ hl at 1;ar,ous output 
le1,.e s ror 1996 and vear to date 1997); (b) d spatch rules and gu1ddnce used bv OPPD 

~ pages -2-73 ot OPPO s 1997 Integrated Resource Plan. 
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Page 4 

}':em c11spa1cner tncluoin~ an must-run cond 110n, and m,n,mum load,, ( rec:Jrd5 
,nov, n~ the del11;ered iuel price- inputs to the de,.,elopment of the d1spatcn tables ror 
'-OP':> and '-ebra.,1.;a Cit" broken down b\ FOB mine and transportation co,ts d 
1 cumen1s shewing the 1906 neat rates c?nd neat rate cur\/e, :or OPPO, ,1, coal-rirPd 
units, eJ 1ocuments snowing the \,Hlable operations and ma ntenance Ot<.~11 amounts 
tor the r11,,e " OPS un,ts and :-,.;ebraskJ C11v that ,._.ere used tor the d1<.patch tables ,n 1996 
Jnd 1997 r. documents su111c1ent to sho,"' the number ot hours an 1996 ,.,_hen , OP) 
unit<. 1 2 and 3 ,.._,ere u<.ed dt the ame time the :,..;ebraska C1tv pl,mt was less man ru \ 
ut,hze<J; (g) Jnv 1ud1es or, or 1ocuments dec,cnbing :ne 1mplemen1a11on or. easonal 
-,nutdc.,. ns of a portion at 'l0P5 ,) ,inv stud1e, ol the economics ot seac;onal or non­
..,easonal snutdown ot anv ~OPS .1111s in con1unct1on with purchase or po1,,,er or 
1ncrea~ed util1zat1on at other OPPO units· 1) docum~nts showing a brea 00,1,n ror each 
or the 11:..ed and 1,,arrable O& \1 expense categories c;ho\-\.n at pages 25 and 26 oi OPPO's 
1997 Integrated Resource Plan and tne basis and methodologv ror the d11,, ,s,on beMeen 
:he :axed and anable cateRor1es sho,,. n on pa~e 26 tor OPPO's s1 roal-rired un,rs; 
1l documents c;ho,,. 1n~ the basis and methodologv ior calculating the e<-11mates oi 

a,01ded peak and ott-peak energ\ com shov-.n on page 4 3 or OPPO's 1997 Integrated 
Resource Plan, I.:) documents sno-... mg the basis ior the Jmounts or credit<. ror po\, er 
ale,; ror 1995 dnO lOQ6 ho\,n under 0&\.1 expense::, on page 26 or OPPQ'c; \Q96 
-\nnuJI R •port· ,rnd I) OPPO '.:- Form El-\ for 1990-1994 Does OPPD ha .. e some or all 
or rne-.e documenrsl If so, µlea::ie produce tnt:m ro us. 

Request 22 

OPPO stated that 1t y..;oul<.J produce documents on train mo\ements to ,op, re pons, .. e to Request 22 an vP's First 01 co,erv Request \\e a\e not seen an1.: 
ocuments an OPPO's production thac are des,~nated a re pons1ve 10 Request 22. I 

ra,::-ed this point with -.ou during our ~ugusc 6m telephone comers,mon Jnd ,ou 
pron ,sed 10 check into 1t. What tia-.e vou round7 

Reauw 26 

\\ 1th re~pect to Request 26 oi UP':) First O,sco\er. Requests, -.hale OPPD 
na::i prOduced FERC reports ror the -..ears 1983-1996, no docum~nts ha-.e been produced 
ror the ) ears 19i9-l 982 or for 1997. Does OPPO ha"e copies ot FERC reports ror these 
\ ears? 



Exhibit F 
Page 49 of 60

Thomas \\: \\ ,lcox, Esquire 
"eptember 1 2. 1 99 i 
Pag,, 5 

Document '-o. OPPD 004845 produced in respon e to Reque<.t 3 or LP 
'econd O,,co\ er'I, Keque ts not readable C.m ou supph u , 11h J le~1ole cop" l 
-\1,o. the <1ocumen:s produr•~ n re,;,pon<.e to equest 3 dppear to rerer onh io coal 10• 
'he "-ebrasl.:d C,tv p!Jnt. -\re there omer contrJcls mat CO\er r:oJI tor tne ,op ractl1t\? 
Ir <.o, ,\nen ""' the-. be produced? It not .,n. no11 

R 

Durin!l our tele~hone comer<.at1on or -\u!lust 14 ,ou ,;,aid -.ou ,ould 
chec on ,, hetner OPPD has am summarv aescript1ons or Its c3rrangemen1s , 1th me 
\\-\PP and other power pooling or~anizattons. Has am thing been locatect? 

\ hile ~ome documents responm e to Requests o and "' or Li P's econd 
Req1.;e t ror OocumPnts ,ere produced the Estimated easonal Load and Generc3ltnll 
Capab1 1t\ Oa:a document •or 1 <)QQ has not been produced In add111on "'e rec:e1\ed 
onl\ t\\0 ,1a1e,,1de planning documents one ror 1986-2015 and the otner tor 190 .... 
2016 .\re there others in OPPD s rilesl I recall ,our 1ell1ng me cluring our .\ugust 14th 
te eonone call that a -:,1milc3r docurnen1 -., as prepared ,,, 1991 

nd et 

A.t -.our u!lge~t1on \,e ha,e e,p ored the po~,1b1ht\ or ootain,n!l OPPO s 
e\ dent ar ubm,ss,ons at the Board Our paralegal ad\, es tnJt OPPD ,;, openrn~ 
e\ 1dent1ar ubm1ssion 1s not a,a,lable at all that OPPD s rebuttal subm,.,c.ion I) 
d\ d1lable onlv on m1cro11che, and that 1t too more man II\ e hours :o print out Just thP 

er111ed statements but not the accompam in ,or papers) trom the latter subm1sqon In 
e,, or the burden 1m.oh.ed in printing out matenab at the Board and the dCt :hc1t the 

c penin~ OPPD -:,ubm1ss1on 1s not a\:atlable trorri the Board, ~e request tna1 ou pr0\:t<le 
us , ... th the 1tems \,e ha\:e not \'Ct obtained. It It 1s more con\:en1ent, ,e could borro,, 
material trom ou cop\ "hat ,,e ,,ant and return rne mareric3ls to \Ou. 
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Please let me now "' nere OPP0 stands on rnese matters \tGn,. or rhe 
documents UP cnbed abo" e r<'latc ro product and geo rapn,c ,omp,~t1r1on 1ssuPs that LP 
must address in ,ts open,n~ e" 1denc • Thus "' e .. ill nt"led to hn\ e them produced 10 us 
as oon as possible 

incerelv ~ours, 

Carol'< n F Cof\, en 
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12 01 PE:NNSYLVANIA AVtNUC, N . W . 

Po aox 7eee 
WASH INGTON, DC 20044•7eee 

12 0 2 1 ee2 - eooo 

, _.c t w l l 1aoa1 eea •eteo 

September 18, 1997 

Thomas \V. Wilcox, Esquire 
Oonel,m, Cleary, \Vood & ,\1aser, P.C. 

u1te 750 
1 i 00 ~cw 'l ork :\venue, .W. 
\Vash1ngton, D.C. 20005 

Re: OPPD "· UP, Docket No. NOR-42006 

Dear Tom· 

---­'IClllllt...L ~ ... J IOI _,_, 
..... TV,Mj ... _Oll AIITI 

--...n.•;~11111 ...... 
-.u,.,.eu>0 
,~ >a ••toa••••• 

This iollov.s up on m~ letter to you dated September 12, 1997, inquiring 
about certain documents th,il OPPD appears not to have produced in connection with 
UP d,sc0\ erv rt>quests ior ,-.h1ch OPPD originally agreed to provide responsive 
uocuments. 

First, there is an omission on page 4 of the letter. In the next to the last 
'1ne oi the camo\er paragraph, item (I) should refer to OPPD's Form EIA ill for the 
\ ears 1990 through 199.§.. 

s~cond, our concerns about OPPD's response to UP's First Request No. 6 
are broader tnan described in my September 12 letter. OPPO stated that it YiOuld 
pro\ 1de documents responsive to Requests 6(a) and (d) for the movement of OPPO's coal 
:ram origin mines to Omaha and from Omaha to NOPS. We need information on the 
\ olume oi coal traffic that moved to NOPS 1n each q1..1arter since UP began to serve 
:--..OPS (in appro,imately the mid• 1970's), as well as the routes used. This information 
should include the identity of the carrier transporting t~e coal In each quarter. At this 
point, all we have received are train reports for tt,e period 1994-1996. (I assume all of 
:he traffic shown in these reports w ,l i carried by BN.) Does OPPD have responsive 
inrormauon ior ,ears earlier than 1994 and for 1997? If so. pl~ tJ,oduce these 
oocuments. 

Third in connection with our many follow-up questions involving plant 
cost5, power purchases and sales, and similar subjecu, I want to clarify that we believe 
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Thomas W. Wilcox, Esquire 
September l 8, l 997 
Page 2 

that OPPD should have supplied information on each individual OPS and elraska 
City unit to the extent information on individual units is available. For the most part, 
what we received referred only to the NOPS and ebraska City pla"\ts, without providing 
detail on the individual units within OPS. Where available, plea~e provide responsive 
information and documents on an individual unit basis. 

Finally, I see that in the opening paragraph of the September 12 letter, I 
characterized the requests discus~ed as ones to which OPPD did not obJect. We 
recognize that OPPD did state formal objections to many of these requests. I should 
have stated that the requests in question are ones as to which OPPD stateJ it would 
provide respor,sive documents. 

Please feel free to call me if you have questions. As I noted previously, we 
need to receive a prompt response to the inquiries stated in my September 12 letter. 

Sincerely yours. 

Carolyn F. Cor.•,in 
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DONELAN, C LEARY, WOOD & MASER, P.C. 
----------

,),~ TO RN E YS AN D COU N SELORS Aa L AN 

SJ ·r 750 

Orr .":E 12021 371 3500 

By Telecopy and Hand Delivery 

Carolyn F. Corwin, Esquire 
Covington and Bur ling 
1201 Pennsylvania Avenue,:-,,; W 
P 0. Box 7566 
Washington, O.C 20044-7566 

t 100 Nr 1, YO Q• A, ( ~l,;E N N 
NA• M ... jT':,'• DC 20005-3934 

September 25, 1997 

Re OPPD v. UP, 0kt ,o .:\OR-42006 

Dear Carolyn. 

Tf,ECCl? E• 202 I 3 7 ' 0900 

This letter rec;ponds to vour letters dated September 12 and 18, 1997, rega:·ding 
OPPD s responses to t;P's First and ~ond O1c;cover1 Requests. We respond to each of 
lhe items as Jic;ted in the September 12th letter. 

Request No, 1 

OPPD has produced all relevant portions of its 1986 contract \\.'Ith B.:--.:SF. The 
pt'Tt1on of the contract governing 1:scalahon of the switch fee absorption amount 1s not 
relevant OPPD has proJuced documents that show th amount ot the absorption 
throughout the h1,;tory of the con ":tct and that information is sufficient for purposes of 
th1"' proceeding 

Request No, s 
OPPD asserts that the production of B"- freight bills for the vears 1985 to 1994 is 

unduly burdensome OPPD recently has relocated man1 of 1ts offices and 1s unable to 
!~ate manv of th~<.;e documents tor later ,.-ears The mformat1on in these documents 1s 
available from other c;ources and thus OPPD should not be put to the burden of 
attempting to locate and produce them. ~ioreover, OPPO recentl)- settled litigation 
with B::\"SF o, er the productivity factor and the freight bills have not been revised to 
reflect changes brought about bv this settlement OPPD will not produce tariffs because 
all relevant tariffs , .. ·ere pubh-,hed by CP OPPD \.\ 111 produce documents analyzing or 
discu-;smg the reasonablenec;s ot the CP sw tch fee to the extent an1 documents exist 
which are not pn, ileged and ha, e not beer 1Jroduced already 
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Do ELA"I, CLFARY, Woco & MASER. P.C. 

Letter to Carolyn F Corwin, Esquire 
September 25, 1997 
Page - 2 -

Request~ 

OPPD will prodde add1twnal train reports tor the period pnor to 1994 and 1997 

only during times whC'n B=---:SF originated OPPD s coal t,;P should have this 

information for the years in which 1t ongmated the coal and 1t therefore would be 

unduly burden'-Ome to require OPPD to locate and produce these reports OPPD does 

not intend to pro" aie any add1t1onal documents in rPsponse to this reque:)t. 

Request Nos. 8. 11. 21. 23 and 27 

OPPD has nl',t lor<1!ed any documents rt.:>sponsiH• to these rt:quests. 

Reque:,t os. l~ jln(i--15 

OPPD \\:ill produce add1Uonal documt:>nt~. 

~sLNo.sJ.Z.JJnd 18 <Fi~t Set>; Reqym_Nos, l an!LSJSecond Set> 

Much ot the information that you have described in vour letter 1s not 

encompassed by these requests This information does appe.u to be e1.1.ompassed by 

t.;p·.., Third Sl•t of Disco\ en Requests, to wh,ch OPPD will respond or obJect by October 

b , 1997 To the extent ~n e ot the requested information ma} Ix' encompa-.sed b~ thl';e 

rt.>qut'sl.., OPPD partially respond ... herein. 

There are no \,Titten do-:uments for items (a•c) of your letter. The information 

,ought b~ item 1d) already has bt.-en produced J!, put ot the 1997 Integrated R1><.0urce 

l'lan. OPPD doc• not retain the information requ~:..,ted by item (e). The information 

..,ought b} item (t) 1..., proprietary to Electron c Data Systems Inc. and cannot be p1ovided 

to CP \•dthout the (0n~nt of EDS. OPPD d ~ no~ have documents respons•ve to Items 

(g ), (h) and 1> OPPD'.., contract with Enron, sought by it.?m (i), i::, confidential and 

cannot be produ(l'd ...,;1hout Eruon's consent. 

Request~ 

The informauon that you h,we described in yuur letter is not encompassed by 

th~e rl.·'qut.>~ts Therefore, OPPD has not proJuced and does not intend to produce such 

docum.mts m re:.ponse to th~e requests. :-..tuch of th:~ informauon does appear to be 

encompa...,5ed by LiP·s Third Set of D1scoven Reque~t5, to which OPPD will respond or 

object b1, October 6 19Y'. 
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DONELAN, CLEARY, Wooo & M ASER, P.C. -- -
Letter to Carolyn F. Corwin, Esquire 
September 25, 1997 
Page - 3-

Request No, 22 

The information sought by this request was answered by the UP itself ir, 
response to Request No 1 of OPPD's first set of discovery requests . Clearly this is 
information within l.JP's possession and there is no need for OPPD to respond further to 
this request. 

~uest No. 26 

OPPD does not have FERC reports for the years 1979-1982. OPPD will produce 
FERC reports for 1997. 

Request No, 3 {Second Set> 

OPPD wtll produce a legible copy of OPPD 004845. OPPD has produced all of its 
contracts responsive to this request Although both the Peabody and Kerr-McGee 
contracts refer to Nebraska Citv, coal under those contracts also is delivered to NOPS. 

Request No, 4 (Second Seo 

OPPD does not have any dccuments responsive to this request 

Request Nos. 6 and 7 (Second Set) 

OPPD does not have an Esbmated Seasonal Load and Generating Capability 
Data document for 1990 OPPD will produce two additional statewide planning 
documents gePerated in 1984 and 1991 

~est No, 9 <Second Set) 

OPPD w11l produce •he requested information. 

If you require any further clarification of tlus letter, ?iec1s0 contact us. 

4820/ 123 

Sincer;ely, 
'-...-~ --/ 

//.~/~ 
Thomas W Wilcox 
Jeffrey 0 . Moreno 
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CO v'I NGTON & B U RL NG 

PO BO• 75'5'5 

,.., A '"' "'G • '" C 2 .: ~ 7 '3 

Thoma-.\\ \\ 1lc.o, [ q 

J, rtu~, 0 \ 1oreno bq 

2 2 0 ? 60 

[ )o,wl,m l IP,lr\ \ \ ood ~ \1,1,cr P ( 

~u,te -50 
1100 ',('\\ 'Tork \\Pllllt '- \\ 

\ \ .i-.h 111~1011 0 l 2000 j 

Rt>: OPPD , . P., Dod .t•t '\o. '\OR-4200h 

Orar Tom ,md le tr 

n,., letter ,cldrP,-..1;-.. point<. n ,our letter dc111:d ~eptember.; lCJ •- \\h c.h 

turn rp , ontlt: cf to m, I •tter cf ,lied " pternhl.,r 1 2 ,incl 8 1 q - re> at r g to OPPD 

111 -.pon-.p-, to LP.; Cll'-C0\L.,r\ rr>quc I., In orni." rt''-P••c-•, ,our point ,Ir(' re.1 on.1bl\ c C1ar 

c1 d , , t c1, t'.' nd,c ated that OPPD ,, 111 produ(e '-0mP ,? i li11ondl documc nt Ho,, P u 

rl' ,H ., mr dft:.1 ,1, l0 \\ n1th \\(' nPPCf lurtnPr .3r I Cdl on 

Reque 1 "Q....l - OPPD s orig n.il re pon e 10 1h1 reque,1 ,1a1e that t ,, di 

pa lu(e the eCllon 01 contract ICC-B'-·C---05 go,erning the p,3\menl ot the cl ar~e 

,i-,<.e-, ed b, LP under T,irlll L;P 8005-D 1tC'm 3650 tor mo, 1m~ tr.imc; tram LP 

nll'rch.ing(' ,, 1th B '- "F ,n Omar,a 10 "OP" c1nd OPPD did proouce onC' cont•Jct 

~ernor. rel,11 ng to B '- , c1b orpllor· or ;)Mt 01 the LP ,\\ itch teP. In , e,, 01 :hat 

re pon,c ,, C' do not undN t,md ,, h, , ou no,, 1,1>-:e the po'-1t1on that the related 

(Ontrac1u,1I prO\ 1 10n prO\ 1d11w. tor e-.cal,H1on 01 the al>,orpt1on amount \\ h1ch h 

e,plicnh cro,,-rcterenced 1n th~ pro, 1,10n OPPD produced) i-. 1rrele\an1. Our record::, 

111d1c-.1111 that OPPD h<b produced document, -.hO\\lng the actual ab orpuon .,n,ount for 

ome t11lli" period, l <194-1 ll96 1101 the entire h1,:or) or the contract a, , our letter 

,t,ue-.. . Ho,, e\ er. UP ,, c1l(;o ent11led to :...no,, the contractual irame,, or pursuant to 

\\h1ch tho e .imounh ,, ere cJlculated. \\ca, thJt ,ou recon.;;1cler , otJr po.;i11on on ,hi-. 
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ThomJs \\'. Wilcox t::~q. 
JeiirP\ 0 \.\orcnu, bq 
Ot lnlwr ), 1 'J97 
P,1gp 2 

point, or ,ll le,1,1 t•xpl.i1n iurther '.'.h\ )OU bPlae\l' lhP e,cala11on pro,1•.ion ,t1ould not l,p 

producPd \\ h,,n \ ou .ickno\\ lr>dge that the h.1,1c ,1b,orpt1on pro, 1,10n 1, rPIP\ dnt. 

Requ1·,1 '-o l • It 1, unclear rrom )Our letter \\ll\' OPPD ha, b1•i1 n un,1ble 

to locate <,Olllt"' 01 lilt B'- 1 CH~h1 l>1II, ior :he Pl'rlod 1 ')85 10 l c 94. HJ, ,in t''IOrt been 

m,1de to loc.He them' \\ h, t, 1t burden,onH1 to produce 1no,11 th,11 h.i,e bec>n loc,Hed/ 

I, OPPD also declining 10 produn• the 19lJ7 hill,, ,UHi, ii ~o. on \\ hat b.i-.i-.? •\I,), , ou 

~t,l!I' that the iniorm,Jllon 111 the,e docunwnts 1, a\.iilable from other ,ource,, bur \ ou do 

not 1dent1I\ tho~e ottwr ,ourc l", \\'h.it .u~ 1hcv? J'he 1.1ct th,lt the tre1ght bill, n.t\P not 

bet>n ,1d1u~t1'd 10 rt•rlPtt the tern"' ol .i <.ettlenwnt ,,1th s,"F ,., not t1 re,hon tor not 

producing them; OPPD ,hould , ~ I\ produce rhc b, , \\ r 1 .rn e,pl,111c1tron. It 1s not 

clc>,ir from \ our ll'tter th.1t ,lll) 'l'lllement .1d1uo;tment \\ 1 .1 d <1iiect tlw ,\, 11ch ice 

,11> .. orpt1on c1moun1.) Your lellPr dot'' not P,pl,1111 wll\ OPPD c; production 01 rr•,pon 1, p 

documc>nh other th,m tht• B~ rre1gh1 1>1II, ,,as l11rntecl tu Int.: 1-)Criod 19"3- l '1n6 

-\, to 1.inri, ,ho\, 111g the ch.illengcd -..,, 11ch fet•, < >PPD i;hould product• am 

l op1c, m '" po,q,.., ,on, c,en 11 1he 1arri1, \\ ere publi hed b, UP. •\, I e,plained m m, 

le11er d,Jted ..,,,ptember 29, 1 <1ci7, LP s 1,rn11 rile-. u111or1Una1eh are not complel(>. In 

thl',t' l 1rcurn<;t,1nc1,,, there I cl11 c1rh no h,1,1, tor OPPD to ,, 11hnold th ,,fl h1ghh rel 11 , .ini 

do, .iment,. Ple,1-.e let me knO\\ 1mmed1a1eh \\ hethf'r OPPD has ,ucl1 document, ,o \\ e 

\.<ln dt'c1de ,,hcther to mo,e to compel proouct1on. 

Renue,1 '-.: o. 6 - , our lencr ,1ppe.ir, to contain con1r.ic11ctor, t;tatemcnts 

rt'garding ,, hethcr OPPD 1"11t'n(l, to pr 1 l' aod111onal doLumcnt, 111 re,pon .. e to 1hr 

r0qu;,q t1moh111g 111<>,cnwnh oi co,tl 11 ,oP~). \\di 11 do o 01 not? \\,-. do 1101 

bt-.!ie, t~ thert:> re. am b,1s1, for ~ our po .. ..., ... 1,lt OPPD \\ 111 l1m1t r:, producuon ol tr.i n 

report, 10 ,ear ,-.h11 n B~..,F orn~mated OPPD, coal. LP', rccorlh regarding co,11 

rnm 1•111eni-. 10 ~OP.., m,1, not be (Oniplete or rna, d111er irorn OPPD', 1111ormc1t1on. LP 

1, entitled 10 i.ee train reports tor dll neriod,. , our letter ,11,o doe, not addre-... thfl 

4ut>,11on, ,1bout the route mtormat1on CO\ ered b\ Request 6 .l that are contained in m, 

"c>prcrnber 12 le111•r. \\ hat ,., OPPD'-. rl',pon,e 10 the,e que,11on~? 

Requei;t ,a, I~ ano 18 Fir,t 'etl· RPque~t , o,, 4 and 5 ,econp '>ell • \\ e 

d1,,1grt>l' ,, 1th , our c1 ..... ert1on thJt the ,rem~ or 1ntorma11011 1&,te<l 111 rm '>eptt>mbflr 12 

letter iHt:> not e, compa, t.><1 u, the,e reque,i-. Ho\, eH~r, ,1nce , ou ac no\, ledge that the 

mtorm,11,on I encompJ,~ed h) L,P', Thm.! '-Ct or D1,co,en Reque,t, "e ,,,II a,,a1: 

1...)PPD , October t, re,pon,e~ 10 tho,e requc,i... I note ,11 this µ01111 , 1 O\\ e, er, that , OlH 

,t,Hemenb th.11 OPPD doe, no1 hc1, e document, re,porN, e to 11em, (al, (bl, (C), {e), (~l. 

h ancl IJ) 01 m, "-eptember 12 lener .1re contran to our under,tandin\:. of \\ha1 recoro, 

OPPD ,,ould ,urel\ mJ1nta1n. For e~.implt:>, \\C under,tand th,H OPPD'!'> FERC Form 714 
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tD;-:~t 11, srheduk• (, contt1In'> d br1Pt dC'-.cr1pt1on or OPP0'-, d1,pJtch practice~. \\ h1ch 
\\ould be pJrt1c1II\, rc>,pon-,1\:e to 1tC1m /,i,. Bc1'>t.'d on our undN,t,1nd1ng ot utd,t, 
recordkeep,ng prc1c11ces therP c1fso ,hould b1> 01lwr documen1.i11on (c,1hcr \\ rtllf'n or rn 
rn,Khinl'-rC'aclable torn1 relJt1ng to OPPQ'.., d1<.p,mh pr,JCIWC) . .\s 10 item le), \\1' 

undcr,tand thJt OPPD JI let15t .,houlci ht1, e computPr diskette-,\\ 1th record-. ot monthh 
po\,er purchac;es Jnd '-<lies used ,n prr.pdring FERC Forrn 714 and El.\ Form 412. Plet1~P 
Cl>n,ult agc1111 \\, 1th \ our d1c>nt to bt> tPrtJ1n tfwre h.1~ bPen no m1 under<;t,indin~. ( \, 
, ou Jre ,w.,ue. L;P', di..,cm en reque<.t, include J bro.id dl'tin1t1on ot the tPrm 
doc t11nen1." 111t lud1ng computl'r d1-.k,; .md othPr mach1nP reJdabl<' iormah.) \\ 1th 

rp,pl'Ct 10 11cm !di. OPP0\ lnlcgrJtcd Rc.:.ource Pl,1n doe-. not c1ppe<1r to cont,11n d£1t,11led 
monrhl~· unit-,p!'CIIIC 1npuh 10 C \F (!'.);! .• ros rrnne C0'1, lrdn-.port,H,on co,,, '1odq)lle 
,111d h.md I ing co.,,, he,11 r,1te, O& ,\ \ c.o,t brokt'n do,, n b11 1, .. ef.:n 11 xed ..ind , ar,t;blel. It I 
.1rn \Hong Jbout th,.,,, plet1-.e re111r me to the p<1gt• number of tne IRP ,, here th,, detailed 

1niorm,l11on 111.w bt> tound. ,\, lor 1terns \t) ,ind !1), ,, e bc>l1c\e th,11 the protective ordt•r 
1n ttw, proceeding ,hould ..iddre-.-. tln\ conc1•rn, ,ibout the .1~,ertPd cont1dPnt1JI .ind 
propriet,irv ..,tatu,;, of thl• rc>qtlf.:,ted document,. ! \1nreoH'r, ,l., to I tern It), \\ ,, CllH.,,1I011 

,, h~lht>r the model documentauon, a, oppo,1•d 10 u1t~ model 1t:,elf, .., clctu.1llv 
propnvr,1n ) In ,1dd111on, m.inv con11dPnl1,il11, pro\ 1,1011<. comarn e,n•p1Ion, ror 

docuniPnh reqw>,tt•d 1n legJI prorPed1ng.,, I, 1h1s the c.i,e ,or OPP0's .1rr,1nu1!mNH, 
\\1th [D.; ,rnd Enron! To !ht' e,tent 11 h,1, not ,Pt dorH' ... o, ,mt11111 ,., .ictu.111\ reqL.1red 

\\ e requt•,t 1t1.11 OPP0 ,epk the corN~nt 01 ED"- .rnd (nron 10 production 01 tnr> re,1t10,:ell 

dourn1l1nt, h\ 11h ,1m ,1ppropr1,1tt' con11dr>nt1c1III\ cle~1~nat1on,J. 

R •quP,t '-;o,. I q ,1nd 2-t - \ \ e d1,.1gree \\ 1th , our ,1"er11on thttt the Item, 01 

rnrorm.111011 11,t, . .>d 111 rm \eptemb "'r 12 lt1 t!Pr ,1rt., not ,-.ncomp,1:,,ed b\ tht>,e rcque,c,. 
~ fO\\ 0, L'r ,,nee , ou ,Kl,.no\, led gt- th,11 tht' 1111orm.it1on 1, entompd'-~t'd b, LP' Third ..,~, 
or 01,coH•r, Requt:>,1-.. \\ P \\ di ,J\\ ,111 OPPD ., October b ,e,pon-.e to lho,e reque~;, 

Rt'<Jllt''' '-;o. ?2 - OPP0 111111.111\ ,felted 1ha1 11 ,,olild prodlll l' docunwru, 
rL•~ponc;1\t' 10 thi-. reque,1 ror doluml•nh l'\ldencm~ or de,cr1bing trai,1 n10\:t"r.1Pnt.:. to 

,op" ,md ~ou .;ulN?quentl, told me ,uu \\Oulct cr,eck on ,,tw no ,ucn dou1meni... hao 
b"t>n produced. II 1, unclt',1r ,, h, , au ,He no,\ t<1L:111c. the po,1t1on thdt OPPD rwed no1 

re,pond to ttw, n_,qtie.;t. T ne f.1ct th,H UP re,pondcd to ,t d1fierent OPPD requpq ll\ 
pro\ 1d111g ,1 de-,cr1p11on or tht> ,\\ 1tcn,ng operatwn JI °"OP.., u:•rtainh doe~ not mcJn that 
OPPD ,., rt.'.'11t'\ ed oi am obl1g,11ion to produce documeP <, e\ dencing or de~cribing tr,1111 
mo,cments to :-..OP ·. UP ,, entitled to ... et> OPP0', rn1ormat1on on th1.;; ~ub1eL1, 
rl'gardle..,, 01 the i.ict th.it LP rnd\ dlreJc.h 1 . .>0,,e,.,, ,ome rele\ ant 1111ormat1on. ThPre 1-, 

nlJ b,i-,1, ior OPPD to renege on lb om~1nal commitment to produce the,e documents. 
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October 3, 1997 
P,uie 4 

Rernu•s1 '\:o. 4 (Second Sell - \\'e Jre pualed lw ,our c;1,11enien1 1ha1 OPPD 

h,1.., no documents re pons1\C 10 Ih,s reque~1. You origmJllv obJPCted to Ih,s request 

(1molv1ng OPPD'.., p,trt1c1p,1t1on ,n powPr pooling orgt1n11.1I1on<.) in ptHt on the ground 

th,11 OPPD had alrP,ulv produced sub<.tJntl,\I 1ntormat1on rP!t1t1ng to ,ts Jclu,11 ,md 

pro1ected pm, Pr 1r.m action . You later ath I ed me <luring c telephone com er ,lllon that 

OPPD ha., ,1 great de.ii oi m,1ter1al rPl,11mg to 1t:,, p.ut,cip,lllon in the :\\1d-Cont1nenI ~red 

Powt•r Pool ,mcl t1<;kPd \.\.'hNhcr UP w,I, re,1llv inlere<.tPd ,n ,111 thi< m,\lenal. In an etiort 

to n,mo1,, the reque,t, I uggestcd 1ha1 , ou check 10 ec ,...,, hether OPPD hc1 Jnv doc.u­

mentc; summJruing rt arrangement-. \\llh \tAPP and other po,,er pooling organ1za11ons, 

,md \Pu ,1grcPd to check on th1<.. II lhP comment 111 \our PptcrnbPr 25 lellN mcam th,ll 

OPPD doc, nor ha" e anv such <;umrnar descflpl1ons, L;P \\ 111 ,tancl b1, Its orrginal 

reque 1. Ii )OU can sugge t anoth •r ,-.a, to nc1rrO\\. th, rcquP t ,,e ,,oulcl b happ, to 

cli,c u rt lurther. 

PlcasP- let U'- kno,, ,our po~111on on rhe,;;e points as oon as po 1ble. In 

,1dd111on, ple.i e lt•t u<- I-no\, \\ hen \\C can e,pect ro rPcer\ e rhe ,wd111onJI documents 

OPPO h,1 ,1greed 10 product:'. 

Sincere!) ,our 

Carol, n F. Cor.\ in 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 6th day of Octobei, 1997, 

I caused a copy of UP's Third Motion ~o Compel Production o: 

Documen~s Lo be sent by messenger to: 

Thomas W. Wilcox, Esq. 
Donelan, cl~ary, Wood & Maser, P.C. 
Suite 750 
1100 ~:ew York Avenue N.W. 
Washington, D.C. 20005 
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r.:::====;g:-f i:lfilj--
011 C li of II O 5,,c;•otary 

.JlJI 3 i 19971 

V I NGTON & BUR LING 
01 PENNSYLVA NI.-. AVENUE "I W 

PO BOX 7566 

WASHINGTON O C 2004 4 7565 

12021 662- 6000 r.( CO,,.,.lLO""°'"'s< 

C flt0 "" 1rt11Cr'" 

I.O"'OOftiil"' T • • • 

-ca .. ., , ... -,, 4P5 .110 , 

...,i..-su-1,.1 c-r,,ec 
' ........ ·•~< «• ~• "'• 

\-.. • ""'6KL I C.OIC.G \I. .. 
1.• a, • • • ~( .JZ I , _., . 'S,1->C 

BY HAND 

OffLce o f che Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washi~gton, D.C . 20423 -00 01 

Lb&\ .& . z ,or ~ -~ .. -· u ~ -.0~ .... 

..... ~'a ,_____ 
,· f \ ~ 1.· ; :,. • 1 11::::. ~ I . . ..,, ...... 

Re : Docket No. NOR- 42006, Omaha Public Power 
Pi 1trict v. Union Pacific Railroad Company 

Dear Sir or Madam: 

Enclosed for filing in the above-referenced docket are 
an original and 10 copies of UP's Motion to Dismiss. 

Please note that the Motion to Dismiss has t wo 
versions: one contains material that is redacted for the public 
file, and the other contains information designated 
"Confidential" by OPPD under the protective order governing this 
proceeding. Th~ "Confidential" version of th~ motion is clearly 
marked and is being separately filed with th! Board under seal. 
The Board is being provided with 10 copies of both versions of 
each document. Both versions have been served on counsel for 
OPPD. 

Also enclosed in the sealed envelope is a 3.5-inch 
diskette containing the ffconfidential" version of the pleading in 
WordPerfect 5.1 format, which is capable of being read by 
WordPerfecc for Windows 7.0. 

Please file-stamp the enclosed copy of the pleading and 
return it to our messenger. 

Thank you for your assistance. 

Sincerely yours, 

~~.C-.___ 
Carolyn F. Corwin 

Enclosures 

cc: Thomas W. Wilcox, Esq. 



Exhibit G 
Page 2 of 48

CONSIDERATION REQUESTED 

BE FILED IN THE PUBLIC RECORD 

BEFORE THE 
. ..,.«1\ 

. ,,\\f )' 1'n' SURFACE TRANSPORTATION BOARD 
pal', o\ no()Oir\ ~0)~\'.l~~~•C~P=--::=~===---) 

OMAHA PUBLIC POWER DISTRICT, ) 

Complainant, 

v. 

UNION PACIFIC RAILROAD COMPANY, 

Defend=:mt. 

) 
) 
) 
) 
) 
) 
) 
) ___________________ ) 

MOTION TO DISMISS 

Docket No. NOR-42006 

Defendant Un:on Pacific Railroad Company ("UP " ) 

hereby mo'les to dismiss che Complaint herein of Omaha Public 

Power District ("OPPD") . This motion ls supported by the 

Verified Stateme11t of Bert A. "Jan Kampen (Exhibit A hereto). 

As the parties are engaged in burdensome and costly 

discovery, UP respectfully requests that the Board give this 

motion expedited consideration. 

STATEMENT OF FACTS 

The Complaint, filed June 20, 1997, concerns a UP 

switch fee applicable to the movement of coal by Burlington 

Northern & Santa Fe Railway ("BNSF" ) from the Powder River 

Basin in Wyoming to OPPD's North Omaha Power Station ( "NOPS" ) 

in North Omaha, Nebraska. The coal moves in unit trains, at a 

current rate of some 1.9 million tons per year. Complaint 1 

3, 7. ·~he NOPS facility is located on UP's lines in the Omaha 

switching district, and is open to BNSF via reciprocal 
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switching. The coal moves over BNSF's lines from the origin 

to Omaha, and UP switches the coal trains to and from the 

plant on BNSF's behalf . The distance of the s witch move is 

Rome five miles. ~d. (( 5, e. 

The Complaint indlcates that the subJect coal 

traffic is covered by 

betw 11 uPPD and BNSF. 

transportation service contract 

Ill.:.. 7. OPPD has confirmed to UP in 

discov~ry that ill of the pertinent traffic is covered by this 

contract. The Complaint does not disclose che duration of the 

contr ct, nd OPPD has refusea to produce the concrcct to UP 

1n discovery, with the xcept1on of a single section involving 

the s~~tch fee (Exhioit B hereto). However, UP is aware, from 

public sources and from bidding 0:1 the contract in conpetition 

with BN, that the contzact was entered into in 1986 and its 

expi1at1on dace is December 31, 1998 . Van Kampen V.S. ~ 6. 

UP's switch fees for the Omaha switchi~g d1st~1ct 

re set forth in tariff. ~ Van '<ampen v.s. ' 2 

Attachment. Th~ current level ot the fee applicab~e to the 

c~al moved by BNSF to the ~OPS facility is $124 per car. Van 

Kampen V.S. ~ 7. This is in line with switch fees charged by 

UP systemw1de. ~ Indeed, in many instances UP switch fees 

were as high ~s $495 per car until they were reduced s a 

result of the UP/SP merger. lQ... 

The Complaint states thac, under the tr~nsporcation 

service contract, payment of the UP switch charge is "shared" 

between BNSF and OPPD. Complaint ' 9. This statement is, at 
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the very least, highly misleading. In fact, as OPPD has 

confirmed to UP in discovery, BNSF pays the entire amount of 

the switch fee to UP, and OPPD does not pay, and never has 

paid, any part of the switch fee to UP. What the BNSF-OPPD 

c0ntract provides is that 

The Complaint also says, following its statement 

that payment of the switch fee is "shared" between BNSF and 

OPPD under the present contract: "Upon the expiration of that 

contract, Complainant will be responsible for payment of the 

er.tire switching charge unless and until a similar arrangement 

is entered into." Complaint 9. This statement is also, at 

the very least, extremely misleading. First, UP and BNSF are 

certain to compete vigorously for a new contract to follow the 

1 
pursuant to a section of the contract that OPPD 

has refused to produce in discovery. 
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expiration of th current one, nd if UP is the successful 

bijder for that new contract, no sw1tch fee will be p id by 

nyone. Secon·, if BNSF prev 11s in that bidding, it will , as 

now, be responsible for payment of 100\ of the switch fee to 

UP. Th1r, whether any new BNSF-OPPD contract includes a 

prov1s1on for complete or p rt1,l "bsorpt1on" of the switch 

fe will beam t er for negotiation, nd c nnot be known in 

dv nee. Van K mpen V.S. ' 9. 

The Complaint seeks, as relief, the prescription of 

" Just nd reason ble switch charge." Compl int, Pryer, p. 

4.A It seems cle r that wh tis sought 1s prescription of 

new switch fee to be effectiv upon the ~xpirct1on of the 

present t:t· nsportation service contr, ct. That construc::ion of 

the Compl int is supported by the absence of ny request for 

repar t1ons, and by the Ccmpl int's reliance, 1n cl im1r.g 

m rket domin nee, on assertions (a) s to the revenue-to­

variable-cost r tio with regaid to the Ll!ll mount of the 

switch fe, nd (b) th t OPPD will not ce responsible for the 

full amount o~ the fee until the present contr ct expires. 

co~pla1nt '' 9, 10. 

"' The Pryer lso requests :prescr1.pt1on of "related rules nd service terms for the switch movenent:." Apart from this 
reference, the Complaint is silent bout "rules ands rvice terms," and tht:s we creac this request s nugatory. 
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ARGUMENT 

We show below that the Complaint must be dismissed 

for four reasons. First, since all of the subject: traffic is 

under contract and will be unt.:il December 31, 1998, che Board 

lacks Jur1sd1ction co consider a challenge to a common carrier 

rnte for the traffic, even if the switch fee 1s regarded as 

such a rate. Second, _he Board should refuse to consider a 

challenoe to the switch fee by OPPD, since the fee is not: a 

r,te paid by OPPD but rather is a cost incurred by OPPD's 

t r~nsportac 10n senrice provider, BNSF. Thi rd, even if the 

switch fee were considered -- contrary to the facts to be a 

raLe charged to OPPD, it co~ld not be separately challenged, 

becnuse it would be only one factor in a through rate. 

Finally, the Complaint should be dismissed because challenges 

to switch fees should be permitted only if anc1compet1civ~ 

conduct w1ch1n the meaning of the Board's competitive nc:ess 

rules is shown, and the Complaint makes no such allegation. 

I. THE COXPLAINT MUST BE DISMISSED BECAUSE THE BOARD LACKS 
JURISDICTION OVER TRANSPORTATION PROVIDED PURSUANT TO A 
CONTRACT 

The first reason why che Complaint must be dismissed 

is chat allot the subject traffic is under contract until 

December 31, 1998. As noted, the Complaint quite clearly 

seeks prescription of a switch rate to be effective after the 

expiration of the contract. But regardless of whether that is 

the case or an immediate prescription is sought, the law is 
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clear that the restrictions on the Board's Jurisdiction over 

contrccts preclud the granting of such reli~ . 

Under 49 U.S.C. § 10709(c) (1), trcnsportat.1on unuer 

contract becw en a r il c rr1er nd a purchaser of r il 

services is not subJect to st tutoiy requirements with reap c: 

to. tes" nd may not b subs quently ch llenged before t.h 

doar· or in ny court on the grounds tho: such cont1 ct 

viol tes provision of [thP R 11 P rt of the Interst te 

Commerce Act, 49 u.s.c. §§ 10101, et seq,)." This provision, 

introduced in h Stagaers Act of 1980, h s the effect of 

dep:t:1ving the Bo rd of JuriHdict1on to cons1de1 rates for r .11 

transportc tion prov1ueci pnrsu nt to com:r ct. ~ Burl1ngtsm 

Northern R.R. v. ~. 75 F.3d 685, 6b7 (D.C. Ch·. 1996). 

Because, s the Compl int makes cle r nd OPPD ho 

confirmed to UP in discovery, 11 tr r.spo:ttat.1on of coal co 

the NOPS f cil1ty is pursuant to a contrnct between rail 

c rri rand shipper, nc will continue to be through 

o cemb r 31, 1996, the Board l cks Jurisdiction co consider 

the rte th t OPPD pays to BNSF under the contr ct, inclu 1ng 

mounts pal cod fray BNSF's switching costs. 

OPPD my argue that the Bo rd h s Jurisdiction to 

consi er whether the switcn ch roe will b reasonabl 

follow1no the expiration of the contract. However, the Bo rd 

1 cks uchoricy to ke such n ncicipatory rul1ng. In 

Burlitgton Northe;n. the Un!ted sc tes Court of Appe ls for 

the District of Columb1 Circuit held ch c, whe:te a complaint 
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· s filed with r spect to traftic then under contract, the ICC 

1 eked authority to re~1ire the ra1lro,u to publish tariff 

covering such tr ffic more th n ye r prior to the expir tion 

o. the contract. The court expl ined t.h c llowing the 

Com~1ss1on to requir~ p~blicat1on of tariff 1n th s c1rcum-

ot nces would llow an "en1 run round the st tutory scheme -­

Jump-st rt1ng the race review process well in dvRnc of ~he 

e rl1est possible dace t which comm_n carrier service coulo 

begin, nd thereby voiding the practical fore of the 

st tutory limits on its uchoricy." 7S F.3o c 69~. 

Here, the Burl1ngcon Northern ruling is p fort1or1 
:)pl lC bl Th present concr ct has even longer co run ch n 

did the contrac 1n th t case. Simil lj,Y, the contr ct her 

h s ne 1ly half ye r longe1 to run than did the 

MidAmeric n contr ct, s to which the Board he?ld, 1n its 

D c rwe1 31, 1996 Bottleneck d c1s1on, that challenge to 

common c rrier r ce purportedly pplic ble to traffic under 

contr ct would h veto b dismissed. Specific lly, the Bo rd 

st ted, fter t Jectina MidArr. r1c n's cl ims for other leg l 

r sons: 

•we would h v to dismiss MidAmeric n's 
compl int on ripen ss groun s 1n ny 
even. As noted, th utility's col 
curr ntly ~~vs under tr nspcr~ c1on 
contr ct th t aoes not expire until 
Decemb r 31, 1997. Under Burl1ngton 
N,R,R, v. Surfnce Trpnsp, Bd,. 75 F.3d 
685, 692-96 CD.C. Cir. 1996), the Bo rd 1s 
1thout uthority to dJudic te rte 

cese 1nvolv1n9 common carrier rte that 
m1ght be used upon the exp1r tion of a 
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contr ct until ot or r.ear the time t 
which the contrnct eApires.h 

Docket No. 41242, central Power & Light co. v. southern 

pac1fic Transportntion co., Decision served Dec. 31, 1996, 

p. 17 ("Bottleneck 1~), aope,l pQndinq, No. 97-1001 (8th 

Cu·.) . 

Moreover, the court's 1uling in Burl1ngton Northern 

nd the Bord's conclusion 1n Bottleneck I make good policy 

se~se in the present context, for it my well be th c UP will 

ptevail in bidding for c. new contract movement co follow the 

expiration of the current contr cc, no there will b no 

occcsion foI p yrnent of the dWitch charge. In that event, the 

Bo rd would h ve engaged in ,n extreir.ely wasteful exercise by 

l1t1gat1no the :e son bleness of the switch charge on 

speculativ b sis. 

OPPD rr.ay lso t1y to rgue th t the contr ct 

incorporates the switch t riff, nd the t riff c n therefore 

be challeng d. Th t argument should lso be reJected, for 

sever 1 re sons. 

First, it 1s without merit s rr. tter of 1 w. 

S ction 10709 restricts the Bord's Jurisdiction over All 

contt ct t1 ff1c; 1c m kes no exception for contracts th t 

define th u contr ctual terr.1s by refe:t·ence to terms of 

.. r 1 f :f • Even 1 f t riff rte 1s adopted by reference in 

contract, it th•n becom s a contractual rate, not common 

c r11e1 rnt . 
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S cond, ·he rgument is incorrect as 

f cc. The contr ct 

Third, v n i t riff incorpor ted in 

matter of 

contr ct 

could be ch 11 ng d if the parties so intend d, the qu stion 

of whut the~ rt1cs intended h re would itself b contr ct 

qu st1on for r'-"'solut1on by a court, not this Bo rd .11 To 

void eroding the r scriction on its jurisdiction ov r 

contr ct tr ff1c, he B~ rd should entert i~ such ch 11 ng 

-- if t 11 -- only after court holds th tit was th 

p tt1es' intent th t th Bo rd be fr to do so. 

~. ~. conl Trad1ng Corp. v. Baltimore, Ohio R.R., 6 

I.C.C.2 361, 365 (1990) (•Th 1nterpr t tion of th t rm 

't tiff' or other contr ct provisions, nd the £feet on th 
contr eta of contr ct tetms pplic ble to the shipments at 
1 ue 1s ~ ttcr for th court ." ). 

1 In ~ Trading. ch ICC w s going to be reoolving the 
r son bl n ss of the disputed t riff rateo with resp ct to 
non-contr ctu 1 movements 1n ny ev nt, nd th r for could 
l v for loter court d t rt:tin tion wh th r, s to th 
c ntr ct ~ove~ nts , ch p rti s intended for th t riff to b 
ch llcnwe bl . H re, there is no such sep rte b sis for 

~jud1c ting the r son bleness of th switch f e. 
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II. THE CO~PLAINT MUST BE DISMISSED BECAUSE THE SWITCH CHARGE 
IS A COST !~CURRED BY OPPD'S SERVICE PROVIDER, NOT A RATE 
PAID BY QPPD 

The second reason why the Complaint must be 

d1smlssed 1s thtt it does not challenge a rate that is paid by 

OPPD. As OPPD has confirmed in discovery, the switch fee is, 

,nd lw ys h s been, p id by BNSF to UP. No part of it is 

p 10 to UP by OPPD. The ttached statement of Mr. V«n Kampen 

c~nf1tms ht this is the case. v n Kampen v.s. 3. 

OPPD pays an overall transportation rate to BNSF 

it 'oes not separately pay any mount to UP for the switch 

fee. BNSF is the only carr1er sho~n or the waybill as 

h ndl1ng the tr f ic. Van Kampen v.s. S. UP switches the 

tr ffic dB BNSF's agent, and BNSF is considered to Berve the 

otin t10n f c1lity. lsL_ That the contract 

does not change 

the f ct th t the fee is not a rate paid by OPPD to UP. The 

fee 1s no different from ny other cost incurred by BNSF. 

ENSF's rte could Just as ~ell include some pass-through of 

fuel costs, or crew costs, or any other costs, but that would 

not convert those mounts into sep rte tr neport tion rt s. 

There is substantial authority that challenges to 

r ilroad r tea must be brought by the party that actually pays 

the rte, not p rty to whom the rate is 0 passed on." The 

switch .ee is neicher ncharged" to nor "collectedn from OPPD 

by UP. 49 u.s.c. § 10104( > <1>. In southern Pacific co. v. 

parnell-Tnenzer Lumber co •. 245 u.s. 531, 534 (1918), Justice 
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Holmes held that a purchaser of lumber fror,, lumber sh1pper 

could not ch llenge s excess1ve the r 11 r ce pa10 by the 

lumber shipper, even though th shipper h d p sse on the re.Ce 

to the pu1chaser. Techn1c lly, Justice Holmes s 1 , the 

1e son~ s the absence of p11vity, but the basis ot the rule 

w~s not s1rnply techn1c l: "Behind the technlc<l mode of 

st cement 1s the conside1,tion well emphasized by he 

Interstate Commeice Comm1ss1on, ot th endlessness nd 

futility of the effor to follow every transaction o the 

ulc1m te result." 

Thus, because 1c 1s uncontested th t OPPD does not 

p y UP the switch fee, OPPD rn y not bz1ng this c ion g 1.not 

UP 

:rr THE COMPLAINT MUST BE DISMISSED BECAUSE EVEN IF THE 
SWITCH FEE WERE VIEWED AS A RATE PAID BY OPPD, IT COULD 
NOT BE CHALLENGED SEPARATELY FROM THE THROUGH RATE 

Th~ th1.zd re son why th Compl int mucc be dismissed 

1s ~ht ven 1f - contrary to the ccu l fnccs -- ch switch 

SP,e elso, ~. Johnson v. Atchison . Topeka & snnca Fe 
EY..a., 11 F. supp. 2c '.D. Tex. 1937 ; N1cola. Ston, & Myers 
~ v. k u1sv1llc 6.,,J1shy1lle R.R., 14 1.c.c. 199, 209 1908) 

"Th r pt t1on i ue co the p rson who h s been required co 
p y ~h x s 1ve ·h1r s Ph p1ice of er nsport t1on."). 
Fuu:h t nf ll,:n t1on th t chc only ptope1 cl irr. nt is the 
p1rcy ch c ccu lly p1ys the rte 1s found 1n 49 u.s.c. § 
11 01 b, which spcc1f1 sch t "th Bo rd~ y not dismiss 

~pl .nt ~ d ag~1nst a 1 11 c rr1er ptov1d1ng cranspo1cat1on 
ubJ cc t h u1jsd1ct1on of th· Bo rd under this p rt 

b c us of th bsence of direct d ,m ge to the compl 1n nt." 
Whit this p1ov1sion ma·ee cle r 10 ch t even if th p rty th t 

~u lly p 10 the rt w snot inJurcd by its xcessive level 
b c use h nc1rely p ssed the rte on co nocher, th c purcy 

u c b11na the rt ch llena, nd ch · fen· nc c nuoc s ek 
s 1s ~ on the ground ch t th 1 te w s p ssed on. 
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fee were viewed s rte p 1d by OPPO, that rte could not b 

ch,llenged separately from the through r ·e of which it "'-OUld 

be one f ctor. 

1n 1cs recent Bottleneck ecis1ons, the Bo rd 

1e ft:umed long line of pr cedents- holdino th t through 

1 t: my only b ch lleng don 1 t.hro..igh b sis. ~ Bottle-

neck I. p. 11-P, nd Dock t No. <i12r.2, centrnl Power & L19ht 

~ v. Southern Fs c1 flc Transport au.op co,. Dec1s1on serv d 

Apr. JO, 197, p. 4 "Bottleneck U">, 1ppecl pend1n9, No. 97-

lCSl 8th C11 .. Cve1rul1ng n tlier st cement in 

Metropollt{ln Eda;on Co, v. ~s;;,l1daced RAll Coz,p,, 5 I.C.C.2d 

365, cos l 89 , th t any "s pr tcly publish r t II may be 

~. ~. G1eat Northern 8YA v. su111wm, 294 u.s. ,se, 
463 1935 "The oh1pp r's only int rest 1s th t the ch rge b 
1e ble whole." ; L,<m1sy1lle 6 Nn,shv1lle R.R. v. 
Sl Steel & Iron co,, 269 u.s. 217, u34 1925 

" only inter st 1s th t the Joint r ce be 
re whol Allen erg Cotton co, v. 
Qr " . c. c. 71, 7 6 1 s s 3 > ( 11 I c 1 s we l 

• 1 y be w rd d only wh re t. l 
w1n ch t the tot l ch 1 pl1e· 

nd not where t tt ck 1s d1 solely 
f ctot ors g of th tht t , or 

rnployed 1n t ning rte out 
tot ch s r nultina Erom the rt so 
comme;;c nhp v. l1nc 

I.C.C. "The 
t. t tot 1 C St p y. 

ht e s uni ro~ po1n to 
th h lt p of s pr t ly 
. c n the un1t solely to tonn 
ion.~ : e aae of the City of Ch1ca90 

v. A y R.R., 20 , 508 09 1911 "This 
un1torr:ily h h d1v1 10n of through 
~ t.t r o .. c • th publlc . . . Th 
he thing of consequ .c not the rn nn r 1n 

ra ~ y b sh by h 1 fr nc pr 1es o 
lt 
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separately challenged, the Board specifically held that a 

separately published proportional rate that is a factor in a 

through rate cannot be separately challenged. Bottleneck I, 

pp. 12-13. If it is viewed -- incorrectly -- as a rate factor 

rather than a cost to the line-haul carrier, this is precisely 

the nature of the switch fee tha~ OPPD is attempting co 

challenge . Like a proportional rate, that fee is available 

onl y for use in conjunction with a line-haul movement. See 

Van Kampen V.S. 

effect of 

4. "So far as the public is concerned, the 

a reciprocal switching arrangement is co 

establish a joint rate." Reciprocal Sw1tching , Richmond , Va., 

306 I.C.C. 97, 103 (1959) 

Thus, what the ICC said more than 70 years ago in 

International Harvester Co. v. New York Central R. R., 88 

I.C.C. 368, 372 (1924), aff'd in percinenc pare, 101 r.c.c. 89 

(1925), is equally applicable here: 

"'As we have so frequently seated, the shipper is 

concerned primarily with che reasonableness of the 

through race he has co pay and not with the factors 
composing that race. This principle is in no way 

altered because . . one of the factors 1s a 
swit.chir!g rate. It may be, as counsel for the . 

line-haul carriers argue, ~nae the swi'-ching race 
was unreasonable but chat is a matter with which the 

[shipper] complainant is not concerned. It has been 

damaged when it paid the ~nreasonable rate." 

See also, sL.,q_,_, Columbus Freigh~ Bureau v. Central of Georgia 

~. 303 i.C.C. 367, 376-77 (1958). 

There are a number of statements in old ICC cases 

that sv1tch fees can be separately cnallenged by sh~ppers. 
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~, Reciprocal Switching Charges at Evansville. Ind., 155 

I.C.C. 450, 451 (1929}; Interchange Switching at Wichita . 

Kans., 61 I .c.c. 205, 206 (1921J .- However, these 

statements reflect the concept, articulated in Metropolitan 

Edison, that separately published rates can be challenged~ 

-- and that concept was definitively laid to rest in the 

Bottleneck decisions. They also reflect an era in which 

shippers had an absolute right to compel recipro~al switching 

in any terminal area- and that era came to an end with 

Even these old cases, though, indicate that only the non­
absorbed amount of che fee can be challenged by the shipper. 
See, ~, Increased Switching Charges at Detroit. Mi~h., 91 
!.C.C. 82, 99-100 (1924 (" A proposal by any of the carriers 
under whose :ar1ffs respondents' switching charges are 
absorbed, regardless of the amounts, co limit their 
absorptions to amounts less than the charges here found 
Justified, and thus increase the cost of service to the 
shippers, may be mad~ the subject of protests with a view to 
the institution of an investigation and suspension proceeding 
for the consideration of such proposed increases."); Utica 
Traftic Bureau v. New York. Ontario & Western Ry., 18 I.C.C. 
168, 170 (1910} ("complaint can be made only of the excess of 
these switching charges above the $5 per car absorbed by the 
line carriers"}. OPPD's Complaint does noc assert chat the 
non-absorbed amount o r the switch fee is unreasonable, and 
thus even under the old cases the Complaint would have to be 
d:.sm1ssed. 

See also, ~, Docket No. 40178, SP/SSW Sw1tcn1na 
Charaes on Carloads or Grain at Kansas City, Decision served 
Oct . 24, 1939, p. 3 n.5. 

See, ~, Interchanae Switching at Wichita, 61 I.C.C. at 
20€ citing, as reason for rule thac switch tee can be 
separace:y chailenged , the proposition chat a carrier "is noc 
JLlst1tied in attempting to rescrict traffic to its own lines 
by mak:.ng an excessive charge for switching to or from ics 
conr;ect.1.ons"l; _Swuch1ng Absorptions, 47 I.C.C. 583, 586-87 

1917 to same effect). The earlier law as to the right to 
co~pe: sw1tch.1.ng 1s exemplif:.ed by Iowa & Southwestern Ry. v. 
Chica o Burlin ton & R.R., 32 :.C.C. 172 (1914 ) . 
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the enactment of what is now 49 U.S.C. § 11102 and the 

adoption of the competitive access rules, 49 C.F.R. pt. 1144. 

Finally, they reflect a mechanistic focus on equal treatment 

of every shipper under the rubric of antidiscrimination 

doctrine, ~ ' which became obsolete with enactment of the 

Staggers Act, with its more restricted discrimination 

provision and endorsement. of demand-based pricing. See Pub. 

L. No. 96-448, § 212, 94 Stat. 1895, 1912 (1980). 

The Bottleneck decisions did create one exception to 

the rule that a through rate must be challenged on a through 

basis: the Board held that where o ne factor i~ a through rate 

is a contract rate and the other is a common carrier rate, the 

latter factor can be separately challenged. Bottleneck i, 

pp. 13-14; Bottleneck II, p. 4. However, that exception 

(which is on appeal) does not permit the challenge made here. 

As noted, the Complaint quite clearly seeks prescription of a 

switch fee upon expiration of the present contract. No 

contract now exists that would operate in conjunction with the 

swi~ch fee at that future time, and thus no predica~e for the 

Bottleneck e xception. And even if a present prescription is 

sought, the exception does not apply, because, as already 

discussed, the current contract 

see, _g_,__g_,_, Detroit Switching Charges. 28 I.c.c. 494, 495 -
96 ( 1913 ) . 
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IV. THE COMPLAINT MUST BE DISMISSED BECAUSE IT MAKES NO 
ALLEGATION OF ANTICOMPETITIVE CONDUCT WITHIN THE MEANING 
02 THE BOARD'S COMPETITIVE ACCESS RULES 

The fourth and final reason ~~y the Complaint must 

be dismissed is that it fails to make any allegation of 

anticompetitive conduct within the meaning of the Board's 

comr~titive access rules, 49 C.F.R. pt. 1144. A shipper 

challenge to the level of a reciprocal switch fee is 

indistinguishable from a request to have reciprocal switching 

imposed at a prescribed fee where an interline route via the 

same jun~tion is already available at a rate the shipper 

considers too high. That was exactly the situation in the 

Midtec and Vista cases, in which the ICC found that the 

shippers were required to satisfy and had failed to satisfy 

-- the competitive access rules. See Midtec Paper Corp. v. 

Chicago & North Western Transportation Co., 1 I.C.C.2d 362 

(1985), 3 I.C.C.2d 171 (1986), aff'd sub nom. Midtec Paper 

Corp. v. United States, 857 F.2d 1487 (D.C. Cir. 1988); Vista 

Chemical Co. v. Atchison, Topeka & Santa Fe Ry., s I.C.C.2d 

331 (1989). 

In each of those cases, the defendant railroad 

handled, or stood ready to handle, the traffic over a short 

segment in interchange service that was indistinguishable from 
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switching service. The plaintiff wanted co force a reduction 

in the defendant's short-haul rate factor through the 

imposition of reciprocal switching at a lower fee. The actual 

rail service would have been identical -- only the charge 

would have changed. See Midtec, l I.C.C.2d at 365, 3 I.C.C.2d 

at 176-77, 857 F.2d at 1498-511; Vista, 5 I.C.C.2d at 333-36. 

This case seeks exactly the same remedy, and, like the 

shippers in Midtec and Vista, OPPD should be required to prove 

anticompetitive conduct before such a remedy will be imposed. 

Here, thete is no allegation whatsoever of 

anticompet.1\..ive conduct within the meaning of the competitive 

access rules. Indeed, no such allegation is possible, since, 

as Mr. Van Kampen indicates, the switch fee has not changed 

materially for many years, the fee did not p~event BN from 

wir!ning the traffic ln 1986 in free competitlve bidding, and 

UP has taken no action to diminish the quality of its 

swicch1ng service or ocherw1se disadvantage OPPD. Van Kampen 

v.s. ~ fi 7, 8. 

CONCLUSION 

7his motion does not imply that reciprocal switch 

:ees can never be challenged as excessive. Clearly, they can 

be challenged under the competitive access rules where they 

have the effect of forcing traffic onto the switch carrier's 

own, inefficient long-haul route. They can also be challenged 

when they cause a through rate to be unreasf)nable, and they 

may also be subJect co separate challenge under the Bottleneck 
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decisions in certain circumstances not present in this c ase. 

On the facts of this case, however, for the multiple reasons 

set forth above, it is clec1r that the Complaint must be 

dismissed. 

July 29, 1997 

Respectfully submitted, 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
ROBERT T. OPAL 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVI~ R~ C~';;'-JI; Jc 6L 
CAROLYN F. CORWIN 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Defendant 
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VERIFIED S':'ATEMENT 

OF 

BERT A. V'AN KAMPE~ 

EXHI BIT A 

1. My name 1s Bert A. V n Ka~pen. I am Manager­

Switching Services of Union P cific Railroad Company ("UP"). 

I have a Bachelor's ciegree in Business Ad~1n16trat1on from 

Washington University. I have been ernployP-i t UP nd 

predecessor railroads since 1966, and have had 

responsibilities in the area of s~itching since 1979. I am 

knowledge ble bout the matters discussed herein. 

2. The att ched tariff is the t riff that applies 

to UP's s witching for the Burlington Ncrthern Sant Fe 

Railway ("ENSF") of BNSF coal traffic bound to the North Omaha 

Power Station ("NOPS") of O:nah Public Power District 

("OPPD"). The fee appl1cable to the NOPS tr ffic is sec forth 

t Item 3650 of tne t riff. 

3. The switch fee is ch rged by UP to BNSF, not by 

UP co OPPD. UP receives payment f ror., B~JSF, not from OPPD. 

,. The switch fee 1s applicable only 1n 

conJunction with a BNSF line h •l. It is not a local rate 

that can be used for tr ffic that both origin tes nd 

terminates on UP's lines in Omaha. 

s. Where tr ffic such s this BNSF coal movement 

~o OPPD's NOPS f cil1ty is h ndled in reciprocal switching 

service, the carrier providing the switching service -- here, 

UP -- 1s not a line h ul carrier providing r il service to the 

shipper. Rather, 1t switches the traffic s the agent cf the 
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line haul carrier. The line h ul c rrier is the only carrier 

shown on the waybill, nd is considered to ser~e the 

destination facility. 

6. UP competed for the contr ct to handle OPPD's 

col traffic from the Powder River Basin to UOPS, but lost, in 

competitive bidding, to BN. The contr ct was w rded in 1986, 

nd OPPD dv1sed UP th tit wo~ld termin te on December 31, 

1996. 

1. Since 1966, the switch fee pplic ble co the 

NOPS co 1 movement hao incre sed only very modestly, pursu nt 

to coat-b sed djustments. The fee w s S105 per c x on 

December 31, 1985 nd is S12~ per c r cod y. This is in line 

with switch fees charged by UP systemw1de. Indeed, in many 

inst nces UP switch fees were s high as S~95 per c r until 

they were reduce s result of the UP/SP merger. 

8. UP has not t n ny nc1compet1tive ct1ons 

wh tsoever in connection with the switching of the NOPS col. 

As ell s ~ int 1n1n9 a st bl sw1tch fee, the quality of 

switching service has been m intained c high level. 

9. UP hopes to be succes ful in con:peting for the 

NOPS co 1 movement when the current contr ct xpirea. Should 

BNSF succeed in gin ining contr ct for this business, 

whether th t new BNSF-OPPD contr ct would include provision 

for complete or p rtial "absorption'' of the switch fee would 

be m t:er for negotl tlon, nd c nnot be known in dvancc. 
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Y..E.B..!FlCATIOM 

ST ATE OF NEBRASKA ) 
) ss 

COUNTY OF DOUGLAS ) 

Bert A. Van Kampen, being duly · worn, deposes and says that he 1s the 

Manager • Switching Services at Un,on Pacific Railroad Company, and has read the 

foregoing statement, knows the contents thereof, and that the same 1~ true and correct. 

Subscnbed and sworn 10 before me by Bert A Van Kampen this .:::;.:..II!..,;.;.:;. day 

ot July, 1997. 
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T•A HS' ICC UP 8005·0 
I :.•~t « u, 8005-C 
.. $0 cc .. , ~ o. ,c~ 

i,;, I OIS,O I NJ ICC u, 10'20-0) 

UNION PACIFIC RAILROAD COMPANY 

fl 
• FREIGHT TARIFF UP 8005·0 

1C•nc• t f• • qnt ar:t, l,P ~0 UP !~-C UP I0IS•O I"<! UP 020-:> • ., ... c,:,c. ,ton NCICt on Pa;• 2 .,. ,n) 
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WASH NCl':'O .. 

SWITCHING - ABSORPTION TARIFF 

- ISSUED SEPTEMBEq 8 1 1989 

Kt< SC,.ACIDE" 
11,11r.1~••Pnot'9 . t 

Oml l't , NtOfUU 

EFFECTIVE OCTOBER 21 , 1919 

IU~t,r 
QA H 

Tar1!f Pu~ Orr<''' 
UII St. 
1'A ... CYu•• 6117' 

UP 00013 

>ti: ~x ~= 
~ .... 
0 tJl 
::r .... 
a~ 
:, > ~· 
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SUPPLUllel'IT 23t TO Ufll ,,, UP IOOS,O 

UCT'OI" I • SWIT'CHIHO 01STI111CTS, CO"'N(CTIHO lltOAOS Ofll NOUSTWIU OH U_. 
-----------

UST OF 
l)\j$Ul1(~ AT 

l,,l llWACJl((I. WI 

(00>&5;') 

U3T "'OUS-
T" SAT 
0 MANA .... 

o" soun• 
QMAMA, [ 

QfllOUP M IHOUS"'lfS AHO LOCATlOH 

• • , p~ 1101 w l,,la,~., · ·· 
"'°'.... "'°Y"'OOd 
A.,.,. 1' Ce'\ :,y 6000 'I T I A .. 

.,.... "'•IINJ ~ <a • ~ $ ~ - • • St:M I 
k.,.,, ll'C. , t07ll ,,_ 8 "8~ fllced 
Go"l!r.enlal ,Qra.n Co Jtlt ( ••elOr). :u Of Jt0t ton 

C,o""" eo,.i & Seei Co ~ . &IOI W W A .. 

0CS Goe,, 1NJ Sl<OOIV Co 105Q ( a., Screet 
,a lllleto-. & " •h~ ... 1 6213 N T • A•• 

, l'IO & .. .,. 1%>14 W ~ --' SC1"1"9 
0 .o,gie , , oflc Corl>. SOW ., 119\1' Sueet 
G!'Oetm..,~•n7w~ 
" ' " ~ 1,1- t toOO w ,on o., _...,... • 
l'<• nMt' S10,•~ Co• ',Q 112, 29IO N 11 2,l\ StrMI 

'• 1oQG t 1,,1 .., ~'Hto',g, to0 S wetel SI till'le!'t ',O •J 
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l,,IMfler, See•lf ~ UQ. W.-,.cJge 0occ "'IO 50 "-"' 2. l _,,. 4 
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"~ t L"C~ I I )00 YI ~ I\ S\. 
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• :r-- ,-.CMP'O woo Good "COIi 11.o 
'l' •• • ., l.....-gy, ~ 3443 w M 
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.... ,~ Co, l'NQ 1'f 112':!\ $t , 
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SUPPLEMENT 239 TO TARIFF UP IOOS-0 

SECTION 1 • S'# ITCHltlG DISTRICTS, CONNECTING ROADS OR INDUSTRIES ON UP 

ITEM STATION 

UST OF 
I 82:S-8 INDUSTRIES AT 

OMAHA, NE 
(00 3457) 

Im} 
1867-0 

11170-M 

Giil 
1887-A 

ITEM 

UST OF 
INDUSTRIES AT 
SAN JOSE. CA 

• LIST OF 
INDUSTRIES 
AT SEATTLE. 
WA 
(003'57) 

UST OF INDUS­
TRIES AT 
TURLOCJ(. CA 

UST OF 
INOUSfAIES 
AT TWIN 
CITIES. MN 
(OQ 3457) 

INOUSTRY 

•••• 
Un.on Pac;.ftc TOFC Ramo. 101n & Mason SI 
Urwtld A-G Coop.rauve Inc • 4228 So. 72nd St 

Boren.rs Bro1ne,s 
Coors 
0.1 Mont• Plant # 3 
E.colaO 
Aoor s.r.-oe Supply 
Fr111klln 01,,mers 
Frrio Lay 

Al..,,..num Company 
A"-1CI 

Asn G,o ... C.manl 
Bemis 
Bloc:11 $1 .. f lnCuSVIH 
Boeing 
CH Lilly 
Co"' tnsuanon Sales 
Cto\lWiey Manne S.l'ltlca 
Foss Mantima 
G_,., Eleanc ump 
Golo.n Grain 
GrMt W-• m Chetnleal 
I noon Gless PICII. 9'l'9 
James Hardie Gypsum 
Jo~Men St ... 
LeSJ,e Salt 
Liquid Catt>cnlc 
L,nr;,le• Fiber 
Ludcs e>sca, 

Amat1CO'd 
lntamatlol\el Pa~ 
Rlltlct',lrs Feed 
Roga,s Fooc, 
Snoo.r L~oer 
Stvn3 So.ntlflc NuttttlonaJ 
t00-a235) 

Gypsum 0ryo,all Suoo,y 
fnl-!Jot\ef Paper Container 
,<ay Wall Wlr• 
Rea Wing 
San Jose Oltn>udon SIMce 
Slaplatot\ S~• Plckin9 
&., Garden Pacillng 

Mac MIiian Piper 
M11'1Qn eo,-111,c1ion 
M 8locn 
1,1111s, ... 
Nor!/'I Star F~rdlng 
Ocean Tannll\AIS 
0"'4 Transfer StOt'loe 
P1e flc: T«minals Um,rld 
P"4C OISIT10ul)(S 
~F lnQua!J'1es 
Port SMnre 
RA Barnes 
SM,-, 
S..m. Cold StoraQe 
S4ettle Transl., Storage 
Stallone rs Dis 111tiudng 
Tamwnal 1oe 
U""9d WMtam Sui:,pty 
Vite• 
Wfflam Cartaoe 

Tuf1oc:kf'rvrt~y 
T a0 Prodl.lCU 
FN<lltutls Ptooess1119 

GROUP H INDUSTRIES ANO LOCATION 

Amenc:en AQCO Company 
5'5HardmanAve 

Arcfte< Oaole4s Mlc«.nd Co. 0 
S75 Orwta SI. (Elewtor 0) . . . . . • . • ..... . ........ • .. . •. •••• . • . . . 
Oel'nar S.v■cors 1, 3 and , . . • • . . • . . . . • . • . . . • • . . • . . . . . . . . . .• • . 

~ Alla Coa'3 Stor~ 2'° Oletta, Street (St Pl<jj) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 
&,:,,,,,n&aig.iow 
3'5 East ,.,.to &vd (St P1ul) .. 
B~~t!Otl 

12100 Y01'4fflCe A..-nua SolJt1I ....••.•.. •• . , ... • ........ • , .. • ... 
t.fldwey atv.tor . . . ..... 
~ CJty Olstrt!>utng ~ peny 
295 State S~t (St Paul) . . . . . .......... . ................. • ..... 
~I ~led 
e.i.vatot . ,.. \Pott carg•I) is.a tt-,n 3718) ..... . .. .. . ..... . ........ .. 
Elevetor -c• (Pott Carg,M) IS.. it• m 3718) .. . . • • . • . .. • • . .. .. .... . . 

Cetgo C¥1'1ers lnc:oti,orllec:I 
12106 Lyn,, Avenue SouUI tS.. Item 3718) ... .. . . .. .. . . . . . .. .... .. 

C.,,.11 
1200 NOttrt Conc:on, S trM! . . .... .• ......... • .. , ..• •••• • . . • ... •• 

Clvysler Corp 
13005 Hlg""'■Y S5 

Q)neg,. lnco-ponu.o 
UP Sav1g,e TMffl Trade . . . . , . 
• ,.. FloJf' M~I (Jo,nt lndultry Wllfl CPRS • No s....Ccl'tlng lot co~ 11,-, 

Cont!Mnatl Gra,n Comoeny 
Wast H19n...1y 13 

Oall0111 Bulk Te l'ffi!'\&I 
620 East Arcnmo110 A .. nue • • • . . • . • • • . • . . . • . . . • • . • . • . . . . . . . .. 

GROUP 

8 
G 

DISTRICT 
(SEE l~M 1398) 

S. St. Plul 

Seate SlrNI 

® S.v■g,e 
® Sava~ 

® Save~ 

S. SI Pt ul 

Conlft'oAd on,..~ 

UP 00015 
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-
-"o,,.,. 
'.)() For 
r X-801 

-
e ) 

• J 

-,en vol• 

TX 11 --
87501. 

950'a. 
95138. 
32466. 

ar~ ol • 32'33. 
32eM. 

ITEM 

(ml 
3845-E 

>---

G.iil 
3909 

3934 5 
·A 

SUPPLEMENT 23t TO TARIFF UP 1005-0 

SEC~ION 3 • SWITCHING SERVICU AMO CHARQU • IN OO~RS PER CAR · EXCEPT AS NOTED 

SWITCHINQ PER ITEM 

STAT:ON 

SOUTH 
OMAHA NE 
(OD-3378) 

UMATILLA OA 
(00 32~) 

WEST SACRA-
MENTO . CA 

BeiwHn 1n1ercnaf'Oe 1re~s ..,111 connecano road• and ,,,. 
tonowing ,ndustl1u loeated on rn. UP 

0111,ng lnt.,natloNI Edible 
u~n C.menl Stone Co. 
M,!lard Aell1~,.led •3 
~II Omalla Terminal Wl'9110uM Co 
••• 

PVC Powder FROM Laased Stora~ Traci! TO JM Manulactut­
lng (Nore I ) 

NOTE I AppllN onry on lnt>ol.n:l UP Line Haul. 

EXPUNATICN OF REFERENCE MARKS 

20eO 2100 

$ 102 00 $118 00 

S 85 00 

REFERENCE MARKS !XPUNATlON 

4 

• 
' i ... 
0 

Denotes Rec1ur11on. 
0.nollS IIIC'9eM 
O.nores ~ In won::s1n9 wNcn 111sults In ~ lnaNM l'IOr reductlen 1n en.rgu. 
Appl!H on LJsl 1 Grall'•. allO soybH/IS, 
App11Cat1i. on hlmber I/Id lumt>« _products (STCC's 2, 2 © 2, 3@111d 2, 91 @) and gypsum wallboaro 

(32 75' 00) (on STCC' s 2, 2@. 2, 3 @ arid 2, 91 @ ffled With ICC at lnlonnatton only). 
lndustr1et To~rty snown and not tlfougnt ton,,ard .,.. CANCElLE0 a<:00\6\t no tong., In o~rauon, 

mo,,ed on rtne. or no tonger 1..-..<1 !)y ltlls cam.,. 
(Wlttl numo.r endosacl) • A.i~ lrom supplement t,eenng IN number tndoalld w,1t11n ll'le ,qi.art. 

(See Item 100) 

-11 • 

UP DOC> 

I 
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SUPPLEMENT 229 TO TARIFF UP 8005•0 

SECTION 3-S'NITCHINO SERVICES ANO CHARGES-IN DOLLARS PEA CAA EXCEPT AS NOTED 

SWITCHING PER ITEM 

2060 I 2100 
IT!M STATION APPLICATION CHARGE 

All Fre,gM 0 etwe11n Group N lndustnes S23' 00 

Soyoean Hulls Soytiean Mui, 'Mleet M,11 Feed, 1n cove,ec, hop• 
p er cars (not so01ect to llem '-050): 

FROM Arcner Oan1e,s Midland Co 
TO Farm,and Industries ... .... 

117000 S 92 00 
S201 00 

$123 00 

-I 
, 

TO HuOOtrd 1,4,111ng Co .. .. &.15'00 
S 75 00 

ml 
MANKATO M N 3 $18000 

3576 5 
(00 3Ll1 ) '.fiG) $101 00 

SoyoH n Hulls, Soyoean Mui, Wheat Mill FMd, 1n COVllted tlOp-
per ea~ (not suoiect to 11em 2050): 

FROM Carg,11, Inc. 
HoneymHd Pl'od'ue1, Co 

TO Farmland lndUstnH . ... ...... .. ....... ~170 00 
Hut>Oerd M11Hng Co. ... ···· ·········· . S 92 00 

,:;z;s201 oo 
$123 00 

Vegeta01e 011, n rank cars 
FAQ~ Hon• ymHd Products Co ease<! traclt 
TO HoneymHO Products P•ant Sl 58 00 

~ S 9200 

~ Appftes only ,n ,ots ol tllrH (3) or more cars. 
ApplrH only ,n snipper owned or eased eQi.ilptnfl(ll 
Applies only ,n lo ts of rwo 12) cars 

l 

I 
1n:>n or StHI Scrap 1STCC 40 211 00~ 

8ETWEEN Nucor Steel afld Alter Nor10lk 
4LSO 

8ETWEEN NOrlolk Iron & Metal a"Cl "'UCO, Street $120 00 - F'n,sned Steel (STCC 33 124 00, STCC 33 125 00): 
6ETWEEN Nor1olk Iron & Metal Ind Nucor Steel .. S124 00 

Finis~ SIH I (STCC 33 12, 00, STCC 33 125 001: 
8ETWEEN Nucor Steel 

'.ml NOAFOLI< ',jf ANO $170 00 
3602·A (See Note 2) -.ucor Corp (Vulcrall Plant 1 ), (V.,tcr11t. ~ ant 2), (Nucor Cold 

(00 3428) Flmsn, P11n1 3) . . . . . . . . $120 OO(NOTE 1) 

NOTE 1 • App..,., only .,.llen volume rf(fuiremenl ot 750 cani per &l'ltlual vOlume oenoo s -net EJcn •01· 
ume pet!O<I Shall consist ol 12 eonsecutM montns (calendar year) 

NOTE 2 • cnaies 1n tnis Item a0p1y only wl'lflll moll!~ tl\e lo•IO'Nlng e,q1;1pment 
Ai. TX 1,AL 2, AL TX 3. AL TX , . AL TX 5. ALTX 8, AL 7, AL TX 8, Al.TX 9, ALTX 10 AL TX 1 I , ALT)( 

12, ALTIC 13, ALTX 1', ALTX 1S 
caw 108' 
UP 56'7. 88'24. 95000 95001 . 95007. 95010, 95015. 95025, 95030. 95031 . 95038, 950,&5, 950'8 

95050. 95055. 950e0, 95075. 95082, 95088, 95090. 95099, 951 18 95118. 95128 95138, 
95139. 951'-'. 95150.ss153 951s1,9s189. 95199, 132o,a9, 1~oe1. 132085, 132400. 132468. 
132471 l32S30. 1325'8. 133018. 134002. 13'071, 13'091 

VN)O( 1 
s11,pmenl$ nanc,leo n can otl'\er i,,an 1nose spea/.ed aoove , • .,i1 o. sub1eet to an 1dd.1,on1I ,~,rge ol 

$500 00 per car C1111r9es to oe o,11ec, elfldl'le Novemo.r 1, t 99e. 
COLUMN 

BETWEEN ANO INOUSTAIES IN @ @ I 2 

1ml 
SH CC 3KCS or "4P GROUP Q or H S297 no $102 00 $309 00 s1u oo 

OMA~A .,.e 
3665·J 

100 3'25) IAIS GROUP G or~ $100 00 S &500 5309 00 s,uoo 

COLuMN t "lot aop, c10J• on art'C es liking Gtain ratas. 
COLUMN 2 App11c:ao • only on artlC!tt taking Grain rates. 

:ml STERL ',jQ co 
Between SN ,no tne roPOW1ng -ndustnes IOUIK on tne uP· 
Cee>e• Amencan 

386().0 (00 3391) Nulrtnl FMd s1s, 00 $24000 
Tnnod1d Be■n E evator 

UP 000:-
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,UP 

02 
•02 
' 02 
'02 
1 11 
'0'2 
1 11 
'1 1 
02 
•)'2 
'02 
02 
02 
02 
02 
'02 
' 02 
' 02 
97 
02 
'02 
Sot 
02 
'02 
02 

' 02 
' 02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
11 
11 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
11 
9, 
02 

c• 

SUBJECT 

APPLICATION OF 
LINE-HAUL 
RATES­
SPECIFIC 

100 3388) 

APPLICATION OF 
RECIPROCAL 
SW1TC!<ING 
CHARGES IN 
CONNECTION 
WITH A TSF LINE 
H<\Ul TRAFFIC 

APPUCA TtON OF 
RECIPROCAL 
SWITCHING 
CHARGES ON 
GRAIN AND 
PRODUCTS IN 
CON"IECTION 
WITH 8N 
LINE HAUL 
TRAFFIC 

SUPPLEMENT 211 TO TARIFF UP 1005-0 

RUL ES A NO REQULATIONS 

L1ne-nau1 rates wNCll F'll• t 1PQllca11on lrom or 10 s11110ns III Column 1, ~'•''° aop,y to 1,,1 U ltnl 

lndlcat.O lrom 0110 •ndustl1H 01 tac,lftlts 91r.,4KJ Dy UP 1111\t COITHc,ondlng Sta llOn ~ In C<i•u1T1n 2 

wnen UP performs •"• ,naUI ,er.,,c:1 from or ID Slaton, ,n C<l•IITln 1 

COLUMN 1 COLUMN 2 

Des MOlnts,tA 
EOdy,,• 't , 'A 
Maason WI 
Peon• IL 

S-ov• City IA 

Swanwooo IA 
0 Bl'dgtc,o,1 Staffon IA 
@ IAenclOII WI 
!Ctyst~ Sw lCII ll 
l(o•t>t ,,. 

L.mestone ll 
IA1c>11on L 
P'one,, 1l 
Somme, fl 
~ Soutn S1cM C ty ,...E 

~

't' Apl)I n O!l y r,om 01 to tl"lt Car; 1. ''IC Corn Wet IA • ng P'ant 

Apc,111, on•y on 910unawooa 0101' or pnn1 "9 P•Dtr 
Appoes onty on Gra,n 01 G11,n Prooucts - ---------~ 
P•o• sons ol 011\t· ltml ol U'l(S Ill II n am,r,g , ,c,procal SW·ICl\lng c:Nrge, 00 not IOOiy on trafl~ ·• · 

CIIYecl lrom or ::1• vwea to CM A TSF In tu 11\t(tol rec,procai , .... ,c;n.~ C'lll!IH .,. Ot S 100 00 .,., 

,o, aed cu 1s11 E:.c:ept,ons) 

UCEPTION 1 Not 10p11cat)l1 n c:onnec1lon With Sl'I ()ll'ltnlS ol Coal (STCC 11 @) nor COIie 1STCC ~ 

913 @or 29 91' -!;l 
EXCEPTION 2 ',Qt IOP,<ID t ,n connec:t·on ..,.,, Sil ;imer,i, QI G'11.n Ind Prooue:1s c l G•• n '"'C• "9 

1.11'\dtr Int pro• 11ons 01 tern 209 5•111 ts 
EXCEPTION 3 Not appl,cao,e in eo~t-on W't1I sn,pments mo.,ng trom/to 1Aanut4. CA ul'ICltr ,.,. pro• 

• S•CIIIS or Int nett ,n Item ~Sl(!H 

EXCEPTION ' Not IPP,•GID,t I\ ~~on ...,,, G~o N nci.strts 

Pvo,,,s,ons ol otntr ti/Tis 01 tn,s taf'N nalTllng rec oroca 1w 1C111"9 c:N•ges ao not 100,y on •·111 c •• · 

cttvta from 01 a111v11ea to IN 8/lt tn litu tnereor, ree 0roca1 sw,tel\4ng cna,ges w◄I t>t $60 00 pe, ,oaoea 

car EXCEPTION 1) 
~ pro,11,ons -ia~ 1oove 1op,y oniy c,n U'lt lQllowng .:cimmod ,,., as mer• l v-1y dtscr o.a n Ste· 

t.on 2 ol Tar,N ICC STCC 6001-sentt 1SM NOie) 

STCC NO DESCRIPTION STCC NO DESCRIPTION 

01 121 
01 129 
01 131 
01 , 32 
01 133 
01 135 
01 138 
01 137 
01 139 
01 1'1 
01 1'2 
01 14' 
01 1'9 
01 151 
01 1S9 
0 1 191 
01 198 
01 199 
20 '11 
20 412 
20 '13 
20 41' 
20 415 
20 '15 
20 415 
20 , 19 

C<inon. raw 
Conon 
81r1ty 
CQm 
Oats 
R-,. 
Sorgnum 
v.'Nat 
G,-,n. ~ 
CQnonsttd 
F'usetd 
SoyOMnt 
s.,_rowtt s..ds 
Gr11ssS..OS 
SttdS 
FOdeler. Hay or Rovgnage 
Straw 
F"ttd C,01) nt< 
~I Flr:u 
Wheat 8'11n, 1'410C1111191 
Com MIii 01 Flour 
R-,. Flouo' 01 MMI 
8..ci(Whtl t Flour 01 Mtel 
Ot t F"ov 01 MNI 
Grain M,I 8y.ProoUC11 
Flour or :>Iller Gr&ln M,1 

Proouetsnt< 

20 ,21 
20 "9 
20 ,51 

20 '52 
20 '65 
20 447 
20 '69 
20 619 
20 625 
20 823 

20 831 
20 &32 
20 839 

20 au 
20 911 
20 914 
20 9IS 
20 921 
20 92'3 
20 931 
20 933 
20 939 

©~ 011 10 

EXCEPTION 1 Not appll~ ,n oonnecuon With Grouo N ,ndlJstr,es 

P•epartd F..a 
RC. Hl,II S 

P•eparea Fiour 
,pnospnatta s, ,~, ng) 

Prtpartd F,our 'Tl •H 

Con Ot 
Wet Process Corn 
Wit Proc.u Corl\, \4 1,r,g 
S...gar IA •I By•P•Od..cts 
\4o,assn Be11 P..;oo 
Ml l utrt~ or 81'9wtr, 

Spen1 Gra ns 
Mat 
F'ou, So•outs 
"41 I F•OCUC1S or 

By•P•oaucts 
ey-Proo1JCts or L1qu01 

011•"9 
Conons.ta Q,1 
Cononset0 Mtai 

Conon L.nt..-s 
So~t:>e&I\ 01 
Soyt 'v ... 
t..n-.i o· 
04 NJts 
Ods..a Cl<t "'1tal 

Con0t1Mt0 

NOTE STCC Numoe~ t110Wn .,. &ISO tfflC'110e •• lr11Cltt ntlgnt(I Cl19,r, Sita tntreuncll' n cc 
STCC S001•stflH Fo, u~ STCC NutnOer 01 137 emoraets acso arto et covttea ~ ""'"'oert 
--"" a ~ttr n..mo« of~ 0991NW'9 w'1h STCC NIM'!lbet 01 137 

t;P o:c:a 
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IT!M 

m 
209 S·A 

SUBJECT 

APP\.ICA TION OF 
RECIPROCAL 
SWllCHINO 
CHARGEl-lN 
CONNECTION 
WITH 8N 
LINE HAUL 
TRAFFIC 

100 3388) 

APPLICATION OF 
RECIPi:IOCAL 
SWITCHING 
CHARGES ON 
GRAIN ANO 
PROOOCTSIN 
CONNECTION 
WITH ATSF 
LINE HAUL 
TRA.FFIC 

SUPPLEMENT 211 TO TARIFF UP 1005•0 

RUL!S ANO R!QUUTIONS 

Prov111ons ol otNr items ol lNs t.anlf naming reciprocal sWltc:l\lng cn.rges oo not apply on tr11f'c r• 

c:elvld lrorn or dellvlfed to Ille SH :n de(J rr..reol, reciprocal sw,tc/llng energes wi• oe S 130 00 per 10 11)­

td car tEXC~PTIONS t 2 Ind l ) 
EXCEPTION I NOIIOp11ctO. n connecton Wit/\ sNorneni, ol Coal (STCC It• @I nor ec-. (STCC 29-

913-@or 29-914-@I, rw:,r tor sNpment, rno•"'9 Ul'Otr tt\t p,0111slont ol Notn 1 2, , . S Ind 5 n tt.m 

303(), • .,,., 

EXCEPTION 2 Not 1pp1,ca0 .. ,n ccnn.ct ,on w Ill 11\oprnents ol Grllo"I and P,oauc:11 ol Gran. IT\OV"'Q 

unOtr tl'lt prov s10n, ol lt• m 2oe.,., H 

E)(CEPTION 3 Not 1pp1,ce0 .. 1n COMl<00t\ w Ill Group N lnduSl/!IS 

P•ov,s,ons ol otl'l• r tems ol 1nis tar ti nam,ng rec orocal sw,tcn.ng CJ\lrgts oo not 1pply on trall,c r t • 

c1<vt0 from or ::ltj•v• reo to tnt A TSF ,n t u tfltrto/ rec; procat SW'IC:"llng cnargn .,, I Ot S60 00 oer 
Ot dld ct r !EXCEPTION 11 

Th• prov s,ons nameo aoo-,,1100,y on,y on tl'I• lo•owlng :r:lfflmod,t es u more lu•'Y desc:r oea n Sec· 

tlOn 2 of Tanlf ICC STCC 6001•Stl'IS ,s .. N04tl 

STCC 11.0 OESCRIPTION STCC '10 OESCR P.,. ION 

01 131 Bar·• y 20 421 Prepared FMd 

01 132 Com 20 '49 R,ct HUiis 

01 133 0 1ts 20 6.$1 Pr•p11r•d FIOur 

01 135 Rye fp"Osptlattd Stjf.,,s ng) 

01 135 Sorghum 20 'S2 P.epar.a Four ,,au 

01 137 ~-I 20 •65 Como,, 

01 139 Grain. nee 20 '67 Wtl Process Co"' 

01 141 Cononsffd 20 '69 w,1 Proc•~s Co,n_ "4, ,ng 

01 ,,2 F•us..a 20 519 Sug11 ._. 11 ay.Procucis 

01 '"' Soyoeant 20 529 "4oiUHS 8t•t P\I p 

01 1,9 Sunfloww S1e<1s 20 823 Man utr1ct or e,,,.,.,, 
01 151 Grus s .. as Spem Gr1 ns 

01 159 S..as 20 1131 "411 

01 1g1 FodOtr. Hey Of Rougn.91 20 1132 F °"' Sprouts 

01 19e s,,..,., 20 1139 "41JI P~sor 

01 199 Fltld Crop nee By•Proc,uc:ts 

20 , 11 WhMIFlout 20 859 8y•P.oduc:ts ol LQI.Or 

20 412 'MIMI e,.n, M dd'.ng1 °'" ng 
20 '1J Com M•at or Flour 20 911 CononSMCt 011 

20 "' 
R~ FIOu, or Meal 20 91' Conon5"d Meal 

20 , 15 8uclrw1"4tt Flou, or Mtal 20 921 Soyoean 0,1 

20 418 0 11 Fl~ or "4111 20 923 So,oean "4tal 

20 ,,a G,.in M1J By-Proaucu 20 931 Lnsted Oil 
20 419 Flou, or 0 \l'ler Gr am MIi 20 933 O~Nuts 

Prodl.Ctl. nee 20 939 0 tu.a Clkt "4HI 

0 so 011 10 Conons.ea 

EXCEP'TIOM 1 Not app11cable In c:onnKOOn Wltn Group N lndl.tstr!H 

' IOTE STCC Numoers SIIOwn w,I also emo,.c;:e •• lrtlclH USl(Jf".td dlQ,IS lstld 11\er .... ndl( fl 1cc 
STCC ISOOl·Stnlt For I.lamp .. STCC Numoet 01 137 111'10f9C:H , ,so ar,c:.:H C0¥trta t:,y t\<;m()tl'S 

.... 11, a gf••t• ~ ol dig•ts Dtglnn.ng w,tr, STCC 'ol~ 01 137 

(,) F •tel wM ICC u 1nlom,at1on ONf 

ir:•• IX>33U) 

f 
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SECTION 3-SWITCHING SERVICES AND CHARGES-IN DOLL.AAS PEA CAA-EXCEPT AS HOTEO --
SWITCHING PEA ITEM -
2050 2100 -

ITEM STATION APPLICATION CHARGE 

Alt Fr•,gnr 8trwHn nt•,~~• w 111 8N o, CC 

SIOUX CITY IA ANO 11'\0USll'H , UCt01 Ok S277 00 

3817 (00 3384) Kent FoOCls $1 32 00 

Potus•um Cl\loriOe Potass,um Y ur'III) 
FROM ,nter;l\ti>gt ., ,i, 8'1 
TO ,utra,FIO Cnt"'l•tal Co IF'loyc:J River Term,i,a ) $132 00 

SOUTH 8trw1111 ,nttrcn•~• trae•s w,tn ~Ung ro1c:J s anc:J tn1 ~ ® 
38'().0 OMAHA "E lo•ow•e,g '1(11.1Slf'U OClll(I on 1n, UP 

003384) 1n.ano Cor111 ner Corp 
S17800 

$240 00 

1<1 str A9r<uitl.lr1 ano Ctlem ca, Company S10500 

Scou1ar•W• sn Gran Co 

3857 
soun1 
SIOUX CITY NE Serw.tn nous~, 'OC119d n Grouo 'I ina ,nttn:na~ 11 S.owi S208 00 
100 33'8) C,r, IA - t 

38al 
STILLWATER MN 81twffn ·noustr11 oe11ai0 n Group N Incl n1erc,.,.ng1 w,tn 

S212 00 
100 33811) SN 

S.!wffn r-,c:J1.1s•res oeat9d n G<euo ',j ano nC11'CNir,g«:1 .. tn 
8N, OWP LSTT. CPRS we ., a CPRS .. S220 00 

SUPERIOR WA 
(D Sl51 00 -

3863 (00 3388) 
EXCEPTIONS 

S m~o. inc .. SJ:N> 00 
4 

::I) App,•s on,y on;,. nu c:Jescr 0ed n L st I ot Tar·N WTL 6330 unu a so soyOH:'IS or sunro .. ., 

""°' 
8•tw"n noustrn <:-..tai0 .n Grouo N n provtClaiO oe O""-

A'ljO ntwc,,arw;e wtn t..,. 10 io,,,,,ng c11ners· 
8,loj ..... s2,100 1s.. . 

UCl()l•ons 

~ SI 5.l 00 
$220 00 

TWlN 
CPRS TCW ..-.c ............... ················ S29000tS.. 

390t CITlES MN Eaceot,ons 

(For II ol ~ St5300 
nclusNs s• $22000 

tern ,aa, 
(0033118) EXCEPTIO~S 

Alter Scrap ~ss,ng .... SJ:2O00 

Great Wurem Aeq,c,,ng .. .... ...... . . SJ:20 00 

Great l41-H Coll & OocJl .... ... 0 S.325 00 

~ •MH ~ta '-'>IWlO ' Yar111l1Cll.,,M,Q Co, (3M Co) • A~ Op,111 3M 
lac,1,IJH n M E St Paul O,su,ct 
BN ... . . .... S255 00 

CPRS TCW WC ... ....... S275 00 

ffi App1,es Or,ty ort "-tro•um C.0111 (STCC 29 9131 
ApOl•s onr, on a .. , Pu19, ON ,srcc 20 6t9 301 or e .. t Puao • ..,.. ,srcc 20 s19 351 f 

-
uP o.::. 
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SUPP~Ml!HT 202 TO T ,UII"' UP IOOS-0 

INDEX 0 1' .,._ 0 .. CHANOl!O IT!MS PU8l1SHl!O SINCI SUPPU:MINT 111 

ITEM SUP ITfM SUit ITfM su, ITfM SUP ITfM SUP 

140-H 191 IM?.C 194 320$-A 202 37U.0 18' 5150-0 202 

2'Je 5 164 1173-0 164 32SS-O 164 3nG-C 18' 5155-A 202 

207-H 18' 117$,-C 194 3271-A 197 377S.O 164 5150-A 202 

207 S.A 16' 1aas.8 197 3290-0 I M 3780-0 164 517S.A 202 

201 1 I~ le&S-A 197 3295-0 197 3717 164 5180-A 202 

208-C 16' 1ns.c 164 338a 197 3719 15' 51~A 202 

2095 I IU 17~ 197 3365-A 197 3796-C 1118 5190-A 202 

~A 197 1785-A 202 3375-F 197 381().E 194 Sl9S.A 202 

229 11U 179$,-C 197 33,'8 197 ~I( 202 S21S.A 202 

51().1( I IU 1810-8 197 33&5-F 197 3909 1M S~A 202 

S1S.C 194 1a5S-CC 194 J.395-0 164 J93.S.0 164 S22S-A 202 

112S-A 18' IM1·8 19' 3'12~ 202 ~ 202 S:l»A 202 

1175-A 197 I~ 15' 3'20-F 197 , 01().0 202 S23S-A 202 

122C-8 164 IMS-£ 194 3450-0 197 S00().8 202 520-A 202 

125().A 15,6 IM7.C 188 3'90-0 181 S02S-0 202 52'5-A 202 

143&-8 19' 1170-K IU 3520-0 20'2 5035-C m S2SO-A 202 

l '47-A 18' l 87S-E 1~ 352S-0 202 ~8 202 S2S4-A 202 

l~F 188 im.c 181 3523-C 181 S05S.C 202 S2M-O 202 

1~8 188 1ee,s.E 202 35.»E 164 5085-A 20'2 5270-C 202 • 1~S-8 188 11187•A 118 3573 164 5070-A 202 5215-8 202 

l'70-8 118 1197-A I IU 35&5-0 195 5075-A 202 5290-A 202 

1'7S-0 188 3025-E 197 358&.SO 181 S08C).A 202 S.? ~A 202 

I~ 1N 303CH 197 ~912 164 SOU-A 202 S30$-A 202 

I ..S.C 188 3035-0 18' 3eOa-8 194 5090-0 202 S,31().0 202 

l'90-8 tee 308.S-O 15' 3810-, 164 5095-8 202 S31S-A 202 

14$S.8 188 3000-0 194 3812 164 SI 00-8 202 S32G-O 202 

1500-C 188 3125-0 197 3630-0 I 64 SIOS.8 202 S32S.O 202 • 1~A 197 3130-H 202 3835-E 15' 511().8 202 5335-8 202 

1$.S5-8 191 31'2 188 ~E 16' SI IS-8 197 S.JA().A 202 

156S-A 18' 3143 197 3650-F 202 5136-8 202 ~A 202 

1590-E 194 31 '5-E 194 ~ 202 51~8 202 !35().F 194 

I &&0-A IS, 3170.E 202 3690-E 202 5131 '"' 535S-A 202 

11155-E 194 317S-0 IM 3701-8 16' 510-A 202 

16.56-L 188 3191· A IM 31,0-0 197 Sl~A 202 
11565-A 194 ~0 15' 

SECTION 1 - SWITCHINQ OISTIUCTS, CONNl!CTINQ ROADS OA INOUSTAIH ON UP 

ITtM STATION INDUS-n.Y QROUP 

LIST OF INOUS- o-my., WI!~ Co .• 0 H. 9990 F SI .. ......... ....... ... .... H 

1785-A TAIES AT •••• 
OMAHA. NE (0033501 

C.~Poi. ~alleys Fl,.,. Food 

LIST OF IN0US- Fred Teoo & SOns Pupo,1 ~ ... 

1115-E TAI£$ AT 0 - 11~• Pl.qt Sound Frelgnl L.nes IPSFt> 

TACOMA. WA ~ FOOd Pr00ucn Pl.get Sound t,tl.Ml(tutlng Co 

JOMC)II Sll'nol\ ' Son• Simpson p_,., l<raft • L)II Wood~ •••• 
(003l501 

• f 
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SUPPUMENT 202 TO TAFUFF UP 100$-0 

SECTION l-SWITCHINQ Sl!AVICES AHO CHAAQl!S-IN DOLLARS P!A CAA-DCl!PT AS NOTED 

SWITCHING PEA ITl!M 

ITl:1111 STATION APPLICATION 
20.0 2100 

CHARQI! 

A'l lre-91\t. · -~· YCIIOI' 1/tnlCJH , SU IOl d_, In o, on 01•11\11 or 
S 145 00 

wi 
ICA~SAS CITY l<S !11· , .,. , eq1,1!)mtnt ~"""" Gen.rat !Aotors Assem!)ly 0,-.1. ® 

3412-F s.on at KaMU C:ty Fa,nu O stric:I). 1($ •no 'ltllctlartQI S2• 2 00 Sl 91 00 
(Fllrlllt O sl!1Ct) 

(00 3.'33e) 
1raeJc, •~II con,,ect~ roeas (ID 

$175 00 

~ connectof\S W'tn ATSF, 8N and 31(CS and ttw IOI-

OWl'IQ noustrts «ateo on u-. UP 

(ii) 
C.01101 Cor.:•11• 
Hyf1r<1 Bros t .. moer 

3520-0 LINCOLN . NE JC>urnal Star Pnnt11"1Q St38 00 s1noo 

(00 3343) Koser Suo;,iy Company 
LrcOln Lumoer • Linc om Put,.< Sctlcx, t 
Net>ru ka Wooa TIH tll'IQ 

BETWEEN ANO 

(iii Po,nr 01 n1erc"• "9• w tn r,.,.,~ 0 1 .,tOCO, ,nc. 
3525-0 LINCOLN • NIE ATSF, 8N a/Id 3 KCS on L1nc()jn, "'E at 1,1 • Post $145 00 

(00 3343) Crusl'led Stone 52 •1 on a..111($ e,rc:11. • COLUMN 

8E'TWEEN ANO lNOUSTAIES IN ® (!]) ' 2 

Group A.8 ~ 0 or E SIOISOO St0200 $13,)00 1101100 

(iii 
eN, 3 l<CS 01' YP Group F s12• 00 $1~00 S'lSOO S' OIIXI 

3656-F Group I $215.00 Stt3 00 113.S -A> S10SXI 

OMAHA • l'<IE 
Group A.8 C 0 or E $113 00 $113 :x> 1·3,5)0 S 1 OIi XI 

(OQ 3343) cc Group F S124 00 Sll3:J0 SllS )0 StOS XI 

Group I $215.00 111no SllS 00 s ,01100 

G~o A ec o or E St:J>OO S&S:>O S lS XI $1:l&XI 

IAIS Group I $100 00 S&S :)0 s t,lS :xi S' J6:J0 

COLUMN t "<ot ap~ on . ~ , lalftr,g Grer, ,., ... • COLU,..N 2. Ar»c1ci. Ot'i'/ on artlCJn 111"'"9 GrU\ ' -'"-

~ 
"- ANO /usTAtlES lN 

COLUMN 

BETWEEN ~ ® 1 2 

J'~ -
GA"aiGorH " :NW. cc SKCS or 1,fp $297 00 $102 00 $30900 s1 ... oo • !iii ~ ~ I 

~~ 1 
IAI$ J"oUit °'H SIOOOO S &SOO S309 00 s, ... oo 

COLIJl,fN 1 /1,0( apolc&Ole on , r,,c;u ta)lll'IQ Grv\ , ••. 

COLUMN 2. Aop<Cal)ie orly °" an,c," IU•nQ G....n ratN 

BETWEEN A~O 

!iii OMAHA ,,, ,. ~E 
aH CC.CHW 8'(CS OR Mlt 3UC).( (0033'3) W111ain. l'lpeone Co. $124 00 

IAIS flOOOO 

UP 
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SUPPUMEHT tt7 TO TAAl,ft UP IOOJ-0 

SECTION 1 • SWITCHING DISTRICTS, COHHECTIMO ROADS 0fl INOUSTAIH ON Ult 

ITlM STATION 
INDUSTRY 

OAOUP 

... 
LIST OF INOUS. 

"am•• and lnOl.tll'el Inc; 

Ciii) TR•(S 4T 
G,.'M ~Co 

, ~ ~A AA"'SAS 
lr,e.Matien• s...-...rt 1 ... unc•. 1(5) 

l 

cm. KS '-""De' P,,od\,Cts s. .. 
1,1 ~·· 0 '"'°"' "Q Co 
00-3271} 

e,-!S llloc;II' r ... Co 

I UST CF !NOUS. 
lrOWfl S1•1.as SIMI 

(ffi) Tlll1ES AT 
c.nn c~ Co . 

,~, ICA,..SAS 
Crn .,.,~Fie~ 

• 
cm, ICS 

C.,,trl p • ,,. s,- Co 

!FA,RFAX) 
ceru ~ THCI "'OOI.Ctl Corl> (CSO) 

,~ 1 
AIOO P1elll~"9. N02 J SUHt 

M 

1,-..rc,,1 COl'i> , Mani, 9717 I St 
M 

Gii 
Aterco , SIi\ 6 ~ . . 

A 

1115-I 
At/'ICOf\ W--0.... Inc ot "-eOfUIII , 1211 Nld'IOU SI 

,. 

t 0().32 S 1 I 

car~• i,co.~ Co. 101 Aooon ~ • 

·-

Ciii ~~ ~ 

.. 
Ctntllf'Y G~ 155 ic,1 S~t • 

1896-A ~, i00-32Sll/ 
' 
• 

\~ LIST OF INOUS-

~ 
TRIES AT 

[-,.co P!oOuett 10200 l 51 
M 

119ma 0._,. 4 HA, ~( OR toef'tay Patt• Ci-i:>,,0 1&41 " St 
G 

17'5-A SOUTH 
M.Aue O t tr°"'11'1Q Co , t100 J St 

H 

611d O '-IAI-A "E (F • 00-llSt) 
\ • 

I 76.S-8 ) 
~ • 6 ~ Co , ECS 10100 J SI 

,. 

'"'10e 4 Sont, C a-,tcn J , 1113 .. iCl>c»t SI . A 

... 
1795-C 

PNOy M • ., Concrete Co • ;1,'1 ' S.••"' SI 
.. 0 

,_ ,e11r,,~o,e,,..., s,~, 9202, s, 
,. 

Poo.nt' C¥JdaN ,re . I l()t s t lffl SI .. l!I 

,OQ-..l2S1) 
AICO Pl~lijlnQ, p,0¥'110'>1 lr9" tlelff0 IO - 16&! -•• 

Ciiil 
... ... . . . 
Sl'Nt.,.ICI,-~ t-MM ,r~a. 4444 So 760\ St 

G I ,.,~. ( F e 00-3:2Se) 

S!CTION 3 • SWITCHINO SEAVIC!.S ANO CHAflOH-IN DOLL.AAS PU CAfl-!XCEPT AS NOTED 

sw1TCH1HO PU lffM 

IT!M STATION 
APNCATlOH 

2MO I 2100 

C~AAQE • 
AU. STA TIO~S IN 

OtllEQO~ e.iw-,r,0.-y 

EXCEPT AS ncu ll'CS ""•<dle"91 I'~• ol connea,no ,,_ 
'2.0 $241100 

Pfll0Vl0E0 
en.ow 

AUl'fA, Ofll l,\ST 
~ !'dullNI 'OQtec:I 011 u, ncu a~ w~~ I ~• Cl conr«lnQ .n Ee• Pcn~'>CI . CR Incl 12.000 S2•D 

,OfllT\.A,..0, Of' ,o,tarci , Cfll • 
ICIHTOM, OA 
NOIIITH 
,OIIIT\.AHO Of' 

3Cm-l flll\lEIIIQAff. °" ~ "'°"'IN' C01led on UP tnCAI ai,ci rte~ 

ST J0HlolS, Ofll ncu e1 ~no ur.. Ee• li'olt'arcs Cfll lt'4 
$2'0 s:•o 

ST J0.,.,5 
tll"OfllT\.ANO W-

~Ure! Ofll 

NICIPAL 
TtJlllil NAL 
so . ,. Of' 

AL.111 .. A Ofll EAST l!l«wMft ~-- C011.cl on UP t"l(al a!'ICI ~ I 
,OfllT\.AND. O" 

$24000 $240 00 

,ORT\.AlliO, Of' 
no<t ol COl•oedlnQ l !'oM In Nor,fl POt1W'4 OA 

l((.nOM, 0111 
l!l«wMft lroall"-t IOCli.d on UP 1r1CM 1"'11 I~ 126000 S:•000 

ST JOH .. S Cfll 
ncu o1 ccn,-.ctng ,.,_ " "-OtTI ~ Ofll 

(00-laZl 

UP O" .. : 
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su~~NT 1M TO u,11,, U.. IOOS-0 

SICTION 1 • SWITCHING DIS nucrs. CONNICTINO "OADS Ofl INOUSTI11111 ON u.. 

ITUI STATION INOUSTIIY QIII()~ 

~ 
LIST o, tNOUS- O.• Oocumet119 (~ t T&b C.,-d) . . . . .......................... 
TAI(! AT KAN• ,.tffllatld tl'Q,~ o,..,, 01w ••••••••••••••• •••••• . ................... 

' l~A SASCITY, KS , • ""°"' Ire ············································ 
("Alfll'...xl ,oa \11"'4 O,ug Co ............................... ············ ······ 

l.taQICWood . . ... ~~~-- ..................... 
.,..,_"'° ······ .... . . . ... -: . . . . . . . ................ 
.uu..,. ~ 11,ol\ Inc .... . . . . . . . . . ........... ............. ' LIST 0 " tNOUS- ...... ,,,...,..,.. 

TRIES AT KAN• 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..... 

1590-0 1,t.cro Plr1I Ware~ (No 2) 2900 ,aIrlu Tralllcway •••....•••••••••••• • •••. 
SAS CITY, 1(5 ~o Pn wa~. 3341 No 71h St. Tramc-y ••••••••• . ... ... 
(FAIA'...xl 

. . . . . . . 
~-- ....,ancec, ® art ,_ID)' ELIMINATED E.ap,r-, """ C>tc:.mbet 31, 1"3 • 

) • LIST OF INDUS-
Ftlrlu Moollt Home Sul)Oly ............................. . ............ 

TAIES AT MN• ,,,r1u T,..,..,., • Wll'9NluN Co ••••• . •..•••• • •..••••.•.• ··············· ••• s 
wi SAS CITY, KS Fours.aot.Olt~Co ............................................. 

16'~A (P\JIUC l £VlE ~ Ct111ge • War~ .••••••.•.....••••••••.......•.•••.• .• ..•.. 
TERMINAL !Canua C"Y Cold Slo'ege (Ftlrfu) 

100-31011 

••• ~•Cake Cool!• 

) • Af'Cht11 co,,q.ne, S.,,.~ ~ableoO 
lay ArN Wll'l'oOuM °"911., Oeta 

Ciii 
LIST Olf ••• Ill.A Tn.dllr,g 

INOUST!lllt.s AT ~ Scllnltnf StMI 
1167•8 CAKLA"°D, CA G,-nr,r 000M 5"9NWdlW"'Y 

~~\l'l41y w.... 
(Flie 00-31• 1) L.-...,.Mecait 

Al'IW'ICal1H"""'°" H~ 
CtrgilF'cM~ l(oc:flAgrl~ 

c.-~~.,,. l IIOOffltndSclr,a 

LIST o, INOUS- ~,.. ... Nat,u,y 
(iii) TAtlS AT ~ cheffllcel 1/d,itnel WaMIICtl dltlrlCM!ng 

11~0 OGOlN, UT .,,_. Grain Coooerallloe WMlllm O---, 1tOt'1Q9 

~ lllec:1c,,octj1W1CNng aoo,yont,onoueioundaN~ol..,., ISTCC01131 

l or W,,... (STCX: 01 137 Hit dalNd lO IOcal S" ,__,,. n CA. 
(00-3102) 

wil 
LIST o, !NOUS- ~ Bro., Ven • Stlorl,gl Co , I 0564 J Sn.l ............. .............. ( 

TJIIIIS AT , ,_. ,ru11 ~ 171'1 & , SI •• ............ ....................... 0 
1725--C 0 '-'AHA, NE (00-31sn 

• 

UP . 
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SUPPUM!HT 111 TO T"-"1'1' UP ~0 

SlCTlON 1 • SWITCHINQ DIS,..,.ICTS, COHNlCTINQ .-CADS 0A INOUS,..,.IH ON UP 

fl'!M Sl'ATION INDUS,..,.Y GAOIA' 

ACleWI~ Ull•ldlw.ta■ 
AN:hor Co,u,ne, S.,,,11» ~•C.•Cook• 

LIS1 OF 
••• ~ • Ne!llsoo 

(.ii) Bay AIM W1N10US• · ~£ G, ~ J.I~., om 
1667•.A INOUSTRIES AT Cclnmtrdal C.~ A .A T ruc:,,c Ing 

OAl(L.ANO CA F1ei~I Se!Wtlet SlNI 
Granny Goo s.e s~ euer, 

(Flt. 00-2991) lndu,t1111 Fo.rdry Wetex 

(a] LIST OF 

117~A 
INOUSTAl[S AT C&neal 1000\lll M e~ a.-.ge eMm,n.,il9d 
OAKESOAL.£, WA (0<>~) 

Amenc&/\ Nutf!UOn Haruc: -:}' , .,. ;. # ..... ..> 

(ii) C.n;,1 flour '-l1h 19 l(octi ~ SeN·c.e Al~I 1::("-4 .;;.: " ~"VJ' !. 

1173-B LIST OF 11,;ous- Clf'NI Food ~ L Bloom 1nd ( 
TRIES AT Outotl'IC) me111, Plltbl.lty 
OGOEN, UT 0ycl c:llemieal ll'IOJIVI• WIMtef'I dltlflbutk',g 

••• wuwn 011.-.., IIOt'l9I 
(00-3002) ... ••• 

LIST OF !NOUS-
... P.t111er---o 

(iii TFUES AT C,p,lol 8tv11"19H Ponot<:,y~ 
1&7$,11 

0LYM'1A, WA C.sc.de ~ co ••• 
••• The Hw?ta CO 
H lfdel '-'utual P-,....OOC, CO WelNnQll:)n Saai. O.me 0eQt. 
HytH Corpora~on WlllemeM 'I alley Compe"'f 
(F, 1 00-3045) 

ACMS Om1h1 Tem,11\11. 701 AbCIOII ~ •... ,,,., ..• ,., •••••. , •••.•••••.••. A 

Gil ••• 
1~ AT&T ~ So 671'1 St ........................ .................. ..... G 

10< 2933} 

~ ti-,-1,7 
~ JRCO. 5tn I Oouglu St ........................ . . . ... A 

Ci) ~ y ~ Ml!ll, 9767 I St . . • , • • • • • . . • • , ....• ...... .. t< 

1665-A Ai-,_ °''"''-.a I S.Mce, l i,c ol N.ot'Ukl. 1211 N.cnolH St ... ......... A 

\ Ciil ••• 
e.,,,.., co . ne. 351, So 2stt1 St . ........................... ........ C 

•~a (00-2933) 

Ci) 
J:-.,-.~sc, Cat~ Molt»- CO '01 Al>COlt 0rt¥e ..... , .. , , , , .•....•• A 

18~A 

USl OF INOUS- G111 Cty S1911 11,1 No lltt\St ........................ . ..... .. 0 

(ii) TAIES AT ••• 
170CM: OMA>tA. NE C,ty ol Oc'MN 111 4 k,c:nol u Sl (A"t Horn Tl'ldl) .............. ........ A 

(00-29331 

••• 
I ffil COn Ao,'1 (Elr4110r 8 ), 29th & C St , •• .... . . . . . . ................... C 

1706-C CtOWn Foocs PICkagng, '133 So n nc:1 St .. ········· ... ... . . ... G 
(00-2933) 

I 
Ci] Ol•sley Pac:t,~ COti, . 14.23 ~St .................. , .... ... . . . a 

171~ Dita OOCumenlS Inc , 9503 F Sl ...... .. . . H 

AO Pr~ 6501 No 9tn SI , ~J\'l'~A l) . . ..,--. 1 • ~.J: . I . 
Ciiil OeGaot91 Mlnufldl.lmg Co , 810 SO lq\ SC 1 . . ....... · .. · 8 

171S-0 C,.sc,ow I Co , 1201 NICl'IOlal St • .. .. ....................... A 

0t111a-Wll.atn1 s, .... Ire , 1301 Hldtor, Sl ............... .. ······ C 
(n.00-30.16) 

Ci) &-.,- <J? 
F-*'a..7 !'lo 181Pt St ...................................... ... I 
k,e, I . AIIOI', 909 ACOOC'I 0fM • • . . • • . • . • • • • • • • • .. • .. .. .. • • • A 

17~A Rnooc: Inc , Louu. ,201 So 102nd Sl ........................ H 

S.. 1e• pege ol er-, ~ lot • •OIIIWC!on ol otrw r9'.,..,_. _.., - ~ 

UP C .. -
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MCTION 1 • SWITCHINQ OISffUCT'S, COHMl:CTlNQ fllOAOS 0.. INOUSTIIIIH ON u, 

IT'I.II STATION INOUSTIIIY Q,-0 ... 

••• 
Cii) 
~ 

~VM&S,,....eo,,o,, ..... s,,. . ........................ , ... E 

1ns.e /'~ y • 
1\111 Hotae, f7ltl I , SI ............... , .. • • , •• , , , .... . , •• , , , .. , 0 . 

CD Q-,der ~ Co , 11 I 2 No 1311\ St ... ····· ·· .... .. 0 

17)().A Oetwll~Co. 66.llFSl • •I•• I • e e I I e 1 ■• e • e ■ • ■ I• • • • ... ......... 0 

Ol"MOl'I Wer~ Co. 99tS I St • • .•• . . . . . . . . .. . ····· · H 

Hwno G.a• eo. '°'° , sc .. ............ . . . . . . . . . .. . .. .. . . H 

llil H.-..y '#11411'1'1, t.X>,4 So 171'1 St • • •••••••• I • e • I e • • • .. ... .. . ....... 0 

17»-<: ~ Tlffll~ (ACM:$) 6101 No tin S4 . . . . . . . . . . . . . . . . . . . ...... .. I 

(00-aJ:I) 

(if) ¥"• ................................................... -
~ '<..'1? Co~ M:25 J St ■ e I e I• e • II e • e • e e e e I•. e I ■ I I ■ e •· e ·• ■ • • ■ • • • G 

tr»• I 0 1 Co. 1112 No. 13'\ St ........................ I • • • e ♦ I ■ I I I 0 

(ii) 
r.c....,,t'}) = ~ 10200 l. Sl ........ ........... , , • • , .. , .. , .... , ........ H 

17--... 01ae1t1u1:1nQ Co . 1700 J St ••••••.•••••••.•.•.••••••••.•••• ...... H 

I 
Oi,,atla ledlltlQ I Couctl -.arvlCll61nQ Co. 60ltl I , ll ... . . . . . . . . . . ...... Q 

~~ 
$,,_ - ...... ,.., . ""'• •--........................... , 
-

Gil 0 ¥ilot'd H.,_.,_ 14-1 I Ca C11101 St ••• , ..... , , • •••• , .. , , , , ••• , ..... .. E 

1791M; (00-~ ~ Co. IIOO F SI •• , • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• •• G e 
USTO, ,.,.. • SonlCo , (;d 10100 J St ............. ..... ... .. H 

.,..OUST,.IE.S AT ~ J . 1113NlcN:lluS4 .................. ... .. A 

OMANA ~t Ida s .. ............. ............. ... . . .. , 
(ii) 

~ Co. 1'I\ IS.WW St ••••••••••• ,. . ... . ...... 0 

~~/ 
SIOl'9e. '202 , St ••••.•• •••••• •••••• . ........... ... H 

1,.... Ab:> P~. N02 J SI ♦ ♦ ♦ ♦♦ I ♦♦■ ♦ I♦ ♦ ♦ ♦ ♦ ♦ ♦ ♦ ♦ I
♦ ♦ ♦ • . . . .. ... .. H 

~I~. lnt. 1101 S l ta'I SI . . . . . . . . . . . . . . . . .... . .. . I 

••• 
(00-2S7'5) 

Gil ..., Cancelled, Tat1fl •IIIW'dld.lOIPC)ly 

1--.A 10C>2lllt 

u] 
~ =:~eo ..... ,s. ............................. Q 

1110-A 19 ? 
.. .. 

0. NWtfNJ M~ li'ro&M:la, ..... So 7111'1 St • • . • • . • • . • . 0 

u] S~S...Co , 1401 ~St ........ .... ....... .. . I 

111U Swtfte ~ Co 4"33So ~SI .. ....... ... .. .. H 

Harc,oa ~-- t000 , SI • , ••• • , ......... ............ .... H 

Clil Swa\lCo ~•eo.ng.~NaJSt . .. ........ ... . ... M 

, .... SW4111 I Co. co,oo.,y ~ DMlol}. 4"33 So ._ SI •• . .... . .. .. 
l00-2'2t't 

t 

v'y ~ /q;iltJ, 1230 0fllo St .. .. .. . .. .. .. .. ... ... ... • .. • • • .. 0 

u] ~, !.... ro,c l\alfto, I Otfl I IWelOft SC • • • • • • .. • .. .. .. • • • .... . I 

1121-o\ ~-=a caclle"I.,,,., ~ . '221 So. nnc, St . . .............. . . G 

u] Ul'IIIICl~"-11.. 7'300,$1 ............................ ... . G e 
lao-.\ UM!ld~1t1c...1J00,sc . . . . . . . . . . . . . . . . . . . . . . . . . .... 0 

ul WlnW\ 0.""'41ng Co. 777 So 131ft SI ..... . .......... . ..... I 

la&-A W...,-n "-Co • I 0000 J SI . . .. .. , .... • .....•. . . . ...... H 

w...-n Se• 1 s.na, ~ . 1101 ~ 1111'1 SI . . . . . . . . . . . . . . ... 0 

~ Co ~ONlliOl\). 7511,sa • ••• .. .. .. . G 

wtlllll '""' ~ Co . 10QZ F SI . .. ........... . ., ..... . G 

(a) Wlliartle'!Oel.-. Co . 71'1 I Y .. Sl (Cal'W La. T'9CIC) ••••••• .. 0 

IMO-a W'll::D ~ Co,!), l200 /1-o , . $.I •••• ••• • • • •• ••• ••••• • •• I 

l.aln. ~ llfl I '-:Jllc Sl .. . ........................ . ....... . .. 8 

••• .. . . ... . . . . . . . . . . . . ...... 
(00-2341) 

. 

S..ln&Pec110l._.....,.......,,..._,__,,,olocr- ,.._ _ _.. I 
UP C •• 
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SUPPUMfHT 111 T'O TAAi,, ~ IOOS-0 

SECTION S-SWITCHINQ SERVICES ANO t HAIIGH -IN ~S Pl,- CA,---OCll'T AS NOT!D 

SWITCHING Pl,- IT!M 

20IO 2100 
ITUII STATlOH APPLICATION 

CHAAGe 

GRAIN or Gruln Producrs be~ l ,,Y two ol .,.,. lollowlr'Q ,-.-
11o, • • 
~ Mutnton, c. ..... , Food P""euon, (VIN Ele ... tor • 

• OOOEN .•• UT Plllsb\ly, Of f'O(.lty Mou""" Mil"'Q (S.. be~) 1197 00 
3810,0 EXCEPTION On tnovem~ ot 'OfflOle g,wtn c,e,-, l"9 aoo.,• 

tac:,llles wfW' io.lCltd n UP 1-ptem 00verec1 l'c)PC)e( ca,.., the 
Ct\ltgt r,,el ca, WIii be S .. 90 00 

Fre~t. 111 k>ndt From ont lfl(A IO~ lr'IOI wtttvn tl'le •St33 00 

' UIM pl&nl Of tndlAt,Y 

e 
311S-C • Tllil c:nerg• wl!I • . ,.:, ICC'Y "'""" t1le lndUltr, hu avlll.lbl• Vod · ~ IO 1M ill own i:,owe, 

OLYMPIA . WA 

• Frt~IIL Ill k\rlds tle""Nn l~.,CNl'Q• wlt1I !IN trod points '17100 
~ .. rt11n yard """" 

UTWUH POINT'l lH AND POINTS IN 

DISTRICT 1 OISTRICT 1 tS.. 
EXCEP'TlON I). ""00 H300 

• ~ OMA>4A • • NE OISTRICTS 2 10 $. ''°' 00 
s,aoo 

EXCEPTION I WI.JI~ ll)ply 10 ttacu nol1n QI WI StrMI 10 Ca~ Aotenue.,.., _ , on C.~101 A'4t!UCI 
to 1'\n S ltM I l>.tttld 5 Ct\1'9" I PO"f 

EXCEPTION 2 Olaro-t 1'trllll ..,.. not 1 PC)ly whlrl ~0-1 at• P,0'f'de0 w, II- 36~ to 361.5 

• OAKlANO .. . . CA 
F~t c:.rlOads, 0o1r..,n 111WC11anQ1 uc• wifl ~ t nd SMOO ~- leny IIIO ~ •~ AllL "Aleried&. CA 

Fre,gllt c:ttloldl ,s .. Mohl) t,orr. loc,atlon on UP,W11W\ ~ 
his Of G.,,.,IJ Foedl I \ Sen Leandro, CA to In~ tndl 

s1uoo 
W'f\SP. 

• OAKlAHO • • CA ,-.on APOIH orif 11'1 oonneolOl'I """" "" ~ tr..fflc: 
xz1.e (I \ s,,.~ cor-.allirtg ol In~ Ind noMl'..,.11 at1ldM und• Pf"O't~ of Item 7'70 , PSFll Tann 

~ PSFB 9764-..,.., 1n1 
(bl W1'len llnll dMlantl.on 11 l)Otll on s,"' C.llfome to wNd\ flte t ~ OIi ~CR""' tl\lCHII ,,om San Learoo CA. 10 0..UN$)n .,. !Owel' •la SP tl',el'\ via UP Of u, .,.., QIOl",,IIICtiel .. , 

ano 
(cl Wt-.n tnn--1 creOIU, '90{1M1ott,,e of noouncU11e haul ~!'TWlhie U,. •• ,. ,urrenoer.c, ,ga ... , 

tnnait artic:'• nduOecl \ti \he 0UU,,0U,,0 CII. 

t 
An1c:tu ta_,ng Graw, ,ates betw•tn 1~tne1 n Orf\11\a 1no 192 00 • OU'l9I' noualr!et in Ornal'II (No .. , ) 

Aa-A OM.VtA • ••••• NE 
NOTE I . C'Wget appttaOle to lntr'l·l.-w ,..,c,w,g -• OMA>lA 3'3-A 

, NE Al freq,. t.rw.n ,-,_, I Sons. AAI~ end AlltCD, • • ,,~oo 

-

. 

SQe u peg,e ot aw "~ ,o, ucoe~ of o«"l9' rel,-.nca ~ 
00 . UP .. 
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SUl'f'UM!HT 111 TO TARl'1' ~ I005-D 

-
SICTION S-SWfTCHINQ HAVICU AHO CHARQ1s-4N DOU..AAS ,tA CA"'-DCIPT AS NOffD 

SWTTCHIHQ Nfl rffM 

2oecJ 2100 

IT!M STATION APPUCATlON CHAAGe 

BETW!EN AND INDUS'TlUfS IN 
COLUMN 

8 ® 1 1 

.... ~ / Group A,8 C,O OI E 1106-00 1112100 S\35 00 110100 

QroupF s12, oo S10'2.00 1135 00 110100 

' Qroupl rmoo 111300 113500 S10100 

J650,.0 

~ ~MWS/\ Group A.8,C,D or E 111300 1113.00 S\3115 00 110100 

"U>J- Qroup F 112, 00 1113 00 113115 00 110100 

Qrouc, I S:21500 111100 1135 00 110100 

COLUMN1 . Noc appjlc:&l)le on ar,toee llllll"O Orlin ,_, 

COLUMN 2. APl)llea01e ONy on•~ la)llng Orlln ,....._ 

tlETW!IN AND INDUSTIIIES IN 8 ® COLUMN 

1 2 

GAOUP A.8,C,D o, E 1134.00 ,,2, 00 115300 1108 00 

' CW/. 
316,$,,C 

GAOUP F OA I S,15.00 112, 00 115300 110& 00 

COLLIMN 1. Noc IOl)leable on anso.. IPlng 0/UI ,...._ 

COLUMN 2. APl)llcable ortty on 111idN talling Gr.in ra-. 

BETWUN AND INDU~IH IN 8 ® 

OMAHA .. .. NE 
Groyp A.8..C, or E 11015 00 m.oo 11$300 

ACMS Omw Terminal Gl'OIC) F 11~00 m.oo S,53.011 

' 01'014)1 121100 moo S153 00 

~o 
NOTE. Cl'llrgee aopiy oriy (S.. allo "9111 31S7~ 

(1) On lrarstatll ll"lfflc ~ ~ ra• raG ~ ctwgee and 1"11 ACMS Omal'la T.,.,-nlnal 

!)el' d'-m 01 • CMm 11'd per chm reo11m CilalVN to N raltroadl. 

(b) tn OClh.ec:9011 wi1I'\ cne"191 I\.CJjK1 ID lltffl ~ . ••<»Pt !NI c~ do not appy on IN~ 

,.._, OI ~ to Doc:11 ~ fllotato, ot IN City at 0maN. 

K'MfN 
ANO INDUSTill!S IN 8 ® 

COLUMN 

"\. 
1 2 

' ~ BN, ,~• IAJS, KCS or 
~E MIi" 

Group Q or M $297 00 1102 00 $30900 $14' 00 

~'7 co~~1 :-... onanldeelllklngGIVlr'ltN. 

COt. 2. A~ onty on artldM laking Orlin r1l!M. 

COUJMN 

BETWRN ANO INCUSTIIIH IN 8 ® 1 2 

ACMS °"'8N Tetmlnll a-.., a or M 12117 00 1102 00 $30900 i 14' 00 

• 
NOT£. Olergee 1#( oriy (See '-" ~ 

(a) On~- tr11fflc wt1W1 betV1 ratee inQAe ~ ctWgM and the ACMS Omaha Tennonat 

31S7G-E per dltffl or per dleffl l1'0 per~ ,_.Im CN19S1 It' lrW ~ 

(b) tn co,w.-Cllol1 wttl'I CN!'QN 11.C!Kt ID llaln 2'Ji0, uoeoc !NI CIWgeS do r,c,c aPQfy on st,iptMna l ~ OI ~ 10 Dodi 8oer\:I fllotltar 01 IN City of 0INlla. 

COLUMN 1 Noc applceDle on ll1ldM aktng Otaln ,...._ 

COLUMN 2. Apple&tlle only on art,dea taking Gt'OI ,...._ 

. 

~- lea page 01 tNs ~I'll ti,, 111)1anaclon of cc,., ,...,.a nwb. 

-, UP occ: :; 
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SUPPUM!NT 111 T0 TARIFF UP 8005-D 

SECTION S-SWl'TCHING SERVICES ANO CHARGH-IM OOUAIIS l'lR CAR-!XUPT AS NOnD 

SWITCHING Pftl lffM 

20IO 2100 

lnM STATION APPLICATION CHAAGe 

8ETWl!EN ANO ~ @ 

lrd.lstr'oM In OISTfll\":TS 
11" 00 110200 

1 to • . 
. .. 

lndustrlff ,n DISTRICT 7 SIHOO $14$ 00 .. 

lnd'u-. In OISTRICT I 119100 s1au:1 
a ACMS Omaha Tem,iNI 

311~( ln•ref\angt ncu wttll the $124 00 110200 

BN or CC. 

1n•rc11a19 Irle•• wttll Ille s , 2• oo l1C12.00 ··• 

I CNW. IAIS or MP 

NOTE. Charves tor aw!1Ctl,ng lnlwslai. Cl aNpmenll mc,,,lng In •ne ,-.1.11 ,_..,a -u ACMS Omaha Ter• 

mll'III at barge ra• whieh do not l "Clude awur::n.ng et argu to or from lndustMs IOcated on tr adla of 

UP Oil COtW'WCdng Ines In Omaha Swttt:Nng Ols111et .,-, on which the ACJ.IS Omaha T•mfnel do not 

pey nulroed per dltffl or per ~ and per c,em l'ldalm cnargn, l>etwMn Omtha Munletpal Bug• 

Codi. 61'1 SIJNt betwMn Cass and C.l toma St~ . not lnc:hdr ,g Oodl 8oard il9'tltor (S.. also 

• 
"9mlNO). 

(ii) ~ . p,o1'1slona of Tvttt H 11/Mnded apply. 

3811),C (OQ.2991) 

All l l"9igl'lt, ~otDC 1111Cles tailing Grain ralel, wften Ille ~ 

OMAHA .... Nl slgnM of an lrcciund t/'llpment Wf'oldl hu bolen ~ on ~ 

spec:tlon, IIOld or IHm nc:lts pey "'- el'\af9e1 tnereon or ,. $103 00 • oelpU to, IN ,n1pme,.., ~ 1001l)lr,g Gall~ Ind tl'llft ... 
3M6-C orders Ille sl'ipment switched to anocher road lor r~ es• 

-ahl~ 

HTW!lN ANO 
• ,~~a~ ~ 

Wlllams~Co 
BN, CC, CNW, IAIS, KCS, OA 1 12, 00 .. ..... 

·errwuN ANO 

• Kellogg Co. Kello; Co. $93 00 
-.c (96trl & Fl~t St.) (9Wl& 1Sl) 

NOY£. Chaf9e appleable to tntra-tvnw\af swrtelftJ. 

IETW!!N ANO 

eon.gr'8E...,,A Sktnrw ~ 
$622 00 (SIJBJ~CT TO NOTE I) 

• 1513 Nof1'I 1WI St. ""'8FStrMI 
W.9 00 (SUBJECT TO NOTE 2) 

37'1JO.f' 
NOTE 1. APC)lcallle onty on p,t,,alil earl-

NOTt 2. Ape,lc.able ON/ on ,...tOfld OWT.cS cars. 

a Of'OVI\.U ... CA Al ~ lrom Hold Tracq to Syn Veley E,wgy 
'702-A 

S,37 00 

M ~I'll~ ORGWtrar.ter &rd po,nts W!1Nn sWIICn- $ 112 00 

' PAU.4S ..... l/T Ing lirMI, ••oeot .. pro<nd«S l)elow. 

3711).C 
SU.G, In lllt-. or mar• cara. 14500 -

f 

• P£NDL£lON • Of' 
nx., bullt. ~ Pendleton Flola' MIii, 0 . G. W. Plant 01 $ 172 00 

3715-C Hll'f'~ W""'9houM. 

S.. taat page of.,.~ bf ••P'&~ of ~ r -4--.e .,.,_.. 
... 

UP Cl~ -
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TARIFF UP 1005-0 

SECTION 1 • SWITCHING OISTRICTS, CONNECTING ROADS OR INDUSTRIES ON UP 

STATION APPLICATION 

OESCRIP TIO~ CF 
C"1AHA 'I.E 
SWITCI-< "<G 
DISTRICT 

OESCA,PTIO~ CF 
0"10,CA 
S WITCHING 
DISTRICT 

OESCRIPTIO', CF 
PALLAS UT 
SWITCHING 
DISTRICT 

rt,• Omana ~E 5.,,,tcn,ng O,str C1 ncilldu all tn• tea tory on and w trM 1"- to owing d u e•~~ 

bOundary 
OISTRICT 1 

Com:,,.s ng 1 1 trac1cs ,,o,,., , C:e or Jo.,u S1rtt1 an.:1 nor,l"I to out not ,nc uo ng N•cnotu St·H 1 ane a 
tracks b,.,,..un \larcy S1r11t a,,d JO'lts St•eet east 01 611"1 Street 

CISTRICT 2 
Cc..,o• s ng a t•J:~s so.,t'l s c:, or Jo~u S1•111 a"o west 10 21st S1r111, u cept lrom \4a•cy St·ee· 

us1 ot 511'1 S1reet to Jones Strut 
OISTRICT 3 

Co,.,c• s•r~ 1 •1 1•aco c e.,,..een 21st S1•ee1 anc:, Summ,1 (nu r A S1ru 1J 
D1sri;.1cT 4 

Co,.,crs "'9 a ••ac,s on , C"'O u S1•111 ano ~c-,n 10 Ca•tt• La•e "Cud "9 1na1 co., O" or Jc ,-a 

Carter La•1 O•s trco ..,,st or 1'18 M ssouri R ~tr 
DISTRICTS 

Co..,,pr s,ng a I 1•ac ~s "0'11"1 o r 9tn 51•111 10 Cap,u,1 A, 1nu1 , wut o,, Cap,111 Av1n1.1e to 1J111 

St•Ht 
OIS" RICT & 

A ·ocat or,s on a'ld .,. ,., n me 101 ow,ng des er :i.o 00unc:1ary 8 1g •'ln ng .i 9t'l and Bro,.,,, S1•1t•s 

1n1nce west en Browne StrHt toC"IW m1nc1 nort.'INUt Ol'I C1',W ro Flt1d St•Ht. 111, nce "0'1'10" 2Jf"I 

S1•Ht to Wet>tr St•"t ,,.,e!lC1 a 'lQ , ., ••n1 ant to M ssoun R,ve r tne nc, M n oun R,,, , soum l "d u s r 

lo Secord St•tet ,.,,,.,c, sOut'l 011 Second Sr•e11 to 1<,ros ngto11 StrN t 1n1nc1 west on -<111s,nc;1:-i 

Street 10 9tn St•H t. tl'lt l'ICI SOUl"I Oil 9th Strttt 10 Browne Strttt 
DISTRICT 7 

Comor•s •ng a ll trac~s west of tri. Summ,t (near A St•Nt) to 77th S1r11t (nur F StrNtl 
DISTRICT 8 

'"C .x:es a I t•ac~s "''" or \ I • Post 9 57 to'"° l"C'.;C "9 M e Pes111 '8 tl'lenc, east or "'•Ci "''Y 
n, f\.1"'1,ng SOutn t,om -.C I Post 11 48 to f-"'CI on .... ,,, 1..P 1,ac• i lld °" '"° IUl Ol lllal ,,,ck tu'lf\ :,q 

souU'l to I s,, .. , ( "C'v<l1n9 na.1s tr •s ,.,.,,d Dy 1•ac,i •unn,ng sou In to nu r l S1r11t) tl'l1 roc1 east 10 S6t"I 

StrHl. tn1nc1 noritt 10 t.. P m,,n ,Ill INllCI H SI lo "'· · Pose 9 57 
,ore• rn1ercn1ng1 1r1c•s 01 cOl'lneec,-ig nts ,, Omar,, 'IIE , , , oc,rtd n ro,10~ 

8'1 c-.w C KCS '.4'<T "1P SCNO CISTRICT I 

-.w C1SiRICT 2 

C'IW 
al On c a rs rec1 ,v1d lrom CN'..V 
bl On c ars d l llYl t t O 10 C'IIW 

c1srq1cr 2 
C•STRICT 3 

From M '• Post 73 PIUS 4 400 IH l 10 ,no ,nc1uc:,ng '.4•'• Po st 77 PIUS 280 IHt 

Soutn tSouttt or Ogde n) 
'lj()(l"I Sovtn ol Ogdlll) 

\◄ • Pes1 45 o 
\I '1 Post 44 1 
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TARIFF UP 8005-0 

SECTION 1 • SWITCHING OISTRICTS, CONNECTING ROAOS OR INOUSTRIES ON UP .. 
ITEM STATION INDUSTRY GROUP 

Gr1t1on W1rthous. Co , 9995 I St . . ... . .. . . . . .. H 
1735 Harding Glass Co. 9090 F St ·- .. . ... .. .. --····•· .. .. . H 

Hartland T11minat, 6801 No. 9th St . ... .. ... .. . .. . .. .. I 

HotPo<nt Co .• 6636 F St .... .. ...... ... G 
1740 tndustr,ar Cl'lem,cal L aoorator es. lne , 10 15 No l ~tn SI A 

K-8 Foods. Inc • .1330 So 102r,d ~I .. H 

\J 1'45 -<eeo er Co , 21 So 761n St G 
Ke, ogg Co , 9601 F St .. .. H 

Krall Fooc:s. Co. 6825 J St .. . .... . .... G 
1750 L 01'1)1 Gas & 0 ,1 Co . 1112 No 13th St .. ......... ... .. 0 

L 'ldSilf Bros Co 902 Jac•son SI .. E 

Lo,e ilrtC Lawr s. 9816 F SI H 

1755 Loz , , Coro. 6316 Jonn J Persning Onve . .. ...... . .. .. ' Maytag Pun & s,,.., ,c, Co . 4505 So 76in St .. G 

1•50 '-1 dwest Box Co. 6425 No 1611'1 St I 

'-1 der 0 ,1 Co . 26th & Oorcas St .. C 

1765 
',\or, s l r'IO JStr es. l ne .. 10200 LSI ...... . .. . .. .. .. ... H 
._,ulual O•Sl'IO\JJ.ng Co . 9700 J St .. ........... .. . . .. H t ) t 
'110 seo 1a10 Pead g, .. ' 1770 N•t•onal Root-ng Co , 1502 N 1 lttt St .. . .. 0 

LIST OF INOUS• ',eoru•• Bu,lders Products CO 6820 J St G 
TA ES AT 
C \AA.HA. NE 'leoru•a wa,,riouse Co . 9 100 F St H 

1775 
'lo,itt S,de Produce Co . 6029 No 16th St I 
Nogg Fruit Co .. 9717 I SI .. ... H 

'lo,ihwntern SIHI & SJpply Co . 4427 So 76tn St .. ... G 

Omaha Becd,n9 & Coucn \Aanul a~tunng Co .• 6~h & F St ... .. G - Omana Paper Co • 901 Jac11son St B ... .. 
1780 Cmah,1 Pvoo•c Power o,stnct, 2-lth & Cra,g A,enue .. .. F 

Omana T e O w,c--w:,ng Co . 1324 Lea••nwonh St B 
Orreco-S1 JGM .:o . 6930 F St G 

178$ 
Overmyer W.irenouw Co .. 0 H 9990 F SI . .. .. H 

Pamoda O,str butors. 8800 F 51 ... H 

1790 
Pu.to~M IClit ll Co . 2614 Manna St C 
Puton & v .. r,,ng SIMI Co 5th & ""'• H (C.iner Lake) .. .. 0 

Ph1lhps & Sons Co , E(I 10100 J St · ·• · .. ····· ... .. H 

Pr u & Sons, Clayton J .. 1113 N,c:llOlas SI .• .. ········ .. ..... ,. 
Aap,d Ponting & Mailing Inc , 9320 J St ··· ······· ... .. .. H 

1795 Rell<ty M·xtd Concrete CO. 7111 & s -1rd St ... .. ...... .... 0 
Ricnman-Gordman Stores. 9202 F St . . .. ..... . .. H 

f) t 

R tlcH & Sons. S , ~ J St .. .. .. ... .. . . H 

Robens & OyOdl/ll. Inc .• 1109 s. 19th St .. B 

1800 
Sa1.,,a1,on Army, 26\t'I & C1111er St 
Sena ol Omal\l , 1301 N,cnoiu St 

C 
A 

t 80~ SCNO. 701 Ab00n Qm,e ..• " .. t 
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ITEM 

2100 

2150 

2150 

2200 

TARIFF UP 9005·0 

SECTION 2 • RULES ANO REGUU.TlONS GOVERNING SWITCHING IN SECTIONS 3, JA OR 6 

SUa.JECT APPLICATION 

APPLICATION OF 
,- RECIPROCAL 

SWITCHING 
CHARGES 

APPLtCA T•O'II OF 
t'IITER-TERlollNAL 
SWITC1-1",G 
C~.t.F;GES 

Cl-.aAGES FOR 
SPFCIAL T'IPE 
OF ;-<£A/Y 

CAPACI 'I' .C:L,4T 
CARS 

CEFl'II'" 0"" CF 
'IITFIA-PL.4'11T 
INTRA-TEA \A,'IIAL 

l"7 ,NTER-TER\1l'IIAL 
CR Fl ECtPROCAL 
SWITCi-11',C 

REFlll\lO OF 
'11 8 01,',Q 

CHARGES ON 
GRAt:,j 

OEMMUFIAGE At.O 
STORAGE 
RULES A',0 
CI-IARGES 

Except as Ol'\1""' SI i:;,o.,,d10 .,l'l,re , 111r1nc1 ,s mac:1 to 11'1, s rem 1111 c l'larg1 lo, sw,tC/1•"9 SIN ce 

1001,u 0n1y o, t,.,H n ndvstr u 10 or from 1nterc"1a ng1 irac~s w,111 :onnec;t,ng roao s by 1111 liP en trall c 

to or l•cm co nts on con,,ec1 "9 roads 0uts ,c:1 tl"II s witcn "9 d str c:1 or tl'II sa me s111,on 

'IIOTE. Cl'luges 1c01y w'le tner or not aosort:IO .n wno,1 or n ;:11 01 connect ng ~ s l 

E,ceot as Ol"'t """ se 0•:>• c:ec: ,..,,,. •ere,ence s-natle to 1n s •em 1n1 C"l'9• ,~ S·• ten "9 St N ce 

JOC es Ofll'( on s.,.; ..,, .,,s ·ec:1 veo from or ::1,r,ned ro connect rig ,oaos wnt n sn,p-ne nts o•; nate at or 

are ::1st .,,d to a oc.nt ,. t"l,n 1n1 sw tcn,ng o str·ct or '"' same stat Ol'I 

";na·;e ct 5~91! JO ::e• ca· .sed n aC!d ton 10 :'le •~.; a• ccat s ... 1:-. r1 c~a•;n :ia-.., d ., SEC· 

TIC'II J w 01 mac:, lo• ! lC"lcar JHO 0011'\ 0' Cj ni t "9 ano ,, ,.,, "11•"9 w tl'l n ,.,. um, 5 N IC'\ "'9 C SI' ct 

.,a-ned n tn star rt !or 1n1 mo,1-n1nt .:ii ... n,cn carr , , 1-,,-.,snu I' ll c,rs 011 • "9 mecna n ca: j15 gna1,on 

·Fo· o• FY..'" or any ca01c ty and ca•s ct jes,gnnon ·F'-1" er 200 000 Os and o,, r nom,n,11 c101e ty ano 

a c:"'1·;1 or S t 505 00 : , , car on 111 ca's CU "no rr,ecnan,ca, dH •~nat on ·Fo· .,,meo .n Ru • 21 cl :• • 

Cl!c I Aa ,.,, E::.i ;:Tt "ll Ate; Ste r ,CC RER 6 • 11-\t ' IS 

-..JTE Sad c"an;el a so 100 ~ on c•;allc na • ng p,or or suesec: .ient 01•;1 'Tlo,e,..1n1 

NTRA· PLANT SWITCHING 
A mo,, men1 1,om ONt t•acll to a nother or oerw,en two poonts on 1n1 u m, trac1t, .., .,n,n tne sa me 

0•a"l1 or ,nclustry 

A rno-em1 nt ot'ltr ,~a"I nt·• ·P ant sw 1cn,ng). lrQ-n I trac~ noustry or I rm to 1nc1n11 t•ac~, 'IO .. stry 

or I rm en 1n1 um, roao w,1n n t"ll s...,·1cn,"9 .m ts ol orie s111 Ol'I or 1ndus1•·1 c st•·ct 
l:'I. TER-TEFl\11NAL SWtTCl-<ING 

A 'TICVl'T>l"I Ir:)"! I t•ac~ cl 0111 •cad 10 I l'IC< ::I ll'Omer •01::1 or 011 .... , .. I trJCk .. ,;: ... s1ry or I,.., 

on,,.,, t..P a-id a 1•1c~ "C! .. sc,y er I •m on connect,ng read ,.,.., ,, sucn traces are ,. v1,n 1n1 m.ts ::11•1 

u..,, stat on o• .,d .. str a s,. tcn•"!l ::1-st•<t 
REC1PROCAL Sv',t7Cl-l·:,jC 

A mo,1men1 0er...,ero "ldust· es to or from .,,, ,c,,, ,,91 1·1c<s "tri ,on,,ect "9 roads Oy t'lt t..P c., 

tral!,c; to or trom po,nts on eonriecung •oao , outs ,dt 1111 , .. ten,ng o sir et or 1n1 same s111 on 

i,) Fl1f<Jl\d 01 'l001>no 5,. tt'l "9 e~1rg11 1u1nor,z1d ., :onnectori ,. '" o .. tDCuno ,., c..-ents 01 A· t • 

: u 111t-ng Gra,, ra11s ,.,, oe rr,1c:1 oniy wnen 1•11, , nu 01en '1\.c::eu 0•1r •~1 1..P ,., J"'o .. •1 tc .. a to 

90 perc:1r t or 'TIOtl 'I ..,,,g.,, cl 1r-1 ,noouncl tonn1;,i1 snow!'I Cy ••• g!'II :> su·•~c: , ,ea 

,DI Tl'\t pro0o1r con ,vance cl,,,, .t>o111 f\1.1 w 11 01 s .. o,ect to ,,, rr-ca! on 011n1 .... v..&,8 J-.C ::11:•1 

,,,..,no or ri00uno eria,ges s made the 'NW&IB s"III c eri ,y 11"111 ,.,, cono tons ot ,.,, r J.e ,,.., cit1n oo­

SINed IXCI CI s.,,p,,,.nts run oped n I'll orig n1I Cl' ... l'l,n 1ny C:ocumtnll') • • c:1nc:, ... '1,Cl'I,, s .. o. 

sta nt .111 c,,e c.a'" may oe uHd oy t"• sJ\<001r 

C"• •gu 'l'IC .. n nere n,, :,e s.i011e;1 to o , ,,.,urrage 1"\d 510,1; 1 n.i u l"ld :"a•;u n :r:i. c,c "' 

t1nlls on I • "'''" 1n1 l"ll•SIIII Ccmme rce Cc"'m ss cri or Stall Co"'lm u O"S n t"'e :ne ,., H :ie 

EXCEPTIO'I V-."lt •• SA t:l'I "9 se,... Cl s ~rto,,,.,, c: on tr aN,c 'Tl0•·"9 .in<:er ,,,.nau ra1es wh C'I ~•• 

su01ttct to soe c a C:e tent·on c;-,..ri;es 1/ld 'V'IS 1n1 sw•IC'I "'9 t'lar;es ;,ro• :::,c 'I 111 s tjr ft,. :>t s-,011<:: 

to tne " "" C:lltnl 01'1 C.'\.a•;es ll'ld ~~ ., U ll=P"CI0-1 n COnt\lCl-0,, .., th :"• , •• . ,, ... , · atn 

uP oo:n: 

( 

• 
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Al!Fl!RENCI! MAAKS 

' • 

••• 
D 

SUPPLEMENT 229 TO TARIFF UP 1005•0 

EXPLANATION OF REFERENCE MARKS 

EXPLANATION 

o-tH change 1n wording wt'Wetl rHults In n.~tl\et lnctMse 1'10( reduction In et1arge1 .. 
Otnotu 1n<:r11,e . 
AppllH on All F,.lgllt ueept List I Gra111 Ind 5?ybtans. 
App1,., on LIs1 I Gra,n. also Soybeans. 
Appllcat>t only In conr,ect,on with srupments nandltd under MP/UP 111u119• or l<CS tr1ck19e ngnts op­

erations o•er MP I\J P hnts. 
Not suo,ect to any rncrnses 
Except u 0111erw1se so.e1llcally shown. tile STCC numoer rtltlffd to shaft • 'so embrace au articles U· 

signed 10dlt10nel d•g•ts hslld tlltrtunder In T anlf ICC STCC 5001-senn For uamplt, STCC numbtr 
29 186 1mbl' acu 1110 ar1oc1es co•erld by ~moers ""''" a 9r11ter numoer of drg,ts 0e9•nn,"9 w tn 
STCC number 29 186. 

lnc!uslnH ronr,er,y SN)N/1 and not brOuglll forward.,. CANCEL LEO ICCQunt no longer ,n opera! on 
mov.o otf hne. or no 'onger ser,,eo Dy trws carr,.,. 

(W1tn numoer 1nctosed,R1lssued from supplement oeanng Ille nurnbtl enclosed W1tllln Ille square 
(SN Item 100) 

UP 00033 

. 
\ I 
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EXHIBIT B (redacted) 

.. 
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GERTIPICAT OP SERVICE 

thereby certify that on chis 29th day of July, 1997, I 

caused a copy of the foregoing Mot1on to Dismiss (both reaacced 

and unredacted versions) to be sent by mes9enger to: 

Thomas w. Wilcox, Esq. 
Donel n, Cleary, Wood & Maser, P.C. 
1100 NP.w York Avenue N.W. 
Suite 750 
Washington, D.C. 20005 
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