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ATTORNEYS and COUNSELLORS

2401 PENNSYLVANIA AVENUE, NW
SUITE 300
WASHINGTON, DC 20037

TELEPHONE: (202) 663-7820
FACSIMILE: (202) 663-7849

Crystal M. Zorbaugh Direct Dial: (202) 663-7831
E-Mail: czorbaugh@bakerandmiller.com

July 6, 2022

VIA E-FILING

Cynthia T. Brown, Chief

Section of Administration, Office of Proceedings
Surface Transportation Board

395 E Street, SW

Washington DC 20423-0001

Re:  Norfolk Southern Railway Company — Trackage Rights Exemption
— Union County Industrial Railroad Company, FD 36614

Dear Ms. Brown:

Enclosed for filing in the above-captioned proceeding is a verified notice of exemption
(“Notice”) for Norfolk Southern Railway Company’s (“NSR”) acquisition of trackage rights
over a line leased by Union County Industrial Railroad Company and owned by West Shore
Railroad Corporation pursuant to 49 C.F.R. § 1180.2(d)(7). Concurrently, NSR files in the
above-captioned proceeding a Motion for Protective Order.

In accordance with 49 C.F.R. § 1002.2(f)(40)(4), the requisite filing of $1,400.00 has
been paid on pay.gov. If there are any questions about this matter, please contact me directly,
either by telephone: (202) 663-7831 or by e-mail: czorbaugh@bakerandmiller.com.

Sincerely,

/s/ Crystal M. Zorbaugh

Crystal M. Zorbaugh
Attorney for Norfolk Southern Railway Company

cC: Hanna Chouest
FILED FEE RECEIVED
July 6, 2022
July 6, 2022 SURFACE
SURFACE

TRANSPORTATION BOARD TRANSPORTATION BOARD



BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 36614

NORFOLK SOUTHERN RAILWAY COMPANY - TRACKAGE RIGHTS EXEMPTION
— UNION COUNTY INDUSTRIAL RAILROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

Hanna M. Chouest William A. Mullins

Deputy General Counsel Crystal M. Zorbaugh
NORFOLK SOUTHERN CORPORATION BAKER & MILLER PLLC

650 West Peachtree St NW 2401 Pennsylvania Ave., NW
Atlanta, GA 30308 Suite 300

Tel: (470) 571-5208 Washington, DC 20037

Tel: (202) 663-7820
Fax: (202) 663-7849
Attorneys for Norfolk Southern Railway

Company
July 6, 2022



BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 36614

NORFOLK SOUTHERN RAILWAY COMPANY — TRACKAGE RIGHTS EXEMPTION
—UNION COUNTY INDUSTRIAL RAILROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

Norfolk Southern Railway Company (“NSR”), a wholly-owned subsidiary of Norfolk
Southern Corporation (“NS”), submits this Notice of Exemption ("Notice"), pursuant to 49
C.F.R. §1180.2(d)(7) and the procedures at 49 C.F.R. § 1180.4(g), for NSR’s acquisition of
trackage rights over a 3.1-mile rail line leased by Union County Industrial Railroad Company
(“UCIR”)! and owned by West Shore Railroad Corporation located between the connection with
NSR at/or near Milton, PA (NSR Milepost BR 246.9) and New Columbia, PA (UCIR Milepost
172.62) (the “Line”), which will allow NSR to serve the Clemens Food Group Facility, or their
successor or assignee.

SECTION 1180.2 (d)(7)
GROUNDS FOR EXEMPTION

Under 49 C.F.R. 8 1180.2(d)(7), the acquisition, renewal, or modification of trackage
rights by arail carrier over the lines owned or operated by any other rail carrier is exempt if

the rights are: (i) based on written agreement(s), and (ii) not filed or sought in a responsive

1 UCIR acquired acquisition and operation authority for the approximate 3.9-mile rail line
between milepost 169.7, at or near New Columbia, and milepost 173.6, at or near Milton, in

Union County, PA from Consolidated Rail Corporation in 1995. See Union Cty. Indus. R.R. Co.
— Acquisition and Operation Exemption — Consolidated Rail Corp., FD 32686 (ICC served Apr.
20, 1995).




application in rail consolidation proceedings. The trackage rights at issue in this proceeding
are based upon a written agreement,? aredacted version of which is attached hereto as
Exhibit 1, and are not being sought in aresponsive application in arail consolidation
proceeding.® Thus, the Section 1180.2(d)(7) class exemption is applicable.

For a railroad to qualify for an exemption, it must file a verified notice of the transaction
with the Board at least 30 days before the transaction is consummated indicating the proposed
consummation date, and the notice must include the information required in § 1180.6(a)(1)(i)-
(iii), (a)(5)-(6), and (a)(7)(ii), indicate the level of labor protection to be imposed,* and whether
there is an interchange commitment.

SECTION 1180.6 (a)(1)(i)
BRIEF SUMMARY OF PROPOSED TRANSACTION

NSR and UCIR have entered into the Agreement, which upon STB approval
provides NSR overhead trackage rights over an approximately 3.1-mile UCIR rail line between
the connection with NSR at/or near Milton, PA (NSR Milepost BR 246.9) and New Columbia,
PA (UCIR Milepost 172.62) to serve the Clemens Food Group Facility, or their successor or
assignee. The trackage rights granted by UCIR to NSR will begin on August 5, 2022 (30 days

after NSR’s filing of the Notice).

2 Per Article 16.2, the agreement shall remain in full force and effect until terminated by the
either NSR or UCIR. The Initial Term of this Agreement shall be five (5) years from the
Commencement Date, and shall be renewable continuously thereafter for additional periods of
five (5) years ("Additional Term(s)"); provided, however, that either party shall have the right to
terminate this Agreement upon giving sixty (60) days' advance written notice to the other party.

3 A redacted copy of the Trackage Rights Agreement (“Agreement”) is attached as Exhibit 1. An
unredacted version of the Agreement is being filed under seal and NSR has concurrently sought
a protective order to protect highly confidential and proprietary information contained therein.

4See 49 C.F.R. § 1180.4(g).



Name, business address, and telephone number of Applicant(s):

Norfolk Southern Railway Company
650 West Peachtree St. NW

Atlanta, GA 30308

Tel:  (470) 463-6314

Questions regarding this transaction are to be addressed to Applicant’s representatives:

William A. Mullins

Crystal M. Zorbaugh

BAKER & MILLER PLLC

2401 Pennsylvania Ave., NW, Suite 300
Washington, DC 20037

Tel:  (202) 663-7820

Fax: (202) 663-7849

SECTION 1180.6 (a)(1)(ii)
PROPOSED TIME SCHEDULE FOR CONSUMMATION

NSR intends to consummate this transaction on August 5, 2022 (the anticipated effective

date of the transaction).

SECTION 1180.6 (a)(1)(iii)
PURPOSE SOUGHT TO BE ACCOMPLISHED BY TRANSACTION

NSR has sought trackage rights over the Line to provide direct NSR service to the
recently-announced feed mill expansion project by Clemens Food Group Facility.
SECTION 1180.6 (a)(5)

LIST OF STATES IN WHICH ANY PART OF THE PROPERTY OF EACH
APPLICANT CARRIER IS SITUATED

NSR operates and owns property in the states of Alabama, Delaware, Florida, Georgia,
Illinois, Indiana, lowa, Kentucky, Louisiana, Maryland, Michigan, Mississippi, Missouri, New
Jersey, New York, North Carolina, Ohio, Pennsylvania, South Carolina, Tennessee, Virginia,

West Virginia, and the District of Columbia.

® See, e.q., https://www.governor.pa.gov/newsroom/gov-wolf-country-view-family-farms-
chooses-pennsylvania-for-47-3-million-expansion-that-will-create-51-new-jobs-in-union-county/



UCIR operates and/or owns property in the Commonwealth of Pennsylvania.
The trackage rights involved in this proceeding are located in the Commonwealth of
Pennsylvania.

SECTION 1180.6 (a)(6)
MAP

A map of the proposed trackage rights over the Line is attached hereto as Exhibit 2.

SECTION 1180.6 (a)(7)(ii)
AGREEMENT

A redacted version of the Agreement is attached as Exhibit 1. An unredacted
version of the Agreement is being filed under seal and NSR has concurrently sought a
protective order to protect highly confidential and proprietary information contained therein.

SECTION 1180.4(g)(1)(i)
LABOR PROTECTION

Any employees who are adversely affected by the trackage rights that are the subject of

this Notice are entitled to protection under the conditions imposed in Norfolk and Western Ry.

Co. — Trackage Rights — BN, 354 1.C.C. 605 (1978), as modified by Mendocino Coast Ry., Inc. -

Lease and Operate, 360 I.C.C. 653 (1980).

SECTION 1180.4(g)(2)(i)
CAPTION SUMMARY

A caption summary of this transaction suitable for publication in the Federal Register is
attached hereto as Exhibit 3.

SECTION 1180.4(g)(3)
ENVIRONMENTAL AND HISTORIC PRESERVATION MATTERS

Under 49 C.F.R. 88 1105.6(c)(1)(i) and 1105.8(b)(3), NSR’s proposed acquisition of
trackage rights is exempt from environmental reporting requirements, and historic preservation

reporting requirements.



SECTION 1180.4(g)(4)
NO INTERCHANGE COMMITMENTS

NSR certifies that the proposed trackage rights do not involve a provision or agreement
that may limit future interchange with a third-party connecting railroad.
Respectfully submitted,

/s/ Crystal M. Zorbaugh

Hanna M. Chouest William A. Mullins
Deputy General Counsel Crystal M. Zorbaugh
NORFOLK SOUTHERN CORPORATION BAKER & MILLER PLLC
650 West Peachtree St NW 2401 Pennsylvania Ave., NW
Atlanta, GA 30308 Suite 300
Tel: (470) 571-5208 Washington, DC 20037
Tel: (202) 663-7820
July 6, 2022 Fax: (202) 663-7849

Attorneys for Norfolk Southern Railway
Company
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FD 36614

NORFOLK SOUTHERN RAILWAY COMPANY - TRACKAGE RIGHTS EXEMPTION
— UNION COUNTY INDUSTRIAL RAILROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

EXHIBIT 1

AGREEMENT
(REDACTED IN THE
PUBLIC VERSION. A

HIGHLY CONFIDENTIAL

VERSION OF THE

AGREEMENT WAS FILED

UNDER SEALL.)






ARTICLE 2. USE OF LINE

2.1

2.2

23

24

NSR’s use of the Subject Trackage shall be in common with UCIR and any other user of
the Subject Trackage and UCIR’s right to use the Subject Trackage shall not be
diminished by this Agreement. UCIR shall retain the exclusive right to grant to other
persons rights of any nature on the Subject Trackage.

Except as may be otherwise provided by this Agreement, NSR shall not use any part of
the Subject Trackage for the purpose of switching, storage, or servicing of cars or
equipment, or the making or breaking up of trains, except that nothing contained herein
will, upon prior approval of UCIR, preclude the emergency use by NSR of such auxiliary
tracks as may be designated by UCIR for such purposes.

UCIR shall have exclusive control of the management and operation of the Subject
Trackage. NSR shall not have any claim against UCIR for liability on account of loss or
damage of any kind in the event the use of the Subject Trackage by NSR is interrupted or
delayed at any time from any cause.

NSR shall have the right to operate in either direction over the Subject Trackage.

ARTICLE 3. RESTRICTIONS ON USE

3.1

The Trackage Rights herein granted are limited to NSR right to operate train service
to/from the Clemens Food Group Facility, or their successor or assignee, in New
Columbia, PA, between NSR Milepost BR 246.9 and UCIR MP 172.62.

ARTICLE 4. COMPENSATION

4.1

4.2

On or before the 15" day of each calendar month during the term of this Agreement, NSR
shall prepare and deliver to UCIR a statement setting forth the

hereinafter referred to as the "Current Charge").

The Current Charge set forth in Section 4.1
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12.9

12.10

12.11

Notwithstanding any provision of this Agreement to the contrary, for the purpose of this
Article 12, the word “equipment” shall mean and be confined to (i) cabooses, (ii) vehicles
and machinery which are capable of being operated on railroad tracks that, at the time of
an occurrence, are being operated on the Subject Trackage, and (iii) vehicles and
machinery that, at the time of an occurrence, are on the Subject Trackage or its right of
way for the purpose of maintenance or repair thereof or the clearing of wrecks thereon.

Notwithstanding any and all of the forgoing provisions of this Article 12, in the event a
Loss occurs while the Subject Trackage is being used by UCIR and/or NSR, and such
Loss is attributable solely to the willful or wanton negligence of only one of the Parties to
this Agreement, then the Party which was so willfully or wantonly negligent shall be
solely responsible for such Loss. The Parties shall submit disputes involving the
determination of whether a Loss is attributable solely to the willful or wanton negligence
of one of the Parties to this Agreement, but no other disputes under this Agreement, to
binding arbitration under the commercial arbitration rules of the American Arbitration
Association.

Notwithstanding any provision of this Agreement to the contrary and regardless of the
nature of the cause of action (whether in contract, tort or otherwise), in no event shall
either Party be liable to the other Party for any incidental, special, indirect, consequential
or punitive damages whatsoever (including but not limited to lost profits, business
interruption expenses, lost use of equipment, liability to a Party’s customers for
liquidated damages or other damages) arising out of or related to the activities
contemplated by this Agreement, even if advised of the possibility of such damages.
Except as otherwise provided in Sections 12.7 and 13.1(c) hereof, under no
circumstances shall either Party be entitled to recover its attorneys’ fees and legal cost
and expenses from the other Party for a dispute arising out of this Agreement.

ARTICLE 13. CLAIMS

131

Except as provided in Section 13.1(a) below, all claims, injuries, death, property
damages, and losses arising out of or connected with this Agreement will be investigated,
adjusted, and defended by the Party bearing the liability, cost, and expense therefor under
Article 12 of this Agreement.

(a) Each Party shall investigate, adjust and defend all freight loss and damage claims
filed with it in accordance with 49 U.S.C. § 11706 and 49 C.F.R. Section 1005, or
in accordance with any applicable transportation contract filed pursuant to 49
U.S.C. § 10709.

(b)  In the event a claim or suit is asserted against UCIR or NSR which is the other's
duty hereunder to investigate, adjust or defend, then, unless otherwise agreed,
such other Party shall, upon request, take over the investigation, adjustment, and
defense of such claim or suit.



13.2

(c) All costs and expenses in connection with the investigation, adjustment and
defense of any claim or suit under this Agreement shall be included as costs and
expenses in applying the liability provisions set forth in this Agreement, except
that salaries or wages of full-time agents, full-time attorneys and other full-time
employees of either Party engaged directly or indirectly in such work shall be
borne by such Party.

(d) Excluding freight loss and damage claims filed in accordance with 49 U.S.C. §
11706 or 49 C.F.R. Section 1005, or in accordance with any applicable
transportation contract filed pursuant to 49 U.S.C. § 10709, neither Party shall
settle or compromise any claim, demand, suit or cause of action for which the
other Party has any liability under this Agreement without the concurrence of
such other Party if the consideration for such settlement or compromise exceeds

It is understood that nothing in this Article 13 shall modify or waive the conditions,
obligations, assumptions or apportionments provided in Article 12.

ARTICLE 14. INDEMNITY COVERAGE

14.1

As part of the consideration hereof, each Party hereby agrees that each and all of its
indemnity commitments in this Agreement in favor of the other Party shall also extend to
and indemnify the parent corporation, subsidiaries, and affiliates of such other Party, and
all of their respective directors, officers, agents, and employees.

ARTICLE 15. INSURANCE

15.1

15.2

NSR shall procure and maintain in effect during the life of this Agreement a policy or
policies of insurance covering the liability to which it is or may be subject under this
Agreement. Such insurance shall provide minimum limits of Twenty-Five Million
Dollars ($25,000,000) per occurrence but may be subject to an annual aggregate limit of
Twenty-Five Million Dollars ($25,000,000) and a per occurrence deductible not in excess
of Two Million Dollars ($2,000,000)

If the insurance provided under this Article 15 takes the form of a Claims Made Policy,
NSR agrees to purchase whatever supplemental coverage may be necessary to provide
continuous coverage of its potential liability under this Agreement, with annual
occurrence and annual aggregate limits no less than those required hereunder, for a period
of time at least five (5) years following the termination of this Agreement. NSR further
agrees to immediately give written notice to the Union County Industrial Railroad
Company, 356 Priestley Avenue, Northumberland, PA 17857, of any claim or notice of
incident or notice of potential claim that is required to be reported to its liability
insurance company.

A-11

18



19



20



21



22



23



ARTICLE 23. CONFIDENTIALITY

23.1 Except as provided by law or by rule, order, or regulation of any court or regulatory
agency with jurisdiction over the subject matter of this Agreement or as may be necessary
or appropriate for a Party to enforce its rights under this Agreement, during the term of
this Agreement and during a period of three (3) years subsequent to termination of this
Agreement, the terms and provisions of this Agreement and all information to which
access is provided or obtained hereunder shall be kept confidential and shall not be
disclosed by either UCIR or NSR to any party other than each Party's respective parent
corporation, subsidiaries, and affiliates, and their respective directors, officers, agents,
employees and attorneys, without the prior written approval of the other Party.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of
the date first above written.

Witness for UCIR: UNION COUN STRIAL RAILROAD COMPANY

Dian& N Ldlledmas Bys CED

Wit. for NSR: »» NORFOLK SOUTHE ILWAY COMPANY
z& / B By: Paul Duncan
[ N e
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FD 36614

NORFOLK SOUTHERN RAILWAY COMPANY - TRACKAGE RIGHTS EXEMPTION
— UNION COUNTY INDUSTRIAL RAILROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

EXHIBIT 2

MAP
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 36614

NORFOLK SOUTHERN RAILWAY COMPANY - TRACKAGE RIGHTS EXEMPTION
— UNION COUNTY INDUSTRIAL RAILROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

EXHIBIT 3

DRAFT CAPTION SUMMARY
FEDERAL REGISTER NOTICE
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Surface Transportation Board
Notice of Exemption
FD 36614

Norfolk Southern Railway Company — Trackage Rights Exemption — Union County Industrial
Railroad Company

Norfolk Southern Railway Company (“NSR”), a wholly-owned subsidiary of Norfolk
Southern Corporation (“NS”), submits this Notice of Exemption ("Notice™), pursuant to 49
C.F.R. § 1180.2(d)(7) and the procedures at 49 C.F.R. § 1180.4(g), for NSR’s acquisition of
overhead trackage rights over a 3.1-mile rail line leased by Union County Industrial Railroad
Company (“UCIR”)! and owned by West Shore Railroad Corporation located between the
connection with NSR at/or near Milton, PA (NSR Milepost BR 246.9) and New Columbia, PA
(UCIR Milepost 172.62) (the “Line”), which will allow NSR to serve the Clemens Food Group
Facility, or their successor or assignee.

This Notice is filed pursuant to 49 C.F.R. § 1180.2(d)(7). Petitions to revoke the
exemption under 49 U.S.C. § 10502(d) may be filed at any time. The filing of a petition to
revoke will not automatically stay the transaction.

Dated:

By the Board, Scott M. Zimmerman, Acting Director, Office of Proceedings.

1 UCIR acquired acquisition and operation authority for the approximate 3.9-mile rail line
between milepost 169.7, at or near New Columbia, and milepost 173.6, at or near Milton, in
Union County, PA from Consolidated Rail Corporation in 1995. See Union Cty. Indus. R.R. Co.

— Acquisition and Operation Exemption — Consolidated Rail Corp., FD 32686 (ICC served Apr.
20, 1995).
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SURFACE TRANSPORTATION BOARD

FD 36614

NORFOLK SOUTHERN RAILWAY COMPANY - TRACKAGE RIGHTS EXEMPTION
— UNION COUNTY INDUSTRIAL RAILROAD COMPANY

VERIFIED NOTICE OF EXEMPTION

VERIFICATION

30



VERIFICATION

I, Paul Duncan, Vice President for Norfolk Southern Railway Company (“NSR”) hereby
verify under penalty of perjury that to the best of my knowledge the foregoing trackage rights
notice of exemption is true and correct. Further, [ certify that I am qualified and authorized to
make such verification on behalf of NSR in connection with this proceeding before the Surface
Transportation Board.

Executed thisS_Dday of June, 2022

9%@0—\/

Paul Duncan”

Vice President
Norfolk Southern Railway Company
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