
MEMORANDUM 

TO:        Cynthia T. Brown, Chief, Section of Administration, Office of Proceedings 

FROM:   Martin J. Oberman, Chairman 

RE:         Ex Parte Communication Related to Docket No. EP 711 (Sub-No.1) 

DATE:    June 8, 2022 
________________________________________________________________________ 

On May 18, 2022, I and the other Board members received a memorandum from Jennifer 
Null, the business development and customer relations manager of Railco Repair of 
Illinois LLC (Railco), as a follow up to issues discussed between the Board members and 
Railco during ex parte meetings held in this docket between May 2 and May 6, 2022.  
Memoranda summarizing those discussions are available in the docket.  Although 
Railco’s May 18 communication was technically outside of the period for permitted ex 
parte communications, because it relates directly to these prior meetings, I ask that this 
memorandum and the enclosed material be placed in the public docket of Docket No. 
EP 711 (Sub-No.1). 

Attachment 
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            304719 

         ENTERED 
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      June 8, 2022 
            Part of  
      Public Record



Railco would like to thank Chairman Oberman, Vice Chairman Primus, Members, and Staff for taking part in the ex parte
communications. After concluding, we did further research to help further understanding of the anti-competitive issues we are facing at
our New Auburn, Wisconsin facility. The primary question all the Members were asking was on for when, who, and why was track
removed just south of the Canadian National interchange?

Timeline Summary of the Wisconsin Northern, Union Pacific, and Canadian National:

We were able to narrow down just when sections of tracks were removed. Using Google Earth Pro,  Railpictures.net, and Federal
Register documents we can definitively say the line remained connected on September 29, 2012. A photo found that was dated
December 1, 2012,  the same date the 2004-lease between CN and PGR expired; Canadian National was installing a switch south of the
Cameron interchange after they decided to take back their track rights from PGR with the frac sand business booming. After locating
these photos, we reached out to the photographer that verified these dates and locations being correct.

A couple Members were questioning if the track was removed to facilitate constructing the overpass located on Highway 8 south of
Cameron and seen in the photos below. Questioning if removing the rail was a function for building the overpass and rail never
replaced. Railco’s investigation shows that the overpass was constructed prior to April 1998. September 29, 2012, the rail line was
connected, and trains could move from Cameron to Chippewa Norma. Other photo taken in 2014 shows the rail removed and dirt piles
in place. We have concluded the overpass could not have been the reason as to why the rail was removed and dirt piles placed in center
of tracks.

Closing, Railco has still yet to find anything approved under the 49 CFR Part 1152, with an approval that MP49 to the Canadian
National interchange in Cameron to be approved for abandonment from October 27, 2004, to May 4, 2012. Wisconsin Northern was
operating and running these tracks from 2004 to 2012. In 2012, when Wisconsin Central (CN) took back over their rights it was
concluded they would operate this line including MP 49 north. But, on May 4, 2012, is when PGR stated that the MP49 north to the
interchange was out of service.

Sincerely,

2004, October 27th, a lease agreement was reached between Wisconsin Central and PGR, the company that
operates the Wisconsin Northern, in this lease agreement the WN would serve Cameron, Rice Lake, and Barron
from Norma. (Docket No. 34600)
2012, May 4th, A 30-year lease was approved by the STB for PGR to lease operate 37.3 miles of track between
MP 49 in Cameron and MP11.7 in Norma from Union Pacific. At this time, it was noted that although there is an
interchange with Canadian National the line is officially out of service and would require extensive rehabilitation
to be made operable. (Docket No. FD 35617)
2012, July 5th, Canadian National (Wisconsin Central) petitioned with the STB for an effective transfer of
service from PGR and that the WCL will continue operations of these lines itself a total of 23.97 miles of track.
16.92 miles of track from MP 80.88 at Almena and MP 97.8 at Cameron. With the remaining 7.05 miles between
MP 49 in Cameron and MP 56.05 in Rice Lake. (Docket No. 1101X)

May 17, 2022 

512 County Hwy SS,
New Aubur, WI
(901) 650-6561
Jnull@railco.us
www.railco.us

Jennifer Null
Customer Relations 

Larry McGlumphy
General Manager - Wisconsin  

   https://www.federalregister.gov/documents/2004/11/12/04-25054/progressive-rail-incorporated-lease-and-operation-exemption-rail-lines-of-wisconsin-central-ltd
  “The Federal Register.” Federal Register :: Request Access, https://www.federalregister.gov/documents/2012/05/04/2012-26603/Progressive Rail, Incorporated--Lease and Operation Exemption--Rail Line of Union Pacific Railroad Company
  “The Federal Register.” Federal Register :: Request Access, https://www.federalregister.gov/documents/2012/07/25/2012-18128/progressive-rail-hincorporated-discontinuance-of-service-exemption-in-barron-county-wi. 
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  https://preview.app.goo.gl/earth.app.goo.gl?link=https://earth.google.com/web/?fdl%3D1&apn=com.google.earth&isi=293622097&ibi=com.google.b612&ius=googleearth
  https://railpictures.net/photo/458712/#remarks
  https://railpictures.net/photo/400545/
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Top: Rail Intact on September 29, 2012 
Google Earth

Top: CN Installing Switch South of Cameron
Interchange December 1, 2012

Bottom: Location Photo was Taken 
Photo Credits Travis Dewitz 
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Top: WN Locomotive Traveling North from 
 Cameron to Rice Lake on June 13, 2011 

Photo Credits Travis Dewitz 
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0MB receives i.t within 30 da,ys of 
publication. 

luued cm; · o\'vml:iur 8, 2004. 
"--tli N. Weia11tein.; 
A.r.oc-iorit Admini.llro-Zor for En/orcwmitnt. 
IF'R Doc. 04-25208 Filod n - 10-04: 8:4S amJ 
IUMGCOl!e_,~, 

DEPARTMENT OF TRANSPORTATION 

Ndonll Hlghway T1rlfflc S.fety 
AdllllnlsbilUc:h• 
p>ocut ND. NHTSA,-2004-11521; Notlm 1) 

Toyota llotDr North America, Inc .• 
Receipt al Pellllon tor Declalon or 
n:omequentlal Noncompliance 

Toyota Motor Corporation has 
determined that the daytime running 
lamps (DRLs) on certain vehicles it 
maouf.actured in 199~2006 do not 
comply with S5.5.11(a) of 4g CFR 
571 .. 108, .Federal Motor Vehicle Safety 
Standard (FMVSS) No. 108, "Lamps, 
reflective devices, and associated 
equiptnent." Toyota Motor North 
America, Inc. (Toyota), on behalf of 
Toyota Motor Co:rporation, haii filed an 
appropriate rieport pursuan.t to 40 CFR 
pan 573, ''Defect and Noncompliance 

~~t to 40 U.S.C. 30118(d) end 
· 0120(b) nd on behalr of Toyota Motor 
Corporatfon, Toyota hu petitioned for 
an exemption from the notification and 
remedy requini.ments or 49 U.S,C, 
OMpter 301 on the basis th11t this 
qonoompli.aoce is inconsequential lo 
motor vehicle safety. 

Thu notice or receipt of Toyota's 
petition is published under 49 U.S.C. 
30118 and 30120 and does not represent 
any agency decision or other exercise of 
judgment uonceming the merits of the 
petition. 

A total or approximately 75,355 
model year 1998-2005 Lexus LX470 
vehicles are affected. SS.5.1 l(a) of 
FMVSS No. 108 requires that 

" • • .-;Ii 5111dJ lamp: (1) Ha1ui luminaus 
i:nt-ity not IDH than 500 candela al teal 
point. li-V. nor: more than 3,000 candela al 
an lcx;alicm m the beam, whon toatod in 
IICCOrd cu with Sucllon S11 of thi11 iltandud. 
unl - it i · • • • fii), An up por hoam 
hNdlamp mt.ndod to op r lo a11 • DRL, 
w - lumino-111 intcruilty at I041t po-int H-V 
it iiot morn than 7.000 •nnd.ola. ■nd whi h 
u mowit. not highor th.In 8-0-4 mm abo¥e 
th J01d .urface u m rumrod from th c:onlor 
of the lamp wilh lhu, veh.iclo 111 curb woisht. 

The DRLs on the LX4 70~ are provided 
by the upper beam headlamps oper.alin_,g 
af a lOWffl' intensity, with each .lamp 
having. a maximum Juminous intensity 
of rougb.1.y 4 .720 candela at the 
maximum point m the beam. However, 

Che specification of the height above the 
road :surloce· u toeasured £tom the 
center of the lumps with the veh • des at 
curb weight iJ 895 mm, and therelore 
the DR.La exceed the maximum 
.lwn inous int nsi ty sped fied in 

5.5. 1(a)ltl(ii) of FMV No. 108. 
Toyota believe11 that the 

no:ncompHance i11 inconsequential to 
motor v Mele safety ond that no 
oomdive oction ia wa:rranted. Toyota 
,tat• the folfowing in its petition. 

Toyota co.nducled stibjective moaluali.ona oF 
tbs glue from the DRLs wing 19 c.oolmcton 
for the aubjucl vehicles under various 
oondition11. 1LI1d conrll'med that glan, fmm tbs 
suhjed vehicles is the same m better than 
vahicle& that WBl'B modified lo JDB8l the 
maximum DRL luminous intensity permitlsd 
by tbs .sleodard at the height Jimil of 864 
mm. Toyota evaluated the g)are &am the 
subject VBhicles' DRLs by obeemog them 
Uuough the rBfll'View mirror of a small 
~ CIII!' 85 well as drrecUy. a!I flum BIi 

oo&mniog vehicle. Acc:orcling lo Toyota's 
vvalualion, the 5Ubject vehicles reooivud 
OHRU ratiug11 above 5 ("lamps am jwt 
aa;uptablu' l • Acx:oniingly. in the IIICll!e. 
higlwr oumbuts indicate leH glato. 

Toyota indicates in its petition that a 
rating of 1 indicates "The headlamps are 
unbearable," while the highe11t ratJns of 
9· indical ''Th h adl.amp, re just 
noti bl ." 

Toyota .further 11tat , 
Toyota a11~ ul tod lho luminou, iiit Mil 

of light rrom lh DRL11 11trikins tho n11rwiow 
mim>r of the precedina vehicle moimtod 
1, 12.0 mm (44 i:nchea.) above the ground end 
6. 1 m 120 feet) in front cf the URL. We also 
indicated tho alfowablB rang.a of the 
regulalioo. "' "' The 81iaeument mDTDl' 
baighl of 44 inches and di&tanoe of 2.0 fast 
am tbs same used in NHTSA's own 
vvaluslion aa described in the final ndo 
puhJe:bud in the Monday,. January 11. 1993 
FMllnll R..igiaallD' (58 FR 3500). " " " [WJe can 
ocmfum thal luminous .intensitv from the 
subjed VBhicle DRL ( 4. 720 cand9]a, 895 mm 
high) is below the mwcimum luminou:s 
inhmsity of allowable rang9 up tn 864 mm 
high. 

Toyota says in its petition that the 
subjed vehicles meet al] requirements 
of the Qinudia.:n inotot vehicle 
standards , ot1d that it ha.s reoeived bo 

customer com.plaints or reports that 
allege a crash, loj ury or fatality due to 
problems arising from DRL gl re by 
lhe vehicles, 

lnte , ted p :r10n11 are invited lo 
submit written data ,. view1, end 
arguments on the petition described 
above. Comments must r-ef. r lo lho 
docke1 !md notice number cited at the 
beginning of this notice and be 
submitted by any or the following 
methods. Mail: Docket Management 
Facility, U.S. Department of 
Tnuusportation, Nassif Building. Room 

PL--401, 400 Seventh Street, SW .• 
\V ashingtoo. lJC, 20SIMH>001 . Hand 
Delive·ry: Room PL-401 oo the piBZB 
level of the Nas.1df BuUdi~g. 400 
ev nth Street, SW., Washington, OC. lt 

is requested, but not required. lba• ·two 
c-opie of tb comments be provided. 
The Do ket Secli on i open •On 
woekdoy11 from 10 a.m. lo S p,.m. pl 
Fed ral Holidays. Comments ma be: 
ubmitted eloctronically by loggmg onto 

'lhe Docket M11n11gement System . eb 
site at http,;/ldm~.dot.,gov. Oick on 
' 'He p" to obtain instructtons for filing 
the document electronic~ly. Comments 
may be £axed to 1-202-493-2.251; CH' 

may be submitted to the Federal 
eRulemakiog Portal: go to http:/ I 
www.regulations.gov. Follow lhe ooline 
instructions for submitting comments. 

The petition, supporting materials, 
and all comments received before the 
dose of business on the closing date 
indicated be]ow will be filed and wilJ be 
considered. All comments and 
supporting materials received after the 
closing date will also be filed and will 
be coo!lidered to the extent possible. 
When the petition is granted or denied, 
notice of the decl 1don wiU be published 
in the Federal ltegltter pW"Suant to the 
authority indicated bel.ow. 

Comment clo1dng dat : mber t 3. 
2004. 
fAutho:rity: 40 U.S.C. 30U8. 30120: 
d log•tion1 or authority 1t CPR 1.50 and 
50tJJ)i 

lattB<I on; Novemb9f ~. 2,004 . 

~ N. Wainatem, 
Associate Adminilllrotor far Err/ on:mrxmi. 

IFR Doc. 04-25215 Filed 1 -10-M: 8;45 aml 
aJJNG CODIE 491~ 

DEPARTMENT OF TRANSPORTATION 

surtace Transportation Board 

(8TB Finance Doc:klll No. 34lilDII) 

ProglNIIY8 Rall, lncorpord8d-LeaN 
and Operation Exempuon--Aal l.lnN 
of Wleconatn Central, Lid. 

Progtesillve Rall, lnc:otponiled (PCRJ. 
a Clas.ii m rail carrier, ba..s filed a verified 
notice of · xemptl on under 40 CFR 
1150.41 to leDll from Wi con in 
Centrol, Ltd , on.d operate 23.97 mil of 
rail lin con11isti.ng of (1) lbe Almena­
Cam ron Branch that ex1 nds between 
milepost 80.88 at or ne r Almen and 
.milepost 97.80 at or near Cameron, a 
distance of 16.Q2 miles in Barron 
County, WC, aod (2) the Rice ~ 
Cameron Branch that e:,rtends between 
milepost 49.0 at or near Cameron and 
milepost 56.05 at or near Rice Lake, a 
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distance of 7. 05 miles in Barron 
County. 1 

PGR certifies that its projected 
revenues as a result of this transaction 
will not resu]t in the creation of a Class 
II or Class: I rai] carrier. Toe transaction 
was schedu]ed to be consummated no 
sooner than October 2 7, 2004, the 
effective date of the exemption (7 days 
after the exemption was tiled), 

ff the verified notice contains: fa)s:e or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 

An original and 10 copies of all 
pleadings , referring to STB Finance 
Docket No. 34600, must be fi)ed with 
the Surface Transportation Board, 1G25 
K Street, NW., Washington, DC 20423-
0001. fu addition, a copy of each 
pleading must be served on: Thomas F. 
McFar]and , P .C., 208 South LaSaUe St. , 
Suite 1890, Chicago , IL 60604-1112. 

Board decisions and notices are 
availab]e on our Web site at http:// 
Jnvw.stb.dot.gov. 

De,cidad: November 3, 2004. 

Hy the Board, David M. Konschnik 
Dire,clor, Office of Prnoeadings., 
VBl'DDn A. Willi.ams, 
S=tary. 
[FR Doc. 04-251154 Fi.led 1.1-10-84: 8:45 e.mJ 
811..1..JNG CODE 4916-01~ 

DEPARTMENiT OF THE TREASURY 

Internal Revenue Service 

[RE0,-.104924-98] 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: lnteroaJ Revenue Service (ffiS), 
Treasury. 
ACTION~ Notice and request for 
comments. 

SUIIIIARY: The Department of the 
Treasury, as part of its co.ntinuing effort 
to reduce paperwork and respo.ndent 
burden, invites the general public and 

'Tbe rail line in Iha i nstant lrllll5ll.CJ.io.n was tbe 
subject or a notice of exemption originally filed by 
Wisconsin Nonhern Railroad Company. LLC 
{WNRC). a subsidiary or PGR, and volunlaril)' 
withdrawn by WNRC. See WisC(Jnsin Northern 
Railroad Company. l.J..C.......uJcrse and Operotion 
Exemption-Rail lines of Wisuonsin Central lid. 
STB Finanm Docket No. :34596 (STB sen•ed Oct. zz. 
2004). The rail line in the instant transaction also 
connects in llarron County, \'YI, to another PGR rail 
line recently acquired in Progresi;ive Rail, 
Incorparoted-Lease and Operalion EKemption­
Rail Une of Union Pacific Railroad Company. STB 
Finanai Docket No. ::l.459'7 (STB se,ved Oct. zg.. 
20114). 

other Federa] agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 19G5, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(AJ) . Currently, the IRS is 
soliciting comments concerning an 
existing notice of proposed rulemak.ing, 
REG-104924-98, Mar k-to-.Market 
Accounting for Dealers in Commodities 
and Traders: in Securities or 
Commodities(§§ 1.475{e)-1 and 1.475 
(f}-2). 
DATES: Written comments should be 
received on or before January 11, 2005 
to be assured of consideration. 
ADDRESSES: Direct alJ written comments 
to R. Joseph Durbala, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW. , Washington , DC 20224. 
FOR FURTHER INFORIIA.TION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Carol Savage at lotemal 
Revenue Service, room 6516, 1111 
Constitution Avenue NW. , Washington, 
DC 202.24, or at (202) 622-3945 , or 
through the Internet at 
CAROL.A.SA VAGE@irs.gov. 

SUPPLEMENTARY INFORMATION: 
Title: Mark-to-Market Accounting for 

Dealers in Commodities: and Traders in 
Securities or Commodities. 

0MB Number: 1545- 1640. 
Regulation Project Number: REG-

104924-98. 
Abstract; The collection of 

information in this proposed regulation 
is required by the Internal Revenue 
Service to determine whether an 
exemption from mark-to-market 
treatment is properly claimed . This 
information will be used to make that 
determination upon audit of taxpayers' 
books and records. 

Current Actions: There is no change to 
this existing proposed regulation. 

Type of Review; Extension ofa 
cwrently approved collection. 

Affected Public: Business or other for­
profit organization and Individuals. 

Estimated Number of Recordkeepers: 
1 ,000. 

Estimated Time Per Recordkeeper: 1 
hour. 

Estimated Total Annual Burden 
Recordkeeping Hours: 1 ,000. 

The following paragraph appHes to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to , a coHecl:ion of information 
unless the collection of information 
disp]ays a valid 0MB contra] number. 
Books or records re]ating to a collection 
of information must be retained as long 

as their contents may become material 
in the administration of any internal 
revenue Jaw. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U .S.C. 6103. 

Request for Comments 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for 0MB 
approval. All comments wiH become a 
matter of pubHc record. Comments are 
invited on: (a) Whether the co11ection of 
information is necessary for the proper 
performance of the functions of the 
agency, induding whether the 
information shall have practical utiJity; 
(b) the accuracy of the agency's: estimate 
of the burden ofthe collection of 
information; (c) ways to enhance th.e 
quality, utility, and clarity of the 
information to be conected; {d) ways to 
minimize the burden of the co]]ection of 
information on :respondents, including 
through the use of automated collection 
techniques or other forms of information 
technoJogy; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: November 3, 2004. 

Carol Savage, 
Management and Program Analyst. 
[FR Doc. 114-25126 Filed 11- 10--04; 8:45 em) 

81..UtG CODE 4830-01~ 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

[INTI.~5] 

Proposed Collection; Comment 
Request for Regulation Project 

AGENCY: InteroaJ Revenue Service (ffiS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUIIIIARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the genera] public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/ or continuing information 
co]]ections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning an 
existing finaJ regulation, JNTL-D-95 (TD 
8702) , Certain Transfers of Domestic 
Stock or Securities by U.S. Persons: to 
Foreign Corporations(§ 1.367(a)-3). 
DATES: Written comments shouJd be 
received on or before January 11, 2005 
to be assured of consideration. 
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If the notice contains false or 
mi1Jeadlng information, lhc oxcmplion 
Is void ab initio. Petitions to revoke tho 
exemption under 40 U.S.C. 10502{dl 
may be liled at any limo. Tho ming of 
a petition to r11voko will not 
automatically 11ay the effocllveneu of 
!ho !'MmpJion. Petition, rgr ,Illy mu,t 
be filed no later than May 11. 2012 {al 
IDlllt 7 days before the exemption 
become■ effective). 

An original and 10 copies of all 
pleadings, referring lo Docket No. FD 
35616. must be filed with the Surface 
Transportation Board, 305 E Street SW .. 
Washington, OC 20423-0001. In 
addition one copy of each pleading 
mu1t be served on Michael J. Barron, Jr .. 
Fletcher & Sippel LLC, 20 North Wacker 
Drive. Suite 920, Chicago, IL 60606. 

Board decisions and notlce11 are 
available on our Wob site al 
"WWW.STB.DOT.GOV." 

By Ibo Boord, Rathol 0. Campboll. 
Dtroaor. omai or Proooodlng,. 

Ooddod: April JO, 2012. 
JlllnyH.-zlg, 
Claa.ranc:o Dart. 

(F'R Doc. ZOL?-IOl20 Filed 5-3-1.2: 8:45 am) 

a.uNG C0IDE ell-01-4' 

DEPARTIIENTOFTRANSPORTATION 

surr- T,-por1a11on Board 

[DoctootNo.FD:16617) 

Pl ogt 111 tu. Rall, lncorponlad-ueN 
and Qf.-■Jloo Exemptlon--R■JJ Line of 
Union P■clllc Rellro■d Company 

Under 49 CFR 1011.7{a){2)(x){A), tho 
Director of tho Office of Proceeding, 
(Director) is dolagntod lho outhority lo 
determine whether to bsuo not!CM or 
oxomption undar 40 U.S.C. 10502 for 
Jaasc and OP"ralion tronaoclion• under 
40 U.S.C. 10002. However, Ibo Board 
reserves lo itself the considoration and 
di•position of all mailers involving 
issues or general transportation 
importana,. 49 CFR 1011.2{a){6), 
Accordingly. the Board revokes the 
delegation lo the Director with respect 
to issuance of the notice of exemption 
for lease and operation of the rail line 
at wue in this case, The Board 
determines thot this notice of exemption 
should be issued. and does so here, 

Progressive Rail, lncorpomled (PGR), 
a ODJS Ill mil carrier. hos flied a veriflod 
notice of exemption undar 40 CPR 
llS0.41 to lease from Union Pacific 
Railroad Company (UP) and operate a 
37.3-milo lino or railroad bolwo'1n 
milopDII 40.00 ot or near Camaron and 
milepo.sl 11.70 nt or nBar Norma, in 
Barron and Chippewa Counties. Wu.. 
(the Line). According lo PGR, PGR and 

UP have entered into o new Lease 
Agreement {Agrnomenl) for PCR to lease 
the Lino from UP.1 The term of the Jaasc 
Is 30 year■, 

Al n,quirod at 40 CFR 1150.43(h). 
PCR bu d isclosed that tho Agrl!Mlont 
contains an inlerch.ongc commitment in 
tho form or an adjuslmanl in tho amount 
of mnt payoblo in ooch year, d•P"nding 
on the percentage of lolal traffic 
tranaported over the Line that is 
interchanged with UP in that year. 2 

Attached lo PGR's notice of exemption 
is the verified statement of David 
Fellon. President of PGR PGR slates 
that a relatively hig;h percentnge of 
traffic interchanged with UP would 
result in a relatively low amount of rent. 
and vice versa, According lo PGR. ii 
believes tbot ll con substantially g,uw 
iLB outbound Lrnffic lf II is oble to make 
1ignilicanl Improvements lo the Lino, 
PCR 1tato1 that the Interchange 
commitment will onoble ii to make 
'"major r11nownl• of mnin track,. 
aidetracka, and bridges. and to con,truct 
a number or new •idings and yord tmcka 
to enable 1taging of railcar■ for loading 
and to achieve efficiencies in railcar 
switching,'" to the benefit orlhe 
shipping public. PGR also states that (1) 
although there is o Canadian Notional 
Railway Company (CN) line al Cameron. 
the CN line is officially oul of service 
and would require extensive 
rehohililotion lo be made operable, and 
(2) there iJ, a CN Jin.a al Chippewa Falls, 
but the Line does nol extend to 
Chippewa Fnlls. 

PGR certifies Lhul Its projected annual 
revanues ns a result of thb transaction 
will not r111uit in PCR becoming a Clas, 
l or CJDJS II rail carrior, PCR further 
certifies lhal Hs projectad annual 
revenue■ will not exceed S5 million. 

Tha earliest lho transaction can be 
consummatod Is May 18, 2012, tho 
effective dnte of tho exemption (30 days 
after the axomption waa lllod). 

If the verified notice contains false or 
misleading information, the exemption 
is void ab iniUo. Petitions lo revoke the 
exemption under 49 U.S.C. 10S02{d) 
may be filed al any time, The fil_ing of 
a petition lo revoke· will not 
automatically slay the effectiveness of 
the exemption. Stay petitions mus1 be 
filed no later than Moy 11 . 2012 {al least 

• PCM prnlou,ly obt11l:nod llll • xt1mpUon lo 1004 
tu ....., and op11r111e 1ho Lim,. Soo ~mnl ,w RoJJ .. 
Inc..-~ Ir OSMtatlon ltxamptlon-Hall U,-of 
Union Pae, R.H •• J,'D 3410 7 tSTIJ •rvod ()Q. 29. 
2004). Th• naw lr111J41 for whleh an exem1••na ts 
10U3hl In thll prar:ol>dlng wm replac:e the JAMO ror 
wb.ich the prlar ex19.mp1lon w,u obt.alnod. 

•Conc.1u,..nrly with 111, verified notico of 
tWepdon, PCR h1u moo under MW, pursuan..t '° 
◄Q O'R 11so.-1:t(b)(1)(U), a oonfidand.aJ. mmpl .. 
vwn:ioa. of I.be Ag:metrumL 

7 dnys before the exemption becomes 
offective), 

An or!glnol ond 10 co pico of all 
pJ.,.dlngs. roforrlng to Docket No. ~1) 
35617. must be flied with tho Surface 
Tronsportotion Board. 305 E Sln,et SW,, 
Wuhington, DC 20423--0001. In 
nddHion, ona ~opy or Md! plO!lding 
mw:t be sorvod on Thomas F. 
McFarland, Thomna F. McFarland. P.C., 
208 South LaSalle Streat. Suite 1800, 
Chicago, fL 60604-1112. 

Boa.rd decisions and notices are 
available on our Web site at 
..www.stb.dot.gov. •• 

11 is ordered: 
l, The delegation of authority lo the 

Director or the Office of Proceedings 
under 49 CFR 1011.7{o){ZJ{x){A) to 
determine whether to iuuo o notice of 
exemption In this proceeding i• 
revoked. 

2. This decision 11 offoc1ivo on the 
date of service, 

Oo<l!dod: May 1. 2012. 
By the Boord. Chairman Elliott. Vice 

Chairman Mulvey, and Commiuionor 
Bogemnn. Vico Chainrum Mulvey 
dllsented with a separate expression. 
Vico Chairman Mulvey. diuenting: 

I disngree with Lhe Board's decision to 
allow a trnnsaction containing a 
significant interchange commitment to 
be processed under the Board's cl8'1S 
exemption procedures at 49 CFR part 
1150, 1n general, the Board should be 
carefully scrutinizing Lransactions that 
include inlerchnnge commitments 
before deciding whether to permit them 
lo J10 Into effect. 

The notice In this porticuw CaJe does 
not nllow mo to conclude 1ummorily­
without any oxomlnalion-1ba1 the lease 
is con,lstent wllh the public lntOf'Olt. 40 
U.S.C, 10002(c). The notice nuort• thot 
ther11 r11aliy ore no competitive 
interclumgo op tion• for PGR becawe tho 
CN line that connoci.110 tho Line is not 
oparatioDI1l. Yol, disregarding thiJ 
claimed reality, the Jeue nonetheless 
cont:ai.ns an interchange commitment 
with substantial economic rewards for 
PGR if it interchanges with UP. One bas 
to wonder why such an economic 
incentive is necessary if there is little 
chance that PGR would interchange 
with CN in mv evenl. The lease lerm is 
30 years, which is far longer than 10me 
other recen t tranaaclion.1 involving 
paper borriel'll, See e.g .. Middlmown 8' 
New Jersey R.R.-Loose IT Operorion 
Exemption-Norfolk S. Ry .. FD 35412 
(STB served Sept. 23, 2011) (10-year 
Jonao term), Moreover, we do not know 
how many 1hlppars will be afToctod, 
what volume of traffic will be a!Tactod, 
or wbelhor CN hos pinna to n,hnhilitate 
its connecting line. Nor do we know 
whether the 2004 lenJO lhnt PGR and UP 



[Federal Register Volume 77, Number 87 (Friday, May 4, 2012)]
[Notices]
[Pages 26604-26605]
From the Federal Register Online via the Government Publishing Office [www.gpo.gov]
[FR Doc No: 2012-10813]

-----------------------------------------------------------------------

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

[Docket No. FD 35617]

Progressive Rail, Incorporated--Lease and Operation Exemption--
Rail Line of Union Pacific Railroad Company

    Under 49 CFR 1011.7(a)(2)(x)(A), the Director of the Office of 
Proceedings (Director) is delegated the authority to determine whether 
to issue notices of exemption under 49 U.S.C. 10502 for lease and 
operation transactions under 49 U.S.C. 10902. However, the Board 
reserves to itself the consideration and disposition of all matters 
involving issues of general transportation importance. 49 CFR 
1011.2(a)(6). Accordingly, the Board revokes the delegation to the 
Director with respect to issuance of the notice of exemption for lease 
and operation of the rail line at issue in this case. The Board 
determines that this notice of exemption should be issued, and does so 
here.
    Progressive Rail, Incorporated (PGR), a Class III rail carrier, has 
filed a verified notice of exemption under 49 CFR 1150.41 to lease from 
Union Pacific Railroad Company (UP) and operate a 37.3-mile line of 
railroad between milepost 49.00 at or near Cameron and milepost 11.70 
at or near Norma, in Barron and Chippewa Counties, Wis. (the Line). 
According to PGR, PGR and UP have entered into a new Lease Agreement 
(Agreement) for PGR to lease the Line from UP.\1\ The term of the lease 
is 30 years.
---------------------------------------------------------------------------

    \1\ PGR previously obtained an exemption in 2004 to lease and 
operate the Line. See Progressive Rail, Inc.--Lease & Operation 
Exemption--Rail Line of Union Pac. R.R., FD 34597 (STB served Oct. 
29, 2004). The new lease for which an exemption is sought in this 
proceeding will replace the lease for which the prior exemption was 
obtained.
---------------------------------------------------------------------------

    As required at 49 CFR 1150.43(h), PGR has disclosed that the 
Agreement contains an interchange commitment in the form of an 
adjustment in the amount of rent payable in each year, depending on the 
percentage of total traffic transported over the Line that is 
interchanged with UP in that year.\2\ Attached to PGR's notice of 
exemption is the verified statement of David Fellon, President of PGR. 
PGR states that a relatively high percentage of traffic interchanged 
with UP would result in a relatively low amount of rent, and vice 
versa. According to PGR, it believes that it can substantially grow its 
outbound traffic if it is able to make significant improvements to the 
Line. PGR states that the interchange commitment will enable it to make 
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``major renewals of main tracks, sidetracks, and bridges, and to 
construct a number of new sidings and yard tracks to enable staging of 
railcars for loading and to achieve efficiencies in railcar 
switching,'' to the benefit of the shipping public. PGR also states 
that (1) although there is a Canadian National Railway Company (CN) 
line at Cameron, the CN line is officially out of service and would 
require extensive rehabilitation to be made operable, and (2) there is 
a CN line at Chippewa Falls, but the Line does not extend to Chippewa 
Falls.
---------------------------------------------------------------------------

    \2\ Concurrently with its verified notice of exemption, PGR has 
filed under seal, pursuant to 49 CFR 1150.43(h)(1)(ii), a 
confidential, complete version of the Agreement.
---------------------------------------------------------------------------

    PGR certifies that its projected annual revenues as a result of 
this transaction will not result in PGR becoming a Class I or Class II 
rail carrier. PGR further certifies that its projected annual revenues 
will not exceed $5 million.
    The earliest the transaction can be consummated is May 18, 2012, 
the effective date of the exemption (30 days after the exemption was 
filed).
    If the verified notice contains false or misleading information, 
the exemption is void ab initio. Petitions to revoke the exemption 
under 49 U.S.C. 10502(d) may be filed at any time. The filing of a 
petition to revoke will not automatically stay the effectiveness of the 
exemption. Stay petitions must be filed no later than May 11, 2012 (at 
least 7 days before the exemption becomes effective).
    An original and 10 copies of all pleadings, referring to Docket No. 
FD 35617, must be filed with the Surface Transportation Board, 395 E 
Street SW., Washington, DC 20423-0001. In addition, one copy of each 
pleading must be served on Thomas F. McFarland, Thomas F. McFarland, 
P.C., 208 South LaSalle Street, Suite 1890, Chicago, IL 60604-1112.
    Board decisions and notices are available on our Web site at 
``www.stb.dot.gov.''
    It is ordered:
    1. The delegation of authority to the Director of the Office of 
Proceedings under 49 CFR 1011.7(a)(2)(x)(A) to determine whether to 
issue a notice of exemption in this proceeding is revoked.
    2. This decision is effective on the date of service.
    Decided: May 1, 2012.
    By the Board, Chairman Elliott, Vice Chairman Mulvey, and 
Commissioner Begeman. Vice Chairman Mulvey dissented with a separate 
expression.
Vice Chairman Mulvey, dissenting:
    I disagree with the Board's decision to allow a transaction 
containing a significant interchange commitment to be processed under 
the Board's class exemption procedures at 49 CFR part 1150. In general, 
the Board should be carefully scrutinizing transactions that include 
interchange commitments before deciding whether to permit them to go 
into effect.
    The notice in this particular case does not allow me to conclude 
summarily--without any examination--that the lease is consistent with 
the public interest. 49 U.S.C. 10902(c). The notice asserts that there 
really are no competitive interchange options for PGR because the CN 
line that connects to the Line is not operational. Yet, disregarding 
this claimed reality, the lease nonetheless contains an interchange 
commitment with substantial economic rewards for PGR if it interchanges 
with UP. One has to wonder why such an economic incentive is necessary 
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if there is little chance that PGR would interchange with CN in any 
event. The lease term is 30 years, which is far longer than some other 
recent transactions involving paper barriers. See e.g., Middletown & 
New Jersey R.R.--Lease & Operation Exemption--Norfolk S. Ry., FD 35412 
(STB served Sept. 23, 2011) (10-year lease term). Moreover, we do not 
know how many shippers will be affected, what volume of traffic will be 
affected, or whether CN has plans to rehabilitate its connecting line. 
Nor do we know whether the 2004 lease that PGR and UP

[[Page 26605]]

are currently operating under also included an interchange commitment 
and, if it did not, why such a provision became necessary eight years 
later.
    The Board needs to take a close look at long-term leases that have 
the potential to control the competitive environment for shippers--thus 
affecting rates and service--for years to come. At a time of far 
different economic circumstances in the railroad industry, our 
predecessor agency, the Interstate Commerce Commission, approved long-
term leases and sales involving interchange commitments with little or 
no analysis. Years later, the Board is still grappling with the 
economic and competitive consequences of those transactions.

Jeffrey Herzig,
Clearance Clerk.
[FR Doc. 2012-10813 Filed 5-3-12; 8:45 am]
BILLING CODE 4915-01-P
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Abandonm,,nl Portion Goshen Branch 
a.,,,_,,, Firth Ir Ammon, in Bingham Ir 
BonnlWille Count/as. Idaho, 360 I.C,C. 
01 (10711). To oddn,u whether Ibis 
condition odequntoly prolocts affected 
employees, a petition for pnrtinl 
revocation under 40 U.S.C. 10502(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance (OFA) bas been received, this 
exemption will be effective on August 
24, 2012, unless stayed pending 
mconside,..tion. Petitions to stay that do 
not Involve en,·ironmentol issues, 1 

formal oxp,.,.sloru or inlonl to file an 
OFA under 40 CFR 1152,27(c)(2).' and 
trail = !rail banking roquost• undor 40 
CFR 1152.20 mu1t bo filed by Augmt 6, 
2012. Petitioru to reopen or mquosts for 
public use conditions under 40 CFR 
1152.28 > must be filed by August 14, 
2012, with the Snrface Transportation 
Board, 395 E Street SW., Wosbingtoo, 
0C 20423--0001. 

A copy of eny petition filed with the 
Board should be sent to BNSF's 
representative: Karl Morell, Of Counsel. 
Ball Jftllilt LlJ', Suite 226, 656 Fifteenth 
Slreel NW .. Wosblngton, DC 20005. 

If the verified notice contains false or 
mi.sloodlng information, tho oxomptlon 
is void ob inilio. 

BNSP has filod n combined 
environmental and historic report that 
addresses the olfocts, if nny, of tho 
abandonment on the environment and 
historic resources. DEA will is.sue an 
environmental assessment (EA) by July 
30, 20U. Interested persons may obtain 
a copy of the EA by writing lo OEA 
(Room 1100. Surface Transportation 
Board, Washington, DC 20423--0001) or 
by calling OEA al (202) 245--0305, 
Assi1tancc for the hearing lmpeirod Is 
available through the Federal 
Information Refay Service nt 1-800-
877-8339. Comments on environmental 
and historic preservation matters musl 

'Th Bo.ard will gtllflJ :a stay tr an Inform.ad 
dedsian (IQ evima.mnlaJ iHUBll (whether n.iM,d 
by a putJ or by the Board's Office or En\irontru1ru.al 
Analysis (OEAJ in iu independe-rn tm•estigation) 
annoc be m:tide be.fore- the examptioo's efll!cth--e 
~ See £u,mption of Out-ofServ. Roil lines. s 
LCC.Zd l -n ( l989l. AnX mquesl fo, a stay should 
be 61ed as soon~ possible so th111 lb.e Bo.rd may 
tab appropriate illClion before the exemption'• 
effectindate. 

J: f.ach OfA mwl belMXOmpanlf!dby lbe 611.ng 
[N, wtdth bcummlly HI.al Sl,500. See4V CFR 
1002.J (~U), 

, 9NSf aw .. tb.11 lb. abllndu111no111 wlJI bdUtae• 
LACMT A' t • trw 10 cc:,nairuct and 1.11>111ra1• th• 
CnaituwfLAX Traru.11 Corridor Prolc11:1 tProJoc:t). • 
Iii.tu tall line 1b:u wt. II blsi:ln :11 thl► Mntro CnNtn 
Uno nu, tlwt exls1lng Avl'lulan/LAX , 1a1lnn and 
and on Cnruhaw BouJewrd 1111 thJ1 Metm 
Expoaidon Up.I lb.II Line. Al ll fBJUlt. BNSF ltalel 
that the lin. is Mt .n-aibblo (Of public purpose,; 
other thm the Pro;ocl. 

be liled within 15 dnys ofter the EA 
bocomos available to tho public. 

llnvironmental, hi~toric pn,14rVation. 
public use, or trail use/rail banking 
conditions will be impo,ed, whBro 
appropri.nle, in a subsoquent decision. 

Pumtant to the provisions of 411 CFR 
1152.29(e)(2), BNSF shall file a notice of 
consummntion with the Board to signify 
that it bas exercised the authority 
grunted and fully abandoned the line. If 
consummation has not been elfocted by 
BNSF's filing of a notice of 
consummotion by Ju.ly 26, 2013, and 
there are no legal or regulatory barriers 
to consummntlon, tho nuthority to 
abandon will outomollcally expire. 

Board dociaio111 ond nolic•• ore 
available on our Web site al 
" WWW,STB.DOT.GOV," 

o.cidad: luly 10, 2012. 
Dy the Doenl. Raohnl. D, Campbell. 

Diredor, Office or Proceedings. 
o..riclt A. Gudrun-, 

Oeom.nce Cleric.. 
f}'R Ox. 2012-11152 FOed 7- 24- 12: &:45 .tml 
-..UC c:ooe .. l-01-f' 

DEPARTMENT OF TRANSPORTATlON 

IUrflGt T11ntporlltlon IOINI 
[Docloll No, All 1101 X]I 

Ploglwlw Rall, lncor~ 
011 c Dnllnuance of Setvlca 
Eltempllo~n Barron County, WI 

On July 5. 2012 Progressive Rail. 
Incorporated (PGR) and Wisconsin 
Central Ltd. (WCL) (collectively, 
Petitioners) filed with the Board a 
petition under4D U.S.C, 10502 for 
exemption from the provisions of 49 
U.S,C. 101J0J to discontinue rail service 
provided by PGR over approximately 
23.97 miles of rail lino in &rron 
County, Wis. (the Llnos), consisting of: 
(1116.02 mil•• of rail lino between 
milepost 80.88 nt or near Almena and 
milepost 117.80 nt or ·noar Cameron. and 
(2) 7.05 miles of rail lino between 
milepost 49.0 al or near Cameron and 
milepost 56.05 ot or .near Rice Lal<e. The 
Lines are owned by WCL and have been 
operated by PGR since 2004 uniler lease 
from \\ICJ., 1 WCL in l ends to resume 
operating the Lines i tscif. The Llnes 
tnverse U.S. Postal Service Zip Codes 
54805, 54812, 54822, and 54868, The 
Lines include the stotlons of Almena 
IMP 81.0), Poskin (MP 85.4), &rron (MP 
01 .10). Cameron (MP 06.1). and Rice 
Lake (MP 56.0S), 

•SM!~ Roil, lnc,-1.MR • Opemtion 
Eumptian-RaH Lines of Wi.v. Ct!nl., Ud.. Fl) S4600 
fSTBsen-edNov. 12. 2004.). 

WCL stotos that lho Lln,,. do not 
contnin any ledorally granted rights-a.I• 
way, Any documontatlon In Pelitioners' 
possession will be mado available 
promptly to those roquo1ting iL 

Tho interest ofrailroad employees 
will be protected by the conditions set 
forth in Oregon Short Line Railroad­
Abandonment Portion Goshen Bnmch 
8ern1'en Firth Ir Ammon. in Bingham Ir 
Bonneville Counties, Idaho. 360 lC.C. 
91 (1079). 

By issuance of this notice, the Boord 
i.s instituting on exemption proceeding 
pursuant to 40 U.S.C. 10502(b). A final 
doci,ion will bo issued by October 23, 
2012. 

Any offer or financial 85Si.stanco 
(Of A) under 40 CPR I 152.27(b)(2) to 
.subs.idi.ze continued rail service will be 
due no later lhnn t 0 days after service 
of a decision granting the petition for 
exemption. Each offer must be 
aa:omponied by a Sl,500 filing (ee. See 
49 CFR 1002,2(1](25).• 

All filings in response to this notice 
must refer lo Docket No. AB 1 J0lX aod 
must be sent to: (1) Surface 
Transportation Board, 395 E Sln>et SW .. 
Wuhington, DC 20423--0001. end 12) 
David A. Hirsh, Horklns Cunnlnsham 
U .P. 1700 K Street NW .. Suite 400. 
Washington, DC 20006-3804. Replies to 
tho petition are duo on or before Augu•t 
20, 2012. 

Persons sookins further information 
concerning discontinuance procedures 
may contact the Board's Office of Public 
Assistance, Governmental Affalrs. end 
Compliance at (202) 245--0238 or refer 
to the full abandonmect and 
discontinuance regulations al 49 CFR 
part 1162. Questions concerning 
environmentol issues may be direcied to 
the Board'• Office of Environmental 
Analy;is (OEA) ol (202) 245--0305. 
Auistanoo for tho hooring Impaired i.s 
available lhroullh tho Federal 
lnfonnation Rofay Servia, (FlRS) al 
1-800-877-8330. 

Board d ecisions and notices are 
available on our Web site at 
"www.stb.dot.gov." 

o.cided: July 19. 2012. Dy lhe Board. 
Rachel 0 . Campbell, Di.rector, Office of 
Proceedln8, . 
Darlc:.k A. Gardner. 
Oeo.ru.nce Clerk. 
IFR Due. 2on- u11211 F'ilud 7-n -n : e:u aml 
........ cooe i1t1M1_. 

' I.au,• 1hb la a dl,cun1Jauaft0t ptaCNicUng and 
titu ian atxanclonmonl J)tocetdl~. u-all m.lrall 
hl:nllng a.nd pubUc WIit cundilJOIU arena. 
~pmpd.11111. SlmHa.rly, no Mwimnmerml m bhaorlc 
document1tlion ll mquJmd un.det 49 CFR 
1105.fi(cKZl and 1105.9. 
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