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The Application includes rail and truck diversions for traffic movements that must traverse 
longer railroad routes and often require use of another carrier’s rail facilities (trackage or 
haulage), adding costs and further disadvantages. Additionally, the Application includes rail and 
truck diversions that can be served by CP or KCS alone and are therefore achievable without the 
Transaction. Examples of such rail and truck diversions are provided in Sections I and II, 
respectively.  
 
The competitively significant elements of CPKCS post-Transaction service quality compared to 
those of other carriers, including route miles and cycle times, were requested by CSXT.1 
Applicants did not produce sufficient documents to compare cycle times between applicants and 
potentially competitive carriers.2 See Section II.D for select interrogatory responses by the 
Applicants. 

I. RAIL DIVERSIONS  

As shown in Figure 1, the Application estimates that there are {{ }} annual carloads, the 
majority of which are intermodal containers. These units are expected to divert each year from 
existing routes to CPKCS as a result of the CPKCS combination.3 For this reason the Application 
refers to rail (and truck) to rail diversions as existing traffic diversions.4 In total, the {{ } 
carloads estimated by Applicants face route disadvantages as compared to competitors or are 
achievable without the transaction, accounting for {{ }} percent of the {{ }} rail 
diversions assumed in the Application. This is shown in Figure 2 below. 

 
1 CP and KCS Joint Supplemental Responses and Objections to CSXT’s Second Set of Requests at 

Response to Interrogatory, February 18, 2022, No. 26, 29, 43. 
2 In relation to Dr. Majure’s conclusion that the Transaction will enhance competition through vertical 

effects, CSXT requested documents or analyses regarding “the competitively significant elements of KCS [and 
CPKC post-Transaction] service quality compared to those of other carriers, including route miles and cycle 
times”. The response was that Applicants do “not have responsive documents” and “do not have additional 
non-privileged responsive documents”. See CP and KCS Joint Supplemental Responses and Objections to CSXT’s 
Second Set of Requests at Response to Interrogatory, January 10, 2022, No. 21 (c) and (d). 

3 See Brown/Zebrowski V.S. ¶ 6. 
4 See Application, Vol. 1, p. 21.  
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Figure 1: Reproduction of Table 1 in Brown/Zebrowski V.S.5  

{ } 

The Application claims ${{ }} million in incremental profits on those {{ }} annual 
railcar diversions.6 After accounting for disadvantaged routes and diversions that are achievable 
without the transaction, corrected claims total {{ }} carloads/units resulting in incremental 
profits of ${{ }} million, as shown in Figure 2 below. The disadvantaged diversions 
comprising the longer routes summarized at Figure 2 are presented in Sections B-D. Section E 
presents rail diversions that are achievable without the Transaction. Section F identifies 
deficiencies in Applicants’ diversion estimation methodology. 

 
5 See Brown/Zebrowski V.S. ¶ 6. 
6 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Summary of Claimed Benefits”. 
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Figure 4: Maps of Principal KCS Yard Locations9 

 

Figure 5: Maps of Principal CP Yard Locations10 

 

 
9 See Operating Plan, Appendix B, page 36 
10 See Operating Plan, Appendix B, page 35 
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Maps and mileage tables at Figures 6-12 below compare UP, CN, BNSF-KCS and CPKCS route 
differences between Chicago, IL and major gateway areas.  

Mexico (through Laredo, TX) to or from Chicago, IL: Applicants’ rail diversion from Laredo, 
TX to or from Chicago, IL will be made to traverse the CPKCS network in a longer route for 
traffic to or from Mexico. The map at Figure 6 from Laredo, TX to Chicago, IL shows the longer 
route with the CPKCS (blue) being 1,710 miles compared with UP’s more direct, customary 
route that spans 1,390 miles (orange). These claimed rail diversions result in ${{ }} million 
of Incremental Revenue, { }} diverted carloads/units and ${{ }} million of 
Incremental Profits (Incremental Revenue minus Incremental Costs).18  

Figure 6: Comparison of UP and CPKCS Routes to/from Laredo, TX and Chicago, IL19 

 

Texas to or from Chicago, IL: As shown below in Figures 7 and 8, Applicants’ rail diversion 
from Texas to or from Chicago, IL will be made to traverse the CPKCS network in a longer 

 
18 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Mileage Table”. 
19 Map from PC Miler. Laredo, TX to Chicago, IL route with UP was confirmed by checking miles 

reported in the 2019 CWS. 
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Figure 8: Mileage Table For Comparison of UP, BNSF and CPKCS Routes Between 
Dallas, TX and Chicago, IL22 

 

 

In addition, the Applicants claim that customer benefits from the Transaction include a (1) new, 
third single-line connection between the U.S. Midwest and Texas/Mexico, and (2) a new, direct 
link between U.S. Midwest / Canada to Gulf Coast / Mexico.23  The Applicants’ competition 
analysis focuses on the limited potential of overlap and does not demonstrate enhanced 
competition.24 An economic analysis could have been completed to evaluate whether CPKCS 
could effectively compete based on price (including with the claimed 5% rate discount25) and 
service quality. However, such an analysis was not proffered by Applicants. 

Further, the Applicants’ diversion analysis has largely unsupported assumptions and assumes 
that a 5% railroad rate reduction will only apply to existing railroad traffic diverted carloads 
where single line service already exists.26 Intermodal movements between Chicago and Dallas, 
where CPKCS has a significant mileage disadvantage, comprise most of this traffic.27 Applicants 
confirmed that rate reductions were not applied to truck or growth carloads.28 Further, a 5% 
railroad rate reduction can readily be matched by its competitors.29     

Louisiana to or from Chicago, IL: As shown in Figures 9 and 10, Applicants’ rail diversion 
from Louisiana to or from Chicago, IL will be made to traverse the CPKCS network in a longer 
route for traffic to or from the Gulf Coast. The map at Figure 9 from New Orleans, LA to 
Chicago, IL shows the longer route with the CPKCS (blue) being 1,376 miles compared with 
CN’s more direct, customary route that spans 940 miles (orange). The map at Figure 9 from 
Baton Rouge, LA to Chicago, IL shows the longer route with the CPKCS (blue) being 1,295 
miles compared with CN’s more direct, customary route that spans 930 miles (orange). The map 

 
22 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Mileage Table”. 
23 See App. Vol. 1 page 196. 
24 See Majure V.S. ¶ 12. 
25 See Brown/Zebrowski V.S. ¶ 32. 
26 FD 36500, “Joint Responses and Objections to CSXT's Second Set of Requests” at Response to IR No. 

50. Therefore, the vast majority of estimated diversions do not include any rate decrease whatsoever, and therefore 
no savings for shippers as a result of the merger.   

27 See Brown and Zebrowski WP “HC-8 – Diversion Identification at tab “Results” 
28 FD 36500, “Joint Responses and Objections to CSXT's Second Set of Requests” at Response to IR No. 

50. 
29 Moreover, the competitive bid process that exists transcends gateways. For example, companies that 

have multiple locations may seek bids from a carrier that can offer services to many locations at an overall lower 
cost. That is to say that a 5% discount on a single gateway may not be attractive enough for a customer to switch.   
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at Figure 9 from Lake Charles, LA to Chicago, IL shows the longer route with the CPKCS (blue) 
being 1,247 miles compared with UP’s more direct, customary route that spans 1,018 miles (red). 
The map at Figure 9 from Shreveport, LA to Chicago, IL shows the longer route with the 
CPKCS (blue) being 1,059 miles compared with UP’s more direct, customary route that spans 
891 miles (purple). These claimed rail diversions result in ${ } million of Incremental 
Revenue, { }} diverted carloads/units and ${ }} million of Incremental Profits 
(Incremental Revenue minus Incremental Costs).30  

Figure 9: Comparison of CN, UP and CPKCS Routes Between Louisiana and Chicago, IL31 

 

 
30 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Appendix Figures”. 
31 Map from PC Miler. 
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Figure 11: Comparison of CN, BNSF-KCS and CPKCS Routes Between Mississippi and 
Chicago, IL34 

 

 

Figure 12: Mileage Table For Comparison of UP and CPKCS Routes Between Mississippi 
and Chicago, IL35 

 

 
34 Map from PC Miler. 
35 See Carey ‘HC-Summary of Corrected Claims.xlsm’ at tab “Mileage Table”. 
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C. Applicants’ Mileage Disadvantaged, Existing Rail Diversions from the 
Northern Midwest (Minneapolis, Wisconsin, North and South Dakotas and Iowa) to 
South of Kansas City, MO 

The Application assumes diversion carloads and revenues from traffic moving south of Kansas 
City, MO to or from Minneapolis, Wisconsin, North and South Dakotas and Iowa which will be 
made to traverse the CPKCS network in a longer route.  Mileage disadvantaged diversions that 
originate or terminate in the U.S and move to or from Minneapolis, Wisconsin, North and South 
Dakotas and Iowa comprise a substantial amount ({ }} carloads) of the Applicants’ 
existing rail diversions ({{ }} carloads).36 

 

Maps and mileage tables at Figures 13-19 below compare UP, BNSF, CN-BNSF, UP-BNSF, 
WSOR-BNSF and CPKCS route differences between the Northern Midwest and locations south 
of Kansas City, MO.  

Minnesota: Applicants’ rail diversion in Minnesota will be made to traverse the CPKCS 
network in a longer route for traffic moving south of Kansas City, MO. The map at Figure 13 
from Noyes, MN to Kansas City, MO shows the longer route with the CPKCS (blue) being 1,048 
miles compared with BNSF’s more direct, customary route that spans 892 miles (purple). The 
map at Figure 13 from Minneapolis, MN to Kansas City, MO shows the longer route with the 
CPKCS (blue) being 660 miles compared with UP’s more direct, customary route that spans 483 
miles (orange).  

 
36 See Brown/Zebrowski V.S. ¶ 6. 
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Figure 13: Comparison of BNSF, UP and CPKCS Routes Between Minnesota and Kansas 
City, MO37 

 

Wisconsin: Applicants’ rail diversion in Wisconsin will be made to traverse the CPKCS network 
in a longer route for traffic moving south of Kansas City, MO. The map at Figure 14 from 
Superior, WI to Kansas City, MO shows the longer route with the CPKCS (blue) being 804 miles 
compared with UP’s more direct, customary route that spans 626 miles (orange). The map at 
Figure 14 from Milwaukee, WI to Kansas City, MO shows the longer route with the CPKCS 
(blue) being 648 miles compared with WSOR-BNSF’s more direct, customary route that spans 
557 miles (purple).  

 
37 Map from PC Miler. 
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Figure 14: Comparison of UP, BNSF-WSOR and CPKCS Routes Between Wisconsin and 
Kansas City, MO38 

 

Iowa: Applicants’ rail diversion in Iowa will be made to traverse CP’s network in a longer route 
for traffic moving south of Kansas City, MO. The map below at Figure 15 from Hartley, IA to 
Kansas City, MO shows the longer route with CPKCS (blue) of 696 miles compared to 404 
miles with a more direct, customary route on UP (orange).  

The map at Figure 16 from Davenport, IA to Dallas, TX shows the longer route with the CPKCS 
(blue) being 1,073 miles compared with BNSF’s more direct, customary route that spans 915 
miles (purple). The map at Figure 16 from Davenport, IA to Houston, TX shows the longer route 
with the CPKCS (blue) being 1,163 miles compared with BNSF’s more direct, customary route 
that spans 1,081 miles (orange). The map at Figure 16 from Davenport, IA to Laredo, TX shows 
the longer route with the CPKCS (blue) being 1,533 miles compared with UP-BNSF’s more 
direct, customary route that spans 1,380 miles (purple). The map at Figure 16 from Davenport, 
IA to New Orleans, LA shows the longer route with the CPKCS (blue) being 1,185 miles 
compared with CN-BNSF’s more direct, customary route that spans 968 miles (purple).  The 

 
38 Map from PC Miler. 
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map at Figure 16 from Davenport, IA to Shreveport, LA shows the longer route with the CPKCS 
(blue) being 868 miles compared with BNSF’s more direct, customary route that spans 856 miles 
(orange).  

The map at Figure 17 from Davenport, IA to Jackson, MS shows the longer route with the 
CPKCS (blue) being 1,091 miles compared with CN-BNSF’s more direct, customary route that 
spans 826 miles (purple).    

Figure 15: Comparison of UP and CPKCS Routes Between Hartley, IA and Kansas City, 
MO39 

 

 
39 Map from PC Miler. 
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Figure 16: Comparison of BNSF, UP-BNSF and CPKCS Routes Between Davenport, IA 
and Texas40 

 

 
40 Map from PC Miler. 
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Figure 17: Comparison of CN-BNSF and CPKCS Routes Between Davenport, IA and 
Louisiana and Mississippi41 

 

 

 

North and South Dakotas: Applicants’ rail diversion in North Dakota and South Dakota will be 
made to traverse the CPKCS network in a longer route for traffic moving south of Kansas City, 

 
41 Map from PC Miler. 
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MO. The map at Figure 18 from Minot, ND to Kansas City, MO shows the longer route with the 
CPKCS (blue) being 1,129 miles compared with BNSF’s more direct, customary route that spans 
924 miles (orange). The map at Figure 18 from Bismarck, ND to Kansas City, MO shows the 
longer route with the CPKCS (blue) being 1,083 miles compared with BNSF’s more direct, 
customary route that spans 883 miles (purple). The map at Figure 18 from Aberdeen, SD to 
Kansas City, MO shows the longer route with the CPKCS (blue) being 960 miles compared with 
BNSF’s more direct, customary route that spans 725 miles (red). 

Figure 18: Comparison of BNSF and CPKCS Routes Between North and South Dakotas 
and Kansas City, MO42 

 

 
42 Map from PC Miler. 
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Figure 19: Mileage Table For Comparison of BNSF, UP, UP-BNSF, CN-BNSF, BNSF-
WSOR and CPKCS Routes Between Northern Midwest (Minneapolis, Wisconsin, Dakotas 

and Iowa) and Locations South of Kansas City, MO43 

 

These claimed rail diversions between the Northern Midwest and locations south of Kansas City, 
MO result in ${{ }} million of Incremental Revenue, {{ }} diverted carloads/units 
and ${{ }} million of Incremental Profits (Incremental Revenue minus Incremental Costs).44 

D. Applicants’ Mileage Disadvantaged, Existing Rail Diversions Through 
Jackson, MS to Eastern Canada 

The Application assumes diversion carloads and revenues from traffic currently moving to 
Eastern Canada through Jackson, MS on CN which will be made to traverse the CPKCS network 
in a longer route. Maps and mileage tables at Figures 20-21 below compare CN-KCS and 
CPKCS route differences to Eastern Canada.  

Through Jackson, MS to Eastern Canada: As shown in Figures 20 and 21, Applicants’ rail 
diversion of traffic currently moving through Jackson, MS from Texas, Louisiana and 
Mississippi to Eastern Canada will be made to traverse CP’s network in longer routes. The map 
at Figure X from Shreveport, LA to Montreal, PQ shows the longer route with the CPKCS (blue) 
being 1,915 miles compared with KCS-CN’s more direct, customary route that spans 1,741 miles 
(orange). The map at Figure 20 from Shreveport, LA to Thunder Bay, ON shows the longer route 
with the CPKCS (blue) being 2,081 miles compared with KCS-CN’s more direct, customary 
route that spans 1,795 miles (purple). The map at Figure 20 from Shreveport, LA to Toronto, ON 
shows the longer route with the CPKCS (blue) being 1,567 miles compared with KCS-CN’s 

 
43 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Mileage Table”. 
44 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Appendix Figures”. 
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more direct, customary route that spans 1,407 miles (orange). These claimed rail diversions 
result in ${{ }} million of Incremental Revenue, {{ } diverted carloads/units and 
${{ }} million of Incremental Profits (Incremental Revenue minus Incremental Costs).45 

Figure 20: Comparison of CN-KCS Routes (Through Jackson, MS) and CPKCS Routes to 
Eastern Canada46 

 

 
45 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Appendix Figures”. 
46 Map from PC Miler. 
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Figure 21: Mileage Table For Comparison of CN-KCS Routes (Through Jackson, MS) and 
CPKCS Routes to Eastern Canada47  

 

E. Applicants’ Existing Railroad Diversions That Are Achievable Without the 
Transaction 

Applicants include rail traffic movements between Mexico and Texas or Kansas City that could 
be provided today solely by KCS as an independent entity. Applicants also include traffic 
movements between Canada and Kansas City that could be provided today solely by CP as an 
independent entity. This can be seen at Figure 3 in Section I above. The pink lines on the map 
representing KCS span from Kansas City through Texas and Mexico. The grey lines on the map 
representing CP span throughout Canada to Kansas City.  
 
These claimed diversions with Kansas City, MO originations or terminations result in ${{ }} 
million of Incremental Revenue, }} diverted carloads/units and ${ }} million of 
Incremental Profits (Incremental Revenue minus Incremental Costs).48 
 

F. Insufficient Support for Applicants’ Assumed Diversion and Limited Rate 
Reductions  

Applicants’ diversion analysis has insufficient support and analytical rigor for the quantity of rail 
diversions they estimate and relies heavily on assumptions and qualitative assessments.49  Figure 
22 below shows Applicants’ starting point diversion assumptions.  

 
47 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Mileage Table”. 
48 See Carey HC-WP ‘HC-Summary of Corrected Claims.xlsm’ at tab “Appendix Figures”. 
49 See Brown/Zebrowski V.S. ¶ 34 -¶ 85 
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diversions of truck traffic to intermodal traffic because of CPKC improvements in intermodal 
offerings. Their diversion estimates rely upon an Intermodal Market Share Regression Equation 
reproduced below in Figure 24. This regression analysis began by examining the factors that 
influence the share of total susceptible movements that are handled in rail intermodal service by 
lane.74 The regression purports to identify and quantify the effect of all factors that influence the 
share of total movements in these lanes handled by rail intermodal.75   
 

Figure 24: Reproduction of Table in Mutén V.S.76 

 

This equation does not account for certain factors likely to be relevant to the rail intermodal 
share of traffic. For example, the analysis does not consider the relationship between trucking 
and rail costs, shipment cycle times, or the commodity of goods shipped. Applicants do not 
explain how other shortcomings, including those limitations the Mutén V.S. identifies, are 
overcome in the analysis.77 Applicants state that the regression analysis produces “curiously 
high” lane shares, and then introduces an arbitrary cap on those movements.78 While the 
Applicants’ specific statement regarding these overestimated lanes obscures their results, it is 
also clear that those specific results are relied upon in revenue estimates used later in the 
Application.79 Further, Applicants do not consider what the implications of their self-described 
“curious” results mean for the rest of the study. 80   

Dr. Mutén’s revenue estimates in turn rely upon an Intermodal Diversion Revenue Regression 
Equation, reproduced below in Figure 25 for reference, which purports to identify and quantify 
the observable characteristics that explain rate levels charged by railroads for intermodal traffic 
between BEAs.81  No explanation is provided why this regression equation accurately reflects 
the revenue to be earned on the diverted traffic. In fact, Applicants state that “[i]mportantly, 
this formula should not be used to predict the specific market rates that would be charged for 
any given movement or in any specific lane.”82 However, Applicants do just that when 
estimating the revenue they claim results in public benefits in the Application. 83 Further, and 

 
74 See Mutén V.S. ¶ 45. 
75 See Mutén V.S. ¶ 46. 
76 See Mutén V.S. ¶ 46. 
77 See Mutén V.S. ¶ 50 and ¶ 54. 
78 See Mutén V.S. ¶ 50. 
79 See Baranowski “FD 36500 – Work Paper – HC – URCS Phase III Calculation For Growth Traffic.xlsm” 

at tab “Volume and Revenue Results” and Mutén V.S. ¶ 54 and Appendix A. 
80 See Mutén V.S. ¶ 50. 
81 See App Vol. 2, Mutén V.S ¶53. 
82 See App Vol. 2, Mutén V.S. ¶54. 
83 See Mutén V.S. ¶ 54 and Appendix A. 
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