
UNION PACIFIC RAILROAD 

1400 Douglas Street, MS 1580 
Omaha, Nebraska 68179 

Whitney C. Larkin 
General Attorney 

Law Department 

P (346) 372-0844 

E wclarkin@up.com 

February 1, 2022 

Via E-Filing  

Ms. Cynthia T. Brown Chief, Section of Administration 

Office of Proceedings 

Surface Transportation Board 

395 E Street, SW  

Washington, D.C. 20024 

Re:  STB Docket No. FD 36579 

Union Pacific Railroad Company--Trackage Rights Exemption--BNSF Railway Company 

Dear Ms. Brown:  

Enclosed for filing in the above proceeding is an amended notice of exemption pursuant to the temporary 

trackage rights class exemption at 49 C.F.R. § 1180.2(d)(8).  The Temporary Trackage Rights Agreement 

is attached as Exhibit B in this filing and filed to replace the previously filed Exhibit 2 in the January 25, 

2022 filing. 

Please feel free to contact if you have any questions.  

Sincerely,  

/s/ Whitney Larkin 

Whitney Larkin 
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Dated:  February 1, 2022



BEFORE THE  
SURFACE TRANSPORTATION BOARD 

____________________ 

DOCKET NO. FD 36579 
____________________ 

UNION PACIFIC RAILROAD COMPANY 
-- TEMPORARY TRACKAGE RIGHTS EXEMPTION -- 

BNSF RAILWAY COMPANY 
_____________________ 

AMENDED VERIFIED NOTICE OF EXEMPTION 

Union Pacific Railroad Company (“UP”) submits this Amended Verified Notice of 

Exemption, pursuant to 49 C.F.R. § 1180.2(d)(8), for exemption of temporary overhead trackage 

rights over a line of railroad of BNSF Railway Company (“BNSF”) between Milepost 579.3 

near Mill Creek, Oklahoma on BNSF’s Creek Subdivision and Milepost 631.0 near Joe Junction, 

Texas on BNSF’s Madill Subdivision for a total distance of approximately 51.7 miles. 

Under 49 C.F.R. § 1180.2(d)(8), the acquisition of temporary trackage rights by a rail 

carrier over lines owned or operated by any other rail carrier or carriers is exempt if the rights are  

(i) based on written agreements, (ii) not filed or sought in responsive applications in rail 

consolidation proceedings, (iii) for overhead operations only, and (iv) scheduled to expire on a 

specific date not to exceed 1 year from the effective date of the exemption. The trackage rights 

covered by this Notice: (i) are based on a written agreement, (ii) are not filed or sought a 

responsive application in a rail consolidation proceeding, (iii) are for overheard operations only, 

and (iv) will expire on December 31, 2022, a date that does not exceed 1 year from the effective 

date of the exemption. As such, the § 1180.2(d)(8) exemption is applicable. 
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In accordance with the requirements of 49 C.F.R. § 1180.4(g), UP submits the following 

information: 

§ 1180.6(a)(1) Description of the Proposed Transaction

The transaction covered by this Notice is the acquisition of temporary overhead trackage 

rights by UP over approximately 51.7 miles of BNSF’s trackage extending between Mill Creek, 

Oklahoma (Milepost 579.3 on BNSF’s Creek Subdivision) and Joe Junction, Texas (Milepost 

Milepost 631.0 on BNSF’s Madill Subdivision). These temporary trackage rights are granted for 

the sole purpose of allowing UP to move loaded and empty unit ballast trains. The ballast will be 

solely used for UP maintenance of way projects, have no commercial value and cannot be 

interchanged with another railroad.   

§ 1180.6(a)(1)(i) Summary of the Proposed Transaction

See answer to § 1180.6(a)(1), above. 

§ 1180.6(a)(1)(i) Name, Business Address and Telephone Number of Applicant, and
the Name of Counsel to whom Questions can be Addressed 

The name and business address of the applicant is: 

Union Pacific Railroad Company 
1400 Douglas Street  
Omaha, NE  68179  

Questions regarding this transaction are to be addressed to the representative named 

below: 

Whitney C. Larkin 
1400 Douglas Street 
Union Pacific Railroad Company 
STOP 1580  
Omaha, NE  68179  
(346) 372-0844
wclarkin@up.com
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§ 1180.6(a)(1)(ii) Consummation Date

The agreement will be consummated sometime after the effective date of this Notice of 

Exemption. 

§ 1180.6(a)(1)(iii) Purpose of the Transaction

The temporary overhead trackage rights covered by this Notice will allow UP to move 

loaded and empty unit ballast trains to be used for UP maintenance of way projects. 

§ 1180.6(a)(5) States in which the Applicant Operates

UP operates in the states of Arizona, Arkansas, California, Colorado, Idaho, Illinois, 

Iowa, Kansas, Louisiana, Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico, 

Oklahoma, Oregon, Tennessee, Texas, Utah, Washington, Wisconsin, and Wyoming.  

§ 1180.6(a)(6) Map (Exhibit A)

A map is provided as Exhibit A. 

§ 1180.6(a)(7)(ii) Agreement (Exhibit B)

A copy of the executed temporary trackage rights agreement between UP and BNSF is 

attached as Exhibit B.   

§ 1180.4(g)(1)(i) Labor Protection

The applicable labor protection conditions are those imposed in Norfolk and Western Ry. 

Co.  -- Trackage Rights -- BN, 354 I.C.C. 605 (1978), as modified in Mendocino Coast Ry., Inc. 

-- Lease and Operate, 360 I.C.C. 653 (1980). The applicable labor protective conditions for the 

discontinuance component of the temporary trackage rights are those set forth in Oregon Short 

Line R.R. Co. -- Abandonment – Goshen, 360 I.C.C. 91 (1979). 
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§ 1180.4(g)(2)(i) Caption Summary (Exhibit C)

A caption summary of this transaction suitable for publication in the Federal Register is 

attached as Exhibit C.  

§ 1180.4(g)(3) Environmental Documentation

Environmental documentation is not required for this transaction.  See 49 C.F.R. § 

1105.6(c)(4) (no environmental documentation required for common use of rail terminals and 

trackage rights). UP's proposed temporary trackage rights acquisition also is exempt from 

historic preservation reporting requirements.  See 49 C.F.R. § 1105.8(b)(3). 

Respectfully submitted,  

UNION PACIFIC RAILROAD COMPANY 

By:       /s/ Whitney C. Larkin 

Whitney C. Larkin  
1400 Douglas Street, Stop 1580 
Omaha, NE  68179  
(346) 372-0844
wclarkin@up.com



VERIFICATION 

I, Melissa Grosz, Director Joint Facilities for Union Pacific Railroad Company, 

under penalty of perjury, declare and verify that I am authorized to make this verification and I 

have read the foregoing Notice of Exemption, know the facts stated therein, and believe that said 

facts are true as stated to the best of my knowledge, information and belief.  

Dated: February 1, 2022 

/s/ Melissa Grosz 
Melissa Grosz
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EXHIBIT B

.. .. . ..... •·'· .· _:' . . · .. .. ~ .. 

T~mporary··Trackage Rights Agreernent 
.. Joe Jun~tio~; TX and Mill Creek, OK 

·· •,• :jan~ia-~j_ l /2()2i ;through December 31, 2022 

THIS .AGREEMENT made and .entered into this 3151 day of December, 20·21 by and 
b~tween BNSF· RA;ILWAY COMPANY, a Delaware corporation, hereinafter called "BNSF" or 
"Owner," ' and ·. UNION: · )? ArIFlC : I,U.ILROAD COMP ANY, a Delaware corporation, 
hereinafter.called "UP" '.dt "User..'.' :.:.' ; ·, -

·: , . , \ • · : '·', ; , I •.1 . t \ .... ".:,: •. ·•. 

WHEREAS, aNSF· is: the ·;ownei· and operator of certain lines of railroad : extending 
between Joe Junction, TX and Mill' C1:eek,_·0K over BNSF's railroad system; 

WHEREA,S, BNSF · and :UP are parties to that certain Maintenance · Materials 
Transportation Agreement ('.'MM,T N'),'dated January 2, 2004, as amended from time to time; 

• • •• I • ,• • • •• •. •, .,, . ' • · . • 

~REAS, up:·_de;ii-~$•t~~i6t,ain) emporary trackage rights upon certain lines 6fBNSF' S 
railroad; fq1; the sole purpose offo~11dling·. unit ballast trains of company material for :use in the 
maintenance ofUP's tracks;· a~d · ·: ·· · 

WHEREAS, BNSF is agreea_ble. to said temporary trackage rights but only 011 the terms 
and conditions hereinafte,i: set fortli} ' .. : . : 

,. ---·: . . .:-: ._. .. · .: .. : \ .:\. ~ ·: ·. -~-
l'lOW~·T,HEREF.ORE;;ids''mutually agreed by and between the parties. 

• • • • •• 1. • : •• , , · ' , . :· 

~ • • ~ i • J •• ': • I• ;. • 

( . ; 

Section 1. - TRACKAGE SUBJECT TO AGREEMENT 
. ' 
,'• ., . 

Attached here.to, marked."Exhibit i,,t and·by this reference incorporated herein, is a pi·int, which 
depicts the portion of }il).e .of BNSF ,.railroad over which UP will be granted temporary trackage 
rights herelnafte~·:refe1{i4 -.to;:~s:. th~'.,;~:Jojnt Trackage" (as further defined in Exhibit B of this 
Agreement,· attached her~.to a~q :by th_is reference incorporated herein). 

,. :!; 

Section 2. : GRANTOF TEMPORARY TRACKAGE RIGHTS 

The General C_ondition~ ~overip.g _ith(? grant of temporary trackage rights are set forth in Exhibit B. 
If any conflict between Exhibit Rand this Agreement shall arise, the provisions of this Agreement 

. shall pryvajl..Subje~t.to':ihv .t¥.i'~1s~anfconditions of Exhibit B, BNSF grants to UP the temporary, 
nonexclusive.1:ight to use": tne 'Joirit-Ttackage for Equipment (as defined in Exhibit B) that is in its 
account. while. inoving o~er the Jofot .Trackage in common with BNSF and such other railroad 
company or companies, as BNSF has :heretofore admitted or may hereafter at any time admit to the 
joint use of any and all, of the Joint Trackage, such other railroad company or companies to 
hereinafter be: considered BNSF for the pu_rpose of this Agreement . Except as expressly provided 

. . . .· . . 
' · . ·, .. 

UP Temp Trackage Agreeme~t · .. .': · ___ :. ·,,: -:° · '..· 
Law Approved 8, 18~06 . ·. ·_-)t ·. ;:· :'.', ·, i. ::.r'.J :_: ·, 

: •: • • C • , • ,:; 
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. ··. ; .. • 
.: ··•.1• 

. •, ' 
''. '· 

. . t , •' :_.. •1-, 

: : ., . 

otherwise·herein, said grant of rights shall be solely for up to three (3) UP unit ballast trains of 
company material per week between Joe Junction, Texas (BNSF's Madill Subdivision: Mile Post 
631) and Mm Creek, OklahC>ma (BNS~':s'Creek Subdivision Mile Post 579.3) a distance of 51.7 
miles for the p~riod of Jagua1y t 2022:tlirough December 31, 2022 . 

. ' . _:.• ~. . '· .:·. ·-~ : .t.;· :· ·.-.:~~·.L-. . \ 
It is understood and agreed that: , .. · t.: . ·'.', 

. • • ' : I • ·,' . '•' • • i; -·~. . ' 

(a) : UP shall not have _the dght:to: 

. ' . 

set out, pickup or store cars, or switch upon the Joint Trackage, or any part 
· th~i·~of, ·ex~ept ~s necessary for handling Equipment that is bad ordered en 
,1:oute;,01; · ,::· : ): ;,-: · •:' .. •~::'. ·, ,\'•: ;, ';•• .: ::••;'•:I 

' • :.. ., 
to'·serve any, jpqu;tty, team or house track now existing or constructed in 
t,hefoture aloi1g ~h~Joint Trackage which heretofore has not been served by 
UP, except'UP n1ay load unit ballast trains of company material at the 
b~llast.pit loc11te? at Mill Creek, Oklahoma; or 

., 
· pe1:mit:01: admit ~my third party to the use of all or any portion of the Joint 

· Tr~~k~.g~;,n~?hav;e'. the right to detour trains of any other railro~d over or 
.upon :the Joii).t 'trackage, nor under the guise of doing its own business 
contracfotmake an'agreement to handle as its own Equipment over or upon 
the Joint Trackage, or any portion thereof, the Equipment of any .third party 

l ,. • • 

which. in the nor!~al course of business would not be cons~dered the 
. E,quip1,11e_nt: 9f, UP; provided, however, that the foregoing shall not prevent 

. lJ.l?; .pu~·su~m(_t9.·a ·i•un-through agreement with any railroad, from using 
foc"brriotive·s: . and ... cabooses of another railroad as its own under this 
Ag{·t?eti1~nt, ·. ,::\ ·. ·:(. · 

.·.. ., . '·· · 
l ~ ' ; •,i J 

(b) : UP's tenipora1y t~·ac~age··1·ights are for the sole purpose of moving loaded and 
empty unit ballast trains . . 'The ballast will be solely used for UP maintenance of 

: way projects;: h~ve no:corriinercial value, and caimot be interchanged with another 
: .railroad. · ·· = • ·• ~ : ~- · 

. ~ (· : ·: . ~ ~ .... ·' •. · ;. . . 

... _. · .... -~. _::· \.'··:•. _'.:,. :; . . ·:·-·.•}::_.,r>:· ::, 
· ( c) ? . :·. UP' s··use :C>f tlie t~mp:or~ry._trackage rights will only be permitted when a schedule 

. .. ·· for· the ·.movement 9f., ~r).itr ballast trains of company material from Mill Creek 
: pu·rsuant to SeGtion 1 (B). ?f the MMTA is in full force and effect. 

(d) · : UP shall deliver UP.'trains'.to the BNSF's trackage at Joe Junction, Texas and or 
: Mill Creik, Okfaliortia wjth UP locomotives. 

~ • • I~•·:::/ ;•·• :j.: •~ . . ·.·.:<: .. :: ~' -· • 
·· (e} }. ·:=UP shall"pi'ovic{e 'ql!a.l'if:ie((.µP train crews per General Conditions Section 2.14. 

. · ' • . . ' · '· ... •.· ' 
I •' : , '. ,• ,-

UP Temp Trackage Agreement 
Law Approved 8-18-06 
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•• , . . . . ' J.:. ·. 

: i' , . . . - ._ \. : • : '.. ·. , . ' \ _-'.·.,_. . ~-. •.· 
. ·, .. . " ·" • • i"'•;', . ·, 1, .. 

(f) · UP locoi1iotives· shalt have. sufficient fuel for the entire movement on BNSF and 
: UP will be'responsible fo/ tp.e 1,000- or 1,500-mile inspection of their frains. 

(g) . UP shall notify the · BN~f Texas Chief Dispatcher of the request to operate 
: temporary trackag~ trains tinder this Agreement. All UP train movemei1ts will be 
: coordin~ted with the BNS.R Fort Worth Dispatching Office. · 

,• • ,· •· 'l /•· • • • I •, ·, •• i • •. ' ' 

Section 3. :·, ·:·•COMPE~S~TIQ~>.":;-: .'\: 
·,. . 

UP shall pay t:o BNSF, in additiof). to other.payments to be made under this Agreement, for the use 
of Joint Trackage in operation of its ~1:a_ins thereover, the rate prescribed in Section 2 of the MMTA. 

··, ..... 
Section 4. : ·MAINTENANCEAND OPERATION OF TRACKAGE 

;t . 

I • ' • :<. • <• ,\ • •• ;; --~ :• • : • ... ,J~ • • . •. : 
BNSF, at its e?{p~nse, sha,lhn~fotain the.Jojnt Trackage in a manner permitting operation at no less 
than the frack standard· designatec{ jn:the;timetable in effect on the date of this Agreement and 
permit UP to ·operate at ·such speeds tui.less by mutual written agreement a different $tandard is 
provided. In the event that for, operating convenience, necessity or emergency, BNSF-permits or 
directs UP to :use adjacent BNSP..trick and track connections between or beyond the terminal of 
the Joint-Trac~age as an alte1·tiative routb;-then and in such event, such trackage, track connections 
and appurtenances shap_.·,ge 'deGtn~?·;t.o)e'.part of the Joint Trackage and shall be govei'ned by all 
the provisi9ns 6f.tlu·s. Agi·eeqienf.·:.i:,r, ·\ ·• .. : : . . ' .. •, 

. .. . : ;·.. -: ·. -· (, ... ~ . 

Section ~. : LIMITATIONS AND MEASUREMENT OF TEMPORARY TRACKAGE 
· RIGHTS TRAINS 

UP and BNSF ag1:ee that UP's µse .a(the trackage rights granted herein shall be for a maximum of 
tluee (3) UP; unit ballast:train~ ,of co#lpany material per week. Trains will be limited to· 6,000 feet 
(including lcic:oniotives) ·Jpd_; must _lJ~ve a :.minimum of 1.0 HPT. BNSF will not accept UP trains 
with less than· 1.0·HPT. . . :·. .. . .. · :- .. · .,-; 

There may be situations where BNS:I: will not be able to allow UP train operation on the Joint 
Trackage including during windows ai1d·outages due to the Tower 55 construction project. In the 
event ofrefusal to grant suclJ·UP tra_it?-. opei·ation on the Joint Trackage, UP shall have 110 claim of 
any nature agai.nst the ~:NS~ by re.ai9ll'of..such refusal. · 

·[;.. .·, .-:. ~: ·/// ·:_~.) .. i·\·:·. -:~:·~=.,:.: .,: t 
Section 6. •.• ::CONNECTfONS·ANDADDITIONS 

.. · .. , .. ,. 
' •• I 

The entire cost of construction . of'any. 'Connection necessary for the implementation of the 
temporary trackage rights granted in•·t.his ·Agreement shall be at UP's expense. BNSF, at UP's 
expense, shall const1:uc~,: own ~.nd in.~intain the part of any connection on BNSF' s property. 

. ,· ' ·'· : .· ·.: ·:- : .· . 

; ... ... : 
• i •• :: •· · : ·: l, 

UP Temp Trackage Agreement 
Law Approved &-18-06 

. ' 
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·:.,, .. . 

Section '7~ \· :LIABILITY :·.: · .. _;:-,\·:·: · · 
. •.. :·: • ' :., . ~. :: . 

Any liability : for loss, damage; · iiij~iy ,·'or death which arises from the operation under this 
Agreement shall be assumed, settled· a'nd paid as provided by Exhibit B, General Conditions, 
attached hereto. 

Section 8. : TERM-AND TERMINATION 
' . . ·:'\(' ·-_::=::.· .. ·:· .·_/i-\ , .. :, 

Subject to :the provisio_ns of s ·ection:-.7.2, 7.3 and 7.4 of Exhibit B this Agreement shall become 
effective upon the date UP first co1nirie~ces operations over the Joint Trackage purstiant to this 
Agreement, si.1bsequent to having .~ecm'ed all necessary consent, approval or authority from 
appropriate governmental agencies uponJerms and conditions satisfacto1y to UP, and shall remain 
in effect for the period of tiln~. specified ii1 Section 2 hereof. · 

' •. ••'• • I .; 

s ·ection 9, :_,·: :.cuoICE;OF-t,'AW:L:, · :'. 
. . ' ~ ·. . . •:1. 

This Agree1:.-ient shall b~··governed by and construed in accordance with the laws of ti1e State of 
Texas. 

Section 10. : NON-WAIVEROF,-RIGHTS AND OBLIGATIONS 

The failure, of_~ither_-pa,i:~-t~ -,tl~is ,Agr_~eme~t, in any one or more than one instance, to insist upon 
the perforinance of any . .'9f the 'tei.·hi~\)f conditions of this Agreement, or to exercise any rights or 
pi·ivile'ges:under this.Ag1!e;eni:ent,'pr th~-'Vaiver by either party to this Agreement of any breach of 
the terms or conditions. of this _Agreemerit, shall not be construed thereafter as waiving any such 
terms, covena·nts, rights, privileges or obligations, but the same shall continue and remain in full 
force and effect as if no such forbeal'ance or waiver had occurred. · 

. . ... :· •. : .. 

Section 11. · . : ENTIRE AGREEMENT 
.· ,::- .·• . ;·};:. :··:·;_ :·. •:·.:';.,,: .~:._ . 

This Ag1:eement constitutes .the entire· understanding of the parties with respect to the -temporary 
trackage rights granted hereiJ. No ariiend1hent, change or modification of this Agreement shall be 
valid unless in writing and signed by the.parties hereto. 

. . . 

. . ::. ·... . . . ... :<i/ :'.; ;_( /; ::':.:{:.:; .. -:; . 
lJP Temp Trackage' Agreement ' . ' 1 

\ :,' ·, • 
1 
', 

Law Approved 8_-18-06 • . •·.. : ,. ; 4 
\ . . ·: ... · •\. 
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,, ., 
·• • •• ' • I ' ,;, • • ·: '.• '-• ' 

IN MTNESS WHEREOf'.iit11e p}uties hereto have executed this Agreement ii1 
duplicate the day and year fast .ab:ov.e wri~en. 

. . . . 

WITNESS: 
· .. · . . 

. , . 1 • •• • • _ ___ _______ ___;__ . . ., . 

WITNESS: 

.... 

. . ,• 

. -: ,; ·,!: ... (. !:':•i ·> '• : i,, 
. .:. . .• ,. • . . ~ t 

. · : ) 

,, • • •.•I 1, , -. 11·.•: • 

• • • t . , · :_ •••• __ 1•1 :· .· ··.· . .· .. ~,.. . 
' " .· ,' '~ 

. . ; ·. ~:-.: 
.. . ' .. . : ( .. · .. . . 

::·,.+. ·);: .. ~ :. '.::,';tL<. .. 
• ;•• • • •:: • I i 

,· . . ,. 
•~'. • p ~ - • • 

... :• 
. . 
. . 

.,;>/·, .' :.: ·{· :-:-----?-::.:; '. ,: 
'i ·, ,. 

UP Temp Track*ge Agreeme11~ 
Law Approyed-.~~!8-96 . :'/'.;'.' . .--. :i\:_: ;~·:\::-;,. _ 

.. 

BNSF RAILWAY COMPANY 

By: 

I DocuSigned by: 

~ 3:!:! 
UNION PACIFIC RAILROAD COMPANY 

By: 

5 
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.. 
• , • -1 

. . '. { 

. · .• ·: ·EXHIBIT B 
•;q~NERAL CONDITIONS 

' ,: :-

Section 1. · DEFINITIONS .. 

1.1 : "Agreen~ent" shall ·mean that certain agreement to which this Exhibit B 1s 
appended. The term "Agreement'~ wilr include this Exhibit B. 

'. ;·.:_ ::.. . ... ·:: _.:·:_,;. • .. : ;.-: .i .:·_}:·_··:·, :.,'. ' 

l _.2:···· ·."0,vne1;' ';:shall '~ieiui!the ,p~uty granting the.right to use the Joint Trackage (as that 
term is hereinafter.defin~d) .. · . - :·. :· :·' 

1.3 · "User" shall mean· ~he· party granted by the Agreement the right to use the Joint 
Trackage. Where more than· one patty is granted by the Agreement the right to use the Joint 
Trackage, User· shall mea.n thos~,pai:tiys collectively. 

. . . •' .. 

· i.4!;, ·:::"joint, Jra~ka.ge'.1i ~h~il mean trackage of Owner as described in the Agreement 
including nece.ssary right'ofi,ay.-aµd_:app.uitenances and support facilities thereof, and all Changes 
in and/or Additions to (as thatte1:m·iii'hereinafter defined), thereto now or in the future.located as 
are required or desirable for the oper!}tion of the trains of the pa11ies hereto. 

. ' ' 
1.5 :-"Equipl,ll~nf' sh~ll.,,mean trains, locomotives, cars, cabooses, vehicles, and 

machinery which. are cap_11ble:cif b.eirig:.opei·ated on railroad tracks, or operated on right ·of way for 
purpose:·oft~e;maintenance or.1-epaii:',thei·eof . 

. : • i~ l·, , · '.~ l ; 

' . . ~ •. 
1.6 : "STB" '.shall :.1nean 'the Surface Transportation Board of the United States 

Department of Transportation ~r· any suc·~essor agency . 
. : . 

Section 2. · MAINTENANCE CHANGES IN AND/OR ADDITIONS, OPERATION AND 
:·coNTROL · .. ; .. ', :.-: •, ,· 

. . . . •' :/:.·: .. _; -~,- ~ / :: .r;---: : · .. :, 
2'.i. ·· <user shal( coh!struct{ m'aintain, repair, and renew, at its sole cost and expense, and 

shall own such portion~ of the tracks'whic.h connect the respective lines of the parties at the termini 
of the Joint Trackage as are located on the:right of way of User and to the clearance po_int in right 
of way of ow·ner. Owner grants to Vs.er a_;license over that portion of Owner's prope1ty between 
right of way line and clearan,ce point in order for User to maintain such trackage. Owner shall 
construct, maintain,"repair, ·and-renew/ at the sole cost and expense of User, and shall own the 
portions .0£ ti1e· ~i·ack.cohpectiops betw~eri:said tracks of the parties hereto between the :head block 
and clearanc·{(pqint loc'ated ·~n t_he ·rig~~ ·o~way of Owner. : 

2.2. : The con:si~·uctio~.- ~ ~ii1~e1~~nce, repair, and renewal of the Joint Trackage shall be 
under the exclusive direction and· conh:ol'. of Owner. Owner shall make any changes in and/or 
additions to the Joint Trackage · which ,may be required by law, and progressively during 
construction these shall be'coril~_pai:t,of. the Joint Trackage. Owner may make any changes in and/or 

. ,,_, .. 
• I I •• . • ' ,.•.:,•:• • , : _ ••"•,• ,:,·•.:•:•"• • 
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additions to the Joint Trackage ~hich Owner deems necessary or desirable for the safe, efficient, 
and economical use o( the Joi!lf: Tra~~age by the parties, and these shall progressiv¢ly during 
construction become paifof. th~ Joil)fT~·ackage. User may request changes in and/or additions to 
the Joint T~·~ck~g~, which:, User• .. :sh~h-- diem necessary or desirable for the safe, efficient, and 
economical' use of the Jqint Tr~w~age by._the parties, and Owner shall, if it concurs, coi1struct the 

. . . ·,. •/ .. ·.. ·' . 
same upon such-terms and cond1hons 'as .. r1ay be agreed upon and they shall become part of the 
Joint Trackage. Owner shall make nq retirement, withdrawal, elimination or disposal of any part 
of the Joint Trackage which would perma~ently or materially impair the usefulness there_ofto User. 

2.3. . : The .mar,i~gem~~t_ ~~~-:dpe~:ation of the Joint Trackage shall be under the exclusive 
direction -~Wd·: .control _;: rf. · O~,.ner~.\ :ow.n~r shall have the unrestricted power to change the 
management a11d operations:01)' a~~ _oY,°~f t~~e Joint Trackage as in its judgment may be :necessary, 
expedient, or proper f01:. the-operatiol).s: thereof herein intended. Trains of the parties hereto shall 
be given' equal dispatch, according to theii: class. 

2.4 · Owner shall e111pl9y :aU pet·sons necessary to construct, operate, maintain, repair, 
and renew the Jo1nt Trackage. 0\1/ner;shall be bound to use only reasonable and customaty care, 
skill, and dqigeny~-in th~: const_1•ii~tt~n, :°operation, maintenance, repair, and renewal of the Joint 
Trackage "·n.d :in managi~g sa1ne.iThe)ofot Trackage shall be kept in a state of reasonable repair 
and reasonably_ suifable:for _the c_orzj.bined·.requirements of the parties and of such other railroad 
companies as Owner has heretofore.admitted or may hereafter admit to use of the Joint Trackage. 
In the event there are _conditions· from' tiine to time which require emergency slow orders with 
respect to any- location on the main'. tracks comprised in the Joint Trackage, Owner shall, with 
reasonable promptness;'r'epai{· such,,c_onditions so as to permit the removal of such emergency slow 
orders. Notwithstan.dipg:'.ijny_thjqg'J9:1th'e· c.6ntrary contained in the Agreement, User shall not, by 
reason of Ownei·.'s: perfc,ifo.ing :oi-'-failing ,or neglecting to perform any construction, : operation, 

· maintenance; i·epair, rene\,va~~ oi·•manigenient of the Joint Trackage, have or make against Owner 
any claim or demand foi· any :1oss; :dam'age, destruction, injmy, or death whatsoevei· resulting 
therefrom. User shall b'e .given the same advance notice of maintenance plans and schedules as is 
provided to. Owner's personnel. 

,'j 

~.5 : All officy.~·s,- ,-agerits,_·:and-:employees of Owner engaged in the management, 
operatioQ.; and;111aintenaiice.~ftht;dqintiTi·ackage shall perform their duties in a fair, impartial, and 
just manner. · ... · .·.\ · 

2.6 : User, at its expens~, shall'install and maintain upon its Equipment such equipment, 
radios, or devices as may now or ~n· th~-future be necessaiy or appropriate, in the i·easonable 
judgment Qf Qwner, for ·operation of tr~ips upon the Joint Trackage. User will not, however, be 
required to im;tall any ,~.quipm~i-it. 6r.:~eyices not in use on Equipment of Owner. Owner shall 

. c9nsultwith,Userprior,!~\t.he,;~~0P.~i~'~(6f:~ew communication or signaling systems to be employed 

. on theJointTi·ackage w4ich h~ve;riot th~rytofore been generally adopted in the railroad industry. 
• :J . •• '!. ... . 
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2.7 : If the use of the Joint T~·ackage shall at any time be interrupted or traffic thereon or 
thereover be delayed for any cause,.neither party shall have or make any claim agains_t the other 
for loss, damage, or expense of any kiµd, caused by or resulting from such interruption-or delay. 

' . ·. . . . 

2.8 .' . . · Owner m~Y frpm tim.e· to.time substitute any track or tracks for those delineated in 
the Agt:eetn~iit f~:n· use by-Usei>pi;ovided there shall at all time be afforded User a continuous route 
of equal utiljty for the OP.erations -~fMs ~quipment within the termini of the Joint Trackage. When 
such tracks-which are not part of the Joint Trackage are used as provided herein, the Agreement 
shall govern for purposes of dfrectiqn and 'control and liability as if all movement had been made 
over the JointTr~ckage. 

· 2.9 :.Each patfy shall· be r~~pol)sible for furnishing, at its own expense, all iabor, fuel, 
and train sµppfie's nec~S-S!\lY. fof:the·.qper~(i_on of its own Equipment over the Joint Trackage. In the 
event a party ··hereto does furnjsh.;su.ch. labor, fuel, or train supplies to another party hereto, the 
party receiving same ·shall pt:orriptly, ··upon receipt of billing therefor, reimburse · the party 
furnishing Satlle for its reasonabl~ costs thereof. 

2.10 · The opera.tion by ·;:User on or along the Joint Trackage shall at all times be in 
accordance with'the· rule~; ins.tt~1ctiPJ1s, aQd restrictions of Owner, but such rules, instructions, and 
restrictions,-.sp.all p~,rea~9,i;i,able) just,:_a.~~-f~ir between all parties using the Joint Trackage and shall 
not unjustly·discrimina_t~ against ~uifofthem. · 

• • '• • • • \ !. • 

2.11 : User shall be responsible for the reporting and payment of any mileage, per diem, 
use, or rental charges accruing on Equipment in User's account on the Joint Trackage.: Except as 
may be specifically provided for in .the Agreement, nothing herein contained is intended to change 
practices witlfrespect to intei:change,of.ti·affic between the parties or with other carriers on or along 
the JointTraC?kag~. ·, ·.:):-''. :,: ,i: : .. ;_;·:··:).: < · 

, • • , , I , •. , .. •',· • .!,. ·: I ••• j? .' • •...: ! l•. , . 
r'I'\ \ •• • 

2.12 The total cosi ofcle~i'ing.a de~·ailment, cleaning up any Hazardous Materia1s released 
during such derailment; ~ncl/or repai~·i_ng_the J~int Trackage or any other property damaged thereby 
shall be borne by the party or partiesJiable therefor in accordance with Section 4 of this Exhibit 
B. . . . . 

' ~l 
: . . ! ;· : , :, .. ·. 

2.13: :-in·the event of r~le<Js~·.ofHazardous Materials caused by faulty equipment or third 
parties, cle~11tip·Will be\ ~ndh~teq\ 1hd'.t°ot.al costs resulting therefrom shall be borne by :the parties 
as stated in-Section 4 of this 1Exhibit'B. : . : .. ' . . . . /. 

2.14 : All employees of Usei: engaged in or connected with the operations of \Jser on or 
along the Joint Trackage shall . be required to pass periodic examination on the rules· of Owner 
related to \he :Joint Trackage~ provi~ed, :with respect to such examinations that, upon request of 
User, owner shat\ qualify one 61:',more .of User's supervisory officers on said rules and such 
supervisory.: offker or .pfficei:s;.so _'qua1~fie·d shall examine all employees of User engaged in or 
connected :with \Jser's operations:.,9~:oi) ilc:mg the Joint Trackage. Pending qualification of train 
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and engine .c~·ews·oFu;;f~· Ow~e1::~.l~~ll-fu,1~1ish a pilot or pilots, at the expense of User, ·as deemed 
necessary by owner to assist in _operating. t_rains of User over the Joint Trackage. : 

2.15 If any employee of l.Jser s~all neglect, refuse, or fail to abide by Owner's rules, 
instructi~ns, and restrictions _gqverning the operation on or along the Joint Trackage, such 
employee shall, upon wri.tten ~'.equest ·of Owner, be prohibited by User from working on the Joint 
Trackage. Tf. ~ither party;-shall ~eem . .it ·necessary to hold a ·formal investigation to establish such 
neglect, refusal; bi.· failui;e bn tlie paif.or'ahy employee of User, then upon such notice pi·esented in 
writing, owne1· and· U~er :shaH·pr61np~ly .h~ld a joint investigation in which all parties :concerned 
shall participate and bear the expen~e foi: its officers, counsel, witnesses, and employees. Notice 
of such investigations to eniployees of User shall be given by User's officers, : and such 
investigation ·shall be conducted in .. accordance with the terms and conditions of schedule 
agreements b~tween User and,jt~,en~ployees. If, in the judgment of Owner, the res~1lt of such 
investig:;iti?n·_warrants, ~-~~h ~ro,pl_~Y.~~j:~hall, upon written request of Owner, be withdra~n by User 
from service on.theJ~inf_ffrackage,:-and User shall release and indemnify Owner from and against 
any and all' clc).ims and expens~s·because:C:r such withdrawal. . . ~ ."; . : . . . . . .. ; 

If the ·disciplinaiy action . is · appealed by an employee of User to the Natiomd Railroad 
Adjustment Board or other tribunal Jawfu.lly created to adjudicate such cases, and if the decision 
of such board: or .tribunal. sustains. the e1np.loyee's position, such employee shall not thereafter be 
ba11'ed fr.om servi_ce on,91.~-Joi~t,:I\~Rkage:by reason of such occurrence. 
. < : . ...,., ' .'.\' ~; :· i. ·;,• :;'_ ·;-··.~.- . ~ . 

2.icf-' :·• If any IfqJi~rri~i(_~r:µ~_~(i~ bad ordered en route on the Joint Trackage and it is 
necessary that it be set"out, such :.baq or4ered Equipment shall, after being promptly repaired, be 
promptly picked up by· User. Unless otherwise agreed, Owner may, upon request of User and at 
User's expens_e, furnish the required labor and material and perform light repairs to make such bad 
ordered Equipm~nt safe for JI\OV~m~nt. _The employees and Equipment of Owner while in any 
manner so engaged or..w~ile ~n, 1:out~.JQ. or .returning to Owner's terminal from such an assignment 
shall be corisiderecl-sol~ :.enip_loye~s.:_9f U~er and sole property of User. However, should Owner 

· · • l . •, '1 , •• , . • • ~, 1 , \ . -, • t • ., , 

after rep_airing su~h-Equipni~11t for J Jser; ;move directly to perform service for Owner's benefit 
rather than return to Qwne?~ 'te1111i~al;_.t~en User's exclusive time and liability wilt: end when 
owner's employees depart for ·work to be performed for Owner's benefit. In the case of such 
repairs by Owner to freight cars in·usei·'s account, billing therefor shall be in accordance with the 
Field and Office Manuals of the Inte1:change Rules adopted by the Association o{ American 
Railroads, ·hereinafter . called "lnte.rcliange Rules," in effect at the date of performa·nce of the 
repairs. Owner shall -th~n~prep&i:~ :a:nq;$i.ib'ri1it billing directly to and collect from the cat: owner for 
car-owner· :r~sponsibiHty.'/iten;is\ iS: ;ci~tei.:.mined under said Interchange Rules. Owner: shall also 

• • • , • • ,. 1. l 1 

submit ·billi~g. to and ·co~lect, frot~ U:s~r, ~ny _charges for repair to freight cars that are :car-owner 
responsibility:items, as determined.mi.der 'said Interchange Rules, should said car owner refuse or 
othe1wise fail to make.payment ther~for. -' . 

2.lT : ·IfEquiprnent_ of User _sl).all ·become derailed, wrecked, or otherwise disabled while 
upon the. Jo~nt·Trackage;)t sha)Lpi ~e~railed or cleared by Owner, except that employees of User 
may re-raiLUs~r's 'dei:ail~p,Eqµipm~nt:o~:the Joint Trackage whenever use of motorized on or off 

1 I r: • • • • -:•.: .:- •.: '. '~•'{ 
' ' . ·: '.\·.,:.-.:: i 
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track equipm~nt _is not _1:tjquired -a~_d:p~·i~r ·permission has been granted by Owner. The costs and 
expenses of deadng der~·ilm~nts. and wi:ecks shall be at User's expense unless otherwise provided 
for in allocation of liability in Se9~1qn s ·_o(this Exhibit B. 

·- .. ·: .. _ · .. ·., 
2.18 : In the event Equipment-of User shall be forced to stop on Joint Trackage, and such 

stoppage is due to insufficient hotfrs of service remaining among User's employees; or due to 
mechanical failure of U~er'~ Eq1,1ip1)1.ent;' or any other cause not resulting from an accident or 
derailment; ·and such Equipm~n(i~ :un~qle to proceed, or if a train of User fails to maintain the 
speed requii'ed _by_ ciw,~er. on'.:;th~·;,J9i,nt :Trackage, or if in emergencies, crippled or· otherwise 
defective·Equ!pm'ent is•set oii't' of'us\~i.-'S"-trains on the Joint Trackage, Owner shall have: the option 
to furnish motive' pow~r·:or s_ucl1 ·other_"assistance (including but not limited to the right:to re-crew 
User's train) as may be necessaiy to haul,·help or push such Equipment, or to properly move the 
disabled Equipment off the Joint Trackage. The costs and expenses of furnishing motive power or 
of rendering such other assistance _sl)all be_. at User's expense. 

. . ... '• . 

2.19: :Jn the ~vent ~ny .accj4erit, .derailment, or wreck, hereinafter called "derailment" 
involving Vriits: on· on· in· a. tr~in' ·op_er~fo? . by User or for User by Owner carrying :hazardous 
materials, subst~nces, or·wastes; .as.defi.ned pursuant to federal or state law, hereinafter called 
"Hazardous Materials'; 'sh~ll ~ccur oi1 a~y segment of the Joint Trackage, any report required by 
federal, state or local authorities' sliall be· the responsibility of User. User shall also :advise the 
owner/shipper of.the Hazardous Ma~erials involved in the derailment, and Owner, imm:ediately. 

. . . . . , •• ' . . .. 
. •, .. i . . : ' ' . 

Unles~ otherwise. agreed;-by, the.part.ie.s;_-Owner shall assume responsibility for cleaning up any 
' • _ l ~ • • • ; • • r ' /• ' • •J ,•t •• • • f • . "•• • ' 

release of.such-Hazardous Materials fron-i User's cars in accordance with all federal, state, or local 
regulatory ·requi~·ements;( Usei.-;!~iay.-li~v{ ~:epresentatives at the scene of the derailment :to obse1ve 
and provide irifo1matiori . and "re'conµriendations concerning the characteristics of J-lazardous 
Materials release and the cleanup'effort. 'Such costs shall be borne in accordance with Section 4 
of the General Conditions. · . . • ' : 

If Hazardou~ :Material; .; ust· ~e) ra_nsferred to undamaged cars, User shall perform tlie transfer, 
provided, lioweY,~r,. thaJ.j( th~;f.l~~~r.gqµs,:K;-1aterials are in damaged cars that are blocking the Joint 
Trackage, Owner, at· its 'option; 1µay transfer the Hazardous Materials. Transfers of Hazardous 
Materials by User shall'~nly··be.cond~cted; after being authorized by Owner. 

Section 3. BILLING DEFAULT 

3.1 · Billing sh.all b~-accornplished on the basis of data contained in a billing form 
mutually. agre¢d·to between the ·parti_es: _Such billing form shall contain sufficient detai'l to permit 
computation· of payme1it~-tc/b~.maq~· fiei:~under. Billing shall be prepared according to the rules, 
additives, a.nd: equipment rental rateSJlS_published by the Owner. User shall pay to owner at the 
Office of the : Treasurer . of Own~r pr at such other location as Owner may from time to time 
designate, all · the compt,nsation · and . chai·ges of every name and nature which in and by the 
Agreement. User is requ_ired to p~y :in lawful money of the United States within sixty (60) days 

: . . .· . 
•' • • :. • < • 

. ' 
·.-. ' ,, :· :,.:. _·:_··/ .:-:\i'\.?· 
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after the rendition of bills therefor. Bills shall contain a statement of the amount due on :account of 
the expenses fncurred and se~vjces r~ndei·ed during the billing period. 

3.2; ' >,Eiir~rs oi.: dis~ut~d itei ~·h1 any bill shall not be deemed a valid excuse f~r delaying 
payment, and payments shall be tnade:s'ubject to subsequent adjustment; provided no exception to 
any bill shall be honored'.· recogn1ze·c1, o'r'considered if filed after the expiration of tlu·ee (3) years 
from the last :day of the calendar month during which the bill is rendered and no bill shall be 
rendered later.than three.(3) ye~rs (i}after the last day of the calendar month in which the expense 
covered thereby is incurred, or (ii) if. in COl,l.llection with a project for which a roadway completion 
report is required, after t·he last'cfay, ·of the .calendar month in which the roadway completion report 
is mad~ coyering such,;pr9je9.t;'~ i~h ... re~irements and additions being reflected as appropriate 
adjustments to v~luation:bas.~i/ i·etro".~~tiv~,up to tluee (3) years from date of billing, or(iii) in the 
case of claims.disputed as to· atnonnfor liability, after the amount is settled and/or the liability(ies) 
established. This provision shall not limif. the retroactive adjustment of billing made pursuant to 
retroactive adjustment of wage rates and s~ttlement of wage claims. 

3.3 : · so· m~ch of the· bci~~s, ~c~~unts, and records of each party hereto as are related to 
the subject in}itter of the .Agi·eemerif shall at all reasonable times be open to inspection by the 
authorized :representati~~s 'and ;age,nt~: ~f the parties hereto. : 

\' . . · . . .. 
' . ··. _... ,· .. , \ . 

AH books, accounts, and records shall be maintained to furnish readily full information for 
each item in Accordance with· 49· U.S.C._,Section 11161 et seq. and the related regulations of the 
STB in 49 C.F.R. Part 1201, 1-3J et seq. 

I • • j i' 

3.4 · : ShouJd ~n:y:a1p's;>UI1t ,q~come payable by Owner to User under the Agre~ment, the 
provisions ;ofSection \ fi tJ·ll'<?Bgh}:} oqhis Exhibit B shall apply with User as the bining party 
and Owner as:the paying,party;. · · · ' .. • :: · 

• : I • • •• • 1'· • : • 

3.5 · Should User fail to make·a11y payment when due which User is obligated to make 
under the Agreement, or fail in a11-y·0Jher r~spect to perform as required under the Agreement, and 
such default shall. continue for ~ period of'six ( 6) months after notice in writing of such default is 
given by Oy.in¢r to User, owner'm.'af~t'its election exclude User from the use of the Joint Trackage. 
Thereupon,: us·et .shall/ suhend~r )'ci-;,Qw~er all said Joint Trackage and shall have no claim or 
demand ,upon :it, .by· su_if~t law .or-otherwise, on account of said exclusion, provided tha:t failure to 
make any ·payment which is the su~j~ct o'f.arbitration or litigation between the parties shall not be 
deemed, pending the decision in su~h arbitration or litigation, cause of forfeiture hereunder. 

Owne1:.may waiv~ such default sulJsequent, but no action of Owner in waiving any default 
- shall affect ~ny default.of Us~r or) mp_a_ir _any rights of Owner resulting therefrom. : 

. ' . .. 
. . ·, I , ··: . ,. 

. . . .· .. -~- :··_. :i '· ·, · .. J · , ... : 
Section 4. ·. :.COMPLIANCE WITH LAWS 

. ,. :.· . ,., . :• ·• 
·, 

4.1 -User shall not treat, store or dispose of petroleum products or hazardotis waste or 
hazardous substances, as defined in (i) the Resource Conservation and Recovery Act, as amended, 
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or (ii) the Co111prehensive Environmentat'Response Compensation and Liability Act, as amended, 
or (iii) subsequent legislation regulating discharges into the environment, on the Joint Trackage. 

4.2. ·. : Responsibility· for· E~v.i.ronmental Claims (as defined in Section 4.6, :below) as 
between the .. paities.shall:.be b.~rne a~_.follpws: 

. . . ,· . . . . . _: .. =.·-~·· •.::. ' _.: ' . : ·. ' . ' : :_ . 

a) : User shali·be: re~p~1~sible }or Environmental Claims to the extent they 1:esult from 
: (i) tlie use of, ;01: presence'"upon, the Joint Trackage by User or its con:tractors or 
· invitees; or (ii) _' the· negligence or willful ni.isconduct of User, its contractors or 
. invitees in operations on or. over the Joint Trackage. 

b) : Owner sh~Jl be.re.spo~sibleJor Environmental Claims to the extent that User is not 
'· : re~ponsib'JeJo'i· s'tich.6iainJ.s' pursuant to Section 4.2.a, above. : 

4.3 : Each · party shall _i'elease ~t_he other party to the extent it is responsible for an 
Environmental · Claim, and, to the-extent ·of such responsibility, shall defend, indemnify, protect 
and save harmless such other par~ from and against such Environmental Claim : and costs 
associated therewith, inc\uding, bµt not liti1ited to, environmental consultant fees, Attoi'neys' fees 
and third party claims. , · 

I• ~. •: ·• • 
'' : '. 

:, .. :. --~ . ·. :: • . . ,· "' .. -:, .. _ . ·: i ': ; ':.. ;,:-:.'· : ·,. . : 

4.4 · ·. :-In the everj.t of any incident,' accident, derailment, or vehicle striking or being struck 
by Equipment (hereinaft~r "De/ailinent''.)-i~1volving Equipment operated by a party hereto carrying 
(i) hazardous materials, substances 9r·w~s.tes, as defined pursuant to Federal or State Law, or (ii) 
pollutants (hei-einafter collectively referred to as "Hazardous Materials") shall occur o~ the Joint 
Trackage, any rep01t required,by.: Fed(,!ral; State or local authorities shall be the responsibility of 
such patty. E~ch party shall adYise. t_h~ other party immediately of the occurrence of a Derailment 
involving ·?q~~pment op~_i:ated ;b.y) h~., patty carrying Hazardous Materials. · 

• '/ .• · .: • ~- f• I . ~.'/':;• •••:\-'.-. _,.•::_-(::••:;-:_. :.·: •:-i 
Unless otherwi~e)greed· 9y)~.e·p_~11ies Owner shall unde11ake any Response Action (as 

defined in Section 4._5, below)' in -accordance with all Federal, State, or local regulatory 
requirements necessitated by. a release of Hazardous Materials on Owner's right of way underlying 
the Joint Trackage from Equipment operated by either party hereto upon the occufrence of a 
Derailment. · user• shaq liave data·o1: ·a r~presentative available at the scene of any Derailment 
involving Equipment op~ra~ecl ;bf-Jt ~o ., provide information concerning the characteristics of 
Hazardous1Materials ~-e_l~·a~ed. ·.:·.:;:.·:\::·it :,: : . .... 

• • • • • IC•· • :· : ,•; • ,1, ' t .: • • 

If following a Derailment upon the :Joint Trackage Hazardous Materials must be transferred 
to undamaged cars or ·other vyhicles, m~ess otherwise agreed by the parties, the party whose 
Equipment was involved in such Derailment shall perform the transfer; provided, however, that if 
the Hazardous Material~ are in dary1aged cars of a train of User that are blocking the Joint Trackage, 
Owner shall transfer . the. Ha~rdous~ .Materials; provided further that transfers of Hazardous 
Materials by-U,s~1: shaWonlyJ tf ~pi?,c.lµtteµ after being authorized by Owner. 

: f • ··:: • ., • .: • , ·.: •• , ... • ' 

' ,•, 
,· .. , ... 
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4.5: ' : In .the event any clea'nup, .i·esponse, removal or remediation of any environmental 
condition on the Joint Trickage is n~c~ssa1y ( collectively referred to herein as "Response Action"), 
neither party shall be entitled to any damages, actual or consequential, by reason of the Response 
Action's interference with the othe1;•party's use of the Joint Trackage. Owner and its ~ontractors 
shall have full, unrestricted and µnc011ditional access to the Joint Trackage for the purpose of 
completing or engaging:• in a :Resp~nse Action for which Owner has any responsibility or, at 
Owner's•. option,· a _Respons.~:AGtion which Owner has undertaken should User fail tO: diligently 
pursue and'.-c:o~-iplete such· Re'spons~}A.ctio,n to the satisfaction of Owner; provided, however, that 
any Response: Action ·(i)!shall be·µn.dertak~n and completed pursuant to a work plan (including a 
schedule) subinitted to the other party fo1· its review and, in the case of Owner, approv.al, and (ii) 
shall not unreasonably, in term·s of duration or othe1wise, restrict the other party's use of the Joint 
Trackage. Either patty's comp,letion of any of the other party's obligations hereunder shall not be 
deemed a wajver ·of such obligations \inc(ei· the Agreement. Owner shall have the right, but not the 
obligatiqn,;· to:.conduct ·re~son~b't~ :ins.pect_ions of any Response Action of User and User shall 
provide Owner.alr·inforrnMion-~·equestefby Owner regarding any Response Action of User or any 
Environmental ~laims' for ~\iich.U_S~l: is r~sponsible. . : 

. :· ... ' .. : 
4.6 : The term "Environmc_ntal Claim" means the direct costs of any cleanup) response, 

removal, remediation, natural resource damage, closure and/or post-closure required by any 
environmental conditions,aff~c_ting the ai~; soil, surface waters, ground waters, streams,:sediments 
and similar envii:onmental con~i~i,on.s·_.ca~sed by, resulting from, arising out of, or occurring in 
connectioti.with·.this' A'g1:_~·err1~1i.( ; . :·1 ,/ , ., • : 

•• J. • 

., . 

4. 7 : .The li~bility ·a~~i i~d~~ity-provisions of this Section 4 shall continue in full force 
and effect regardless of whether . this. Ag1:eement is terminated pursuant to any other provision, or 
the Joint Trackage is abandone.d and'vacated by User. 

·. ·. • t ;:· · .... ··' : . . 

4.8 .. : The • total :cost iof :cl~~ring a Derailment, cleaning up any Hazardous Materials 
released-during.such Dei;ailment, ancl/01:·i·epairing the Joint Tracks or any other property damaged 

, ' ,' ••·• • • • : • '•· ,"(; 1 • i • . l • •; 'j_ ~' •; ''t··· .. ' •• 

thereby shc\ll be. ~oi·ne by the· p·arty·.or(par~ies liable therefor pursuant to the allocation of liability 
in Section.5 of this Exhibit B: -, · . , . 1·· :· , 

Section 5. · LIABILITY . 

, 5.1. _: . : Owner s~~1i i:iot :b~ :h~l~ liable for or on account of any loss, damage, Qr delay, to 
the trains, ~ngines, .cai·s or other:.pi·opeity, ·of any kind of either company, nor to freight, baggage 
or other property of a~)'._··1qnci_'c~rried)ii Pi',llpon such trains, engines or cars, nor for or on account 
of any injury to or death of passengei·s .oi•: employees of either company, or for or on account of 
any injury to the person or property of any·other individual or individuals, company or companies, 
corporation or corporations whatsoeve~·, .. ~hich may be incurred or sustained by reason of such 
trains being operated ori)the Joi~t .Trackage, or by reason of such trains being delayed in such 
operation, in Whatever _m;m1wtth~ Sc\rile may be caused or occasioned, whether by or tiu-ough the 
negligence) )fthe, Ow11e~\ . its. ~gent~·i:9r, -sei-vat).tS, or by reason of defects in tracks, structures, or 

• • . . ·:• .• : , • I ; , ; . ,;. .,: : ,.; • 
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facilities fm:nished by Q\Ynt:?r/ or :otqerwi~e, it being understood and agreed that all ri'sk of such 
delays, loss,_. d_am~ge·; injajy a,qd d.~at_l~,.~~all be and is hereby assumed by User, and Use)· shall and 
will hold harmless Own~t'frop1 a_nd a_gaitjsf.all liabilities or claims for all such delay, los_s, damage, 
i1tjmy and death and shall and\vill e~ect{te and deliver, or cause to be executed and delivered, to 
Owner, upon 1'equest, a full and complete release, satisfaction and discharge of all claims therefor, 
and will pay, or cause to be paid, all costs and expenses incurred by either party in the clearing of 
wrecks and repairs to equipment; track and property in which by reason of such movem~nt covered 
by this Agreeinent the engines, trairis, ,oi· cars of User are concerned, expenses and attorney's fees 
incurred in,defendi.ng any/action.wluch may be brought against the Owner on account of any such 
claim 01; liability 'and anyjudgiitent

1 

~hidLmay be rendered against the Owner 011 account thereof. 
User shall pay all fines;·:penalties, 'ifosts::and expenses imposed upon or incurred by :Owner by 
reason of any :violation by User of the Safety Appliance or other State or Federal Laws, and hold 
Owner harmless therefrom. · , 

5.2 : It is under~tood) n·~-agreel that a number of vehicular and pedestrian qossings of 
the Joint Trackage pre~egtly exist;-qr in~y be constructed. User agrees to accept all vehicular and 
pedestriimcro:Ssirtgs'in1~hateve1•:c·o.11~it,io.n· they may be during the term of the Agreemei1t and will 
not asse11. any•.claim, de~pand, .o( 6.:tt1se ~faction against Owner and will hold Ownei· harmless 
from any claim, demand~ or cau~e· ofi ction arising out of any vehicular or pedesttfan crossing 
accident on the J~int Trackage in which the engines, cars, or train of User is involved. : 

5.3 : Each party.hereto shall ·hav~ the right to settle, or cause to be settled for it; all claims 
for damages for. which'. ~~ch .p,a1ty.i s.~~ll .. l?e liable under the provisions of this Sectioi1 5 and to 
defend or ~~us~·Jq:be d,ef~nq~c(.~lli&~it~ J\'.>.r recove1y of any such damages. : 
In case a ·~uit.shall be·.90,-nm~~c~~Li:Jg"in~t either patty hereto for or on account of damages for 
which the other party lwreto may;,be solely or jointly liable under the provisions of this Section 5, 
the party so-sued shall give notice to such' other party of the pendency of such suit and thereupon 
such other party may assume or join-in.the defense of such suit. 

In the ev~nt th~t ._in~~:e~ t_ha~_.-9l}e ?f the parties shall be liable hereunder for any damages 
and the saqi~·sha\l be sett~ed py a _,vp_lu.ntaiy payment of money or other valuable consideration by 
one of the.parties' so jointly lia))1e:thiirefo1\ · release from liability shall be taken for and in the name 
of all parties so liable. It\ the evei1t.ofany settlement in excess of Fifty Thousand Dollars {$50,000), 
the settling paity shall notify the 9tJ-1et parties prior to settlement. Failure of the settling party to so 
notify the other parties prior to settlemerit shall not relieve the other parties of their obligation 
under the settle1)1ent agreement, so)ong _as the settling patty's failure to notify did not prejudice 
the other paiti_es and the11-only to:.!~1e .. :-eitent of such prejudice . 

. . : · .··~ ·-.; . ,• ~ . ·.· . :. . ·. ' 

I(~ :jti'dgt~ent-s~~ll~ b·e)~cov~i:e~'. ~gainst and satisfied by one patty involving a liability 
which should :under the. Agreement be borne entirely or participated in by the other parties, then 
all expensed of whatsoever n~tu1:e~Jncluding costs and fees connected with such judgment and 
with the prosecution of the suit upqn which it was based, shall be settled between the patties in 
strict accordance with thy prqvisi~ns of the Agreement and the patty against which such judgment 

. ·, 
UP Temp Track~ge Agreenie11t . . . .~ 
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shall have been recovered shall be_promptly reimbursed by such other parties to the extent to which 
the latter is indebted; .' • .. · ., .. 

··•· . . . ·.. . . . 
\ . . . . . ' . . ... . 

5.4 ,, · THE LIABILIT.Y -A:SSUMED BY USER SHALL NOT BE AFFECTED BY 
THE FACT,: 1F 1T is::A •FA._cT;,·T11AT THE DAMAGE, INJURY oR DEATH wAs 
CAUSED OR CONTRIBUTED ; TO ·.• BY THE NEGLIGENCE OF OWNER OR ITS 
EMPLOYEES OR AGENTS, EXfEPT TO THE EXTENT SUCH DAMAGE, INJURY OR 
DEATH IS . PROXIMATELY fAUSED BY THE WANTON, WILLFUL :AND/OR 
INTENTIONAL ACTS'.OR THJ'): ~ROSS NEGLIGENCE OF OWNER. 

THE -::1NDEMNir1c'..A.rr10N . ·'0BLIGAT10N AssuMED BY usER sHALL 
INCLUDE 

0

(l),l'NDEMNITY,.FOil'TiiE NEGLIGENCE OR ALLEGED NEGLIGENCE, 
WHETHER ACTIVE .OR PA$SJV.E; ;WHERE THAT NEGLIGENCE IS A CAUSE OF 
THE LOSS OR DAMAGE; (2) IND,EMNITY FOR STRICT LIABILITY RESULTING 
FROM VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, Sl:ATE OR 
LOCAL LAW OR REGULATION, · INCLUDING BUT NOT LIMITED TO THE 
FEDERAL EMPLOYERS'.LIABILITY ACT (FELA), THE SAFETY APPLIANCE ACT, 
THE BOILER INSPECTION <ACT, THE OCCUPATIONAL SAFETY AND HEALTH 
ACT (OSHA)~ .. tffE ·:RE~Ol:JRCif:·J!:NYIRONMENT AL RESPONSE, COMPENSATION 

. AND LIABILITY A<;:'.f .(C~RLJ\), · .. J:HE CLEAN WATER ACT (CWA), THE OIL 
POLLUTION ACT (OPA), AND -·ANY SIMILAR STATE STATUTES IMPOSED OR 
IMPLEMENTING s ·IMILAR: STANDARDS; AND (3) INDEMNITY FOR ACTS OR 
ALLEGED ACTS OF GROSS . NEGLJGENCE OF OWNER FOR WHICH PUNITIVE 
DAMAGES :MIGHT'JlE ·sop_GJIT, 'EXCEPT TO THE EXTENT PROXIMATELY 
CAUSED ;By .THE'• WAN'.fON, WILLFUL AND/OR INTENTIONAL ACTS OR THE 
GROSS _NFi;LJGENcE· ot. O.WME~; :. · 

. . . • . ·. . . ~ ~ ... . 1"., .... ; ' ' • 
• . 1!,, 1 • ... .. • ... : 

Section 6. ' : ARBITRATION·;. "> '''. ! 

6.1 . . If at any time ~ question or controversy shall arise between the partie~ hereto in 
connection•with,the Agreement:upon. ·which the parties cannot agree, then, upon the written request 
of either party setting forth the 'iss_tle:i1i dispute, such question or controversy shall be submitted to 
arbitration_)f th~ parti~·$·'.-i~vo·lv,~c\J w),µ~h dispute are able to agree upon a singl~ arbitrator 
experienced i11_ niatters of the ~ha1·acter i!}1 dispute within thirty (30) days after the party desiring 
such arbitration (the "Dcmancling·Pai."ty'') shall notify in writing the other party or parties to such 
dispute (the "Noticed Parties"), . such· 'dispute shall be submitted to such single . arbitrator. 
Otherwise, the Demanding Party shl;\ll _appoint an arbitrator and notify the Noticed : Parties in 
writing of such appoiqtment .. W~tl~\1:1 ,twenty (20) days after receipt of said notice, the Noticed 
Parties shall each appoint at1' •arbittat6r .and notify the Demanding Party in writing of such 
appointment•. ~houlq anyJfoti'c;ed'.'.P.ai:ty f~il within twenty (20) days after receipt of such notice to 
name its· arbitrator, tlie ·arbitratpr (o.r:th'.e D~inanding Party and the arbitrators for the other Noticed 
Pat1ies, if a~y·, shall sylect one for ,the -Noticed Party so failing and, if they cannot agree, said 
arbitrator m~y be appointed by the ChiefJtidge (or acting Chief Judge) of the United States District 
Court for the District in which the ·lieadquarters office of the Demanding Party is located upon 

16 
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application by any party after ten (1 Oj days' written notice to all other parties. The arbitrators so 
chosen, if even in number, shail select one additional arbitrator to complete the board. If they fail 
to agree upon ·an additional arbitt:ator, the same shall, upon application of any party, be· appointed 
by said judge in the manner ·her~t,ofq1:e stated. 

• { I 

· lJpon :selection,,~:f. .th~ .:~~-~iti·ato~·(s), said arbitrator(s) shall with reasonable· diligence 
determin:e _the:questions ~s d,iscfos~dfo_satd notice of demand for arbitration, shall give all parties 
reasonable notice of the "time and placi:e (of which the arbitrator(s) shall be the judge) ·of hearing 
evidence and ·argument, may take such evidence as they deem reasonable or as either :party may 
submit with witnesses required to be· sworn, and may hear arguments of counsel or others. If any 
arbitrator declines or fails to .act; the ·party ( or parties in the case of a single arbitrator) by whom 
he was chosen or said juqge shall appoipt another to act in his place. After considering all evidence, 
testim01~y; ;an4"argum.enf;·,:·s~,icl'..s{11&!i ar?itrator or the majority of said board of arbitt'ators shall 
promptly st?te such ded~ion oraw~u;d·-in writing which shall be final, binding, and conclusive on 
all parties to the:arbitration' when ·"delivered to them. Until the arbitrator(s) shall issue the first 
decision or award upon any question·sub1nitted for arbitration, performance under the Agreement 
shall continue in the manner and for¢ existing prior to the rise of such question. After delivery of 
said first decision or awc:ird, ea.ch party shall fo11hwith comply with said first decision or award 
immediately afte1: receiving ·it.· .. . · · . 

. . . . . . '•. _: ~ 

. . ·.· •: ' I::·,· ';• .: ''!·:·,}. ·,. . . 
Each party .to · tlje -ai:bitratiqµ _. shall pay the compensation, costs, and expenses of the 

arbitrator appointed •fo its behal( and an fees and expenses of its own witnesses, exhibits, and 
counsel. The compensation, cost, and expenses of the single arbitrator or the additional arbitrator 
in the board of arbitrators shall be paid·in·equal shares by all parties to the arbitration. : 

6.2 :· The book_s and pa1iers,of all parties, as far as they relate to any matter submitted for 
arbitration,.sh"ll _be ope1~;to the:e~~mJnation of the arbitrator(s) . 

. :_ -~-r•-~~- ~ ... , :,· .~ .. :-. :·~:. . i;., · .. : ::· . .-.·.,·. 

Section °7, ·.·,• : GOVERNMENTAL AP.PROV AL, ABANDONMENT 

7.1 · User shall~ at its : own. cost and expense, initiate by appropriate application or 
petition and thereafter diligei:itly prosecute proceedings for the procurement of all: necessary 
consent, .approval, or authprity;f1·01f\-any·governmental agency for the sanction of the Agreement 
and the op.erat_ion~ -to becpai·ried .p'h ... by ,User thereunder. Owner, at its expense, shall -assist and 
support said. application cir p~titfoil'ruid.;wm furnish such information and execute, deliver, and file 
such instrumeht'-_or initi:uinei;its:hiwi:iting .as may be necessary or appropriate to obtain such 
governmentat:cdnsent, approval, (H:.~utho'rity. User and Owner agree to cooperate fully ·to procure 
all such necessary consent, approvai, or·authority. 

7.2 · In the event: O.wner· shall be involuntarily dispossessed, including· threat of 
~ondemnation by 9omp_etent'p4blic,aut_hority, of the right to operate upon and maintain ciny portion 
of the Joint'Ti·ackage; Owner,iih~llhav~ no obligation hereunder to provide tracks for User's use, 
and User sh~ll h~~e-ani~hall· ~ak~:\ io 'claim of any kind, legal or otherwise, against ·owner for 
failure to provide such Jr~cks.for Us~r's·u~e. . 

UP Temp Trackage Agreement 
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7.3· -·under t\le terms hereinaft~r stated, and to the extent that Owner may lawfully do 
so, owner res.erves to itself the exc,lusive right, exercisable at any time during the life of the 
Agreement without concurrence ofUser, ·to elect to abandon all or any part of the Joint Trackage 
by giving six (6) month~ prior·writte_~ no_tice to User of its intention so to do. · 

' :•· .1 

7.4, :,Upon te.npinati{;n:~(the.Agreement, or any partial termination, as the :applicable 
case may {?e, hov,rever·the· same•."tiu~Y-:6C:cµr, User shall be released from any and all _manner of 
obligations and shall be· deemed .. to h·ave forever relinquished, abandoned, surrendered, and 
renounced any and all right possess

1

ed by 'user to operate-over that part of the Joint Ti:ackage to 
which such termination applied,-· imd : as .to such part, User shall forever release and: discharge 
Owner of and from any and all manner of.obligations, claims, demands, causes of acti(m, or suits 
which User might have, or which might:·subsequently accrne to User growing out of or in any 
manner conn~cted _with, :directly Qr", i~directly, the contractual obligations of Owner: under the 
Agreement, ,. in· all events . _pr"o.vided,'.: hpwever, the aforesaid relinquishment, abai1dornnent, 
surrender, renunciatio1;1, release·; and.discha_rge of User shall not in any case affect any of the rights 
and obligations of eithei; Owne1:· 01>u~¢r which may have accrued, or liabilities accrued or 
othe1wise; which may ·have arisen _prior -to such termination or partial termination. ·Upon any 
termination, Owner will remove from Owner's right of way any connecting track, and any 
exclusive facility of Use1\ at l)"se1\'s expense with salvage to be delivered to and retaine·d by User. 
,Upon any paiti&l termin~tiqµj{,tl;ie·.·Agreement, however the same may occur, the :terms and 
conditions ;hei·eof shall"-"continue' ;and-:i·erriain in full force and effect for the balance of the Joint 

• • • • • • t ~I~ • ' •; ' .. I J : ; • • : • t • • 

Trackage. . . ,. · · __ •. :· · : \; 

7.5 · Each party shall be .. respo11sible for any labor claims of, and shall bear the cost of 
employee protection payable to, its. own'·employees, and the employees of companie$ affiliated 
with it, to the extent resulting from the ent_ry into or operation of the Agreement. However, in the 
event the parties agree:that Ownyr,sho.uld .retain employees or provide additional employees for 
the sole,-be.~efit_.of Us~i·;::the ;p~iti~fsiiall. enter into a separate written agreement providing that 
User shall ;bear .-all ·cost '-'atid ·e_j(p.<;;ns~\ fcfr _any such retained or additional employees, :including, 
without li1~ita~iori, all c_os~ and .expen_se as~ociated with labor protection payments which are made 
by Owner and which would not have been incurred had such retention or provision of employees 
for the sole benefit of User not been- required. · 

. . ' 

Section 8. · OTHERCONSIDERATIONS 
. ·•· , · . t· :i·~:.:··· .· . . · .. ~,:: . .-.. > ...... j ,.: • 

. 8.1\ · >Nothing:' il} th~ ,A,:gre~irjent contained shall limit the right of Owner to admit other 
companies to the .use of the-Joint-Track.age or any part thereof on such terms and conditions as are 
satisfactory to Owner, pro\,ided~sucli'"adrriittance shall not materially hinder or obstruct the fair and 
reasonable exercise of '.the rights··granted in the Agreement. Such other companies presently or 
hereafter admitted to the use of the J9int Trackage or any part thereof by Owner shall be considered 
Owner for the purpose of the Agre~µient:· User shall have no right to admit any person, firm, or 
corporation to the_ use cif~he:Join( fi:~ckage. . 

~ .. . . : .. '.~, .. -. >· ,;::: -.:\·;._·.~::,.:::}·. 
• I • • • ~ • ' •~ •. ~ ; • 
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8.2 . · The Agreementshali;be.binding upon and inure to the benefit of the parties hereto, 
their respe9_t.ive succes~o!::}e~~e~~i,\ n~ ·~ss!gns, but no sale, assigmnent, mortgage, or lea_se by User 
of any interest or' right given.it undei· the Agreement, separate and apart from a corporate merger, 
sale, assigmnent; · n1ortgage or· lease, of. Bser's railroad in its entirety, shall be valid or binding 
without the prior wdtten consent of O"'.rier, which consent will not umeasonably be withheld. 

~.3 : The Ag1'e~ment a·nd each and every provision hereof is for the exclusive benefit of 
the parties her:eto·and notJor th~ benefit of any third party. Nothing herein contained shall be taken 
as creating;6dn01;easing ·~ni right 11i_:~n.ithird person to recover by way of damages 01: otherwise 
against a·n/oftlie parti~s'.heribto. ·,: \•: ... _., . ... 

' 1 .. : 

8.4 : All notices, demands,.Tequ~sted, or submissions which are required or permitted to 
be given pursuant to the Agreement s_halrhe given by either party to the other in writing :by serving 
the same upon the Vice fresident_ of Ol?erations of each company. · 

. . ·. 
8.5 . ·. : · If.any coy~nant. or· P!·g:visi~n of the Agreement not material to the right :of User to 

. use the :Joint Trackage s_halli lk·adjtidgeo void, such adjudication shall not affect the validity, 
obligation,: ot performance of .any '. Jt_her covenant or provision which is in itsel( valid. No 
controversy concerning . any • covenant 01: provision shall delay the performance of any other 
covenant or·pi·ovision. Should any covenant or provision of the Agreement be adjudgeq void, the 
parties will make 'such other arrangejnent~:as, under the advice of counsel, will effect the purposes 
and intent of the Agreenient. • .. : . :·: · . · 

• -• I • • , : ~ 

· , , '< . . 

· 8.6(;,:. : I1i'-the e;~P.~·-tli~i,.~,sliall::b,e iiny conflict between the provisions of this Exhibit B and 
the Agreement, the provislor1s·_of'the',Ag1:eement shall prevail. : 

. • ;t 

'. J 

8.7 : All Section headings are inserted for convenience only and shall not -affect any 
construction or in~erpretation ~f the :Ag1:ee'ment. 

.i . 

. •:·-- .· . . ·,1 

. .- .. ·,'.. •:,::,:': =·;. . 
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EXHIBIT C CAPTION 
SUMMARY 

SURFACE TRANSPORTATION BOARD 

NOTICE OF EXEMPTION 
DOCKET NO. FD 36579 

UNION PACIFIC RAILROAD COMPANY 
-- TEMPORARY TRACKAGE RIGHTS EXEMPTION -- 

BNSF RAILWAY COMPANY 

BNSF Railway Company (“BNSF”) has agreed to grant temporary overhead trackage rights to 
Union Pacific Railroad Company (“UP”) between Mill Creek, Oklahoma (BNSF Creek 
Subdivision Milepost 579.3) and Joe Junction, Texas (BNSF Madill Subdivision Milepost 
631.0), a distance of approximately 51.7 miles. The temporary overhead trackage rights covered 
by this Notice are being granted solely to allow UP to move loaded and empty unit ballast trains 
to be used for UP maintenance of way projects. 

The temporary trackage rights will become effective on or after January ____, 2022 The trackage 
rights are temporary in nature and will expire at midnight on December 31, 2022.     

This Notice is filed under 49 C.F.R. § 1180.2(d)(8).  Petitions to revoke the exemption under 49 
U.S.C. § 10505(d) may be filed at any time.  The filing of a petition to revoke will not stay the 
transaction. 

Dated: February __, 2022 

By the Board 




