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From: Jaime Loichinger
To: Tabachnick, Alan; Kate.Marcopul@dep.nj.gov; Andrea.Tingey@dep.nj.gov; Jocelyn.hill@conrail.com;

Acialone@jcnj.org; FulopS@jcnj.org; pbaker@jcnj.org; Karen@jcnj.org; Donna@jcnj.org; tanyam@jcnj.org; Dan
Wrieden; c.montange@frontier.com; gucciardos@comcast.net; mcrowley@embankment.org; Maureen Crowley;
sgallagher@dsrny.com; aferster@railstotrails.org; esther.wintner@gmail.com; pesinliberty@earthlink.net;
hpnajc@gmail.com; harscoveassoc@gmail.com; dskaese@aol.com; ghulings@hcnj.us; bruce@greenway.org;
mail@nynjbaykeeper.org; Newportneighborhood@gmail.com; barton@bartonross.com; Emily Manz; Francesca
Giarratana; mdonato@micheledonatoesg.com; hbartges@jcnj.org; Maggie O'Neill; greg@nynjbaykeeper.org;
Gerry Bakirtjy; Rosenthal, Michael

Cc: Gosselin, Danielle; Wayland, Joshua; Miller, Barbara; Kitay, Evelyn; Hunt, Theodore; Rutson, Vicki; Navecky,
David

Subject: RE: (External)Harsimus Branch Abandonment (AB 167 1189X) Final Environmental Assessment Notice

Date: Monday, November 8, 2021 10:56:27 AM

Attachments: ni.stb.conrail harsimus branch project.con.24jan20.pdf

Mr. Tabachnick,

While the ACHP acknowledged receipt of the notice on October 21, we took the opportunity
today to read the notice and final EA more closely. It's important to clarify that the ACHP's
position on the issue of federal control as it relates to Section 106 and a finding of adverse effect
is outlined in our January 24, 2020, correspondence, which is also attached, and remains
unchanged.

Should you have any questions, please don't hesitate to contact me.
Sincerely,

Jaime Loichinger

Assistant Director

Advisory Council on Historic Preservation
202.517.0219 | joichinger@achp.gov

From: Tabachnick, Alan [mailto:alan.tabachnick@stb.gov]

Sent: Thursday, October 21, 2021 3:11 PM

To: Kate.Marcopul@dep.nj.gov; Andrea.Tingey@dep.nj.gov; Jaime Loichinger
<jloichinger@achp.gov>; Jocelyn.hill@conrail.com; Acialone@jcnj.org; FulopS@jcnj.org;
pbaker@jcnj.org; Karen@jcnj.org; Donna@jcnj.org; tanyam@jcnj.org; Dan Wrieden
<danw@jcnj.org>; c.montange@frontier.com; gucciardos@comcast.net;
mcrowley@embankment.org; Maureen Crowley <moherl@aol.com>; sgallagher@dsrny.com;
aferster@railstotrails.org; esther.wintner@gmail.com; pesinliberty@earthlink.net;
hpnajc@gmail.com; harscoveassoc@gmail.com; dskaese@aol.com; ghulings@hcnj.us;
bruce@greenway.org; mail@nynjbaykeeper.org; Newportneighborhood@gmail.com;
barton@bartonross.com; Emily Manz <Emily@preservationnj.org>; Francesca Giarratana
<fgiarratana@hcnj.us>; mdonato@micheledonatoesq.com; hbartges@jcnj.org; Maggie O’Neill
<MONeill@jcnj.org>; greg@nynjbaykeeper.org; Gerry Bakirtjy <bakirtjy@gmail.com>; Rosenthal,
Michael <mrosenthal@cov.com>

Cc: Gosselin, Danielle <Danielle.Gosselin@stb.gov>; Wayland, Joshua <Joshua.Wayland@stb.gov>;
Miller, Barbara <Barbara.Miller@stb.gov>; Kitay, Evelyn <Evelyn.Kitay.ctr@stb.gov>; Hunt, Theodore
<Theodore.Hunt@stb.gov>; Rutson, Vicki <Vicki.Rutson@stb.gov>; Navecky, David
<David.Navecky@stb.gov>

Subject: (External)Harsimus Branch Abandonment (AB 167 1189X) Final Environmental Assessment
Notice
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Preserving America’s Heritage

January 24, 2020

Ms. Victoria Rutson

Director

Office of Environmental Analysis
Surface Transportation Board
395 E Street, S.W.

Washington, DC 20423

Ref:  Proposed Abandonment of Consolidated Rail Corporation’s Harsimus Branch
Jersey City, Hudson County, New Jersey
ACHP Connect Log Number #001682

Dear Ms. Rutson:

On Novemberl13, 2019, the Surface Transportation Board (STB or Board) provided the Advisory Council
on Historic Preservation (ACHP) with its Cultural Resources Effects Assessment Addendum Report
(Addendum Report) regarding the referenced undertaking. The Addendum Report is submitted as part of
the STB’s compliance with the Section 106 (54 U.S.C. § 306108) of the National Historic Preservation Act
(NHPA) (54 U.S.C. § 300101 et seq.) and its implementing regulations, ‘“Protection of Historic Properties”
(36 C.F.R. Part 800). In this Addendum Report, STB provided additional information and responded to the
comments and questions from the ACHP, the New Jersey State Historic Preservation Officer (NJ SHPO),
and the consulting parties on the first Cultural Resources Effects Assessment Effects Report (Effects
Report) issued on March 29, 2019. However, the ACHP would like to clarify some of the STB’s responses
in the Addendum Report.

The Addendum Report appropriately responds to the majority of the ACHP’s and consulting parties’
comments and questions on the Effects Report. Additionally, the ACHP and STB met on June 11, 2019, to
further discuss our gquestions and comments, and came to agreement on some key points summarized in this
report. We offer the following observations to the Addendum Report’s Attachment 1:

1. Section 110(k): The ACHP and STB agreed that an assessment regarding the applicability of
Section 110(k) to this undertaking will be conducted once the full administrative record has been
put before the Board for its review and decision. The ACHP understands the unique circumstances
regarding this decision, and agrees that it can be completed at a later time. However, in future
consultations, it is important for the STB to complete its Section 110(k) assessment prior to moving
forward with other steps in the Section 106 review. This ensures consistency with the statutory
requirements within the NHPA.

2. Definition of the undertaking: The STB has limited the definition of the undertaking to the Board’s
decision to grant or deny abandonment authority, which is inconsistent with our regulations.
Pursuant to 36 C.F.R. § 800.16(y), the undertaking subject to review by the federal agency is not
limited to the activity requiring federal approval. Rather, the undertaking encompasses the entire

ADVISORY COUNCIL ON HISTORIC PRESERVATION

401 F Street NW, Suite 308 ® Washington, DC 20001-2637
Phone: 202-517-0200 ® Fax: 202-517-6381 ¢ achp@achp.gov ® www.achp.gov





project, including but not limited to the components that require federal approval. Accordingly, the
undertaking should be defined to include portions of the project area previously sold to a developer
with the intention to develop it. It is evident that the land will be used for private and/or public
usage based on information provided to STB and the consulting parties. Despite the undertaking
being defined too narrowly, STB has made a reasonable and good faith effort to identify and
evaluate historic properties and analyze the potential direct, indirect, reasonably foreseeable, and
cumulative effects for four alternatives.

3. The Board’s Limited Jurisdiction: While the ACHP and the STB previously discussed the small
federal handle concept to address the STB’s limited jurisdiction over the larger undertaking, the
ACHP disagrees with the statement that “OEA and ACHP have concluded that the Board’s limited
jurisdiction over the rail line proposed for abandonment in this case does not constitute “federal
ownership or control” under 36 CFR § 800.5(a)(2)(vii).” Rather, in justifying the applicability of
the small federal handle for the undertaking, the STB should consider limitations on its
responsibility to resolve adverse effects. Such a consideration would have to take into account that
the undertaking’s APE includes the Harsimus Branch rail line, the abandonment of which requires
STB approval. This raises the question whether the undertaking would be developed without the
STB’s approval of the rail abandonment, and may challenge the applicability of the small federal
handle to the undertaking. As the ACHP learned during our June 11, 2019, meeting, the STB does
in fact have a significant amount of control over the line while in status and that control does
amount to “federal jurisdiction.” As such, STB’s approval of a rail abandonment could be an
adverse effect if there are not adequate conditions placed on the affected historic property to ensure
its long-term preservation.

The ACHP recommends the STB incorporate these corrections into the Addendum Report. We appreciate
the significant time and effort your agency has invested with this consultation, particularly in addressing
the consulting parties’ comments and questions on the analysis of the undertaking’s potential effects. We
look forward to continuing consultation to resolve the undertaking’s adverse effects. Should you have any
guestions or concerns, please contact Sarah Stokely at (202) 517-0224, or via e-mail at sstokely@achp.gov.

Sincerely,
Jaime Loichinger
Assistant Director

Federal Permitting, Licensing, and Assistance Section
Office of Federal Agency Programs



mailto:sstokely@achp.gov




Dear Consulting Parties:

The Surface Transportation Board (Board) has issued a Notice today regarding the Final
Environmental Assessment (Final EA) in the Harsimus Branch abandonment case, Docket No. AB
167-1189X. The Notice is available on the Board’s website here. | am also attaching a copy of the
Notice for your information. If you have any questions, please don’t hesitate to contact me.

Alan Tabachnick

Historic Preservation Specialist
Office of Environmental Analysis
Surface Transportation Board
395 B Street SW

Washington, DC 20123

Office; 202-245-0367

Cell: 215-370-357Y
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Preserving America’s Heritage

January 24, 2020

Ms. Victoria Rutson

Director

Office of Environmental Analysis
Surface Transportation Board
395 E Street, S.W.

Washington, DC 20423

Ref:  Proposed Abandonment of Consolidated Rail Corporation’s Harsimus Branch
Jersey City, Hudson County, New Jersey
ACHP Connect Log Number #001682

Dear Ms. Rutson:

On Novemberl13, 2019, the Surface Transportation Board (STB or Board) provided the Advisory Council
on Historic Preservation (ACHP) with its Cultural Resources Effects Assessment Addendum Report
(Addendum Report) regarding the referenced undertaking. The Addendum Report is submitted as part of
the STB’s compliance with the Section 106 (54 U.S.C. § 306108) of the National Historic Preservation Act
(NHPA) (54 U.S.C. § 300101 et seq.) and its implementing regulations, ‘“Protection of Historic Properties”
(36 C.F.R. Part 800). In this Addendum Report, STB provided additional information and responded to the
comments and questions from the ACHP, the New Jersey State Historic Preservation Officer (NJ SHPO),
and the consulting parties on the first Cultural Resources Effects Assessment Effects Report (Effects
Report) issued on March 29, 2019. However, the ACHP would like to clarify some of the STB’s responses
in the Addendum Report.

The Addendum Report appropriately responds to the majority of the ACHP’s and consulting parties’
comments and questions on the Effects Report. Additionally, the ACHP and STB met on June 11, 2019, to
further discuss our gquestions and comments, and came to agreement on some key points summarized in this
report. We offer the following observations to the Addendum Report’s Attachment 1:

1. Section 110(k): The ACHP and STB agreed that an assessment regarding the applicability of
Section 110(k) to this undertaking will be conducted once the full administrative record has been
put before the Board for its review and decision. The ACHP understands the unique circumstances
regarding this decision, and agrees that it can be completed at a later time. However, in future
consultations, it is important for the STB to complete its Section 110(k) assessment prior to moving
forward with other steps in the Section 106 review. This ensures consistency with the statutory
requirements within the NHPA.

2. Definition of the undertaking: The STB has limited the definition of the undertaking to the Board’s
decision to grant or deny abandonment authority, which is inconsistent with our regulations.
Pursuant to 36 C.F.R. § 800.16(y), the undertaking subject to review by the federal agency is not
limited to the activity requiring federal approval. Rather, the undertaking encompasses the entire
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project, including but not limited to the components that require federal approval. Accordingly, the
undertaking should be defined to include portions of the project area previously sold to a developer
with the intention to develop it. It is evident that the land will be used for private and/or public
usage based on information provided to STB and the consulting parties. Despite the undertaking
being defined too narrowly, STB has made a reasonable and good faith effort to identify and
evaluate historic properties and analyze the potential direct, indirect, reasonably foreseeable, and
cumulative effects for four alternatives.

3. The Board’s Limited Jurisdiction: While the ACHP and the STB previously discussed the small
federal handle concept to address the STB’s limited jurisdiction over the larger undertaking, the
ACHP disagrees with the statement that “OEA and ACHP have concluded that the Board’s limited
jurisdiction over the rail line proposed for abandonment in this case does not constitute “federal
ownership or control” under 36 CFR § 800.5(a)(2)(vii).” Rather, in justifying the applicability of
the small federal handle for the undertaking, the STB should consider limitations on its
responsibility to resolve adverse effects. Such a consideration would have to take into account that
the undertaking’s APE includes the Harsimus Branch rail line, the abandonment of which requires
STB approval. This raises the question whether the undertaking would be developed without the
STB’s approval of the rail abandonment, and may challenge the applicability of the small federal
handle to the undertaking. As the ACHP learned during our June 11, 2019, meeting, the STB does
in fact have a significant amount of control over the line while in status and that control does
amount to “federal jurisdiction.” As such, STB’s approval of a rail abandonment could be an
adverse effect if there are not adequate conditions placed on the affected historic property to ensure
its long-term preservation.

The ACHP recommends the STB incorporate these corrections into the Addendum Report. We appreciate
the significant time and effort your agency has invested with this consultation, particularly in addressing
the consulting parties’ comments and questions on the analysis of the undertaking’s potential effects. We
look forward to continuing consultation to resolve the undertaking’s adverse effects. Should you have any
guestions or concerns, please contact Sarah Stokely at (202) 517-0224, or via e-mail at sstokely@achp.gov.

Sincerely,
Jaime Loichinger
Assistant Director

Federal Permitting, Licensing, and Assistance Section
Office of Federal Agency Programs
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