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Part of
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October 25, 2021 CSXT/PAR-38
VIA E-FILING

Cynthia T. Brown

Chief, Section of Administration
Surface Transportation Board
Office of Proceedings

395 E Street, SW

Washington, DC 20423

Re: STB Docket No. FD 36472, CSX Corporation and CSX Transportation, Inc., et al.—
Control and Merger—Pan Am Systems, Inc., Pan Am Railways, Inc., Boston and
Maine Corporation, Maine Central Railroad Company, Northern Railroad, Pan Am
Southern LLC, Portland Terminal Company, Springfield Terminal Railway
Company, Stony Brook Railroad Company, and Vermont & Massachusetts
Railroad Company

Dear Ms. Brown:

On October 18, 2021, Applicants' filed in the above-referenced matter Applicants’
Response to Comments and Requests for Conditions and Rebuttal in Support of Application (the
“Response Comments”). Attached as Exhibit 3 to the Response Comments was the Daly Reply
V.S. In response to comments by MassDOT and MBTA, Mr. Daly explained that CSXT has
committed that CSXT and PAS will continue to honor any agreements or commitments made by
the PAR Railroads or PAS to MassDOT and MBTA. Mr. Daly attached several such agreements,
including the 2011 Trackage Rights Agreement (the “2011 PAR TRA”) between MBTA, Boston
& Maine, and Springfield Terminal.

We recently discovered that Attachment 3 to the Daly Reply V.S. inadvertently contained
an incomplete version of the 2011 PAR TRA. See CSXT/PAR-37-220 - CSXT/PAR-37-242.
Enclosed is a full version of the 2011 PAR TRA, along with a First Amendment to the 2011
PAR TRA. We are also enclosing a 2011 Trackage Rights Agreement between MBTA and Pan

! The acronyms and defined terms used in this letter are the same as those used in the July 1, 2021 Revised
Application.
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Am Southern LLC (“2011 PAS TRA”), along with a First Amendment to the 2011 PAS TRA.
The 2011 PAS TRA is related to the 2011 PAR TRA.

Please let us know if you have any questions.

Respectfully submitted,

/s/ Anthony J. LaRocca

Anthony J. LaRocca

Peter W. Denton

Sally Mordi

Attorneys for CSX Corporation and
CSX Transportation, Inc.

Enclosure

cc: Louis E. Gitomer
All parties of record



2011 PAR TRACKAGE RIGHTS AGREEMENT
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2011 TRACKAGE RIGHTS AGREEMENT
BY AND AMONG
THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY _/

AND |
v

BOSTON AND MAINE CORPORATION
AND

SPRINGFIELD TERMINAL RAILWAY COMPANY /

INTRODUCTION AND RECITALS

The Massachusetts Bay Transportation Authority (the “MBTA™). and the Boston and
Maine Corporation, a Delaware corporation (“B&M™) and Springficld Terminal Railway
Company, a Vermont corporation (“STRC™) (B&M and STRC, collectlvcly ‘PAR™) enter into
this 2011 Trackage Rights Agreement (the “Agreement”) as of January le 2011 (the “Effective
Date™ in order to memorialize their mutual understanding with regard to certain rights to
conduct passenger services on certain property currently owned and operated by B&M and
STRC, and for the purpose of detining their respective rights and obligations with respect to the
same.

WHEREAS, the MBTA is thec owner of certain railroad lines (the *“1976 Properties”)
pursuant to an Indenture dated December 24, 1976 from Robert W. Meserve and Benjamin H.
Lacy, as trustees of the property of the Boston and Maine Corporation (the “1976 Deed”);

WHEREAS, PAR is the holder of a retained freight easement described in the 1976
Deed pursuant to which PAR currently conducts its freight raii operations over portions of the
1976 Properties;

WHEREAS, B&M owns the fee interest in certain railroad lines deseribed herein as the
PAR Rail Properties which intersect the 1976 Properties and connect some portions of the 1976
Properties with other rail lines owned by the MBTA, and STRC is the tenant under a lease for
the PAR Rail Properties;

WHEREAS, PAR desires to grant certain trackage rights and an option to purchase with
respect to the PAR Rail Properties to the MBTA, and the MBTA wishes to acquire such trackage
rights and option to purchase upon the terms and conditions set forth in this Agrecment;

NOW, THEREFORE, the Parties agrec as follows:
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SECTION 1 DEFINITIONS.

“Appropriate Statutory and Regulatory Authority” means 49 U.S.C. §10903, ¢f seg. and
49 C.F.R.. Part 1152 and the STB’s interpretations thereof.

“Binding Price Notice” shali have the meaning sct forth in Section 6.2(b)(1).

“Capacity Study” shall have the meaning set forth in Section 4.1.

“Commuter Rail Commencement Date” shall have the meaning set forth in Section 4.1,

: “Commuter Rail Election” means the delivery of a Commuter Rail Election Notice by the
MBTA to PAR and the commencement of MBTA Commuter Rail Services on such portion of
the rail properties described in such Commuter Rail Election Notice.

“Commuter Rail Election Notice” shall have the meaning set forth in Scction 4.1,

“Controlling Party” has the meaning set forth in Section 8.1(a).

“Dircct Costs™ means direct expenses incurred by the Controlling Party in performing
any Force Account Work or by a Party in performing Enhanced Maintenance Services, without
limitation, the cost of associated employee benefits, materials and contracted services, as
described on Exhibit C, Dircct Costs.

“Lffective Date™ shall have the meaning sct forth in the recitals of this Agreement.

“Effective Interest Rate™ means the lesser of (i) twelve percent (12%) per annum or
(it) the fluctuating rate per annum cqual to the Prime Rate plus two percent (2.0%). “Prime
Rate” means the Prime Rate as from time to time published in the Money Rates Section of The
Wall Strect Jouwrnal. "The rate described in clause (ii) of this definition shall change on the date
of each change in the Prime Rate, and if such change results in a change to the fTective Interest
Rate applicable to any amount due under this agreement, the new Effective Interest Rate shall be
applied as of such date.

“Enhanced Maintenance Services” shall mean any maintenance, inspections, equipment,
renewal or the like that is required to meect the Enhanced Maintenance Standard, as well as
maintenance and rencwal services required for any Infrastructure Improvements and any
Supplemental Infrastructure Improvements.

*Enhanced Maintenance Standard” shall mean, (1) in the case of the Level 1 and Level 2
Rail Properties, the increased level and type of maintenance, inspection, equipment and renewal
that is required to provide passenger service on a previously freight-only segment of line,
whether or not such passenger service results in a change to the FRA Classification of the linc
segment as shown on Exhibit ) attached hereto, or (2) in the case of the MBTA Rail Propertics,
the increased level and type of maintenance, inspection, cquipment and rencwal required for
PAR Freight Rail Service above the standards set by the FRA Track Safety Standards for the

GSDOCS\977559.27 2
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speeds at which the MBTA Commuter Rail Services trains are operated, plus, in cither case, any
maintenance and renewal services required for any Infrastructure Improvements.

“Exercise Notice™ shall have the meaning sct forth in Section 6.2(a).

“Force Account Work” means work that PAR is obligated to perform pursuant to this
Agreement, which the MBTA may dircct PAR to complete pursuant to Section 8 hercin.

“FRA” means the Federal Railroad Administration.

“Hazardous Materials™ means and includes asbestos, flammable materials. explosives,
radioactive or nuclear substances, polychlorinated biphenyls, other carcinogens, oit and other
petroleum products, radon gas, urea formaldehyde, chemicals, gases, sotvents, pollutants or
contaminants that could be a detriment or pose a danger to the environment or 1o the health or
safety of any Person, and any other hazardous or toxic materials, wastes and substances which
are defined, determined or identified as such in any and all applicable federal, state and local
laws, by-laws, rules, regulations, codes and ordinances, or any judicial or administrative
interpretations thereof, and the requirements of any governmental agency or authority having
jurisdiction with respect thereto, applicable to the regulation or protection of the environment,
the health and safety of Persons and property and all other environmental matters and shall
include, without limitation, all orders, decrees, judgments and rulings imposcd through any
public or private enforcement proceedings by an entity with appropriate jurisdiction and
authority relating to Hazardous Materials or to the existence, use, discharge, release,
containment, transportation, generation, storage, management or disposal thereof, or otherwise
regulating or providing for the protection of the environment and relating to Hazardous
Materials, or to the existence, use, discharge, release or disposal thereof including, without
limitation the following laws: the Comprehensive Environmental Response, Compensation and
Liability Act (42 U.S.C. §9601 et seq.), the Hazardous Materials Transportation Act (49 U.S.C.
§1801 et seq.), the Safe Drinking Water Act (42 U.S.C. §300(f) et seq.), the Pollution Prevention
Act (42 U.S.C. §13101 et seq.), the Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C.
§136 et seq.), the Resource Conservation and Recovery Act (42 U.S.C. §6901 ¢t seq.), the
Federal Clean Water Act (33 U.S.C. §1251 et seq.), the Federal Ciean Air Act (42 U.S.C. §7401
ct seq.) and Mass. Gen. Laws, Ch. 211,

“Infrastructure Improvements” shall have the meaning set forth in Scction 4.1,

“Infrastructure Improvement Activities” means all construction and construction-related
activities (including but not limited to applicable engineering, permitting and remediation)
reasonably necessary for the completion of Infrastructure Improvements or Supplemental
Infrastructure Improvements.

“Level 1 Rail Propertics™ shall mean that portion of the PAR Freight Rail Properties that
are owned by PAR and defined in Exhibit A as Level 1 Rail Properties, for which the MBTA
has not exercised the Commuter Rail Election.

“Level 2 Rail Properties” shall mean that portion of the PAR Freight Rail Properties that
arc owned by PAR for which the MBTA has exercised the Commuter Rail Election, as listed on

GSDOCS\977559.27 3
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Exhibit A as such exhibit may be updated from time to time by the Parties as set forth in Section
4.4.

“Maintenance Services™ means all actions necessary or required for the maintenance of
the rights-of-way, tracks, bridges, signals, communications equipment and all appurtenances of
any relevant scction of the PAR Freight Rail Properties or the MBTA Rail Propertics in
accordance with the Maintenance Standard.

“*Maintenance Standard™ means, with respect to the Level 1 and Level 2 Rail Properties,
the FRA Classification of the track, which FRA Classifications for the applicable track segments
as of the Effective Date arc set forth on Exhibit D, and with respect to the MBTA Rail
Propertics, the standards set by the FRA Track Safety Standards for the speeds at which the
MBTA Commuter Rail Scrvices trains are operated.

“MBTA” means the Massachusefts Bay Transportation Authority, a body politic and
corporate created by and acting pursuant to Chapter 161A of the General lLaws of the
Commonwealth of Massachusetts, as amended.

“MBTA Commuter Rail Services™ means all of the rail operations, including movement
of the MBTA matcrials and equipment, services and activities performed by the MBTA and its
commuter rail Operating Contractor (or their respective assignees or designees) in conneclion
with the provision of commuter rail service in the Commonwealth of Massachuset(s.

“MBTA Employees™ shail mean the employees and agents of the MBTA, and the
MBTA’s operating contractors and said contractors’ employees.

“MBTA's Estimated Fair Market Value” shall have the meaning set forth in Section
6.2(a).

“MBTA Rati Properties” shall mean any portion of the PAR Freight Rail Propertics
acquired by the MBTA pursuant to the Option to Purchase. Once acquired by the MBTA, such
properties shall cease to be PAR Freight Rail Properties for all purposes under this Agreement.

“MBTA Rail Properties Deed” shali mean any deed transferring any of the PAR reight
Rail Properties to the MBTA pursuant to the Option to Purchase or otherwise, which shall
reserve to PAR the Retained Easement.

“MBTA Termination Notice” shall have the meaning set forth in Section 5.4,

“Non-Revenue Use” means use of right of way by trains operated to relocale equipment
from one point to another for which no fee is charged for the movement of passengers. Non-
Revenue Use includes, without limitation, (1) relocation of empty passenger equipment; (2)
movement of material and cquipment used for maintenance of the railroad by the same railroad
and (3) movement of self-powered track maintenance and inspection equipment. For avoidance
of doubt, excursion trains shall not be included in the definition of Non-Revenue Use.

GSDOCS\ 97755927 4
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“Operating Contractor” means any entily contracted with by the MBTA to provide
commuter rail services on behalf of the MBTA.

“Option Property” shall have the meaning set forth in Section 6.2(a).
“Option to Purchase” shal! have the meaning set forth in Section 6.1,

“PAR Employees” shall mean the employees and agents of PAR, and PAR’s operating
contractors and said contractors” employees.

“PAR Freight Rail Properties” shall mean Level | Raii Properties and Level 2 Rail
Properties, as well as the Worcester Main Line property. The PAR Freight Rail Propertics shall
mean the real property owned by PAR described on Exhibit A hereto and shown on the
valuation plans attached as part of such Exhibit A, with the exception of the areas marked with
cross-hatching on such valuation plans, provided, however, that the definition of PAR Freight
Rail Properties shall include, be modified by, and be subject to the handwritten notes on such
valuation plans signed by representatives of both PAR and the MBTA. For avoidance of doubt,
the Worcester Main Line property is included in this Agreement solely with respect to the Option
lo Purchase described in Section 6, and for the sake of clarity, property acquired by PAR
subsequent to the Effective Date is not included in the PAR Freight Rail Propertics.

“PAR Freight Rail Service” means the present and future full range of freight rail
services and activitics performed by PAR on the Level | Rail Properties, the Level 2 Properties
and/or the MBTA Rail Properties and other activities permitted or required under this
Agreement.

“Party” means cach of the MBTA and PAR.
“Parties” means the MBTA and PAR.

“Person” means any individual, corporation, partnership, association, trust or any other
entity or organization, including, without limitation, a government, a public agency, political
tnstrumentality or political subdivision or authority.

“Price Rejection Notice” shall have the meaning set forth in Section 6.2(b)(i).

“Purchase Price” shall have the meaning set forth in Section 6.2(b).

“Retained Fasement” means a reserved, rctained, perpetual easement for freight rail
service over any MBTA Rail Properties acquired pursuant to the exercise of the Option to
Purchase which shall provide PAR, or its designee, with the exclusive right to provide freight
service and other rights, As described in Section 7.2 herein, the terms of this Agreement that
explicitly govern the rights and obligations of the Parties with respect 10 the MBTA Rail
Properties shall be reflected in the Retained Easement; other terms and conditions governing the
Retained Easement shall be substantially consistent with the provisions of the 1976 Deed.

GSDOCSM977559 .27 3
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“Revenuc Service” means the movement of passengers and goods other than MBTA
Employees regardless of whether a transportation charge is levied, and shall include the MBTA
Commuter Rail Service,

“Service_Suspension” nieans the suspension of PAR Freight Rail Service in order to
perform the Infrastructure Improvement Activities.

“STB” means the Surface Transportation Board.

“Supplemental Infrastructurc Improvements™ shall have the meaning set forth in Section

4.1,

SECTION 2 CATEGORIES OF RAIL PROPERTIES

As shown on Exhibit A hereto, the propertics subject to this Agreement shall be
classified as Level | Rail Properties, Level 2 Rail Propertics, and MBTA Rail Properties, with
the exception of the Worcester Main Line property described on Exhibit A, which shall be
considered a PAR Freight Rail Property but not a Level | Rail Property or a lLevel 2 Rail
Property. The rights and responsibilities of the parties with respect to each category of property
are set forth in Sections 3, 4, and 5 below. The MBTA may elect to convert Level | Properties
to Level 2 Rail Propertics according to the procedures set forth in Scction 4 below, and may
convert PAR Freight Raiil Properties to MBTA Rai! Properties by exercising the option described
in Section 6 below. Upon the conversion of a property to a different catcgory. the Parties shall
amend Exhibit A to reflect such change.

SECTION 3 LEVEL 1 RAIL PROPERTIES

3.1 MBTA’s General Use

Subject to the provisions of this Agreement, the MBTA, either dircctly or through its
Operating Contractor, may enfer upon and utilize the tracks and related operating lacilities on the
Levei 1 Rail Properties for Non-Revenue Use, provided that such usc does not unreasonably
interfere with PAR’s Freight Rail Service. Except as otherwise provided tn Section 3.2, the
MBTA may not use the Level 1 Rail Properties for Revenue Service.

3.2 Occasional Use.

Upon the prior written consent of PAR, which consent shall not be unreasonably
withheld, conditioned or delayed, and the performance of any Enhanced Maintenance Services
that may be reasonably necessary to provide for safe and efficient operations, the MBTA may
occasionally divert, as necessary, MBTA Revenue Service over the Level | Rail Properties
provided that such use does not unreasonably interfere with PAR’s Freight Rail Service. The use
of any portion of the Level 1 Rail Properties by the MBTA in accordance with this Section 3.2
shall not require the change in category of such portion to Level 2 Rail propertics, nor be deemed

GSDOCS\I977559.27 6
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to be an exercise of the MBTA Commuter Rail Option with respect to such portion and shall not
convert any portion of the PAR Freight Rail Properties to MBTA Rail Properties.

33 Dispatching.

PAR shall provide dispatching services for the Level 1 Rail Properties, and shall establish
a dispatching protocol for the Level 1 Rail Properties that (i) will minimize negative impacts on
each Party’s trains, and (ii} will allow reasonable flexibility within the structure described herein
in order to accommodate the movement of each other’s trains, provided however, that PAR shall
have the exclusive right to schedule freight trains.

3.4 Control and Management,

(a) Except as otherwise provided herein, PAR rctains the exclusive
right to exercise and to perform, or to delegate or subcontract to another entity, the
performance of the management, regulatory and operational control of any and all rail
service over Level 1 Rail Properties including, without limitation, dispatching and control
of all trains. In the exercise of its control over the Level | Rail Propertics, PAR will give
priority to PAR freight trains over all other train scheduling, dispatching and control, but
will make all reasonable efforts to expedite the movement of MBTA trains, including
expediting repairs to lines, removing obstructions, and scheduling regular maintenance
and repair programs at hours which will not unrcasonably interfere with such movement.

(b) PAR’s contractors and subcontractors performing work or services
on Level I Rail Properties shall perform and complete their respective work or services in
accordance with this Agreement for the provision of such work or services.

3.5 Maintenance

{a) PAR shall provide all Maintenance Services for the Level | Rail
Propertics. All Maintenance Services shall be undertaken in a manner so as to minimize
interference with train operations. In all circumstances where a track outage is required
for the performance of maintenance that is likely to affect MBTA’s operations (except
emergency mainienance services), such maintenance work shall be scheduled and PAR
shall provide written notice to the MBTA of such maintenance work at least fifteen (13)
days in advance of any such track outage if practical.

(b) [f the MBTA requests that PAR maintain any portion of the Level
I Rail Properties to an Enhanced Maintenance Standard, PAR shall perform all required
Enhanced Maintenance Services, and the MBTA shall be responsible for any incremental
Direct Costs of the Iinhanced Maintenance Services. PAR shall provide the MBTA with
at least thirty (30) days prior written notice of any planned changes to the Maintenance
Standard that are likely to affect the MBTA’s operations. In all circumstances where a
track outage is required for the performance of maintchance (except emergency
maintenance services), stich maintenance work shall be scheduled and the PAR shali
provide written notice to the MBTA of such maintenance work at feast fifteen (15) days
in advance of any such track outage.

GSDROCSN 97755527 7
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(c) PAR shall provide and furnish all labor, administrative,
professional, and supervisory personnel necessary for its performance of the Maintenance
Services undcr this Section. All PAR personnel or PAR contractor personnel involved in
any aspect of providing services under this Agreement shall be subject to the direction,
supervision, and control of PAR, and not the MBTA. PAR shall be solely responsible for
all labor relations issues relating to PAR Employees that arise in connection with the
performance of services under this Agreement.

(d) Unless otherwise stated explicitly in this Agreement, PAR shall be
responsible for the costs of materials, equipment, management, and other expenses
required for its perfoermance of the Maintenance Services under this Section. If the
MBTA desires construction, alterations or improvements on the Level | Rail Properties,
it shall submit a request to PAR in writing which specifies the work which the MBTA
requests PAR to perform on the MBTA s account. Provided that such work would not
unreasonably interfere with PAR Freight Rail Services, PAR shall perform such work at
the MBTA’s sole cost and expense pursuant to Section 8. All such modifications and
improvements shall be considered Infrastructure Improvements, the cost of maintenance
and renewal of which shall be borne solely by MBTA.

(e) In the event that PAR fails to provide Maintenance Services
pursuant to this Section and such failure will have a material adversc cffect on the
MBTA’s operations on the Level 1 Rail Properties, the MBTA may after notice to PAR
and PAR’s failure to perform the Maintenance Services within seven (7) days, at its
option, either with or without the consent or request of Pan Am, maintain the Level | Rail
Properties and PAR shall reimburse the MBTA for direct costs incurred in rendering such
Maintenance Services. The MBTA’s decision to provide Maintenance Services pursuant
to this Section shall not be considered a waiver of any other remedies available to the
MBTA under this Agreement including, without limitation, the remedies set forth in
Section 13.

(H The provisions of this Section do not apply to or otherwise affect
the Level 2 Rail Properties or MBTA Rail Propcerties.

SECTION 4 MBTA COMMUTER RAIL ELECTION

PAR hereby grants the MBTA the right to conduct Revenue Service on the Level 1 Rail
Properties, either in connection with the conversion of Level T Rail Propertics to Level 2 Rail
Properties or in connection with the exercise by the MBTA of any Option to Purchase Level |
Rail Properties, on and after any applicable Commuter Rail Commencement Date in accordance
with the provisions of this Section 2.

4.1 Commuter Rail Eicction Dates

Prior to the commencement of any Revenue Service on any Level | Rail Properties
(except those operations permitted pursuant to Section 3 of this Agreement), the MBTA shall
provide written notice 10 PAR (any such notice, a “Commuter Rail Election Notice™) advising

GSDOCS\I977559.27 8
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PAR of the date on which the MBTA intends to commence Revenue Service on a particular
portion(s) of the Level 1 Rail Properties (cach such date, a "Commuter Rail Commencement
Date”), which date may be adjusted pursuant to Section 4.4 herein. Within thirty (30) days after
the Commuter Rail Election Notice has been reccived by PAR for those L.evel | Rail Properties
identified in such notice, the MBTA shall provide PAR with the proposed scope of a study
specifying the planned level of and proposed schedule for the Revenue Service. The study shall
be designed to determine what track, signal and capacity enhancements would be reasonably
required on the applicable portion of the Level 1 Rail Properties to allow the provision of such
Revenue Service without unrcasonable interference with PAR’s Freight Rail Service (the
“Capacity Study’”). PAR shall provide the MBTA with comments on the proposed scope of the
Capacity Study, and the MBTA shall consider such comments in finalizing the scope. The
MBTA will conduct the Capacity Study, in cooperation and consultation with PAR, and shali
construct the track, signal and capacity improvements, modifications and rchabilitations
reasonably required by the Capacity Study for the level and proposed schedule of Revenue
Service planned by the MBTA, as set forth in Section 4.2 (*Infrastructure Improvements™). The
improvements may include the construction of passcnger stations along the Level ! Rail
Propertics on property to be acquired by the MBTA. MBTA Commuter Rail Services may not
increase or be modified from the level or schedules provided for in the Capacity Study after the
implementation of the initial set of Infrastructure Improvements, except as set forth in Scctions
5.1 or 7.4(b), as applicable, unless the MBTA conducts or funds an additional capacity study to
determine whether any additional Infrastructure Improvements will be required to accommodate
the additional passenger service (the “Supplemental Infrastructure Improvements™), the MBTA
agrees to fund such Supplemental Infrastructure Improvements, and such Supplemental
Infrastructure Improvements arc constructed and operational.

4.2 Infrastructure Improvements

The MBTA at its sole cost and cxpense shall engage PAR to perform the Infrastructure
and Supplemental Infrastructure Improvement Activitics as Force Account Work. The MBTA
shall make available to PAR all plans and specifications for any Infrastructure improvements or
Supplemental Infrastructure Improvements, for review and approval by PAR. If PAR recasonably
determines that the Commuter Rail Services or any aspect of the Infrastructure Improvements
shall unreasonably interfcre with PAR Freight Rail Services, then the MBTA and PAR shall
agree on modifications to the plans and specifications for the Infrastructure Improvement
Activities which will alleviate such unreasonable interference. In the cvent that the
Infrastructure Improvements proposed by the MBTA do not unreasonably interfere with PAR’s
Freight Rail Service, but PAR fails to perform the Infrastructure Improvement Activities as
Force Account Work as required by Section 8 and such failure continues for ten (10) business
days after receipt of written notice from the MBTA of such failure, the MBTA may, at its option,
cither with or without the consent or request of PAR, perform such work itself or may engage a
third party to perform such work. PAR shall perform maintenance scrvices required for
Infrastructure Improvements constructed pursuant Lo this Section 4, and such services shall be
considered Enhanced Maintenance Services, the costs of which maintenance shall be the
responsibility of the MBTA.

GSDOCSV977559.27 9
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4.3 Service Suspensions

Notwithstanding any provision of this Agreement to the contrary, PAR acknowledges
that one or more Service Suspensions may be necessary in order to construct Infrastructure
Improvements. The timing and duration of such Service Suspensions shall be subject to PAR’s
reasonable discretion so as not to materially interfere with PAR Freight Rail Service

4.4 Adjustment of Commuter Rail Commencement Date; Conversion of Level
I Rail Properties to Level 2 Rail Properties

[n the event that any Infrastructure Improvements described in any Commuter Rail
Election Notice shall not have been completed by the Commuter Rail Commencement Date sct
forth in such Commuter Rail Election Notice, such Commuter Rail Commencement Date shall
be deemed to be the date that such Infrastructure Improvements are actually completed and no
Commuter Rail Services shall be initiated prior to such later date, On and after any Commuter
Rail Commencement Date (as the same may be adjusted in accordance with the immediately
preceding sentence), the portion of the Level 1 Rail Properties described in the Commuter Rail
Election Notice shall cease to be Level 1 Rail Properties and shall therecafter be deemed to be
Level 2 Rail Properties for all purposes hereunder, and the Parties shall amend Exhibit A hereto
to reflect such change.

SECTION S LEVEL 2 RAIL PROPERTIES
5.1 Dispatching on Level 2 Rail Properties.

PAR shall provide dispatching services for the Level 2 Rail Properties, and shall establish
a dispatching protocol for the Level 2 Rail Properties that (i) will minimize negative impacts on
cach Party’s trains, and (ii) will allow reasonable flexibility within the structurc described herein
in order to accommodate the movement of each other’s trains, provided however, that the MBTA
shall have the right to schedule passenger trains in consultation with PAR and that in all
circumstances a scheduled commuter rail train shall hold a priority for as long as it maintains its
schedule within a period that is not more than ten minutes earlicr or later than its scheduled time.
The parties acknowledge that the scheduling of passenger trains on the Level 2 Rail Propertics
will likely be extensions of the schedules for existing MBTA Revenue Service on lines
connecting to such Level 2 Rail Properties. Changes to previously approved schedules of up to
ten (10) minutes shall be made by the MBTA in coordination with PAR, shall seek to minimize
negative impacts on the PAR Ireight Rail Service, and shall be subject to PAR’s approval, not be
unreasonably withheld, conditioned, or delayed. The MBTA may propose changes to previously
approved schedules of more than ten (10) minutes earlier or later than scheduled times, in which
case PAR may require the MBTA to conduct an updated Capacity Study pursuant to Section 4.1
and implement such changes in accordance with Section 4.1.

5.2 Control and Management.

Except as otherwise provided herein, PAR retains the exclusive right to exercise and to
perform, or to delegate or subcontract to another entity, the performance of the management,
rcgulatory and operational control of any and all rail service over Level 2 Rail Properties

GSDOCSM 97755927 10
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including, without limitation, dispatching and control of all trains. In the exercise of its contro]
over the Level 2 Rail Propertics, PAR will give priority to MBTA commuter trains over ali other
train scheduling, dispatching and control, including without limitation PAR trains and will make
all reasonable efforts to expedite the movement of MBTA trains, including expediting repairs to
lines, removing obstructions, and scheduling regular maintenance and repair programs at hours
which will not unreasonably interfere with such movement.

5.3 Maintenance of Level 2 Rail Properties

(a) PAR shall provide all Maintenance Services for the Level 2 Rail
Properties. Unless otherwise stated cxplicitly in this Agreement, PAR shall be
responsible for the costs of materials, equipment, management, and other expenses
required for its performance of the Maintenance Services under this Section. PAR shall
provide the MBTA with at least thirty (30) days prior written notice of any proposed
changes to the Maintenance Standard that are likely to affect the MBTA s operations. 1f
the MBTA requests that PAR maintain any portion of the Level 2 Rail Properties to an
Enhanced Maintenance Standard, PAR shall perform the associated Enhanced
Maintenance Services, and the MBTA shall be responsible for any incremental Direct
Costs of the Enhanced Maintenance Services, provided, however, that PAR may require,
or the MBTA may elect, that the MBTA procure and provide materials for use in the
linhanced Maintenance Services, at thc MBTA’s sole cost and expense. In all
circumstances where a track outage is required for the performance of maintenance that is
likely to affect the MBTA’s operations (cxcept emergency maintenance services), such
maintenance work shall be scheduled and the PAR shall provide written notice to the
MBTA of such maintenance work at least fifteen (15) days in advance of any such track
outage, if practical.

(b) In the event that PAR fails to provide Maintenance Services or
Enhanced Maintenance Services pursuant to this Section 5 and such failure will have a
matertal adverse effect on the MBTA’s operations on the Level 2 Rail Properties, the
MBTA may after notice to PAR and PAR’s subsequent failure to provide Maintenance
Services or Enhanced Maintenance Services within seven (7) days, at its oplion, either
with or without the consent or request of PAR, perform such services, and, with respect
to Maintenance Services only, PAR shall reimburse the MBTA for Direct Costs incurred
in rendering such services. The MBTA’s decision to provide Maintenance Services or
Enhanced Maintenance Services pursuant to this Section shall not be considered a waiver
of any other remedies available to the MBTA under this Agreement including, without
limitation, the remedies set forth in Section 10 below. Notwithstanding anything herein
to the contrary, the MBTA shall have the right to secure such approvals of regulatory or
governmental bodies for such work on the Level 2 Rail Properties as may be necessary,
including, without limitation, the FRA and Massachusetts Department of Public Utilities
and no approval of PAR shall be required for the performance of any work on the Level 2
Rail Propertics, except as may be expressly provided herein.

(©) PAR shall provide and furnish all labor, administrative,
professional, and supervisory personnel necessary for its performance of the Maintenance
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Services or IEnhanced Maintenance Services under this Section.  All PAR personnel or
PAR contractor personnel involved in any aspect of providing services under this
Agreement shall be subject to the direction, supervision, and control of PAR, and not the
MBTA. PAR shall be solely responsible for all labor relations issues relating to PAR
Employees that arise in connection with the performance of services under this
Agreement.

(d) If the MBTA desires construction, alterations or improvements on
the Level 2 Rail Properties, it shall submit a request to PAR in writing which specifies
the work which the MBTA requests PAR to perform on the MBTA’s account. Provided
that such work would not unreasonably interfere with PAR Freight Rail Services, PAR
shall perform such work at the MBTA’s sole cost and expense pursuant to Section 8. All
such modifications and improvements shall be considered Infrastructure Improvements,
the cost of maintenance and renewal of which shall be borne solely by MBTA,

(e) In connection with any material change in the level of PAR Ireight
Rail Service from the service levels indicated by the FRA Classifications shown on the
attached Exhibit D, either Party may request that the Partics mect to consider an
adjustment to the Maintenance Standard and Enhanced Maintenance Standard, and any
corresponding adjustment of the costs allocable to each Party for the Enhanced
Maintenance Secrvices.  Any such adjustments shall be implemented if the Party
requesting the adjustment demonstrates, with the cooperation of the other Party, that the
Maintenance Standard then in effect no longer corresponds to the standard required for
the operation of then-current PAR Freight Rail Service.

(H The provisions of this Section do not apply to or otherwise affect
the Level 1 Rail Properties or the MBTA Rail Propertics.

5.4 Reduction in MBTA Use of Level 2 Rail Properties

In the event that the MBTA shall cease to have current use, or, in the MBTA’s sole and
absolute determination, reasonably foresecable future use, of all or any portion of the Level 2
Rail Properties for MBTA Commuter Rail Services, or, if in the MBTA’s sole and absolute
discretion it determines that it no longer wishes to continue the use of all or any such portion of
the Level 2 Rail Properties for Revenue Service, the MBTA shall have the option of terminating
its use of all or such portion of the Level 2 Rail Properties for Revenue Service by written notice
to PAR (an “MBTA Terminaticn Notice™). Following any such termination, such portions of the
Level 2 Rail Properties on which the MBTA has terminated Revenue Service shall be deemed to
be Level 1 Rail Properties for all purposes under this Agreement. In the event that a portion of
the Level 2 Rail Properties shall be deemed to be Level 1 Rail Propertics, the provisions of
Section 4 herein shall govern any decision in the future to reconvert the Level 1 Rail Properties
to Level 2 Rail Properties, provided however that due consideration shall be given to any
Infrastructure lmprovements or Supplemental Infrastructure Improvements completed as part of
the initial conversion of the level 1 Rail Properties to Level 2 Rail Properties. Any MBTA
Termination Notice shall contain a revised Exhibit A reflecting the change in designation.
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SECTION G MBTA OPTION TO PURCHASE
6.1 Grant of Option to Purchase

PAR hereby grants to the MBTA an option (the “Option to Purchase”) to purchase,
subject to, and conditioned upon the receipt of, all applicable regulatory approvals, all or any
portion of the PAR freight Rail Properties upon the terms and conditions set forth in this Section
and subject to PAR retaining a Retained Easement upon any such portion of the PAR Rail
Propertics acquired by the MBTA pursuant to the Option to Purchase. Any conditions placed
upon the receipt of any applicable regulatory approvals must be acceptable to PAR in its
reasonable discretion. The Option to Purchase shall be a continuing right during the initial 30-
year term of this Agreement, and the exercise of the Option Lo Purchase with respect to any
portion of the PAR Rail Properties shall not derogate from the MBTA’s right to exercise the
Option to Purchase with respect to any other portion of the PAR Rail Propertics, nor shall the
failure to consummate the purchase of a portion of the PAR Rail Properties following the
exercise of the Option to Purchase with respect to such portion preclude the MBTA from
exercising the Option (o Purchase with respect to the same portion of the PAR Rail Propertics at
a later datc. PAR may, at any time prior to the MBTAs issuance of an Exercise Notice (defined
below), sell, lease, grant an easement, or otherwise convey any interest in the PAR Freight Rail
Properties to a third party (a “Permitted Transfer”), provided however that (1) any such
Permitted Transter shall be subject to the rights of the Commonwealth pursuant to Mass. Gen,
Laws Chapter 161C, Section 7, Mass. Gen. Laws Chapter 40, Section 54A, if applicable and any
other applicable laws and regulations; (2) any such Permitted Transfer shall not interfere with the
MBTA’s rights under this Agreement; and (3) the Option to Purchase shall run with the land.

6.2 Exercise of the Option to Purchase

(a) During the initial term of this Agreement, the Option to Purchase
shall be exercisable by the MBTA by written notice (the “Exercise Notice™) given by the
MBTA at any time during the initial term of this Agreement. The Exercise Notice shall
set forth the portion of the PAR Rail Properties the MBTA intends to purchase (the
“Option Property™), include the MBTA’s estimate of the Fair Market Value for such
portion of the PAR Rail Properties (the “MBTA’s Estimated Fair Market Valuc™) and
establish the closing date under the P&S (as defined below), which shall not be less than
one hundred and twenty (120) days after the date of the Exercise Notice and shall not be
more than ninety (90) days after final determination of the Purchase Price as described
below. For the purposes of this Section 6, the fair market valuc of all property subject to
this section shall not include any amounts for operating rights on such property, but shall
be limited to the value of the land and appurtenant property to be conveyed, with all
appropriate physical enhancements normally applied to a contiguous right of way, with
such value further adjusted to account for the change in trackage rights liability as further
described in Scction 11 (such change being from such liability allocation as described in
Section 11 for Level I and Level 2 properties to the different liability allocation set forth
pursuant to the 1976 Deed).

o
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(b) If the MBTA exercises the Option to Purchase with respect to all

or any portion of the PAR Rail Properties, the purchase price (o be paid for such portion
of the PAR Rail Propertics shall be the fair market value thereof, determined as follows
(the “Purchase Price™):

GSDOCS\1977559 27

(N Within ninety (90) days after receipt of any Exercisc
Notice, PAR shall either (i) give the MBTA written notice that PAR
accepts the MBTA’s Estimated Fair Market Value (“Binding Price
Notice™) or (ii) if PAR disagrees with the MBTA’s Estimated Fair Market
Value, provide the MBTA with written notice of disagreement (the "Price
Rejection Notice™). If PAR fails to provide the MBTA with either a
Binding Price Notice or a Price Rejection Notice within such ninety-(90)-
day period, PAR shall be deemed to have provided a Binding Price Notice.
If PAR provides or is dcemed to have provided the MBTA with a Binding
Price Notice, the MBTA’s Estimated Fair Market Value shall be the
Purchase Price under the applicable P&S. If PAR provides the MBTA
with a Price Rejection Notice, the MBTA and PAR shall work together in
good faith to agree upon the fair market value for the property described in
the Excrcise Notice. Upon any such agreement, the agreed upon fair
market value shall be the Purchase Price under the P&S. [f the MBTA
and PAR fail to agree upon a fair market value within sixty (60) days after
the date PAR provides the MBTA with the Price Rejection Notice, then
the fair market value shall be determined in accordance with the
arbitration procedures described in Section 6.2(c) below.

(© Arbitration Procedure.

(N If the MBTA and PAR have failed to reach agreement as to
the Purchase Price within sixty (60) days after the date of a Price
Rejection Notice, then, within seven (7) days after the expiration of such
sixty (60)-day period, the MBTA and PAR shall cach simultaneously
submit to the other, in a sealed envelope, its good faith estimate of the fair
market valuc of the Option Property (collectively refeired to as the
"Estimates"). If the higher of such Estimates is not more than one hundred
five percent (105%) of the lower of such Estimates, then the Purchase
Price shall be the average of the two Estimates. If the Purchase Price is
not resolved by the exchange of Estimates, then, within seven (7) days
after the exchange of Estimates, the MBTA and PAR shall each select an
appraiser to determinc which of the two Estimates most closely reflects
the Fair Market Value for the Option Property, Each appraiser so scelected
shall be certifted as an MAI appraiser or as an ASA appraiser and shall
have had at least five (5) years experience within the previous ten (10)
years as a real estate appraiser working in the area of the Option Property.
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For purposes hereof, an "MAI" appraiser means an individual who holds
an MAI designation conferred by, and is an independent member of, the
American  Institute of Real Estate Appraisers (or its successor
organization, or in the event there is no successor organization, the
organization and designation most similar), and an "ASA" appraiser
means an individual who holds the Senior Member designation conferred
by, and is an independent member of, the American Society of Appraisers
(or its successor organization, or, in the cvent there is no successor
organization, the organization and designation most similar).

() Upon selection, the MBTAs and PAR’s appraisers shall
work together in good faith to agree upon which of the two Estimates most
closely reflects the fair market value for the Option Property, The
Iistimate chosen by such appraisers shall be binding on both the MBTA
and PAR as the Purchase Price for the Option Property, If cither the
MBTA or PAR fails to appoint an appraiser within the seven-(7)-day
period referred to above, the appraiser appointed by the other party shall
be the sole appraiser for the purposes hereof. 1f the two appraisers cannot
agree upon which of the two Lstimates most closely reflects the fair
market value of the Option Property within twenty (20) days after their
appointment, then, within ten (10) days after the expiration of such
twenty-(20)-day period, the two appraisers shall select a third appraiser
meeting the aforementioned criteria.  Once the third appraiser (ie.,
arbitrator) has been selected as provided for above, then, as soon thereafter
as practicable but in any case within fourteen (14) days, the arbitrator shall
make his determination of which of the two Iistimates most closely
reflects the fair market value of the Option Property and such Estimate
shall be binding on both the MBTA and PAR as the Purchase Price under
the applicable P&S. If the arbitrator believes that expert advice would
materially assist him, he may retain one or more qualified persons to
provide such expert advice. The Parties shall share cqually in the costs of
the arbitrator and of any experts retained by the arbitrator. Any fees of
any appraiser, counsel or experts engaged directly by the MBTA or PAR,
however, shall be borne by the party retaining such appraiser, counsel or
cxpert.

(3 If the Purchase Price has not been determined by the date
which is thirty (30} days prior to the closing date set forth in the Exercise
Notice, the closing date under the P&S shall be the date which is thirty
(30) days after the determination of the Purchase Price.

(d) It the MBTA exercises the Option to Purchase by giving notice as
provided above and accepts in writing the Purchase Price determined as set foith above,
then the giving of such notice of exercise by the MBTA and its written acceptance of the
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Purchase Price shall be deemed, without the exccution of any other instrument or the
taking of any other action, to create a binding contract between PAR and the MBTA for
the purchase and sale of the Option Property sct forth in the applicable cxercise notice
upon the substantive terms and conditions sct forth in the Purchase and Sale Agreement
attached hereto as Exhibit B (the “P&S™) and this Section. [n the event that the MBTA
does not accept the Purchase Price as determined above, the MBTA may, by written
notice to PAR, decline to execute the P&S, in which case the MBTA will reimburse PAR
for PAR’s share of the costs of the appraisal and all other reasonable costs associated
with the process of preparing for the sale pursuant to this Section 6. In the event of such
non-acceptance of the Purchase Price, the Option to Purchase shall remain in cftect for all
properties subject to this Agreement, and may be exercised again by the MBTA during
the initial term.

SECTION 7 MBTA RAIL PROPERTIES
7.1 Conversion to MBTA Rail Properties

In conjunction with the exercise of the Option to Purchase. the MBTA and PAR shall
comply with the obligations to conduct a Capacity Study and implement Infrastructure
[mprovements or Supplemental Infrastructure Improvements as sct forth in Sections 4.1 and 4.2
above. Following the acquisition by the MBTA of all or any portion of the PAR Freight Rail
Properties, such acquired properties shall, for the purposes of this Agreement, cease to be either
Level 1 Rail Propertics or Level 2 Rail Properties (or, in the case of the Worcester Main Line
property described on Exhibit A, a PAR Freight Rail Property) and shall thereafter be deemed to
be MBTA Rail Properties for all purposes hereunder, and the Parties shall execute an amendment
to this Agreement which contains a revised Exhibit A reflecting the change in designation.

7.2 Operations Governed by this Agreement and MBTA Rail Properties Deed

The MBTA Rail Properties Decd (including the Retained LEasement) transferring MBTA
Rail Properties from PAR to the MBTA shall contain provisions which continue in full force and
cffect the rights and obligations set forth in this Agreement. To the extent that the 1976 Deed
contains rights and obligations other than as set forth herein, the Deed shall contain terms and
conditions consistent with those in the 1976 Deed. including the conditions applicable to
alteration of the MBTA Rail Properties by the MBTA and PAR (other than the construction of
Infrastructure Improvements or Supplemental Infrastructure Improvements pursuant to Scction
4.2) shall be consistent with Section E(1) of the 1976 Deed.

7.3 Access to MBTA Rail Properties.

Consistent with the Retained Easement and subject to this Agreement, PAR shall have
the right to use the MBTA Rail Properties to provide PAR Freight Rail Service.
Notwithstanding any provision of this Agreement to the contrary, the Parties agree that the
MBTA shall have the right to use the PAR Rail Properties to transport baggage, and other matter
and material as is or may be on occasion carried by the MBTA, including equipment or other
material for use by or for the MBTA or its non-freight related agents or contractors.
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7.4 Limitations on Access Rights.

The rights of PAR to use the MBTA Rail Properties, as described above, shall be limited
as follows:

(a) The MBTA Rail Properties shall be jointly used by PAR for PAR
Freight Rail Service and related uses and by the MBTA for the MBTA Commuter Rail
Services and related uses, in accordance with the terms set forth herein and in the
Retained Easement. Nothing in this Agreement shall derogate from the MBTA s right to
utilize, directly or through its Operating Contractor, or to permit other passenger
carrier(s) to utilize any portion of the MBTA Rail Properties for the provision of the
MBTA Commuter Rail Services, including without limitation, intercity service as well as
commuler service; provided, however, that use by other passenger carrier(s) of the
MBTA Rail Properties may require an additional Capacity Study and the construction of
additional Infrastructure Improvements or Supplemental Infrastructure Improvements
pursuant to Section 4.1 and Section 4.2 above.

(b) PAR, or, in the event that thc MBTA assumes dispatching
responsibilities pursuant to Section 7.5 below, the MBTA, shall establish a dispatching
protocol for the MBTA Rail Propertics that (i} will minimize negative impacts on each
Party’s trains, and (ii) will allow reasonable flexibility within the structure described
herein in order to accommodate the movement of each other’s trains, provided however,
that the MBTA shall have the right to schedule commuter rail trains in consultation with
PAR which arc consistent with the schedules planned for pursuant to the Capacity Study
provided for in Section 4.1 above and that in all circumstances a scheduled commuter rail
train shall hold a priority for as long as it maintains its schedule within a period that is not
more than ten minutes earlier or later than its scheduled time. The Parties acknowledge
that the scheduling of passenger trains on the MBTA Rail Properties will likely be
extensions of the schedules for existing MBTA passenger service on lines connecting to
such MBTA Rail Properties. Changes to previously approved schedules of up to ten (10)
minutes shall be made by the MBTA in coordination with PAR, shall seek to minimize
negative impacts on the PAR TFreight Rail Service, and shall be subject to PAR’s
approval, not be unreasonably withheld, conditioned, or delayed. The MBTA may
proposc changes to previously approved schedules of more than ten (10) minutes earlier
or later than scheduled times, in which case PAR may require the MBTA to conduet an
updated Capacity Study pursuant to Section 4.1 and implement such changes in
accordance with Section 4.1.

7.5 Dispatching, Control and Management,

{a) PAR shall continue to provide dispatching of all operations over
the MBTA Rail Properties at its sole cost and expense after the conversion of any PAR
Freight Rail Properties to MBTA Rail Properties, provided, however, that the MBTA
may at any time assume such dispatching responsibilities if it determines, in its
reasonable discretion, that PAR has, on fifteen (15) or more days during any thirty (30)
day period (excepting any period during which construction of any Infrastructure
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Improvements, Supplemental Infrastructure Improvements, or Force Account projects, or
the occurrence of Force Majeure events, materially impacted service), performed
dispatching in a manner materially contrary to the overall dispatching protocois described
in Section 7.4. However, if PAR demonstrates to the MBTA that, in the reasonable
discretion of the MBTA, PAR has rectified any conditions that caused PAR’s failure to
perform dispatching in accordance with Section 7.4, the MBTA shall transfer dispatching
responsibility back to PAR.

(b) In the cvent that the MBTA assumes control of dispatching
services, in order to allow for the transfer of dispatching control to MBTA or its
Operating Contractor on the MBTA Rail Properties PAR will provide full cooperation
and access in locating and activating switching (transfer) equipment at nccessary sites, on
either MBTA or PAR property, in order to cstablish the capability or activation of train
control machines controlling the MBTA Rail Properties at the MBTA dispatching center
and deactivation of the train control machines at the PAR dispatching center. PAR shall
provide this cooperation within 30 days of dircction from the MBTA. Such work shall be
performed as Force Account Work under this Agreement or by the MBTA or third parries
engaged by the MBTA, at its sole discretion.

(c) Upon completion of all installation and activation of switching
equipment to enable dispatching from the designated MBTA dispatching center, the
MBTA shall have the exclusive right to exercise and to perform, or to delegate or
subcontract to another entity, the performance of the management, rcgulatory and
operational control of any and all rail service over MBTA Rail Propertics including,
without limitation, dispatching and control of all trains. In the exercise of its control over
the MBTA Rail Properties, the MBTA will give priority to the MBTA passenger trains
over all other train scheduling, dispatching and controf, including without limitation
freight service. The costs of the dispatching by the MBTA or its Operating Contractor
shall be the responsibility of the MBTA.

(d) Notwithstanding anything herein to the contrary, the MBTA may,
in its sole discretion, decline to assume dispatching control of the MBTA Rail Properties,
in which event PAR shall dispatch the MBTA Rail Properties at PAR’s sole cost and
expense, and subject to the scheduling provisions of Section 7.3(b) and Section 7.4(b).

7.6 Maintenance

{a) The MBTA shall provide all Maintcnance Services for the MBTA
Rail Propertics. All Maintenance Services shall be undertaken in a manner so as to
minimize interference with train operations. In all circumstances where a track outage is
required for the performance of maintenance (except emergency maintenance services),
such maintenance work shall be scheduled and the MBTA shall provide written notice to
PAR of such maintenance work at least fiftecen (13) days in advance of any such track
outage.
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(b) If PAR requests that the MBTA maintain a portion of the MBTA
Rail Properties to an Enhanced Maintenance Standard. the MBTA shall perform the
associated Enhanced Maintenance Services, and PAR shatl be responsible for any
incremental Direct Costs of the Enhanced Maintenance Services.  For avoidance of
doubt, the costs of maintenance of any Infrastructure Improvements or Supplemental
Infrastructure Improvements constructed to accommodate MBTA Revenue Service shall
be perforimed at the MBTA’s sole cost and expense as set forth in Section 4.2, The
MBTA shall provide PAR with at least thirty (30) days prior written notice of any
planned changes to the Maintenance Standard that are likely to affect PAR’s operations.

(¢) MBTA shall provide and furnish all labor, administrative,
professional, and supervisory personncl necessary for its performance of the Maintenance
Services under this Section, All the MBTA personnel or the MBTA contractor personnel
involved in any aspect of providing services under this Agreement shall be subject to the
direction, supervision, and control of the MBTA, and not PAR. The MBTA shall be
solely responsible for all labor relations issucs relating to the MBTA Lmplovees that
arisc in connection with the performance of services under this Agreement.

(d) Unless otherwise stated explicitly in this Agreement, the MBTA
shall be responsible for the costs of materials, equipment, management, and other
expenses required for its performance of the Maintenance Services under this Section. I
PAR desires construction, alterations or improvements on the MBTA Rail Properties,
such improvements shall be considered Infrastructure Improvements, and PAR shall
submit a request to the MBTA in writing which specifies the work which PAR requests
the MBTA to perform on PAR’s account. The MBTA shall perform such work at PAR’s
sole cost and expense pursuant to Section 8 unless the MBTA determines in its
reasonable discretion that: (i) such work will have an adverse cffect on MBTA Passenger
Rail Services and (ii) PAR fails to satisfactorily mitigate such adverse effect. The MBTA
shall perform Maintenance Services required for Infrastructure Improvements constructed
pursuant to this Section 7.6(d), and such services shall be considcred Enhanced
Maintenance Services, the costs of which maintenance shall be the responsibility of PAR.

(e) In the event that the MBTA fails to provide Maintenance Services
or IEnhanced Maintenance Services pursuant to this Section and such failure will have a
material adverse effect on PAR’s Freight Rail Services on the MBTA Rail Properties,
PAR may after notice to the MBTA and the MBTA’s failure to perform the Maintenance
Services or Enhanced Maintenance Services within seven (7) days, at its option, either
with or without the censent or request of the MBTA, maintain the MBTA Rail Properties
and, with respect to Maintenance Services only, the MBTA shall reimburse PAR for
Direct Costs incurred in rendering such services, PAR’s decision to provide Maintenance
Services or Enhanced Maintcnance Scrvices pursuant to this Section shall nol be
considered a waiver of any other remedies available to PAR under this Agreement
including, without limitation, the remedies set forth in Section 14. Notwithstanding
anything herein to the contrary, PAR shall have the right to secure such approvals of
regulatory or governmentai bodies for such work on the MBTA Rail Propertics as may be
necessary, including, without limitation, the FRA and Massachusctts Department of
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Public Utilities and no approval of MBTA shall be required for the performance ol any
work on the MBTA Rail Properties, except as may be expressly provided herein.

(H In connection with any material change in the level of MBTA
Commuter Rail Service from the service levels studied in the Capacity Study, either Party
may request that the Parties meet to consider an adjustment to the Maintenance Standard
and Enhanced Maintenance Standard, and any corresponding adjustment of the costs
allocable to each Party for the Enhanced Maintenance Services. Any such adjustments
shall be implemented if the Parly requesting the adjustment demonstrates, with the
coopceration of the other Party, that the Maintenance Standard then in effect no longer
corresponds to the standard required for the operation of then-current MBTA Commuter
Rail Service.

(2) The provisions of this Section do not apply to or otherwise affect
the PAR Treight Rail Properties,

SECTION 8 FORCE ACCOUNT WORK
8.1 General Authority.

(a) The MBTA may at its discretion request PAR 1o perform Force Account
Work to implement any Infrastructure Improvement Activities or other work to construct or
install other additions and betterments on the Level 1 Rail Propertics or the Level 2 Rail
Propertics pursuant to this Agreement, and PAR may al its discretion request the MBTA to
perform such Force Account Work on the MBTA Rail Properties. For the purposes of this
Section 8, “Controlling Party” shall mean PAR with respect to the Level 1 Rail Properties and
the Level 2 Rail Propertics, and the MBTA with respect to the MBTA Rail Properties, and
“Requesting Party” shall mean the MBTA with respect to the Level | Rail Properties and the
Level 2 Rail Properties, and PAR with respect to the MBTA Rail Properties. So long as the
Parties agree on the terms of a Pl (defined below), the Controlling Party shatl perform Force
Account Work for the Requesting Party at the Requesting Party’s sole cost and expense

(b) All Force Account Work shall be performed in full and strict compliance
with all applicable terms and conditions of this Agreement,

(c) The Controlling Party shall perform Force Account Work using its own
personnel and others as may be necessary, without any impact tc any Controlling Party
obligation to provide other services under this Agreement or freight or commuter rail scrvice in
general over the balance of the Controlling Party’s system. The Controlling Party shall use its
own personnel performing other services pursuant to this Agrecment in the execution of Force
Account Work to the extent that doing so does not interfere with the performance of such other
scrvices.

(dy  The Controlling Party shall assign its personnel to perform Foree Account

Work, 1o the extent that such assignment does not adversely affect the provision of other services
required under this Agreement or freight or commuter rail service in general over the balance of
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the Controlling Party’s system. If the Controlling Party cannot assign its personnel to the
performance of Force Account Work without adversely affecting the provision of other services
due under this Agreement or freight or commuter rail service in general over the balance of the
Controlling Party’s system, the Controlling Parly may assign or hire other personnel to the
performance of Force Account Work., Compensation for use of Controlling Party personnel for
Force Account work shall conform to the provisions of Exhibit C, Direct Costs Billable for Force
Account Work.

8.2 Request For Force Account Work,

The Requesting Party shall initiate Force Account Work Projects by preparing and
delivering to the Controlling Party for review and approval a Project Initiation (*P1™} and/or
Change Order (“CQ”} form. The Requesting Party’s request shall include for review and
approval by the Controlling Party a description of the work to be performed and any plans,
specifications and requirements that the Requesting Party determines should govern the Force
Account Work Project. The Controlling Party shall, within sixty (60) days of'receipt provide a
response to the Pl or CO request which shall include a comprehensive cost proposal for the Force
Account Work Project including staffing plans, resource requirements, and itemized, auditable
costs in a format approved by the Requesting Party and consistent with Iixhibit C, Direct Costs
Billable for Force Account Work, as well as a schedule that includes important milestones for
completing the Force Account Work Project. The Partics shall work together in good faith to
agrec upon a final cost proposal for a project. The Controlling Party shall make every effort to
comply with the cost proposals and schedules, and shail notify the Requesting Party immediately
after the Controlling Party becomes aware that a4 deviation from such preposal or schedule is
likely.

83 Emergeney Force Account Work Projects

In the event of an cmergency or when, in the reasonable discretion of the Requesting
Party, expeditious response is required, the Requesting Party may orally direct the Controlling
Party to undertake necessary Force Account Work, and the Controlling Party shall perform such
work in the most expeditious manner possible. The Requesting Party shall deliver to the
Controlling Party written confirmation of the Force Account Work request within forty-cight
(48) hours of issuing such oral directive and issue a Pl or CO for the Force Account Work as
soon as reasonably practicable thereafter. The Controlling Party shall be entitled to payment for
such emergency force account work performed upon oral dircction consistent with Section 8.7 of
this Agreement,

8.4 Initiation of Force Account Work Projects. Completion of the P1 form and
signature by the Controlling Party’s and the Requesting Party’s authorized representatives shall
constitute an agreement to perform the requested Force Account Work. The cost estimate
detailed in the P1 shall constitute the amount Contractor is authorized to spend. This amount
may only be increased through execution of a CO. The Controlling Party shall perform the
Force Account Work according to the schedule detailed in the PI, unless the Parties execute a
CO revising such schedule.
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8.5 Changes to Foree Account Work Projects, Changes to a I for [Force Account
Work shall be initiated by execution of a CO form. Each proposed CO for a Force Account
Work Project shall cite the number of the P1 that the CO revises. Completion of the CO form
and signaturc by an authorized representative of the Requesting Party shall constitute agreement
regarding the change. No changes shall be made on the basis of oral requests, except in the event
of an emergency situation as set forth in Section 8.2(b) above.

8.0 80% Expenditure Notice. Unless otherwise agreed to by the parties, the
Controlling Party shall promptly notify the Requesting Party in writing when the Controlling
Party has spent or obligated eighty percent (80%) of the funds authorized for a Force Account
Work Project. Such notice shall include: a description of the incomplete work and the estimated
cost of completing such work; a schedule update; and notice of any unsafe condition or impact
on revenue service that may arise if work on the Force Account Work Project ceases before
completion. If the Requesting Party determines that the Force Account Work Project may
exceed its approved cost or continue beyond its approved schedule, the Requesting party may
issue a CO authorizing the Controlling party to continue the Force Account Work Project based
on the new estimate or schedule, or may direct the Controlling Party to terminate the Force
Account Work Project as promptly and inexpensively as feasible, The Controlling Party shall
have no obligation to perform work on a Force Account Work Project after the cost limit
specified in a PI (and any COs that modify such PI) has been reached, with the exception of
work that is, in the determination of the Requesting Party, necessary to prevent or remedy any
unsale condition or to prevent disruption of revenue service. The parties agree that for projects
where the work is expected to be completed in no more than one month, the 80% notice
requirement shall be waived,

8.7 Force Account Work Project Costs.

(a) The Controlling Party shall document all Dircet Costs incurred in
the performance of Force Account Work, scparate from the records Contractor keeps for
the costs of providing Agrecement Services other than Force Account Work. All invoices
for Force Account Work Projects submitted by the Controlling Party to the Requesting
Party shall include thc number of staff-hours and cost of labor expended; the costs of
associated employee benefits; quantities and costs of matcerials consumed; the cost of
subcontracted services; equipment usage and associated costs; and any other allowable
Direct Costs for performing the Foree Account Work Project. The Controlling Party’s
cost proposals and invoices shall indicate the number of hours worked by its personnel on
each Force Account Work Project, and shall include a calculation of the Controlling
Party’s total charges for such hours during the relevant year. Within the cost limit
specified in the P, the Requesting Party shall compensate the Controlling Party for all
work actually performed pursuant to the PI, according to the provisions of Section 8 and
Exhibit C, Direct Costs Billable for Force Account Work. On the first day of each month
during the performance of cach project, the Controlling Party shall submit an estimated
invoice to the Requesting Party for work scheduled to be performed in the subsequent
month. Subject to inspection and final audit as provided in Scetion 8.9, the Requesting
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Party shall submit payment for such invoice to the Controlling Party within fifteen (15)
days of receipt, and any discrepancies shall be reconciled during the audit process.

(b) In the cvent that PAR is the Controlling Party, PAR may require,
or the MBTA may elect, that the MBTA and/or the Requesting Party acquire all materials
to be utilized on a project from vendors mutually agreed upon and at no cost to PAR.

(c) In the event that PAR is the Controlling Party, PAR shall have the
election to retain any materials salvaged for its own account and the cost of such salvage
shall not be reimbursed to PAR, nor shall the project receive a credit for the value of such
salvage.

8.8 Project Completion. Upon completion ol a Force Account Work Project, or
earlier at the sole discretion of the Requesting Party, the Requesting Party will issue to the
Controlling Party a Project Completion Order. The Controlling Party shall submit alf final
invoices of hills required for compensation under the terms of this Section within ninety (90)
days of the date of such order, to be paid by the Requesting Party within fifteen (15} days of
receipt. All ¢laims for compensation made after that time shall be waived by the Controlling
Party.

8.9 Audit and Inspection.

(a) The Conwolling Party shall ensure that all Force Account Work conforms
to all applicable laws, regulations and standards for the performance of such services, except
where different standards are specified in the applicable PLL

(b) The Requesting Party shal!l have the right to have its representative(s)
present at the site of a Force Account Work Project for the purpose of inspecting work performed
and to ensure that all work is progressing according to the agreed-upon schedule. Inspections
may be unannounced and conducted at any location at any time, provided that all applicable
safety rules and practices are followed.

(c) The Requesting Party, in its reasonable discretion, shall approve the
quality and completeness of all Force Account Work performed by the Controlling Party.
Measurement of the adherence to the requirements of this Agreement and the applicable PI shall
be evaluated based on the results of inspections performed at the discretion of the Requesting
Party, as described above. Where the Force Account Work does not meet all applicable laws,
regulations, or standards, or the applicable Pl specifications, the Parties shall meet promptly to
determine what additional work should be performed in order to satisfy those requircments. the
Controlling Party shall remedy all unsatisfactory Force Account Wark at no additional cost to the
Requesting Party.

8.10  Completion of Force Account Work. Upon termination of this Agreement, the
Controlling Party shall continue to perform all incomplete Force Account Work only to the
extent necessary to remedy any unsafe condition on the property, except as otherwise agreed (o
by the Parties.
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8.11  Subcontracts. the Controlling Party may subcontract Force Account Work if it
belicves doing 50 is necessary or elficient, provided, however, that any such subcontracts shall
be subject to the reasonable approval of the Requesting Party.

SECTIONY COMPENSATION
9.1 Consideration for Amendment to 1976 Decd.

The Parties hereby agree that the consideration granted by the MBTA to PAR for the
operating rights granted by PAR to the MBTA pursuant to this Agreement includes the
amendment of the 1976 Deed or the exccution of such other documentation agreed upon by the
Parties, to eliminate trackage rights fees or other fees owed pursuant to such deed or any other
agreements with respect to the properties governed by the 1976 Deed unless and until this
Agreement is terminated by either Party for an Event of Default of the other Party pursuant to
Section 13.1. The MBTA will exceute such deed amendment or other documentation and cause
such amendment or other documentation to be recorded as necessary, With respect to properties
purchased by the MBTA pursuant to the Option to Purchase, in the event ol the subsequent
termination of this Agreement, the MBTA may not implement fees for PAR’s use of such
MBTA Rail Properties except for Enhanced Maintenance Services or as otherwise set forth in
this Agreement.

9.2 Compensation

Each Party shall pay to the other pursuant to the terms of this Agreement the following
compensation: (a) any incremental Direct Costs incurred by a Party for Enhanced Maintenance
Services as described in this Agreement; and (b) charges for Force Account Work in accordance
with Section 8.

973 Reimbursement.

in the event that either Party is obligated to reimburse the other for any cost or expense
set forth in Section 9.2 above, the Party so obligated shall reimburse the other for the actual,
auditable Dircct Costs of such work within 5 days of receiving an invoice from the other Party.
Amounts not paid by a Party within 15 days ol receiving an invoice shall thereafter accrue
interest at the Effective Interest Rate.

SECTION 10 TERM

This Agreement shall commence on the Lffective Date and shall be for a Term of thirty
(30) years, unless terminated earlier pursuant to its tcrms. Notwithstanding the forcgoing, the
Parties agree that this Agreement shall remain in full force and effect during any interim period
between the end of the Term of this Agreement (or the termination hereof for any reason other
than mutual agreement of the Partics) and the execution of a new, revised, or extended trackage
rights agreement covering all of the PAR Rail Properties and the MBTA Rail Properties. The
Parties acknowledge that expiration or termination of this Agreement will not aflect the validity,
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continuation or perpetual nature of any Freight Easement or any other casement rights vested in
PAR with regard to any MBTA Rail Propertics.

SECTION 11 INDEMNIFICATION, LIABILITY AND INVESTIGATION
[1.1  General

Liability for personal injury or properly damage with respect to the Level 1 Rail
Propertics or the Level 2 Rail Properties shall be allocated as provided in this Section 11.
Liability for personal injury or property damage with respect to the MBTA Ratil Propertics shall
be in accordance with the terms of the 1976 Deed. For the purpose of this Section, no Party shall
be decemed to be a “contractor” of any other Party.

11.2  Harm Involving One Party Only

(a) Whenever any loss of; damage to, or destruction of any property
whatsoever, or injury to or death of any person or persons whomsoever {(including, without
limitation, commuter rail passengers or other invitees or trespassers), occurs with the trains,
locomatives, rail cars or rail equipment, or employees or agents of, or in the account of, only
MBTA being involved, then MBTA shall assume all liability thercfor, and bear all cost and
expense in connection therewith, including reasonable attorneys™ fees.

(b) Whenever any loss of, damage to, or destruction of any property
whatsoever, or injury to or death of any person or persons whomsoever (including, without
limitation, commuter rail passengers or other invitees or trespassers), occurs with the trains,
locomotives, rail cars or rail equipment, or employeces or agents of, or in the account of, only
PAR being invoived, then PAR shall assume all liability therefor, and bear all cost and expense
in connection therewith, including reasonable attorneys” fees,

11.3  Harm Caused by Third Party

In the event that harm, damage or injury (including death) is caused solely by an act or
omission for which a third party is legally responsible, to the property of, or in the custody of,
onc of the Parties hercto, or to the employees, passengers or licensees of one of the Partics
hereto, that Party shall assume all loss, cost and expensc arising therefrom, without contribution
from the other party. This Section is not intended 1o relieve any third party from any liability.

1.4 Harm Involving Both Partics

Whenever any loss of, damage to or destruction of any property whatsoever, or injury 1o
or death of any person or persons whomsoever (including, without limitation, commuter rail
passengers or other invitees), occurs with the trains, locomotives, rail cars or rail equipment, or
the employces of, or in the account of, both the MBTA and PAR being invoived, then:
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(a) The MBTA and PAR shall separately assume and bear all liability, cost
and expense for loss of, damage to or destruction of trains, locomotives, rail cars
(including, without limitation, lading) and rail equipment operated by each of them.

(b) The MBTA and PAR shall separately assume and bear all liability, cost
and expense for injury to and death of the officers, agents, contractors and employees
employed or engaged by each of them, except as set forth in Section 11.5.

(c) Fach Party shall assume and bear all liability, cost, and cxpense for injury
to or death of any person (including, without limitation, trespassers) not referenced in
paragraphs (a) or (b) above, and for loss of, damage to and destruction ot all other
property not referenced in paragraphs (a) or (b) above, caused by the negligence or fault
of such Party; provided, however, that the MBTA shall indemnify PAR for claims
described in this paragraph (c) arising from the negligence or fault of (but not the gross
negligence or willful misconduct of) PAR, to the extent that such claims fall within the
MBTA’s program of self-insurance described in Section 12.1(b) below and exceed
$3,000,000 in the aggregate and per occurrence.

11.5  Gross Negligence or Willlul Misconduct

Whenever any loss of, damage to, or destruction of any property whatsoever, or injury to
or death of any person or persons whomsoever, occurs as the result of the gross negligence or
willful misconduct of a Party, such Party shall bear all cost and expense in connection therewith,
including reasonable attorneys’ fees.

[1.6 Derailment or Accident

In the event of any derailment or other accident occurring upon the Rail Propertics
wherein cars, motive power or other equipment of either Party shall fall or encroach upon tracks,
bridges or other property being used by the other Party so that said property is blocked or normal
operation thercover is impeded. the Party whose property has so fallen or encroached shall
expeditiously remove the same and cause all necessary repairs to be made and all tracks and
appurtenances restored, at its expense, as may be required for the continued operation ol the
other Party's railroad activities. Both parties agree to cooperate with each other to expedite the
repair and removal of such cars, motive power and other equipment and will make all reasonable
efforts to restore the afiected tine or facility to service.

11.7  Administration of Claims
(a) All claims, injuries, deaths, property damages and losses arising out of or
connected with this Agreement shall be investigated, adjusted and defended by the Party
bearing the liability, cost and expense therefor under the provisions of this Agreement.
(b) The Party hereto receiving notice of the filing ol a claim will promptly

notify the other Party of such filing where liability therefor may be joint or that of the
other Party hercto. MBTA and PAR will cooperate with cach other in all such
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investigations, adjustments, and defenses, and MBTA and PAR will provide cach other,
upon request therefor, a copy of all documents and written communications and produce
witnesses, experts or exhibits in their employment or control to assist in the preparation
and defense of any such claim and/or litigation with respect thereto.

(c) In the event a claim or suit is asserted against any Party which is another’s
duty hercunder to investigate, adjust or defend, then, unless otherwisc agreed, such other
Party shall, upon request, take over the investigation, adjustment and defensc of such
claim or suit, and the Party relieved of duties in respect of such claim or suit shall
cooperate as requested by the Party investigating, adjusting or defending said claim or
suit.

(d) All costs and expenses in connection with the investigation, adjustment
and defense of any claim or suit under this Agreement shall be included as costs and
expenses in applying the liability provisions set forth in this Agreement.

(c) Neither Party shall settle or compromise any claim, demand. suit or cause
of action for which the other Party has any liability under this Agreement without the
concurrence of such other Party if the consideration for such settlement or compromise
exceeds Fifty Thousand and no/100 Dollars ($50,000.00).

SECTION 12 INSURANCE
12.1  General

This Section 12.1 sets forth the insurance requirements of this Agreement with respect to
the Level 1 Rail Properties and the Level 2 Rail Propertics, and shall not apply to the MBTA
Rail Properties.

(4) The MBTA shall maintain an adequate program of scli-insurance which
will cover claims and liabilitics for loss, damage, injury or death arising out of or
connected with this Agreement, including, without limitation, MBTA’s contractual
liabilities under this Agreement, in the amounts and as provided for in paragraph 12.1(b)
hereot. The obtaining of such policy of insurance and the establishment ol said self-
insurance program, and the maintenance of both in full force and effect by MBTA is a
material obligation of this Agreement. In the event that such insurance policy is canceled
for any reason, then MBTA shall replace said policy during the notification period with
another policy in like amount and coverage protection or, in the case of the self-insurance
program, the MBTA shall re-establish such program.

(b) The MBTA, at its sole cost and expense, shall procure and shall maintain
during the entire term of this Agreement, liability insurance covering PAR as an
additional named insured as agreed and provided in the terms and conditions of
paragraph 12.1(a) hercol. The said liability insurance shall have a limit of not {ess than
$75,000,000 (or such other amount required by law) combined single limit for personal
injury and property damage per occurrence, with deductibles or self-assumed amounts
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not in excess of $7,500.000. The said lability coverage within its terms and conditions
shall extend coverage to PAR for third party personal injury and property damage.

12.2 Period of Coverage

Each Party’s responsibility under this Section shall apply to any liability arising on or
after the Effective Date of this Agreement, and shall extend beyond the date of expiration or
termination of this Agreement with respect to any event occurring or liability arising during the
term of this Agrecment.

12.3 Certificates

The MBTA shall furnish to PAR Certificates of Insurance (and, upon request, copies of
all required insurance policies, including endorsements and declarations) evidencing compliance
with the requirements set forth in this Section on the Effective Date of this Agreement, and upon
the request of PAR, annually thereafter. The policies shall be endarsed to (1) provide that the
policy shall not be cancelled or coverage reduced without sixly (60) days prior notice of
cancellation or reduction to the other party, and (2) name PAR, and its directors, olficers, agents
and employees, as additional insureds with respect to occurrences relating to the performance of
the obligations sct forth in this Agreement; (3) provide that such coverage is primary and non-
contributory to any nsurance or self-insurance procured and maintained by the other party; and
(4) provide that to the extent rcasonably available, all policies shall not contain any terrorism
exclusions, or if they so contain such exclusions, shall contain endorsements providing coverage
for acts of terrorism, both {oreign and domestic, and both certitied and non-certified by the
Secretary of the Treasury of the United States. Inthe event any insurance policy required under
this Agreement is cancelled or has its aggregate limits coverage reduced by 25% or more, then
the MBTA and/or its Operating Contractor (as the case may be) shall replace such policy or
reinstate the aggregate limits during the notification period referred to above with another policy
in like amount and coverage protection.

12.4 Selt-insurance
The MBTA s self-insurance programs and insurance policies with self-insured retentions
must provide at least the same protection from liability and defense of suits as would be afforded

by “first doliar” insurance. If the MBTA fails or refuses to pay any losses within a permitted
self-insured retention, such failure or refusal shall be an Event of Default under this Agreement.

12.5 PAR Insurance Policics

All insurance policies procured by either party and in force with respect to the propertics
governed by this Agreement shall contain waivers of subrogation against the other party.
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SECTION 13 DEFAULT AND BREACH:; TERMINATION
[3.1  Default and Breach

(1) Each of the following shall constitute an “Lvent of Default” under
this Agreement;

(hH Any late payment of compensation under Section 6 or other
provisions of this Agreement remaining outstanding for more than four {(4) months;

(2) The commencement of any proceeding by or against cither
Party which might result in any modification of the obligations hereunder under any
bankruptcy, insolvency or similar law, unless all of the obligations of such party shall
have been duly assumed by a trusice or successor to such party within sixty (60) days
after such proceeding shall have commenced;

(3) The faifure to perform any other covenant or obligation in
this Agreement, which failure shall have continued for more than thirty (30) days
following the date of written notice thercof.

h) If an Event of Default shall occur, the Party not in default may
excrcisc any or all of the following remedies:

() Terminate this Agreement by and upon sixty (60) days
written notice {o the defaulting Party; or

(2) Regardless of whether this Agreement s terminated
pursuant to Section 10, 1{b)( 1)}, pursuc any other remedy at law or in cquity in any state or
federal court in Massachusetts, subject to the provisions of Section 11.

(3) Provided, however, that the MBTA shall have no right to
terminate PARs Retained Easement in the event of default.

(c) The Parties hereto expressly acknowlicdge that the nature and
purpose of this Agreement is such that damages may not be an adequate remedy for any
default or breach so occurring, and that equitable relict, such as injunction, mandatory or
otherwise, including specific performance, may be necessary in the event a Party fails to
curc a breach or default so occurring; in such case, the aggrieved Party may take such
legal action as it deems appropriate and may file immediately any and all pleadings in
any state or federal court in Massachuselts to secure an injunction of the action or
inaction resulting in such default or breach, pending resolution of the matter pursuant to
the dispute resolution procedures set {orth in Section 11 below; and that, except with
respect to the secking of such equitable relief, any and all controversics arising out of or
connected with any default or breach so occurring shall be resolved exclusively by
dispute resolution and arbitration in accordance with the provisions of Section 11 hereof’
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Nothing contained in this Section shall be construed to limit or restrict the Parties’ rights
and obligations under Section 10.2,

(d) An Event of Default shall not be waived or satisticd by the failurce
of a Party to provide written notice thereo!l to another Party, nor shall a failure to provide
written notice be considered a waiver of any other remedies available (o any Party under
this Agreecment or otherwisce.

13.2  Termination; Effect of Terimination

(a) This Agreement may be terminated as provided in Section 10 or by
mutual agreement of the Parties, upon such terms and conditions as the Parties may
mutually agree to. Such termination shall be effective in accordance with a written
agreement by the Partics. Termination under this section shall not constitute a waiver of
the rights of any Party to damages or other remedies related to this Agreement, except to
the extent that the mutual agreement terminating this Agreement so specifies. The Parties
agree and acknowledge that any termination of this Agreement docs not affect the
validity, continuation or perpetual nature of any Retained Easement.

(b) This Agrecment shall terminate with respect to portions of the
MBTA Rail Properties (1) at such time as PAR, in its solc discretion, elects to secure and
cxercise Appropriate Statutory and Regulatory Authority to abandon and/or discontinue
PAR Freight Rail Service on such portions of the MBTA Rail Properties, or (ii) in the
event that such authority is not required, at such time as PAR, its successors or assigns, in
their sole discretion designates in a written notice of termination of this Agreement with
respect to such portions of the MBTA Rail Propertics, which written notice shall be given
to the MBTA at least six (6) months in advance of the date so designated [or termination,
provided however, such portions of the MBTA Rail Properties shall continue to be
subject to applicable law.

(c) Expiration or termination of this Agrcement for any reason, in
whole or in part, shall not relieve or releasc any Party from any oblipation assumed or
from any liabiiity which may have arisen or been incurred by any Party under the terms
of this Agreement prior to the expiration or termination hereof. The forcgoing provision
shall apply whether or not it is so expressly stated elsewhere in this Agreement, including
without limitation, where a right of termination, in wholc or in part, is expressly accorded
cither or both of the Parties.

(d) Provided, however, that the MBTA shali have no right to terminate
PAR’s Retained Easement,
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SECTION 14 DISPUTE RESOLUTION
14.1  Scttlement of Disputes.

Both Parties to this Agreement shall make every rcasonable ctfort to settle any dispute
concerning the interpretation, application or enforcement of this Agreement by prompt and
diligent discussions and negotiations.

14.2  Informai Consideration by the Parties.

Any dispute that cannot be resolved pursuant to Section [4.1 above within thirty (30)
business days alter it arises (or such other time as the Parties may agree in writing), may be
submitted at the written request of any Party to the MBTA’s Director of Railroad Operations and
the individual designated by PAR. These individuals shall discuss and attempt to resotve the
dispute. In the event that the dispute remains unresolved twenty (20) business days alter its
submission (or such other time as the Parties may agree), the matter may be referred in writing
by any Party to the General Manager of the MBTA and PAR’s Vice President of Transportation
for consideration and resolution. If the dispute still remains unresolved thirty (30) calendar days
after its referral to the General Manager and PAR’s Vice President of Transportation under this
paragraph, the Parties may jointly agree to submit the matter to meditation under Section 14.3,
below, or any Party may commence arbitration in accordance with Section 14.4 below.

14.3  Mediation.

(a) Either the MBTA or PAR may request mediation of any
unresolved dispute under this Section 14.3. {{ a Party clects mediation and any other
Party declines to have the dispute resolved by mediation under this Section, or if the
Parties undertake mediation and one of the Parties unreasonably delays the expeditious
conclusion of same, the aggrieved Party may proceed with other remedics available under
this Agreement.

(b) The MBTA and PAR shall jointly select an independent mediator
within twenty-one (21) calendar days after the submittal of a dispute under this Section
(4.3, The independent mediator shall be properly qualificd in the arcas of surface
transportation finance and the surface transportation industry, and have cxperience in the
analysis of transportation operating and capital costs and revenucs.

{c) The mediator shall meet with the Parties within twenty-one (21)
days after his or her selection to attempt to mediate and resolve the dispute. 1f mediation
efforts are unsuccessful after sixty (60) calendar days, the mediator shall, after
consideration of the Parties’ positions and wrilten submissions (if so requested) issue
written recommendations for resolution of the dispute. All meetings and proceedings
shall be held in Boston, Massachusetts, at a time and location acceptable {0 both Parties.

(d) During the pendency of such mediation proceedings, the
performance by both Parties of this Agreement shall continue in the same manner as
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before such controversy arose, unless the mediator shall make a preliminary ruling to the
contrary.,

(e} Each Party shall share equally the costs and expenses of any
mediation conducted pursuant to this Section,

4.4 Arbitration.

It is the desire and intent of the Parties hereto to avoid the expense and delay inherent in
Jitigation; therefore, PAR and the MBTA agree that whenever a Party desires to commence the
arbitration process it shall provide written notice thereof to the other Parties and the following
provisions shall apply:

(a) Except as is otherwise expressly provided in this Agrecment, any
dispute (including, without limitation, disputes regarding whether a matter is subject to

arbitration under this Agreement) under this Agrecement shall be settled exclusively in
accordance with the Commercial Arbitration Rules of the American Arbitration
Association and judgment upon the award entered by the Arbitrator(s) may be entered in
any court having jurisdiction thereof. Arbitration shall be held in Boston. Massachusetts.
It 1s the intent of the Parties hereto that the agreement to arbitrate contained in this
Section shall be valid and irrevocable, and shall be specifically entorceable by either of
the Parties hereto from and after the date of this Agrcement.  In interpreting this
Agreement and resolving any dispute hercunder, the arbitrator(s) shall apply the laws of
the Commonwealth of Massachusetts. In the event of Arbitration, cach Party shall pay
the compensation, costs, fees and expenses of its own witnesses, exhibits and counsel,
The compensation, costs, fees and expenses of the arbitrator(s) and the American
Arbitration Association shall be paid equally by the Parties,

{b) The Parties agree that neither the provisions of paragraph 14 4(a)
nor Section 14.3 shalf be applicable to, nor shall they be used: (i} to alter, amend, change,
modify, add to or subtract from any of the provisions of this Agreement, except to the
extent mutualty agreed to by the MBTA and PAR in the submission of the matter to
arbitration or mediation; (ii) to resolve any matter subject to the judgment or discretion of
one Party to this Agreement; or (1ii) except as is otherwise expressty provided herein, to
resolve any matter reserved by this Agreement for the mutual agreement of the Parties,

14.5  lInterest.

Where the time period during which interest accrucs regarding a matter in dispute is
specifically established elsewhere in this Agreement, that time period shall apply for purposes of
disputes under this Agreement. For any other dispute under this Agreement, interest shall accrue
from the datc that payment was due, at the Effective Interest Rate.
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SECTION 15 EQUAL EMPLOYMENT OPPORTUNITY
15,1 Fair Employment Practices.

Each Party agrees that it will comply with all applicable federal, state, and local laws and
regulations relating to fair employment practices and non-discrimination against employees or
applicants for employment because of race, religion, creed, color, sex, national origin, disability
or sexual orientation.

15.2  Subcontracts.

Each Party shall insert provisions similar to those appearing in Section 12.1 above in
cach subcontract, except subcontracts for standard commercial supplics. raw materials, or
construction.

SECTION 16 DISADVANTAGED BUSINESS ENTERPRISES.

The Parties shall comply with all applicable federal laws and rcgulations relating to
Disadvantaged Business Enterprises, including but not fimited to regulations issued by the U.S.
Department of Transportation (49 C.F.R, Part 23).

SECTION 17 EMPLOYEE WAGEKS AND BENEFITS

Each Party (or its contractors} shall be solely responsible for the determination of and
payment of wages and benefits and other terms and conditions of employment ot all such Party’s
employees; provided, however, that such Party shall comply with any applicable mandatory
tederal or state prevailing wage rate, safety, or wage/hour laws 1o the extent that these laws do
not conflict with applicable collective bargaining agreements.

SECTION 18§  APPLICABILITY

The Parties agree that this Agreement, on and as of the respective Effective Date hereof,
shall supersede all previous agreements between the Partics that refate to all or any portion of the
PAR Rait Properties and the MBTA Rail Properties described in this Agreement.
SECTION 19  GENERAL PROVISIONS

191 Additional Propertics

The Parties may by mutual written agreement signed by each Party add additional

segments of railroad and track to the PAR Rail Properties or the MBTA Rail Properties (and

designate an effective date with respect thereto), in order 1o consolidate their trackage rights
agreements within this Agreement,
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19.2  Ownership of Service Equipment

As used in this Agreement, whenever relerence is made to the trains, locomotives, cars or
equipment of, or in the account of, one of the Partics hereto such expression means the trains,
locomotives, cars or cquipment in the possession of or operated by or on behall of one of the
Parties and including such trains, locomotives, cars or equipment which are owned by, leased to,
or the responsibility of such Party.

19.3  Comphance with Laws and Operating Rules

{a) PAR and the MBTA shall comply with the provisions ot applicable
federal, state, and local laws, regulations, and rules respecting the operation, condition,
inspection, and safety of the trains, locomotives, cars and equipment it or any affiliate or
contractor operates over the PAR Raif Properties or the MBTA Ratl Properties. PAR and
the MBTA shall each indemnify, protect, defend, and save the other, and its officers,
agents, and employecs harmless from all fines and penaltics imposed under such laws,
rules, and regulations by any pgovernmental or regulatory agency. or court having
jurisdiction over the PAR Rail Properties ar the MBTA Rail Propertics, when the
imposition of same is related to the failure of such Party fo comply with its obligations
under this Section. Nothing in this Section shall alter, modity or amend Section § of this
Agreement.

" I its use of the PAR Rail Properties, the MBTA shall comply in
all material respects with the operating rules and regulations of PAR, and the movement
of the MBTA’s trains, locomotives, cars, and equipment over the PAR Rail Properties
shall be subject at all times to the orders of transportation officers of PAR.

() In its use of the MBTA Rail Properties, PAR shall comply in all
material respects with the operating rules and regulations of the MBTA, and the
movement of PAR’s trains, locomotives, cars, and equipment over the MBTA Rail
Propertics shall be subject at all times to the orders of transportation officers of the
MBTA.

(d) The MBTA shall pravide employces, at its sole cost and expense,
for the operation of its trains, locomotives, rail cars and rait equipment over the PAR Rail
Propertics.  All of the MBTA’s Employees who shalt operate trains, locomotives, rail
cars and rail equipment over the PAR Rail Propertics shall be qualified by PAR for
operation thereaver. The MBTA shall compensate PAR for any and all Direct Cosis
incurred by PAR in conncction with the qualification of such employees of the MBTA as
well as the cost incurred by PAR for furnishing pilots, until such time as such employees
of the MBTA are deemed by the appropriate examining officer of PAR to be properly
qualified for operation as herein contemplated, provided that PAR shall not be required to
administer more than three (3) qualifying attempts for any such employee. As used in
this section, qualification pertains only to the employee’s operation of trains,
locomotives, ratl cars and rail equipment on the PAR Rail Propertics in accordance with
PAR’s operating rules and practices.
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(¢) PAR shall provide employees, at its sole cost and expense, {or the
operation of its trains, locomotives, rail cars and rail equipment over the MBTA Rail
Properties. All of PAR’s Employees who shall operate trains, locomotives, rail cars and
rail cquipment over the MBTA Rail Properties shalt be qualified by the MBTA for
operation thercover. PAR shall compensate the MBTA for any and all Divect Cosls
incurred by the MBTA in connection with the qualification of such employees of PAR as
well as the cost incurred by the MBTA for furnishing pilots, until such time as such
employees of PAR are deemed by the appropriate examining officer of the MBTA to be
properly qualified for operation as herein contemplated, provided that the MBTA shall
not be required lo administer more than three (3) qualifying attempts for any such
employee. As used in this section, qualification pertains only to the employee’s
operation of trains, locomatives, rail cars and rail equipment on the MBTA Rail
Properties in accordance with the MBTA’s operating rules and practices.

(H In the event PAR conducts an investigation or hearing concerning
a violation of any operating rule or practice of PAR by any MBTA Employce, except
officers, the MBTA shall be notified in advance of any such investigation or hearing and
such investigation or hearing may be attended by any official designates by the MBTA
and shall be conducted in accordance with the collective bargaining agrecments, if any,
that pertain to said employee or employces.

(&) In the event the MBTA conducts an investigation or hearing
concerning a violation of any opcrating rule or practice of the MBTA by any PAR
Employee, except officers, PAR shall be notified in advance of any such investigation or
hearing and such investigation or hearing may be attended by any official designated by
PAR and shal! be conducted in accordance with the collective bargaining agreements, if
any, that pertain to said employee or employces.

() PAR shall have the right to exclude from the PAR Rail Properties
any MDTA Employce, except officers, whom PAR determines, based on the
investigation or hearing described above, to be in vielation of PAR’s rules, regulations,
orders, practices or instructions issued by timetable or otherwise, provided that PAR may
exclude any MBTA Employee, except officers, from the PAR Rail Properties prior to
such determination for alleged violations of PAR’s rules regarding use of intoxicating
beverages or drugs, or for alleged insubordination. The MBTA shall relcase, indemnify,
defend and save harmless PAR and its officers, agents and employees from and against
any and all claims and expensces arising from such exclusion.

(0 The MBTA shall have the right to exclude from the MBTA Rail
Properties any PAR Employee, except officers, whom the MBTA determines, based on
the investigation or hearing described above, to be in violation of the MBTA’s rules,
regulations, orders, practices or instructions issued by timetable or otherwise, provided
that the MBTA may exclude any PAR Employee, except officers, from the MBTA Rail
Propertics prior to such determination for alleged violations of the MBTA’s rules
regarding use of intoxicating heverages or drugs, aor for alleged insubordination. PAR
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shall release, indemnify, defend and save harmitess the MBTA and its officers, agents and
employees from and against any and all claims and expenses arising from such exclusion.

19.4  Disabled Trains/Wreck Clearing,

(a) {f by reason of any mechanical failurc or any other cause not
resulting from an accident or derailment, a train or locomotive of the MBTA becomes
stalled and unable to proceed under its own power, or fails to maintain the speed required
by PAR on the PAR Rail Propertics, or if in emergencies crippled or otherwise defective
cars are separated from the MBTAs trains on the PAR Rail Propertics, PAR shall have
the option of aflowing the MBTA to furnish motive power or such other assistance as
may be necessary to haul, help or push such trains, locomotives or cars, or to properly
move the disabled equipment off the PAR Rail Propertics. The MBTA  shall reimburse
PAR for Direct Costs incurred in rendering any such assistance.

(b) [f it becomes necessary to make repairs to or adjust or transfer the
Jading of such crippled or defective cars in order to move them off the PAR Rail
Properties, such work shall, at the option of PAR, be done by the MBTA or PAR or by
the Parties” respective contractors. The MBTA shall reimburse PAR for Direct Costs
incurred in rendering any such assistance.

{c) I by rcason of any mechanical failurc or any other cause not
resulting from an accident or derailment, a train or locomotive of PAR becomes stalled
and unable to proceed under tts own power, or {ails to maintain the speed required by the
MBTA on the MBTA Rail Properties, or if in emergencies crippled or otherwise
defective cars are separated from PAR’s trains on the MBTA Rail Properties, the MBTA
shall have the option of allowing PAR to furnish motive power or such other assistance
as may be necessary to haul, help or push such trains, locomotives or cars, or 1o properly
move the disabled equipment off the MBTA Rail Propertics. PAR shall reimburse the
MBTA for Direct Costs incurred in rendering any such assistance,

(d) Il it becomes necessary to make repairs to or adjust or transfer the
lading of such crippled or defective cars in order to move them off the MBTA Rail
Propertics, such work shall, at the option of the MBTA| be done by PAR or the MBTA or
by the Parties’ respective contractors. PAR shall reimburse the MBTA for Direct Costs
incurred in rendering any such assistance.

(e) PAR shall have full responsibility for reraiting wrecking service or
wrecking train service with respect to the PAR Rail Properties, including without
fimitation the removal of damaged equipment, repair and restoration of road bed, track,
stgnals, communication systems and all other right of way structures and facilitics
affected by such wrecks (“Wreck Clearing™). The liability, cost and expense of the
foregoing, including, without limitation, {oss of, damage to or destruction of any property
whatsoever and injury to or death of any person or persons whomsoever resulting
therefrom, shall be allocated and apportioned in accordance with the provisions of
Section [ hereol. All trains, locomotives, rail cars, and rail equipment and salvage from
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the same so picked up and removed which is owned by the MBTA shall be promptly
delivered to it. PAR shall perform its services under this Section i an expeditious
manner in order to restore rail service on the line,

(H The MBTA shall have full responsibility for rerailing wrecking
service or wrecking train service with respect to the MBTA Rail Properties, including
without limitation the removal of damaged equipment, repaiy and restoration of road bed,
track, signals, communication systems and all other right of way structures and facilities
affected by such wrecks (“Wreck Clearing™). The liability, cost and expense of the
foregoing, including, without limitation, loss of. damage to or destruction of any property
whatsoever and injury to or death of any person or persons whomsoever resulting
therefrom, shall be allocated and apportioned in accordance with the provisions of
Section 1 hercof. All trains, locomotives, ratl cars, and rail equipment and salvage from
the same so picked up and removed which is owned by PAR shall be promptly delivered
to it. The MBTA shall perform its services under this Section in an cxpeditious manner
in order to restore rail service on the line.

19.5  Operating Duties in Regard to Safety.

Each Party shall take all reasonable safety precautions and shall provide all rcasonable
protection to prevent damage, injury, death, or loss to: all employees and passengers of the other
Parties and alt tracks, bridges, and other equipment related to the PAR Rail Properties or the
MBTA Rail Propertics. Unless otherwise provided by law, each Party will be responsible to give
all notices and comply with all applicable laws, rules, regulations and lawful orders of any public
agency in connection with its operations under this agreement bearing on the safety of persons or
property or their protection from damage, injury, death or loss. Without limitation, this
obligation shall include cobservance of any and all applicable safety rules and regulations
administered by the Federal Railroad Administration or the Massachusetts Department of Pubtic
Utilities including, for example: the FRA’s regulations at 49 CFR Subtitle B, Chapter 11; all
applicable regulations regarding the transport of Hazardous Materials or wastes prescribed by the
U.S. Department of Transportation including 49 CIFR Parts 171 ¢t seq., and prescribed by the
U.S. Environmental Protection Agency, including 40 CFR Part 263; and all safety rules and
other operating procedures of general applicability and future effect issued by the MBTA and
forwarded in writing to PAR. Each Party shall be responsible for demonstrating compliance
with the above. Nothing in this Section shall alter, modify or amend Section 8§ of this
Agreement.

SECTION 20 ASSIGNMENT

(a) Neither Party may assign to any Person, in whole or in part, any of
tts rights, interests or obligations under this Agreement without the prior written consent
of the other Party; provided, however, that the MBTA may assign its rights under this
Agreement, in whole or in part, to any successor agency or authority, or to the
Massachusetts Department of Transportation (“MassDOT™) or any successor agency or
authority to MassDOT.
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(b) Any permitted assignment of this Agreement, in whole or in part,
by either Party, its successors or assigns, shall release and discharge the assigning Party:
(1) from the performance of its obligations and covenants under this Agreement, or with
respect to the part hereof so assigned, as the case may be, from and afier the date of such
assignment, and (i) from any liability, cost and expense arising out of or connected with
this Agrecment, or with respect to the part thereof so assigned, as the case may be, from
and after the date of such assignment.

(c) Assignment of this Agreement, in whele or in part, shall not
rclieve or release any Party from any obligation assumed or [rom any liability which may
have arisen or been incurred by such Party under the terms of this Agreement prior to the
assignment hereof. The foregoing provision shall apply whether or not it is so expressly
stated elsewherce in this Agreement where a right of assignment, in whole or in part, is
expressly accorded any Party.

SECTION 21 FORCE MAJEURE

Fach Party will be excused from performance of any of its obligations to the other under
this Agreement, where such non-performance is occasioned by any event beyond the non-
performing Party’s control which shall include, without limitation, any order, rule, or regulation
of any Federal, State, or local government body, agent, or instrumentality; work stoppage,
natural disaster; terrorist act or threatened act of terrorism; or civil disorder; provided, however,
that the Party excused hereunder shall usc all reasonable efforts to minimize its non-performance
and to overcome, remedy, or remove such event in the shortest practical time,

SECTION 22 MISCELLANEQUS.

(a) This Agreement, and the transactions to which it relates, will be
governed by and construed and cnforced in accordance with the law of the
Commonwealth of Massachusetts. Any claim or legal action by one Party against the
other shall be commenced and maintained in any state or federal court located in
Massachusetts and both Parties hereby submit to the jurisdiction and venue of any such
court.

(" The MBTA acknowledges that the construction on the PAR
Freight Rail Propertics of Infrastructure Improvements benefitting the MBTA may result
in the imposition of tax liability for PAR. The MBTA agrees that it will recimburse PAR
for the actual costs of such liability, so long as (i) PAR has exhausted all available
remedies in contesting such imposition and (i1} PAR provides such evidence of such costs
as may be reasonably requested by the MBTA. The parties agree to cooperate in the use
all reasonable means to minimize or avoid any such tax liability.

(c) This Agreement, including the Exhibits hereto, represents the
cntire agreement between the Parties hereto with respect to the PAR Rail Properties and
the MBTA Rail Properties from and afier the Effective Date, and this Agreement
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supersedes any and all prior discussions, proposals and communications between the
MBTA and PAR with respect to the PAR Rail Properties and the MBTA Rail Propertics.

(d) All notices pursuant to this Agreement shall be in writing and shall
be deemed effective: (i) on the date given if delivered by hand or transmitted by
facsimile on a weekday, or on the next succeeding weekday if not given on a weekday,
(ii) one weckday after delivery to a reputable overnight courier service, and (i) five days
after having been deposited with the U.S. Postal Service, postage prepaid.

Notices to the MBTA shall be addressed to:

Dircctor of Railroad Operations
Massachusetis Bay Transportation Authority
45 High Street, 9" Floor

Boston, MA 02110

Notices to PAR shall be addressed to:

Vice President of Transportation
Pan Am Railways

Iron Hovse Park

North Billerica, MA (1862

with a copy to:

Law Department

Pan Am Railways

Iron Horse Park

North Billerica, MA 01862

(e) No failure on the part of any Party to exercise, and no delay in
cxercising, any right, power or remedy hereunder shall operate as a waiver thereof, nor
shall any single or partial exercise thereof preclude any other or further exercise thercof
or the exercise of any other right, power or remedy. The remedies of the Partics provided
herein are cumulative and not exclusive of any remedies provided for by law.

(h The indemnification obligations of PAR and the MBTA hereunder
{and all other obtigations) that arise but which are not satisfied during the Term of this
Agreement shall survive the termination of this Agreement.

{g) The scction headings appearing herein arc intended solely for
convenience of reference and shall not be construed as affecting the interpretation of any
provision hercof.
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(h) This Agreement shall be binding upon, and inure to the benefit of
the respective successors and assigns ot the Parties.

(i) Nothing in this Agreement shall be deemed to create any right in
any Person not a party hercto other than permitted successors and assigns of the Parties,
and this Agrecment shall not be construed in any respect to be a contract in whole or in
part for the benefit of a third party except as aforesaid.

Q) The Parties represent and warrant to each other that, except with
respect to a challenge by any union representing any the MBTA Employees or PAR
Employees, (i} the Parties have the power and authority to enter into this Agreement and
to carry out their respective obligations hereunder; (ii) the Parties have taken all legal
action necessary to authorize them to enter into and perform their respective obligations
hereunder; (iii) entering into and performing this Agreement does not violate any statute,
rule, regulation, order, writ, injunction, or decree of any court, administrative agency or
governmental body, or violate any contract or agreement by which any Party hereto is
bound: (iv) there is no known litigation or proceeding pending or threatened against a
Party, or any other action, which could materially or adversely affect the performance of
this Agreement; and (v) the Parties have obtained all approvals as may be required to
permit their respective performance of the obligations of this Agreement.  Except as
expressly provided herein, the Parties make no representations or warranties and waive
no rights or remedies.

(k) No recourse shall be had by any Party for any claim against any
officer, dircctor, stockholder, cmployee or agent of any other Party alleging personal
liability on the part of such Person with respect to performance of the MBTA s or PAR’s
obligations under this Agreement.

(I} The Parties shall collectively maintain appropriate operating and
accounting records which record the locomotives, cars, weight and milcage of same
moved by cach Party over property owned by the other Party, Each Party shall have the
right, upon reasonable notice, to inspect, examine and audit during normal business hours
all operating and accounting records and supporting documents of the other Party
including, without limitation, dispatching records, and all other books and records that
relate to the performance of this Agreement. Nothing in this Agreement shall be
construcd as obligating cither Party o retain books or records beyond the period specified
in regulations of the STB, of the former Interstate Commerce Commission or of the
FFederal Railroad Administration.

(m)  Any time limits specified under a provision of this Agreement may
be suspended by mutual written agreement of the Parties.

(n) During the pendency of any dispute between the Parties, the
business and the operations to be conducted under this Agreement, o the extent that they
are the subject of any such dispute, shall continue to be transacted and used in the manner
and form existing prior to the arising of any such controversy.
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(0) [n the event of any conflict between the text of this Agreement and
that of any Exhibit hereto, the text of this Agreement shall control except to the extent
that this Agreement makes specific reference to a provision of any Exhibit as defining the
obligations of a Party hereunder.

{p) In the event that any provision of this Agrcement is found to be
invalid or uncnforceable in any respect, the remaining provisions shall nevertheless be
binding with the same effect as if the invalid or unenforceable provision was originally
deleted.

Q) This Agreement and the Exhibits hereto and thereto may be
amended [rom time to time during the Term of this Agreement. The MBTA or PAR may
request in writing such amendments or modifications. However, no such amendments or
modification shall be effective unless evidenced by a writlen amendment to this
Agreement exceuted by duly authorized representatives of both Partics hereto.

() This Agreement shall in no way be considered as establishing
cither a joint facility or a joint enterprise betwceen the MBTA and PAR,

(s) In the performance of work under this Agreement the Partics shall
be deemed to be independent contractors and no Party shall be deemed to be an agent of
any other Party, Notwithstanding the forcgoing, for purposes of Scction 8 no Party shall
be deemed 10 be a “contractor” of any other Party.

[Remainder of page intentionally lefi blank]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed as of the date above first written, in duplicate, each of which shall be considered

an ortginal.

APPROVAL AS TO FORM MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

By:

William A. Mitchell 4;/
General Counsel e
Massachusetts Bay
Transportation Authority

General Manager

SPRINGFIELD TERMINAL RAILWAY
COMPANY

" @mﬁq P

Name: ,0 /A é
Title: /é

BOSTON AND MAINE
CORPORATION

@M.dq L

Name /90»\/: Al S

Title: /"é' -5
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COMMONWEALTH OF MASSACHUSETTS, COUNTY OF Z’/Qé /1 LSS

‘ i , to be the person whose name is signed on the
precedmg, ifstrument an duknowledged that he/she signed it voluntarily for its stated
purpose as an authorized signatory of such entity and as the free act and deed of said

entity.
Name: ﬁ%ﬁﬁ/&i 7/ Al

Notary Public

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF[/]:J;Z !(czd . SS

On this /o7 ofguary, 2011, personally appeared before me the above-
named S o/ . an authorized signatory of Springfield Terminal
Railway Company, proved to me through satisfactory evidence of identification, which
was v LS r 7w A % to be the person whose name is signed on the

preceding instrument and acknowledged that he/she signed it voluntarily for its stated qa,
purpose as an authorized signatory of such entity and as the free act and deed of'said ‘\Q:}sH'TCHé?I,,’
» . ”‘

Notary Public

. & + L& SION B >
entity. S5 4 %‘.C\ %
5 *}}ég};o"‘ 7

Name: g i © '“ E

O %
ity aﬁ mm o

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF 4 (L

On this A)/gl%.vk oénuary 2011, personally appeared before me the above-

named g L an autherized signatory of Boston and Maine

Corppration, proved to me through satistactory evidence ot identification, which was
é/‘r(/?fg £ r'TCn, to be the person whose name is signed on the preceding
instrument and acknowledged that he/she signed it voluntarily for its stated purpose as an
authorized signatory of such entity and as the free act and deed of said entity,
\“mllllmu””

s B HihOR

Notary Public

”’I
’f
I
’4
';’_ tat
O:
E;:
;’:g
2o
AN

"’
',

-

\\\\\\\.“:'.lg:.z
. ‘"y
N 7S
L@
9,
(RN
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EXHIBIT A

FROM

Plaistow Station

(Layover
Service

The MBTA owned
Western Route Main line
property at the
Massachusetts/New
IHampshire Border at
approximate milcage
MBTA-36.41- PAR-
274.65

V.S, 2 - Map 35 - Eng.
Sta. 1821467

o

Lowel! Branch
Service

The MBTA owned Lowell
Junction (CPF-1LJ-19.57)
on the MBTA Western
Route Main Line
{WRML)via both the cast
(MP19.57) and west
(MP19.31) legs of the
Lowell Junction Wye

V.5, 9 Map 1 - LEng. Sta.

0+0

Stoney Brook
Branch

The MBTA’s New
Hampshire Main Line
property at North
Chelmsford via both the
south leg of the wye (CPF-
NC) approximate mileage
MBTA 28.55 PAR 302.55
and via the north leg CPN-
1- MBTA 28.91 PAR 0.91
(Northern ML mileage)

V.S. 16 —Map 14-Eng.
Sta. 696+16

-

10

A point easl o7 the CPF- |
273 interlocking in
Plaistow New Hampshire

at Freight Main Line
approximatle mileage
PAR-MP-272.00 (MBTA-
MP-B39)

VS.2—~Map37 - Eng.
Sta. 2060+11

"CATEGORY OF
RAIL PROPERTY
(SKE SECTION 2)

["Level 1 Rail Propesties

The MBTA owned
property at CPF-BY
(MBTA-24.66 — PAR-
298.50) “Bleachery™ on
the MBTA’s New
Hampshire Main linc at
approximate milcage
24.68

V.S, 9-Map 8a - Lng.
Sta. 19+74.2

Level 1 Rail PrOperlics_m

(CPF-WL) on the
MBTA’s IFitchburg Main
fine at approximate
mileage MBTA-33.72
PAS-313.77 in Ayer.

V.S. 16-Map-3-Eng.
Sta.128+00

ﬁﬁ{ The Willows Interlocking | Level | Rail Properties
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RAIL
PROPERTY

FROM

TO

CATEGORY OF

RAIL PROPERTY
(SEE SECTION 2)

4. Worcester Main
Line Service

A location known as
Harvard that represents
the Pan Am Southern /
Pan Am Railways division
point at approximate
WN&P mileage 25.70

V.S, 6 -Map 26-Eng.
Sta.1341+50

A railroad station location
now known as BARBER
at approximate mileage
2.92 and further any Pan
Am rights that may exist
into Worcester Union
Station approximalc
mifeage 0.00

V.S5. 6 —Map |

PAR Freight Rail
Propertics
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FORM OF PURCHASE AND SALE AGREEMENT BETWELEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND

PAN AM RAILWAYS

1. Parties
BOSTON AND MAINE CORPORATION/SPRINGFIELD TERMINAL
RAILWAY COMPANY (collectively “PAR"),a
with a principal officcat .~ (hereinafter the

SSELLER™ or “Pan Am™) agrees to sell and convey to the MASSACHUSETTS
BAY TRANSPORTATION AUTHORITY, a body politic and corporate and a
political subdivision of the Commonwealth of Massachusctts with a usual place of
business at Ten Park Plaza, Boston, Massachusetts 02116, its successors or
assigns (hereinafler the “BUYER” or the “MBTA™) and BUYER agrees to buy

the following described Premises subject to the terms and conditions hereof.

Seller and Buyer are parties to the certain Trackage Rights Agreement {the “Trackage
Rights Agrcement™) by and among Seller and Buyer, daled 2011, The
property to be conveyed under this Purchase and Sale Agreement (the “Agreement™) is
being conveyed by Seller to Buyer consistent with Section 6 of the Trackage Rights

Agreement,

2, Premises
The premises consist of the following parcels of land, as shown on the plans attached
fiereto as Exhibit A, together with all improvements thercon and appurtenances thereto
(the *Premises™);

|TBD]

For SELLER s title see

GSIDXOCSMBTTE59 27 47
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3. Quality of Title
The Premises are to be conveyed by a good and sufficient quitclaim deed of
SELLER substantially in the form attached hereto as Exhibit B (the “Deed”),

conveying a good and marketable title to the same, free from all encumbrances,

excepl:

(a) Provisions of existing building, environimental, and zoning laws, together
with any rights the public may have to the use of any roads, alleys, bridges or
streets on or crossing the Premises;

(b) Lxisting rights created by instrumenis of record in party or partition walls;

(C) Such taxes for the current tax year as are not due and payable on the date of
the delivery of the Deed, and any liens for municipal betierments assessed
afler the date of execution of this agreement by BUY LR,

(d) liasements, restrictions, reservations, eminent domain takings, and other
maitters by third partics, whether or not of record, existing on the date of
execution of this agreement by BUYER, including but not limited to,
tenancies, encumbrances, casements, rights, trackape use, leases, ficenses,
permits, privileges, agreements (including side track agreements), and freight
interchange agreements or arrangements, and any state of facts that an
accurate survey or prudent inspection of the Premises would disclose
(collectively, “Encumbrances™) provided, however, that all material
Encumbrances known to SELLER have been disclosed in writing to BUYER
no more than seven (7) days after the delivery of the I'xercise Notice
pursuant to Scction 6 of the ‘frackage Rights Agreement, and, at the request
of BUYER at any time prior to the expiration of the Due Diligence Period,
the Purchase Price has been adjusted in light of any such Encumbrances. If
at any time prior to the Closing, it is determined that SELLER has [ailed 1o
disclose the existence of a material Encumbrance te BUYER of which
SELLER had prior knowledge. then, notwithstanding any provision ol the
Purchase and Sale Agreement to the contrary, BUYER shall be entitled to
retract its initial Exercise Notice by writlen notice to Seller and deliver a

replacement Exercise Notice to SELLER, at whick point the Purchase Price

GSDOCSAVIO77539.27 48
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shall be re-determined in accordance with Section 6 of the Purchase and Sale
Agreement;

(e) Any encroachments or other survey matters existing as of the date of this
Agreement.

(f) That certain Trackage Rights Agicementdated 2011 (the
“Irackage Rights Agreement™).

{g) SELLER’s Retained Easement, as that term is defined in the Trackage Rights
Agreement, and the Telecommunications Easement (as defined below).

(h) any pipes, wires, poles. cables, culverts, drainage courses or systems,
or other facilities on or crossing the Premises, together with the rights
ol any person entitled thereto to maintain, repair, renew, replace. use
or remove the same, provided, however, that all material such
improvements known to SELIER have been disclosed in writing to BUYLER
no more than seven (7) days alter the delivery of the Exercise Notice
pursuant to Section 6 of the "I'rackage Rights Agreement, and, at the request
ol BUYER at any time prior to the expiration of the Due [iligence Period,
the Purchase Price has been adjusted in fight of any such improvements. [f at
any time prior to the Closing, it is determined that SELLER has failed to
disclose the existence of such improvements to BUYER of which SELLER
had prior knowledge, then, notwithstanding any provision ol the Purchase
and Sale Agreement to the contrary, BUYER shall be entitied to retract its
initial Exercise Notice by written notice to Seller and deliver a replacement
Exercise Notice to SELLER, at which point the Purchase Price shall be re-
determined in accordance with Section 6 of the Purchasce and Sale
Agreement; and

(iy general real estate taxes for the year of the Closing for the year of the

Closing and subscquent years not yet due and payable.

The “Telecommunications Easement™ shall be an easement reserved in the deed to be
delivered by SELLER to BUYER pursuant to this Agreement of a permanent, exclusive
(excepted as noted below) right of way and casement in, on, over, under, across and
through the Premises {or the purpose of accessing, constructing, installing, operating,

maintaining, modifying, repairing, replacing, relocating and removing a

GSDOCS 877559 27 49
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telecommunications system or other system for transmission of intelligence or
information by any means, whether now existing or hereafter devised, including such
poles, pipes, wires, fibers, fiber optic cables, repeater stations, attachments,
appurtenances, structures or other cquipment and property of any description necessary or
useful tor the same. The Telecommunications Easement shall include the right to freely
lease, license, mortgage, assign, pledge and otherwise alienate the Telecommunications
Easement. The BUYER shall in the deed covenant with the SELLLEER to recognize the
Telecommunications Fasement and, without the payment of any further consideration. to
exccute, acknowledge and deliver such instruments suitable for recording with the

registry of deeds as the SELLER may reasonably require to acknowledge title to the

Telecommunications Easement in the SELLER. The Telecommunications Fasement
shall include an obligation in the SELLER to reasonably repair and restore the surface of
the casement area after any work, shall require the reasonable approval of the BUYER as
to location of the easement and any improvements constructed therein, and limits to the
extent of any surface or overhead improvements constructed pursvant to the casement,
No activities, operations or improvements undertaken pursuant to the easement may
materially interfere with present or future railroad operations or improvements, and the
BUYER may impose rcasonable conditions on any construction undertaken pursuant to
the easement (such as, but not limited to, minimum load-bearing requirements, clearance
requirements, etc.). SELLER shall be responsible for all costs of any construction
undertaken pursuant to the easement, including the costs of any environmental
remediation, and shall indemnify and hold harmless BUYER from any such costs. The
exclusivity of the Telecommunications Easement shall not limit the right or ability of the
BUYER (or any third party ciaiming by, through or under BUYER) to install, use and
operate telecommunication or information systems of any nature (such as, but not limited
to, railroad signal systems, positive train control (PTC) systems, ticket vending
communications, security systems cameras and advertising systems} whose primary
purpose is related to rail operations or passengers or the display of information on or

from the Premises.
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Purchase Price. The purchase price for this convevance is ~ DOLLARS (S )
(the “Purchase Price”™) and such other good and valuable considerations.  Subject to the
terms and conditions of this Agreement, the Purchase Price shall be paid as {ollows:

On the Closing Date, the Deposit (defined below) shall be paid to SELLER and applied
in reduction of the Purchase Price payable at Closing. The balance of the Purchase Price,
subject to adjustments and prorations provided for in this Contract, shall be paid by
BUYER, pursuant to an escrow arrangement to be agreed upon by the Parties, by wire
transfer of immediately available federal funds and the agreed-upon escrow agent shall

transfer such funds, together with the Deposit, by wire transfer of immediately available

funds to such account(s) as SELLER may designate in writing.

Deposit. BUYLER has, prior to or simultaneously with, 1ae execution of this Agreement
by SELLER, delivered ten percent (10%) of the Purchase Price {the ~*Deposit™ to
SELLER which shall hold the Deposit. Except as otherwise provided in this Agreement,
should this Agreement be terminated prior to the Closing (including by BUYER in its
sole discretion as a result of any due diligence investigations conducted as described

herein), SELLER shall return the Deposit to BUYER.

Time of Performance

The Deed is to be delivered and the remainder of the Purchasc Price paid at

~, Boston, Massachusetts, on or before 2010 (the

“Closing Date”). The parties may mutually agree in writing on some other place and

time as the Closing Date.

Survey

If required by BUYER, SELLER shall furnish to BUYER, at BUYER'S expense: (i) an
ALTA survey (the "ALTA” Survey) of the Premises to be conveyed; and (ii) a “metes
and bounds™ description of the Premises to be conveyed. A Registered Land Surveyor
shall prepare the ALTA Survey. SELLER shall provide to BUYER said ALTA Survey

and the metes and bounds description not less than filteen (15) days before Closing.

Regulatory and Permitting Approvals

(a) BUYLR is responsible for obtaining any ptan required in order to record the Deed

with the Registry of Deeds at BUYER's expense. 17 a plan is required in order to
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record the Deed, SELLER agrees to provide BUYER access to the Premises, subject
to reasonable access agreements including any necessary indemnifications, in order
for BUYER to produce such a ptan no later than fifteen (13) days prior to Closing.
Closing shall be expressly contingent upon receiving all applicable regulatory
approvals or exemptions for this transaction and the acceptance ol all conditions
imposed by such approvals or exemptions that are not unreasonably objectionable (o
either BUYER or SELLER. For the sake of clarity, any condition of approval or
exemption which grants another freight rail carrier rights over the Premises shall be

deemed to be reasonably objectionable.

(b) BUYER, at its own cost and expense, shall prepare and file with
any federal, state or local regulatory agency or department that has jurisdiction
over ali or any part of the transaction contemplated by this Agreement, all
applications, petitions, requests, notices or other necessary filings (cach a
“Submission to Governmental Authority™), including an appropriate application
or petition for exemption or notice of exemption to the Surface Transportation
Board ("STB"), and BUYER shall do and take all actions neccssary and prudent
1o obtain the requisite approvals, other authorizations, or exemptions from the
necessity of such approvals to permit consummation of the transaction
contemplated by this Agreement at the carliest practicable date. BUYHR shall
provide to SELLER a draft of each Submission to Governmental Authority with
sufficient time to permit SELLER to review, comment upon and approve the
same prior to filing. SELLER shali execute and deliver such other further
documentation as may be necessary in order to obtain, and shall support fully the
elforts of BUYER to obtain, such governmental approvals or exemptions.
BUYER at its own cxpense shall oppose any petition to reopen, reconsider or stay
arcgulatory order or authorization approving or exempting this transaction or any
part thereof, and shall defend any judicial action brought by any person
challenging or otherwise contesting any necessary regulatory approval or

contesting the right of either party to consummate this transaction,
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8. Title/Extension to Perfect Title

BUYER has obtained a complete review of the title to the Premises and agrees that, as ol
the date of cxecution hercof by BUYLER, as to alf record encumbrances, the Premiszs
meets the requirements of Scction 3 hereof, BUYLR hereby waives any and all title
defects cxisting as of the date of execution hereofl by BUYER. SELLER aprees thal
BUYER shall have the rights with respect to defects in title matters only for defects
arising afler the date of execution hereof by BUYER and with respect to unrecorded
encumbrances {irst disclosed after the date hereof as further specified in this Section 8.
BUYILR hereby specifically waives and agrees to hold harmless SELLER for any Claim
(as hercinafter defined) arising from any deficiency in SELLER's title to, or property
rights in, the Premises, or any rights held or claimed by third parties in or to the Promises
other than material title defects existing as of the date of execution hereof and known to
SELLER which were not disclosed to BUYER in writing prior to the execution hereof.
Notwithstanding the foregoing, any instrument that constitutes a title defect and that is
recorded after the execution by BUYER of this Agrecment or any survey maller [irst
arising after the execution by BUYER of this Agrcement (*Late Deflect’) shall not be
waived and SELLER shall use rcasonable efforts to remeve any such Late Defect and
SELLER’s time for performance shall be extended for a period of up to sixty (60) days to
remove any such Late Defect, and SELLER shall, in all events cause to be released any
mortgage or voluntary encumbrance appearing of rccord afier the date of execution
hereof by BUYER securing the payment of moncy that affects the Premises.
“Reasonable efforts” shall be limited to those costing less than a total of Twenty - Five
Thousand ($25,000) Dollars. If, at the expivation of such extended time, SELLER fails or
is unable to remove such encumbrances and defects in title to the reasonable satisfaction
of the BUYER, then the BUYER may elect to terminate this Agreement. In the event of
such election, all obligations of cither party hereunder shall cease and this Apreement
shall be null and void, except that any tort lability of BUYIR that arose pursuani to

Section 13 hereof shall remain.

9, Acceptance of Deed

BUYER shall have the election, at cither the original or anv extended time for
performance, to accept such title as SELLER is able to deliver to the Premises in its then

condition and to pay the remainder of the Purchase Price without deduction.  The
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acceptance of a Deed and possession by BUYLER shall be deemed to be full performance

and discharge hercof’

At the Closing, SELLER shall deliver the following documents in reasonably satisfactory
form and substance to BUYER and BUYER’s counsel, properly executed and
acknowledged as required:

(i) Quitclaim Deed, in a form accepiable to BUYER and SELLER;

(i) (a) such evidence of existence and authority as may reasonably be requesied by
BUYER; and (b) affidavits reasonably accepiable the BUYER regarding partics tegally in
possession and mechanics’ or materialmen’s liens; and

(itiy  An original of a closing stalement sctting forth the Purchase Price, the closing
adjustments and the application thereof at the Closing (the “Closing Statement™): and

(iv) Such other documents as may reasonably be required to complete the transaction
contemplated by this Agreement,

The Assignment Agreement in the form attached hereto as Appendix C, duly exccuted by
SELLER and BUYER, whereby SELLER assigns to BUYER and BUYER assumes from
SELLER, the lecases, easements, licenses, permits, agreements, sidetrack agreements,
privileges and other documents pertaining to the portion of the Premises and to be
assigned to BUYER that are identified in Appendix C, provided that all such material
documents, items or matters to be assigned fo BUYLER shall have been disclosed in
writing to BUYER by SELLER prior to the delivery of the Exercise Notice pursuant to
Section 6 of the Trackage Rights Agreciment. 1t any such documents pertain partly to the
Property and partly to other property now or formerly owned by SCELLER, the
Assignment and Assumption will assign to BUYER only the portion thercof that relates

to the Premises.

Without limiting any of the other conditions to BUYER’s obligations to close set forth in
this agreement, the obligations of BUYER under this agreement are subject to the
reasonable satisfaction of BUYER at the time of Closing of the following condition
{which may be waived in whole or in parl by BUYER at or prior to Closing): The
Premises shall be materially in the same condition as it was in on the date of execution of
this Agreement by BUYER, excepting therefrom: (i) reasonable use and wear (where
reasonable use and wear and tear includes the present uses of the Premises conducted in

accordance with applicable law); ii) minor damage to above-ground structures not
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intentionally caused by SELLER; and (iii) any alterations or dantage to the Premises

caused by or attributable to BUYER or any party ucting on BUYLR s behalf.

If on the Closing Date, the conditions of Scction 9 have not been satisfied, then, at
BUYLER’s option, all obligations of ¢ither party hereunder shail cease and this Agreement

shall be null and void.

Closing shall be expressly contingent upon the Quitclaim Deed containing the language
acceptable to BUYER and SELLER incorporating the appropriate terms and conditions
from the Trackage Rights Agreement and that certain deed between the Boston and

Maine Corporation and the SELLER dated December 24, 19706,

As soon as practicable after closing, BUYER shall record the Quitclaim Dced delivered

by SELLER in the jurisdiction(s) in which the Premises is located.

19, No Brokers
BUYER hereby represents and warrants that it has not dealt with any broker who s
entitled to a commission or fee in connection with the conveyance contemplated hereby,
and covenants to pay, hold harmless and indemnify SELLER from and against any and
all claims for any such commissions or fees. SELLER hereby represents and warrants
that it has not dealt with any broker or other entity who is entitled to a commission or fee
in connection with the conveyance centemplated hereby, and SELLER covenants to pay,
hold harmless and indemnify BUYER from and against any and alf claims [or any such
commissions or fees. The representations, warrantics, and agreements conlained in this
paragraph shall survive the delivery of the deed and/or any expiration or termination of

this agreement.

11. Condifion of the Premises

SELLER hereby expressly disclaims any warrantics of any nature, express or implied or
otherwise, except as expressty set forth herein. Except as is provided in this Section 11,
below. BUYER hercby acknowledges that SELLER is selling and BUYER shall accept
the Premises in an “as is” condition and with “all faults™ as of the Closing Date, including
environmental conditions, without any warranly or represeniation by, and without

recourse 1o, SELLER, its agents or representatives whatsoever relating to the Premises.

GSDOCSMYTTS59 27 35



Bk: 566429 Pg: 236

BUYER further acknowledges and confirms that BUYER is not relying on any
representation or inducement which was or may have been made or implied by SELLER
or any other party acting on behalf of SELLER with respect 1o the Premises, including,
without limitation, the fitness of the Premises for any proposed use, the suitability of the
Premises for any particular purpose, or as (o the ability of the BUYER to obtain any

neccssary perimits or approvals.

12. Post-Closing
After Closing, BUYER shall be responsible for:

(a) All Claims, except to the extent otherwise allocated by applicable provisions
of the Trackage Rights Agreement or caused by the gross negligence or willful
misconduct of SELLER, that arise out of, in respect to, or in connection with, the
physical condition, safety, utility, adequacy. marketability, value, suitability or {itness of
the Premises conveyed to BUYER, or any portion thereol, or any deflects thercin,
including without limitation (and except as set forth above), Claims relating to (i) public
or private streets, bridges, underpasses or other crossings, (ii) the removal or remediation
of contaminating materials or substances, (iii) the demelition ot structures or abatement
of nuisances, (iv) the flow or obstruction of surface or subsurface waters, (v) the stability
of the soil on, above, over, or adjacent to the Premises, (vi) support for, or by, adjacent
property or the collapse of soil or other materials or buildings onto adjacent property, and
(vil) the construction, repair, rchabilitation, alteration, maintenance, or use of -he
Premises;

(b) Claims, except 1o the extent otherwise allocated by applicable provisions of
the Trackage Rights Agreement or caused by the gross negligence or wiliful misconduct
of SELLER, that are imposed by the regulations or orders of any repgulatory or licensing
agency, or by agencies or governmental bodies responsible for preserving the public
health or safety, the environment, natural resources, wildlife, historic sites, vegetation,
public parks or forests or wetlands, other than those imposed prior to Closing and not
otherwise allocated according to this Agreement,

(¢) Claims, except to the exlent otherwise allocated by applicable provisions of
the Trackage Rights Agreement or caused by the gross nepligence or willful misconduct
of SELLER, that are imposed by building or construction codes, or licensing, subdivision

or zoning requirements, including Claims relating (o licensing, permits, notices, and fees,
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other than those imposed prior to Closing and not otherwise allocated according to this
Agreement; and

(d) Except to the extent otherwise allocated by applicable provisions of the
Trackage Rights Agreement or caused by the gross negligence or willful misconduct of
SELLER, BUYER shall have the responsibility aliocable by law to the owner of the
Premises with respect to all Claims arising out of personal injury to or the death of
persons or loss of, or damage to, property (including the property of the parties hereto)

occurring on or about the Premises after Closing,
Notwithstanding the foregoing, BUYER shall not be responsible for any Claims related
to the existence of, or the use by or cccupancy of the ‘Telecommunications Easement by

SELLER or any party claiming by, through or under SELLIER.

13, Environment{al Investigation

The BUYER, at BUYER'S expense, may complete a Phase One environmental
investigation of the Premises upon execution of this Agreement by BUYER.  Such
investigation, if conducted, must be completed within ninety (90} days after BUYLR’s
execution of this Agreement. BUYER shall waive its right to conduct or complete such
investigation if it is not completed within said time period. 1f requested by the SELLER
in writing and not otherwise, BUYER shall submit to the SELLER investigatory reports
obtained by the BUYER within one (1) week of SELLER’s written request, BUYER
hereby indemnifies and holds harmless SELLER and agrees to defend SELLER and
release and save SELLER harmless from and against any and all liabilities, losses,
damages, costs, expenses (including reasonable attorneys’ expenses and fees), causes of
action, suits, claims, demands or judgments of any nature whatsoever (collectively the
“Claims™) to the extent due to the actions of BUYER or its employees, contractors or
consultants  {(“Buyer Personnel™) while on the Premises to perform an environmental
investigation permitted in this Section 13 or to the extent due to sickness of , injury to or
death of Buyer Personnel related to the condition (including the environmental condition)
of the Premises while Buyer Personnel were on the Premises to perform an
environmental investigation permitted in this Section 13, except and o the extent that the
Claims arose because of SELLER’s gross negligence or willful misconduct (it being
agreed that it shall not be “grossly negligent” for SELLER to allow access to the

Premises in its “As 1s” condition). In the event that the Closing occurs. and not
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otherwise, BUYER shall be responsible for any voluntary or required remediation arising
as a result of BUYERs environmental investigations and performed prior to the Closing
Date. For clarification, any voluntary or required remediation performed alter Closing
shall also be done at BUYER's expense, without recourse to SELLER.  Prior to
undertaking such Phasc One investigation, and again prior to the Closing Date, BUYER
shall provide to SELLER recasonable evidence of BUYER's ability and authotity to

provide each of the indemnifications set forth in this Section.

Prior to entry on the Premises pursuant to this Section 13, BUYER (or its environmental
consultant) shall provide SELLER with a certificate or certificates of insurance covering
all days that BUYER and BUYER’s consultants and contractors will be on the Premises
before the Closing Date, evidencing the insurance of the activities permitted hercunder,
and BUYTER’s covenant of indemnification hereinabove, with companies thal are
reasonably acceptable to SELLER as stated below, in which BUYER and others
hereinafter specified are additional insureds as their interests may appear and which

provides coverage as stated below,

(a) Commercial General Liability Insurance

Insuring BUYER, SELLER, the Premises and all activitics allowed
hereunder as well as BUYER’s indemnification obligations contained in
this Section 13 with minimum liability coverage for personal injury,
bodily injury and property damage with limits of not less than One
Million Dollars (81,000,000.00) per occurrence and Two Million Dollars
($2,000,000.00) in aggregate. Umbrella liability coverage with limits of
not less than Five Million Dollars ($5,000,000.00) covering ali work
performed must also be provided. Such insurance shall be written on an
occutrence basis as opposed to a claims made basis. These policies shall

name SELLER as an additional insured.

(» Automobile Liability Insurance

Automaobile liability insurance shall be provided by BUYER with limits of
not less than One Million Dollars (51,000,000.00) covering all owned, non-

owned, hired, rented or leased vehicles of BUYLR and its consultants and
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contractors that are used in the activities permitted hercunder. The policy

shall contain a waiver of subrogation clause in favor of SCLLER.

() Worker’s Compensation Insurance

Worker's Compensation Insurance insuring all persons cmployed by
BUYLER in connection with any work done on or about the Premiscs
with respect to which claims for death or bodily injury could be asserted
apainst the BUYER or the Premises with limits of liability of not less
than those required by Massachusetts General Laws Chapter 152, as
amended. The policy shall contain a waiver of subrogation clause in
favor of SELLER. Each of BUYER’s contractors and consultants shall

have similar policies covering their employecs.

14.  Leases, Licenses, Uses and Qccupancies

SELLER shall yield-up full possession of the Premises cn the Closing Date free and clear
of all tenants, parties in possession and/or occupants, except for those listed in the attached
Exhibit C. Notwithstanding the foregoing, BUYER shall have no claim against SELLER
wilh respect 1o any person, [irm, corporation or other ent:ty that has a non-malerial interest

in the Premises of which SELLLER has no knowledge.

15. Beneficiaries.
Except as specifically otherwise provided herein, this Agreement is intended for
the sole benefit of the parties hereto. Nothing in this Agreement is intended o or
may be construed to give any person, firm, corporation, or other entity, other than
the parties hereto, any rights pursuant to any provision or term hereof, and all
provisions and terms of this Agreement are and shall be for the sole and exclusive

benefit of the partics to this Agreement.

16. Buver’s Default Damages

Once BUYER has executed this agreement, BUYLER shall be in default for failure
to purchase the Premises if, for any reason other than fatlure of SELLER to
deliver title pursuant Lo Section 3 above orto fulfill its obligations sct out in this

agreement, BUYLER fails to purchase the Premises. HH BUYIER shall be in default
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for failure to purchase the Premises, SELLER’S remedy shall be to retain the
Deposit and, o the extent not covered by retention of the Deposition, an amount
equal to Seller’s costs of the appraisal and all other costs associated with the
process of preparing for the sale as described in Section 6 of the Trackage Rights
Agreement in full settlement any and all claims arising under, or in any way
related to, this agreement and with no further recourse against Buyer, cither in law
or in equity. This Section 16 does not apply to any other damages SELLER may
have suffered as a result of BUYLER’S default under Section 10 or 13 of this
agreement. Notwithstanding anything contained herein to the contrary, if BUYER
fails to fulfill any of its obligations sct forth in this agreement {other than
BUYER’s obligation to purchase the Premises as set forth in this agreement),
such failure shall in no event be a default hereunder unless SELLER has given
BUYER written notice of such failurc and BUYER fails to remedy such failure

within ten (10) days of receiving such written notice,

17. Construction of Agreement

The contracting parties agree that this is a Massachusetls contract. 1t is mutually agreed
that any oral representation made by either party prior to the signing of this agreement is

null and void.

18. Nefices
Any notice or other communication in connection with this agreement shall be deemed
given when received or when delivered by messenger or overnight mail or upon
attempled delivery if delivery is not accepted. Such notices shall be in writing and shall
be deemed Lo have been properly given when deposited in registered or certified United
States mail, return receipt requested, addressed, as described in Paragraph t of this
agreement (except with respect to SELLER such notice shall be sent to the MBTA
Director of Real Estate at such address) or when delivered by messenger or overnight
mail service to the correct addressee. In addition, a duplicate notice from BUYER shall
be  sent in the same manner as the wnotice to SELLER to SELLER'S

and a duplicate nolice from

SELLER shall be sent in the same manner as the notice to BUYER and 1o BUYER'S
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representative, - L Lither party

may change the address(es) at which notices are to be received by notice given as set

forth above,

Authority of Signatory
If BUYER or SELLER executes this agreement by agent or representative, such agent or

representative hereby warrants and represents to SELLER or BUYER (as applicable) that
(s)he is authorized 1o execute, acknowledge, and deliver this agreement on behalf of such
party and 1o thereby bind such party to the same. This warranty shall survive the delivery

of the Deed.

Severability

If any term of this agreement or the application thereof to any person or circumstance
shall, at any time, or to any extent be deemed invalid or unenforceable, the remainder of
this agreement and the application of such term to persons or circumstances other than
those as to which it is held invalid or unenforceable shall not be affected, provided that

the benefits due to and burdens imposed on either party are not thereby materially altered.

No Waiver

No delay or omission on the part of either party in exercising its rights under this
agreement shall constitute a waiver of such right or any other right under this agreement.
Also, no waiver of any such right on one occasion shall be construed as a waiver of it on

any other occasion.

Entire Apreement

This agreement and the Trackage Rights Agreement constitute the entire agreement
between the parties relating to the subject matter hereof, supersedes all prior oral or
written offers, negotiations, agreements, understandings, and courses of dealing between
the parties relating to the subject matter hereof and is subject to no understandings,
conditions, or representations other than those expressly stated herein. This agreement
may only be modified or amended by a writing, signed by both parties, that specifically

states that it modifics or amends this agreement,

Assignment

GSNOCSIIYUTT59 27 61



24,

b
hn

Bk: 56429 Pg: 242

This agreement shall not be assigned except upon written consent of both parties, to be
granted or withheld in the sole discretion of each. If assigned. this agreement shall be

binding upon the parties hereto and their respective successors and assigns.

Survival of Terms

All representations (as modified pursuant to the provisiens hercof), warranties,
covenants, terms, conditions, stipulations, and provisions of this Agreement shall survive
Closing and be binding upon and inure to the benefit of and be enforceable by, the

Parties, and their successors and permitted assigns.

Apportionments

(a) Real estate fransier taxes and sales or use taxes, if any, imposed by law
shall be borme and paid by BUYER. For the year during which the Ciosing occurs, rents,
income, and other revenues and expenses pertaining to the Premises that arc the subject
of the Closing from lcascs, easements, licenses, permits. agreements, privileges, and
other documents, if any, the rights and obligations to which are 1o be assigned by
SELLER and assumed by BUYLER, as well as real property taxes and utility charges,
shall be apportioned between the parties as of the date of Closing, 1o the extent such
rents, income, revenues, expenses, taxes and charges are accruing both before and after
the date of Closing, regardless of the date assessed, paid or payable: provided, however,
that any real property taxes will be apportioned on a daily basis.  Any installments or
special taxes or assessments levied, due and unpaid on the Premises prior to Closing shall
be paid by SELLER. In respect to any payments made by or 1o either party, whether
before or after closing, appropriate remittances shall be made promptly to assure that
such items are apportioned as of the date of closing.

(b At Closing, BUYER shall sipgn, and deliver to SELLER for mailing, a
notification letter in the form attached hereto as Appendix H, requesting all persons as
identified in said letter providing cleclric, gas, water, teleohone or other utifity services to
the Premises or any part thereof, to transfer such services and billing therefor to BUYER,
clfective at Closing, and 1o issue a ftinal bill to SELLER for such utility service. BUYER
shall refund to SELLER any payments previously made by SELLER f{or utility services

furnished or to be furnished after closing,
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(©)

All recording costs and filing fees required to be paid with respect to

documents under this Agreement, and the cost of a survey, if onc is required, shall be the

sole responsibility of BUYER.
(d)

the payinent of any taxes or fees that it may enjoy.

Fach party hereto shall be entitled to avail itself of any exemption from

IN WITNESS WHEREQF, the said parties hereto set their hands and seals on the day and

vear written below the party’s signature

SELLER

e —
[Pan Am Railways]

BUYER

MASSACHUSETTS BAY

TRANSPORTATION AUTHORITY

By:

Its:

Date of Exccution:

Approved as to Form

General Counsel
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EXHIBIT C
DIRECT COSTS BILLABLE

Controlling Party shall only be reimbursed for Direct Costs incurred in the provision of IForee
Account Work. Direct Costs may be billed in five component categories: labor costs, specified
employee benefit costs, the cost of materials expended, contracted scrvices, and other
identifiable and auditable costs. The estimated cost of each category must be identified on each
Force Account estimate submitted and shall be of sufficient detail for the Requesting Party to
review the appropriateness of the cost to the project. Requesting Party may reject any cost
submitted that does not appear appropriate or in compliance with the terms of this Agreement,

The five component categories for Direct Costs are described below:

1. Labor costs shall include the costs of salaries and wages carned by Contretling Party
Personnel directly engaged in providing Force Account Work, as well as vacation and
holiday pay for those Controlling Party Personnel. For Controlling Party Personnel that are
engaged full-time in providing services under this Agreement. the Direct Costs for fabor shall
include the costs of labor salaries and wages for overtime, if any, that is only incurred
directly for the provision of Force Account Work. The actual cost ol vacation payment pay
of Controlling Party Personnel engaged in the authorized Force Account Work during the
period in which such services are being provided pursuant to this Agreement shall be
inctuded as Direct Costs. Vacation pay, owed to such Controlling Party Personnel in the year
subsequent to the termination of this Agreement to the extent that such vacation pay was
accrued in relation to an authorized Force Account project during the Term of this
Agreement shall not be included as Direct Costs

2, Employee benefit costs shall include insurance for disability, sickness, health and
dental coverage, FELA and worker’s compensation, Railroad Retirement and
other employment taxes, as well as life insurance and travel insurance.

Agreement Services inventory (at Requesting Party’s system average price) or
purchased specifically for use in providing the authorized Force Account Work.
In the cvent that PAR is the Controlling Party, PAR shall have the option to
request that the MBTA and/or the Requesting Party acquire the materials at no
cost to PAR.

4. Contracted services shall include payments to third partics selected as set out
below for provision of goods or services required for the authorized Force
Account Work. Equipment rental or leasing shall not be reimbursed as a Dircct
Cost when Requesting Party equipment was available,

(a) For goods and services with a total estimated value of less than $2.500,
Controlling Party shall procure such goods and services as it sees {1t

GSDOCSW97T7559 27



Bk: 66429 Pg: 246

(b) IFor goods and services with a total estimated valuc of between $2,300 and
$25,000, Controlling Party shall obtain telephone or [ax price quotes from
multiple vendors.

(c) For goods and services with a total estimated value of more than $25,000,
Controlling Party shall conduct a formal competitive bid process.

Other _costs shall include expenses necessary to cffectively provide the Force
Account Work. Examples of such costs are:

Office Supplies & Equipment

Printing & Photography

Service Disruption Expenscs, including Alternate Transportation

Per Dicm Payments in Licu of Travel Expense

LEquipment_Costs_shall include the actual cost of cquipment at the applicable
federal Blue Book rate for all such equipment used in a project.

Salvage Costs In the event that PAR clects fo retains salvage from a project, the
cost of that salvage retention shall not be a billable cost, nor shall PAR be
required to credit the cost of the project for the value of such salvage retained.



WRML - Piaistow

Lowell Branch

Stoney Brook

Worcester Main
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Exhibit D

Freight Main Line

Mile Post 274,65 to Mile Post 272.00 FRA Class IV

CPF-L) to CPF-297 FRA Class Il
CPF-297 to CPF-LO FRA Class |
CPF-NC to CPF-303 FRA Ciass |
CPF-303 to CPF312 FRA Class ||

W. N. & P - Warcester Branch

Harvard to Mile Post 5 FRA Class

Mile Post 5 to Barber {2.92} FRA Class |

{passenger/freight)
(freight)
{freight)
{freight)

{freight)

(freight)

(freight)
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2011 PAR TRACKAGE RIGHTS AGREEMENT



FIRST AMENDMENT TO 2011 TRACKAGE RIGHTS AGREEMENT
BY AND AMONG
THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY AND BOSTON AND
MAINE CORPORATION AND SPRINGFIELD TERMINAL RAILWAY COMPANY

A MRRIS

Bk: 28596 Pg: 51 Page: 1 of 58
Recorded: 11/03/2014 02:56 PM

{f\

This First Amendment (the “Amendment”) to the 2011 Trackage Rights Agreement dated
as of January 10, 2011 (the “Agreement”) is made and entered into on October 3! , 2014 by the
Massachusetts Bay Transportation Authority (“MBTA”), a body politic and corporate and a
political subdivision of the Commonwealth of Massachusetts, established under the provisions of
Massachusetts General Laws, Chapter 161 A, as amended, and with a principal place of business
at 10 Park Plaza, Boston, Massachusetts 02116, and the Boston and Maine Corporation, a
Delaware corporation (“B&M”), and Springfield Terminal Railway Corporation, a Vermont
corporation (“STRC”) (B&M and STRC collectively, “PAR” and the MBTA and PAR
collectively, the “Parties™), in order to memorialize the agreement of the Parties in connection
with the amendment of the Agreement.

Any capitalized terms used but not defined herein shall have the meanings set forth in the
Agreement.

WHEREAS, Section 22(q) of the Agreement provides that the Parties may amend the
Agreement by written agreement from time to time during its term, and the Parties desire to
amend the Agreement as set forth in this Amendment;

NOW THEREFORE, in consideration of the terms, conditions, and mutual promises set
forth in the Agreement and this Amendment, the Parties hereby agree as follows:

The Agreement is hereby amended as follows:

1. In Section 1, the definition of “PAR Freight Rail Properties” is hereby deleted and
replaced with the following:

““PAR Freight Rail Properties” shall mean Level 1 Rail Properties and
Level 2 Rail Properties. The PAR Freight Rail Properties shall mean the
real property owned by PAR described on Exhibit A hereto and shown on
the valuation plans attached as part of such Exhibit A, with the exception
of the areas marked with cross-hatching on such valuation plans, provided,
however, that the definition of PAR Freight Rail Properties shall include,
be modified by, and be subject to the handwritten notes on such valuation
plans signed by representatives of both PAR and the MBTA. For the sake
of clarity, property acquired by PAR subsequent to the Effective Date is
not included in the PAR Freight Rail Properties.”

2. In Section 2, the following phrase is hereby deleted: “, with the exception of the
Worcester Main Line property described on Exhibit A, which shall be considered
a PAR Freight Rail Property but not a Level 1 Rail Property or a Level 2 Rail
Property”.
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3. In Section 4, the following is hereby added as the last sentence of the first
paragraph:

“The rights granted by this Section 4 shall be in effect for so long as this
Agreement is in effect, provided, however, that the MBTA’s right to elect
to conduct Revenue Service on the Concord Main Line (as described on
Exhibit A) shall be limited to ten (10) years from the Effective Date of
this Agreement unless the MBTA or another public entity has, prior to the
expiration of such ten (10)-year period, commenced a study to determine
the line’s capacity to support revenue service, a service development plan,
preliminary design or environmental permitting, or taken such other
significant steps to advance the provision of Revenue Service on such
property, in which event the rights granted by this Section 4 with respect
to the Concord Main Line shall be in effect for so long as this Agreement
is in effect; and provided further, however, that as set forth in Section 6,
the MBTA shall have no Option to Purchase with respect to the Concord
Main Line.”

4, In Section 6.1, the first sentence is hereby deleted and replaced with the
following:

“PAR hereby grants to the MBTA an option (the “Option to Purchase”) to
purchase, subject to, and conditioned upon the receipt of, all applicable
regulatory approvals, all or any portion of the PAR Freight Rail Properties
with the exception of the Concord Main Line upon the terms and
conditions set forth in this Section and subject to PAR retaining a Retained
Easement upon any such portion of the PAR Rail Properties acquired by
the MBTA pursuant to the Option to Purchase.”

5. In Section 7.1, the following phrase is hereby deleted: “(or, in the case of the
Worcester Main Line property described on Exhibit A, a PAR Freight Rail
Property)”.

6. The table included within Exhibit A to the Agreement is hereby replaced with the
table attached to this Amendment as Exhibit A, and the valuation plans attached
to this Amendment as Exhibit A are hereby added to the plans included within
Exhibit A to the Agreement.

7. Exhibit D to the Agreement is hereby replaced with the document attached to this
Amendment as Exhibit B.

The 2011 Trackage Rights Agreement amended by this Amendment is recorded in the
Middlesex South (MA) District Registry of Deeds in Book 56429, Page 120; the Middlesex
North (MA) District Registry of Deeds in Book 24760, Page 1; The Essex North (MA) Registry
of Deeds in Book 12397, Page 205; the Worcester (MA) District Registry of Deeds in Book
47232, Page 52; and the Rockingham (NH) Registry of Deeds in Book 5204, Page 2125.

[Signatures on following page.]
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IN WITNESS WHEREOF, the MBTA and PAR have executed this First Amendment to

the 2011 Trackage Rights Agreement on the date above first written.

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

By: \.. Date: \b\?}j\ﬂ
Beverly A. S{§tt, Ph.D

General Manager and Rail & Transit Administrator

Approved as to Form:

By: ?A,{a/ S‘C&H' Q&a& Date:

Paige Scott Réed
General Counsel, MassDOT and MBTA

SPRINGFIELD TERMINAL RAILWAY COMPANY

By:
Name:
Title:

BOSTON AND MAINE CORPORATION

By:
Name:
Title:
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COMMONWEALTH OF MASSACHUSETTS, COUNTY OF S\l .SS.:

.
On this i day of October, 2014, personally appeared before me the above-named
D RBourea ] Gott , an authorized signatory of the Massachusetts Bay Transportation
Authority, proved to me through satisfactory evidence of identification, which was
%ﬁs aal lnomlod 2( , to be the person whose name is signed on the preceding instrument
d acknowledged that he/she signed it voluntarily for its stated purpose as an authorized
signatory. of such entity and as the free act and deed of said entity. -

Name: Edeen Ttz ratad YV\A—:—n';_

atles
3 Notary Public
3 My Commission Expires: 2 f2ef17

L adAadd

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF , SS.:

Onthis  day of October, 2014, personally appeared before me the above-named

, an authorized signatory of Springfield Terminal Railway Company,
proved to me through satisfactory evidence of identification, which was

, to be the person whose name is signed on the preceding instrument
and acknowledged that he/she signed it voluntarily for its stated purpose as an authorized
signatory of such entity and as the free act and deed of said entity.

Name:
Notary Public

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF , SS.:

Onthis ____ day of October 2014, personally appeared before me the above-named

, an authorized signatory of Boston and Maine Corporation, proved to
me through satisfactory evidence of identification, which was , to be
the person whose name is signed on the preceding instrument and acknowledged that he/she
signed it voluntarily for its stated purpose as an authorized signatory of such entity and as the
free act and deed of said entity.

Name:
Notary Public
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IN WITNESS WHEREOF, the MBTA and PAR have executed this First Amendment to
the 2011 Trackage Rights Agreement on the date above first written.

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
By: Date:

Beverly A. Scott, Ph.D
General Manager and Rail & Transit Administrator

Approved as to Form:

By: Date:
Paige Scott Reed
General Counsel, MassDOT and MBTA

SPRINGFIELD TERMINAL RAILWAY COMPANY

By:%sj QM
Name: PAVFED #-F+A

Title: PA05.0 e’

BOSTON AND MAINE CORPORATION

By: DOJ Q M\

Name: D&vzp A-F-k
Title: PIPHJM

gsdocs\2021372.6




COMMONWEALTH OF MASSACHUSETTS, COUNTY OF , S8

Onthis __ day of October, 2014, personally appeared before me the above-named

, an authorized signatory of the Massachusetts Bay Transportation
Authority, proved to me through satisfactory evidence of identification, which was

, to be the person whose name is signed on the preceding instrument
and acknowledged that he/she signed it voluntarily for its stated purpose as an authorized
signatory of such entity and as the free act and deed of said entity.

Name:
Notary Public
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF i\ \‘Ad\eﬁﬁ. , S8

On this _&i day of October, 2014, personally appeared before me the above-named
Danid A.HHh I, an authorized signatory of Springfield Terminal Railway Company,
proved to me through satisfactory evidence of identification, which was
e ' nowleda€ , to be the person whose name is signed on the preceding instrument
and acknowledged that he/she signed it voluntarily for its stated purpose as an authorized
signatory of such entity and as the free act and deed of said entity.
\\‘“\\mlmm,,,”l

WA RITC L%,
Name: W Hrichalsi s,
Notary Péblic S, 14 20:%-‘-.0

\\

R

-

- i S0 CANIKY o

My Commission Expires: §$’:‘5’ e E g
£0. P B

P g

i
(o
iy,

. ‘u' V\\“
TARY BN
\ J N
COMMONWEALTH OF MASSACHUSETTS, COUNTY OF jidd leso ). , ss. “uninm®
On this &9 day of October 2014, personally appeared before me the above-named
David A finl<  , an authorized signatory of Boston and Maine Corporation, proved to
me through satisfactory evidence of identification, which was persona | Knowledg & |, to be
the person whose name is signed on the preceding instrument and acknowledged that he/she
signed it voluntarily for its stated purpose as an authorized signatory of such entity and as the
free act and deed of said entity.
Name{ B)l)\%@ IL/TM aﬂ/
Notary Public \\‘“"&l
y .. . S\ HITe KA
My Commission Expires: s\\“ v.}.‘--g(é‘n"s-i&. o2,
S Qfé“'»sﬂ 29 %C}f‘—,
g s;'é. Q? [y (AR
EXig © m § i
gsd0cs\2021372.6 2 \\ “g»‘,'."v\os‘
%, A A
RN
Dt




EXHIBIT A

Hampshire Border at
approximate mileage
MBTA- 36.41- PAR-
274.65

V.S.2-Map 35 - Eng,

approximate mileage
PAR-MP-272.00 (MBTA-
MP-B39)

VS.2 —Map 37 — Eng.
Sta. 2060+11

RAIL CATEGORY OF
PROPERTY RAIL PROPERTY
FROM TO (SEE SECTION 2)
. Plaistow Station | The MBTA owned A point east of the CPF- | Level 1 Rail Properties
(Layover) Western Route Main line | 273 interlocking in
Service property at the Plaistow New Hampshire
Massachusetts/New at Freight Main Line

(MP19.31) legs of the
Lowell Junction Wye

V.S.9—-Map 1 - Eng. Sta.
0+0

approximate mileage
24.68

V.S. 9 - Map 8a—Eng.
Sta. 19+74.2

Sta. 1821+67
2. Lowell Branch | The MBTA owned Lowell | The MBTA owned Level 1 Rail Properties
Service Junction (CPF-LJ-19.57) | property at CPF-BY
on the MBTA Western (MBTA-24.66 — PAR-
Route Main Line 298.50) “Bleachery” on
(WRML)via both the east | the MBTA’s New
(MP19.57) and west Hampshire Main line at

Stoney Brook
Branch

The MBTA’s New
Hampshire Main Line
property at North
Chelmsford via both the
south leg of the wye (CPF-
NC) approximate mileage
MBTA 28.55 PAR 302.55

The Willows Interfocking
(CPF-WL) on the
MBTA’s Fitchburg Main
line at approximate
mileage MBTA-33.72
PAS-313.77 in Ayer.

V.S. 16-Map-3-Eng.

Level 1 Rail Properties

gsdocs\2021372.5

and via the north leg CPN-
1-MBTA 28.91 PAR 0.91 | Sta.128+00
(Northern ML mileage)
V.S. 16 —Map 14-Eng,
Sta, 696+16
A-1




RAIL CATEGORY OF
PROPERTY RAIL PROPERTY

FROM TO (SEE SECTION 2)
Worcester Main | A location known as A railroad station location | Level 1 Rail Properties
Line Service Harvard that represents now known as BARBER

the Pan Am Southern /
Pan Am Railways division
point at approximate
WN&P mileage 25.70

at approximate mileage
2.92 and further any Pan
Am rights that may exist
into Worcester Union
Station approximate

V.S. 6 -Map 26-Eng. mileage 0.00
Sta.1341+50
VS.6-Map1l
. New Hampshire | The MBTA owned New The end of Pan Am Level 1 Rail Properties
Main Line (aka | Hampshire Main Line at - OWT}el'S.hiP and the
__Concor d Main | the New Hampshire / begmnm.g of the New
: Massachusetts state line in Hampshire State
Line) ownership of the rail line.

Tyngsboro at approximate

gsdocs\2021372.5

mileage MBTA-34.46 V.S.32.1-Map 8-
PAS-6.46 Eng.Sta.370+78+/-
V.S. 15-Map 9-Eng Sta
34+46

A-2




T,

N

iR

“’%4\-

8,

%m,%

vy,

T
04‘7

‘vl<

. i

e |

]
Y

E
E

RO NS F

Abcamnceh

i

|

bRt IR

Frplyy BB
v Juar 3

3

R
it

neuh g

4

it ]

A
H

i\'

!.
(’ %

-

MERRIMACH

u.'.\.u(\l.nwv. ) - 2.

- m——t— N o g A J....
bt R

Vet et s L




LT i e i bt i 8 B

[ 20 e e G
TSABU;\». -

4 i¥
4o 3 m — w 3
A H ! !




- E s, em e Py s -~
W ikt
LT
PR e e s I s
3 B AL T o sanm
2 R T oo
moo SRS w AR
B FRd-dlg T S 04 50 3o
ki Al R & A

S \[-
Pz iy .
NASHUA.N H

it
RranT-ar War AnD guawﬁv B
Axvieed Ta Nasis aso Lowiis P.R.Conn
TR
= Orwrvtod by the
wﬂ. | favelonieir g ctneg e i BosTow ano Manes RR
i Provungpioampehiiang vy P
—] EEESE .
——y— i %\!
3 1
e =




MERRIMACH

%7 )
g7 fr

.. EEEL

Dnse m e
g

" NASHUR NHK

ulmﬁu:...
Y- pro—
e e
Ead .ﬂ - & e
Foars
G s
£z
&5
Es R




[

'3 ;
iif 3
iégjgg |
RN |
HHaY
’ig hg"{C :

e




Masweis aro Lowsis. R.R. Comm




.t
i: l‘? “‘d i It ! trmi
nm r m m um!mn Etu{uu a;ma ‘g
zms eih:*i nmn lnmm!! 10 [‘

..... LT mﬂ?qﬁu ml R

x;

NOWVALES NOIN[) wmSvN

sy g T F‘H
T Sy
;:fp!'“ I iR 5.?

. r‘ s P L a.xz“em{.
T N uf
Ry G n[x BRI o

'? BT aR o agﬁ;i‘fq

3
X X,
-‘.Ra H
~ \

2
M
S

° I 9
et / ‘ 4‘5
Bl " LRI
¥ i 1 ;
i | i B Ll
gt s
SR b S
- }‘éi'ﬂ i b
, R ;r 1 ; 11 o I:
o ‘\‘ ‘ ':
W .
|
\ 3
" i
A |
Voo
'\_\_ i ‘
-t .\:’\u{) HeT et T li‘*{k’
{

o)t

#isi0 11

“h“! i

PSS

Sl 2 e e v




NASHUA,N.H . !

s
ros e
[p— vi
Crry o Nashim Y
No.Z / &

€k trp at

<t fm 3 Yo ea. 1000

|
K.
et
/‘

do sty w2t
ok Ydu

ME)\ LYa P Co NT Lina
. 1 = 2 i - =,

P .7 ]

//HI; No 2 /

No.4

d

-

1

n-un»-\\.
i
>
s wnr
catusirmnenn |l

FIE 530 i s A

CITY or Naswew

Overwted by

7
Gt W £ ot s e s <0 Pty iy et el BosTow ane Mane RR
W rrane. ey @ Ty Lt & Bvteat RE Yt o Sranay VSeal T ELt o

o e L DA
= ~u e et -
= o e




L ld w‘rﬁtnl VP

= EimBEAY e
o T RITEGAEL, UT 3
- m . . . v dAacy
ot : »
i Tl RS &un..uu....hc.

o Povess M -
AL i s

£
PO R Y Y 4
HE <

Py T Lol .

o2 L P e apa3Y s oo of ey

Dok pemphaimmdd” T el
R TR e T RATE 2 e 1 PEOETNS
o+ ok 1w e € Bt
a Povarre'Sn af Fou durnty. G oo alrorerueed '

R oty e o= b foner

- ./lﬂurﬂub..\..“:l'r Ny e i

S R e s B s — =

Dot Ko 8 o v insreeiet s oy Prisng aetrdr it
Ly ifrtyst

-

et o s £

g

v wERTREEE

N N . P
CTRmT L B -




.........
i b AL B AR
b el BT A ¥ RS

i i R A1 -
[
-
———— "
et = |l
" Zeres. v Pt eator o Rrorerar a——
I R e T T T :
re o w . s doww.o (s - Mt Se LY A0
., F i Pr—
" 2 ZHE T Tl Fyen VTS Jn g o Mremmack. NH.
P T Siemd Byt | Wim,u iy [denkid
i o o ey el 2 " oy
> TP S L SRR eyt e op
| - SETE s L2 5 Lty AT, Spns S sroeet resovsamt
sUe..g EE Ths of Merrimock P "
i freby umn vimer Do f Moo Pt e imnd SNV
L px ot s e

Pt b o o Pt P oy, et
Aol oy o T Gt & St B8 S e,

-

T
RiGHT-GF- Ay AND TRACK ;&wzwr
Toe Coneone & Aowranas RA.
Opwrortwd by W
Boston ano Mune RR .,
T 15:200 70 TrOm FA-PO her ¥ q

i o ——




MeRRIMACK, N.H.

L
: N i
RIGHT-OF Wy AnD TRACK .t»\_L! .
T Covoos T Aowrmear RR.

Orarwind by Moo _ﬂ

e el ot & T ot § Rt A oA ia

——



L P - L
e e . e s~ aoall
PN T o At — ——— N : e D mme o Jﬂ
Py el e . LW
. el \lﬂ¢ N" MI . m.h“k“‘- n N 'l.\\l N
H ar T.:lm = e L e .
H e LmBwor. BCEm ZB YOl MerRMmAcK N H. :
H = BIELEL . e =23
£7 o das BT Z, -
“'t 4" m"t.ll. el - \b“ u ?nln
L. Nn.nm SR, R B e e a
yreaarts " le.. [ E Y iegoonmy
(=GR H o g L g -
e RSN A ST NI, A e e M SR
H I DL imp  Towmar frersimmed S Cus mane N4
P K iy ul+,a|ln
[ORs Ivebn of x S ~
mEsm . st At A
........ ﬂ/
Ammre P N
~
. : . H
" . am ThoanTONS Fermy 3 ’
i 3 NH. R !
_ : ; 3 1 A
$ i i .
| ._ £ It LA M il ¥
> 2o . % i¥.
_ Chorkes smpor MM ey 3 | Geows 8ot A ]
Y — i N 5
| 3 — ] =
iy e~ fuduind I A o R ¥ ikl = -
: T T3
- i
N 3
_ u._ oty gt Ohrtve Zphom H uut.lv \ Ape # Ol
] i ” t
d 3 :
i Tt

~al
Tic Covmmas & Mowrpeas RR.
Ot by e

s v PRSTeN
R o
Rt




LY

it

It
§
THANTRTINEN

He ht;ﬂ

< Baws Reod RHIRTS

MERRIMACHK, NH

3
A;

pqny

cF Y. Fet

* tuans

Pt 4V s raiinns ity iy et
e ettt it Ty et § Wrim? &8 Mot i

s




MERRIMACK, NN,

Dot B o e et Ty gy, Sts
T pirarra: whets @ T oyt § eoned AE o e

AU
RS i
RiGer-or- WAy AND g.&ab%k 4
o Concotts £ Morcrogar RR
Osevwteas by Ho
Bosron anp Mauwe RR

Sranov 4,814, v STuTow 154460 |,
s

P - by




oo
)
lI
|
LA

of od
z‘;égﬁ,‘%
Nt
n&g 2§
. A

2,

iR O

Rt

lr
Bt ]

ey,
l!ﬂll!ll[z; [
PR rpoe

‘Si}“‘igyf

ey foms, e
ey s vy

Z";?_-»‘;t%mu........ N
SRR 151 PRI I
-»"f‘ ~.""“ '
Pl f
P bty
‘Z]iigig:lm: i R

DT
CEap bpprind
]t ?IEFil ]

-d...‘
o

| Bisieny

Y Ry {
{.EE.!ERHI
iy imh

Tt
IS
i
3
3
;
. X
™, 2

gt e
PN




MeRRIMACK, NH.




SRy

Rl

Rrasr-or-Way ano Teacx Mas ' |
Fer Gmano & MowToca AR

BosTon ano Mawe RR.
P o2 P Yo g oy e
s mppinrtal herte W by ey & Nt d8 S dirw TN S8 1O Jamon P56

A s i
e P aﬂiﬁl LS -

)
PRTAT
Y e T
£y _— e - rgn Sy Var
= —an .@
U= = —L g A A
= 3 i - ma L o U




v s AAEAAIEERALLE g :
E’;ai’:lm:au atfisaaatsstiare f
PR YR
LR S m}h!ﬁn it
P’*

b L R

Qn.o-gbg.cllnmlhﬂdﬂ lm:a ; 55
CEERELE

me

223,
“'f}

; L3
T T B
e g T
Uog > ¥ %
i i
S
! 2 ;
| s

Lol

NN B




Pugtrt Comtgpor | ool Swe 0

3 W Lean
%
550 %
. %
¢ ]
HEE S
HE
]
I/
1Ioh
. &
[

3
b H EENN

1

e ronr. Lt ey i,
o mat Ag o e S e
bty \ [ A
ﬂhf- =] P L]

e BB A :

pm BEEBade THRE 2 a7

o SR " aastir 4
L YAt £

L B A &
w1k ekt 5
My ol far
wllrli.. F masars " o
ol g bee o * & 5
o e o e ) prr eval By Tl
& & o AR 1255 A I S
= HIE B e = LI
F = P a—— 5 <
;. BiE R wik EERS

. B s T gl
ﬂ.m;: BT At ernn i

Promad o fo g Sty
7] MATRE S Ly
S eeler ST

Biey 20.dmre S paids S

— Wl 974 Bl brya— A e

\

\ A

\

MANCHESTER, N.M.




.
Bret (mtalrrm Aivw ol Seb Srmets ELC Neecowe s Lo
o e S B o _ S
U REI &- -ASO - - MANCHESTER NAH. -
LR L o
it e it
A~
e
et

~; Annlgds
ERE

furmy |G
NPy ez

P e B et gy ey st

kA
b
Regrror- Wiy ano Teacw Masi®
T Qoo & Mowrvea, RF - .
Onmroet by My ) !
BosTOoN AND Manve PR

SramonTI IO O IUNOY IO
srss e pusa

P v
RS
: T A
ERRER BT SR S Y N



o QiAo
" P

gt

N T

,,,,,

\ E-
At

- s - s
‘i‘vrw " X
. receginierlildn ol
ey LU e

T ) T
DEGACI M IR A e S b ea T

afer
VH- R gy
b KPR

I b eIl TG

y
BN AR
iR LWL

g At

S WL Toakup
.4nn"JHHH[ fl.il]l Y
it en

[ILL LR FE TR |
19
i

>
2

—— ey’

somerny ymomma i

(et i s b

e~

- psrmae betred,

//
KA, SILSTHINYY

[t

t
\

{

I




MANCHESTER , N.H.

A s 043 ety Kooy AL M P G &
e R it AT oot o ey et bttt > ®

oy ——

L AP Y Ey P APty

. ot e o SV v Pamirnrion o saps =
Y aaen LI AR e ne partin ke ns Pos 9B eeant
[Pt D= SR N et Ao

e
b S
RiGur-or-War ano Taace t&\....ﬁ\. e
ey i

s Concons § Ma~rses AR,

Oparatew vy tne

Bosron anp Mawe R.R.

Lromian 837.40 % Svrvan 930- 40

L e s i
St Do e tr o St ey 4 A AT TS 0T P8 dregy Lumern 000 vg)




M e o LA RS Dd Geanme ety Vb PereeiCatiten | ot o Do o Graar~ Gromte Fetoded, L Rrvel  Lobfedimy Kbt Dty G Cota Lacnr’ R ts
P 2 ' a0 R dtrement St ..,DW! ~ - Artmrnt  ntrimant Ao shmeys G
AN Y tever  'u W Cerome B 22 st o = ossia A2CTLT TETRL P R ot Albe orow o o
i . SACR 7 : i 0 Ae o e e
i 0 LEr e : ‘. aa seer o L T VS DU S
H 3 T EHEen I 7 n R B
s . a3 .. £ ramy - - e T »
- TR fms Swaml o . -
3 - Fenam oiex » N
g . e H .
4 bt - § - N‘.u.n.-hl\&v » R : - :
m. ERDs el = 5 e PO UG U S S —
. .
lml-ﬂa
13 P . . . 3
- - - o7 L
1Y . e et Pty By Pt ey Aoy R "
: ok v ey X3
e FFE vt [
0=
ot
..w.m/
%

. I

o) R SO N

VTS

? ir}’/"
L

\l\
<)
\

A
{

bt

\

S
-
Sl
SreEr

;e "“:aITL -
. A

bl
w.

Vo e

RN
©




AL el reagr Gowr fetme e Ll
e St Y & P sty Ao
- e A S e
b - : [ ome Ly by SR e s MANCHESTER, NA.
i feSer  Nir 3 e 3 e
iR s BREiE
f o A nEELE
N e Sy : HE R
'y i SO oot 4
Rl Xy X AT e it g m
Nmt S gemes i vewa e

LAY,
O3

Cogy i e
Srork Pare

o .ﬂ 1
_‘.. R RIGHT-aF- WA AND Toeacw Mas .ti“,‘
¥ [ —— T Corrcows & Alontcac R &
I = Grwroted by tho
Ot v reda oty ey b et BosTon ano Maine RR.
o T P aribgralfadpect forghidiysint Srven 835 e

R R e 228




x - MANCHESTER. NH.

o

Rigur-0n. ey an Toack MABTY e
T Coneann E Morrrieas R
Oparcrtas by hw

e - BosTon ano Manve RR .
et sy ey whete Sanow R0 %o Juraw BRI, N
u?

1w e i S

et ) o B et 8 aes 44 T i
Soptrs St A 5}('#‘ v D s
} ; e ANNEX
o~ v e e e
. =1

[ ——




MANCHESTER, NH.

Y

PN

N
FiGhT OF-Nay AND TRacw AMar
Rvase To e Cowoae 8 Mowrocas RR 1
il .._Ml_.u. - Oparevont by the
v e
EEEE e smerorae—romo BT e 2R
ot TS R T TTT em T e
B

®




: P Baaisre  Atea X Ser M Gra=me eanrre
r Su Tttt Sl e me oY
* 2 A . Rty P A8 o
e R EE
D AR BT ameiomens
L o ® L Emanfamw Trees
iy e
Mo B4 RS
FEEN S L N
s e A .
2 :
D - TR 55 ot
b BEa Ewia
Fhr NG Bors Ay
s e EREE e
T oy ST
0 N cieew  MEESIRIM
B e smr it pomia ane e
2 e AL v w - vt

w_
!
i o— Vi
T = ~
S S T o e T e A
R = e b e e
— 25 R, =
. B e t
¥ Tl T eSS focs e <
“‘“ t"lb.‘ e T4 d u e — e LL'H"\ L TR ) 14
/ N i
; connldra
4 Wu
Ry
#
. i el oy W P Gt & st €5 e L
. T < TRy
I . L gt
3 “- 3 -
8 .- e o FE S P T
e gy Lt S L L TR i




HooneeTT, N.H.

q

RSN
St Lr\

RiGHT-0F Way ano Teacw Mas: 3?.,?..

Fveass To T Comcricr & Mowroca. RR
1= Cparated by
]
7 BosTon ano Mane RR
o ety foere MY B maamaa! Sere o B Gy & Memmss A oo dra Searnay AR TE Sraron FO-R
L ot B A e it 2T s o e o R
s _ =T @
- -~ ™ e PR T - T2 [y s A




et tottens et T s - oo [
z Iy, X5 s Y

0t et Be e demiiy M4 CrCims Gr e

L m' %.4.‘ Foosam iy ] Jug 4%

LoaTea T ST TR e B o Ao HOoOKSETT, N.H.
L e T 2 5 R

. . e
ap v R

.

Y 5

RronT-arWiey ano Toack Mar 1T
T Conaome & MowTocaL RR




HOOMSETT. N H.

%\\\W/m.\la.l

&
b
b
i
: t X
ta H 44 ! 5
B i 3z R
i ! MER R, Mac R4 v £ & u_“
4 — M ol i7" i
= p——— s T ] e — Y
LS, I B e e o e T o Dl g T FEa T e m e o e e e e o %
raz Mo -~ - L
Y ; w AY aﬂu\ mm ]
b & ]
3 —— i3
) _ i
|
P
Lo
R

bgﬁfihﬂhns TBacx Alar

[
e e R TR Surow BT > Suron B30
piss .\li»iaallfp\uﬂml.wu.r: P e

gty




sare s

VB ot niaer
LRy

{
g H
i

x LTI T L ST Y

Bopaasiymnghe ¢

%3?? i

i '

IS

i

bty e sy W

:ﬂlﬂn’ﬂﬂ'ﬂﬂ
e
i
1

e e
.

s 1T MU

H N LALTSWOOL

. v

GVH OV OVY ANJYAO-L0E0

e AT pasnmig
&y T oy g ceaneD Fy

ey g
PRy i Ay S
A WS M T .S

HY INRY TNV NALSOG




Pll‘.\v“ﬂn‘\ R\ At - o — bI-!ll.\ Aeerds

)= A T

PG At ZREEelw T 3 as

PiE EEEEEE. T E2o0n

Lot A BIEEET gmgee Blletepropa—

1L A ier Ny SR b n b e T e e

7 L Mt Tl s e ~ HooseTT NH.
T fier femtom or MW s S Basewa Gy of ny Fo iBETuE

Raviesp To |
e 1
PRIy
o3 2 St e £ A8 e ottty iy, Whenre ot
o v e s P ot f Muteaat #E Mats U
PP

e LT

RyaHT-0F- Wiy AND TRACK MA:
Tig Goweoeo & Mowrwede RR

ot




HAE T R v . anbre raes: . 7 S
TR gt e & ges P u.m“a !
. =
PRl W, 113 Aol T
£ . m T S - ’ o . A4 wr fr BN
EER R : S e eT
OB T e e : -V
§ 0 B e EAIEITIL : Bt ay T et Rgrte s Hephemny

P A8 s At STV, gty oty
At evrritnd air of R G & Aot M i e

tn e 4 ll«‘&.il:!b..l.uﬂww

L

/..«_,._W_\
Rrswrar-htnr ano Toacw Mas T
T Oaae & Mowrmeas RR,
Qpererecs by Whe
BosTon anp Mane RR:
Srmon FBR? 10 0wy KTFT
Sy - s 32 ot

e e )11
LT s i) -




A

o

<. et brmpeirs  om p—— Seen Arewanis.
%ﬂ;.s«.... Tt 33 * AT Ty
R N T 4 Ealte SR NG
B4 T T A lowm ol '
Lo Gr 7DDl ferar H
e I
0 omr Ll ;
o wrhe 2 Snr &
35rie I Emre gt € s by
B Ml't MRS
g1 ETRE oy emmest o o0t yown |
ST g et
BELER IO Bow, MA,

§
H
LR
K] H
3 H . :
i & et

bt 10 :
oo O

™ .
.% . Reuswer-ce- War Ang [
m Tie Cowomao & Mowreas RA
ww. Grarwrnd by o
3 Bosron ano Muve RR
Searnaw STAT 0 St K22
fo
" - - PR ekt B B e
S e 5 Okt




e s s v way g

Y, PH i Pt o it P, st
P N s o e It o g 35 e P

g e
e "5‘.;

e e

LS LS U o Al
pa X

-y .
T R e

A sy
&Y Tricimcy R Rn0D DY

PO

&Y INW ONY NOULSOT

% -

o e

——x
r

pmeorsgieame

plihalagah
1
'
(1]
¥

o, § e}
iliv dgmmmertiatees

¥

Ay . A

]
|
i
!
l
N tr: 7 o i
H A f?l \gt H
;| i
- ¥ o o il o
. (I
I Y VT 3'e At
sy 34 ? L’ t
| g
1 AR
'a ::23‘: ) P
BTN I
oM :{ ::ﬁ:él LES CER
T 1\ MM Y =!q»,a».:z.aq
: He e { amaviene o L
' W R
= ™ :
i EIEE
4 HE S |
f 4 Ii 1 g [
I 13 E
A-ﬁ‘lb\-l\:uun H ;g , :;
4.:1..4\,. E.. l'| ? ,'i
[eiy—, .-:;F;L’r—‘
l i
11
lbi
{
b
'l
| 1
I
i
Ilr ‘ /
1Y
¥ /
ki '.T\\"-L
)
’
K /
s
AP

TSy S — LW —

ONY ADAL - ALY

"4:" Raamt!
(! '
Tl v
RN

'l“/

»ael

i
i
H
H
H




Ierele flsp rrs i,

|
|
|

Bt MY B o Yy vy o et




e

L
Wt Prae

A
a0

N, 1
o El-“l :

: 45
e, d?
A N /P
\:.\: ‘,a" ov Tt

e e T
-

e ¥,

~leas

Thedug 2858080 3,

aszsaifzsn 1.4 l£€§§
i L O

eanless 832402

HEN LM g

J :
3

Py -
IR
2FL ATV R
el aFTesetualiTen o 3

HN ‘Mg

i




B N e T Grannre

-
R e

- et
o o N st

Tt Ao D ey e Nire A
b St
g

I P S AP )

P ey P
CBRIAIIT TR LT - Jamottamm

BosToN Anp Mune RR
P agiisi v apsisipynlans faretod Starsom s 840 T Sariw WD “
T Do e iy smunae A s e o .
S oy 134 i
t‘!TJn.!ﬁ,r e o e l<.~|~w .
= 337




i
Conconp , N.H.

“
Avaeerid

/)

“
i
t

i3

T e .. RIGHT-ot-War b Toacx a1 e

+ BASTON a0 MAINE RARRQAD
. ; .




Comecaen, N A ’ . / -

4 m & T

5 \: ! 1% 14

It I e Mw ¥ I8 4 & & ] &

T s LA B o PR S
\ R S et T 4 e _— w
A T e — b W
Ao e 1 \m. _M__ M _‘ 1 w‘n_ n.-/.//ll[ Ne Mam o
o I =1 ol { i T TN o

- -y
N
Lo e

Rrsrecr-Way a0 Toack Aow - - ﬁ




‘1 Wyt shivinyress un: !
i‘ §id “‘;IE!’}H(!ZJ’ .‘s‘

Ay

: ({E{ J;

e ———

T ET T L
i

s A

> Suwey sng
i
<

<o

T l'

Rkt

o [ &30 SRR $ 5

-En ti o :zm ~Eal ge W3 ia.ufiggsa i
ity [R;w{mm;b

o ,:t.r {r xrk g uuvm’ tﬁ:' e {1
4 'H 3 ! pitiirBai Bl !! 1 B Bithiiiil
LRUL B L

=-§m§ H ;-rlf»;:i}"ij{%" ;-a? 4

\"lc:xxaaxu..nn

rwe3 TiE

{ F

[ 2 F 0w
.......... ik '.§ T IPETIT  1 }
| S #

®
Foraf o ytey y LFEE0 o 0y XYY Hep
itzr*axtsmxsmlm {i §§ iils el I~
ej{ it @ :.}ahpp: l
n u FARET NN T4 a. l

rf
aum a0 HERY

’

;;; f ‘Gii»z“lz

i1 i :
i 1IN

t\
I l
l§ Yoo {
; f
L
§§_/




Cormcoro

CONCORD, NH.




Y
g,

H 5_253}
i

s om0
T e
D e B35~
Frireein i 5 0 55 3 e
S A S O i iy
s T 2057
S A s i
LI PRV voneiopwunt
— TR e
T P S v dtovarnynd
Moo s et Sans Gt oo

Ry
\

Covcomn. MH,

..,/\\uahbscn. Powo

\,

3

2

\ 8
\ [\l 2
—— Ld = = -

" Maten Nocs ar 5o T, \\.»\“f’. 7 l;

seres

D ]
I S

=3
T =2
\ \
ey Enromm

E ¥

A \

e s v F \.........\.l..

A S AR S TR N e gl 2 Y

Sy g e ) S e e

S T e S

Ll -

e e e



i =
PR S S,
| e Lo At
=2 f - R
P g kS wam ki
T e alam 1S
§ e E U s
P Wi AT ST
P Clomms Mgl T f Gt
I ovie 85 TXm
PR o R
7 s /. e L OV Lok £ St
3 W L SRS LT e
T ki, SN,

" Concomo.NH.

Br T f Geew TV, sy e it P
el s = a2 b " futeian

b PR .
. TIT T dr =




N gl Eatees home S - B Groere — & T,
R e I armsett Sttt @ h.\h\‘. :Mﬂna
B
I \h&( 7 11 4YS Bt of gyt -~ Z o
v e g ]
ik o e - IR e T A Kt T vy Wbt ol Pee
e B 3 M edepe ekt TN O
por Vi A = om & 3 st
wuﬁﬂ X g are xn s 23 B e
¥ r o - -]
BRI EiEiAt .0 2 agem
P e TS E iy S orsmd Ju 7 R o 3 Pt R imrs Heromment e
N Lol LY ke g e
B RS T B3 BER Gy aens aratotic e
R gl LD oriiiene s ey v Concoro. MK, V/\\\\n\Q\
e AN




CONCORO.NH. -




CONCORD.N.H. /

Mo Mord for Mert .

Or 4 wacber
s - N R S AT+
g 3 =i

Attt anr o ay——n AP, s, G
B s, o ey g ZTNC @ iy b
=2 T .

G B o ey vy o fovn




A . et ~
Lo o it Sy e Rtw.hl:!. - ~
PIBAR fp e e m T “~
B oD S ey G S -
¥ s e L et \k
L EEn AtV el e s b
BEE ZhEs e an D e e :
“m TS toin A e H - /
oo it S 10 ot febeni 5308 1 - - - i
e A 2 VY /
P AT IR L@ s /
T le 1T e : [ ;
« #8FTC . E s l\dl-\l\n vt oot
AT &kﬂu Aot an AXED Bt Bimamres Lt R R St B hovmrry pospones /
2l 2R G e Eiatidey fnll il

CONCORD. N A, //

)
ERRIMACKS ¢

R

FAIRR . .
RS e - T = —




s
—
T mwrerifmem A o Dew uf eetne Graete R raty Bore
- E2N 23 - et
2 3 PRI SreCY . . hum\‘-l Lo
IR e T et e wvw Stk Ao iTem ow
T of Bovetgaim.

v emes SEE % B e o perone
bt Rl ere %m\na?l
mﬁ»vl.innun:é

oy 0¥ ham n st s

LoScawew NH,

Cwcrave




EXHIBIT B

See attached
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Exhibit D

Freight Main Line

WRML - Plaistow  Mile Post 274.65 to Mile Post 272.00 FRA Class IV(passenger/freight)

Lowell Branch CPF-LI to CPF-297 FRA Class Il (freight)
CPF-297 to CPF-LO FRA Class | (freight)
Stoney Brook CPF-NC to CPF-303 FRA Class | (freight)
CPF-303 to CPF312 FRA Class I (freight)

W. N. & P — Worcester Branch
Worcester Main  Harvard to Mile Post 5 FRA Class Il {freight)

Mile Post 5 to Barber (2.92) FRA Class | (freight)

New Hampshire Main Line

Northern Main line State Line (34.3) to CPN-9 FRA Class li (freight)
CPN-9 to Bridge 39.22 FRA Class | (freight)
Bridge 39.22 to South Manchester FRA Class Il (freight)
South Manchester to CPN-28 FRA Class | {freight)
CPN-28 to Bow (mile post 42) FRA Class Il (freight)
Bow to Concord FRA Class | (freight)
Concord to Boscawen Excepted (213.4) Note: track not in use
D-1
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2011 TRACKAGE RIGHTS AGREEMENT
BY AND AMONG
THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND

PAN AM SOUTHERN LLC

INTRODUCTION AND RECITALS

The Massachusetts Bay Transportation Authority (the “MBTA™) and Pan Am Southern
LLC, a Delaware limited fiability company (“PAS”} enter into this 2011 Trackage Rights
Agreement (the “Agreement”) as of January /§, 2011 (the “Lffective Date™) in order lo
memorialize their mutual understanding with regard to certain rights to conduct passenger
services on certain property currently owned and operated by PAS, and for the purpose of
deflining their respective rights and obligations with respect to the same.

WHEREAS, the MBTA is the owner of certain railroad lines (the “1976 Properties™)
pursuant to an Indenture dated December 24, 1976 from Robert W. Meserve and Benjamin H.
Lacy, as frustees of the property of the Boston and Maine Corporation (the “1976 Deed™);

WHEREAS, pursuant to that certain Settlement Agreement of October 20, 2008 among
the Executive Office of Transportation and Public Works for the Commonwealth of
Massachusells, the MBTA, Norfolk Southern Railway Company, and Pan Am Railways, PAS
currently conducts freight rail operations over portions of the 1976 Properties;

WHEREAS, PAS owns the fee interest in certain railroad lines described herein as the
FAS Rail Propertics which intersect the 1976 Properties and connect some portions of the 1976
Properties with other rail lines owned by the MBBTA;

WHEREAS, PAS desires to grant cerlain trackage rights and an option (o purchase with
respect to the PAS Rail Properties to the MBTA, and the MBTA wishes to acquire such trackage
rights and option to purchase upon the terms and conditions set forth in this Agreement;

NOW, THEREFORE, the Parties agree as follows:

SECTION 1 DEFINITIONS.

“Appropriate Statutory and Regulatory Authority” means 49 U.S.C. §10903, et seqg. and
49 C.F.R.. Part 1152 and the STB’s interpretations thereof.

“Binding Price Notice” shall have the meaning set forth in Section 6.2(b){(1)




Bk: 47232 Pg: 121

“Capacity Study” shall have the meaning set forth in Section 4.1,

“Commuter Rail Commencement Date” shall have the meaning set forth in Section 4.1.

“Commuter Rail Election” means the delivery of a Commuter Rail Election Notice by the
MBTA to PAS and the commencement of MBTA Commuter Rail Services on such portion of
the rail properties described in such Commuter Rail Election Notice.

“Commuter Rail Election Notice™ shall have the meaning set forth in Section 4.1,

“Controlling Party” has the meaning set forth in Section 8.1(a).

“Direct Costs” means direct expenses incurred by the Controlling Party in performing
any Force Account Work or by a Party in performing Enhanced Maintenance Services, without
limitation, the cost of associated employee benefits, materials and contracted services, as
described on Exhibit C, Direct Costs.

“Effective Date” shall have the meaning set forth in the recitals of this Agreement,

“Effective Interest Rate” means the lesser of (i) twelve percent (12%) per annum or
(ii) the fluctuating rate per annum equal to the Prime Rate plus two percent (2.0%). *“Prime
Rate” means the Prime Rate as from time to time published in the Money Rates Section of The
Wall Street Journal. The rate described in clause (ii) of this definition shall change on the date
of each change in the Prime Rate, and if such change results in a change to the Effective Interest
Rate applicable to any amount due under this agreement, the new Effective Interest Rate shall be
applied as of such date.

“Enhanced Maintenance Services” shall mean any maintenance, inspections, equipment,
renewal or the like that is required to meet the Enhanced Maintenance Standard, as well as
maintenance and renewal services required for any Infrastructure Improvements and any
Supplemental Infrastructure Improvements.

“Enhanced Maintenance Standard” shall mean, (1) in the case of the Level 1 and Level 2
Rail Properties, the increased level and type of maintenance, inspection, equipment and renewal
that is required to provide passenger service on a previously freight-only segment of line,
whether or not such passenger service results in a change to the FRA Classification of the line
segment as shown on Exhibit D attached hereto, or (2) in the case of the MBTA Rail Properties,
the increased level and type of maintenance, inspection, equipment and renewal required for
PAS Freight Rail Service above the standards set by the FRA Track Safety Standards for the
speeds at which the MBTA Commuter Ratl Services trains are operated, plus, in either case, any
maintenance and renewal services required for any Infrastructure Improvements,

“Exercise Notice” shall have the meaning set forth in Section 6.2(a).

“Force Account Work™ means work that PAS is obligated to perform pursuant to this
Agreement, which the MBTA may direct PAS to complete pursuant to Section 8 herein.

GS1OCS 2022802 4 o)
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“FRA” means the Federal Railroad Administration.

“Hazardous Materials” means and includes asbestos, flammable materials, explosives,
radioactive or nuclear substances, polychlorinated biphenyls, other carcinogens, oil and other
petroleum products, radon gas, urea formaldehyde, chemicals, gases, solvents, pollutants or
contaminants that could be a detriment or pose a danger to the environment or to the health or
safety of any Person, and any other hazardous or toxic materials, wastes and substances which
are defined, determined or identified as such in any and all applicable federal, state and local
laws, by-laws, rules, regulations, codes and ordinances, or any judicial or administrative
interpretations thereof, and the requirements of any governmental agency or authority having
jurisdiction with respect thereto, applicable to the regulation or protection of the environment,
the health and safety of Persons and property and all other environmental matters and shall
include, without limitation, all orders, decrees, judgments and rulings imposed through any
public or private enforcement proceedings by an entity with appropriate jurisdiction and
authority relating to Hazardous Materials or to the existence, use, discharge, release,
containment, transportation, generation, storage, management or disposal thereof, or otherwise
regulating or providing for the protection of the environment and relating to Hazardous
Materials, or to the existence, use, discharge, release or disposal thereof; including, without
limitation the following laws: the Comprehensive Environmental Response, Compensation and
Liability Act (42 U.S.C. §9601 et seq.), the Hazardous Materials Transportation Act (49 U.S.C.
§1801 et seq.), the Safe Drinking Water Act (42 U.S.C. §300(f) et seq.), the Pollution Prevention
Act (42 U.S.C. §13101 et seq.), the Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C.
§136 et seq.), the Resource Conservation and Recovery Act (42 U.S.C. §6901 et seq.), the
Federal Clean Water Act (33 U.S.C. §1251 ef seq.), the Federal Clean Air Act (42 U.S.C. §7401
¢t seq.) and Mass. Gen. Laws, Ch. 21E.

“Infrastructure Improvements” shall have the meaning set forth in Section 4.1.

“Infrastructure Improvement Activities” means all construction and construction-related
activities (including but not limited to applicable engineering, permitting and remediation)
reasonably necessary for the completion of Infrastructure Improvements or Supplemental
Infrastructure Improvements.

“Level 1 Rail Properties™ shall mean that portion of the PAS Freight Rail Properties that
are owned by PAS and defined in Exhibit A as Level | Rail Properties, for which the MBTA has
not exercised the Commuter Rail Election.

“Level 2 Rail Properties™ shall mean that portion of the PAS Freight Rail Properties that
are owned by PAS for which the MBTA has exercised the Commuter Rail Election, as listed on
Exhibit A as such exhibit may be updated from time to time by the Parties as set forth in Section
4.4,

“Maintenance Services” means all actions necessary or required for the maintenance of
the rights-of-way, tracks, bridges, signals, communications equipment and all appurtenances of
any relevant section of the PAS Freight Rail Properties or the MBTA Rail Properties in
accordance with the Maintenance Standard.

GSDOCS\2022802.4 3
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“Maintenance Standard” means, with respect to the Level 1 and Level 2 Rail Properties,
the FRA Classification of the track, which FRA Classifications for the appiicable track segments
as of the Effective Date are set forth on Exhibit 1), and with respect to the MBTA Rail
Properties, the standards set by the FRA Track Safety Standards for the speeds at which the
MBTA Commuter Rail Services trains are operated.

“MBTA” means the Massachusetts Bay Transportation Authority, a body politic and
corporate created by and acting pursuant to Chapter 161A of the General Laws of the
Commonwealth of Massachusetts, as amended.

“MBTA Commuter Rail Services” means all of the rail operations, including movement
of the MBTA materials and equipment, services and activities performed by the MBTA and its
commuter rail Operating Contractor (or their respective assignees or designees) in connection
with the provision of commuter rail service in the Commonwealth of Massachusetts.

“MBTA Employees” shall mean the employees and agents of the MBTA, and the
MBTA’s operating contractors and said contractors’ employees,

“MBTA’s Estimated Fair Market Value” shall have the meaning set forth in Section

6.2(a).

“MBTA Rail Properties” shall mean any portion of the PAS Freight Rail Properties
acquired by the MBTA pursuant to the Option to Purchase. Once acquired by the MBTA, such
properties shall cease to be PAS Freight Rail Properties for all purposes under this Agreement.

“MBTA Rail Properties Deed” shall mean any deed transferring any of the PAS Freight
Rail Properties to the MBTA pursuant to the Option to Purchase or otherwise, which shall
reserve to PAS the Retained Easement.

“MBTA Termination Notice” shall have the meaning set forth in Section 5.4,

“Non-Revenue Use” means use of right of way by trains operated to relocate equipment
from one point to another for which no fee is charged for the movement of passengers. Non-
Revenue Use includes, without limitation, (1) relocation of empty passenger equipment; (2)
movement of material and equipment used for maintenance of the railroad by the same railroad
and (3) movement of seif-powered track maintenance and inspection equipment. For avoidance
of doubt, excursion trains shall not be included in the definition of Non-Revenue Use,

“QOperating_Contractor” means any entity contracted with by the MBTA to provide
commuter rail services on behalf of the MBTA.

“Option Property” shall have the meaning set forth in Section 6.2(a).

“Option to Purchase” shall have the meaning set forth in Section 6.1,

“PAS Employees™ shall mean the employees and agents of PAS, and PAS’s operating
contractors and said contractors’ employees.

GSDOCS2022802 4 4




Bk: 47232 Pg: 124

“PAS Freight Rail Propecrtics’ shall mean Level 1 Rail Properties and Level 2 Rail
Properties, as well as the Worcester Main Line property. The PAS Freight Rail Properties shall
mean the real property owned by PAS described on Exhibit A hereto and shown on the valuation
plans attached as part of such Exhibit A, with the exception of the areas marked with cross-
hatching on such valuation plans, provided, however, that the definition of PAS Freight Rail
Properties shall include, be modified by, and be subject to the handwritten notes on such
valuation plans signed by representatives of both PAS and the MBTA. For avoidance of doubt,
the Worcester Main Line property is included in this Agreement solely with respect to the Option
to Purchase described in Section 6, and for the sake of clarity, property acquired by PAS
subsequent to the Effective Date is not included in the PAS Freight Rail Properties.

“PAS Freight Rail Service” means the present and future full range of freight rail services
and activities performed by PAS on the Level | Rail Properties, the Level 2 Properties and/or the
MBTA Rail Properties and other activities permitted or required under this Agreement.

“Party” means each of the MBTA and PAS.
“Parties” means the MBTA and PAS.

“Person” means any individual, corporation, partnership, association, trust or any other
entity or organization, including, without limitation, a government, a public agency, political
instrumentality or political subdivision or authority.

“Price Rejection Notice” shall have the meaning set forth in Section 6.2(b)(i).

“Purchase Price” shall have the meaning set forth in Section 6.2(b).

“Retained Easement” means a reserved, retained, perpetual easement for freight rail
service over any MBTA Rail Properties acquired pursvant to the exercise of the Option to
Purchase which shall provide PAS, or its designee, with the exclusive right to provide freight
service and other rights. As described in Section 7.2 herein, the terms of this Agreement that
explicitly govern the rights and obligations of the Parties with respect to the MBTA Rail
Properties shall be reflected in the Retained Easement; other terms and conditions governing the
Retained Easement shall be substantially consistent with the provisions of the 1976 Deed.

“Revenue_Service” means the movement of passengers and goods other than MBTA
Employees regardless of whether a transportation charge is levied, and shall include the MBTA
Commuter Rail Service.

“Service Suspension” means the suspension of PAS Freight Rail Service in order to
perform the Infrastructure Improvement Activities.

“STB” means the Surface Transportation Board.

“Supplemental Infrastructure Improvements” shall have the meaning set forth in Section

4.1.

GSDOCS2022802.4 5
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SECTION 2 CATEGORIES OF RAIL PROPERTIES

As shown on Exhibit A hereto, the properties subject to this Agreement shall be
classified as Level 1 Rail Properties, Level 2 Rail Properties, and MBTA Rail Properties, with
the exception of the Worcester Main Line property described on Exhibit A, which shall be
considered a PAS Freight Rail Property but not a Level 1 Rail Property or a Level 2 Rail
Property. The rights and responsibilities of the parties with respect to each category of property
are set forth in Sections 3, 4, and 5 below. The MBTA may elect to convert Level 1 Properties
to Level 2 Rail Properties according to the procedures set forth in Section 4 below, and may
convert PAS Freight Rail Properties to MBTA Rail Properties by exercising the option described
in Section 6 below. Upon the conversion of a property to a different category, the Parties shall
amend Exhibit A to reflect such change.

SECTION 3 LEVEL 1 RAIL PROPERTIES
3.1 MBTA’s General Use

Subject to the provisions of this Agreement, the MBTA, either directly or through its
Operating Contractor, may enter upon and utifize the tracks and related operating facilities on the
Level 1 Rail Properties for Non-Revenue Use, provided that such use does not unreasonably
interfere with PAS’s Freight Rail Service. Except as otherwise provided in Section 3.2, the
MBTA may not use the Leve! 1 Rail Properties for Revenue Service.

3.2 Occasional Use.

Upon the prior written consent of PAS, which consent shall not be unreasonably
withheld, conditioned or delayed, and the performance of any Enhanced Maintenance Services
that may be reasonably necessary to provide for safe and efficient operations, the MBTA may
occasionally divert, as necessary, MBTA Revenue Service over the Level 1 Rail Properties
provided that such use does not unreasonably interfere with PAS’s Freight Rail Service. The use
of any portion of the Level 1 Rail Properties by the MBTA in accordance with this Section 3.2
shall not require the change in category of such portion to Level 2 Rail properties, nor be deemed
to be an exercise of the MBTA Commuter Rail Option with respect to such portion and shall not
convert any portion of the PAS Freight Rail Properties to MBTA Rail Properties.

33 Dispatching.

PAS shall provide dispatching services for the Level | Rail Properties, and shall establish
a dispatching protocol for the Level 1 Rail Properties that (i) will minimize negative impacts on
each Party’s trains, and (i) will allow reasonable flexibility within the structure described herein
in order to accommodate the movement of cach other’s trains, provided however, that PAS shall
have the exclusive right to schedule freight trains.

GSDOCS2022802.4 6
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34 Control and Management.

(a) Except as otherwise provided herein, PAS retains the exclusive
right to exercise and to perform, or to delegate or subcontract to another entity, the
performance of the management, regulatory and operational contro!l of any and all rail
service over Level 1 Rail Properties including, without limitation, dispatching and control
of all trains. In the exercise of its control over the Level 1 Rail Properties, PAS will give
priority to PAS freight trains over all other train scheduling, dispatching and control, but
will make all reasonable efforts to expedite the movement of MBTA trains, including
expediting repairs to lines, removing obstructions, and scheduling regular maintenance
and repair programs at hours which will not unreasonably interfere with such movement.

(b}  PAS’s contractors and subcontractors performing work or services
on Level 1 Rail Properties shall perform and complete their respective work or services in
accordance with this Agreement for the provision of such work or services,

3.5 Maintenance

(a) PAS shall provide all Maintenance Services for the Level 1 Rail
Properties. All Maintenance Services shall be undertaken in a manner so as (o minimize
interference with train operations. In all circumstances where a track outage is required
for the performance of maintenance that is likely to affect MBTA’s operations (except
emergency maintenance services), such maintenance work shall be scheduled and PAS
shall provide written notice to the MBTA of such maintenance work at least fifteen (15)
days in advance of any such track outage if practical.

(b)  If the MBTA requests that PAS maintain any portion of the Level
1 Rail Properties to an Enhanced Maintenance Standard, PAS shall perform all required
Enhanced Maintenance Services, and the MBTA shall be responsible for any incremental
Direct Costs of the Enhanced Maintenance Services. PAS shall provide the MBTA with
at least thirty (30} days prior written notice of any planned changes to the Maintenance
Standard that are likely to affect the MBTA’s operations. In all circumstances where a
track outage is required for the performance of maintenance (except emergency
maintenance services), such maintenance work shall be scheduled and the PAS shall
provide written notice to the MBTA of such maintenance work at least fifteen (15) days
in advance of any such track outage.

(c) PAS shall provide and furnish all labor, administrative,
professional, and supervisory personnel necessary for its performance of the Maintenance
Services under this Section. All PAS personnel or PAS contractor personnel involved in
any aspect of providing services under this Agreement shall be subject to the direction,
supervision, and control of PAS, and not the MBTA. PAS shall be solely responsible for
all labor relations issues relating to PAS Employees that arise in connection with the
performance of services under this Agreement.

GSDOCSW2022802.4 7
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(d) Unless otherwise stated explicitly in this Agreement, PAS shall be
responsible for the costs of materials, equipment, management, and other expenses
required for its performance of the Maintenance Services under this Section. If the
MBTA desires construction, alterations or improvements on the Level 1 Rail Properties,
it shall submit a request to PAS in writing which specifies the work which the MBTA
requests PAS to perform on the MBTA’s account. Provided that such work would not
unreasonably interfere with PAS Freight Rail Services, PAS shall perform such work at
the MBTA’s sole cost and expense pursuant to Section 8. All such modifications and
improvements shall be considered Infrastructure Improvements, the cost of maintenance
and renewal of which shall be borne solely by MBTA.

(e) In the event that PAS fails to provide Maintenance Services
pursuant to this Section and such failure will have a material adverse effect on the
MBTA’s operations on the Level | Rail Properties, the MBTA may after notice to PAR
and PAS’s failure to perform the Maintenance Services within seven (7) days, at its
option, either with or without the consent or request of Pan Am, maintain the Level | Rail
Properties and PAS shall reimburse the MBTA for direct costs incurred in rendering such
Maintenance Services. The MBTA’s decision to provide Maintenance Services pursuant
to this Section shall not be considered a waiver of any other remedies available to the
MBTA under this Agreement including, without limitation, the remedies set forth in
Section 13.

() The provisions of this Section do not apply to or otherwise affect
the Level 2 Rail Properties or MBTA Rail Properties.

SECTION 4 MBTA COMMUTER RAIL ELECTION

PAS hercby grants the MBTA the right to conduct Revenue Service on the Level 1 Rail
Properties, either in connection with the conversion of Level 1 Rail Properties to Level 2 Rail
Properties or in connection with the exercise by the MBTA of any Option to Purchase Level |
Rail Properties, on and after any applicable Commuter Rail Commencement Date in accordance
with the provisions of this Section 2.

4.1 Commuter Rail Election Dates

Prior to the commencement of any Revenue Service on any Level | Rail Properties
(except those operations permitted pursuant to Section 3 of this Agreement), the MBTA shall
provide written notice to PAS (any such notice, a “Commuter Rail Election Notice™) advising
PAS of the date on which the MBTA intends to commence Revenue Service on a particular
portion(s) of the Level 1 Rail Properties (each such date, a “Commuter Rail Commencement
Date™), which date may be adjusted pursuant to Section 4.4 herein, Within thirty (30) days after
the Commuter Rail Election Notice has been received by PAS for those Level | Rail Properties
identified in such notice, the MBTA shall provide PAS with the proposed scope of a study
specifying the planned level of and proposed schedule for the Revenue Service. The study shall
be designed to determine what track, signal and capacity enhancements would be reasonably
required on the applicable portion of the Level 1 Rail Properties to allow the provision of such

GSDOCS\2022802.4 8
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Revenue Service without unreasonable interference with PAS’s Freight Rail Service (the
“Capacity Study™). PAS shall provide the MBTA with comments on the proposed scope of the
Capacity Study, and the MBTA shall consider such comments in finalizing the scope. The
MBTA will conduct the Capacity Study, in cooperation and consultation with PAS, and shall
construct the track, signal and capacity improvements, modifications and rehabilitations
reasonably required by the Capacity Study for the level and proposed schedule of Revenue
Service planned by the MBTA, as set forth in Section 4.2 (“Infrastructure Improvements™). The
improvements may include the construction of passenger stations along the Level 1 Rail
Properties on property to be acquired by the MBTA. MBTA Commuter Rail Services may not
increase or be modified from the level or schedules provided for in the Capacity Study after the
implementation of the initial set of Infrastructure Improvements, except as set forth in Sections
5.1 or 7.4(b), as applicable, unless the MBTA conducts or funds an additional capacity study to
determine whether any additional Infrastructure Improvements will be required to accommodate
the additional passenger service (the “Supplemental Infrastructure Improvements”), the MBTA
agrees to fund such Supplemental Infrastructure Improvements, and such Supplemental
Infrastructure Improvements are constructed and operational.

4.2 Infrastructure Improvements

The MBTA at its sole cost and expense shall engage PAS to perform the Infrastructure
and Supplemental Infrastructure Improvement Activities as Force Account Work. The MBTA
shall make available to PAS all plans and specifications for any Infrastructure Improvements or
Supplemental Infrastructure Improvements, for review and approval by PAS. If PAS reasonably
determines that the Commuter Rail Services or any aspect of the Infrastructure Improvements
shall unreasonably interfere with PAS Freight Rail Services, then the MBTA and PAS shall
agree on modifications to the plans and specifications for the Infrastructure [mprovement
Activities which will alleviate such unreasonable interference. In the event that the
Infrastructure Improvements proposed by the MBTA do not unreasonably interferc with PAS’s
Freight Rail Service, but PAS fails to perform the Infrastructure Improvement Activities as Force
Account Work as require by Section 8 and such failure continues for ten (10) business days after
receipt of written notice from the MBTA of such failure, the MBTA may, at its option, either
with or without the consent or request of PAS, perform such work itself or may engage a third
party to perform such work, PAS shall perform maintenance services required for Infrastructure
Improvements constructed pursuant to this Section 4, and such services shall be considered
Enhanced Maintenance Services, the costs of which maintenance shall be the responsibility of
the MBTA,

43 Service Suspensions

Notwithstanding any provision of this Agreement to the contrary, PAS acknowledges that
one or more Service Suspensions may be necessary in order to construct Infrastructure
Improvements. The timing and duration of such Service Suspensions shall be subject to PAS’s
reasonable discretion so as not to materially interfere with PAS Freight Rail Service

4.4 Adjustment of Commuter Rail Commencement Date; Conversion of Level
1 Rail Properties to Level 2 Rail Properties

GSDOCS2022802.4 9
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In the event that any Infrastructure Improvements described in any Commuter Rail
Election Notice shall not have been completed by the Commuter Rail Commencement Date set
forth in such Commuter Rail Election Notice, such Commuter Rail Commencement Date shall
be deemed to be the date that such Infrastructure Improvements are actually completed and no
Commuter Rail Services shall be initiated prior to such later date. On and after any Commuter
Rail Commencement Date (as the same may be adjusted in accordance with the immediately
preceding sentence), the portion of the Level 1 Rail Properties described in the Commuter Rail
Election Notice shall cease to be Level | Rail Properties and shall thereafter be deemed to be
Level 2 Rail Properties for all purposes hereunder, and the Parties shalt amend Exhibit A hereto
to reflect such change.

SECTION 5 LEVEL 2 RAIL PROPERTIES
5.1 Dispatching on Level 2 Rail Properties.

PAS shall provide dispatching services for the Level 2 Rail Properties, and shall establish
a dispatching protocol for the Level 2 Rail Properties that (1) witl minimize negative impacts on
each Party’s trains, and (ii) will allow reasonable flexibility within the structure described herein
in order to accommodate the movement of each other’s trains, provided however, that the MBTA
shall have the right to schedule passenger trains in consultation with PAS and that in all
circumstances a scheduled commuter rail train shall hold a priority for as long as it maintains its
schedule within a period that is not more than ten minutes earlier or later than its scheduled time.
The parties acknowledge that the scheduling of passenger trains on the Level 2 Rail Properties
will likely be extensions of the schedules for existing MBTA Revenue Service on lines
connecting to such Level 2 Rail Properties. Changes to previously approved schedules of up to
ten (10) minutes shall be made by the MBTA in coordination with PAS, shall seek to minimize
negative impacts on the PAS Freight Rail Service, and shall be subject io PAS’s approval, not be
unreasonably withheld, conditioned, or delayed. The MBTA may propose changes to previously
approved schedules of more than ten {10) minutes earlier or fater than scheduled times, in which
case PAS may require the MBTA to conduct an updated Capacity Study pursuant to Section 4.1
and implement such changes in accordance with Section 4.1,

52 Control and Management.

Except as otherwise provided herein, PAS retains the exclusive right to exercise and to
perform, or to delegate or subcontract to another entity, the performance of the management,
regulatory and operational control of any and all rail service over Level 2 Rail Properties
including, without limitation, dispatching and control of all trains. In the exercise of its control
over the Level 2 Rail Properties, PAS will give priority to MBTA commuter trains over all other
train scheduling, dispatching and control, including without limitation PAS trains and will make
all reasonable efforts to expedite the movement of MBTA trains, including expediting repairs to
lines, removing obstructions, and scheduling regular maintenance and repair programs at hours
which will not unreasonably interfere with such movement.
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5.3 Maintenance of Level 2 Rail Properties

(a) PAS shall provide all Maintenance Services for the Level 2 Rail
Properties. Unless otherwise stated explicitly in this Agreement, PAS shall be responsible
for the costs of materials, equipment, management, and other expenses required for its
performance of the Maintenance Services under this Section. PAS shall provide the
MBTA with at least thirty (30) days prior written notice of any proposed changes to the
Maintenance Standard that are likely to affect the MBTA’s operations. If the MBTA
requests that PAS maintain any portion of the Level 2 Rail Properties to an Enhanced
Maintenance Standard, PAS shall perform the associated Enhanced Maintenance
Services, and the MBTA shall be responsible for any incremental Direct Costs of the
Enhanced Maintenance Services, provided, however, that PAS may require, or the
MBTA may elect, that the MBTA procure and provide materials for use in the Enhanced
Maintenance Services, at the MBTAs sole cost and cxpense. In all circumstances where
a track outage is required for the performance of maintenance that is likely to affect the
MBTA’s operations (except emergency maintenance services), such maintenance work
shall be scheduled and the PAS shall provide written notice to the MBTA of such
maintenance work at least fifteen (15) days in advance of any such track outage, if
practical.

(b} In the event that PAS fails to provide Maintenance Services or
Enhanced Maintenance Services pursuant to this Section 5 and such failure will have a
material adverse effect on the MBTA’s operations on the Level 2 Rail Properties, the
MBTA may after notice to PAS and PAS’s subsequent faiture to provide Maintenance
Services or Enhanced Maintenance Services within seven (7) days, at its option, either
with or without the consent or request of PAS, perform such services, and, with respect to
Maintenance Services only, PAS shall reimburse the MBTA for Direct Costs incurred in
rendering such services. The MBTA’s decision to provide Maintenance Services or
Enhanced Maintenance Services pursuant to this Section shall not be considered a waiver
of any other remedies available to the MBTA under this Agreement including, without
limitation, the remedies set forth in Section 10 below. Notwithstanding anything herein
to the contrary, the MBTA shall have the right to secure such approvals of regulatory or
governmental bodies for such work on the Level 2 Rail Properties as may be necessary,
including, without limitation, the FRA and Massachusetts Department of Public Utilities
and no approval of PAS shall be required for the performance of any work on the Level 2
Rail Properties, except as may be expressty provided herein,

{c) PAS shall provide and furnish all labor, administrative,
professional, and supervisory personnel necessary for its performance of the Maintenance
Services or Enhanced Maintenance Services under this Section. All PAS personnel or
PAS contractor personnel involved in any aspect of providing services under this
Agreement shall be subject to the direction, supervision, and control of PAS, and not the
MBTA. PAS shall be solely responsible for all labor relations issues relating to PAS
Employees that arise in connection with the performance of services under this
Agreement.
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(d) If the MBTA desires construction, alterations or improvements on
the Level 2 Rail Properties, it shall submit a request to PAS in writing which specifies the
work which the MBTA requests PAS to perform on the MBTA’s account. Provided that
such work would not unreasonably interfere with PAS Freight Rail Services, PAS shall
perform such work at the MBTA’s sole cost and expense pursuant to Section 9.2. All
such modifications and improvements shall be considered Infrastructure Improvements,
the cost of maintenance and renewal of which shall be borne solely by MBTA,

(e) In connection with any material change in the level of PAS Freight
Rail Service from the service levels indicated by the FRA Classifications shown on the
attached Exhibit D, either Party may request that the Parties meet to consider an
adjustment to the Maintenance Standard and Enhanced Maintenance Standard, and any
corresponding adjustment of the costs allocable to each Party for the Enhanced
Maintenance Services. Any such adjustments shall be implemented if the Party
requesting the adjustment demonstrates, with the cooperation of the other Party, that the
Maintenance Standard then in effect no longer corresponds to the standard required for
the operation of then-current PAS Freight Rail Service.

(f) The provisions of this Section do not apply to or otherwise affect
the Level 1 Rail Properties or the MBTA Rail Properties.

54 Reduction in MBTA Use of Level 2 Rail Properties

In the event that the MBTA shall cease to have current use, or, in the MBTA's sole and
absolute determination, reasonably foreseeable future use, of all or any portion of the Level 2
Rail Properties for MBTA Commuter Rail Services, or, if in the MBTA’s sole and absolute
discretion it determines that it no fonger wishes to continue the use of all or any such portion of
the Level 2 Rail Properties for Revenue Service, the MBTA shall have the option of terminating
its use of all or such portion of the Level 2 Rail Properties for Revenue Service by written notice
to PAS (an “MBTA Termination Notice™). Following any such termination, such portions of the
Level 2 Rail Properties on which the MBTA has terminated Revenue Service shall be deemed to
be Level | Rail Properties for all purposes under this Agreement. In the event that a portion of
the Level 2 Rail Properties shall be deemed to be Level 1 Rail Properties, the provisions of
Section 4 herein shall govern any decision in the future to reconvert the Level 1 Rail Properties
to Level 2 Rail Properties, provided however that due consideration shall be given to any
Infrastructure Improvements or Supplemental Infrastructure Improvements completed as part of
the initial conversion of the Level 1 Rail Properties to Level 2 Rail Properties. Any MBTA
Termination Notice shall contain a revised Exhibit A reflecting the change in designation.

SECTION 6 MBTA OPTION TO PURCHASE
6.1 Grant of Option to Purchase

PAS hereby grants to the MBTA an option (the “Option to Purchase™) to purchase,
subject to, and conditioned upon the receipt of, all applicable regulatory approvals, all or any
portion of the PAS Freight Rail Properties upon the terms and conditions set forth in this Scction
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and subject to PAS retaining a Retained Easement upon any such portion of the PAS Rail
Properties acquired by the MBTA pursuant to the Option to Purchase. Any conditions placed
upon the receipt of any applicable regulatory approvals must be acceptable to PAS in its
reasonable discretion. The Option to Purchase shall be a continuing right during the initial 30-
year term of this Agreement, and the exercise of the Option to Purchase with respect to any
portion of the PAS Rail Properties shall not derogate from the MBTA’s right to exercise the
Option to Purchase with respect to any other portion of the PAS Rail Properties, nor shall the
failure to consummate the purchasc of a portion of the PAS Rail Properties following the
exercise of the Option to Purchase with respect to such portion preclude the MBTA from
exercising the Option to Purchase with respect to the same portion of the PAS Rail Properties at
a later date. PAS may, at any time prior to the MBTA’s issuance of an Exercise Notice (defined
below), sell, lease, grant an easement, or otherwise convey any interest in the PAS Freight Rail
Properties to a third party (a “Permitted Transfer™), provided however that (1) any such
Permitted Transfer shall be subject to the rights of the Commonwealth pursuant to Mass. Gen.
Laws Chapter 161C, Section 7, Mass. Gen, Laws Chapter 40, Section 54A, if applicable and any
other applicable laws and regulations; (2} any such Permitted Transfer shali not interfere with the
MBTA’s rights under this Agreement; and (3) the Option to Purchase shall run with the land.

6.2 Exercise of the Option to Purchase

(a) During the initial term of this Agreement, the Option to Purchase
shall be exercisable by the MBTA by written notice (the “Exercise Notice™) given by the
MBTA at any time during the initial term of this Agreement. The Exercise Notice shall
set forth the portion of the PAS Rail Properties the MBTA intends to purchase (the
“QOption Property”), include the MBTA’s estimate of the Fair Market Value for such
portion of the PAS Rail Properties (the “MBTA’s Estimated Fair Market Value™) and
establish the closing date under the P&S (as defined below), which shalt not be less than
one hundred and twenty (120) days after the date of the Exercise Notice and shall not be
more than ninety (90) days after final determination of the Purchase Price as described
below. For the purposes of this Section 6, the fair market value of all property subject to
this section shall not include any amounts for operating rights on such property, but shall
be limited to the value of the land and appurtenant property to be conveyed, with all
appropriate physical enhancements normally applied to a contiguous right of way, with
such value further adjusted to account for the change in trackage rights liability as further
described in Section 11 (such change being from such liability allocatton as described in
Section 11 for Level 1 and Level 2 properties to the different liability allocation set forth
pursuant to the 1976 Deed).

{h) [f the MBTA exercises the Option to Purchase with respect to all
or any portion of the PAS Rail Propetties, the purchase price to be paid for such portion
of the PAS Rail Properties shall be the fair market value thereof, determined as follows
(the “Purchase Price”):
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(n Within ninety (90) days after receipt of any Exercise
Notice, PAS shall either (i) give the MBTA written notice that PAS
accepts the MBTA’s Estimated Fair Market Value (“Binding Price
Notice™) or (ii) if PAS disagrees with the MBTA’s Estimated Fair Market
Value, provide the MBTA with written notice of disagreement (the "Price
Rejection Notice"). If PAS fails to provide the MBTA with either a
Binding Price Notice or a Price Rejection Notice within such ninety-(90)-
day period, PAS shall be deemed to have provided a Binding Price Notice.
If PAS provides or is deemed to have provided the MBTA with a Binding
Price Notice, the MBTA’s Estimated Fair Market Value shall be the
Purchase Price under the applicable P&S. 1f PAS provides the MBTA
with a Price Rejection Notice, the MBTA and PAS shall work together in
good faith to agree upon the fair market value for the property described in
the Exercise Notice. Upon any such agreement, the agreed upon fair
market value shall be the Purchase Price under the P&S. If the MBTA
and PAS fail to agree upon a fair market value within sixty (60) days after
the date PAS provides the MBTA with the Price Rejection Notice, then
the fair market value shall be determined in accordance with the
arbitration procedures described in Section 6.2(c) below.

fc) Arbitration Procedure.

(H) If the MBTA and PAS have failed to reach agreement as to
the Purchase Price within sixty (60) days after the date of a Price
Rejection Notice, then, within seven (7} days after the expiration of such
sixty (60)-day period, the MBTA and PAS shall each simultancously
submit to the other, in a sealed envelope, its good faith estimate of the fair
market value of the Option Property (collectively referred to as the
"Estimates"). If the higher of such Estimates is not more than one hundred
five percent {105%) of the lower of such Estimates, then the Purchase
Price shall be the average of the two Estimates. If the Purchase Price is
not resolved by the exchange of Estimates, then, within seven (7) days
after the exchange of Estimates, the MBTA and PAS shall each select an
appraiser to determine which of the two Estimates most closely reflects
the Fair Market Value for the Option Property. Each appraiser so selected
shall be certified as an MAI appraiser or as an ASA appraiser and shall
have had at least five (5) years experience within the previous ten (10)
years as a real estate appraiser working in the area of the Option Property,
For purposes hereof, an "MAI" appraiser means an individual who holds
an MAI designation conferred by, and is an independent member of, the
American Institute of Real Estate Appraisers (or its successor
organization, or in the event there is no successor organization, the
organization and designation most similar), and an "ASA" appraiser
means an individual who holds the Senior Member designation conferred
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by, and is an independent member of, the American Socicty of Appraisers
(or its successor organization, or, in the event there is no successor
organization, the organization and designation most similar).

(2) Upon selection, the MBTA’s and PAS’s appraisers shall
work together in good faith to agree upon which of the two Estimates most
closely reflects the fair market value for the Option Property. The
Estimate chosen by such appraisers shall be binding on both the MBTA
and PAS as the Purchase Price for the Option Property. If either the
MBTA or PAS fails to appoint an appraiser within the seven-(7)-day
period referred 1o above, the appraiser appointed by the other party shall
be the sole appraiser for the purposes hereof. [f the two appraisers cannot
agree upon which of the two Estimates most closely reflects the fair
market value of the Option Property within twenty (20) days after their
appointment, then, within ten (10) days after the expiration of such
twenty-(20)-day period, the two appraisers shall select a third appraiser
meeting the aforementioned criteria.  Once the third appraiser (i.e.,
arbitrator) has been selected as provided for above, then, as soon thereafter
as practicable but in any case within fourteen (14) days, the arbitrator shall
make his determination of which of the two Estimates most closely
reflects the fair market value of the Option Property and such Estimate
shall be binding on both the MBTA and PAS as the Purchase Price under
the applicable P&S. If the arbitrator believes that expert advice would
materially assist him, he may retain one or more qualified persons to
provide such expert advice. The Parties shall share equally in the costs of
the arbitrator and of any experts retained by the arbitrator. Any fees of
any appraiser, counsel or experts engaged directly by the MBTA or PAS,
however, shall be borne by the party retaining such appraiser, counsel or
expert.

3) If the Purchase Price has not been determined by the date
which is thirty (30) days prior to the closing date set forth in the Exercise
Notice, the closing date under the P&S shall be the date which is thirty
(30) days after the determination of the Purchase Price.

(d) If the MBTA exercises the Option to Purchase by giving notice as
provided above and accepts in writing the Purchase Price determined as set forth above,
then the giving of such notice of exercise by the MBTA and its written acceptance of the
Purchase Price shall be deemed, without the execution of any other instrument or the
taking of any other action, to create a binding contract between PAS and the MBTA for
the purchase and sale of the Option Property set forth in the applicable exercise notice
upon the substantive terms and conditions set forth in the Purchase and Sale Agreement
attached hereto as Exhibit B (the “P&S™) and this Section. In the event that the MBTA
does not accept the Purchase Price as determined above, the MBTA may, by written
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notice to PAS, decline to execute the P&S, in which case the MBTA will reimburse PAS
for PAS’s share of the costs of the appraisal and all other reasonable costs associated with
the process of preparing for the sale pursuant to this Section 6. In the event of such non-
acceptance of the Purchase Price, the Option to Purchase shall remain in effect for all
properties subject to this Agreement, and may be exercised again by the MBTA during
the inittal term.

SECTION 7 MBTA RAIL PROPERTIES
7.1 Conversion to MBTA Rail Properties

In conjunction with the exercise of the Option to Purchase, the MBTA and PAS shall
comply with the obligations to conduct a Capacity Study and implement Infrastructure
Improvements as set forth in Sections 4.1 and 4.2 above. Following the acquisition by the
MBTA of all or any portion of the PAS Freight Rail Properties, such properties shall, for the
purposes of this Agreement, cease to be either Level | Rail Properties or Level 2 Rail Properties
(or, in the case of the Worcester Main Line property described on Exhibit A, a PAS Freight Rail
Property) and shall thereafter be deemed to be MBTA Rail Properties for all purposes hereunder,
and the Parties shall execute an amendment to this Agreement which contains a revised Exhibit
A reflecting the change in designation.

7.2 Operations Governed by this Agreement and MBTA Rail Properties Deed

The MBTA Rail Properties Deed (including the Retained Easement) transferring MBTA
Rail Properties from PAS to the MBTA shall contain provisions which continue in full force and
effect the rights and obligations set forth in this Agreement. To the extent that the 1976 Deed
contains rights and obligations other than as set forth herein, the Deed shall contain terms and
conditions consistent with those in the 1976 Deed, including the conditions applicable to
alteration of the MBTA Rail Properties by the MBTA and PAS (other than the construction of
Infrastructure Improvements or Supplemental Infrastructure Improvements pursuant to Section
4.2} shalt be consistent with Section E(1) of the 1976 Deed.

7.3 Access to MBTA Rail Properties.

Consistent with the Retained Easement and subject to this Agreement, PAS shall have the
right to use the MBTA Rail Properties to provide PAS Freight Rail Service. Notwithstanding
any provision of this Agreement to the contrary, the Parties agree that the MBTA shall have the
right to use the PAS Rail Properties to transport baggage, and other matter and material as is or
may be on occasion carried by the MBTA, including equipment or other material for use by or
for the MBTA or its non-freight related agents or contractors.
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7.4 Limitations on Access Rights.

The rights of PAS to use the MBTA Rail Properties, as described above, shall be limited
as follows:

(a) The MBTA Rail Properties shall be jointly used by PAS for PAS
Freight Rail Service and related uses and by the MBTA for the MBTA Commuter Rail
Services and related uses, in accordance with the terms set forth herein and in the
Retained Easement. Nothing in this Agreement shall derogate from the MBTA’s right to
utilize, directly or through its Operating Contractor, or to permit other passenger
carrier(s) to utilize any portion of the MBTA Rail Properties for the provision of the
MBTA Commuter Rail Services, including without limitation, intercity service as well as
commuter service; provided, however, that use by other passenger carrier(s) of the
MBTA Rail Properties may require an additional Capacity Study and the construction of
additiona!l Infrastructure Improvements or Supplemental Infrastructure Improvements
pursuant to Section 4.1 and Section 4.2 above.

(b) PAS, or, in the event that the MBTA assumes dispatching
responsibilities pursuant to Section 7.5 below, the MBTA, shall establish a dispatching
protocol for the MBTA Rail Properties that (i) will minimize negative impacts on each
Party’s trains, and (ii} will allow reasonable flexibility within the structure described
herein in order to accommodate the movement of each other’s trains, provided however,
that the MBTA shall have the right to schedule commuter rail trains in consuitation with
PAS which are consistent with the schedules planned for pursuant to the Capacity Study
provided for in Section 4.1 above and that in all circumstances a scheduled commuter rail
train shall hold a priority for as long as it maintains its schedule within a pericd that is not
more than no longer than ten minutes earlier later than its scheduled time. The Parties
acknowledge that the scheduling of passenger trains on the MBTA Rail Properties will
likely be extensions of the schedules for existing MBTA passenger service on lines
connecting to such MBTA Rail Properties. Changes to previously approved schedules of
up to ten (10) minutes shall be made by the MBTA in coordination with PAS, shall seek
to minimize negative impacts on the PAS Freight Rail Service, and shall be subject to
PAS’s approval, not be unreasonably withheld, conditioned, or delayed. The MBTA may
propose changes to previously approved schedules of more than ten (10) minutes earlier
or later than scheduled times, in which case PAS may require the MBTA to conduct an
updated Capacity Study pursuant to Section 4.1 and implement such changes in
accordance with Section 4.1.

7.5 Dispatching, Control and Management.

(a) PAS shall continue to provide dispatching of all operations over
the MBTA Rail Properties at its sole cost and expense after the conversion of any PAS
Freight Rail Properties to MBTA Rail Properties, provided, however, that the MBTA
may at any time assume such dispatching responsibilities if it determines, in its
reasonable discretion, that PAS has, on fifteen (I5) or more days during any thirty (30)
day period (excepting any period during which construction of any Infrastructure
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Improvements, Supplemental Infrastructure Improvements, or Force Account projects, or
the occurrence of Force Majeure events, materially impacted service), performed
dispatching in a manner materially contrary to the overall dispatching protocols described
in Section 7.4. However, if PAS demonstrates to the MBTA that, in the reasonable
discretion of the MBTA, PAS has rectified any conditions that caused PAS’s failure to
perform dispatching in accordance with Section 7.4, the MBTA shall transfer dispatching
responsibility back to PAS,

(b) In the event that the MBTA assumes control of dispatching
services, in order to allow for the transfer of dispatching control to MBTA or its
Operating Contractor on the MBTA Rail Properties PAS will provide full cooperation
and access in locating and activating switching (transfer) equipment at necessary sites, on
either MBTA or PAS property, in order to establish the capability or activation of train
control machines controlling the MBTA Rail Properties at the MBTA dispatching center
and deactivation of the train control machines at the PAS dispatching center. PAS shall
provide this cooperation within 30 days of direction from the MBTA. Such work shall be
performed as Force Account Work under this Agreement or by the MBTA or third parries
engaged by the MBTA, at its sole discretion.

(©) Upon completion of all installation and activation of switching
equipment to enable dispatching from the designated MBTA dispatching center, the
MBTA shall have the exclusive right to exercise and to perform, or to delegate or
subcontract to another entity, the performance of the management, regulatory and
operational control of any and all rail service over MBTA Rail Properties including,
without limitation, dispatching and control of all trains. In the exercise of its control over
the MBTA Rail Properties, the MBTA will give priority to the MBTA passenger trains
over all other train scheduling, dispatching and control, including without limitation
freight service. The costs of the dispatching by the MBTA or its Operating Contractor
shall be the responsibility of the MBTA.

{d) Notwithstanding anything herein to the contrary, the MBTA may,
in its sole discretion, decline to assume dispatching control of the MBTA Rail Properties,
in which event PAS shall dispatch the MBTA Rail Properties at PAS’s sole cost and
expense, and subject to the scheduling provisions of Section 7.3(b) and Section 7.4(b).

7.6 Maintenance

(a) The MBTA shall provide all Maintenance Services for the MBTA
Rail Properties. All Maintenance Services shall be undertaken in a manner so as to
minimize interference with train operations. In all circumstances where a track outage is
required for the performance of maintenance (except emergency maintenance services),
such maintenance work shall be scheduled and the MBTA shall provide written notice to
PAS of such maintenance work at least fifteen (15) days in advance of any such track

outage.
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(b) If PAS requests that the MBTA maintain a portion of the MBTA
Rail Properties to an Enhanced Maintenance Standard, the MBTA shall perform the
associated Enhanced Maintenance Services, and PAS shall be responsible for any
incremental Direct Costs of the Enhanced Maintenance Services. For avoidance of
doubt, the costs of maintenance of any Infrastructure Improvements or Supplemental
Infrastructure Improvements constructed to accommodate MBTA Revenue Service shall
be performed at the MBTA’s sole costs and expense as set forth in Section 4.2. The
MBTA shall provide PAS with at least thirty (30} days prior written notice of any
planned changes to the Maintenance Standard that are likely to affect PAS’s operations.

(©) MBTA shall provide and furnish all labor, administrative,
professional, and supervisory personnel necessary for its performance of the Maintenance
Services under this Section, All the MBTA personnel or the MBTA contractor personnel
involved in any aspect of providing services under this Agreement shall be subject to the
direction, supervision, and control of the MBTA, and not PAS. The MBTA shall be
solely responsible for all labor relations issues relating to the MBTA Employees that
arise in connection with the performance of services under this Agreement.

(d) Unless otherwise stated explicitly in this Agreement, the MBTA
shall be responsible for the costs of materials, equipment, management, and other
expenses required for its performance of the Maintenance Services under this Section, If
PAS desires construction, alterations or improvements on the MBTA Rail Properties,
such improvements shall be considered Infrastructure Improvements, and PAS shali
submit a request to the MBTA in writing which specifies the work which PAS requests
the MBTA to perform on PAS's account. The MBTA shall perform such work at PAS’s
sole cost and expense pursuant to Section 9.2 unless the MBTA determines in its
reasonable discretion that: (i) such work will have an adverse effect on MBTA Passenger
Rail Services and (ii) PAS fails to satisfactorily mitigate such adverse effect. The MBTA
shall perform Maintenance Services required for Infrastructure Improvements constructed
pursuant to this Section 7.6(d), and such services shall be considered Enhanced
Maintenance Services, the costs of which maintenance shall be the responsibility of PAS.

(e) In the event that the MBTA fails to provide Maintenance Services
or Enhanced Maintenance Services pursuant to this Section and such failure will have a
material adverse effect on PAS’s Freight Rail Services on the MBTA Rail Properties,
PAS may after notice to the MBTA and the MBTA’s failure to perform the Maintenance
Services or Enhanced Maintenance Services within seven (7) days, at its option, either
with or without the consent or request of the MBTA, maintain the MBTA Rail Properties
and, with respect to Maintenance Services only, the MBTA shall reimburse PAS for
Direct Costs incurred in rendering such services. PAS’s decision to provide Maintenance
Services or Enhanced Maintenance Services pursuant to this Section shall not be
considered a waiver of any other remedies available to PAS under this Agreement
including, without limitation, the remedies set forth in Section 14. Notwithstanding
anything herein to the contrary, PAS shall have the right to secure such approvals of
regulatory or governmental bodies for such work on the MBTA Rail Properties as may be
necessary, including, without limitation, the FRA and Massachusetts Department of
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Public Utilities and no approval of MBTA shall be required for the performance of any
work on the MBTA Rail Properties, except as may be expressly provided herein.

H In connection with any material change in the level of MBTA
Commuter Rail Service from the service levels studied in the Capacity Study, either Party
may request that the Parties meet to consider an adjustment to the Maintenance Standard
and Enhanced Maintenance Standard, and any corresponding adjustment of the costs
allocable to each Party for the Enhanced Maintenance Services. Any such adjustments
shall be implemented if the Party requesting the adjustment demonstrates, with the
cooperation of the other Party, that the Maintenance Standard then in effect no longer
corresponds to the standard required for the operation of then-current MBTA Commuter
Rail Service.

(g)  The provisions of this Section do not apply to or otherwise affect
the PAS Freight Rail Properties.

SECTION 8 FORCE ACCOUNT WORK

8.1 General Authority.

{a) The MBTA may at its discretion request PAS to perform Force Account
Work to implement any Infrastructure Improvement Activities or other to construct or install
other additions and betterments on the Level 1 Rail Properties or the Level 2 Rail Properties
pursuant to this Agreement, and PAS may at its discretion request the MBTA to perform such
Force Account Work on the MBTA Rail Properties. For the purposes of this Section 8,
“Controlling Party” shall mean PAS with respect to the Level | Rail Properties and the Level 2
Rail Properties, and the MBTA with respect to the MBTA Rail Properties, and “Requesting
Party” shall mean the MBTA with respect to the Level | Rail Properties and the Level 2 Rail
Properties, and PAS with respect to the MBTA Rail Properties. So long as the Parties agree on
the terms of a PI (defined below), the Controlling Party shall perform Force Account Work for
the Requesting Party at the Requesting Party’s sole cost and expense

(b)  All Force Account Work shall be performed in full and strict comptiance
with all applicable terms and conditions of this Agreement.

(c) The Controlling Party shall perform Force Account Work using its own
personnel and others as may be necessary, without any impact to any Controlling Party
obligation to provide other services under this Agreement or freight or commuter rail service in
general over the balance of the Controlling Party’s system. The Controlling Party shali use its
own personnel performing other services pursuant to this Agreement in the execution of Force
Account Work to the extent that doing so does not interfere with the performance of such other
services.

(d) The Controlling Party shall assign its personnel to perform Force Account

Work, to the extent that such assignment does not adversely affect the provision of other services
required under this Agreement or freight or commuter rail service in general over the balance of
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the Controlling Party’s system. If the Controlling Party cannot assign its personnel to the
performance of Force Account Work without adversely affecting the provision of other services
due under this Agreement or freight or commuter rail service in general over the balance of the
Controlling Party’s system, the Controlling Party may assign or hirc other personnel to the
performance of Force Account Work. Compensation for use of ControHing Party personnel for
Force Account work shall conform to the provisions of Exhibit C, Direct Costs Bitlable for Force
Account Work.

3.2 Request For Force Account Work,

The Requesting Party shall initiate Force Account Work Projects by preparing and
dzlivering to the Controlling Party for review and approval a Project Initiation (“PI") and/or
Change Order (“CQ™) form. The Requesting Party’s request shall include for review and
approval by the Controiling Party a description of the work to be performed and any plans,
specifications and requirements that the Requesting Party determines should govern the Force
Account Work Project. The Controlling Party shall, within sixty (60) days of receipt provide a
response to the Pl or CO request which shall include a comprehensive cost proposal for the Force
Account Work Project including staffing plans, resource requirements, and itemized, auditable
costs in a format approved by the Requesting Party and consistent with Exhibit C, Direct Costs
Billable for Force Account Work, as well as a schedule that includes important milestones for
completing the Force Account Work Project. The Parties shall work together in good faith to
agree upon a final cost proposal for a project. The Controlling Party shall make every effort to
comply with the cost proposals and schedules, and shall notify the Requesting Party immediately
after the Controlling Party becomes aware that a deviation from such proposal or schedule is
likely.

83 Emergency Force Account Work Projects

In the event of an emergency or when, in the reasonable discretion of the Requesting
Party, expeditious response is required, the Requesting Party may orally direct the Controlling
Party to undertake necessary Force Account Work, and the Controlling Party shall perform such
work in the most expeditious manner possible. The Requesting Party shall deliver to the
Controiling Party written confirmation of the Force Account Work request within forty-eight
(48) hours of issuing such oral directive and issue a Pl or CO for the Force Account Work as
soon as reasonably practicable thereafter. The Controlling Party shall be entitled to payment for
such emergency force account work performed upon oral direction consistent with Section 8.7 of
this Agreement.

8.4 Initiation of Force Account Work Projects. Completion of the PI form and
signature by the Controlling Party’s and the Requesting Party’s authorized representatives shall
constitute an agreement to perform the requested Force Account Work. The cost estimate
detailed in the PI shall constitute the amount Contractor is authorized to spend. This amount
may only be increased through execution of a CO. The Controlling Party shall perform the
Force Account Work according to the schedule detailed in the PI, unless the Parties execute a
CO revising such schedule.
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8.5 Changes to Force Account Work Projects. Changes to a Pl for Force Account
Work shall be initiated by execution of a CO form, Each proposed CO for a Force Account
Work Project shall cite the number of the PI that the CO revises. Completion of the CO form
and signature by an authorized representative of the Requesting Party shall constitute agreement
regarding the change. No changes shall be made on the basis of oral requests, except in the event
of an emergency situation as set forth in Section 8.2(b} above.

8.6 80% Expenditure Notice. Unless otherwise agreed to by the parties, the
Controlling Party shall promptly notify the Requesting Party in writing when the Controlling
Party has spent or obligated eighty percent (80%}) of the funds authorized for a Force Account
Work Project. Such notice shall include: a description of the incomplete work and the estimated
cost of completing such work; a schedule update; and notice of any unsafe condition or impact
on revenue service that may arise if work on the Force Account Work Project ceases before
completion. If the Requesting Party determines that the Force Account Work Project may
exceed its approved cost or continue beyond its approved schedule, the Requesting party may
issue a CO authorizing the Controlling Party to continue the Force Account Work Project based
on the new estimate or schedule, or may direct the Controlling Party to terminate the Force
Account Work Project as promptly and inexpensively as feasible. The Controlling Party shall
have no obligation to perform work on a Force Account Work Project after the cost limit
specified in a PI (and any COs that modify such PI) has been reached, with the exception of
work that is, in the determination of the Requesting Party, necessary to prevent or remedy any
unsafe condition or to prevent disruption of revenue service. The partics agree that for projects
where the work is expected to be completed in no more than one month, the 80% notice
requirement shall be waived,

8.7 Force Account Work Project Costs.

(a) The Controlling Party shall document all Direct Costs incurred in
the performance of Force Account Work, separate from the records Contractor keeps for
the costs of providing Agreement Services other than Force Account Work, All invoices
for Force Account Work Projects submitted by the Controlling Party to the Requesting
Party shall include the number of staff-hours and cost of labor expended; the costs of
associated employee benefits; quantities and costs of materials consumed; the cost of
subcontracted services; equipment usage and associated costs; and any other allowable
Direct Costs for performing the Force Account Work Project, The Controlling Party’s
cost proposals and invoices shall indicate the number of hours worked by its personnel on
each Force Account Work Project, and shall include a calculation of the Controlling
Party’s total charges for such hours during the relevant year. Within the cost limit
specified in the P, the Requesting Party shall compensate the Controlling Party for all
work actually performed pursuant to the PI, according to the provisions of Section 8 and
Exhibit C, Direct Costs Billable for Force Account Work. On the first day of each month
during the performance of each project, the Controlling Party shall submit an estimated
invoice to the Requesting Party for work scheduled to be performed in the subsequent
month. Subject to inspection and final audit as provided in Section 8.9, the Requesting
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Party shall submit payment for such invoice to the Controlling Party within fifteen (15)
days of receipt, and any discrepancies shall be reconciled during the audit process.

(b) In the event that PAS is the Controlling Party, PAS may require, or
the MBTA may elect, that the MBTA and/or the Requesting Party acquire all materials to
be utilized on a project from vendors mutually agreed upon and at no cost to PAS.

{c) In the event that PAS is the Controlling Party, PAS shall have the
election to retain any materials salvaged for its own account and the cost of such salvage
shall not be reimbursed to PAS, nor shall the project receive a credit for the value of such
salvage.

8.8 Project Completion. Upon completion of a Force Account Work Project, or
earlier at the sole discretion of the Requesting Party, the Requesting Party will issue to the
Controlling Party a Project Completion Order. The Controlling Party shall submit all final
invoices of bills required for compensation under the terms of this Section within ninety (90)
days of the date of such order, to be paid by the Requesting Party within fifteen (15) days of
receipt. All claims for compensation made after that time shall be waived by the Controlling
Party.

8.9 Audit and Inspection.

(a) The Controlling Party shall ensure that all Force Account Work conforms
to all applicable laws, regulations and standards for the performance of such services, except
where different standards are specified in the applicable PI.

(b)  The Requesting Party shall have the right to have its representative(s)
present at the site of a Force Account Work Project for the purpose of inspecting work performed
and to ensure that all work is progressing according to the agreed-upon schedule. Inspections
may be unannounced and conducted at any location at any time, provided that all applicable
safety rules and practices are followed.

(c) The Requesting Party, in its reasonable discretion, shall approve the
quality and completeness of all Force Account Work performed by the Controlling Party.
Measurement of the adherence to the requirements of this Agreement and the applicable PI shall
be evaluated based on the results of inspections performed at the discretion of the Requesting
Party, as described above. Where the Force Account Work does not meet all applicable laws,
regulations, or standards, or the applicable P1 specifications, the Parties shall meet promptly to
determine what additional work should be performed in order to satisfy those requirements. the
Controlling Party shall remedy all unsatisfactory Force Account Work at no additional cost to the
Requesting Party.

8.10 Completion of Force Account Work. Upon termination of this Agreement, the
Controlling Party shall continue to perform all incomplete Force Account Work only to the
extent necessary to remedy any unsafe condition on the property, except as otherwise agreed to
by the Parties.
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8.11 Subcontracts. The Controlling Party may subcontract Force Account Work if it
believes doing so is necessary or efficient, provided, however, that any such subcontracts shall
be subject to the reasonable approval of the Requesting Party.

SECTION 9 COMPENSATION
9.1 Constderation for Amendment to 1976 Deed.

The Parties hereby agree that the consideration granted by the MBTA to PAS for the
operating rights granted by PAS to the MBTA pursuant to this Agreement includes the
amendment of the 1976 Deed or the execution of such other documentation agreed upon by the
Parties, to eliminate trackage rights fees or other fees owed pursuant to such deed or any other
agreements with respect to the properties governed by the 1976 Deed unless and until this
Agreement is terminated by either Party for an Event of Default of the other Party pursuant to
Section 13.1. The MBTA will execute such deed amendment or other documentation and cause
such amendment or other documentation to be recorded as necessary. With respect to properties
purchased by the MBTA pursuant to the Option to Purchase, in the event of the subsequent
termination of this Agreement, the MBTA may not implement fees for PAS’s use of such MBTA
Rail Properties except for Enhanced Maintenance Services or as otherwise set forth in this
Agreement,

92 Compensation

Each Party shall pay to the other pursuant to the terms of this Agreement the following
compensation: (a) any incremental Direct Costs incurred by a Party for Enhanced Maintenance
Services as described in this Agreement; and (b) charges for Force Account Work in accordance
with Section §.

9.3 Reimbursement.

In the event that either Party is obligated to reimburse the other for any cost or expense
set forth in Section 9.2 above, the Party so obligated shall reimburse the other for the actual,
auditable Direct Costs of such work within 15 days of receiving an invoice lrom the other Party,
Amounts not paid by a Party within 15 days of receiving an invoice shali thereafter accrue
interest at the Effective Interest Rate.

SECTION 10 TERM

This Agreement shall commence on the Effective Date and shall be for a Term of thirty
(30) years, unless terminated earlier pursuant to its terms. Notwithstanding the foregoing, the
Parties agree that this Agreement shall remain in full force and effect during any interim period
between the end of the Term of this Agreement {or the termination hereof for any reason other
than mutual agreement of the Parties) and the execution of a new, revised, or extended trackage
rights agreement covering all of the PAS Rail Properties and the MBTA Rail Properties. The
Parties acknowledge that expiration or termination of this Agreement will not affect the validity,
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continuation or perpetual nature of any Freight Easement or any other easement rights vested in
PAS with regard to any MBTA Rail Properties.

SECTION 11 INDEMNIFICATION, LIABILITY AND INVESTIGATION
11.1  General

Liability for personal injury or property damage with respect to the Level 1 Rail
Properties or the Level 2 Rail Properties shall be allocated as provided in this Section [1.
Liability for personal injury or property damage with respect to the MBTA Rail Properties shall
be in accordance with the terms of the 1976 Deed. For the purpose of this Section, no Party shall
be deemed to be a “contractor” of any other Party.

11.2  Harm Involving One Party Only

(a) Whenever any loss of, damage to, or destruction of any property
whatsoever, or injury to or death of any person or persons whomsoever (including, without
limitation, commuter rail passengers or other invitees or trespassers), occurs with the trains,
locomotives, rail cars or rail equipment, or employees or agents of, or in the account of, only
MBTA being involved, then MBTA shall assume all liability therefor, and bear all cost and
expense in connection therewith, including reasonable attorneys’ fees,

(b)  Whenever any loss of, damage to, or destruction of any property
whatsoever, or injury to or death of any person or persons whomsoever {including, without
limitation, commuter rail passengers or other invitees or trespassers), occurs with the trains,
locomotives, rail cars or rail equipment, or employees or agents of, or in the account of, only
PAS being involved, then PAS shall assume all liability therefor, and bear all cost and expense in
connection therewith, including reasonable attorneys’ fees.

11.3  Harm Caused by Third Party

In the event that harm, damage or injury (including death) is caused solely by an act or
omission for which a third party is legally responsible, to the property of, or in the custody of,
one of the Parties hereto, or to the employees, passengers or licensees of one of the Parties
hereto, that Party shall assume all loss, cost and expense arising therefrom, without contribution
from the other party. This Section is not intended to relieve any third party from any liability.

11.4  Harm Involving Both Parties

Whenever any loss of, damage to or destruction of any property whatsoever, or injury to
or death of any person or persons whomsoever (including, without limitation, commuter rail
passengers or other invitees), occurs with the trains, locomotives, rail cars or rail equipment, or
the employees of, or in the account of, both the MBTA and PAS being involved, then:
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(a) The MBTA and PAS shall separately assume and bear all liability, cost
and expense for loss of, damage to or destruction of trains, locomotives, rail cars
(including, without [imitation, lading) and rail equipment operated by each of them.

(b}  The MBTA and PAS shall separately assume and bear all liability, cost
and expense for injury to and death of the officers, agents, contractors and employees
employed or engaged by each of them, except as set forth in Section 11.5.

(c) Each Party shall assume and bear all liability, cost, and expense for injury
to or death of any person (including, without limitation, trespassers) not referenced in
paragraphs (a) or (b) above, and for loss of, damage to and destruction of all other
property not referenced in paragraphs (a) or (b} above, caused by the negligence or fault
of such Party; provided, however, that the MBTA shall indemnify PAS for claims
described in this paragraph (c) arising from the negligence or fault of (but not the gross
negligence or willful misconduct of) PAS, to the extent that such claims fall within the
MBTA’s program of self-insurance described in Section 12.1(b) below and exceed
$3,000,000 in the aggregate and per occurrence.

11.5  Gross Negligence or Willful Misconduct

Whenever any loss of, damage to, or destruction of any property whatsoever, or injury to
or death of any person or persons whomsoever, occurs as the result of the gross negligence or
willful misconduct of a Party, such Party shall bear all cost and expense in connection therewith,
including reasonable attorneys’ fees.

11.6  Derailment or Accident

In the event of any derailment or other accident occurring upon the Rail Properties
wherein cars, motive power or other equipment of either Party shall fall or encroach upon tracks,
bridges or other property being used by the other Party so that said property is blocked or normal
operation thereover is impeded, the Party whose property has so fallen or encroached shall
expeditiously remove the same and cause all necessary repairs to be made and all tracks and
appurtenances restored, at its expense, as may be required for the continued operation of the
other Party's railroad activities. Both parties agree to cooperate with each other to expedite the
repair and removal of such cars, motive power and other equipment and will make all reasonable
efforts to restore the affected line or facility to service.

11.7  Administration of Claims

(a) All claims, injuries, deaths, property damages and losses arising out of or
connected with this Agreement shall be investigated, adjusted and defended by the Party
bearing the liability, cost and expense therefor under the provisions of this Agreement.

(b)  The Party hereto receiving notice of the filing of a claim wiltl promptly
notify the other Party of such filing where liability therefor may be joint or that of the
other Party hereto. MBTA and PAS will cooperate with each other in all such
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investigations, adjustments, and defenses, and MBTA and PAS will provide each other,
upon request therefor, a copy of all documents and written communications and produce
witnesses, experts or exhibits in their employment or control to assist in the preparation
and defense of any such claim and/or litigation with respect thereto.

(c) In the event a claim or suit is asserted against any Party which ts another’s
duty hereunder to investigate, adjust or defend, then, unless otherwise agreed, such other
Party shall, upon request, take over the investigation, adjustment and defense of such
claim or suit, and the Party relieved of duties in respect of such claim or suit shall
cooperate as requested by the Party investigating, adjusting or defending said claim or
suit,

(d)  All costs and expenses in connection with the investigation, adjustment
and defense of any claim or suit under this Agreement shall be included as costs and
expenses in applying the liability provisions set forth in this Agreement.

(e} Neither Party shall seitle or compromise any claim, demand, suit or cause
of action for which the other Party has any liability under this Agreement without the
concurrence of such other Party if the consideration for such settlement or compromise
exceeds Fifty Thousand and no/100 Dollars ($50,000.00).

SECTION 12 INSURANCE
2.1  General

This Section 12.1 sets forth the insurance requirements of this Agreement with rcspect to
the Level 1 Rail Properties and the Level 2 Rail Properties, and shall not apply to the MBTA
Rail Properties.

(a) The MBTA shall maintain an adequate program of self-insurance which
will cover claims and liabilities for loss, damage, injury or death arising out of or
connected with this Agreement, including, without limitation, MBTA’s contractual
liabilities under this Agreement, in the amounts and as provided for in paragraph 12.1(b)
hereof. The obtaining of such policy of insurance and the establishment of said self"
insurance program, and the maintenance of both in full force and effect by MBTA is a
material obligation of this Agreement. In the event that such insurance policy is canceled
for any reason, then MBTA shall replace said policy during the notification period with
another policy in like amount and coverage protection or, in the case of the self-insurance
program, the MBTA shall re-establish such program.

(b) The MBTA, at its sole cost and expense, shall procure and shall maintain
during the entire term of this Agreement, liability insurance covering PAS and any
operating contractor as an additional named insured as agreed and provided in the terms
and conditions of paragraph 12.1(a) hereof. The said liability insurance shall have a limit
of not less than $75,000,000 (or such other amount required by law} combined single
limit for personal injury and property damage per occurrence, with deductibles or self-
assumed amounts not in excess of $7,500,000. The said liability coverage within its
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terms and conditions shall extend coverage to PAS and any operating contractor for third
party personal injury and property damage.

12.2 Period of Coverage

Each Party’s responsibility under this Section shall apply to any lability arising on or
after the Effective Date of this Agreement, and shall extend beyond the date of expiration or
termination of this Agreement with respect to any event occurring or liability arising during the
term of this Agreement.

12.3 Certificates

The MBTA shall furnish to PAS Certificates of Insurance (and, upon request, copies of
all required insurance policies, including endorsements and declarations) evidencing compliance
with the requirements set forth in this Section on the Effective Date of this Agreement, and upon
the request of PAS, annually thereafter. The policies shall be endorsed to (1) provide that the
policy shall not be cancelled or coverage reduced without sixty (60) days prior notice of
cancellation or reduction to the other party, and (2) name PAS and its operating contractor, and
theirdirectors, officers, agents and employees, as additional insureds with respect to occurrences
relating to the performance of the obligations set forth in this Agreement; (3) provide that such
coverage is primary and non-contributory to any insurance or self-insurance procured and
maintained by the other party; and (4) provide that to the extent reasonably available, all policies
shall not contain any terrorism exclusions, or if they so contain such exclusions, shall contain
endorsements providing coverage for acts of terrorism, both foreign and domestic, and both
certified and non-certified by the Secretary of the Treasury of the United States. [n the event any
insurance policy required under this Agreement is cancelled or has its aggregate limits coverage
reduced by 25% or more, then the MBTA and/or its Operating Contractor (as the case may be)
shall replace such policy or reinstate the apgregate limits during the notification period referred
to above with another policy in like amount and coverage protection.

12.4 Self-insurance
The MBTA’s self-insurance programs and insurance policies with self-insured retentions
must provide at least the same protection from liability and defense of suits as would be afforded

by “first dollar” insurance. 1f the MBTA fails or refuses to pay any losses within a permitted
self-insured retention, such failure or refusal shall be an Event of Default under this Agreement,

12.5 PAS Insurance Policies

All insurance policies procured by either party and in force with respect to the properties
governed by this Agreement shall contain waivers of subrogation against the other party.
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SECTION 13 DEFAULT AND BREACH:; TERMINATION
13.1 Default and Breach

(a) Each of the following shall constitute an “Event of Default” under
this Agreement:

(D Any late payment of compensation under Section 6 or other -
provisions of this Agreement remaining outstanding for more than four (4) months;

(2) The commencement of any proceeding by or against either
Party which might result in any modification of the obligations hereunder under any
bankruptcy, insolvency or similar law, unless all of the obligations of such party shall
have been duly assumed by a trustee or successor to such party within sixty (60) days
after such proceeding shall have commenced;

(3)  The failure to perform any other covenant or obligation in
this Agreement, which failure shall have continued for more than thirty (30) days
following the date of written notice thereof.

(b) If an Event of Default shall occur, the Party not in default may
exercise any or all of the following remedies:

(1)  Terminate this Agreement by and upon sixty (60) days
written notice to the defaulting Party; or

(2)  Regardless of whether this Agreement is terminated
pursuant to Section 10.1{b)(1}, pursue any other remedy at law or in equity in any state or
federal court in Massachusetts, subject to the provisions of Section 1,

(3) Provided, however, that the MBTA shall have no right to
terminate PAS’s Retained Easement in the event of default.

{c) The Parties hereto expressly acknowledge that the nature and
purpose of this Agreement is such that damages may not be an adequate remedy for any
default or breach so occurring, and that equitable relief, such as injunction, mandatory or
otherwise, including specific performance, may be necessary in the event a Party fails to
cure a breach or default so occurring; in such case, the aggrieved Party may take such
legal action as it deems appropriate and may file immediately any and all pleadings in
any state or federal court in Massachusetts to secure an injunction of the action or
inaction resulting in such default or breach, pending resolution of the matter pursuant to
the dispute resolution procedures set forth in Section 11 below; and that, except with
respect to the seeking of such equitable relief, any and all controversies arising out of or
connected with any default or breach so occurring shall be resolved exclusively by
dispute resolution and arbitration in accordance with the provisions of Section 11 hereof.
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Nothing contained in this Section shall be construed to limit or restrict the Parties’ rights
and obligations under Section 10.2.

(d) An Event of Default shall not be waived or satisfied by the failure
of a Party to provide written notice thereof to another Party, nor shall a failure to provide
written notice be considered a waiver of any other remedies available to any Party under
this Agreement or otherwise.

13.2 Termination; Effect of Termination

(a)  This Agreement may be terminated as provided in Section 10 or by
mutual agreement of the Parties, upon such terms and conditions as the Parties may
mutually agree to. Such termination shall be effective in accordance with a written
agreement by the Parties. Termination under this section shall not constitute a waiver of
the rights of any Party to damages or other remedies related to this Agreement, except to
the extent that the mutual agreement terminating this Agreement so specifies. The Parties
agree and acknowledge that any termination of this Agreement does not affect the
validity, continuation or perpetual nature of any Retained Easement.

(b) This Agreement shall terminate with respect to portions of the
MBTA Rail Properties (i) at such time as PAS , in its sole discretion, elects to secure and
exercise Appropriate Statutory and Regulatory Authority to abandon and/or discontinue
PAS Freight Rail Service on such portions of the MBTA Rail Properties, or {ii) in the
event that such authority is not required, at such time as PAS, its successors or assigns, in
their sole discretion designates in a written notice of termination of this Agreement with
respect to such portions of the MBTA Rail Properties, which written notice shall be given
to the MBTA at least six (6) months in advance of the date so designated for termination,
provided however, such portions of the MBTA Rail Properties shall continue to be
subject to applicable law.

() Expiration or termination of this Agreement for any reason, in
whole or in part, shall not relieve or release any Party from any obligation assumed or
from any liability which may have arisen or been incurred by any Party under the terms
of this Agreement prior to the expiration or termination hereot, The foregoing provision
shall apply whether or not it is so expressly stated elsewhere in this Agreement, including
without limitation, where a right of termination, in whole or in part, is expressly accorded
either or both of the Parties.

(d) Provided, however, that the MBTA shall have no right to terminate
PAS’s Retained Easement.
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SECTION 14  DISPUTE RESOLUTION
14,1  Settlement of Disputes.

Both Parties to this Agreement shall make every reasonable effort to settle any dispute
concerning the interpretation, application or enforcement of this Agreement by prompt and
diligent discussions and negotiations.

14.2  Informal Consideration by the Parties.

Any dispute that cannot be resolved pursvant to Section 14.1 above within thirty (30)
business days after it arises (or such other time as the Parties may agree in writing), may be
submitted at the written request of any Party to the MBTA’s Director of Railroad Operations and
the individual designated by PAS. These individuals shall discuss and attempt to resolve the
dispute. In the event that the dispute remains unresolved twenty (20) business days after its
submission (or such other time as the Parties may agree), the matter may be referred in writing
by any Party to the General Manager of the MBTA and PAS’s Vice President of Transportation
for consideration and resolution. [f the dispute still remains unresolved thirty (30} calendar days
after its referral to the General Manager and PAS’s Vice President of Transportation under this
paragraph, the Parties may jointly agree to submit the matter to meditation under Section 14.3,
below, or any Party may commence arbitration in accordance with Section 14.4 below.

14,3 Mediation.

(a) Either the MBTA or PAS may request mediation of any unresolved
dispute under this Section 14.3. If a Party elects mediation and any other Party declines
to have the dispute resolved by mediation under this Section, or if the Parties undertake
mediation and one of the Parties unreasonably delays the expeditious conclusion of same,
the aggrieved Party may proceed with other remedies available under this Agreement.

(b) The MBTA and PAS shall jointly select an independent mediator
within twenty-one (21) calendar days after the submittal of a dispute under this Section
14.3. The independent mediator shall be properly qualified in the areas of surface
transportation finance and the surface transportation industry, and have experience in the
analysis of transportation operating and capital costs and revenues.

() The mediator shall meet with the Parties within twenty-one (21)
days after his or her selection to attempt to mediate and resolve the dispute. [f mediation
efforts are unsuccessful after sixty (60) calendar days, the mediator shall, after
consideration of the Parties’ positions and written submissions (if so requested) issue
written recommendations for resolution of the dispute. All meetings and proceedings
shall be held in Boston, Massachusetts, at a time and location acceptable to both Parties.

(d)  During the pendency of such mediation proceedings, the
performance by both Parties of this Agreement shall continue in the same manner as
before such controversy arose, unless the mediator shall make a preliminary ruling to the
contrary.
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(e) Each Party shall share equally the costs and expenses of any
mediation conducted pursuant to this Section.

144  Arbitration.

It is the desire and intent of the Parties hereto to avoid the expense and delay inherent in
litigation; therefore, PAS and the MBTA agree that whenever a Party desires to commencce the
arbitration process it shall provide written notice thereof to the other Parties and the following
provisions shall apply:

{a) Except as is otherwise expressiy provided in this Agreement, any
dispute (including, without limitation, disputes regarding whether a matter is subject to
arbitration under this Agreement) under this Agreement shall be settled exclusively in
accordance with the Commercial Arbitration Rules of the American Arbitration
Association and judgment upon the award entered by the Arbitrator(s) may be entered in
any court having jurisdiction thereof. Arbitration shall be held in Boston, Massachusetts.
It is the intent of the Parties hereto that the agreement to arbitrate contained in this
Section shall be valid and irrevocable, and shall be specificaily enforceable by either of
the Parties hereto from and after the date of this Agreement, In interpreting this
Agreement and resolving any dispute hereunder, the arbitrator(s) shall apply the laws of
the Commonwealth of Massachusetts. In the event of Arbitration, each Party shall pay
the compensation, costs, fees and expenses of its own wilnesses, exhibits and counsel.
The compensation, costs, fees and expenses of the arbitrator(s) and the American
Arbitration Association shall be paid equally by the Parties.

(b)  The Parties agree that neither the provisions of paragraph 14.4(a)
nor Section 14.3 shall be applicable to, nor shall they be used: (i) to alter, amend, change,
modify, add to or subtract from any of the provisions of this Agreement, except to the
exient mutually agreed to by the MBTA and PAS in the submission of the matter to
arbitration or mediation; (ii) to resolve any matter subject to the judgment or discretion of
one Party to this Agreement; or (iii) except as is otherwise expressly provided herein, to
resolve any matter reserved by this Agreement for the mutual agreement of the Parties.

14.5 Interest.

Where the time period during which interest accrues regarding a matter in dispute is
specifically established elsewhere in this Agreement, that time period shall apply for purposes of
disputes under this Agreement. For any other dispute under this Agreement, interest shall accrue
from the date that payment was due, at the Effective Interest Rate.

SECTION 15 EQUAL EMPLOYMENT OPPORTUNITY
15.1  Fair Employment Practices.

Each Party agrees that it will comply with all applicable federal, state, and local Jaws and
regulations relating to fair employment practices and non-discrimination against employees or
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applicants for employment because of race, religion, creed, color, sex, national origin, disability
or sexual orientation.

15.2  Subcontracts,

Each Party shall insert provisions similar to those appearing in Section 12,1 above in
each subcontract, except subcontracts for standard commercial supplies, raw materials, or
construction.

SECTION16 DISADVANTAGED BUSINESS ENTERPRISES.

The Parties shall comply with all applicable federal laws and regulations relating to
Disadvantaged Business Enterprises, including but not limited to regulations issued by the U.S,
Department of Transportation (49 C.F.R. Part 23).

SECTION 17 EMPLOYEE WAGES AND BENEFITS

Lach Party (or its contractors) shall be solely responsible for the determination of and
payment of wages and benefits and other terms and conditions of employment of all such Party’s
employees; provided, however, that such Party shall comply with any applicable mandatory
federal or state prevailing wage rate, safety, or wage/hour laws to the extent that these laws do
not conflict with applicable collective bargaining agreements.

SECTION 18§  APPLICABILITY

The Parties agree that this Agreement, on and as of the respective Effective Date hereof,
shall supersede all previous agreements between the Parties that relate to all or any portion of the
PAS Rail Properties and the MBTA Rail Properties described in this Agreement.

SECTION 19  GENERAL PROVISIONS
19.1  Additional Properties

The Parties may by mutual written agreement signed by each Party add additional
segments of railroad and track to the PAS Rail Properties or the MBTA Rail Properties (and
designate an effective date with respect thereto), in order to consolidate their trackage rights
agreements within this Agreement.

19.2  Ownership of Service Equipment

As used in this Agreement, whenever reference is made to the trains, locomotives, cars or
equipment of, or in the account of, one of the Parties hereto such expression means the trains,
locomotives, cars or equipment in the possession of or operated by or on behalf of one of the
Parties and including such trains, locomotives, cars or equipment which are owned by, leased to,
or the responsibility of such Party.
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19.3  Compliance with Laws and Operating Rules

(a) PAS and the MBTA shall comply with the provisions of applicable
federal, state, and local laws, regulations, and rules respecting the operation, condition,
inspection, and safety of the trains, locomotives, cars and equipment it or any affiliate or
contractor operates over the PAS Rail Properties or the MBTA Rail Properties. PAS and
the MBTA shall each indemnify, protect, defend, and save the other, and its officers,
agents, and employees harmless from all fines and penalties imposed under such laws,
rules, and regulations by any governmental or regulatory agency, or court having
jurisdiction over the PAS Rail Properties or the MBTA Rail Properties, when the
imposition of same is related to the failure of such Party to comply with its obligations
under this Section. Nothing in this Section shall alter, modify or amend Section 8 of this
Agreement,

(b) In its use of the PAS Rail Properties, the MBTA shall comply in all
material respects with the operating rules and regulations of PAS, and the movement of
the MBTA’s trains, locomotives, cars, and equipment over the PAS Rail Properties shall
be subject at all times to the orders of transportation officers of PAS.

(c) In its use of the MBTA Rail Properties, PAS shall comply in all
material respects with the operating rules and regulations of the MBTA, and the
movement of PAS’s trains, locomotives, cars, and equipment over the MBTA Rail
Properties shall be subject at all times to the orders of transportation officers of the
MBTA.

(d}  The MBTA shall provide employees, at its sole cost and expense,
for the operation of its trains, locometives, rail cars and rail equipment over the PAS Rail
Properties. All of the MBTA’s Employees who shall operate trains, locomotives, rail
cars and rail equipment over the PAS Rail Properties shall be qualified by PAS for
operation thereover. The MBTA shall compensate PAS for any and all Direct Costs
incurred by PAS in connection with the qualification of such employees of the MBTA as
well as the cost incurred by PAS for furnishing pilots, until such time as such employees
of the MBTA are deemed by the appropriate examining officer of PAS to be properly
qualified for operation as herein contemplated, provided that PAS shall not be required to
administer more than three (3) qualifying attempts for any such employee. As used in
this section, qualification pertains only to the employee’s operation of trains,
locomotives, rail cars and rail equipment on the PAS Rail Properties in accordance with
PAS’s operating rules and practices.

{(e) PAS shall provide employees, at its sole cost and expense, for the
operation of its trains, locomotives, ratl cars and rail equipment over the MBTA Rail
Properties. All of PAS’s Employees who shall operate (rains, locomotives, rail cars and
rail equipment over the MBTA Rail Properties shall be qualified by the MBTA for
operation thereover. PAS shall compensate the MBTA for any and all Direct Costs
incurred by the MBTA in connection with the qualification of such employees of PAS as
well as the cost incurred by the MBTA for furnishing pilots, until such time as such
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employees of PAS are deemed by the appropriate examining officer of the MBTA to be
properly qualified for operation as herein contemplated, provided that the MBTA shall
not be required to administer more than three (3) qualifying attempts for any such
employee. As used in this section, qualification pertains only to the employee’s
operation of trains, locomotives, rail cars and rail equipment on the MBTA Rail
Properties in accordance with the MBTA’s operating rules and practices.

(N In the event PAS conducts an investigation or hearing concerning a
violation of any operating rule or practice of PAS by any MBTA Employee, except
officers, the MBTA shall be notified in advance of any such investigation or hearing and
such investigation or hearing may be attended by any official designates by the MBTA
and shall be conducted in accordance with the collective bargaining agreements, if any,
that pertain to said employee or employees.

(g) In the event the MBTA conducts an investigation or hearing
concerning a violation of any operating rule or practice of the MBTA by any PAS
Employee, except officers, PAS shall be notified in advance of any such investigation or
hearing and such investigation or hearing may be attended by any official designated by
PAS and shall be conducted in accordance with the collective bargaining agreements, if
any, that pertain to said employee or employees.

(h)  PAS shall have the right to exclude from the PAS Rail Properties
any MBTA Employee, except officers, whom PAS determines, based on the investigation
or hearing described above, to be in violation of PAS’s rules, regulations, orders,
practices or instructions issued by timetable or otherwise, provided that PAS may exclude
any MBTA Employee, except officers, from the PAS Rail Properties prior to such
determination for alleged violations of PAS’s rules regarding use of intoxicating
beverages or drugs, or for alleged insubordination. The MBTA shall release, indemnify,
defend and save harmless PAS and its officers, agents and employees from and against
any and all claims and expenses arising from such exclusion.

(1) The MBTA shall have the right to exclude from the MBTA Rail
Properties any PAS Employee, except officers, whom the MBTA determines, based on
the investigation or hearing described above, to be in violation of the MBTA’s rules,
regulations, orders, practices or instructions issued by timetable or otherwise, provided
that the MBTA may exclude any PAS Employee, except officers, from the MBTA Rail
Properties prior to such determination for alleged violations of the MBTA’s rules
regarding use of intoxicating beverages or drugs, or for alleged insubordination, PAS
shall release, indemnify, defend and save harmless the MBTA and its officers, agents and
employees from and against any and all claims and expenses arising from such exclusion.

19.4  Disabled Trains/Wreck Clearing,

(a) If by reason of any mechanical failure or any other cause not
resulting from an accident or derailment, a train or locomotive of the MBTA becomes
stalled and unable to proceed under its own power, or fails to maintain the speed required
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by PAS on the PAS Rail Properties, or if in emergencies crippled or otherwise defective
cars are separated from the MBTA’s trains on the PAS Rail Properties, PAS shall have
the option of allowing the MBTA to furnish motive power or such other assistance as
may be necessary to haul, help or push such trains, locomotives or cars, or to properly
move the disabled equipment off the PAS Rail Propertics. The MBTA  shall reimburse
PAS for Direct Costs incurred in rendering any such assistance.

(b) If it becomes necessary to make repairs (o or adjust or transfer the
lading of such crippled or defective cars in order to move them off the PAS Rail
Properties, such work shall, at the option of PAS, be done by the MBTA or PAS or by the
Parties® respective contractors. The MBTA shall reimburse PAS for Direct Costs
incurred in rendering any such assistance.

(c) If by reason of any mechanical failure or any other cause not
resulting from an accident or derailment, a train or locomotive of PAS becomes stalled
and unable to proceed under its own power, or fails to maintain the speed required by the
MBTA on the MBTA Rail Properties, or if in emergencies crippled or otherwise
defective cars are separated from PAS’s trains on the MBTA Rail Properties, the MBTA
shall have the option of allowing PAS to furnish motive power or such other assistance as
may be necessary to haul, help or push such trains, locomotives or cars, or to properly
move the disabled equipment off the MBTA Rail Properties. PAS shall reimburse the
MBTA for Direct Costs incurred in rendering any such assistance.

(d) If it becomes necessary to make repairs to or adjust or transfer the
lading of such crippled or defective cars in order to move them off the MBTA Rail
Properties, such work shall, at the option of the MBTA, be done by PAS or the MBTA or
by the Parties’ respective contractors. PAS shall reimburse the MBTA for Direct Costs
incurred in rendering any such assistance.

(e) PAS shall have full responsibility for rerailing wrecking service or
wrecking train service with respect to the PAS Rail Properties, including without
limitation the removal of damaged equipment, repair and restoration of road bed, track,
signals, communication systems and all other right of way structures and facilities
affected by such wrecks (“Wreck Clearing™). The liability, cost and expense of the
foregoing, including, without limitation, loss of, damage to or destruction of any property
whatsoever and injury to or death of any person or persons whomsoever resulting
therefrom, shall be allocated and apportioned in accordance with the provisions of
Section 11 hereof. All trains, locomotives, rail cars, and rail equipment and salvage from
the same so picked up and removed which is owned by the MBTA shall be promptly
delivered to it. PAS shall perform its services under this Section in an expeditious
manner in order to restore rail service on the line.

(f) The MBTA shall have full responsibility for rerailing wrecking
service or wrecking train service with respect to the MBTA Rail Properties, including
without limitation the removal of damaged equipment, repair and restoration of road bed,
track, signals, communication systems and all other right of way structures and facilities
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affected by such wrecks (“Wreck Clearing”}. The liability, cost and expense of the
foregoing, including, without limitation, loss of, damage to or destruction of any property
whatsoever and injury to or death of any person or persons whomsoever resulting
therefrom, shall be allocated and apportioned in accordance with the provisions of
Section 11 hereof. All trains, locomotives, rail cars, and rail equipment and salvage from
the same so picked up and removed which is owned by PAS shall be promptly delivered
to it. The MBTA shall perform its services under this Section in an expeditious manner
in order to restore rail service on the line.

19.5  Operating Duties in Regard to Safety.

Each Party shall take all reasonable safety precautions and shall provide all reasonable
protection to prevent damage, injury, death, or loss to: all employees and passengers of the other
Parties and all tracks, bridges, and other equipment related to the PAS Rail Properties or the
MBTA Rail Properties. Unless otherwise provided by law, each Party will be responsible to give
all notices and comply with all applicable laws, rules, regulations and lawful orders of any public
agency in connection with its operations under this agreement bearing on the safety of persons or
property or their protection from damage, injury, death or loss. Without limitation, this
obligation shall include observance of any and all applicable safety rules and regulations
administered by the Federal Railroad Administration or the Massachusetts Department of Public
Utilities including, for example: the FRA’s regulations at 49 CFR Subtitle B, Chapter 11; all
applicable regulations regarding the transport of Hazardous Materials or wastes prescribed by the
U.S. Department of Transportation including 49 CFR Parts 171 et seq., and prescribed by the
U.S. Environmental Protection Agency, including 40 CFR Part 263; and all safety rules and
other operating procedures of general applicability and future effect issued by the MBTA and
forwarded in writing to PAS. Each Party shall be responsible for demonstrating compliance with
the above. Nothing in this Section shall alter, modify or amend Section 8 of this Agreement.

SECTION 20  ASSIGNMENT

(a) Neither Party may asstgn to any Person, in whole or in part, any of
its rights, interests or obligations under this Agreement without the prior written consent
of the other Party; provided, however, that the MBTA may assign its rights under this
Agreement, in whole or in part, to any successor agency or authority, or to the
Massachusetts Department of Transportation (*MassDOT™} or any successor agency or
authority to MassDOT.

o)) Any permitted assignment of this Agreement, in whole or in part,
by either Party, its successors or assigns, shatl release and discharge the assigning Party:
(i) from the performance of its obligations and covenants under this Agreement, or with
respect to the part hereof so assigned, as the case may be, from and after the date of such
assignment, and (ii) from any liability, cost and expense arising out of or connected with
this Agreement, or with respect to the part thereof so assigned, as the case may be, from
and after the date of such assignment.
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(c) Assignment of this Agreement, in whole or in part, shall not
relieve or release any Party from any obligation assumed or from any liability which may
have arisen or been incurred by such Party under the terms of this Agreement prior to the
assignment hereof. The foregoing provision shall apply whether or not it is so expressly
stated elsewhere in this Agreement where a right of assignment, in whole or in part, is
expressly accorded any Party.

SECTION 21 FORCE MAJEURE

Each Party will be excused from performance of any of its obligations to the other under
this Agreement, where such non-performance is occasioned by any event beyond the non-
performing Party’s control which shall include, without limitation, any order, rule, or regulation
of any Federal, State, or local government body, agent, or instrumentality; work stoppage;
natural disaster; terrorist act or threatened act of terrorism; or civil disorder; provided, however,
that the Party excused hereunder shall use all reasonable efforts to minimize its non-performance
and to overcome, remedy, or remove such event in the shortest practical time.

SECTION 22 MISCELLANEOUS.

{a) This Agreement, and the transactions to which it relates, will be
governed by and construed and enforced in accordance with the law of the
Commonwealth of Massachusetts. Any claim or legal action by one Party against the
other shall be commenced and maintained in any state or federal court located in
Massachusetts and both Parties hereby submit to the jurisdiction and venue of any such
court.

(b) The MBTA acknowledges that the construction on the PAS Freight
Rail Properties of Infrastructure Improvements benefitting the MBTA may result in the
imposition of tax liability for PAS and/or its members. The MBTA agrees that it will
reimburse PAS and/or its members for the actual costs of such liability, so long as (i)
PAS and/or its members has exhausted all available remedies in contesting such
imposition and (ii) PAS and/or its members provides such evidence of such costs as may
be reasonably requested by the MBTA. The parties agree 1o cooperate in the use all
reasonable means to minimize or avoid any such tax liability,

{c) This Agreement, including the Exhibits hereto, represents the
entire agreement between the Parties hereto with respect to the PAS Rail Properties and
the MBTA Rail Properties from and after the Effective Date, and this Agreement
supersedes any and all prior discussions, proposals and communications between the
MBTA and PAS with respect to the PAS Rail Properties and the MBTA Rail Properties.

(d) All notices pursuant to this Agreement shall be in writing and shall
be deemed effective: (i) on the date given if delivered by hand or transmitted by
facsimile on a weekday, or on the next succeeding weekday if not given on a weekday,
(ii) one weekday after delivery to a reputable overnight courier service, and (iii) five days
after having been deposited with the U.S. Postal Service, postage prepaid.
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Notices to the MBTA shall be addressed to:

Director of Railroad Operations
Massachusetts Bay Transportation Authority
45 High Street, 9" Floor

Boston, MA 02110

Notices to PAS shall be addressed to:

General Manager

Pan Am Southern LL.C
Iron Horse Park

North Billerica, MA 01862

with a copy to:

Law Department

Pan Am Southern [LI.C
Iron Horse Park

North Billerica, MA 01862

with a copy to:

Vice President Law

Norfolk Southern Corporation
Three Commercial Place
Norfolk, VA 23510

(e) No failure on the part of any Party to exercise, and no delay in
exercising, any right, power or remedy hereunder shall operate as a waiver thereof, nor
shall any single or partial exercise thereof preclude any other or further exercise thereof
or the exercise of any other right, power or remedy. The remedies of the Parties provided
herein are cumulative and not exclusive of any remedies provided for by law,

() The indemnification obligations of PAS and the MBTA hereunder
(and all other obligations) that arise but which are not satisfied during the Term of this
Agreement shall survive the termination of this Agreement.

(2) The section headings appearing herein are intended solely for
convenience of reference and shall not be construed as affecting the interpretation of any
provision hereof.

(h) This Agreement shall be binding upon, and inure to the benefit of
the respective successors and assigns of the Parties,
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() Nothing in this Agreement shall be deemed to create any right in
any Person not a party hereto other than permitted successors and assigns of the Parties,
and this Agreement shall not be construed in any respect to be a contract in whole or in
part for the benefit of a third party except as aforesaid,

M The Parties represent and warrant to each other that, except with
respect to a challenge by any union representing any the MBTA Employees or PAS
Employees, (i) the Parties have the power and authority to enter into this Agreement and
to carry out their respective cbligations hereunder; (ii) thc Parties have taken all legal
action necessary to authorize them to enter into and perform their respective obligations
hereunder; (iii) entering into and performing this Agreement does not violate any statute,
rule, regulation, order, writ, injunction, or decree of any court, administrative agency or
governmental body, or violate any contract or agreement by which any Party hereto is
bound; (iv) there is no known litigation or proceeding pending or threatened against a
Party, or any other action, which could materially or adversely affect the performance of
this Agreement; and (v) the Parties have obtained all approvals as may be required to
permit their respective performance of the obligations of this Agreement. Except as
expressly provided herein, the Parties make no representations or warranties and waive
no rights or remedies.

(k) No recourse shall be had by any Party for any claim against any
officer, director, stockholder, employee or agent of any other Party alleging personal
liability on the part of such Person with respect to performance of the MBTA’s or PAS’s
obligations under this Agreement.

(H The Parties shall collectively maintain appropriate operating and
accounting records which record the locomotives, cars, weight and mileage of same
moved by each Party over property owned by the other Party, Each Party shalt have the
right, upon reasonable notice, to inspect, examine and audit during normal business hours
all operating and accounting records and supporting documents of the other Party
including, without limitation, dispatching records, and all other books and records that
relate to the performance of this Agreement. Nothing in this Agreement shall be
construed as obligating either Party to retain books or records beyond the period specified
in regulations of the STB, of the former Interstate Commerce Commission or of the
Federal Railroad Administration.

(m)  Any time limits specified under a provision of this Agreement may
be suspended by mutual written agreement of the Parties.

(n) During the pendency of any dispute between the Parties, the
business and the operations to be conducted under this Agreement, to the extent that they
are the subject of any such dispute, shall continue to be transacted and used in the manner
and form existing prior to the arising of any such controversy.

{o) In the event of any conflict between the text of this Agreement and
that of any Exhibit hereto, the text of this Agreement shall control except 1o the extent
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that this Agreement makes specific reference to a provision of any Exhibit as defining the
obligations of a Party hereunder.

(p) In the event that any provision of this Agreement is found to be
invalid or unenforceable in any respect, the remaining provisions shall nevertheless be

binding with the same effect as if the invalid or unenforceable provision was ariginally
deleted.

(q)  This Agreement and the Exhibits hereto and thereto may be
amended from time to time during the Term of this Agreement. The MBTA or PAS may
request in writing such amendments or modifications, However, no such amendments or
modification shall be effective unless evidenced by a written amendment to this
Agreement executed by duly authorized representatives of both Parties hereto.

(n This Agreement shall in no way be considered as establishing
either a joint facility or a joint enterprise between the MBTA and PAS.

(s) In the performance of work under this Agreement the Parties shall
be deemed to be independent contractors and no Party shall be deemed to be an agent of
any other Party. Notwithstanding the foregoing, for purposes of Section 8 no Party shall
be deemed to be a “contractor” of any other Party.

[Remainder of page intentionally lefi blank]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed as of the date above first written, in duplicate, each of which shall be considered
an original.

APPROVAL AS TO FORM MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

By:
]
William A. Mitchell - )
General Counsel, : General Manager
Massachusetts Bay
Transportation Authority

PAN AM SOUTHERN LLC

By: Q"""’{ o d 72"/'";"

Name: pAvFL #-Fs kK,
Title: 771[;; ‘o et
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COMMONWEALTH OF MASSACHUSETTS, COUNTY OF QOCG&QJL» , 3S.:

n this ’ﬂ day of January, 2011, personally appeared before me the above-
¢AJ. an authorized signatory of the Massachusetts Bay

named : ,

Transportation Authority, proved to me through satisfactory evidence of identification,
which was Dersona\lu K ousn , to be the person whose name is signed on the
preceding instrument and acknowledged that he/she signed it voluntarily for its stated
purpose as an authorized signatory of such entity and as the free act and deed of said

entity.

'
COMMONWEALTH OF MASSACHUSETTS, COUNTY OF/ 2:&1(&(1 %, 5SS

of January, 2011, personally appeared before me the above-

On this 4724
, an authorized signatory of Pan Am Southern LLC,

named /e # I
proved to me through satisfactory evidence of identification, which was

Y Pl 4 p: be the person whose name is signed on the preceding

instrument and acknowledged that he/she signed it voluntarily for its stated purpose as an
authorized signatory of such entity and as the free act and deed of said entity.

Name: A’mﬂ@ Wacfd” Q'

Notary Public

“\\l““! W N
N\ WITC ",
Laem

M
3 )_‘,--'

"
)
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\Oé-'
.
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:
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EXHIBIT A
RAIL CATEGORY OF
PROPERTY ! RAIL PROPERTY
FROM TO ' (SEFE, SECTION 2)
MBTA owned property PAS MP-336 in Level | Rail Properties
1. Wachusett West of Water Street Westminster. (MBTA-B-

Station Service

overhead bridge in
Fitchburg with an
approximate mileage
MBTA-MP-49.5 — PAS-
MP-329.55

V.S.36.1 - Map 49 — Eng
Sta - 2619+12.46

56)

V.S. 40.1 —Map 7 — Eng
Sta 2956+30. 1

Between the MBTA
owned property at the

A railroad station location
known as HARVARD at

PAS Freight Rail
Properties

2. WLW railroad location known as | approximate mileage PAS ) '
Line Service | Cpp.AY (MBTA-36.07 | /PAR mileage 25,70 in | Note: Thereisno
PAS-316.07) in Ayer at Harvard, MA where the de_S]gnamd or established
. . . , Lo alignment through the
ﬂ'.le approximate mileage railroad’s main line ‘HILL YARD' in Ayer
via both the east (MBTA continues on to Pan AM (Ayer Intermodai) — It
35.9 PAS-315.9) and west | Railways owned and wouid be necessary to
legs of the Wye (MBTA- controlled Worcester establish an acceptable
MP-36.22 — PAS — MP- Main Line. Route through the Yard ~
316.22)
Example: HOLD POINT -
V.S. 6 —Map 29 — Eng. (fence) + 15 fecl to the
Sta. 1483405 first track THEN 13 foot
track center THEM 1§35 feet
V.5.6-Map26-Eng. | (o FAR HOLD POINT --
Sta. 1341+50 TOTAL DISTANCE
MIGHT BE 45 feet in
width — TWO limiting
lecations impacting this
alignment on EAST end
of vard
3. Stoney Brook CPF-WL (MBTA-MP- CPF-312 (PAR/ PAS Level 1 Rail Properties
33.72 - PAS-MP-313.77) | MP-311.97)
V.5, 16 —Map 3 — Eng. V.S. 16 Map 3 Eng. Sta.
Sta. 122:+24.75 226+30
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EXHIBIT A - Continued
Valuation Plans

The valuation plans referenced in the definition of “PAS Freight Rail Properties” in Section 1 of
this Agreement are signed and on file with the MBTA and reduced-size copies of said plans are
recorded with a counterpart of this Agreement recorded in Middlesex South District Registry of
Deeds in Book 56429, Page 248.

GSDOCS\2043347.1



Bk 47232 py: 165

EXHIBIT B

s DOCS\2022802,4

45



Bk: 47232 Pg: 166

FORM OF PURCHASE AND SALES AGREEMENT BETWEEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND

PAN AM SOUTHERN LLC

L. Parties
PAN AM SOUTHERN L1C (“PAS”), a , with a
principal office at (hereinafter the
“SELLER” or “PAS”) agrees to sell and convey to the MASSACHUSETTS
BAY TRANSPORTATION AUTHORITY, a body politic and corporate and a

political subdivision of the Commonwealth of Massachusetts with a usual place of
business at Ten Park Plaza, Boston, Massachusetts 02116, its successors or
assigns (hereinafter the “BUYER” or the “MBTA”) and BUYER agrees to buy

the following described Premises subject to the terms and conditions hereof.

Seller and Buyer are parties to the certain Trackage Rights Agreement (the *Trackage
Rights Agreement™) by and among Seller and Buyer, dated , 2011, The
property to be conveyed under this Purchase and Sale Agreement (the “Agreement”) is
being conveyed by Seller to Buyer consistent with Section 6 of the Trackage Rights

Agreement.
2. Premises
The premises consist of the following parcels of land, as shown on the plans attached

hereto as Exhibit A, together with all improvements thereon and appurtenances thereto

(the “Premises”):

ITBD]

For SELLER’s title see
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3. uality of Title
The Premises are to be conveyed by a good and sufficient quitclaim deed of SELLER
substantialty in the form attached hereto as Exhibit B (the “Deed™), conveying a good

and marketable title to the same, free from all encumbrances, except:

(a) Provisions ofexisting building, environmental, and zoning laws, together
with any rights the public may have to the use of any roads, alleys, bridges or
streets on or crossing the Premises;

{b) Existing rights created by instruments of record in parly or partition walls;

{c) Such taxes for the current tax year as are not due and payable on the date of
the delivery of the Deed, and any liens for municipal betterments assessed
after the date of execution of this agreement by BUYER;

{d) Easements, restrictions, reservations, eminent domain takings, and other
matters by third parties, whether or not of record, existing on the date of
execution of this agreement by BUYER, including but not limited to,
tenancies, encumbrances, easements, rights, trackage use, leases, licenses,
permits, privileges, agreements (including side track agreements), and freight
interchange agreements or arrangements, and any state of facts that an
accurate survey or prudent inspection of the Premises would disclose
{collectively, “Encumbrances™) provided, however, that all material
Encumbrances known to SELLER have been disciosed in writing to BUYER
no more than seven (7) days after the delivery of the Exercise Notice
pursuant to Section 6 of the Trackage Rights Apreement, and, at the request
of BUYER at any time prior to the expiration of the Due Diligence Period,
the Purchase Price has been adjusted in light of any such Encumbrances. If
at any time prior to the Closing, it is determined that SELLER has failed to
disclose the existence of a material Encumbrance to BUYER of which
SELLER had prior knowledge, then, notwithstanding any provision of the
Purchase and Sale Agreement to the contrary, BUYER shall be entitled to
retract its initial Exercise Notice by written notice to Seller and deliver a

replacement Exercise Notice to SELLER, at which point the Purchase Price
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shall be re-determined in accordance with Section 6 of the Purchase and Sale
Agreement;

(e} Any encroachments or other survey matters existing as of the date of this
Agreement.

(f) That certain Trackage Rights Agreement dated , 2011 (the
“Trackage Rights Agreement”™).

(g) SELLER’s Retained Easement, as that term is defined in the Trackage Rights
Agreement, and the Telecommunications Easement (as defined below).

(h) any pipes, wires, poles, cables, culverts, drainage courses or systems,
or other facilities on or crossing the Premises, together with the rights
of any person entitled thereto to maintain, repair, renew, replace, use
or remove the same, provided, however, that all material such
improvements known to SELLER have been disclosed in writing to BUYER
no more than seven (7) days after the delivery of the Exercise Notice
pursuant to Section 6 of the Trackage Rights Agreement, and, at the request
of BUYER at any time prior to the expiration of the Due Diligence Period,
the Purchase Price has been adjusted in light of any such improvements. [f at
any time prior to the Closing, it is determined that SELLER has failed to
disclose the existence of such improvements to BUYER of which SELLER
had prior knowledge, then, notwithstanding any provision of the Purchase
and Sale Agreement to the contrary, BUYER shalt be entitled to retract its
initial Exercise Notice by written notice to Seller and deliver a replacement
Exercise Notice to SELLER, at which point the Purchase Price shall be re-
determined in accordance with Section 6 of the Purchase and Sale
Agreement; and

() general real estate taxes for the year of the Closing for the year of the

Closing and subsequent years not yet due and payable.

The “Telecommunications Easement” shall be an easement reserved in the deed to be
delivered by SELLER to BUYER pursuant to this Agreement of a permanent, exclusive
(excepted as noted below) right of way and easement in, on, over, under, across and
through the Premises for the purpose of accessing, constructing, installing, operating,

maintaining, modifying, repairing, replacing, relocating and removing a
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telecommunications system or other system for transmission of intelligence or
information by any means, whether now existing or hereafter devised, including such
poles, pipes, wires, fibers, fiber optic cables, repeater stations, attachments,
appurtenances, structures or other equipment and property of any description necessary or
useful for the same. The Telecommunications Easement shall include the right to freely
lease, license, mortgage, assign, pledge and otherwise alienate the Telecommunications
Easement. The BUYER shall in the deed covenant with the SELLER to recognize the
Telecommunications Easement and, without the payment of any further consideration, to
execute, acknowledge and deliver such instruments suitable for recording with the
registry of deeds as the SELLER may reasonably require to acknowledge title to the
Telecommunications Easement in the SELLER. The Telecommunications Easement
shall include an obligation in the SELLER to reasonably repair and restore the surface of
the easement area after any work, shall require the reasonable approval of the BUYER as
to location of the easement and any improvements constructed therein, and limits to the
extent of any surface or overhead improvements constructed pursuant to the easement.
No activities, operations or improvements undertaken pursuant to the easement may
materially interfere with present or future railroad operations or improvements, and the
BUYER may impose reasonable cenditions on any construction undertaken pursuant to
the easement (such as, but not limited to, minimum load-bearing requirements, clearance
requirements, etc.). SELLER shall be responsible for all costs of any construction
undertaken pursuant to the easement, including the costs of any environmental
remediation, and shall indemnify and hold harmless BUYER from any such costs. The

exclusivity of the Telecommunications Easement shall not limit the right or ability of the

BUYER (or any third party claiming by, through or under BUYER) to install, use and
operate telecommunication or information systems of any nature (such as, but not limited
to, railroad signal systems, positive train control (PTC) systems, ticket vending
communications, security systems cameras and advertising systems) whose primary
purpose is related to rail operations or passengers or the display of information on or

from the Premises.

G5DOCS\2022802.4 49




4.1

Bk: 47232 Pg: 170

Purchase Price. The purchase price for this conveyanceis ~ DOLLARS(§ )
(the “Purchase Price”) and such other good and valuable considerations. Subject to the
terms and conditions of this Agreement, the Purchase Price shall be paid as follows:

On the Closing Date, the Deposit (defined below) shall be paid to SELLER and applied
in reduction of the Purchase Price payable at Closing. The balance of the Purchase Price,
subject to adjustments and prorations provided for in this Contract, shall be paid by
BUYER, pursuant to an escrow arrangeament to be agreed upon by the Parties, by wire
transfer of immediately available federal funds and the agreed-upon escrow agent shall
transfer such funds, together with the Deposit, by wire transfer of immediately available

funds to such account(s) as SELLER may designate in writing.

Deposit. BUYER has, prior to or simultaneously with, the execution of this Agreement
by SELLER, delivered ten percent (10%) of the Purchase Price (the “Deposit™) to
SELLER which shall hold the Deposit. Except as otherwise provided in this Agreement,
should this Agreement be terminated prior to the Closing (including by BUYER in its
sole discretion as a result of any due diligence investigations conducted as described

herein), SELLER shall return the Deposit to BUYER.

Time of Performance

The Deed is to be delivered and the remainder of the Purchase Price paid at

, Boston, Massachusetts, on or before , {the *Closing

Date™). The parties may mutually agree in writing on some other place and time as the

Closing Date,

Survey
If required by BUYER, SELLER shall furnish to BUYER, at BUYER’S expense: (i) an

ALTA survey (the “ALTA” Survey) of the Premises to be conveyed; and (ii) a “metes
and bounds” description of the Premises to be conveyed. A Registered Land Surveyor
shall prepare the ALTA Survey. SELLER shall provide to BUYER said ALTA Survey

and the metes and bounds description not less than fifteen (15) days before Closing.

Regulatory and Permitting Approvals

(a) BUYER is responsible for obtaining any plan required in order to record the Deed

with the Registry of Deeds at BUYER s expense. [T a plan is required in order to
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record the Deed, SELLER agrees to provide BUYER access to the Premises, subject
to reasonable access agreements including any necessary indemnifications, in order
for BUYER to produce such a plan no later than fifteen (15) days prior to Closing.
Closing shall be expressly contingent upon receiving all applicable regulatory
approvals or exemptions for this transaction and the acceptance of all conditions
imposed by such approvals or exemptions that are not unreasonably objectionable 1o
either BUYER or SELLER. For the sake of clarity, any condition of approval or
exemption which grants another freight rail carrier rights over the Premises shall be

deemed to be reasonably objectionable.

(b) BUYER, at its own cost and expense, shall prepare and file with
any federal, state or local regulatory agency or department that has jurisdiction
over all or any part of the transaction contemplated by this Agreement, all
applications, petitions, requests, notices or other necessary filings (cach a
“Submission to Governmental Authority”), including an appropriate application
or petition for exemption or notice of exemption to the Surface Transportation
Board ("STB"), and BUYER shall do and take all actions necessary and prudent
to obtain the requisite approvals, other authorizations, or exemptions from the
necessity of such approvals to permit consummation of the transaction
contemplated by this Agreement at the earliest practicable date,. BUYER shall
provide to SELLER a draft of each Submission to Governmental Authority with
sufficient time to permit SELLER to review, comment upon and approve the
same prior to filing. SELLER shall execute and deliver such other further
documentation as may be necessary in order to obtain, and shall support fully the
efforts of BUYER to obtain, such governmental approvals or exemptions.
BUYER at its own expense shall oppose any petition to reopen, reconsider or stay
a regulatory order or authorization approving or exempting this transaction or any
part thereof, and shall defend any judicial action brought by any person
challenging or otherwise contesting any necessary regulatory approval or

contesting the right of either party 1o consummate this transaction.
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8. Title/Extension to Perfect Title

BUYER has obtained a complete review of the title to the Premises and agrees that, as of
the date of execution hereof by BUYER, as to all record encumbrances, the Premises
meets the requirements of Section 3 hereof. BUYER hereby waives any and all title
defects existing as of the date of execution hercof by BUYER. SELLER agrees that
BUYER shall have the rights with respect to defects in title matters only for defects
arising after the date of execution hereof by BUYER and with respect to unrecorded
encumbrances first disclosed after the date hereof as further specified in this Section &.
BUYER hereby specifically waives and agrees to hold harmless SELLER for any Claim
(as hereinafter defined) arising from any deficiency in SELLER’s title to, or property
rights in, the Premises, or any righté held or ¢laimed by third parties in or to the Premises
other than material title defects existing as of the date of execution hereof and known to
SELLER which were not disclosed to BUYER in writing prior to the execution hereof,
Notwithstanding the foregoing, any instrument that constitutes a title defect and that is
recorded after the execution by BUYER of this Agreement or any survey matter first
arising after the execution by BUYER of this Agreement (“Late Defect’) shall not be
waived and SELLER shall use reasonable efforts to remove any such Late Defect and
SELLER’s time for performance shall be extended for a period of up to sixty (60) days to
remove any such Late Defect, and SELLER shall, in all events cause to be released any
mortgage or voluntary encumbrance appearing of record after the date of execution
hereof by BUYER securing the payment of money that affects the Premises.
“Reasonable efforts™ shall be limited to those costing less than a total of Twenty - Five
Thousand {$25,000) Dollars. If, at the expiration of such extended time, SELLER fails or
is unable to remove such encumbrances and defects in title to the reasonable satisfaction
of the BUYER, then the BUYER may elect to terminate this Agreement, In the event of
such election, all obligations of either party hereunder shall cease and this Agreement
shall be null and void, except that any tort fiability of BUYER that arose pursuant to

Section 13 hereof shall remain.

9, Acceptance of Deed

BUYER shall have the election, at either the original or any exiended time for
performance, to accept such title as SELLER is able to deliver to the Premises in its then

condition and to pay the remainder of the Purchase Price without deduction. The
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acceptance of a Deed and possession by BUYER shalf be deemed to be full performance

and discharge hereof,

At the Closing, SELLER shall deliver the following documents in reasonably satisfactory
form and substance to BUYER and BUYER’s counsel, properly executed and
acknowledged as required:

(i) Quitclaim Deed, in a form acceptable to BUYER and SELLER;

(ii) (a) such evidence of existence and authority as may reasonably be requested by
BUYER,; and (b) affidavits reasonably acceptable the BUYER regarding parties legally in
possession and mechanics’ or materialmen’s liens; and

(iliy  An original of a closing statement setting forth the Purchase Price, the closing
adjustments and the application thereof at the Closing (the “Closing Statement™); and

{iv) Such other documents as may reasonably be required to complete the transaction
contemplated by this Agreement.

The Assignment Agreement in the form attached hereto as Appendix C, duly executed by
SELLER and BUYER, whereby SELLER assigns to BUYER and BUYER assumes from
SELLER, the leases, easements, licenses, permits, agreements, sidetrack agreements,
privileges and other documents pertaining to the portion of the Premises and to be
assigned to BUYER that are identified in Appendix C, provided that all such material
documents, items or matters to be assigned to BUYER shall have been disclosed in
writing to BUYER by SELLER prior to the delivery of the Exercise Notice pursuant to
Section 6 of the Trackage Rights Agreement. If any such documents pertain partly to the
Property and partly to other property now or formerly owned by SELLER, the
Assignment and Assumption will assign to BUYER only the portion thereof that relates

to the Premises.

Without limiting any of the other conditions to BUYER’s cbligations to close set forth in
this agreement, the obligations of BUYER under this agreement are subject to the
reasonable satisfaction of BUYER at the time of Closing of the following condition
(which may be waived in whole or in part by BUYER at or prior to Closing): The
Premises shall be materially in the same condition as it was in on the date of execution of
this Agreement by BUYER, excepting therefrom: (i) reasonable use and wear (where
reasonable use and wear and tear includes the present uses of the Premises conducted in

accordance with applicable law); ii} minor damage to above-ground structures not
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intentionally caused by SELLER; and (iii) any alterations or damage to the Premises

caused by or atiributable to BUYER or any party acting on BUYER’s behalt.

if on the Closing Date, the conditions of Section 9 have not been satisfied, then, at
BUYER’s option, all obligations of either party hereunder shall cease and this Agreement

shall be null and void,

Closing shall be expressly contingent upon the Quitclaim Deed containing the language
acceptable to BUYER and SELLER incorporating the appropriate terms and conditions
from the Trackage Rights Agreement and that certain deed between the Boston and
Maine Corporation and the SELLER dated December 24, 1976.

As soon as practicable after closing, BUYER shall record the Quitclaim Deed delivered

by SELLER in the jurisdiction(s) in which the Premises is located.

No Brokers

BUYER hereby represents and warrants that it has not dealt with any broker who is
entitled to a commission or fee in connection with the conveyance contemplated hereby,
and covenants to pay, hold harmless and indemnify SELLER from and against any and
all claims for any such commissions or fees. SELLER hereby represents and warrants
that it has not dealt with any broker or other entity who is entitted to a commission or fee
in connection with the conveyance contemplated hereby, and SELLER covenants to pay,
hold harmless and indemnify BUYER from and against any and all claims for any such
commissions or fees. The representations, warranties, and agreements contained in this
paragraph shall survive the delivery of the deed and/or any expiration or termination of

this agreement.

Condition of the Premises

SELLER hereby expressly disclaims any warranties of any nature, express or implied or
otherwise, except as expressly set forth herein. Except as is provided in this Section 11,
betow, BUYER hereby acknowledges that SELLER is selling and BUYER shall accept
the Premises in an “as is” condition and with “all faults” as of the Closing Date, including
environmental condifions, without any warranty or representation by, and without

recourse to, SELLER, its agents or representatives whatsoever relating to the Premises.
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BUYER further acknowledges and confirms that BUYER is not relying on any
representation or inducement which was or may have been made or implied by SELLER
or any other party acting on behalf of SELLER with respect to the Premises, including,
without limitation, the fitness of the Premises for any proposed use, the suitability of the
Premises for any particular purpose, or as to the ability of the BUYER to obfain any

necessary permits or approvals.

12 Post-Closing
After Closing, BUYER shall be responsible for:

(a) All Claims, except 1o the extent otherwise allocated by applicable provisions
of the Trackage Rights Agreement or caused by the gross negligence or willful
misconduct of SELLER, that arise out of, in respect 0, or in connection with, the
physical condition, safety, utility, adequacy, marketability, value, suitability or fitness of
the Premises conveyed to BUYER, or any portion thereof, or any defects therein,
including without limitation (and except as set forth above), Claims relating to (i) public
or private streets, bridges, underpasses or other crossings, (ii) the removal or remediation
of contaminating materials or substances, (iif) the demolition of structures or abatement
of nuisances, {iv) the flow or obsiruction of surface or subsurface waters, {v) the stability
of the soil on, above, over, or adjacent to the Premises, (vi) support for, or by, adjacent
property or the collapse of soil or other materiais or buildings onto adjacent property, and
(vii) the construction, repair, rehabilitation, alteration, maintenance, or use of the
Premises;

(b) Claims, except to the extent otherwise allocated by applicable provisions of
the Trackage Rights Agreement or caused by the gross negligence or willful misconduct
of SELLER, that are imposed by the regulations or orders of any regulatory or licensing
agency, or by agencies or governmental bodies responsible for preserving the public
health or safety, the environment, natural resources, wildlife, historic sites, vegetation,
public parks or forests or wetlands, other than those imposed prior to Closing and not
otherwise allocated according to this Agreement;

{¢) Claims, except to the extent oiherwise allocated by applicable provisions of
the Trackage Rights Agreement or caused by the gross negligence or willful misconduct
of SELLER, that are imposed by building or construction codes, or licensing, subdivision

or zoning requirements, including Claims relating to licensing, permits, notices, and fees,
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other than those imposed prior to Closing and not otherwise allocated according to this
Agreement; and

(d) Except to the extent otherwise atlocated by applicable provisions of the
Trackage Rights Agreement or caused by the gross negligence or willful misconduct of
SELLER, BUYER shall have the responsibility allocable by law to the owner of the
Premises with respect to all Claims arising out of personal injury to or the death of
persons or loss of, or damage to, property (including the property of the parties hereto)

occurring on or about the Premises after Closing.
Notwithstanding the foregoing, BUYER shall not be responsible for any Claims related
to the existence of, or the use by or occupancy of the Telecommunications Easement by

SELLER or any party claiming by, through or under SELLER.

13, Environmental Investigation

The BUYER, at BUYER’S expense, may complete a Phase One environmental
investigation of the Premises upon execution of this Agreement by BUYER. Such
investigation, if conducted, must be completed within ninety (90} days after BUYER’s
execution of this Agreement, BUYER shall waive its right to conduct or complete such
investigation if it is not completed within said time period. If requested by the SELLER
in writing and not otherwise, BUYER shall submit to the SELLER investigatory reports
obtained by the BUYER within one (1) week of SELLER’s written request. BUYER
hereby indemnifies and holds harmless SELLER and agrees to defend SELLER and
release and save SELLER harmless from and against any and all Nhabilities, losses,
damages, costs, expenses (including reasonable attorneys’ expenses and fees), causes of
action, suits, claims, demands or judgments of any nature whatsoever {collectively the
“Claims™) to the extent due to the actions of BUYER or its employees, contractors or
consultants  (“Buyer Personnel”) while on the Premises to perform an environmental
investigation permitted in this Section 13 or to the extent due to sickness of , injury to or
death of Buyer Personnel related to the condition (including the environmental condition)
of the Premises while Buyer Personnel were on the Premises to perform an
environmental investigation permitted in this Section 13, except and to the extent that the
Claims arose because of SELLER’s gross negligence or willful misconduct (it being
agreed that it shall not be “grossly negligent” for SELLER to allow access to the

Premises in its “As Is” condition). In the event that the Closing occurs. and not
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otherwise, BUYER shall be responsible for any voluntary or required remediation arising
as a result of BUYER's environmental investigations and performed prior to the Closing
Date. For clarification, any voluntary or required remediation performed afler Closing
shall also be done at BUYER's expense, without recourse to SELLER. Prior to
undertaking such Phase One investigation, and again prior to the Closing Date, BUYER
shall provide to SELLER reascnable evidence of BUYER’s ability and authority to

provide each of the indemnifications set forth in this Section.

Prior to entry on the Premises pursuant to this Section 13, BUYER (or its environmental
consultant) shall provide SELLER with a certificate or certificates of insurance covering
all days that BUYER and BUYER’s consultants and contractors will be on the Premises
before the Closing Date, evidencing the insurance of the activities permitted hereunder,
and BUYER’s covenant of indemnification hereinabove, with companies that are
reasonably acceptable to SELILLER as stated below, in which BUYER and others
hereinafter specified are additional insureds as their interests may appear and which

provides coverage as stated below.

{(a) Commercial General Liability Insurance

Insuring BUYER, SELLER, the Premises and ali activities allowed
hereunder as well as BUYER's indemnification obligations contained in
this Section 13 with minimum liability coverage for personal injury,
bodily injury and property damage with limits of not less than One
Million Dollars ($1,000,000.00) per cceurrence and Two Million Dollars
($2,000,000.00) in aggregate. Umbrella liability coverage with limits of
not less than Five Million Dollars ($5,000,000.00) covering ati work
performed must also be provided. Such insurance shall be writien on an
occurrence basis as opposed to a claims made basis. These policies shall

name SELLER as an additional insured.

(b) Automobile Liability Insurance

Automobile liability insurance shatl be provided by BUYER with limits of
not less than One Million Dollars (§1,000,000.00) covering all owned, non-

owned, hired, rented or leased vehicles of BUYER and its consultants and
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contractors that are used in the activities permitted hereunder. The policy

shall contain a waiver of subrogation clause in favor of SELLER,

{(c) Worker’s Compensation Insurance

Worker’s Compensation Insurance insuring all persons employed by
BUYER in connection with any work done on or about the Premises
with respect to which claims for death or bodily injury could be asserted
against the BUYER or the Premises with limits of liability of not less
than those required by Massachusetts General Laws Chapter 152, as
amended. The policy shali contain a waiver of subrogation clause in
favor of SELLER. Each of BUYER’s contractors and consultants shail

have similar policies covering their employees.

Leases, Licenses, Uses and Occupancies

SELLER shall yield-up full possession of the Premises on the Closing Date free and clear

of all tenants, parties in possession and/or occupants, except for those listed in the attached

Exhibit C. Notwithstanding the foregoing, BUYER shall have no claim against SELLER

with respect to any person, firm, corporation or other entity that has a non-material interest

in the Premises of which SELLER has no knowledge.

Beneficiaries,

Except as specifically otherwise provided herein, this Agreement is intended for
the sole benefit of the parties hereto. Nothing in this Agreement is intended to or
may be construed to give any person, firm, corporation, or other entity, other than
the parties hereto, any rights pursuant to any provision or term hereof, and all
provisions and terms of this Agreement are and shali be for the sole and exclusive

benefit of the parties to this Agreement.

Buver’s Default Damages

Once BUYER has executed this agreement, BUYER shall be in default for failure

to purchase the Premises if, for any reason other than failure of SELLER to
deliver title pursuant to Section 3 above or to fulfill its obligations set out in this

agreement, BUYER fails to purchase the Premises. If BUYER shall be in defaull

GSDOCS\2022802 .4 58




17.

18.

Bk: 47232 Pg: 179

for failure to purchase the Premises, SELLER’S remedy shall be to retain the
Deposit and, to the extent not covered by retention of the Depesition, an amount
equal to Seller’s costs of the appraisal and all other costs associated with the
process of preparing for the sale as described in Section 6 of the Trackage Rights
Agreement in full settlement any and all claims arising under, or in any way
related to, this agreemeﬁl and with no further recourse against Buver, either in law
or in equity. This Section 16 does not apply to any other damages SELLER may
have suffered as a result of BUYER’S default under Section 10 or 13 of this
agreement. Notwithstanding anything contained herein to the contrary, if BUYER
fails to fulfill any of its obligations set forth in this agreement (other than
BUYER's obligation to purchase the Premises as set forth in this agreement),
such failure shall in no event be a default hereunder unless SELLER has given
BUYER written notice of such failure and BUYER fails to remedy such failure

within ten {10) days of receiving such written notice.

Construction of Apreement

The contracting parties agree that this is a Massachusetts contract. It is mutually agreed
that any oral representation made by cither party prior to the signing of this agreement is

null and void.

Notices

Any notice or other communication in connection with this agreement shall be deemed
given when received or when delivered by messenger or overnight mail or upon
attempted delivery if delivery is not accepted. Such notices shall be in writing and shall
be deemed to have been properly given when deposited in registered or certified United
States mail, return receipt requested, addressed, as described in Paragraph | of this
agreement (except with respect to SELLER such notice shall be sent to the MBTA
Director of Real Estate at such address) or when delivered by messenger or overnight
mai! service to the correct addressee. In addition, a duplicate notice from BUYER shall
be sent in the same manner as the neotice to SELLER to SELLER'S
and a duplicate notice from

SELLER shall be sent in the same manner as the notice to BUYER and to BUYER’S
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representative, . Either party

may change the address(es) at which notices are to be received by notice given as set

forth above.

Authority of Signatory

If BUYER or SELLER executes this agreement by agent or representative, such agent or
representative hereby warrants and represents to SELLER or BUYER (as applicable) that
(s)he is authorized to execute, acknowledge, and deliver this agreement on behalf of such
party and to thereby bind such party to the same. This warranty shall survive the delivery

of the Deed.

Severability
If any term of this agreement or the application thereof to any person or circumstance

shall, at any time, or to any extent be deemed invalid or unenforceable, the remainder of
this agreement and the application of such term to persons or circumstances other than
those as to which it is held invalid or unenforceable shall not be affected, provided that

the benefits due to and burdens impased on either party are not thereby materially altered.

No Waiver

No delay or omission on the part of either party in exercising its rights under this
agreement shall constitute a waiver of such right or any other right under this agreement.
Also, no waiver of any such right on one occasion shall be construed as a waiver of it on

any other occasion.

Entire Agreement

This agreement and the Trackage Rights Agreement constitute the entire agreement
between the parties relating to the subject matter hereof, supersedes all prior oral or
wrilten offars, negotiations, agreements, understandings, and courses of deafing between
the parties relating to the subject matter hereof and is subject to no understandings,
conditions, or representations other than those expressly stated herein. This agreement
may only be modified or amended by a writing, signed by both parties, that specifically

states that it modifies or amends this agreement.

Assignment
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This agreement shall not be assigned except upon written consent of both parties, to be
granted or withheld in the sole discretion of each. If assigned, this agreement shall be

binding upon the parties hereto and their respective successors and assigns.

Survival of Terms

All representations (as meodified pursuant to the provisions hereof), warranties,
covenants, terms, conditions, stipulations, and provisions of this Agreement shall survive
Closing and be binding upon and inure to the benefit of and be enforceable by, the

Parties, and their successors and permitted assigns.

Apporfionments

(a) Real estate transfer taxes and sales or use taxes, if any, imposed by law
shall be borne and paid by BUYER. For the year during which the Closing occurs, rents,
income, and other revenues and expenses pertaining to the Premises that are the subject
of the Closing from leases, easements, licenses, permits, agreements, privileges, and
other documents, if any, the rights and obligations to which are fo be assigned by
SELLER and assumed by BUYER, as well as real property taxes and utility charges,
shall be apportioned between the parties as of the date of Closing, to the extent such
rents, income, revenues, expenses, taxes and charges are accruing both before and after
the date of Closing, regardless of the date assessed, paid or payable; provided, however,
that any real property taxes will be apportioned on a daily basis. Any installments ar
special taxes or assessments levied, due and unpaid on the Premises prior to Closing shall
be paid by SELLER. In respect to any payments made by or to either party, whether
before or after closing, appropriate remittances shall be made promptly to assure that
such items are apportioned as of the date of closing.

(b) At Closing, BUYER shall sign, and deliver to SELLER for mailing, a
notification letter in the form attached hereto as Appendix H, requesting all persons as
identified in said letter providing electric, gas, water, telephone or other utility services to
the Premises or any part thereof] to transfer such services and billing therefor to BUYER,
effective at Closing, and to issue a final bill to SELLER for such utility service. BUYER
shall refund to SELLER any payments previously made by SELLER for utility services

furnished or to be furnished after closing.
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(c) All recording costs and filing fees required to be paid with respect to

documents under this Agreement, and the cost of a survey, if one is required, shall be the

sole responsibility of BUYER.

(d) Each party hereto shall be entitled to avail itself of any exemption from

the payment of any taxes or fees that it may enjoy.

IN WITNESS WHEREQF, the said parties hereto set their hands and seals on the day and

year written below the party’s signature

SELLER

BUYER

PAN AM SOUTHERN LLC

MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY

By:

By:

[ts:

Its:

Date of Execution:

Date of Execution:

Approved as to Form

General Counsel
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EXHIBIT C
DIRECT COSTS BILLABLE

Controlling Party shall only be reimbursed for Direct Costs incurred in the provision of Force
Account Work. Direct Costs may be billed in five component categories: labor costs, specified
employee benefit costs, the cost of materials expended, contracted services, and other
identifiable and auditable costs. The estimated cost of each category must be identified on each
Force Account estimate submitted and shall be of sufficient detail for the Requesting Party to
review the appropriateness of the cost to the project. Requesting Party may reject any cost
submitted that does not appear appropriate or in compliance with the terms of this Agreement.

The five component categories for Direct Costs are described below:

1. Labor costs shall include the costs of salaries and wages earned by Controlling Party
Personnel directly engaged in providing Force Account Work, as well as vacation and
holiday pay for those Controlling Party Personnel. For Controlling Party Personnel! that are
engaged full-time in providing services under this Agreement, the Direct Costs for labor shall
include the costs of labor salaries and wages for overtime, if any, that is only incurred
directly for the provision of Force Account Work. The actual cost of vacation payment pay
of Controlling Party Personnel engaged in the authorized Force Account Work during the
period in which such services are being provided pursuant to this Agreement shall be
included as Direct Costs. Vacation pay, owed to such Controlling Party Personnel in the ycar
subsequent to the termination of this Agreement to the extent that such vacation pay was
accrued in relation to an authorized Force Account project during the Term of this
Agreement shall not be included as Direct Costs

2. Emplovee benefit costs shall include insurance for disability, sickness, health and
dental coverage, FELA and worker’s compensation, Railroad Retirement and
other employment taxes, as well as life insurance and travel insurance.

3. Material costs shall include the costs of all materials, whether issued from the
Agreement Services inventory (at Requesting Party’s system average price) or
purchased specifically for use in providing the authorized Force Account Work.
In the event that PAS is the Controlling Party, PAS shall have the option to
request that the MBTA and/or the Requesting Party acquire the materials at no
cost to PAS.

4. Contracted services shall include payments to third parties selected as set out
below for provision of goods or services required for the authorized Force
Account Work. Equipment rental or leasing shall not be reimbursed as a Direct
Cost when Requesting Party equipment was available.

(a) For goods and services with a total estimated value of less than $2,500,
Contrelling Party shall procure such goods and services as it szes fit.
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(b) For goods and services with a total estimated value of between $2,500 and
$25,000, Controlling Party shall obtain telephone or fax price quotes from
multiple vendors.

(c) For goods and services with a total estimated value of more than $25,000,
Controlling Party shall conduct a formal competitive bid process.

Other costs shall include expenses necessary to effectively provide the Force
Account Work. Examples of such costs are:

Office Supplies & Equipment

Printing & Photography

Service Disruption Expenses, including Alternate Transportation

Per Diem Payments in Lieu of Travel Expense

Equinment Costs shall include the actual cost of equipment at the applicable Blue
Book rate for all such equipment used in a project.

Salvage Costs In the event that PAS elects to retain salvage from a project, the
cost of that salvage retention shall not be a billable cost, nor shall PAS be required
to credit the cost of the project for the value of such salvage retained.
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Exhibit D

Freight Main Line

Stoney Brook CPF312 to CPF-WL FRA Class | (freight)

Fitchburg Main Line Mile Post 49.4 to Mile Post 336 FRA Class !l (freight)

W. N. & P - Worcester Branch

Weorcester Main CPF-AY to Harvard {mp25.7) FRA Class | (freight

GSDOCS\2022802.4
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FIRST AMENDMENT TO 2011 TRACKAGE RIGHTS AGREEMENT
BY AND AMONG
THE MASSACHUSETTS BAY TRANSPORTATION AUTHORITY AND
PAN AM SOUTHERN LLC

This First Amendment (the “Amendment”) to the 2011 Trackage Rights Agreement dated
as of January 10, 2011 (the “Agreement”) is made and entered into on October 3,1_, 2014 by the
Massachusetts Bay Transportation Authority (“MBTA"), a body politic and corporate and a
political subdivision of the Commonwealth of Massachusetts, established under the provisions of
Massachusetts General Laws, Chapter 161A, as amended, and with a principal place of business
at 10 Park Plaza, Boston, Massachusetts 02116, and Pan Am Southern LLC, a Delaware limited
liability company (“PAS") (the MBTA and PAS collectively, the “Parties”), in order to
memorialize the agreement of the Parties in connection with the amendment of the Agreement.

Any capitalized terms used but not defined herein shall have the meanings set forth in the
Agreement.

WHEREAS, Section 22(q) of the Agreement provides that the Parties may amend the
Agreement by written agreement from time to time during its term, and the Parties desire to
amend the Agreement as set forth in this Amendment;

NOW THEREFORE, in consideration of the terms, conditions, and mutual promises set
forth in the Agreement and this Amendment, the Parties hereby agree as follows:

The Agreement is hereby amended as follows:

1 In Section 1, the definition of “PAS Freight Rail Properties” is hereby deleted and
replaced with the following;:

““PAS Freight Rail Properties” shall mean Level 1 Rail Properties and
Level 2 Rail Properties. The PAS Freight Rail Properties shall mean the
real property owned by PAS described on Exhibit A hereto and shown on
the valuation plans attached as part of such Exhibit A, with the exception
of the areas marked with cross-hatching on such valuation plans, provided,
however, that the definition of PAS Freight Rail Properties shall include,
be modified by, and be subject to the handwritten notes on such valuation
plans signed by representatives of both PAS and the MBTA. For the sake
of clarity, property acquired by PAS subsequent to the Effective Date is
not included in the PAS Freight Rail Properties.”

2 In Section 2, the following phrase is hereby deleted: *, with the exception of the
Worcester Main Line property described on Exhibit A, which shall be considered
a PAS Freight Rail Property but not a Level 1 Rail Property or a Level 2 Rail

Property”.
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3. In Section 7.1, the following phrase is hereby deleted: “(or, in the case of the
Worcester Main Line property described on Exhibit A, a PAS Freight Rail
Property)”.

4, The first page of Exhibit A of the Agreement is hereby replaced with the
document attached to this Amendment as Exhibit A.

The 2011 Trackage Rights Agreement amended by this Amendment is recorded in the
Middlesex South District Registry of Deeds in Book 56429, Page 248; the Worcester District
Registry of Deeds in Book 47232, Page 120; and the Worcester North District Registry of Deeds
in Book 7383, Page 181.

[Signatures on following page.]

o3
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IN WITNESS WHEREOF, the MBTA and PAR have executed this First Amendment to
the 2011 Trackage Rights Agreement on the date above first written.

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
» Bl e O

Beverly A. Scott, Ph.D
General Manager and Rail & Transit Administrator

Approved as to Form:

By: e Scatl Pood Date: _10/20] 14
Paige Sebtt Reed
General Counsel, MassDOT and MBTA

PAN AM SOUTHERN

By:
Name:
Title:

gsdoes\2027446 4
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COMMONWEALTH OF MASSACHUSETTS, COUNTY OF gu%\h , S8

o
On this il_)_ day of October, 2014, personally appeared before me the above-named

D TResse .a: Speett _, an authorized signatory of the Massachusetts Bay Transportation

Authority, proved to me through satisfactory evidence of identification, which was

M‘Aﬁd@'— to be the person whose name is signed on the preceding instrument

end acknowledged that hé/she signed it voluntarily for its stated purpose as an authorized

signatory of such entity and as the free act and deed of said entity.

Name: Eileey, Frizge ratd m'rrﬁ!s: ;
Notary Public 2&»&%‘»‘*&”

My Commission Expires: Sfaa frs

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF 98,

On this ____ day of October, 2014, personally appeared before me the above-named

, an authonized signatory of Springfield Terminal Railway Company,
proved to me through satisfactory evidence of identification, which was

, to be the person whose name is signed on the preceding instrument
and acknowledged that he/she signed it voluntarily for its stated purpose as an authorized
signatory of such entity and as the free act and deed of said entity.

Name:
Notary Public

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF . 85.:

On this ___ day of October, 2014, personally appeared before me the above-named

. an authorized signatory of Boston and Maine Corporation, proved to
me through satisfactory evidence of identification, which was ,tobe
the person whose name is signed on the preceding instrument and acknowledged that he/she
signed it voluntarily for its stated purpose as an authorized signatory of such entity and as the
free act and deed of said entity.

Name:
Notary Public

g3doci\2027446.3
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IN WITNESS WHEREOF, the MBTA and PAR have executed this First Amendment to
the 2011 Trackage Rights Agreement on the date above first written.

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
By: Date:

Beverly A. Scott, Ph.D
General Manager and Rail & Transit Administrator

Approved as to Form:

By: Date:
Paige Scott Reed
General Counsel, MassDOT and MBTA

PAN AM SOUTHERN

Name: PPurp A- Fvk

Title: ffo-b.dn..v-f'
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COMMONWEALTH OF MASSACHUSETTS, COUNTY OF + 88,

On this ___ day of October, 2014, personally appeared before me the above-named

, an authorized signatory of the Massachusetts Bay Transportation
Authority, proved to me through satisfactory evidence of identification, which was
, 1o be the person whose name is signed on the preceding instrument
and acknowledged that he/she signed it voluntarily for its stated purpose as an authorized
signatory of such entity and as the free act and deed of said entity.

Name:
Notary Public
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS, COUNTY OF_Mdd lp<gx. , ss.:

On this !3' day of October, 2014, personally appeared before me the above-named
; A » an authorized signatory of Pan Am Southern, proved to me through

satisfactory evidence of identification, which was P@ml_‘gmulﬁﬁi_, to be the person
whose name is signed on the preceding instrument ‘and acknowledged that he/she signed it

voluntarily for its stated purpose as an authorized signatory of such entity and as the free act and

deed of said entity.
Name: WW
Notary Pdblic

Ty,
Apy o,
Wy
£,

\\\\\“"“
e ol'..-.
2N g ,-—I

By
PA

4% 07‘

%

v W
"’”ﬂll%:lllll\\““
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EXHIBIT A
RAIL CATEGORY OF
PROPERTY RAIL PROPERTY
FROM TO (SEE SECTION 2)
MBTA owned property PAS MP-336 in Level 1 Rail Properties
1. Wachusett West of Water Street Westminster. (MBTA-B-
Station Service | overhead bridge in 56)
Fitchburg with an

approximate mileage
MBTA-MP-49.5 — PAS-
MP-329,55

V.S. 36.1 -Map 49— Eng
Sta-2619+12.46

V.S.40.1 - Map 7 - Eng
Sta 2956+30.1

Between the MBTA A railroad station location | Level 1 Rail Properties
.| owned property at the known es HARVARD at .
2. Mm railroad location known as | approximate mileage PAS | o\ Thereisno
Line Service | CPF.AY (MBTA-MP- |/ PAR mileage 25.70 in ;’;"5““?‘: “;;"::"“"
36.07 PAS-MP-316.07)in | Harvard, MA where the HRET. SRR liyer
Ayer at the approximate railroad’s main line (Ayer Intermodal) — It
mileage via both the cast | continues onto Pan AM | would be necessary to
(MBTA 35.9 PAS-315.9) | Railways owned and establish an acceptable
and west legs of the Wye | controlled Worcester Route through the Yard -
(MBTA- MP-36.22 - Main Line. Exsmple: HOLD POINT
Bas-NP-31622 (fence) + 15 feet 1o the
V.S. 6—Map 29 - Eng. first track THEN 13 foot
Sta. 1483+05 V.S. 6 -Map 26 — Eng. track center THEN 15 feet
Sta. 1341450 to FAR HOLD POINT -
TOTAL DISTANCE
MIGHT BE 45 feet in
width- TWO limiting
locations impacting this
alignment on EAST end
of yard
3, Stonev Brook CPF-WL (MBTA-MP- CP-F-312 (PAR./PAS Level 1 Rail Properties
33,72 -PAS-MP-313.77) | MP-311.97)
V.S. 16 —Map 3- Eng. V.S. 16 Map 3 Eng. Sta.
Sta. 122+24.75 226430
=5-
padocs\ 2027446 3

ATTEST: WORC. Anthony J. Vigliotti, Register




CERTIFICATE OF SERVICE
I hereby certify that I have caused this Letter in Docket No. FD-36472, CSX Corporation
and CSX Transportation, Inc.—Control and Merger—Pan Am Systems, Inc., Pan Am Railways,
Inc., Boston and Maine Corporation, Maine Central Railroad Company, Northern Railroad, Pan
Am Southern LLC, Portland Terminal Company, Springfield Terminal Railway Company, Stony
Brook Railroad Company, and Vermont & Massachusetts Railroad Company, to be served

electronically or by first class mail, postage pre-paid, on all parties of record in this proceeding.

/s/ Sally Mordi

Sally Mordi
Attorney for CSX Corporation and
CSX Transportation, Inc.

October 25, 2021





