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REPLY ARGUMENT AND EVIDENCE OF THE LLCs 

 
 The LLCs1 respectfully submit the following reply argument and evidence 

pursuant to the decision of the Surface Transportation Board (“STB” or “Board”) served 

in the above-captioned proceedings on May 19, 2021 (“Decision”).   

I. 
PREFACE AND SUMMARY 

 
 The Board’s May 19 Decision sought argument and evidence on the 

applicability of Section 110(k) of the National Historic Preservation Act (“NHPA”), 54 

U.S.C. § 306113, to the notice of exemption for Consolidated Rail Corporation 

 
1 The LLCs consist of 212 Marin Boulevard, LLC; 247 Manila Avenue, LLC; 280 

Erie Street, LLC; 317 Jersey Avenue, LLC; 354 Cole Street, LLC; 389 Monmouth Street, 
LLC; 415 Brunswick Street, LLC; and 446 Newark Avenue, LLC. 
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(“Conrail”) to abandon an approximately 1.36 mile portion of a rail line known as the 

Harsimus Branch, located in Jersey City, New Jersey (“City” or “Jersey City”).   

 The LLCs’ opening argument and evidence demonstrated that the STB’s 

act of approving an abandonment exemption petition does not trigger application of 

Section 110(k), and accordingly, Section 110(k) is inapplicable to this proceeding as a 

matter of law.  The LLCs also demonstrated that, even if Section 110(k) were somehow 

deemed applicable, the Sixth Street Embankment (“Embankment”) was not considered a 

historic property under the governing rules of NHPA, i.e., listed or considered eligible for 

the National Register of Historic Places (“National Register”), until 1999.  Further, with 

respect to Section 106 of NHPA, no part of the Embankment or any other historic 

property has ever been damaged or destroyed in any way by the LLCs following the 

LLCs purchase of the property fifteen years ago, either intentionally or purposely, and 

certainly not with any intent to evade Section 106 review.  The LLCs also showed that 

Conrail did not engage in any anticipatory demolition of historic property before or after 

the sale to the LLCs.  Accordingly, no violation of Section 110(k) has occurred by any 

reasonable, recognized, and objective measure of review.   

 The opening argument and evidence that Conrail submitted further 

demonstrates that it did not engage in anticipatory demolition before or after the sale to 

the LLCs’ either intentionally or purposely, or with any intent to evade Section 106 

review in violation of Section 110(k). 



 

-3- 

 Jersey City, the Pennsylvania Railroad Harsimus Stem Embankment 

Preservation Coalition, and the Rails to Trails Conservancy (collectively, “City Parties”) 

also submitted opening argument and evidence.  The City Parties contend that Conrail 

and/or the LLCs intentionally destroyed or irreparably harmed historic properties.  

However, they largely refrain from alleging that Conrail or the LLCs engaged in any 

actual physical harm to or destruction of any historic property.  Their claim is instead that 

“Conrail knowingly (intentionally) engaged in an unlawful de facto abandonment” of the 

Harsimus Branch by selling the underlying real estate to the LLCs in 1995, without first 

obtaining abandonment approval of the rail line.  The City Parties claim that this alleged 

“unlawful de facto abandonment” amounts to a specific intent to evade Section 106 

review and harm historic resources in furtherance of property development in violation of 

Section 110(k).  

 The City Parties claim that Conrail’s contention at the time that the line 

constituted spur or side tracks under 49 U.S.C. § 10906, for which no abandonment 

approval or review under Section 106 was required, was just a ruse, as “Conrail acted 

with knowledge of line status and with animus to historic regulation.”  They argue further 

the intent to develop property, even in a manner that envisages preservation, somehow 

violates Section 110(k), and that the only remedy is for the Board to void the underlying 

deeds and force the sale of the property to Jersey City for the City’s own use or possible 

further sale and development. 
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 A number of local associations, entities, and individuals2 also filed opening 

letters, apparently at the behest of the City Parties, as they largely defer to the City 

Parties’ evidence and argument, but providing no supplemental evidence of their own of 

any actual intentional destruction of historic assets in violation of Section 110(k).  

Nonetheless, these entities appear to share the LLCs’ intent for responsible preservation 

of the Embankment. 

  In sum, there is no meaningful evidence that any historic property 

underlying the Harsimus Branch has been destroyed, irreparably harmed, altered, or 

effected in any way by Conrail or the LLCs, much less with any intent to circumvent 

Section 106 review.  No one provides any credible facts that the Embankment itself or 

any other historic resource eligible for listing in the National Register has been harmed.  

Instead, as the LLCs’ opening evidence explained, the City Parties have begrudgingly 

confessed that the track and bridge structures that the City and Conrail removed shortly 

after the line was taken out of service almost three decades ago for public safety purposes 

were not historic or even eligible for National Register listing in the first place, and that 

they are not protesting anticipatory demolition of the line structures.  A few local 

association parties seek to contend differently, but they provide no support for their 

 
2 These include the Village Neighborhood Association; Bergen Arches 

Preservation Coalition; Jersey City Parks Coalition; Van Vorst Park Association; Jersey 
City Landmarks Conservancy; The Friends of Liberty State Park; NY/NJ Baykeeper; 
Historic Paulus Hook Association; and Hamilton Park Neighborhood Association.   
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general allegations, and they further assert that “if anything said here conflicts with City 

et al.’s positions, we defer to City et al.”  See, e.g. Jersey City & Harsimus Cemetery 

Comments at 2. 

 Since they have no coherent claim of either significant harm to protected 

property or the requisite intent to violate Section 110(k) by Conrail or the LLCs, the City 

Parties and their supporting allies are forced to concoct a novel straw man argument, that 

Conrail schemed to violate Section 110(k) by engaging in an “illegal de facto 

abandonment” of the line. 

 The City Parties base this claim on their familiar refrain that Conrail 

abandoned the Harsimus Branch illegally, without prior agency approval.  However, as 

even the City Parties’ have verified previously, there can be no such “illegal, de facto 

abandonment” of a line as a matter of law.  Instead, except with rare exceptions not 

applicable here, abandonment can occur only following Board approval, normally 

through an abandonment exemption proceeding, and only after the Section 106 review is 

completed – even for lines such as the Harsimus Branch that have been out of service for 

decades.  Contrail has pursued the abandonment process before the Board in AB 167 

(Sub-No. 1189X), et al. for the last thirteen years and has not evaded Board approval. 

 After the LLCs made their good faith purchase and the protracted litigation 

that followed, the parties stipulated that that the property was encumbered by a common 

carrier rail line, for which Board abandonment authority was required.  In 2006, when the 
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Board’s declaratory order proceeding in Finance Docket No. 34818 commenced, and 

seven years before the litigation over the status of the Harsimus Branch concluded, the 

LLCs and Conrail voluntarily initiated and pledged not to disturb the Embankment and 

have not disturbed the Embankment or any other structures or property at any time since.  

Conrail and the LLCs have actively and cooperatively participated in the proceeding and 

the Section 106 review process ever since.  The Section 106 review in these proceedings 

is the most comprehensive and thorough review of its kind ever undertaken by the STB.  

Recognizing that the Section 106 consultation has no further purpose and must be 

terminated, the City Parties have embarked on a frivolous and nonproductive effort to 

delay abandonment authorization, despite the continued commitment of the LLCs and the 

developer to implement a historically sensitive project that could not be achieved through 

Section 106. 

 In the end, the City Parties’ Section 110(k) allegations are based on an 

alleged intent by Conrail to destroy historic properties to obtain real estate value.  

However, the record reveals no evidence of any such intent.  Even if the City Parties 

could establish intent, physical destruction is essential to constitute a violation of Section 

110(k) as a matter of law.   

 The violations the City Parties assert, and the self-serving remedies that 

they seek, continue to be wholly unwarranted and inappropriate, have no basis in Section 

106 or Section 110(k), and are contrary to the public interest.  At the end of the day, the 
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City Parties are seeking a “do over” of the multiple times Jersey City passed on the 

opportunity to purchase the property underlying the Harsimus Branch.  The LLCs 

ultimately purchased the property lawfully and in good faith through a fair and open 

bidding process, in which the City and other members of the public were invited to 

participate, but declined.  Ultimately, the City Parties and their allies are improperly 

invoking Board processes to exercise the equivalent of eminent domain, but without any 

compensation. 

 Meanwhile, the LLCs remain committed to a voluntary mitigation plan 

centered on preservation, open spaces, and a linear park and trail of unsurpassed 

excellence.  Ironically, the City Parties and the local neighborhood associations and 

residents are requesting the very same mitigation.   

 As the LLCs emphasized on opening, the LLC’s comprehensive plan for 

responsible redevelopment of property that suffers from urban blight and deterioration far 

exceeds the usual conditions for Section 106 NHPA mitigation achievable under the 

Board’s limited jurisdiction.  The proposal for responsible redevelopment of the 

Embankment in furtherance of preservation goals should be encouraged and promoted, 

not denounced or delayed.  As such, the LLCs continue to respectfully request the 

Board’s assistance in promptly resolving the Section 110(k) issue, completing its Section 

106 review, and issuing a final decision expeditiously in this prolonged proceeding.  
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II. 
ARGUMENT 

 
 A. No Party Has Established that Section 110(k) Applies to Conrail’s  

Abandonment Exemption Petition 
 
  The LLCs’ opening evidence explained that Conrail’s abandonment 

exemption petition does not entail a request for any loan, loan guarantee, a permit, or 

license, and that Conrail is not seeking any grant or financial assistance or expenditure of 

funds that could potentially cause Section 110(k) to apply.  LLCs Op. at 21-23. 

  On opening, no other party addressed the threshold question that Section 

110(k) even applies to this proceeding, let alone challenges or disputes the fact that 

Section 110(k) is inapplicable as a matter of law.  Again, while Section 106 extends to 

rail line abandonments, the reach of Section 110(k) is narrower.  Section 106 applies to 

“undertakings” (36 C.F.R. pt. 800), which the Board has construed to apply to 

abandonment approvals.  In contrast, Section 110(k) applies to a “grant [of] a loan, loan 

guarantee, permit, license, or other assistance to an applicant.”  A petition for 

abandonment authority is not a grant of a loan, permit, or license, especially inasmuch as 

the courts have construed agency “assistance” to require “agency ‘assistance’ to 

approving the expenditure of funds.”  Lee v. Thornburgh, 877 F.2d 1053, 1057 (D.C. Cir. 

1989); accord Brewery Dist. Soc’y v. FHWA, 996 F. Supp. 750, 755 (S.D. Ohio 1998); 

see also 36 C.F.R. § 800.9(c).  Because approval of an abandonment exemption petition 
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does not trigger application of Section 110(k), Section 110(k) simply does not apply in 

this instance. 

 B. Even if it Somehow Applies, No Party Has Established a  
  Section 110(k) Violation 
 
  In the event that the Board finds that Section 110(k) is applicable to this 

proceeding (which it should not), the LLCs established on opening that there is no factual 

basis whatsoever for finding that there has been a Section 110(k) violation.  LLCs Op. at 

23-41. 

  The letter from the Advisory Council on Historic Preservation (“ACHP”) to 

the STB’s Office of Environmental Analysis (“OEA”) dated June 15, 2021 (“ACHP June 

15 Letter”), presented the following two-part substantive standard for determining a 

Section 110(k) violation: 

[T]he STB should carefully review the timeline of the 
applicant’s actions and consider whether:  (1) an intentional 
significant adverse effect to a historic property occurred as a 
result of the applicant’s actions, and (2) in carrying out that 
action, there is evidence of the applicant’s intent to avoid a 
Section 106 review.  Note that “significant adverse effect” is 
a higher threshold than the standard “adverse effect” provided 
for in 36 CFR § 800.5.  However, this does not mean that a 
property must be completely demolished or destroyed.  The 
effects must alter, directly or indirectly, one or more of the 
characteristics of the historic property that qualify it for 
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inclusion in the National Register of Historic Places in a 
manner that would significantly diminish its integrity. 
 

Id. at 1. 

  The LLCs demonstrated on opening that the applicable timeline of 

Conrail’s pertinent actions with respect to the Harsimus Branch shows no evidence of 

record reflecting any actions of Conrail (or the LLCs) on a historic property, let alone 

significant adverse effect, and no credible evidence that Conrail (or the LLCs) intended to 

avoid Section 106 review in carrying out any possible such actions.  Both prongs must be 

met to establish a Section 110(k) violation.  Neither has been met or even credibly 

alleged in this proceeding. 

  1. There is No Credible Evidence that Conrail or the LLCs    
   Destroyed Historic Property 
 
  The LLCs’ opening presentation established that the Embankment was not 

a historic property when the plate girder bridges that connected the sections of the 

Embankment were removed at the request, urging, and participation of Jersey City in the 

mid-1990s, and the Embankment was not determined to be eligible for listing on the 

Historic Register until 1999.  Even then, only the ashlar block walls were included in the 

eligibility determination.  The LLCs also showed that the removed track, associated 

structures, and bridges were never considered historically significant, and were not and 

could not be designated historic properties when they were removed.  LLCs Op. at 8-11, 

26-29.  The City Parties have complained about the removal of these structures, and some 
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neighborhood association parties still allege that the structures were protected and their 

removal constitutes a violation of Section 110(k),3 even as they defer to the City Parties’ 

conflicting positions.  Ultimately, faced with these uncontroverted facts, the City Parties 

and associated allies ultimately have been compelled in this proceeding to admit that such 

removal actions provide no evidence of or basis for any Section 110(k) violation.  As the 

City Parties candidly stated more than a decade ago: 

All the evidence on which SEA relies in the 1980’s or 1990’s 
is irrelevant.  Prior to 2000, no structure on this part of the 
Harsimus Embankment had been determined to be eligible for 
the National Register.  As a result, City and RTC are not 
protesting anticipatory demolition of bridges or rail at that 
time.  (Indeed, there is nothing that indicates any of the 
removed structures which SEA mentions were in fact eligible 
for National Register listing in the first place.) 

 
 City Parties Apr. 9, 2009 filing on the Environmental Assessment at 22.   

  Nonetheless, City Parties’ opening evidence alleges that “[i]n further 

evidence of his destructive intent, the developer demolished an historic stanchion even as 

the City et al. were approaching this Board for relief.”  City Parties Op. at 30.  As 

explained by the LLCs on opening, even if a stanchion was removed, none of the 

stanchions that remained on the at-grade parcels were determined to have historic 

 
3 E.g., Friends of Liberty State Park Op. at 2 (alleging that Conrail “destroy[ed] 

historic assets”); Hamilton Park Neighborhood Association Op. at 2 (alleging that Conrail 
engaged in the “dismantling of rail structures”); Historic Paulus Hook Association Op. at 
1-2 (alleging that Conrail “destroyed historic features of this former main line” and 
“demolished potentially historic structures”); NY/NJ Baykeeper  at 1 (alleging that 
Conrail engaged in “demolishing potentially historic structures”). 
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significance or had been designated as eligible for listing on the National Register at the 

time.  Accordingly, they were not historic properties protected by the NHPA.  LLCs Op. 

at 28.  In fact, the very testimony of the Special Counsel for the City of Jersey City 

Historic Preservation Commission that the City Parties rely on for their assertion of a 

destruction to a historic structure actually contradicts the City Parties assertion, by 

admitting and verifying that “[t]hese pier structures are not protected by historic 

landmark designation.”  See City Parties Op. App. at 199.  Astonishingly, the City Parties 

legal assertions are directly refuted and disproved by their own witness.  In addition, 

there is no evidence of any citations made under the historic protections of City Code 

Chapter 345, Land Development Ordinance § 345-30A, as the LLCs addressed in their 

opening argument.  LLCs Op. at 28-30.  

  The claims by City Parties and the local associations that Conrail or the 

LLCs destroyed historically-protected property simply have no factual basis, and in fact 

are knowingly frivolous and not made in good faith.  The facts and the City Parties’ prior 

admissions and own witnesses demonstrate that no historic property underlying the 

Harsimus Branch has been destroyed, irreparably harmed, altered, or effected in any way 

by Conrail or the LLCs.  As the ACHP June 15 Letter states, “the effects must alter, 

directly or indirectly, one or more of the characteristics of the historic property that 

qualify it for inclusion in the National Register of Historic Places in a manner that would 

significantly diminish its integrity.”  No such effects can be shown in this case, and the 
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City Parties do not even attempt to make such a showing.  As such, there can simply be 

no “significant adverse effects” under Section 110(k) that destroy or irreparably harm a 

historic property or that “alter, directly or indirectly, one or more of the characteristics of 

the historic property that qualify it for inclusion in the National Register of Historic 

Places in a manner that would significantly diminish its integrity.”   

  2. There is No Credible Evidence that Conrail or the LLCs Had   
   Any Intent to Destroy Historic Property 
 
  As shown above, there is no indication that Conrail or the LLCs destroyed 

any property listed or designated as eligible for listing in the National Register and thus 

protected by NHPA.  The comprehensive survey of historic resources in the City does not 

even mention any part of the Embankment as being of historic significance (LLCs Op. at 

8-11), although it was declared eligible for the National Register in 1999.  Accordingly, 

the Board need not even evaluate whether, in carrying out such an action, Conrail 

intended to avoid a Section 106 review under the second prong of the Section 110(k) test 

suggested in the ACHP June 15 Letter.  As referenced, both prongs must be met, and 

neither is met here. 

  As the ACHP June 15 letter states, historic property must be “destroyed or 

irreparably harmed with the express purpose of circumventing or preordaining the 

outcome of [S]ection 106 review” for any violation to occur.  Even if the Board does 

examine intent, as the LLCs demonstrated on opening, Conrail has in no way avoided a 
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Section 106 review, let alone with “the specific intent to significantly adversely affect a 

historic property to which the grant would relate” as required under Section 110(k).   

  Even assuming some prohibited destruction could be found, there is no 

evidence of any specific intent to evade or preordain the outcome of a Section 106 

review.  Long before the parties stipulated that the Harsimus Branch is a common carrier 

rail line requiring STB abandonment approval, Conrail filed its abandonment exemption 

petition, and has since complied and cooperated with every aspect of the STB’s extensive 

and intensive Section 106 review process conducted over the past decade. 

  As the LLCs have explained (Op. at 26-27), OEA itself reviewed the 

evidence and correctly determined that there has been no violation of the NHPA Section 

110(k) anticipatory demolition prohibition because there was no intent by Conrail to 

harm historic resources: 

Parties . . . have not demonstrated any intent on Conrail’s 
part to harm historic sites or structures.  It was the City itself, 
starting in 1984, that asked Conrail to make available for 
redevelopment underutilized railroad property and trackage, 
and specifically urged Conrail to remove the Embankment.  
  

Environmental Assessment (STB served Mar. 23, 2009) at 14 (emphasis added).  The 

City Parties have provided no basis for overturning OEA’s sound decision. 

  Conrail’s opening argument and evidence thoroughly reviewed the record 

of the allegations that it intended to avoid Section 106, and established and confirmed 
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that it did not act with the intent to avoid Section 106 requirements or to adversely affect 

a historic property.  The LLCs fully concur with this evidence.   

  The declaratory order decision that the Board served in Finance Docket No. 

34818 on August 8, 2007 considered Conrail’s belief that the Harsimus Branch was 

ancillary spur track acquired out of the Penn Central Transportation Company bankruptcy 

and through the Final System Plan of the United States Railway Association in 1976, and 

thus excepted from STB entry and exit regulation under 49 U.S.C. § 10906.  The Board’s 

decision found that the track actually constituted a common carrier line and required 

appropriate abandonment authority.  Two years later, the D.C. Circuit determined that the 

Board lacked jurisdiction to determine the status of the line under the 3R Act, which 

authorized the Special Court, and later the United States District Court for the District of 

Columbia, to interpret orders conveying properties of bankrupt carriers to Conrail, and 

vacated the Board’s August 8, 2007 decision.  Consolidated Rail Corp. v. STB, 571 F.3d 

13 (D.C. Cir. 2009).  Ultimately, the LLCs and the City of Jersey City entered a joint 

stipulation that the Harsimus Branch constituted a common carrier line requiring 

abandonment authority, which was granted by the District Court.  City of Jersey City, et 

al. v. Consolidated Rail Corp. et al., 968 F. Supp. 2d 302, 307-08 (D.D.C. Sept. 30, 

2013).    

  The Board never found any intent to evade or violate Section 106 in its 

review of the facts after an 18-month declaratory order proceeding that culminated in the 
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decision served August 8, 2007 in Finance Docket No. 34818.  No court found such 

intent in the following six years of appeals and court proceedings.  While the City Parties 

desire to reopen and reconsider those decisions, there is no legitimate or even colorable 

basis for doing so.   

  The City Parties further allege that sufficient intent can be found because 

Conrail assisted the LLCs through a “secret” agreement to help with local permits, and 

that the LLCs had malicious intent to demolish the Embankment or to donate the 

Embankment stones to the City of Hoboken for flood protection.  City Parties Op. at 26-

30.  The LLCs fully addressed these assertions on opening.  LLCs Op. at 29-31.  The 

LLCs’ applications for Certificates of Appropriateness filed with the Jersey City 

Preservation Commission in 2007, and Conrail’s joinder and consent to application for 

relief, in no way constitute anticipatory demolition in violation of Section 110(k).  The 

mere filing of such applications, in compliance with Jersey City Land Development 

Ordinance requirements, cannot possibly constitute an anticipatory demolition of historic 

properties under Section 110(k).  Additionally, the LLCs proposed several alternatives 

for redevelopment of the Embankment, similar to those presented by the current contract 

purchaser with minimal modification to the walls, but these applications were still met 

with denial.  Applications that were never granted, and that have not led to any physical 

actions, cannot possibly amount to violations under Section 110(k).   
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  As further explained by the LLCs on opening, despite the painstaking 

historic resources survey in 1986 that does not identify any historic significance of the 

Embankment, the six sections of the Embankment are now designated as a Jersey City 

Municipal Landmark under City Code Chapter 345, Land Development Ordinance § 345-

30.  LLCs Op. at 8-11, 29-30.  Under the Ordinance, a property owner seeking to 

develop, construct, alter, or rehabilitate such a Landmark must first secure a Certificate of 

No Effect, a Certificate of Appropriateness, or appropriate waiver, before work 

commences.  Additionally, demolition and development of the Embankment cannot begin 

until compliance with municipal landmark restrictions that the City has placed on the 

Embankment properties are approved at the local level, and additional land use plans and 

local permitting are secured, depending on the final plans and proposals approved by the 

City.  Id. at 29-31. 

  Neither the LLCs nor, to the best of the LLCs’ knowledge, Conrail, have 

been cited for or otherwise found in violation of any Jersey City Land Development 

Ordinance requirements or local permitting with respect to the Embankment, including 

the historic preservation portions of the Ordinance.  All historic property remains intact, 

without any destruction or harm by Conrail and the LLCs, and no party credibly alleges 

otherwise.  Additionally, as stated, Conrail and the LLCs have pledged not to disturb the 

Embankment and will not disturb the Embankment at any time during the STB 

abandonment review proceeding, including its Section 106 review, and they have not 
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done so.  The efforts of the LLCs and Conrail to proceed in compliance with Jersey 

City’s own requirements cannot possibly constitute a Section 110(k) violation.   

  3. Conrail Did Not Engage in An “Illegal De facto Abandonment”  
   Or Otherwise Purposely Intend to Evade Section 106 in A  
   Manner Constituting A Section 110(k) Violation 
 
  As the LLCs discussed on opening, the City Parties have previously argued 

that Conrail’s sale of some of the property underlying the Harsimus Branch to the LLCs 

in 2005 somehow constitutes “anticipatory demolition” within the meaning of Section 

110(k), allegedly because Conrail and the LLCs purposely attempted to avoid STB 

abandonment review, which would constitute an “undertaking” triggering the Section 106 

review process.  LLCs Op. at 32.  However, as the LLCs have explained, no party has 

pointed to any credible evidence that Conrail or the LLCs ever took any action to engage 

in any “anticipatory demolition” within the meaning of Section 110(k), let alone with the 

intent to evade Section 106 review.  Id. at 33. 

  The LLCs explained on opening that they had every reason to believe they 

were purchasing property free and clear, unencumbered by a common carrier rail line, 

and not until after the closing was there any suggestion that the line might actually 

constitute a common carrier line, for which abandonment would require prior Board 

approval.  Id. at 32.  Following litigation, the parties’ stipulation and decision of the 

Special Court provide that:  (1) Conrail has a constructive regulatory easement over the 
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Embankment until it obtains the necessary abandonment authority, and (2) abandonment 

authority is required in order for Conrail to abandon the Harsimus Branch.  Id. at 33.  

  The City Parties’ Opening Evidence recasts its “anticipatory demolition” 

arguments to now allege that Conrail somehow engaged in an “unlawful” or an “illegal” 

“de facto abandonment” of the Harsimus Branch by intentionally selling the underlying 

property without seeking abandonment authorization which it knew was required, all with 

an intent to evade Section 106 review intentionally and purposely for a line that it knew 

contained historic assets.  The City Parties seek to buttress their theory with the testimony 

of a former Interstate Commerce Commission enforcement attorney, Stephen Day.  

   a. Conrail Did Not Engage in An “Unlawful, De facto  
    Abandonment” 

  The City Parties “unlawful, de facto abandonment” assertions are riddled 

with fatal flaws.  First, the City Parties offer no support for their novel assertion that an 

“unlawful, de facto abandonment” constitutes a violation of Section 110(k) because there 

is no legal basis for their position.  As a matter of law, there is no such thing as an 

“unlawful, de facto abandonment.”  Where a line has been out-of-service for a significant 

period of time and the rail carrier has shown a lack of interest and/or ability to undertake 

the actions needed to restore service, the Board in rare instances may find that a de facto 

adverse abandonment already has occurred, and issue a formal order under 49 U.S.C. § 

10903 (or an abandonment exemption under 49 U.S.C. § 10502) over the defending 

carrier’s objections and even in spite of arguments about future traffic potential.  E.g., 
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Modern Handcraft, Inc. -- Abandonment, 363 I.C.C. 969 (1981).  However, a de facto 

cessation of service does not eliminate the legal requirements that an entity obtain a 

Board order authorizing line abandonment and termination of rail service, and the Board 

maintains jurisdiction over the line until abandonment authorization is obtained and 

exercised.  E.g., State of Vermont & Vt. Ry. – Discontinuance of Serv. Exemption – In 

Chittenden Cnty., VT Trs. of the Diocese of Vt., et al., AB-265 (Sub-No. 1X) (ICC 

decided July 7, 1987), 1987 WL 98897 at *2.   

  Significantly, the City Parties have agreed in previous court proceedings 

regarding the Harsimus Branch that no de facto abandonment is possible: 

[I]t is a long-established principle of substantive federal rail 
law that non-use and even removal of rail structures does not 
divest ICC, now STB, of rail abandonment jurisdiction.19  In 
other words, there is no de facto abandonment. 
 
 19  Chelsea Property Owners – Abandonment – Portion of 
Consolidated Rail Corporation’s West 30th Street Secondary 
Track in NY, NY, 8 ICC2d 773, AB 167 (Sub-No. 1094), 
served Sept. 16, 1992, aff’d sub nom. Consolidated Rail 
Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994) (no de facto 
abandonment by non-use, otherwise agency authority 
subverted, 1992 ICC Lexis 192 at *35-*36). See also Honey 
Creek R.-- Pet. Dec. Order, F.D. 34869, served June 4, 2008, 
slip at 6 (no de facto abandonment). Accord, Phillips v. 
Denver & R.G. RR, 97 F.3d 1375, 1377 (10th Cir. 1996) 
(upholding ICC/STB pre-approval requirement for 
abandonment notwithstanding claims of de facto 
abandonment)   
 

Mem. on Behalf of City of Jersey City, Rails to Trails Conservancy, & Pennsylvania R.R. 

Harsimus Stem Embankment Preservation Coalition in Opp’n to LLCs’ Mot. for Leave to 
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Amend Answer, City of Jersey City, et al. v. Consolidated Rail Corp., No. 09-1900 

(D.D.C.) filed Oct. 22, 2012, at 19. 

  If no de facto abandonment may occur without Board authority, then no 

“unlawful” or “illegal” “de facto abandonment” may occur as alleged by the City Parties.  

The City Parties legal theory is unsupported and in fact has no valid basis in law.  Also, 

the core premise on which the City Parties’ allegations are based, that Conrail is 

attempting to abandon a line of railroad without agency authorization, is untrue.  The 

actual facts contradict the City Parties’ assertions.    

  Conrail has never asserted that the rail line was abandoned, de facto, due to 

a lack of use or pursuant to Modern Handcraft, Inc. and its progeny.  Instead, Conrail has 

repeatedly testified that it believed that the line constituted spur or side tracks under 49 

U.S.C. § 10906, for which no abandonment approval or review was required or possible.  

Once it was stipulated that the line was not excepted track, Conrail dutifully proceeded to 

seek abandonment authority.  The City Parties complain that Conrail caused an unlawful 

“loss of federal jurisdiction” in violation of Section 110(k).  City Parties Op. at 9. 

However, to the contrary, the City Parties demanded abandonment authority, the parties 

ultimately stipulated that the line was a common carrier line requiring STB abandonment, 

and that is exactly what Conrail is seeking in this proceeding.  There simply has been no 

loss of jurisdiction by the Board, no de facto abandonment, or any attempted de facto 

abandonment, legally or illegally by Conrail as the City Parties allege.    
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  The City Parties assert that the “removal of infrastructure” prior to 

abandonment approval “was unlawful at all relevant times.”  City Parties Op. at 8, 19-20.  

But that also is untrue.  Again, Conrail believed the line was an excepted spur.  The 

removal of non-historic track and structures, at Jersey City’s own request because freight 

railroad service is no longer needed to reach downtown Jersey City or any car float docks 

that were removed long ago, does not constitute an illegal or de facto abandonment.  The 

Board has long held that even for common carrier infrastructure, “[t]he fact that some 

tracks were taken up and portions of the line were salvaged is immaterial.  Merely 

removing track materials does not constitute an abandonment.”  San Pedro R.R. 

Operating Co., LLC – Abandonment Exemption – In Cochise Cnty., AZ, AB-1081X (STB 

served Apr. 13, 2006), at 4.  “A carrier may remove track, as long as no shipper seeks 

service and as long as the carrier is prepared to restore the track should it receive a 

request for service.”  Kansas City S. Ry. Co. – Abandonment Exemption – Line in Warren 

Cnty., MS, AB-103 (Sub-No. 21X) (STB served Feb. 22, 2008), at 9; accord Baltimore & 

Ohio R.R., Metropolitan S. R.R. & Washington & W. Maryland Ry. Co. – Abandonment 

& Discontinuance of Serv. – In Montgomery Cnty., MD & the District of Columbia, AB-

19 (Sub-No. 112) (ICC served Mar. 16. 1987).   

  The Harsimus Branch has not had any shippers for several decades, and no 

potential shipper, Jersey City, or any other party has ever lodged an objection that the line 

had been unlawfully embargoed or that Conrail had failed to abide by its common carrier 
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obligation.  As such, any suggestion that Conrail undertook an unauthorized, purposeful 

“illegal, de facto abandonment” is simply false and contrary to both the facts and basic 

legal requirements.  The City Parties’ claims demonstrate only the lengths to which they 

will go to forestall responsible preservation and development that is desired and 

demanded by all interested parties.   

   b. The City Parties’ Other Contentions Regarding Conrail’s  
    Supposed Intent to Evade Section 106 are Unfounded  
 
  Contrary to the City Parties’ assertions, Conrail’s belief that the Harsimus 

Branch was spur track and sale of the underlying property to the LLCs did not constitute 

in any way a fraud on the Board with an intent and purpose to evade Section 106 review 

procedures.  As explained above, after an 18-month declaratory order proceeding in 

Finance Docket No. 34818, followed by six years of appeals and court proceedings, 

neither the Board or the courts found that Conrail had engaged in an illegal abandonment, 

or committed fraud on the Board through an intended illegal abandonment.  There is no 

reasonable basis to reopen and relitigate the issues as the City Parties seek to do now.   

  The City Parties cite prior claims that the LLCs made against Conrail 

regarding the conveyance of the Harsimus Branch property as supposed proof of 

Conrail’s intent.  City Parties Op. App. VII.  As the LLCs explained on opening, while 

the LLCs’ past expressions of strong dissatisfaction with Conrail, including assertions 

that Conrail potentially misled it on the sale, have never been upheld and, in fact, were 

dismissed.  LLCs Op. at 34.  As the LLCs further discussed, the Superior Court of New 
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Jersey, following a full trial involving the title company complaint against Conrail, 

rendered a decision issued on August 31, 2017, rejecting the claim that Conrail acted 

fraudulently.  212 Marin Boulevard v. Chi. Title Ins. Co., No. HUD-L-5801-09, at 21 

(N.J. Super. Ct. Aug. 31, 2017), discussed in LLCs Op. at 34-35. 

  The City Parties’ key witness on the subject, Mr. Day, engages in an 

unwarranted and specious reevaluation of the Board’s findings in Finance Docket No. 

34818 addressing the status of the Harsimus Branch.  The Board should decline to engage 

in such an exercise.  In that 18-month proceeding, Conrail and the LLCs were represented 

by experienced and recognized STB practitioners, including the former longstanding 

General Counsel of the ICC.  Signatures of attorneys on pleadings before the Board 

constitute attestation and verification that the attorney “[b]elieves that there is good 

ground for the document.”  49 C.F.R. § 1104.4.  While Conrail alleges that Conrail (and 

the LLCs) have engaged in “willful blindness” to the law, the LLCs’ filings were made in 

full compliance with the Board’s rules and in good faith.   

  The City Parties’ statements of improprieties and fraud that Conrail and the 

LLCs have acted with a knowing “intent to evade Section 106 and to significantly 

adversely impact (among other historic assets) the Section 106-protective Embankment” 

are baseless and unwarranted.  In making such assertions, the City Parties are belatedly 

suggesting that counsel has violated the Board’s pleading requirements as well as its 

Canons of Ethics at 49 C.F.R. § 1103, which is certainly not the case. 



 

-25- 

  Mr. Day goes so far as to assert that he would have made a 

recommendation for referral for criminal prosecution against Conrail, based in large part 

on his experience as an ICC trial attorney in Finance Docket No. 31292, Rails to Trails 

Conservancy et al. – Petition for Declaratory Order (ICC Decision served June 21, 

1988), involving alleged similar factual circumstances.  The City Parties depict that case 

as a prime example of “an unlawful de facto abandonment under the guise of a spur 

designation, as here.”  City Parties Op. at 13 n.13.  In point of fact, the circumstances in 

Rails to Trails Conservancy were vastly different, yet Mr. Day and the City Parties fail to 

apprise the Board of any of these substantial differences.4   

  In that case, a carrier had attempted to abandon a 1.5-mile segment of the 

Sumas Line in Seattle, Washington that was clearly a common carrier line, without any 

agency approval, by depicting it as an excepted “spur.”  Mr. Day and other ICC 

investigators found and testified, among other things, that: 

 Before the attempted abandonment of the line segment, the involved 
railroad had recognized and acknowledged to the ICC that the Sumas Line 
was common carrier line, as evidenced by its completion of a series of five 
separate abandonment proceedings of directly connecting line segments on 
the same line in the immediately preceding years (see FD 26638 (11.01 
miles), FD 26906 (30.47 miles), AB-6 (Sub-No. 66F) (2.74 miles), AB-6 
(Sub-No. 242) (4.88 miles), AB-6 (Sub-No. 280X) (8.11 miles); 

 The carrier’s subsidiary sought to develop an office park, which 
necessitated terminating active rail service on the involved line segment; 

 The line had multiple active shippers, including a retail lumber products 
business, a steel mill, a petroleum products company, and a paint company, 

 
4 City Parties’ counsel represented trails groups in Rails to Trails Conservancy and 

has direct knowledge of the involved facts. 
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yet the railroad still unilaterally terminated all rail service and sought to 
unilaterally abandon and sell the line without agency approval; 

 After the ICC instituted a declaratory proceeding, the carrier and/or 
developer purposely removed substantial portions of the involved active 
rail line to block and prevent further service to active customers; and 

 The involved track was alleged by Mr. Day and ICC investigators to be part 
of the strategic Rail Corridor Network (STRACNET) to support national 
defense needs. 
 

  A copy of the Opening Statement of Fact and Argument from the Office of 

Compliance and Consumer Assistance in the Rails to Trails Conservancy proceeding 

containing these findings is included at Reply Attachment 1.  Despite these stark findings 

of egregious improper behavior and intentional violations of law by a rail carrier and land 

purchaser with respect to an active line of railroad serving multiple active customers, Mr. 

Day and his fellow ICC investigators recommended no penalties or related follow-up 

actions for the infractions.  Instead, they merely recommended that “[t]he Commission 

should find that all the BNRR rail track and right-of-way . . . are a line of railroad over 

which rail service could not be discontinued without prior Commission approval.”  Mr. 

Day and the other investigators did not allege “unlawful, de facto abandonment,” and the 

Commission did not find any such “unlawful, de facto abandonment.”  The investigators 

made no additional demands for service restoration to the active rail shippers, 

environmental or historic review, re-conveyance of the underlying property back to the 

railroad, penalties, further investigations, or criminal referral. 

  Ultimately, the railroad, developer/purchaser, and interested parties reached 

a private settlement requiring that some portions of the right-of-way on the involved 
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property be reclassified as common carrier rail lines subject to the ICC’s abandonment 

jurisdiction.  Other portions of the property were allowed to be reconveyed by the 

developer to the City of Seattle, leased to other private entities, and made available for an 

easement for a trail – all for non-rail use.  The purchasing developer was allowed to 

retain the remainder for non-rail use.  After the parties settled, the Commission served a 

decision on March 10, 1989, that consented to the dismissal of the investigation, with 

prejudice.  The decision did not require that any formal abandonment authority be sought, 

or further administrative actions be taken, and no further action or referrals for civil or 

criminal investigation or prosecution were undertaken to address the knowing, 

purposeful, and clear violations of law. 

  In sharp contrast to Rails to Trails Conservancy, the facts show Conrail and 

the LLCs both believed in good faith that the Harsimus Branch constituted excepted spur 

track and did not require abandonment authority.  The Harsimus Branch was long out of 

service, active shippers were long gone, no customer service was being terminated, let 

alone unlawfully, and no actions were taken after the institution of the STB declaratory 

order proceeding to physically disconnect active customers from the rail system.  Conrail 

had not abandoned any connecting rail segments in recent years, evidencing that the 

Harsimus Branch was somehow part of a § 10901 common carrier line.  Also, once it was 

determined that the Harsimus Branch was a common carrier line under § 10901 requiring 

STB abandonment authorization, Conrail promptly sought appropriate abandonment 
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authority, in full compliance with Section 106.  Also, at no time since the underlying 

property was sold to the LLCs fifteen years ago, has there been any demolition of the 

Harsimus Branch in violation of Section 110(k) or otherwise, and Conrail has fully 

complied with all Section 106 review requirements over the period.   

  Thus, Mr. Day’s view regarding what ICC investigators would do and what 

the Board should do here appears to be the exact opposite of the position and findings of 

his ICC investigations office and the ICC itself in Rails to Trails Conservancy, the case 

on which he and the City Parties ostensibly base their position.  Rails to Trails 

Conservancy involved blatant violations of law not even remotely found or even alleged 

here.  Yet the measures that they seek are far more draconian.  In Rails to Trails 

Conservancy, the ICC investigators sought the railroad to seek abandonment authority 

before the Commission.  That is exactly what is taking place here.   

  Mr. Day, who was a key member of the ICC investigations staff in Rails to 

Trails Conservancy, and the City Parties, whose counsel represented a key party to the 

proceeding, make no effort to disclose these crucial differences or explain why Conrail 

should be treated more harshly in this instance where the facts are so markedly different 

and in the absence of any findings of wrongdoing.  With all due respect to Mr. Day, his 

opinion should be afforded little or no weight in these circumstances, especially since 

nowhere does his statement directly addresses the elements or requirements of Section 

110(k), or even Section 106.   
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 C. The Self-Serving Remedies Sought by the City Parties  
  Continue to be Unjustified and Highly Inappropriate  
 
  For the reasons set forth herein, and the LLCs’ opening evidence, the Board 

should find that Section 110(k) is inapplicable to this abandonment exemption 

proceeding, and even if it is, there has been no Section 110(k) violation.  OEA should 

then move to notify ACHP, the NJ SHPO, and consulting parties of the Board’s decision, 

and swiftly move to complete the Section 106 review process.  The public interest and the 

goals of the NHPA require no less. 

  On opening, the LLCs fully addressed the appropriate remedies to be 

imposed in the unlikely event the Board were to find a Section 110(k) violation.  In 

particular, the LLCs explained why the City Parties’ two requested conditions on 

abandonment, (1) “voiding the deeds” from Conrail to the LLCs, and (2) “grant[ing] a 

public use condition barring Conrail from disposing of the property for other than public 

use for 180 days following the effectiveness of the abandonment,” are unwarranted, 

unlawful, and would completely fail to properly remedy any Section 110(k) violation that 

may be found.  LLCs Op. at 35-41.  On opening, the City Parties continue to press for 

these two remedies.  Since the LLCs have already fully addressed these requests in its 

opening argument, it will not repeat here the multiple reasons why the requested remedies 

are improper.   
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  However, in their Opening Evidence, the City Parties have included a new 

remedial request and provide additional information on their proposed remedies.  These 

matters warrant a further response.   

  First, the City Parties assert that “[t]here are no circumstances that justify 

granting Conrail an abandonment license notwithstanding its violation of Section 

110(k),” and that “Conrail’s application for abandonment must be denied or dismissed 

with prejudice.”  City Parties Op. at 10.  This request constitutes an egregious overreach 

and should be denied.  Granting this remedy would effectively block the property from 

being used for any constructive purpose, freeze the status quo railroad encumbrance on 

the property for all time, and allow, if not cause, the Embankment to continue to 

deteriorate, to the detriment of NHPA goals and all involved.   

  Effectively seizing property by administrative fiat and denying regulatory 

relief would serve no legitimate purpose.  Also, such a result would only serve to further 

prevent the preservation of historic property and the productive use of property no longer 

necessary for rail service, and would mean a continuation of deterioration and blight.  

Moreover, the Board has no authority to force Conrail to maintain in place a common 

carrier rail line in the absence of a showing of any bona fide public need for continuing 

rail service.  Under 49 U.S.C. § 10903, abandonment and discontinuance authority is 

permitted where “the present or future public convenience and necessity require or permit 

the abandonment or discontinuance,” or under 49 U.S.C. § 10502 with the Harsimus 

---
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Branch exemption petition, continued service is not necessary to carry out the 

transportation policy goals.   

  Even if the exemption petition were denied without prejudice, historic 

preservation and National Rail Policy goals do not favor the need for duplicative and 

repetitive abandonment filings and Section 106 and environmental reviews.  The 

protracted delay, expense, and burden of completing a whole new review conflicts with 

the National Transportation Policy to minimize the need for federal regulatory control 

over the rail transportation system, reduce regulatory barriers to exit from the industry, 

and require fair and expeditious handling and resolution of all proceedings brought to the 

Board.  49 U.S.C. §§ 10101(2), (7) & (15).  Such an exercise would be a tremendous 

waste and perversion of administrative and public resources.   

Also, such protracted administrative delay and unending gridlock in the 

face of a meaningful proposal to preserve the Embankment and create a linear park and 

trail that far exceeds any Section 106 NHPA mitigation that could be imposed by the 

Board is contrary to and undermines the public interest, especially where the line has 

been out of service for almost three decades and is no longer needed for common carrier 

service. 

  Second, the LLCs fully addressed the lack of legal authority to void deeds 

(Op. at 37) and reemphasize here that the Board has no authority to “void deeds” for 

parcels properly and legally conveyed 15 years ago.  The City Parties assert on opening 
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that the legal basis for their request for the voiding of deeds and/or reconveyance is 

provided under The Land Conservancy of Seattle & King County – Acquisition & 

Operation Exemption – BNSF, FD 33389 (STB served Sept. 26, 1997) at 3 (“The Land 

Conservancy”).  City Parties Op. at 33 n.25; App. at 118.  However, the City Parties once 

again grossly misrepresent their relied upon legal authority and mislead the Board.  City 

Parties’ counsel was directly involved in the Land Conservancy proceeding, and should 

be fully aware of its facts and the Board’s decisions, especially as he represented the 

entities that the STB found to have engaged in a “misuse of our procedures” and an 

“abuse” of its processes.  Id. at 3.  In that case, the Board revoked the rail line acquisition 

and operation certificate granted to The Land Conservancy of Seattle and King County 

(“TLC”), on grounds that TLC “put into effect a plan to convert the line to trail use as 

soon as possible following its acquisition of the line,” and “never had any intention of 

reinstituting rail service on the line.”  Id. 5 

  In that case, the Board did not seek further remedies or criminal referral 

that Mr. Day suggests should occur in this proceeding with Conrail, even in the absence 

of any Board finding of wrongdoing.  The Board did originally order TLC to reconvey 

the line to BNSF, but the City Parties fail to inform the Board that it stayed that 

 
5 Counsel for the TLC, Mr. Montange, was quoted on the front page of the local 

press at the time as follows:  “Chuck Montang[e], attorney for TLC, said the decision 
‘speaks to what happens if you’re too frank about what you’re going to do with the line.”  
Stacy Goodman, Rails-to-trail move slowed, Issaquah Press Oct. 1, 1997, at A1. 
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requirement.  The Land Conservancy (STB served Sept. 26, 1997).  The City Parties also 

fail to inform the Board that even as the Board upheld its revocation decision on 

reconsideration, the Board reversed its reconveyance decision.  The Land Conservancy 

(STB served May 13, 1998) at 11 (“we will not at this time order TLC to reconvey the 

subject line to BNSF”).   

  The City Parties further fail to disclose that the Board instead, sua sponte, 

authorized the abandonment of the involved line to enable the rail line to be turned into a 

trail, which it believed was the best way to further the public interest as it related to the 

future use of the subject line.  Id.  In other words, far from requiring a deed to be voided 

or the land reconveyed, the Board’s decision on reconsideration enabled the line 

abandonment and specifically authorized the rail line to be transferred for non-rail 

purposes to the “wrongdoer,” just as TLC had originally desired and intended.   

  The City Parties inexplicably fail to advise the Board of any of these 

critical facts and ultimate findings and outcome in the proceeding in which their counsel 

has intimate familiarity, and on which they predicate their assertion that the Board has the 

authority to “void deeds.”   

  Also, the City Parties insist that “[t]here is no basis to treat a developer 

more favorably than a land trust.”  City Parties Op., App. at 119.  However, the LLCs, 

unlike TLC, have not been found to have engaged in any wrongdoing or otherwise to 

have misused the Board procedures, misled the Board, or abused its processes.  In any 
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event, the LLCs in no way seek more favorable treatment than that afforded the land 

trust, to which the involved property was allowed to be promptly conveyed for its 

intended trail use.  This conveyance was accomplished only through the cooperation and 

assistance of the Board, which elected to allow the property to be conveyed in 

furtherance of the public interest, and despite the finding of substantial misdeeds of the 

applicants. 

  Third, the LLCs explained on opening why the public use condition sought 

by the City Parties has no connection with demolition of historic properties under Section 

110(k), and should be denied.  LLCs Op. at 38-39.  On opening, the City Parties reassert 

this request, but then candidly admit the real purpose of their public use request:  to 

enable Jersey City to “have an unburdened opportunity to employ [state law] to acquire 

the property from Conrail at the price Conrail agreed to accept from the developer.”  City 

Parties Op. at 10 n.8.  The City Parties further disclose that the City has earmarked funds 

to purchase the line at that price.  Id.  The City Parties’ premise for its requested relief is 

that “[this] outcome is superior to destruction of the historic line and Embankment and 

adverse impacts on adjacent historic assets that would result from the developer’s 

demolition and redevelopment plans.”  Id. at 32.    

  The LLCs strongly object to the City Parties’ characterization.  The LLCs 

seek to implement a preservation plan of unsurpassed excellence serving the diverse 

interests of the surrounding community, with a public park, walking paths, trails, and a 

----
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light rail easement.  In contrast, the City Parties have no designed preservation plans.  To 

the contrary, the City Parties real intent for the property has been shown to be the 

opposite.   

  LLCs previously provided OEA with a copy of an improper closed session 

of the City Council of the City of Jersey City on September 8, 2014, where this 

abandonment proceeding was discussed, the record of which was ordered released by the 

Superior Court, Law Division, Hudson County.  In that session, various City officials 

stated that they believed the LLC’s properties were worth between $50 and $100 million, 

presumably in their present condition and circumstances; the City lacked money to 

acquire the LLCs’ properties or to develop or preserve them in any way; that if acquired 

for $3 million, the City might resell the part of the property to a developer to pay for 

investment; and that the City needed to continue to fight the LLCs proposal given all the 

time and effort put into the matter, otherwise they would be giving the developer a “gift” 

of $50 to $100 million for $3 million.6 

  The City Parties’ admission that the intent of their public use request is to 

force the sale of the Embankment to Jersey City at a fire sale price, with no historic 

preservation protections, and no legitimate public purpose, is alarming.  It represents yet 

another attempt to appropriate property without just compensation, and property that 

Jersey City had numerous opportunities to acquire upon favorable terms.  The LLCs trust 

 
6 See Letter from LLCs to OEA (Dec. 7, 2015) (EI-21241) at Exh. A. 
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that the current administration in Jersey City recognizes the value and need for the 

proposal to responsibly redevelop the Embankment in furtherance of historic preservation 

goals as proposed by the LLCs’ developer.  However, this blatant overreach by the City 

Parties provides the Board with all it needs to find that the request is completely 

unwarranted, unfair, and inappropriate.  It also makes no sense as it would also prolong 

the further deterioration of the Embankment and destroy an invaluable preservation plan.   

  The City Parties’ remedial requests do not advance, but instead subvert 

historic preservation goals and the public interest, and should be denied. 

III. 
CONCLUSION 

 
  There is no credible evidence that the Embankment was a historic property 

until 1999 or that any demolition of the Harsimus Branch occurred in violation of Section 

110(k).  The assertions by the City Parties and their allies fail to establish any elements of 

a violation.  As the LLCs requested on opening, the Board should promptly rule that 

Section 110(k) is inapplicable and has not been violated.  The Board should proceed  
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expeditiously to terminate the Section 106 consultation, and issue a final decision as soon 

as possible to allow this long-delayed exemption proceeding to be concluded.   

       Respectfully submitted, 
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INTllSTATI CONKIRCB COMMISSION 

FIN~NCE DOClET NO. : 1292 
H.AILS-~O-T1lAILS CONf,ER'i ~ liC.Y t. :'. AL. , 

PETITIO~ FOR OECLu RATO.Y ORDER 

OPEtING STATEMENTS OF FACT AND ARGUMENT 
OF THE OFFICE OF COMPLIANCE AND CONSUMER AS, IST ANCE 

INTERSTATE COMKERCF. COKK SSION 

STATEMENT OF TH. CASE 

This is ad clar tory order proceeding, in ci u ed pur uan 

o the Commission's inher nt u horit-y to cl rify s a .utory 

~bligations, nd h Admini&trativ Proc dure Act's d clarat.o ry 

0rder provisio n , 5 u. s.c. 554( ), to re olve a controv r y 

crea ed by h Burli~ on Nor hr: Ratlr ad Company's (BRR), 

a temp o abandon rails rvices and sell a por ion oi r rack in 

Sa le , WA , wi hou prior au horization by his Commission. The 

Office o Compliance and Consumer Assist.anr (OCCA) is rated as 

a pe i loner in t-his p oce ding, by ord , of h Commi ion . 

The pe cif i c i ue to be reso:v~d is wh . ch r th TINRR rack 

and right-~f-way located in h Fr mout Di~trict of Sa tle , ~A. 

from abou milepos 6 n ar 3rd Avenu, N.W., aE. wardly t o 

milepost 8, j uH pas Latona Avenu , N.E., and almos o h 

Inter tate Highway S ship c an L btidg is a line of railroad hat 

may not be abandoned wi hou prior Commiss on a pp r ova under 49 

u.s.c. 10903. 

Relevan t 

Statement. 

atu es res ou i~ an addendum c o this 



A. Jurie~iction 

The Interstate Commerce Commission has both ple~ary and 

exclusive jurisdiction to determi ne whe her the public 

convenience and nee qsi~y permi xt nsion or abandonmen of a 

"line of railroad" or "r· ilroad line" oper ting in interstat 

commerce. See 49 u.s.c. 10901 and 49 U, S . C. 10903 and Chica o 

and N,W, Tr, Co. v. Kalo Brlck f.. Tile Co,, 450 U.S. Jll, 320 

(1981).~/ How e ver, ~he Commissio~'s broad powers ov r railroad 

line xt nsions and ab ndo~m n do no ext nd to" pur, 

industrial, am, wi ching, or sije racks if the tracks ar 

l0cated, or intended to be locat d, ntirely in on Stat • 49 

U.S .C, 1090/(b)(l). In this r gard, Congres has entrus d to 

the Commis ion he ini ial responsibility for det rminin its 

juri diction over lines of r ilroad. See Cicy o Yon ers v. 

United Sta s, 320 U,S , 685, 691 (1944); Pow 11_ v. Uni~d Stat s, 

300 U. S. 276, 287 (1937). Thus, for exampl , b fore th 

Commission can co1 jder th m rits of apropos d rail ~iq 

extenqion or bandonment, orb fore district cour may enjoin 

rail lin con truc~ion or bandonm n, eacn forum must firs 

d ermine th ini ial juri diction qu stion -- whe her the 

trackage at i sue is subj ct o the certifjca ion r. quirem n of 

the Ac::, 1, ., a railroad lin. S e , g., Texa & Pac. Ry, ~ 

v. Gulf C, & S,F, R. Co,, 270 U. S . 266, 272-273 (1926); ~ 

Orl ans T£rminal Co. v. Spene r, 366 F,2d 160, 163-64 (Sh Cir, 

1966), cert. denied, 386 U, S . 942 (1967), 

The term "line of railroad" wa changed to "railroad line·· 
during the recodifica ion of th Act (Pub. L, 95-473, Oct. 17, 
1978, 92 Stat. 1337) wi hout any substantiv ... chauge t:1 
meaning. Chicago and N.W.Tr. Co. v. Kalo Brick & Tile c~., 
450 u.s. 311, 319 n. 7 (1981). The terms are therefore used 
interchangeably. 
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Undertaking ~ither an extension or an abandonment of rail 

service over a "Line of railroad" or "railroad li ne " without 

first obtaining Commis s ion c er ifi c a i o n i unl awf ul and may be 

enjoined by a Un i ted St ates Dis ri c Co ur in an acti on br ought 

by the Commi sion, t h e Un i t ed Sates, t he ttor y gene r al of a 

State or t '1 r ans p o r a iun r egulatory au ho r ity of~ Sta e or 

area affected by h e viola ion . See 49 u. s . c. 1 1702(a ) (l), 

1 l 7 0 3 (a) , and 1 1 SOS ( f v rm er l y 4 9 U. S • C. 1 ( 2 0) ) • '!:_/ See !...!..c , 

rexas, supra, 270 U. S . at 271 (1926). In addi ion, ny p rson 

l. nowingl.y au t hor i z ing , con n.ing to, or p rmit ing a violation 

o f h c er i f i c•tion r quir m nt is subjec to a civil pen lty of 

up to $5 ,0 00 pe r day. 49 u.s.c. 11901(a) and (d) . 

Th Comm ission in ituted h . s d cl ratory ord r proc eding 

pursua n t o i inher t authori y to clarify tatutory 

obligati ons , and th Admini rative Pro edur Act' d cl r to r y 

order provis ion , S u.s.c. 554(e) s a result of a contro v rsy 

that surfs · d ft r th ~ayor of h Ci y of S attl~ Washington 

a n d o her ci y official requ sted, in a F bruary 16, 1988 jo f n 

letter to Cha irm n Gradison, an investig ion into Bur fngton 

crth rn Railr oad Company ' (BNRR) purported sale of l 1/2 miles 

o f BNRR's Se a t le rai 1 road proper ies in th Fremon Dis ric 

from abou mil po 6 n ar 3rd Av nue, . w., eastwardly o 

~/ Th! original I n t r st a te Co mmerc Act, 4 9 u. s . c . 1( 20 ), gave 
"rny party i n int e r e s" s t a t uto r y s a nding to br ing a sui in 
district cour o e nj oi n a n u n lawful aba ndonmen. With t h 
passage of the Railr o a ~ R vi t aliza t i on a nd RJgulatory Reform 
Act of 1976 (4R Ac. ) , 9 0 St: • 127 , howev e r, Congress 
elimina ed the righ o f priva t e par ie s t o file s uit i 
district cour. See 49 u. s .c. la ( 9) ( 197 6 ) [ n ow 49 u.s. c. 
11702(a)(l), 11703(a) and llS OS( a) ] . Thu , u nder exis ing 
law, a private party aggrieved by a n alleg d unlawful 
abandonment la c ks sanding o s e k i nj u n c t ive relief in t he 
courts in its ow n right. 
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milepost 8, just past Lato~a Avenue, .E., and Interstate Highway 

5. (~ee attached ~JP A). The Ci y of S attle had contended hat 

the property in question is a railroad lin tt~~ f lls w~ hin the 

Commission's jurisdiction, and that BNRR should have initiat d a 

r,ommission abandonmen t proceedi'1~ pursuant to 49 u. s.c. 5§ 

10903-10906 prior to taking any actions concerning th prop~rty 

and therefore requ s ed d termination s to whe hr BNRR's 

reclas ification of th rail property exempts th prop r y fr0m 

the Co mmis sion ' abandonment regulatio n s. ENRR ass rted during 

the investigation that its internal reel ssifi:a ion o the 

subject track as id track OL n industrial spur (it was 

previously classiiied as main 11'1) "in ul tt.s" th sal from 

Commission abandonm nt jurisdiction. 

BBB, GGG, JJJ, LLL). ~/ 

B. Pacts 

(RVS, Ex. M, BB, M~1, NN, 

The 9 ba nd?ned track nd righc-of-way (ROW) in issue is 

approximatel y l 1/2 miles long and w s hi torirally part of 

BNRR's lines of railroad b tw e Sea tle and Sumas, Washington. 

(RVS, Ex B, F). From the date of its construction, he trackage 

was treated and used as a line of railroad. 

In the latP. 1800' th Saattle, Lake Shore, and Eae ern 

Railroad constructed the subje~t railroad line to co~nect with 

Canadi~n transcon inen al lin t Sumas, WA. However, the 

railroad lin w s lnitially finished only as far 

WA. (RVS, Ex. F), 

Arlington , 

~/ All referenc a to th verified statement of S~ecial Agent 
David A. Randall, fil d concurr ntly with this Open! g Statement, 
~ill bed Rignated ''RVS" , and references to the ldttered exhibits 
&ubmitte<l with that sta ement will be referred to as "RVS, Ex_)". 
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In 1 9 l 3 , t h '.: i r o r h e r n P a c i f i c ( N P ) cq uired he railroad in 

iE s ue a •d c onne c ted~ wi h Canadian transcon r tn~nta l line 

u tsid o Sumas, maki ng h li~e abou 126 mileR long nd 

e rvi g shippers in Sea le and in res nor hand eas nf t.he 

City of Sea .l • Th 11, b cam part of th BNRR yst ma[ . er 

the c nRolida ion of the Northern P cific nd Gre Nor h rn (C ) 

o form BNR ~ in 1970 . ~/ S , Gr at Nor hern Pac . ~M r er-Grea 

N rther n, 331 1.c.c. 228 (1967), sustain d on judicial Vi. W 

.:,_:o~r~t~h;:.;...:;e~r~n;;,_L:;;..;:.~u~e~s:._'_;_;M;..:;..;:;...._=r__.:;c~a~s~e;:;:..;;..s , 396 u.s. 491 (1969), aff'g 296 F. 

Supp. 853. 

Af r h 1970 merger nd consolidation, BNRR co inu d 

regular ra il servic for shippers along th Lld NP Sumas line by 

rou i ng tr ffic ove ~ th old GN main lin t o Ballard, WA, 

~/ Prio o h NP and GN consolidatioa to ~or~ BN R, both P and 
GN had a mai~ lin running ~or h from S ttle, WA over h Lak 
Washi ng on Ship Canal. Th G line ra cross a dr wbridg ov r 
the canal, long the Puget Sound bore to Everet, WA, and the 
turned r.r ex ending to S . Paul, M. The NP line also cro s d 

he ~ip canal, bu over a dr wbridg loca d about wo mil to 
che eas of Gl4's oridge. NP's lin th n r n at: long he ,>r.h 
shor of he ~an land th Union And W ~hington lake , before 

urni.ng ortb o c..o n c wi ha C nadian r nscon t: i nt l 
railroad ou id Sumas, WA . (RVS, Ex . B). 

A hor rack connec d th GN and P lines ju£t nltth of 
h dhip c na l, allowing he . wo compa,ies o int rch nge 

t raffi c . A por ion of hi hor "conn ct.or" 11, was, in par , 
join ly own d by G and NP and the remaining por ion o wn n solely 
by GN. GN and NP also s rved hipp r long the "connector " 
li n • (RVS, Ex. B). 
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and then over the formerly separat ely and j oi!'ltly owned old GN 

and NP "connector" li n of railroad to he ol d NP Sumas line.~/ 

(RVS, Ex. B). This new consol idated BNilR Sums lin of •ailroad 

then stre hed approxima e l y 126 miles fro~ Seat le to Sumas . 

(See RVS, Ex. C). 

I r cog,i ion hat th S~mas Line wa a lin of railroad, 

BNRR i i t iated as ri s of fi ve abandonmen proc eding long i 

Sumea l ne. (RVS, Ex . C), Th fir<Jt no .e worthy b1.. donm n 

avplication, fil din 1971, involv d ht portion of h lin 

be ween Fr mon . and K nmore(b t.w en approxima ely mit pot. 8 and 

milepost 19).~/ At th time of th Fremont-K nmo re abando1m 

BNRR reco gn iz d tha t.he entire Sum line w s of Kenmore, WA, 

to Ballard, WA, was a lin of railroad, and BN consid rd 

aband0nm n of this portion of th r ilroad lin long wi h the 

Fremon 0 K nmc, re sec ion of h 11 .. ( RVS t Ex. I) • How ve r , 

he Ii C ual abando!'lm n app!.ica ion nd proce ding did no inclu d 

any por j on of h Suma .1n° wes of Fr mon t milepo 8 • 

(~VS, Ex. F, G, H, nd I). 

Af te r pprova of th Fr mont.-Kene1ore aba donme hat 

por i~ n of he Sumas lin th ran w st o Fremon from mil~po 

8 (che appro xima ely 4 . 7 miles of lin b ween the Ballard 

No traffic was h n rou ed ov t.h old P bridg ; nd BNRR 
even ually remov d t he old NP bridge in l 78. ThuP, th us 
of the former "conn co:-" fu damn ally changP. d, This b came 
particularly ru wi h th removal of h old NP bridge, This 
removal r sul ed in he connec or line b oming h, o,ly 
method for movi!'lg t raffic o or from he Seattle ma, line 
(former GN main line), essen ially con inuing a 4 .7 mile 
branch line whi ch 1,cluded t he "connec~or" as well as he 
abandoned po~ t ion of the old Sumaq 11 

Burlin ton Nor her •. 1.nc. Abandonmen Be t wee ,· Fremont and 
Kenmore, King Cuun y, Wash., 342 r .c.c. 446 (1972).(RVS, Ex. 
F, G) • 
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mainline connection uear Shil hole Ray on Puget Soun And 

milepost 8) remained in ervice. (RVS , Ex . 8). Inde d, BRR 

continued to provide r egular servic to a number c f hipp rs 

~RVS, Ex. JJ), including a ret il lumber p oduct bu"iness 7; at 

the most e t rn point of the rem ining track (west oi mil post 

8), steel mill, a petroleum products c mpany, anrl a pint 

company . (RVS, Ex . DODD) . 1 newly c~~ ted Burk -Gilm n Tr 11 

ran overt e 11 ab ndoned mil~s of th old NP Suma& line 

b ginn ing t milepost 8, in Fr~mont ast to K nm c re, WA.~/ 

Foll owing th Co mi slon' 197 2 d ~ i ion approving 

aba ndonment of th 11 mile Fremont-Kenmore s gment, BNRR 

manag ment decid d to treat th r maining portion of the Suma 

Line, we s t of the abandoned Fr mont-Kenm re eament, as "ex mpt" 

industry tr c (RVS, Ex. M, V, W, X, BB, CC). In 19713, BN 

reel sifted th rem ining portion o th _ form r ·p Suma Ltn . 

wet o mil pot as" ide track". (RVS, Ex. , 0) • 

Whil R RR ccntinued r gul r Prvi c to the :1re , nother 

Burling t on Northern, Inc. ubsi i ry, Glacier P rk Corporation 

(GPC), be an to con id r ~ccommod ting th' c a ion of n office 

park (Burke Industri 1 C nter) whl ~h ould r quir BRR to sev r 

the ~em ining tw mile o the e :1 tern •nd of th Sum 11 ne, 

The retail lumb r comp ny, Dunn Lumb r, wa simply dvised by 
BNRR in 1983 that ervic wa being t rminat d; and 

ub equ ntly, ~r~lc w di continued without Commie ion 
ppro'fal , (RV , Ex . RRRR, LL, M, ). 

Seattle plans to cont nue h Burk -Gilman T il ov r the 
rem ining p~rtion of th Suma~ lin rem 1nin 6 in S attle , the 
former GN and P lin north st of S lrnon Bay nd the ship 
ca nal to the Shilshole B y on Puget Sound , as r ll us ends . 
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by t erm in a t i ng al l rail service be ween milepos s 6 and 8. (RVS, 

Ex. PP, QQ, RR, SS, UU, VV , BBB, FFF, GCC, HHH , III, KJJ, KKK, 

NNN ). To imp leroen his plan , a Burk repreo nt . ive for he 

pl aun d de v elopmen, wi h BNRR's assis ance, proddeJ BNRR r il 

ted hat rail ervice c u to mers into signing a p ition which s 

was not used or de ired fort.he futur. (RVS, F, • ) . H ving 

ind uced th c ed shipp rs o sign the pe it.ion, and withou 

ad ~i sing th Commission or seeking author! y t o aba don thi 

por ton of th li'l as required by 49 u.s.c. 10903 (ors eking an 

exe mp ion und r 49 u.s.c. 10505), BNRR mad the l card livery 

occ uri,g be n milepos s 6 and 8 in 1986 o a shipp r wi hi, 

he plan, d Burke Industrial C ter. (RVS, Ex. JJ, TT). 

Ne v r h l ss, s veral shipper spur track agr ements i this r a 

rcm.:1i:1 in fore- • (RVS, Ex. FF, CG, HH, II, 0000). 

On February 2, 1988, BRR, inst ad of c-onveyi:1g to th Burk 

Indus rial Cen er project, ex c-ut d a quit.cl im de d (RVS, Ex, 

YY, 0000 ) o an individual, D nni R, WashL g on, Trus . e or 

he Roy D nnis Washi g on Revocabl Living Trus • This convey d 

cer ai"l prop r i , inc~ud l :1g h 2 mil~ o ~he old N? Sumas 

lin , from milepos c to milepos 8, (RVS, Ex. NN , 000, PPP), 

Th 'lui laim d ed descr bei; th prop y i:1 iosue as "All that: 

po r ion of [BNRR] Company's (formerly [NP] 60 foo id Seat:tl , 

Wa sh i 'lg on, Ballard o Fremon Ilranch Line r-f~ht.-of-way ... " (RVS, 

Ex . yy . ) . Th tuver lat r inform d OCCA ht he did not beli v e 

he p r oper y wa subj c to ny common 

r egula ion, and tha. h did not in end 

carrier obligatio, or 

o use i for r ilroad 

? ur pose in a manner hat would b subjec to th Commissio ' s 
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jurisdiction. (1lVS, Ex. WWW, ZZZ) . Shortly after OCCA's 

i~vestigation began, the line was sever d a approxima ely 

milepost 6, and : n add i io nal 00 teet of track w st of ha 

milepost was remove<l. (RVS, Ex . TTT, UUU) . 

The Sumas ltne wes of mil~pos 

regular, rails rvi c o five shipp 

6 sill con inues 

r , (RVS, El. JJ). 

. o hav 

Coltec ively, hre shipper re ~ignific nt u r • For ex mple, 

in 1987 Salmon Bay Steel shipped or rer.eived over 851; c rs, 

Olympic Home Products moved 57 cars and Bard hl moved 1 " car • 

(RVS, Ex. J J). To m .t. t:hese hipper ne d , BNRR provide 

s rvice three t.im s a week. (RVS, Ex. EEEE). BNRR owns ad 

m intains Rll rack and spurs along thP line that erv th s 

shippers. (RVS, Ex . EE, FF, GG, HH, IT, CCCC, 0000). BN and GPC 

records show that BNkR similarly ol n to discontinue rail 

servic over his remaining port:iun of th Sumas lin we of 

milepo t 8 during the next ffve y rs withou prior Commission 

approval. (RVS, Ex. JJJ, KKK; LLL). Thi would ventually 

eliminat h tire branch 11n created by removal of r.h old NP 

bridg , whi ch x nds from h BNRR mai~ line connection ne r 

Shilshole Bay, nd ext~nd as ov r he " connec or", ermina ing 

on the abandon d por ion of th old NP Sumas mainlin • 
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AI.GONENT 

INl.l.'S SEATTLE TRAC~ AND RIGHT-OP-VAY IS A RAIL LINE AND 
MAY NOT IE ABAIDONED WITHOUT PIIOR COMMISSION APPROVAL 

Commission a nd Court c ses are legion .ha once a c rrier 

assume o a common a rr ier obltga ion to conduct rail service o v r 

a particul l\ r " lin of r ilroad", tha. obliga ion remains un 11 

approp r iate a u hori y for bandonm n is obtain~d , irr i> c .ive 

of any s ub s q u nt chang J n th us or oper t.ion of tha track or 

the c l s si fic a ion of th track by th carrier. 

I Chi c a o & Alton k.~ . Co. v. Toledo, Peoria and Wes rn 

R.R. Co., 146 r.c.c . 171 (1928), for ex mpl , th Commission 

requir d acer ificat of bandonm nt be ob ined prior to 

cessa i on of op rat.ion v n hough cs ion o opera ion was 

required by h rms o al asc . The Commie ion reject d he 

con te n io n th a t th par . ies hav a l gal right to r ly upon . h 

t erms of h e ir lase o ermin a common carrl~t ~blig ion . 

Ci i ng a pass a~ 0 rom t.h Supr m Court d ci ion iu Louisville & 

Nashville R, R, v. Mott. cy, 219 U. S. 467, a .. 482, th Commission 

held t ha , jut a 1 has n uthority over h s .. abli hmen of 

x n s1 vn o th r ils ad ervice of ten nt r 11 line, i hes 

imi l r utho r i y over h discontinu nee o fiuch a railro d 

li ne. Th Commiss i on mphasiz d hat if it jurisdic ion over 

he aoandonme nt of such ervice was to b limi ed or 

ircums c rib d by h sp cif1c prov . sions of a ontrac and is 

only x r c i ab l~ d u ri~~ h lif of a priv t contr ct, 

Commission's ju r i die ion " could be ntirely ddfeated ~y 

short-t rm co.t ra c;s made renewa ble a the o p 1on of th e 

par ies." 
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Exercising similar reasoui n~ , he Co mmissi on i~ Lehi h 

659 (1935), held ha he S t.e Lin & Sullivan R ilroad Comp ny, 

a lessor ~hich had ceas d o op ra a railro d line in 1884, 

prior o nae m n of h In Comm re Act, would be 

requir d o seek p rmi io~ to bandon a railroad lin which had 

rev r d o i upon xpira ion o leas o Lehigh Valley 

Railro d in Apri l 1934 . Th Commissiou s at ct {r_. t 663): 

The Rub sequ n lea of is r ilroad o anoth r 
co mpa n y did no. change h le sor's relationship 
~o h public, nor r liev it f~0m pr anc of 

h du 1 sand oblfg tions impos~d har r 
or h g ner !. ~aws of the Stat , & 
C.R. Co. v. Brown, i7 Wall. 445, 
and obli ation s canno b cas aw 

A fu r her suppor , he Commission w n on o ci. 

Ch rles Wolff Pac 1ng Co. v. Cour of Ind. Relation 

522, 543 (1923) nd th Supr m Cour stat ment h 

that if operation is 
los (citi c ) it may 
and enrerpri e, bu. shor o 
cont.inu . (Emphasi Add d.) 

giv up is franchi _ 
his it must 

262. u.s. 

Th Commie ion h n h ld th St.'te Lin con inued o be 

prim rily r spon ible or pr orm nee of 1 duty to rve h 

public, unl s and until St. Lin had r ceived b ndonm n 

au hority rom h . Commission. L high Valley,~~.! st. 663. 
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In Ore on Short Line R. Co. Abandonment, 267 I.C.C. 633 

(1947), the Commissio address d a c hang i rail operations 

similar to the prese si uation. Th re th railroad had 

properly applied o he Commission to abandon a bra . ch lin, but 

he State cf U ah chall nged Commission jurisdictioh on he 

ground hat th i11volv d line was a spur track. The mou11t of 

service provid don th 

over a numbe~ of y r , 

lin , as here, had st adily d creased 

The Commissicn, however, fou11d th 

involved t,:ack clearly o be a "lin of railroad" for which prior 

Commission abando11m.nt approv l w s requir d before op ra ions 

coulJ c asP.. ost impor an ly, he Commissions at d the 

following v ry pr inent poin (!..5!.. a 635): 

If a c rri r by volunt ry t •duction of servic , 
with or without approv l of a e Commis ion, 
co~ld change h s atu o cular line, 
our jurisdjc io n could b d ly , 
Once having assum tions 
sub ect o he u 

for abandon 
d] 

Th cour sh ve also consi ten ly h ld tha u til a carrier 

rte iv s u hority from the Commission to aba don or dl~~~u jnue 

~rvi ce ov r a lj e it h previously rv d shippers, its public 

servi ce oblig ion rem~ins otwi ht ndi r, g any Opera ional 

hanges, pre xisti g con r c ual oblig ions, or c~rriet 

classification of t\,e line . s , New Haven Inclu ion Cases, 399 

u.s. 392, 461 (1970); Smi h v. Hoboken R, Warehous & s .~. 

Connec lng Co,, 328 1J . S , 123 , 130 (1946); Thompson v. Texas 

Mexican R. Co ,, 328 U,S. 134, 144-145 (1946); Gibbons v. Uni ed 

States, 660 F . 2d 225, 229 (7th Cir, 1981), 660 F .2d 1227 , 

1232-1235 (7th Cir , 1981). I . C.C, v. Chica o & N,W, Trans . Co., 

533 F.2d 1025, 1028 (8 h Cir. 1976); See also California v. 

~outhland Royalty Co., 436 u.s. ,19, 529 n.6 (1978). 
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Tur i:i.g o the prese co roversy, i is beyond 

pe radve tu re tha , since he late 1800's, ~he rail prop r ► y in 

ques t ion ha s be n a por ion of a main ti, of railroad (the Sumas 

li,e) usea o serve shippers over a 126 miles r ch be we~ 

Seat.l nd co ec ion wi ha Canadian trasconti n l lin a. 

Sumas, WA. Aft r the line becam p rt of tn BRR system s a 

r e ul of he consolidation of th NP and GN, h RR co, i,u d . o 

s rve shippers along the old P Sumas lin • :'ld d, th ne:..r 

consolida ed BRR umas lin of r ilroad h n tre ch d 

approx!~ tely 126 miles from Sa tl to Sums. 

Ev n BNRR r cogniz dearly on ht th Sumas Lin was a li 

of railroad. Impor .antly, nd mo t reve l1 ng to his proc edlng, 

BNRR i,i i d a series of ive ah n'1onme t proc edi gs long it .s 

Sumas lin be w n 1971 and 1986. The firs a previo:.i ly 

m ntion d, involved a 11.01 miles por ion " t-he Sumas Branch 

line b tw n Fremon a r d K nmor 
' 

WA (Fr, 26638). N xt, WO 

ctions w re abandoned, involving a 20.i2 miles section b twe n 

Ar ling ton Jun c ion n d Cl a r La'· , WA and a 1 0 • 2; m 1 le s a c j on 

b rw n Har ford and Edgcomb, WA, (FD 26906, nd FD 26906 

(Sub-No. 1)), Th third pplica io to t he Commission was a 2 . 74 

mil ec io betwe n Cl r Lak nd Sedro Woolley, WA, (0ockc 

No , AB-6 (Sub-No. 66F)), The four .h portion o. t:hi branch line 

involved 4.88 miles aec ion betwe n Kenmore and Woodi~ville, WA 

(Do~ke . No , AB-6 (Sub- o, 242)). The 1 al application was a 

peti ion for x mp ion i~ Docket ~. AB-6 (Sub-:o. 280 X) an 

iavolved an 8,11 mils ction of he Sum, s Bran~h 1 in ... be wt:t!u 

Snohomish and Hr forrl, Wfi• (RVS, Ex. C) . 
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The record, i:i. fact, shows ha even a he im., of he 

Fremont-Kenmore abandonment, BNRR recog,ized tha th n ire 

Sumas lie wes t of Ke n mor e , WA, was a lin of railroad . hat would 

require Commission ab an do,me nt approval. Se RVS, Ex . F, G, H, 

and I, Indeed, af er Co mmi ssion approv 1 of h Fremon - K Ttmore 

abandonmenc, BRR con inued to provide regula r rvic long th 

portion of h Sum s line tha~ ran wes of Fr mon from roitep os 

8 to a number o shippers, including a re ail lumber p r oducts 

busi,e sat he mo~ eas ern point of he remaining rack (west 

of milepos 8), a st l mill, a petroleum produc s company, ad a 

pai, company . 

In 1978, however, BNRR internally reclas ified the por inn 

of h former tP Suma Line west of milepos 8 as "sid track" 

and beg . ~ t o execu . on an appar nt plan o dispos of t.h 

property we s of milepos 8 wit out prior Commission approv l; 

and hi , of cours , waR in blatant disr gard to the public 

int res tha may exit for continued r 11 ervic nder 49 

u.s.c. 10910 or 10905, for public u s under Sec ion 10906 (e .g., 

The Tr 1-:. Ac ) o r or public use rel .1.ted to the R ilro ds for 

Na ional D fe se Program . 

BRR woulds ill continue t.o provide regulars rvice . o th 

area; but i woul d be shor lived, a B wo~ld sub equently b in 

to elimina es rvice o por ions of this li, wi hou . Commiss ion 

approval. 
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BNRR and 1 ter i ts si er 8urlington lorth rn, Inc. 

subsidiary, ~lacier Park Corpor Lion, subsequently b c me v~ -; 

concerned about accomm d ting h d ,elopment of the underl)ing 

real st te (the Bur ke In ustri 1 C nter), irre pectiv cf ny o 

the forementioned public in erest concerns. Ind ed, 8 RR 

eventually took it upon itself to terminat unilaterally all rail 

servi ce bet w en mileposts 6 nd 8 in bl t nt disr g rd of 

Cominis ion jurisdiction to accomplish the e end • T 1\1 

unil teral ction , of course, disrupted ny public lntere t 

rights n pur uing pos ible public use for the line a not d 

bove. 

Then fter lengthy n gotiatlons and planning, on F bru ry 2, 

1988, BRR, instead of ~onv ying to the Burke Industrl ! Center, 

execuc d a quitcl im de d to D nnls ~. Washington, Tru tee for 

th Roy D nnis W shin ton Revocable Living Trust. Th conveyed 

propert!e A included approxima ely two mils of th old fP Su~as 

line rom miJe po~t 6 to mitepo t 8, describ d in th deed s 

the " Sea ttl e , i 

Ex. Y'l). One 

hington, Ballard to Fremont Br nch Line." (RVS, 

ag in, ny public lnteredt right wer lgnor d. 

In act, hor ly after oCCA' investigation beg n, the 8~ was 

bold no ugh to remove an additional 800 feet of track west of 

mi.1.epost 6. 

The Sum 

rP.gular, rail 

s ,, i p p e r s a r 

line we t of milepo t 6 stilt continue to h ve 

ervice to five shippers. Coll ctively, three 

igni lean u r • For exa pl , in 1987 S lmon B y 

Steel shipred or r ceiv•d over 850 car , Olympic Hom Products 

mov~d 57 car nd Bar hl moved 16 C r • 

needs, BNRR provideA service thre time 

- 15 -
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records, how e v e r, sho w that B RR s im ilarly pl ns to discont i nue rail 

service o ve r c his remaining portio n of the Sums line west of milep ost 

8 during t h e ne x t fi v years without prior Commission approval . 

Thes e s hi p pe r s could b next co lo e rails rvic wi hou: ~ver 

hav ing the oppor unity to k continued r il rvice, if d ired . 

(Se e RVS , Ex. BBBB). Similarly, th track may, :fn f ct, be d -fgn ter:f 

s a par of th Str tegic Rail Corridor e work (STRAC ET) nd 

el i ~ ina ted irrespectiv of our n tion l de en P. n~ ds. Congres 

c le a rl y n ver int nd d tha~ carri r ,~ ve the unil tee 1 di cretion to 

aban d o n railro d lines without prior Commls io,, pprov l nd 

c ir c umvent the public interest. 
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CONCLUSION 

The Commissi on should find . he all he BNRR ra tl rack and 

right-of-way wes t of milepos 8 arc a line of railroad over which 

rail servi ce could nJ be disco inued wi _hou prior Commission 

approva l . 

j/ 
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ADDENDUM 

STATUTES I VOLVED 

The tatutes primarily invoiv din this proceeding re 

portion s of the Adminis rative Procedure Act ("APA") ~nd the 

Int e rst ate Commerce Act. 

A noter g rding th 1 76 merdment nJ the 1978 

recodif ication of the Interstate Comm rce Act i in order. Prior 

to 1976, th el vant ction were found at 4 u.s.c. §§1(3)( ), 

1(1 8) , 1(19), 1(20), and 1(22). 

Th Railroa Revit lizatlon nd Regul · tory Reform Act 

(Pub. L. No . 94-210, ~§3 01 , 802, nacted on Februa1y 5, 1976, 90 

Stat. 125-130), am nd d 49 U.S.C. Sl(l8); r p ~led 4 U.S.C. 

§§1(19) through 1(22); nd dded n w ction, 49 u.s.c. l • 

As so JOended, 49 u .• c . ,1(18) de. lt with railroad extensions 

and 49 u. s . c. 1 de lt wi h ab ndonm nt • 

By (Puh. L . o. 95-473), P.nact <l on Octob r 17, 1978, 92 

Stat. 1337, t ~·, the Interstate Commerce Act w· !' pe led nd 

its p ovi i0n codifi d, without ~ah tantiv change, in Title 4 

of the United St .tea Code. 

Th• relevant portlons of th PA and the v riou ection of 

th Interstat Comm rce Act, together with th ir rep ctive 

effective dates, ~e s~t forth blow. 
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5 u.s.c. 1554: 

The Ad ■inistrrtive Procedure Act 

to the provi ion 
by st tutc tc b 

ther o , in 
d t ermined 

(a) Thi s se,• tion applie, cco rdi ng 
ev e r y case of a d judication requir d 
o n t he record fter opportunity for 
the e x te n t there i involved 

n g n~y h•aring, exc pt to 

(1) am tee s ub ject to 
t h e fact de novo in a co rt; 

* 

ub eque t tri l of th l ,1 and 

( e) The gency, wlt h like ffect a in the c e ut other ord•rA, 
and i n it ound discretion, may is ue a decl ratory ordec to 
t r minate co ntr ov rsy or remove unc r inty. 

Prior to P bruary 5, 1976 -

49 u.s.c. fl( 18)_: 

* 

[ N)o carrier by r ilro d subject to thl chapt r btndon 
all or ny por t in of lin o railro d, or th operati ~ 
the r eof , unle sand until there sh 11 firth ve b n obt ind 
from th Commi si,lu c rtific t tha th. pr"S nt or futur 
p ubl ic con v nience nd n cs ity p~rmlt of such b ndonm nt . 

* -Jr * 
49 u.s.c. 11(19) : 

* * 

The appllc tion for · nd i suan : o ny uch c rtiflc • sh· 11 be 
u nd r such rul e an t gulations ~ to h arln and oth rm er 

the Co cmi..s iou may fro . , 1.JiD to tLme pre crib , and th 
p r ovisions of this ch pt r hall pply to alt uch pro ~e~dlng , 

* 

49 u.s.c. 11( 20) : 

* * * 

Any coo ::r uc t ion , oper tion, or b ndonmer,t conLr· ty to th 
p ro v ! io ns o thi paragraph r ot par gr ph {18) or (19) f thi 
aec t ion may b enjoinea by ny cou rt of com pe ~nt juri diction at 
the suit of the Unit d t·te, the Commi sion, any c omm! ion or 
r eg u lat i ng body of the St aLe or St t ffec (d , or ny party in 
in t e r eBt; nd ny c rri r whi c h, or ny direct , o f~cer, 
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r eceiver, tJp er ti ng tru t , l '3see, agent, or pr on, acting f r 
or employe~ ~y uch c rri r, ho kno wingly u thoriL , cons nt 
to, o r pr it ny violation of the provi ions of this p ragr ph 
or of par ~rap h (18) o this ectlon , sh 11 upon conviction 
the r eof b puni hed by fin of not more th~ $5,000 or by 
im p risonment for not oore than three yt rs, or both. 

49 o.~.~- 11( 22): 

Th thority of th Commis ion conf rr d by p ra raph (13) to 
(2 1) of this ection , both lnclusiv , h 11 not xtend o th 
con t r ,1 ct i n or , b n don m n t of <J p u r , ind us l r i a 1 , t ea m , w i t ch 1 n g , 
o i tr ck , lnc.ited or to h loc t d wholly withl on S ,1t 

or o str et, suburban, or interurban lectric r llw ys, which 
r not aper ted a a part or parts of Ken r 1 t m railroa 

syst •m of Lr n port.ition. 

From. '!I b r uar y 5, 1976 o Octoh r 17, 1978 -

49 u.s . c. Ila {Pu .L.Jo. 94 -1.10, 90 t. 121- 13lJ): 

(1) o carri r by railroad ubject to this p rt 
ab ndon 11 or ny portion of ny of it lln of r ilro 
(h r t:er 1.n thi ct ion r ferred to ' b ndonm nt') · nd no 

uch carr l r hall d1 con th op ration of 11 r 11 vie 
r 11 or any po• ion o . uch lln (her. terr f to 
'di continu, nc '), unl such ab, ndonment or di continu nc. 
d scrib in ,ind cc.,vered by cer iflc1t wnlch is i by 

Cammi '3ion nd which dLcl r th t th pr• n or future 
publi c conv ni.nc nd n cs ity r quir or permit uch 

bandonmen or di cont inu, nc • 1rf<k Abandonm nt , nd 
discont inu ~ces h 11 be gov~rn d by th prov! ion of thl 
s ct ion or by the p ovi ions of any oth r ;ipplicabl F d r, 1 
statul , notwith nding ny incon 1st nt or contrary provf on 
in any St. te 1 ~ or constitution, or any dec1 ton, orde , or 
proc d r of ny Stat .d~ini trative or Judie! l body . Th• 
authority rant d o th Comml alon und r thi - ~tlon sh 11 o 

pply o (a) ab· ndonm nt or di continuanc ~1th pur, 

in u ri 1, ,rn, witchi e, or id t. c· ff 
loc t d •ntlr _ ly within on State, or (b) any 
01.° int rurb n el ctrlc rcdlw y which i r.ot op 
g n r l yst m of r il transpu r ation. 

• * * 

uburbo • 
p rt o i a 

( 9) ny bandonment or di continu nc which 1 contr ry to 
any provl ion of thi ction , of ny r gula ion promulg d 
und r thi ction, or o ny t rm nd conditlona "f n 
a~plic bl c rtifica , my be enjoined by n appropr ate 
district co urt of th Unit d Stat in , civil ction cor.i nc d 

nd min ind by th United St t , th Com~i ion or h 
t torn y 1 o r h r n portation regul ory body of n 
f ct d Such court m•y impoq ci vil p n Lty 

of not to x c d $5 , 000 on ch pr on who kno wi ngly thorize 
any viola ion of this c in or o an to , or p rniit 

,n und r thi • ct i on . 
* * 
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49 U.S.C. 11(18) (Pub.L.~o. 94 -210, 90 Sta 125-127) : 

( ) o arri r by r, ilro d suoject to this D rt hall -

( i ) u n de rt ,, k e the _ x t c n i on any of L t s line of r i 1-
r o d or he con trnc ion of 1ny ddition 1 line of 
r ilroad; 

( i) cquire ur operat ny ch exten ion or any such 
addition l tin; or 

(iii) P in r nspurt ion ov r, or by an of, any 
xt nded or addition l lln• of r ilroad, unl Q 

uch xt,_.n ion r .1dditlon, l lin. of r ilro,d i'l 
d crib- in nd covered by a certific te whl~h is 
i sud by th Commi Bion nd which declar that he 
pr nt 0 utur_ public conv ni nc nd neces lty 
r quire or will b nh~nc <l by th~ con rue ton nd 
op r tion of 11ch ext nded or additional line of 
r ilroad. 

(d) C~rri r by r ct to this p rt my, 
notwiths udin his p ction 5 of thi part, nd 
withou t t h pprov lo ion, cnt r into contr ct , 

gr •m nt~, or oth.r arr n nt or th point own r hip or 
join u of pur. indu tri t wltchl ng or sid r ck • 
The , uthority p;ront d to th or.i ton und •r thi p, r gr,1ph 
shall no xt nd to th truction, ~cqui ltion, r op r tion 
of spur, industrl 1, t m, 1 ching, or id track if such 
tr ck located or intend d to be locat d entir ly within one 

t te, h ll not pply ·o ny tr uburb n, or int turban 
1 c tri c r il y which 1 not operated p1rt of g n r 1 

sy t m of r 11 tr n portation. 

( ) ny construction or op.ration which I contr ry to any 
prov i of th i pa r t p h , ,, f n y reg n I 1 t i n pro rn u l Y, t d 

r this p r 1 = ph, or of ny t r nd condition f n 
ce cl le , my b enj ined by dn appropri te 

of the UnitPd P ate8 inn clvtl action comr.i nc•d 
by the United S , t , th Comni ion, or the 
1 or th tr nspor acio~ r gul ory body o an 
or are • Su~h court my lmpo civil p nalty 

of not to d $5,000 on •, ch p r on who knowi gly uthoriz s , 
cons nt to, or p rmit any viola ton of his p ragr ph or o th 
c nditlon s o d c rtlfic t i sud ~nd~r thi pr gr ph. 
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INTERSTATE COKKERCK ACT AS PRK SR NTLY AKKNDKO 

49 O.S.C. 110321 POWERS: 

(a) The Inter t te Commerce Comll'iSSil-n shall c · rry out this 
sub l itle [49 u. s . c . 410101- 11 17] . F~nurner tion of pow r of 
the Com i sion in hi subtitle docs not ~xclud cother pow r 
the Commi sio n my have inc rrying out his ubtitle. 

* 

49 O.S.C. 11090 1 AUT HORIZING CON TRUCT ON AHO OPERATION OP 
RAIL RO AD LI NES : 

(a) Ar il carrier providing tr nspor ation sub j ct 
juri odic ion o th Intec t t Comm rce Comm1 !on under 
t r I of chapter 105 of thi~ title may -

(1) construct an exten ion to any of 
it~ r ilroad llne ; 

(2) con true n ddition l r ilroad lin~ ; 
(~) cquir or opcrat n xt nded o r 

,ddition l r ilroad lin ; or 

to h . 
uhch p-

(4) provl~• transport tion over, or by m ns of, n 
ext nd•d or addition l railr o d line; 

onl) if th Commi ion find that t h• pr nt or futur public 
convenien'.! nd n c stiity requir or permf t the constructiol'! nt 

cqui ition (or ooth) and op•r i tion of the r , llroad tin .• 

(e) Th Commi sion ir any rall pr po lng 
bo th to con true nd op new r ilroad u nt to 
thi ction to provlJ nd quit bl ¾rrange •nl for th 
pr o t ection of th in re raflr o <l mploy ~ whom y b~ 
af cted thereby no 1 s protec tve n., od bt.!neflrl l. to th_ 
i nter~ t of such mploye th n tho~ bli hed pur uant to 
ectio n 11347 uf thi title . 

49 U. S .C. 1 10903 AUTHORIZING ABAN ONKENT AND D(SCONTI UANCE OF 
RAILROAD LIM! AMO KAIL T~ANSP TATlON : 

(a) A rail ca r i•r providing port to th 

juri diction of the Int rt CommPrc 
(l) bandon any part o it r ilrond li~ ; or 

••• may 

(2) discontinu_ the op ·ration o l rail · ran porta-
tion over any part o its r ilro d lJn• 

only if th Co mmi siun findq that the pre n or future public 
c onv ni n ee nd n cs lty r quira or p rmit the Rb ndonm~nt ot 
di continuance. 
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49 U.S.C. 110907 EXCEPTIONS: 

(b) The Commi s ion doe no t hav authority under 
10 9 0 1- 10906 of thi t itle over-

c io n s 

( 1 ) the c onst r uction, cqui ltlon, oper tion, 
aba ndo nment, or di continu n, : o pur, industri l, 
t t! am , i w 1 t c l1 in g , o e 1 d tr ck if the track 1 re I o c t d , 
o r i~ t e n d d to b located , entirely in one St t ; or 

(2) s t re t , burban , or interurban el ctrlc 
r ilwa y th iq not operated part of a g n r 1 

yst m of rail tran port tion. 

49 U.S. ,. '11 5 0 5 STATF. ACT ON TOE J OI RAlL CARRIE RS FKOK 
CE RTA IN ACTfO NS : 

attorney gen rat of a State or 
tr an port tion r gul tory uthor·cy of St t 
o r ar affected by violation of ections 
10 901-109' 7 of thi tltl , my bring civil 
~c ion to enjoin 1 rail carri r from violatin, 
thos sec ions. 

* * 

49 U • S. C. f l 1702 ENFORCEHE~T BY THE l T ERSTATE ,O HHERCE 
CO KH SS ION : 

( 11) Th 
may bring c 

Intersta Commerce Com i sion 
civil actton -

(1) to .njoin ~ r il c rrler fron 
violating section 10901-10907 vr 1093~ or this 
ti le, or a r gulation pr scribed >r r,ertific te 
i s~ed under ny of those section; 

* * 

49 U.S.C. 111 703 ENF ORCEMENT BY THE ATTORNE Y GENRRAL: 

( ) Th Attorn~y G•ner m y I nd on r quest 

o f t h n t r s t t Com.n re Commi i ·1 n 1,ha 11, bring 

co urt proc e e ding to nforc this ubtitl or 

r or o r d r of th Commission or ce r tificate g ulatl o n 
o r permi t i ued und r this subti.tl nd to proq cute 

p :- 'Ion vjol t'Lng ':.hi 
orde r of the Commissi-.n 
und e r his subtitl . 

ubtitle or 
or C 

* 
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