LAW OFFICES OF
Louls E. GITOMER

Louts B GiroMLR THE ADAMS BUII DING SUITL 101
Lov_GlIOMER@VERIZON NFT 500 DALTIMORE AVENUE
TOWSON, MARYLAND 21204 4022

A].)l'll 16, 2008 [202) 466 6532

FAX (410) 332.0885

Honotable Anne K Quinian
Acting Scerctary

Surface Transportation Bomd
395 E Sticet, 8 W
Washington. 1> C 20423

RE: Docket No 42104, Lutergy Ai kansas, Ine und Enter gy Services, Inc v '7 2
Unron Pactfic Ralioad Compuny and Missourt & Northern Arkansas 2/ 07
Realroad Company, Inc

Finance Dochet No 32187, Alssour: & Northern Arkansas Ry oad

Company. Inc —Lease, Acqunsition and Operation Exempiion=Missoniri 249 /o
Pacific Ralroad Company and Burlington Northern Ral oad Compuny }/

Dear Acting Secictaey Quinlan

Enclosed for efibing 1s a Maotion fot Protective Ordes by the Missouri & Noithetn
Atkansas Railivad Company. Inc in otder to facilitate tesponse to discovery and
potential use ol confidential and highly confidential material in this proceeding

Thank you for your assistance [ you have any questions please call o emal me

Sincerel

is E. Gitomer
Attorney for Missouri & Noithern Arkansas

Railioad Company, Inc
Enclosue



BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No 42104

ENTERGY ARKANSAS, INC AND ENTERGY SERVICES, INC
v
[UNION PACIFIC RAILROAD COMPANY AND MISSOURI & NORTHERN ARKANSAS
RAILROAD COMPANY, INC.

Finance Docket No 312187

MISSOURT & NORTILIERN ARKANSAS RAILROAD COMPANY, INC.
-LEASE, ACQUISITION AND OPERATTON EXEMPTION-
MISSQURI PACIFIC RAILROAD COMPANY AND
BURLINGTON NORTHERN RAILROAD COMPANY

MOTION FOR PROTECTIVE ORDER
EXPEDITED HANDLING REQUESTED

Scott G Williams Esq Lows E Guitomer, Lsq.

Seniot Vice President & General Counsel Law Offices of Louis C Gitomer
RailAmenca, Inc 600 Baltimore Avenue

5300 Broken Sound Boulevird N W Suite 301

Second [Floor Towson, MDD 21204

Boca Raton. L. 33487 (202) 466-6532

(561)226-1757

Attorneys for MISSOURI & NORTHERN
ARKANSAS RAILRCAD COVIPANY, INC

Dated Apnl 16, 2008



BEFORE THE
SURFACL FTRANSPOR FATION BOARD

Docket No. 42104

ENTERGY ARKANSAS, INC AND ENTERGY SERVICES, INC
v
UNION PACIFIC RAILROAD COMPANY AND MISSOURI & NORTHLRN ARKANSAS
RAILROAD COMPANY. [NC

Finance Docket No 32187

MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY, INC.
~LEASE, ACQUISITION AND OPERA LLON EXEMP [TON-
MISSOLRI PACIFIC RAILROAI) COMPANY AND
BURLINGTON NORTIERN RAILROAD COMPANY

MO LION FOR PROTECTIVE ORDER

Missourt & Northern Arkansas Railroad Company, Inc (*M&NA™), pursuant (o 49
CFE.R § 1104 14(b), files this Motion for Protective Order (the “Motion™) 1n these proceedings
1n the form provided in the Appendix to this motion. The proposed protective order will
facilitate discovery 1n these proceedings by protecting the confidentiality of matenal reflecting
the terms ol contracts, financial information, and other confidential and proprietary information
in the event such matenals are produced The proposed protective order follows the format of
protecuve ordets that have been approved 1n other complaint proceedings before the Surface
Transportation Board

M&NA 13 authotized to state that Entergy Arkansas, [nc . Fatergy Services, Inc , and

Union Pucific Railroad Company concur in this motion



M&NA prays that the Board grant its Molion lor a Protective Order

Respectfully subputted,

Scott G Wilhams Esy LOLJ%

Senior Vice President & General Counsel Law Otlices of l.oms E Gitomer
RailAmerica, Inc 600 Balumoic Avenue

5300 Broken Sound Boulevard N W Suite 301

Second Floor Towson, MD 21204

Boca Raton, FL 33487 (202) 466-6532

(561) 226-1757

Attorneys for. MISSOURI & NORTHERN
ARKANSAS RAILROAD COMPANY, INC

Dated Apnil 16, 2608



APPENDIX
PROTECTIVE ORDER
1. For purposes of this Protective Order

(a) “Confidential Documents™ means documents and other tangible matenials containing
or retlecting Conlidential Information.

(b) “Confidential Information™ means (1) traffic data (including but not limited to
waybills, ubstracts, sludy movement sheets, and any documents or computer tapes contauning
data derived from waybills, abstracts, study movement sheets, or other data bases, and cost work
papers), (11) the 1dentification of shippers and receivers in conjunction with shipper specitic or
other traffic data, (11i) the confidential terms of contracts with shippers or carriers, (1v)
confidential financial and cost data, (v) divisions of rates, trackage rights compensation levels,
and other compensation be(ween carriers, and, (vi) other confidential, commercial, {inancial.
uperational, proprietary, or personal information

(c) “Designated Matenal” means any documents designated or stamped as
“CONFIDENTIAL” or “HIGIIL.Y CONFIDEN I TAL™ in accordance with paragraph 2 or 3 ol
this Protective Order, and any Conlidential Information contained 1n such matenals

{d) “Party” means Entergy Arkansas, Inc , Entergy Services, Inc . Union Pacific Railroad
Company, and Missour1 & Northern Arkansas Railroad Company, Inc ., individually, as the cusc
may be

(¢) “Parties” means Entcigy Arkansas, [nc . Fntergy Services, Inc , Unton Pacific
Riulroad Company. and Missoun & Northern Arkansas Raifroad Company, Inc , collectively, as
the case may be

() “Proceedings™ mean (1) the proceedings before the Surface Travsportation Board
(“STB™ or “Board™) in SI'B Docket No 42104 and Finunce Docket No 32187, and () any
judicial review proceedings arising trom (1)

2 If any Party to the Proceedings determines that any part of (1) a document 1t
submits, (i1} a discovery request 1t propounds, (111) a discovery 1esponse it produces, (1v) a
transcript of a deposition or a hearing in which it participates, or (v) a pleading or other paper to
be submutted, filed, or served 1n the Proceedings contanns Confidential Information o1 consists of
Conlidential Documents, then that Party may designate and stamp such Contidential Information
and Confidential Documents as “CONFIDEN ['TAL ™ Any information or documents designated
or stamped as “CONFIDENTIAL™ shall be handled as provided for herewmnalter

3 If any Party to the Proceedings determines that any part of (1} a document 1t
submuts. (11) a discovery request 1t propounds, (1) a discovery response it produces, (1v) a
transcript of a deposition or a hearing 1n which 1t participates, or (v) a pleading or other paper to



be submutted, filed, or served n the Proceedings contains shipper-specific rate or cost data,
division of rates, trackage rights compensation levels, or other compensation between carriers, or
other compeutively sensttive or proprietary information, then that Party may designate and stamp
such Confidential Informauon as “LIIGHLY CONFIDENTIAL * Any information or documents
so designated or stamped shail be handled as provided heremafter

4 Information and documents designated or stamped as “CONFIDENTIAL” may
not be disclosed in any way, dircctly or indirectly. or to any person or entily except to an
cmployee, counscl, consullant, or agent of & Party to these Proceedings, or an employee of such
counsel, consultant, o1 agent, who, before 1cceiving aceess to such infoimation or documents,
has recerved and has read a copy of Uus Protective Order and has agreed to be bound by 1ts terms
by signing a confidentiality undertaking n the form set forth in the Undertaking for Confidential
Matenal

5. Information and documents designated or stamped as “HIGILY
CONFIDENTIAL" may not be disclosed in any way, directly or inditeetly, to any employee of a
Party to these Proceedings, or to any other person or entity except to an outside counsel or
outside consultant ot a Party, who, before recerving access to such information or documents,
has reccived and has read a copy of this Protective Order and has agiced to be bound by its terms
by signing a confidentiality undertaking in the form sct forth 1n the Undertaking tor Highly
Confidential Matenal

6 The Parties must [ile simultancously a public version of any Highly Confidential
or Confidential submission filed with the Board. whether the submission 1s designated a Highly
Confidential Version or Confidential Version When filing a Highly Confidential Version, the
filing Party does not nced to file a Confidential Version with the Board, but must make avatlable
(stmultaneously with the Party's submisston to the Board of its Highly Confidential Version) a
Confidential Version reviewable by the other Party’s in-house counsel  I'he Confidenual
Version may be served on the other Party in electronic format only In lieu of preparing a
Confidential Version, the filing Party may (simultaneously with the Party’s submussion to the
Board of its Highly Contidential Version) make available (o outside counsel [or the other Party a
list of all “highly confidential™ information that must be redacted from its Highly Confidenteal
Veision prior to review by in-house personnel, and outside counsel for the other Party must then
redact that material from the Highly Confidential Veision before permitting any 1n-house
personnel to review the submission

7 Any Party to these Proceedings may challenge the designation by the other Party
of intormation or documents as “CONFIDENTIAL” or as “HIGHLY CONFIDENTIAL” by
filing 4 motion with the Board o1 with an administrative law judge or other officer to whom
authonty has been lawfully delegated by the Board to adjudicate such challenges

8 Designated Material may not be used for any purposes other than the preparation
and prescntation of evidence and argument in these Procecdings, as defined herein  Such
proscribed purposes include without limitation. business, commercial, operational, and/or
competitive purposes



9 Any Party who 1eceives Designated Matenal in discovery shall destroy such
materials and any notes o1 documents reflecting such matenals, other than file copies of
pleadings or other documents filed with the Board and 1etained by outside counsel tot a Parly to
these Proceedings, at the earlier of (1) such time as the Party receiving the matenals withdraws
from these Proceedings, or (2) the completion of these Proceedings, including any petitions for
reconsideration, appeals, or remands

10 No Party may include Designated Matenal in any pleading, brief, discovery
request or response, or other document submuited to the Board, unless the pleading or other
document is submitted under seal, in a package clearly marked on the outside as *Confidential
Matcrials Subject to Protective Order ” 49 CFR 1104 14 All pleadings and other documents so
submutted shall be hept confidential by the Board and shall not be placed 1n the public docket 1n
these Proceedings, except by order of the Board or of an admunistrative law judge or other ofTicer
in the exercisc of authortty lawfully delegated by the Board.

11 No Party may include Designated Matenial in any pleading, brief, discovery
request or response, or other document submutted to any tribunal other than the Board in these
Proceedings, unless (1) the pleading or other document s submitted under scal in accordance
with a protecttve order that requires the pleading or other document to be kept confidential by
that tribunal and not be placed 1n the public dochet in the proceeding; o1 (2) the pleading or other
document 1s subnutted mn a sealed package clearly marked, *Confidential Materials Subject to
Request for Protective Order,” and 1s accompanied by a motion to that tribunal requesting
1ssuance of a protective order that would require the pleading or other document be kept
cunfidential and not be placed 1n the public docket in the proceeding. and requesting that, if the
motion for protective order 1s not 1ssucd by that tribunal, the pleading or other document be
returned to the filing Party

12 No Party may present or otherwise use any Designated Material at a Board
hearing in these Proceedings, unless that Party has previously submitted, under seal, all proposed
exhibits and other documents contatning or reflecting such Designated Matenial to the Board, to
an administiative law judge, ot 10 another officer to whom relevant authority has been lawlully
delegated by the Board, and has accompanied such submission with a written request that the
Board, admuustrative law judge, or other officer () restrict attendance at the hearing during
any discussion of such Designated Material, and (b) restrict access to any portion of the record ot
bricts reflecting discussion of such Destgnated Material in accordance with this Protective Order

13 1" any Party mntends 1o use any Designated Matenal in the course of any
deposition 1n these Proceedings, that Party shall so advise counsel for the Party producing the
Designated Material, counsel for the deponent, and all other counsel attending the deposition
Attendance at any portion of the deposttion at which any Designated Material 1s used or
discussed shall be resiricted Lo persons who may review that material under the terms of this
Protcetive Order  All portions of depositton transcripts or exhibits that consist of, refer to, or
otherwise disclose Designated Matenal shall be filed under seal and be otherwise handled as
provided in paragraph 10 of thus Protective Order



14 To the extent that materials reflecting Confidential Information are produced by a
Party 1n these Proceedings, and we held and/or used by the recerving person in compliance with
this Protective Order, such production, disclosure, holding. and use of the materials and of the
data that the materials contain are deemed essential for the disposition of these Proceedings and
will not be deemed a violation of 49 U S C §11323 or §11904, or any other relevant provision of
the 1CC “Termination Act of 1995.

15 All Parties must comply with ull ol the provistons of this Protective Ozder unless
the Board or an administrative law judge or other oflicer cxercising authority lawtully delegated
by the Board determines that good cause has been shown warrantsng suspension of any of the
provisions herein

16.  Nothing in this Protecuve Order restticts the right of any Party to disclose
voluntarily any Confidential Information oniginated by that Party, or to disclose voluntarily any
Confidential Documents ornginated by that Party, if such Confidential Information or
Confidential Documents de not contain or reflect any Confidential Information onginated by any

other Party



UNDERTAKING

CONFIDEN LTAL MATERIAL

I, . have read the Protective Order served on April
__, 2008, governing the production and use of Confidential Information and Confidential
Documents in STB Docket No 42104 and Finance Docket No 32187, understand the same, and
agree 1o be bound by 11s terms 1 agree not 1o use or to permit the use of any Confidenlial
Information or Conlidential Documents obtained pursuant to that Protective Order, or 1o use or
to pernut the use of any methodologies or techniques disclosed or information learned s a result
of recerving such data ot tnformation, for any purpose other than the preparatton and
presentation of evidence and argument in STB Docket No 42104 and Finance Docket No
32187, before the Surface Transportation. Board (“Board™), and/or any judicial review
procecdings in connection with STB Docket No, 42104 and Finance Docket No. 32187 | further
agree not to disclose any Conlidential Information, Confidential Documents, methodologices,
techniques, or data obtained pursuant to the Protective Order except Lo persons who are also
bound by the terms of the Order and who have executed Undertakings in the form hereof, and
that, at the conclusion of these Proceedings (including uny procceding on administrative review,
judicial review, or remand). | will promptly destruy any documents contaiming or reflecting,
malerials designated or stamped as "CONFIDENTIAL," other than file copies, kept by outside
counsel. of pleadings and other documents filed with the Boaid

[ understand and agree that money damages would not be a sullicient remedy for breach
of this Undertakhing and that the Parties or other parties ptoducing Confidential Informaton or
Confidenttal Documents shall be enutied to specific performance and injunctive and/or other
equitable rchief as o remedy for any such breach T further agree to waive any 1equuiement for the
sceuring or posting of any bond n connection with such remedy  Such remedy shall not be
deemed to be the exclusive remedy tor bieach ol this Undertaking, but shall be in addition 1o all
temedies available at law or equity

Signed

Date,




UNDERTAKING
HIGHLY CONFIDENTIAL MA'TERIAL

I, , am outside [counsei] [consultant] for [Party to
Proceeding]. for whom I am acting in these Proceedings 1 have read the Protective Order served
on April __, 2008, governing the production and use of Highly Confidential Information and
Highly Confidential Documents in STB Docket No 42104 and Finance Docket No 32187,
understand the same, and agree (o be bound by its terms 1 agree not 10 use or to permit the use
of any Ilighly Confidential Information o0 Highly Confidential Documents obtained putsuant to
that Protective Order. or to use or 1o permut the use of any methodologies or techmques disclosed
or information learned as a resuit of recetving such data or information, for any purpose other
than the preparation and presentation of evidence and argument in STB Docket No 42104 and
Finance Docket No 32187 before the Surface Transportation Board (“Board™), ot any judicial
review proceedings in connection with S I'B Docket No 42104 and Finance Docket No 32187 |
further agree not to disclosc any [ ighly Confidential Information, Highly Confidential
Documents, methodologies, techniques, or data obtained pursuant to the Protective Order except
to persons who are also bound by the terms of the Order and who have executed Highly
Contidential Undertakings in the [oim hereof

[ also undetstand and agree, as a condition precedent to my receiving, reviewing, or using
coptes ol any information or documents designated or stunped as “HIGHLY
CONFIDENTIALT,” that I will take all nccessary steps 1o assure that said information or
documents be kept on a confidential basis by any outside counsel or outside consultants working
with me, that under no circumstances will [ permat access 10 said matenals or information by
employees of my client o1 s subsidiartes, affihates, or owners Al the conclusion of these
Proceedings (including any proceeding on admunistrative review, judicial review, or remand), |
agree to promptly destroy any documents containing or reflecling information or documents
designated or stamped as “*HIGHLY CONFIDENTIAL,” other than file copes, kept by outside
counsel, of pleadings and other documents tiled with the Board

1 understand and agree that money damages would not be a sufficient remedy for breach
of this Uindertaking and that the Parties or other paities producing Highly Confidential
Information o1 [hghly Confidential Documents shall be entitled to specific pertormance and
injunclive and/or other equitable relief as a iemedy for any such breach | further agree to waive
any requiremert for the securing or posting of any bond in ¢connection with such remedy  Such
remedy shall not be deemed to be the exclusive remedy fon breach of this Undertaking, but shall
be in addition to all remedies avanlable at law o1 equity

Signed

Dated.

10



CERTIFICATE OF SERVICE

[ hereby certify that I have caused the Mouon for Protective Oider in Docket No 42104,
Entergy Arkunsas, Inc and Entergy Services, Inc v Union Pacific Ravlroad Compuny and
Missourt & Northern Arkunsas Ruroad Company, Inc , and Finance Docket No 32187,
Missourt & Northern Arkansus Radroad Company, Inc - Leuse, Acquisition and Operation
Exemption-Mussourt Pucific Ralroad Company and Burlington Northern Radroad Company
10 be served electronically on counsel for Entergy Arkansas, Inc . Entergy Sevices, Inc, and

Union Pacific Railroad Company

Louis E Gitomer
Apnil 16, 2008
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