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IN THE STATE OF WISCONSIN

DOCKET NO. FD 36505

WATCO HOLDINGS, INC.
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Pursuant to the Board's April 27, 2021 order in "dimve proceedings (the “Order”)
GDLK, FOXY, and Watco Holdings, Inc. (collectivelfvatco”) hereby respond to 1) the small
number of comments filed in FD 36503 and FD 36%kksg unwarranted regulatory scrutiny of

the proposed transactions in those dockets, atieeBoard’s legal question regarding acquisition
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of discontinued rail lines in their discontinuedtst This submission is being filed early in order
to facilitate a Board decision by June 7, 2021.

This response is supported by the Verified Stat¢émeStefan R. Loeb (“Loeb V.S.”).

INTRODUCTION

The proposed transactions accord with and pronm&eational rail transportation policy
("RTP”) of 49 U.S.C. § 10101. They also enjoy sggasupport from the shippers on the affected
lines. Numerous shippers and other stakehoidarsluding the Wisconsin Department of
Transportation have filed in support of the progbs®nsactions. Wisconsin Governor Tony
Evers issued a statement hailing the proposeddctings as “truly great news for Wisconsfn.”
Shippers and other stakeholders supporting thedcaion recognize that the proposed transactions
plainly are in the public interest. Watco bringsv@alth of experience and resources in growing
existing business, developing new business, ancesatully operating branch lines like those at
issue here for the benefit of local shippers androanities. Watco has a well-earned reputation
for providing consistent and reliable service amdvell positioned to cater to the specific rail
service needs of their local customers. Moreowerproposed transactions are free of interchange

commitments. And the proposed transactions crea jFor these reasons, the shippers support

! The following have filed support letters: Clark iy Economic Development & Tourism Bureau,
Domtar, Dunham Transportation, Limited, Green Backaging, Inc., Graymont, LSSA, McDonald

Companies, Michigan Railroads Association, The df&ti Industrial Transportation League, Office af th

Commissioner of Railroads State of Wisconsin, PgickpCorporation of America, Park Falls Industrial
Management LLC, Tri-County Railroad Team, Unitedo@erative, WCG, Weather Shield Mfg., Inc.,

Wisconsin Department of Transportation, WisconsianMfacturers & Commerce, Wisconsin Paper
Counsel and Wisconsin Railroad Association

2 https://wisconsindot.gov/Pages/about-wisdot/nemsvaews-rel/033021 CanadianNationalSale.aspx
(last accessed May 6, 2021) attached as Exhibit A.

3 A list of approximately 48 employment opporturstigith FOXY and GDLK is included in Exhibit C to
the Notice of Exemptions filed in FD 36503 and 3650
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the proposed transactions and ask that the Boarceed under the Board’s class exemption
procedures applicable to such transactions.

The list of current supporters now includes sonakedtolders that initially expressed
reservations. Those reservations were largely et the level of regulatory scrutiny in the
STB’s exemption process. However, two organizati@psesenting shipper interests, Wisconsin
Central Group ("“WCG”) and Lake States Shippers Aggomn (“LSSA”) quickly withdrew their
opposition and committed to working with FOXY an®IX after the Watco companies met with
them and discussed their concefn3wo additional organizations, Northwoods Transit
Commission and the Western Upper Peninsula Planfibgvelopment Regional Commission
have advised that they too intend to withdraw thequest for increased regulatory scrutiny, and
instead file in support of expedited authority floe proposed transactions.

The few remaining dissenters appear to have ontgrgd concerns about the exemption
process and do not identify any specific issuef wie proposed transactions. Five commenters
(U.S. Representative Tiffany, Northwoods DistribuatiServices, Inc. (“NDS”) together with the

Branch Line Railroad (“BLR”) and Dahlquist Trucki@pmpany? and the Timber Professionals

4 Watco company representatives met with WCG andd &%l several shippers on April 21 and 22, 2021
in Green Bay, WI. These meetings not only resuhiébeir full throated support of the transactibot also
helped forge collaboration on efforts to develoibess and restore service on the discontinued.line
These entities now understand that Watco's ownerghthe branch lines is a positive first step toiga
their goals, and that the sooner that Watco cafitgétet on the ground in Michigan and Wiscongie,
sooner Watco can get to work. See Stefan Loebt\8S a

® Watco representatives had productive discussidthsNeorthwoods Rail Transit Commission on April 21
and 29, 2021 and May 4, 2021. The Western UppeinBda Planning & Development Regional
Commission also participated in the May 4, 202tulsions.

® NDS jointly with the BLR filed comments on Apri#12021 and again on April 22, 2021 and then jgintl
filed comments with Dahlquist Trucking Company gorif21, 2021. BLR appears to be a special purpose
company formed to lease and operate Northwoodsilisibn Services’ industry track as a line of ragld,

an effort that was rejected by the Boa®&e Branch Line R.R., Inc.—Lease & Operation Exempt
Northwoods Distrib. Servs., Ind=D 36422 (STB served April 6, 2021).
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Cooperativé) only one of whom is a rail customer (NDS), ask Board to subject GDLK'’s
acquisition of rail lines in Michigan and FOXY’s@asition of rail lines in Wisconsin to increased
regulatory scrutiny. However, they provide no legéte basis for departing from the established
Board class exemption procedures applicable t@thexposed rail line acquisitions. They identify
no lessening of competition or other competitivenhdrom the proposed transactions. In fact,
NDS, a transloader, expresses concern that theogedptransactions could resultincreased
competition if Watco should choose to establistommeting transload facility.Nor do these
commenters explain what they hope to achieve frabjesting the proposed transactions to
unnecessary delay and regulatory burden. Finallgpagh styled as petitions for stay and to
revoke the exemptions, these comments make nd eff@tsoever to satisfy the Board’s standards
for stay or revocation. Nor could they satisfy sstdmdards.

As to the acquisition of the discontinued lines, lBDand FOXY'’s intent and goal is to
restore rail service on these lines in due couksquisition of these lines in their discontinued
state is consistent with Board precedent and spohdy. By reducing risk and regulatory burden
on the transfer of such lines to new owners whowvallgng to invest the resources necessary to
restore economically viable rail service, the psgmbtransactions promote the Board’s goals of
preserving inactive rail lines as part of the nadiorail system for potential future rail service.

At bottom, the proposed transactions in FD 365@B36504 are the type of routine, Class
[l line acquisitions for which the class exempsomere designed. They enjoy strong support from
shippers on the affected lines and other stakel®ldd&e transactions raise no unresolved unusual

or controversial issues. Accordingly, GDLK, FOXYdawatco Holdings, Inc. respectfully request

" Timber Professionals Cooperative participated @alawith Watco on Thursday, April 29, 2021.

8 April 21, 2021 Letter filed by Northwoods Distrition Services and Branch Line Railroad in FD 36503
and 36504.



that the Board allow the exemptions in FD 365030k and 36506 to become effective; and also
grant the related Petition for Exemption in FD 36%Y June 7, 2021.

ARGUMENT

The Board's Class Exemption Procedures Are CriticalTools to Achieving The Rail
Transportation Policy.

Congress directed the Interstate Commerce CommigdiGC”) to exempt transactions
“to the maximum extent” when regulation is unneaeg$o implement the transportation policy
and the matter is of limited scope or will not deguabuse of market power. 49 U.S.C. § 10502.
In 1985, the ICC established a class exemptiorvdoious 49 U.S.C. § 10901 transactioins,
transactions involving a non-carrier acquisitioroperation of rail property resulting in the non-
carrier becoming a Class Il carrier, to “fulfilifhis legislative directive.Class Exemption for the
Acquis. & Operation of Rail Lines Under 49 U.S5.09Q1), 1 I.C.C. 2d 810, 811 (1985kview
denied mem. sub nom. Ill. Commerce Comm'n v., 817 F.2d 145 (D.C. Cir. 1987). In
establishing the class exemption for certain 8§ 10@8nsactions, the ICC explained that it had
handled several such transactions under its exemptocedures and granted “virtually all of the
exemption requests,” and concluded that “case-Bg-bandling of these exemptions involved a
burdensome and unnecessary expenditure of resdomtedy individual petitioners and by the
Commission.’ld. at 811. Also, the ICC noted the shipper and conitybenefits of “transferring
a line to a new carrier that can operate the limeeneconomically or more effectively than the
existing carrier” and the fact that “shortlines dependent on local traffic for their survival, and
thus have a greater incentive than class | carteepsovide local shippers with service tailored to
their needs.” Id. at 813. The ICC concluded:

The transfer of abandoned or underused rail prgdertmore efficient use by a

railroad can be beneficial to the shippers onities ko the community that the line
runs through, and to the selling railroad. Whenaagfer occurs, shippers receive



continued, if not enhanced service, while the sglhailroad continues to receive
the feeder traffic generated by the line at itsfion point with the new operator.

In 1996, following Congress’s enactment of 49 U.S@0902, which governs acquisition
or operation of additional rail lines by Class ti®@lass 1l railroads, the Board established asclas
exemption for transactions arising under 8 109@®liring Class Il carriers.Class Exemption
for the Acquis. & Operation of Rail Lines By CldHsRail Carriers Under 49 U.S.C. 10902
S.T.B. 95 (1996), 1996 WL 339192. In establishihg tlass exemption, the Board cited “the
ICC’s considerable experience in considering irdlial petitions for exemption and in adopting
class exemptions from the provisions of section0l08nd section 11343Id. at *4. The Board
also cited Congressional intent that § 10902 “prenabearer and more expeditious handling of
the affected transactions and avoid imposing amlthfiiand sometimes potentially fatal costs on
start-up operations of smaller railroads who oftan keep rail lines in service even if not viable
as part of the larger carrier’s systeta.” The Board found that the class exemption “wililitate
the acquisition of rail lines by Class Il carriersd ensure the continuation of rail service oedin
that may otherwise be abandoned if not for sald.”at *5. It concluded that detailed scrutiny of
such transactions was not necessary to carry eusthtransportation policy of 49 U.S.C. § 10101
(the “RTP”) and that the class exemption was coesiswith several provisions of the RTP.
Specifically, that the class exemption will,

promote the continuation of a sound rail systemméet the needs of the public and

will enhance efficiency, coordination and complat@mong rail carriersSee49

U.S.C. 10101(4), (5) and (9). The exemption widaalminimize the need for

Federal regulatory control over the rail transpiotasystem and reduce barrier to

entry into and exit from the industry. By limitirige level of regulatory review of

such transactions and by relying upon the more @itipas notice of exemption

procedure, the Board’s regulation of Class Il asitjons will be facilitated and
reduced. 49 U.S.C. 10101(2) and (7).



Id. at *6. The Board also found that the acquisitioroperation of rail lines by Class Il carriers
met both standards for exempting transactions udfed.S.C. § 10502. Such transactions are
limited in scope as “[m]ajor changes in rail op&nas or competitive relationships between
railroads are not likely to occur because, underekemption, the purchasing carrier’ operations
will merely supplant the selling carrier’s operatid Id. at *6. And the Board found regulation of
such transactions as unnecessary to protect shifipen abuse of market power as “[cl]ompetition
or transportation options for the shipping pubjipitally will not be lessened. Rather continued
rail operations made possible by such acquisitismsuld improve service for shippers and
decrease the cost of its provisiotd. at *7. The Board concluded that “a class exemption will
reduce regulatory burdens, expedite the acquisafaail lines by imposing specific time frames
on the exemption process and allow us to use @owurees in a more efficient manned’

Time and again, the class exemptions have proveahgélves to be an invaluable tool
allowing Class I railroads to spin off low dendityes, or lines that would otherwise be abandoned,
to shortline operators. And those shortlines, iditly Watco-controlled companies, have
successfully operated the acquired lines, growxigtiag business, and developing new business
as they propose to do here. More than three decdaeperience and the creation of hundreds of
successful Class lll rail carriers have borne batwisdom of the STB'’s class exemptions.

The proposed transactions are precisely the typ&ootine, uncomplicated, and non-
controversial transaction[s] for which the classraptions were designedSee Branch Line R.R.,
Inc.—Lease & Operation Exemption—Northwoods Dist8krs, Ing. FD 36422, slip op. at 2
(STB served Apr. 6, 2021) (rejecting verified netior raising too many unresolved questions
regarding the accuracy of the description of thekage and the nature of the rail service to be

provided). Here, the transactions involve the tiemef low density and inactive rail property—



some of which might otherwise be abandoned—foricoat use, or in the case of inactive lines,
for possible restoration of service by GDLK andA9XY. There are no “unresolved issues or
guestions that require considerable scrutiihy.”

Il. The Issues Raised Do Not Warrant a Departure fromhe Board’'s Class Exemption
Procedures.

U.S. Representative Tom Tiffahynd the Timber Professionals Cooperative eact file
near identical comments in FD 36503 and FD 3650%s& commenters, neither of whom are
shippers, ask the Board to stay or revoke the ekengpand to review the proposed transactions
in those dockets as “significant” transactions und@ C.F.R. Part 1180. According to these
commenters, neither applicant can be said to beew ‘tarrier” within the meaning of 49 C.F.R.
1130.31(a), the transaction was negotiated priyabetween CN and Watco, Watco already
controls some 600 miles of rail lines in Wiscorsim as a result of the proposed transactions will
control more than 1,250 miles of rail lines in Wissin and Upper Michigan, and the applicants’
Notices of Exemption do not address the condittbas the Board imposed in 2001 in approving
CN'’s acquisition of WCL.

Before addressing those arguments below, we addnesse basic error in the comments.
The commenters assert that the proposed transac@mnot meet the standards for an exemption
under 49 U.S.C. § 10502. But by establishing tasskexemptions, the Board has already made
the determination that transactions such as th@spoped here meet the standards for an
exemption under 49 U.S.C. § 10502. To revoke tlemgtion “in whole or in part”, the Board
must find “that regulation is necessary to carrytbe rail transportation policy (RTP) of 49 U.S.C.

§ 10101.Caldwell R.R. Comm’'n—Exemption From 49 U.S.C.igailb¥/, FD 32659 (Sub-No.1)

° Representative Tiffany also issued a press releasatively supporting the transaction attacheetoeas
Exhibit B.



slip op at 1-2 (STB served Nov. 26, 2014). “Thetpaeeking revocation of an exemption has the
burden of proof, and the petition to revoke musbased on reasonable, specific concerlts.”
Here, the commenters make no effort to meet oremddihis high standard. They do not articulate
any reasonable, specific concerns regarding tmsacions, but rather make general assertions.
And they do not explain why even these asserticarsamt subjecting the transactions to additional
regulatory scrutiny, whether or how the proposeshdactions frustrate the RTP, or otherwise
warrant revocation or stay, which they do not.

A. GDLK and FOXY Are Acquiring Lines Pursuant to Section 10901 and 10902
Which Are Not Subject to 49 CFR Part 1180.

As an initial matter, these proceedings are ngestibo 49 C.F.R. Part 1180 which governs
transactions “initiated under 49 U.S.C. § 11323"@F.R. § 1180.0(a) GDLK’s acquisition of
the Michigan lines (FD 36503) is initiated under43.C. § 10902 and FOXY’s acquisition of
the Wisconsin lines (FD 36504) is initiated und@i4S.C. 8 10901. Neither of these transactions
are initiated under 49 U.S.C. 8§ 11323 and thered® €.F.R. Part 1180 is simply inapplicable to
the proposed transactions.

To the extent 49 U.S.C. § 11323 is implicateds iini only FD 36506 where Watco has
petitioned for exemption authority to continue antrol of FOXY upon FOXY becoming a Class
lIl carrier. Notably, but for the fact that two ofie branch lines, the 15-mile West Bend
Subdivision and the 20-mile Saukville Subdivisi@mpect to the Wisconsin & Southern Railroad
(“WSOR”) and will ultimately become part of the W&E, Watco’s continuance in control would

have been subject to the class exemption underBRC8 1180.2(d)(2). Those two branch lines

19 See Watco Holdings, Inc.—Exemption for Intra-CogterFamily Transaction—Fox Valley & Lake
Superior Rail System, L.L.G=D 36505.



account for a fraction of the total line miles aicgd by GDLK and FOXY, raise no competitive
concerns, and not a single commenter has suggetstedvise.

In any event, there is no basis for treating theppsed transactions different from the
hundreds of proceedings in which a class exemgitasnbeen applied to Class Ill acquisitions of
low density, branch rail lines from Class | raildsa

B. FOXY Will Be a “New Carrier”.

As to commenters’ claim that GDLK and FOXY are fregw carriers,” they are partially
correct, but it makes no difference under the lAw.stated in the Notice of Exemption in FD
36503, GDLK is an existing rail carrier and its asifion of rail lines in Michigan is subject to
49 U.S.C. § 10902 and the Board's class exemptacitcally for existing carriers. FOXY,
however, indisputably will be a new carrier in Wassin following consummation of the proposed
transaction in FD 36504 and therefore is proceedimder 49 U.S.C. § 10901 and the Board's
class exemption specifically for acquisition ofldames by anoncarrier. That FOXY will be
owned and controlled by Watco, which in turn ownd aontrols several other railroads, does not
obviate the fact that FOXY is a separate legalgmestablished for the purpose of acquiring and
operating the rail lines described in the NoticeE@Eémption. By establishing FOXY to acquire
the lines and become a new carrier, Watco and F@»rfollowing a well-worn path that is
expressly contemplated by statute and the Boautés establishing the exempti@ee e.g., Class
Exemption for the Acquisition and Operation of Railes Under 49 U.S.C. 10901 I.C.C. 2d
810. Regardless, of whether the carriers are nexisting, the transactions fall within the Board’s

class exemption procedures.
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C. Confidential Negotiation of the Purchase Agreemenis Both a Normal and
Essential Feature of Rail Transactions.

As to the private negotiation of the transactiotwlaen the buyer and seller, that is hardly
unusual or a legitimate basis for concern or iledaregulatory scrutiny. Such transactions are
routinely negotiated behind closed doors betweenptincipals. Indeed, the ability to conduct
confidential negotiations is often essential toirtheuccess. The time for engaging other
stakeholders typically comes after an agreememtd®at the buyer and seller has been struck. And
since executing the purchase agreement, the Wattpanies and CN have and continue to
conduct an aggressive outreach campaign to engakghslders regarding service needs, growth
opportunities, and to plan for upcoming transit@nservice at the end of June. This outreach
includes shippers as well as the non-shipper cortereientified above, some of whom Watco
representatives have communicated with on muloptzasionsSeelL.oeb V.S. at 3.

D. The Amount of Route Miles Involved is Significantly Less than Other
Transactions Utilizing the Board’'s Class Exemptions

While the commenters identify the total numberafte miles that GDLK and FOXY will
acquire and the total number of route miles thatcd&/aaffiliated companies will control in
Wisconsin after consummation of the proposed ti@imss, they do not explain why the amount
of route miles warrants additional burdensome and tonsuming regulatory scrutiny. They also
identify no potential competitive harm or potentiat abuse of market power that might result
from the proposed transactions and no such potenits.

The total number of route miles being acquired mles no basis for subjecting these
proposed transactions to increased regulatory isgruthe Board’s class exemptions are not
subject to a mileage cap. Transactions involvimgrfare miles than those being acquired by either
GDLK or by FOXY have proceeded under the class gt@ms, including WCL'’s acquisition of

approximately 1,800 route miles—among them the Viegs involved in the instant transaction.
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See Wis. Cent. LtdExemption Acquisition and Operatie€ertain Lines of Soo Line R.R Co.
FD 31102, 52 Fed. Reg. 35005 (Sep. 16, 1987) Augi class exemption in acquisition of
approximately 1,800 route miles of rail lines a@ toute miles of trackage right§ee also lowa,
Chicago & E. R.R Corp.—Acquisition and Operatioreiption—Lines of I&M Rail Link, LLC,
FD 34177 (STB served July 22, 2002) (allowing clssmption in acquisition of 1,125 miles of
rail line and 275 miles of incidental trackage t®hRapid City, Pierre & E. R.R., Inc.—
Acquisition and Operation Exemption Including Infgange Commitment—Dakota, Minn. & E.
R.R. Corp. FD 35799 (STB served May 14, 2015) (utilizingssleexemption in acquisition of
approximately 670 miles of rail lines and approxieia219 miles of incidental trackage rights).
Notably, each of the cited transactions involvednaxted rail lines that created a cohesive ralil
system. By contrast, the proposed transactionsiiavacquisition of a series of disconnected
branch lines. Viewed individually, acquisition odah of these branch lines would not merit a
second glance. No more scrutiny is warranted sifbpbause the branch lines are bundled together
as part of one streamlined transaction betweenrsafd buyer. In this case, from a regulatory
perspective, the whole is less than the sum qiatss.

Moreover, the fact that WSOR controls 600 routeemih Wisconsin provides no basis for
additional regulatory scrutiny. Much of that mileag owned by the state, which supports this
transaction based on its experience with WS®Rdditionally, much of the 600 miles, as well as

some of the rail lines in the proposed transactians in the vicinity of rail lines owned and

1 Indeed, the Board's class exemption proceduresifgadly contemplate acquisition transactions that
would result in the creation of new Class Il raitreers—transactions that of necessity would bgdathan
those involved her&See49 C.F.R. § 1150.35

12 SeeWisconsin Department of Transportation Supportestent, FD 36504 (filed April 12, 20213ee
also https://wisconsindot.gov/Pages/about-wisdot/newsraoews-rel/033021CanadianNationalSale.aspx
attached as Exhibit A.
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operated by BNSF, CN, CP, and/or UP and subjectotmst intramodal and intermodal
competition.

[l Stakeholder Desire for Increased Rail Service and dnomic Development Support
Exemptions Under the Board’s Expedited Procedures.

The service that GDLK and FOXY intend to providetba acquired lines reinforces the
beneficial nature of the proposed transactionstl@a@ppropriate nature of the GDLK and FOXY
notices of exemption. Specifically, GDLK and FOXYrgent is to address the service needs of
the shippers on the line, grow existing businesd,atract and develop new business. This is why
the proposed transactions enjoy shipper suppattyéuy after meeting with representatives of the
Watco companies, WCG and LSSA withdrew their patifor stay and revocation and threw their
weight behind the Board's expeditious handling bé texemption proceedings; and why
Northwoods Transit Commission and the Western Ugpmminsula Planning & Development
Regional Commission have advised that they interdbtthe same.

Some commenters inquired about how the proposatsaciions might impact the
conditions the Board imposed on the 2001 CN/WCstration. CN has confirmed that the
proposed transactions will have no imp&EcGDLK, FOXY, and WSOR will act as a handling
carriers for WCL on the acquired lines. Under lamdling carrier agreement, WCL will retain
ratemaking authority for traffic moving between W@&hd origins and destinations located on the

lines to be acquired.

13 SeeApril 21, 2021 Letter from WCL to Wisconsin Depagnt of Transportation, FD 36504 (filed April
22, 2021).
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V. Northwoods Distribution Services, Branch Line Raiload and Dahlquist Trucking,
Inc.’s Joint Comments Likewise Support Expedited Hadling of the Proposed
Transactions.

Northwoods Distribution Services (“NDSBranch Line Railroad (a non-carrier) (“BLR”),
and Dahlquist Trucking, Inc. filed various jointroments in FD 36503 and FD 36504 generally
raising the same issues as the non-shipper comraeieaddition, NDS/BLR’s April 21, 2021
joint comments inexplicably call out Watco’s sizeldhe fact that Watco is an “American success
story” as apparent causes for concérdust the opposite is true. Watco has forged iterean
success story in large part by investing in undiezed rail lines and growing rail traffic on those
lines, as it seeks to do here. Watco’s model focess focuses on meeting customer rail service
needs and on working hand-in-glove with local aegional stakeholders. Watco’s experience and
access to resources are key to Watco’s abilitydeige strong service in the future on these lines.
Thus, the concerns these commenters express #éne atlore reason to expedite authorization for
a new owner, with a more regional focus, to acqaire operate the lines in question.

NDS/BLR also expresses concern that FOXY and GDakat own log cars and have not
made arrangements to acquire such cars. Giveththaurchase agreement was just inked and is

awaiting regulatory authority, this criticism isgonature. Indeed, as part of their preparations to

14 NDS/BLR also assert that Brookfield Asset Managaniec., (“Brookfield”) which recently acquired
Genesee & Wyoming, owns Watco by virtue of Brodkifie acquisition of an interest in Oaktree Capital
Management LP (“Oaktree”) which itself is an inv@sh Watco. Oaktree, is a minority investor in \&at
Companies, L.L.C., a subsidiary of Watco Holdings,, currently holding shares with no voting right
limited protection rights, and only two seats ont¥daCompanies, L.L.C.’s ten-seat board. Under STB
precedent, Oaktree’s investment in Watco’'s subsidimes not give Oaktree “control” either directiy
Watco or indirectly of any of its railroad subsidés. See e.g.Union Pacific RR Co. and Missouri Pacific
Railroad Company—Trackage Rights Over Lines of &juocand North Western Transp. Co. Between
Fremont, NE/Council Bluffs, IA, and Chicago, ILI.C.C. 2d 177, 195-96 (1990) (equity with lindte
voting rights and right to name three directorsitte-member Board did not put Union Pacific in coht

of CNW). By extension, Brookfield’s investment irmkree does not place Brookfield in control of \WWatc
or any of its railroad subsidiaries and raisesssoieés of concern for the STB. Accordingly, Brodkife
investment in Oaktree is not pertinent to whetherttansactions qualify for an exemption.
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take ownership of the lines on June 30, 2021, F@XY GDLK are in advanced talks to acquire
logging rail cars. Also, they will continue to haaecess to CN's fleet of such caBgelLoeb V.S.
at 4.

Next, NDS/BLR expresses concern that FOXY will loeifed by WCL'’s pricing structure
for their facility at Rhinelander, WI. Apart frorhis transloader, no other commenter has raised
this concern to the Board. WCL retains ratemakiainarity for traffic that will be interchanged
with WCL. Such handling carrier arrangements aressential feature of the vast majority of short
line spin-offs, without which such transactions \onot be possible. Additionally, FOXY will
have its own optional services tariff for demurragel optional services.

The nub of NDS/BLR’s opposition, however, appearbé¢ the concern that Watco will
itself establish a transload facility that will cpete directly with NDS. Such issues are beyond the
scope of the Board’s consideration even if the Boegre to subject the transaction to regulatory
scrutiny. Moreover, Watco has no plans to esthlslisompeting transload facility at this time but
does intend, consistent with its common carrierigablon, to serve customers on the line,
including customers that may now or in the futwwenpete with NDS.

V. Acquisition of Discontinued Lines in the Discontined State is Consistent with Board
Precedent and the Intent of the Class Exemptions.

The Boardsua sponteseeks clarification as to GDLK and FOXY's reprds¢ion that they
are acquiring the inactive rail lines in their distinued state, noting that the intent of the class
exemption procedures at issue were “adopted toessimppers and community interests by
facilitating continued rail service.” Order, slip.oat 3. No commenters raised this question.
Indeed, some supporters are excited about thebpldsss that the transactions present for future

resumption of rail service on these lines.
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Agency precedent is consistent with acquisitioa oil line in its discontinued statgee
Ventura County Transp. Comm'—Acquisition Exempti®nPac. Transp. CoFD 32794 (ICC
served December 29, 1995golden Gate Bridge, Highway & Transp. Dist.—Acdiosi
Exemption—N.W. Pac. R.R. Co. and S. Pac. TranspFOd31689 (July 3, 1990). And doing so
is fully consistent with the intent of the clasmption to facilitate continued rail service.

Here, as Stefan Loeb explains in his Verified Stetet, GDLK and FOXY are each
acquiring the inactive rail lines with the goal antent of restoring rail service on those linBse
Loeb V.S. at 2. However, the lines have been ogeofice for several years. Watco has not yet
had an opportunity to assess fully the conditiotheftracks, bridges, and other facilities and the
costs of restoring the lines to safe operating t@mmd In addition, potential rail shippers locdte
on the lines will need to be persuaded to utileséand new business will need to be developed.
Accordingly, restoring rail service will require thoan investment in the physical infrastructure
and rail customers to warrant the investment. GIod FOXY are already engaged in efforts to
develop rail customers and hope to work with seatenomic development officials and other
interested stakeholders to develop rail businedstandentify funding opportunities, as Watco
companies previously have done in Wisconsin, Mighjgand elsewhere. Watco intends to pursue
re-investment in these discontinued lines using#n®us options available to short line railroads,
such as Federal and state grant programs couptbdovivate capital to restore service if market
conditions allow. These efforts will undoubtedijkeatime. However, in the meantime, the
discontinued status protects against the risk B@XY or GDLK would be presented with a
demand for rail service before they have develgpedconomically viable plan to restore service.

Allowing the lines to be acquired in their disconted state is good policy. Removing the

discontinuance status upon transfer to a new owoatd impose unnecessary risk and regulatory
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burdens on transactions involving discontinuedsling would create a disincentive for the
acquisition of such lines, even where a new owneulev otherwise pursue efforts to restore
service, thus frustrating the intent of the classneption. And it would do so even where the
reasons for discontinuance persist after the atigumisIn that situation, the new owner would
either need to risk premature demand for rail seror seek immediately to discontinue service
on the line, an effort that would be complicatedg fact that the new owner may not be able to
utilize the discontinuance class exemption procesidor the first two years of ownership. By
contrast, allowing lines to be acquired in thegodintinued state encourages the transfer of irectiv
lines to a new operator who may be able to restmleervice. This goal is fully consistent with
the rationale underpinning the Board’s class exempiroceduresSee Class Exemption for the
Acquisition and Operation of Rail Lines By ClasksRhail Carriers Under 49 U.S.C. 10902

S.T.B. 95 (1996), 1996 WL 339192, at *6-7.
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CONCLUSION

For the reasons stated above GDLK, FOXY and Watdikigs, Inc. respectfully request

that the Board allow the exemptions in FDs 3656508, and 36506 to become effective and also

grant the related Petition for Exemption in FD 36%Y June 7, 2021.

Dated: May 7, 2021
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| hereby certify that on the 7th day of May, 202a&pies of the foregoing Response were
served by either first class postage prepaid nieblycelectronic mail on the following:

Jason Evert, Vinyl Division Plant Manager
Weather Shield Mfg., Inc.

One Weather Shield Plaza

Medford, WI 54451

Sheila Nyberg, Coordinator

Clark County Economic Development Corporation
Tri-County Railroad Team

P.O. Box 236

Loyal, WI 54446

sheila@clarkcountyedc.org

Craig Thompson, Secretary-Designee
Wisconsin Department of Transportation
Office of the Secretary

4822 Madison Yards Way, S903
Madison, WI 53705
Sec.exec@dot.wi.gov

William R. Schauer, Principal
Dunham Transportation, Ltd.
P.O. Box 357

Wayne, IL 60184

Peter Kammer, Executive Director
Wisconsin Railroad Association
44 E. Mifflin Street, Ste. 305
Madison, WI 53703
pk@thekammergroup.com

Jon Cool, President

Michigan Railroads Association

120 N. Washington Square, Ste. 701
Lansing, Michigan 48933
mra@michiganrailroadsassociation.com
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Kurt R. Bauer, President & CEO
Wisconsin Manufacturers & Commerce
501 East Washington Avenue
Madison, WI 53703

David A. Cramer, President & CEO
United Cooperative

N1760 Raceway Road

Beaver Dam, WI 53916

Debbie Campbell, Director of Transportation
Domtar

Ridge Creek West |

10255 Western Ridge

Charlotte, NC 28273

Randy E. Pletcher, V.P. Logistics, Quality Assuenc
& Customer Service

Graymont

375 Graymont Road

Bellefonte, PA 16823

Frank E. Miller, Director of Logistics
Green Bay Packaging Company
Green Bay Mill Division

1601 N. Quincy Street

Green Bay, WI 54302

Chester "Chip" McDonald, President
McDonald Companies
1032 Bay Beach Road
Green Bay, WI 54302

Nick Ghere, General Manager
Park Falls Industrial Management
Park Falls Pulp & Paper

114 P Street South

Park Falls, WI 54151
espirtas@parkfallsindmgt.com.
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Bruce Ridley, Senior Vice President of
Environment, Health, Safety and
Operational Services

Packaging Corporation of America

1 N Field Ct.

Lake Forest, lllinois 60045
aimee.depew@thompsonhine.com

Jennifer Hedrick, Executive Director

The National Industrial Transportation League
7918 Jones Branch Drive, Suite 300

McLean, VA 22102
publicaffairs@enotrans.org

Dennis Schoeneck

1353 W. Hwy US 2

Suite 2

Cristal Falls, Ml 49920
timberprofessionalscooperative @gmail.com

Roger S. Dahlquist

3200 North Rifle Road
Rhinelander, WI 54501
dhgt@dahlquistonline.com

Erika A. Diehl-Gibbons
24950 Country Club Blvd.
Suite 300

North Olmsted, OH 44070
ediehl@smart-union.org

Jerald Wuorenmaa
400 Quincy Street,"8Floor
Hancock, Ml 49930
jwuorenmaa@wuppdr.org
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Robert E. Quick, Jr.

3200 North Rifle Road
Rhinelander, WI 54501
b.quick@branchlinerail.com

John Duncan Varda

Two E. Mifflin Street, Suite 600
Madison, WI 53703
jdvarda@dewittllp.com

Wendy Gehloff

P.O. Box 410, 501 Lake Avenue
Florence, WI 54121
wgehloff@co.florence.wi.us

Thomas J. Litwiler

29 North Wacker Drive, Suite 800
Chicago, IL 60606

tlitwiler @fletcher-sippel.com

Yash Wadhwa

4822 Madison Yards Way
Sjuite S633

Madison, WI 53705
ocr@wisconsin.gov

Scott Suder

44 East Mifflin Street
Suite 404

Madison, WI 53703
suder@wipaper.org

Kathryn Gainey

Canadian National

601 Pennsylvania Ave, NW, Suite 500
Washington, DC 20004
Kathryn.Gainey@cn.ca

Joshua D. Mclnerney

Barkan Meizlish, LLP

4200 Regent Street, Suite 210
Columbus, OH 43219

Phone: (614) 221-4221
jmcinerney@barkanmeizlish.com
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EXHIBIT A



g State-of=Wisconsin
&~ Department of Tran tation

DMV INFO TRAVEL

Canadian National Sale “Great News" for Wisconsin

Governor Evers, Transportation Secretary Thompson Applaud Sale to Watco

Release dare: Marcn 30, 2021

Wisconsin Governor Tony Evers and Transportation Secretary-designee Craig Thompson today praised the announcement that the Canadian National
Rallroad has reached an agreement to sell key rail lings, including 650 miles of track In Wisconsin and upper Michigan, to logistics company Watco.

“This Is truly great news for Wisconsin. This announcement means not enly continued freight rail service for Wisconsin's Northwoods, but it also presents an
oppertunity to expand service,” Governor Evers said. “That Is especially good news for our Nerthwoods economy and the timber and paper industries that
rely heavily on freight rall to connect to major ports and markets all over the world.”

“More than 170 million tons of freight move by rail in Wisconsin each year,” Secretary Thompsan said. "For many of Wisconsin's major Industries - agriculture,
manufacturing, and wood products - rall s the most cost-effective way to move freight. Having reliable rail access will make our industries more competitive
and contribute to our economic recovery. Rail is also a more energy-efficient way to move freight, reducing our state's carbon footprint. Plus, every ton of
freight that move by rail means less congestion and wear and tear on our highways,"” he said.

In Wisconsin, nearly all rail lines are owned by private companies, Watco currently operates the Wisconsin and Southern Railroad (WSOR), which connects to
the CN line and other Class | railroads.

For more information. contact

WisDOT Office of Public Affairs
(608) 266-3581, opa.exec@dol.wi.gov




EXHIBIT B



For Immediate Release: March 30, 2021

Lawmakers Hopeful About Prospects for Improved Rail Service
Announcement of CN partnership with WATCO offers new potential for businesses, local economy

WASHINGTON, DC — Rep. Tom Tiffany and Rep. Jack Bergman today expressed appreciation
for freight rail carrier Canadian National (CN) after the company announced a partnership with
WATCO that the companies say will improve access to rail service in northern Wisconsin and the
Upper Peninsula of Michigan.

CN on Wednesday announced an agreement “for the sale of non-core lines and assets on the
Soo subdivision (approximately 250 miles of track) that runs from Sault Ste. Marie, Ontario to
Oba, Ontario and approximately 650 miles of branch lines of Wisconsin Central Ltd. in Wisconsin
and Michigan. This marks the successful conclusion of the sale process that CN announced and
launched in July of 2020.”

“Access to reliable rail service is a critically important to the viability of our agriculture, timber and
manufacturing sectors,” said Tiffany. “Northern Wisconsin in poised for growth, and stable,
affordable and dependable rail service a key component for reaching that potential.”

It's good that CN followed through on their commitment to spin off old the Wisconsin Central
lines and | hope we can work together to ensure a brighter future for the region,” Tiffany added.

“Economic prosperity for many industries, manufacturers, and working families in the Upper
Peninsula is tied to rail connectivity," said Bergman. "While | will continue to remain watchful, I'm
optimistic that today’s announcement will safeguard future commerce and access across the
U.P. and throughout the region."

Owing to service reductions in recent years, businesses throughout the region face limited
shipping options and must rely more heavily on trucking to transport goods as a result. While the
trucking industry plays a critically important role in regional and international commerce, the
economics are often not as favorable or desirable as those associated with freight rail options.

“This is a great opportunity, but the devil is in details,” concluded Tiffany. “I look forward to
working with CN and WATCO, the Surface Transportation Board, industry leaders and other
stakeholders to ensure that this agreement results in better service, lower rates, and a long-term
commitment to the region.”
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BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 36503

GRAND ELK RAILROAD, INC.—ACQUISITION EXEMPTION—LINES
OF WISCONSIN CENTRAL LTD. IN THE STATE OF MICHIGAN

DOCKET NO. FD 36504

FOX VALLEY & LAKE SUPERIOR RAIL SYSTEM, L.L.C.—ACQUISITION AND
OPERATION EXEMPTION—LINES OF WISCONSIN CENTRAL LTD.
IN THE STATE OF WISCONSIN

DOCKET NO. FD 36505

WATCO HOLDINGS, INC.
—EXEMPTION FOR INTRA-CORPORATE FAMILY TRANSACTION—
FOX VALLEY & LAKE SUPERIOR RAIL SYSTEM, L.L.C. AND
WISCONSIN & SOUTHERN RAILROAD, L.L.C.

DOCKET NO. FD 36506

WATCO HOLDINGS, INC.—CONTINUANCE IN CONTROL EXEMPTION—FOX
VALLEY & LAKE SUPERIOR RAIL SYSTEM, L.L.C

VERIFIED STATEMENT OF STEFAN R. LOEB
My name is Stefan Loeb. I am the Executive Vice President & Chief Commercial Officer
for Watco Companies, L.L.C. (“Watco™) and have held this position since 2018. I began my
employment with Watco in 2010 and have served in multiple commercial roles including Chief
Marketing Officer, Executive Vice President — Network Strategy, Senior Vice President —
Marketing & Sales and Vice President of Business Development. In my various roles, I helped

spearhead the acquisition and start-up of nearly half of Watco’s short line railroads.



The purpose of my verified statement is to explain Grand Elk Railroad, Inc. (“GDLK”) and
Fox Valley & Lake Superior Rail System, L.L.C’s (“FOXY”) intent with respect to the acquisition
of certain lines from WCL in their discontinued state, describe our outreach to stakeholders
regarding the above transactions, and describe some of the preparations that are being made to
commence operations on the various branch lines.

1. Intent as to Discontinued Lines

GDLK and FOXY are acquiring several rail lines on which WCL previously discontinued
service on all or a portion of the line. GDLK and FOXY's goal and intent in acquiring these
discontinued lines is to restore rail service while recognizing that because the discontinued lines
have been out of service for several years, restoring service will take time. As a first step, we will
need to evaluate the condition of the physical infrastructure including track, roadbed, and bridges
and develop a plan for rehabilitating the lines. We will also need to work with various Federal,
state, and local stakeholders on funding. We intend on pursuing re-investment in these
discontinued lines using the various options available to short line railroads such as Federal and
state grant programs coupled with our private capital to restore service if market conditions allow
and customers on the lines that are currently using other modes of transportation, are willing to
use rail service. We will also need to develop new business for the lines.

We have successfully executed this model on numerous occasions on underutilized lines,
including in Wisconsin and Michigan. We are already engaged in efforts to develop rail customers
on all of the lines we will be acquiring and hope to work with state economic development officials
and other interested stakeholders to develop rail business and to identify funding opportunities as

well as potential new rail shippers.



2. Stakeholder Discussions

Watco’s efforts to develop both the active and inactive lines include meeting with
Wisconsin Central Group (“WCG”) and Lake States Shippers Association (“LSSA”) and several
shippers on April 21 and April 22,2021 in Green Bay, WI. This meeting helped forge collaboration
on efforts to develop business and restore service on the discontinued lines and resulted in WCG
and LSSA withdrawing their opposition at the Board and instead expressing support for handling
the transactions under the Board’s expedited exemption procedures.

In addition, we have met with various other non-shipper stakeholders. This includes
meetings with Northwoods Rail Transit Commission (April 21 and 29, 2021 and May 4, 2021),
U.S. Representative Tom Tiffany (March 30, 2021 and April 29, 2021), Northwoods Distribution
Services (April 16,2021 and May 4, 2021), the Timber Professionals Cooperative (April 29, 2021),
and the Western Upper Peninsula Planning & Development Region Commission (May 4, 2021).
These meetings were constructive and we addressed many if not all of the various parties' questions
and concerns. In each of our meetings, we shared real success stories where we succeeded in the
very recent past on similar start-ups to prove similar success can occur here if we are given the
chance. Following these meetings, the Northwoods Rail Transit Commission and the Western
Upper Peninsula Planning & Development Region Commission advised that they would be filing
at the Board in support of expedited approval of the proposed transactions. Nevertheless, we
recognize there may be a certain amount of skepticism among some of these stakeholders that we
will need to overcome with our actions.

Also, we have engaged in extensive outreach to shippers to begin exploring how we can
best serve them and help grow their business. Our service model focuses on catering to the specific
needs of our customers, particularly with respect to frequency and reliability. Our local and

regional focus often allows us to provide a greater number of switches and highly personalized



service. We are pleased with the overwhelming support that we are receiving from shippers, both

small and large, on the lines to be acquired.

3. Preparations

On April 21, 2021, Northwoods Distribution Services and Branch Line Railroad filed a
comment noting that Watco “informs us that they do not have a fleet of log cars” and asserts that
Watco has “not made appropriate plans to acquire a fleet of log cars for the Route 8 shippers.”
While Watco does not own a fleet of log cars since it currently does not have customers requiring
their use, we recognized that having log cars to provide customers on these lines will play a major
roll and immediately began working on potential short and long-term solutions with railcar owners
once our deal to purchase these lines was announced. After consummating the transaction, we will
continue to have access to WCL’s railcar fleet. In addition, as part of their preparations to take
ownership of the lines on June 30, 2021, FOXY and GDLK are in advanced talks to acquire log

rail cars from the aforementioned railcar owners.



VERIFICATION
I, Stefan Loeb, declare under penalty of perjury that I am authorized to make this
verification on behalf of Grand Elk Railroad, Inc., Fox Valley & Lake Superior Rail System,
L.L.C., and Watco Holdings, Inc., and that the information included in the foregoing statement is

true and correct to the best of my knowledge and belief.

G

StefanR. I,)/oéb = £

Executive Vice President & Chief Commercial Officer
Watco Companies, L.L.C.

Dated: May 7“? 2021





