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SUMMARY1 

 

BNSF should pay a market-based rate for use of the jointly-owned Rosebluff Lead.  

Anything less does not meet the statutory requirement for the Board to set compensation based on 

“the principle controlling compensation in condemnation proceedings” – a market value principle. 

BNSF is not entitled to a discount because the property is owned jointly by two owners, nor 

because of a deal made in 1996 from which UP paved the way for its merger with SP and BNSF 

got access to billions of dollars of traffic.  The “Prescribed Fee” was negotiated between BNSF 

and UP, not set under Section 11102(a), as is required in this proceeding.  Moreover, the Board 

long ago determined that the “Merger Fee” – which UP and BNSF escalated slightly to obtain the 

“Prescribed Fee” - is well less even than SSW Compensation.2   

 
1 KCS refers the Board to the Background established in the Board’s July 5, 2016 decision 

("Decision No. 3") for an expanded procedural history of the proceeding.  KCS also adopts the 

various short citations and abbreviations that it has previously used throughout this proceeding. 

2 “UP/SP has explained that the compensation terms agreed to with BNSF, which we have found 

to be lower than what we would impose under SSW Compensation, were a component of a far 
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BNSF will not be competitively disadvantaged by having to pay the market-based fee.  

BNSF already pays UP nearly that amount in haulage and access fees and has competed 

successfully to attract major portions of Rosebluff Lead shippers’ traffic.  BNSF’s proposal that it 

pay even less than the rate which has already allowed it to garner large portions of the traffic on 

the Lead, would simply perpetuate a subsidy of BNSF’s operations by UP and KCS.  There is no 

legal or logical reason to compel KCS to subsidize BNSF’s use of KCS-owned property to add to 

the competitive advantage BNSF already has due to its much larger network.  

And even if a market-based rate left BNSF competitively disadvantaged vis-à-vis its 

current subsidized competitive posture, that is irrelevant under Section 11102(a).  Section 11102(a) 

requires compensation to be set based on the value of the property.  The value of a business 

property is its ability to generate revenue, making the market-based rate proposed by KCS the sole 

appropriate measure of the compensation BNSF should pay for use of the Rosebluff Lead. 

There are many other flaws and failures of BNSF’s argument, as detailed herein.  The 

bottom line is that the statute requires BNSF to pay for use of the Rosebluff Lead under 

condemnation principles.  Those principles require a market-based fee. 

BACKGROUND 

 

As the Board is aware, in January 2018, BNSF filed “BNSF’s Petition to Establish 

Conditions of Use and Compensation (“BNSF-132”)” to “directly serve a LyondellBasell facility at 

West Lake Charles, Louisiana, over the Rosebluff Lead and related tracks via the terminal trackage 

rights granted by the Board to BNSF in Decision No. 3.”  See BNSF-132 at 1.3 On February 21, 

 

broader arrangement through which UP/SP received other rights in return.”  F.D. No. 32760, 

Dec. No. 47, 1996 WL 512020 at *15.  

3 Decision No. 3, which granted BNSF’s terminal trackage rights application, properly 

recognized “[a]s a rail carrier owner of the terminal facilities under § 11102(a), KCS must have 
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2020, the Board approved BNSF’s operating plan to serve LyondellBasell (“Lyondell”) and 

cleared BNSF to begin operating without waiting to resolve the compensation issue as soon as 

BNSF secured private operating rights necessary to provide service. See UP/SP (FD 32760) (Sub-

No. 46), Decision No. 8 (S.T.B. served Feb. 21, 2020). 

ARGUMENT 

 

I. Contrary to BNSF’s Arguments, the “Prescribed Fee” Is Not Adequate 

Compensation and Requiring BNSF to Pay Market-Based-Compensation Will Not 

Inhibit Competition. 

 

UP has been compensated to a certain degree for BNSF’s access, through BNSF’s payment 

of the “Prescribed Fee”, but KCS has received none of that. Moreover, as demonstrated throughout 

this proceeding, BNSF’s below-market-rate reciprocal switch access via UP allowed BNSF to gain 

significant market share, largely at KCS’s expense.4  The evidentiary record shows that at least 

until mid to late 2020, BNSF had about half of the linehaul business from shippers on the 

Rosebluff Lead.5  Of course, BNSF gained this significant market share without having direct 

 

a role in establishing compensation for use of those facilities.” See UP/SP FD 32760 (Sub-No. 

46), Decision No. 3 at 20. 

4 It has been clear throughout this proceeding that Lake Charles traffic has been very profitable 

for BNSF.  As documents produced in discovery show, [[   ]] justified 

BNSF investing        See BNSF-HC-000007 

Additionally, as demonstrated by Counsel’s Exhibit 6 from May 2017 to April 2018, BNSF 

captured [[ ] or [[ ]] of the carloads that moved throughout Zone 2 by providing 

service via reciprocal switch.  Due to fierce competition, KCS only handled  or 

 and UP handled the remaining  or  of the carloads. 

BNSF pursued direct access so it could go after        

                 

          ]. See BNSF-HC-000007 

5 In testimony in 2015, KCS witnesses Drs. Reynolds and Neels showed that over a nearly 18-

year period, BNSF’s market share of Lake Charles Area traffic steadily grew, even before BNSF 

invested in Lacassine Yard to support its operations in the area.  BNSF had a substantial market 

share of both inbound and outbound traffic.  KCS August 24, 2015 Reply at 77-93.   

6
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terminal trackage rights and without having to pay any contribution towards KCS’s seven decades’ 

worth of capital investment into the region and without paying KCS any compensation for its 

access on the KCS and UP jointly owned facilities.6  Even if KCS had been compensated, 

however, BNSF’s payments are woefully short of adequate compensation for reciprocal switch 

access and nowhere near appropriate compensation for direct access. 

If BNSF has its way, its subsidized operations will continue into perpetuity, it would 

continue to pay compensation pursuant to the “Prescribed Fee”,7 and UP [w]ould … be responsible 

for any compensation due to KCS8 … beyond the “Prescribed Fee”.9 

 
6 Operations over the jointly-owned Rosebluff Lead are governed by a series of Joint Facility 

Agreements between KCS and UP’s predecessor.  The Joint Facility Agreements are attached as 

Exhibit A. 

7 The “Prescribed Fee” was not established "under the principle controlling compensation" as 

required by Section 11102.  As BNSF admitted in its opening statement, the “Prescribed Fee” 

referred to by BNSF … is the Merger Fee set by Section 9(a), as escalated by Section 12, of the 

Restated & Amended BNSF Agreement, and as modified by BNSF and UP in Section 7 of the 

50/50 Line Agreement (as amended by Sections 1 and 4 of the 2003 Letter Agreement). See 

BNSF Suppl. 6, Feb. 4, 2019 (BNSF-139).  See BNSF-144 at 6. 

8 KCS has been forced to subsidize BNSF by switching BNSF traffic in Zone 1 essentially at cost 

because UP    does not tell KCS whether the traffic that KCS switches is traffic for UP, with which 

KCS shares ownership and operational cost and responsibility on the Rosebluff Lead, or BNSF 

traffic.  KCS has also subsidized BNSF’s competition by collecting for BNSF’s use of Zone 2 

only a share of the direct costs of maintaining the facility, with no compensation for BNSF’s use 

of KCS’s investment in the property over the past 70+ years. 

The Board should fully understand that forcing KCS (and UP) to subsidize BNSF will eventually 

inhibit, not promote, competition. KCS and UP will no longer have any incentive to  invest in 

infrastructure when they are not able to recoup that investment. 

9 See BNSF Opening Statement at 21-22 (Dec. 31, 2014); BNSF Rebuttal at 33-34 (Oct. 23, 

2015), BNSF-132 at 1 at 15 (January 12, 2018), BNSF’s Rebuttal to the Replies of the Kansas 

City Southern Railway Company and Union Pacific Railroad Company to BNSF’s Petition to 

Establish Conditions of Use and Compensation (Filed July 16, 2018) (”BNSF-138”), BNSF’s 

Compensation Information (Filed February 4, 2019) (“BNSF-139”),  BNSF’s Opening Statement 

and Evidence on Compensation (Filed January 26, 2021) (“BNSF-144”). 
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BNSF’s arguments that the compensation it should pay for direct access was established in 

the UP/SP merger are unsupportable. Not a single decision in the UP/SP merger stated that the 

“Prescribed Fee” was intended to govern direct access and cover compensation due to KCS for 

BNSF’s direct access over the jointly-owned Rosebluff Lead.  Moreover, it would have been 

impossible for the Board to set compensation because BNSF had yet to elect direct service 

pursuant to UP/SP Decision No. 44, 1 S.T.B. at 247 n.15, and future BNSF direct access service 

was speculative at best. 

The “Prescribed Fee” was not established "under the principle controlling compensation" 

required in Section 11102.  The “Prescribed Fee” was not even SSW Compensation. 

UP/SP has explained that the compensation terms agreed to with BNSF, which we have 

found to be lower than what we would impose under SSW Compensation, were a 

component of a far broader arrangement through which UP/SP received other rights in 

return.  [T]hese other rights ... confer significant value to UP/SP. 

 

FN33: Among the benefits UP/SP received from BNSF as components of this 

arrangement were: (1) trackage rights between Chemult and Bend; (2) trackage rights 

between Mojave and Barstow; (3) a proportional rate agreement for traffic moving over the 

Portland gateway; (4) improved access to the ports of Seattle, Portland, and Superior; and 

(5) new connections between UP/SP and BNSF in Illinois to permit more efficient access 

to UP/SP's facilities in Chicago. 

 

See UP/SP, Decision No. 47, 1 S.T.B. 591, 1996 STB LEXIS 264, *612 -*614 (S.T.B. served 

Sept. 9, 1996) at *615. 

BNSF also claims that the specific fee governing BNSF movements over the Rosebluff 

Lead derives from the UP/BNSF 50/50 Line Agreement.  BNSF claims that under the 50/50 Line 

Agreement, UP granted BNSF trackage rights on former SP spurs and branches connecting to the 

50/50 Line, including the Rosebluff Lead, and slightly modified the Merger Fee for BNSF 

movements on the 50/50 Line and the relevant spurs and branches.  See BNSF-144 at 5-6.  By the 

time UP and BNSF entered into the 50/50 Line agreement, BNSF was clearly aware of KCS’s 

8



PUBLIC VERSION 

6 

 

ownership of the Rosebluff Lead and other nearby trackage.  Though it’s doubtful that UP and 

BNSF intended the 50/50 Line agreement to apply to the Rosebluff Lead at all,10 their failure to 

include KCS in the discussion of the fee and to get KCS’s concurrence nullifies application of the 

fee here under the terms of Decision No. 63.11  This is yet another reason why the “Prescribed Fee” 

is not adequate compensation for the trackage rights BNSF seeks.  

The record demonstrates that BNSF’s access at below-market rates for over 25 years 

allowed BNSF to obtain a significant market share without providing any return – market-based or 

otherwise - on KCS’s capital investment in the Lead. Now, BNSF seeks to further widen its 

competitive advantage by locking in a subsidized access rate that does not meet the applicable 

statutory requirements of Section 11102(a). Under no circumstances is the “Prescribed Fee” 

adequate compensation for the direct access BNSF now seeks.12 

A. BNSF, not UP, is responsible for compensating KCS for the access it seeks 

Throughout this proceeding, BNSF has repeatedly ignored the Board’s express language in 

Decision No. 3 that “[w]hile the Board would agree that the question of compensation had been 

settled by the BNSF and CMA Agreements if UP was the only owner of the Rosebluff Lead, the 

particular language in those merger conditions does not specifically address the existence of a 

 
10 “BNSF does not rely on the 50/50 Line Agreement as the basis for the terminal trackage rights 

that it requests in its Application.”  BNSF-126, filed Dec. 2, 2015. 

11 “[I]f the parties (KCS, BNSF, and UP/SP) are not able to come to an agreement, any 

differences in interpretation of the four joint facility agreements may be submitted to arbitration 

under the terms of those agreements.[footnote omitted] If the parties (KCS, BNSF, and UP/SP) are 

unable to agree … BNSF may return to the Board to seek approval of a terminal trackage rights 

application under new 49 U.S.C. 11102(a).” Decision No. 63, 1996 WL 691928 at *5. 

12 BNSF knew the “Prescribed Fee” was not applicable to the Rosebluff Lead, and that if it 

wished trackage rights access, it would have to apply for trackage rights and either agree with 

KCS on an appropriate fee or compensate KCS for such rights under Section 11102(a). 

Decision No. 63, FD 32760, slip op. at 9, n 28 (S.T.B. served Dec. 4, 1996). 
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third-party joint owner of the line.”  Time and again, BNSF has ignored this holding by the Board 

and instead has chosen to play the victim card.  All the arguments made by BNSF share the 

common theme of either maintaining the status quo (meaning KCS gets no compensation and/or 

BNSF pays only the “Prescribed Fee”) or punting responsibility for paying KCS to UP. Yet, none 

of the many arguments offered by BNSF are legally sound, justified, or warrant adopting BNSF’s 

compensation proposal. 

 In numerous filings between December 2014 until the present, BNSF has stated it should 

only have to pay the “Prescribed Fee”, and UP should be responsible for any compensation due to 

KCS beyond the “Prescribed Fee”.13  This argument completely fails to recognize several critical 

considerations, which collectively demonstrate that BNSF clearly is not entitled to extend 

subsidized direct access to Rosebluff Lead shippers at KCS’s expense. 

For starters, BNSF – a multi-billion-dollar company - is a sophisticated party,14  

responsible for deciding whether the agreements it enters get it what it expects.  As a 

sophisticated party to a contract, BNSF bore the responsibility to do due diligence on whether UP 

actually held the rights that BNSF allegedly thought it was getting during UP/SP settlement 

negotiations. Sophisticated parties are required to exercise reasonable  diligence, including 

acquainting themselves with “readily accessible and publicly available information.” Hooks v. 

Samson Lone Star, Ltd. P'ship, 457 S.W.3d 52, 57 (Tex. 2015); citing Shell Oil Co. v. Ross, 356 

S.W.3d 924, 929-30 (Tex. 2011) (holding that Respondents did not exercise reasonable diligence 

 
13 See FN 8. 

14 See Alea London Ltd. v. Howard, 2008 U.S. Dist. LEXIS 19134, *10, 2008 WL 693799, 

citing First St. Underwriters Agency of New Engl. Reins. Corp. v. Travelers Ins. Co., 803 F.2d 

1308, 1311-12 (3d Cir. 1986) (Noting that courts have applied the sophisticated party rule in 

contract interpretation to "large corporations, advised by counsel and having equal bargaining 

power”). 
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because they did not review publicly available price indexes and land records). See also BP Am. 

Prod. Co. v. Marshall, 342 S.W.3d 59, 68-69 (Tex. 2011) (concluding that a sophisticated lessor 

did not exercise reasonable due diligence as he could have discovered BP’s fraud by accessing 

publicly available information from Railroad Commission records).  BNSF had a duty of diligence 

to determine whether UP owned or was authorized to grant access to the Rosebluff Lead. See UST 

Private Equity Inv’r Fund, Inc. v. Salomon Smith Barney, 733 N.Y.S.2d 385, 386 (“As a matter of 

law, a sophisticated [party] cannot establish that it entered into an arm's length transaction in 

justifiable reliance on alleged misrepresentations if that [party] failed to make use of the means of 

verification that were available to it….”)  Had BNSF simply searched for the deed, which was 

recorded in 1947, BNSF would have easily discovered that the Rosebluff Lead was jointly owned 

by KCS and UP’s predecessors.15  That BNSF obviously failed to even do the most basic of due 

diligence – or went ahead with the settlement knowing that UP was not the sole owner of the 

Rosebluff Lead – demonstrates that BNSF’s claims that it should pay only the “Prescribed Fee” 

and UP should compensate KCS because BNSF was somehow an innocent victim is a ruse by 

which BNSF attempts to avoid its responsibility to know what the contracts that it signs mean.16 

 
15 The 1947 deed for the property says that the government conveyed to T&NO and KCS “jointly 

hereinafter called “Purchaser” (page 1) and then “this conveyance transfers and assigns to the 

Purchase any and all transferrable rights, franchises, licenses and permits which the Vendor may 

have obtained…The above-described property, rights of way, servitudes, and easements are 

conveyed to the Purchaser…” (page 12) and “TO HAVE AND TO HOLD: The said property 

unto the said Purchaser and the Purchaser’s successors and assigns forever.” (page 13).  The 

purchase price was paid by “the Purchaser” and “the Purchaser certifies that it has begun 

common carrier operation of said trackage.” (page 14).  Moreover, both attached corporate 

resolutions (pages 18 – 22) say that each company was purchasing “jointly with” the other and 

that they were paying the purchase price “jointly” with the other.  See Exhibit B. 

16 See BNSF-132. BNSF claimed it was “UP that ha[d] the obligation under the BNSF-UP 

agreements and the Board’s merger conditions to provide BNSF with direct access to Lake 

Charles area shippers via direct train service…Therefore, UP should be responsible for any 

Board-imposed compensation that is greater than the “Prescribed Fee.”   
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The very statute invoked by BNSF requires that “[a]s a rail carrier owner of the terminal 

facilities under § 11102(a), KCS must have a role in establishing compensation for use of those 

facilities.”  See UP/SP FD 32760 (Sub-No. 46) Decision No. 3 at 20.  Again, BNSF’s arguments 

simply disregard the statute.   

The Board should not accept BNSF’s argument.  KCS was not involved in negotiating the 

“Prescribed Fee”.  The “Prescribed Fee”, as explained by BNSF17 is a slight variation of the BNSF 

trackage rights fee negotiated in the UP/SP merger.  That fee was negotiated as part of the global 

settlement between UP and BNSF, which reflected the give and take of various rights and 

obligations.  See Footnote 6.  Applying the “Prescribed Fee” as compensation to KCS would violate 

the Board’s order in Decision No. 3 in this case – and Decision No. 63 in the UP/SP merger, to say 

nothing of Section 11102(a) – because KCS, as an owner of the Rosebluff Lead, was not a party to 

establishing that fee. 

Moreover, based on the statute since BNSF is the party seeking access, BNSF alone should 

be responsible for paying compensation to the owner[s], in this case, UP and KCS, for the terminal 

facility access that it seeks. BNSF filed its application relying on Section 11102(a) and, as the 

party with the burden of persuasion, must meet the statute’s requirements to obtain the access it 

seeks. 

 

See BNSF-144. “The Board should thus require UP to accept responsibility for any shortfall 

between the “Prescribed Fee” and any terminal trackage rights compensation owed to KCS.  

Knowing that KCS objected to the grant of Rosebluff Lead trackage rights to BNSF, UP 

voluntarily chose to proceed with the UP/SP merger and to commit to provide BNSF with direct 

service trackage rights to the Rosebluff Lead.  BNSF-144 at 9-10.  Both of these arguments 

conveniently ignore the fact that BNSF also bore the obligation to undertake due diligence to 

determine whether UP had the rights it promised. 

17 BNSF Opening Statement and Evidence on Compensation, BNSF-144 (filed Jan. 26, 2021) at 

6. 
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Lastly, as explained in Section (III)(a)(i), BNSF’s position on the ownership of the 

Rosebluff Lead has likewise evolved through the various stages of this proceeding to suit BNSF’s 

convenience at the time.  For years, BNSF acted as if UP was the only owner of the Rosebluff 

Lead and UP had the right to give BNSF direct access.  From BNSF’s January 26, 2021 filing, 

however, it appears BNSF has had a change of heart, contending now that while KCS is a co-

owner of the Lead, BNSF will only use UP’s “portion” of the Lead. 

As explained in (III)(a)(i), BNSF’s new theory is wrong, and its argument that KCS and UP 

divided their undivided ownership interest is completely without merit.18  KCS and UP have a joint 

undivided interest in the entire Rosebluff Lead, and an operating agreement established by KCS 

and UP to coordinate Yard and Lead trackage operation to better serve the needs of customers does 

not in any way change the fact that UP and KCS have joint, undivided ownership of the property 

BNSF desires to use. 

The Board held that “[a]s a rail carrier owner of the terminal facilities under § 11102(a), 

KCS must have a role in establishing compensation for use of those facilities.”  See UP/SP FD 

32760 (Sub-No. 46) Decision No. 3 at 20.  At no point was KCS involved in establishing the 

“Prescribed Fee”. As the party seeking access, BNSF alone is responsible for paying compensation 

to the owner[s], in this case, UP and KCS, for use of the terminal facilities that BNSF seeks to use.  

Nothing BNSF has shown could justify departing from the statutory compensation requirements of 

49 U.S.C. §11102, the statute under which BNSF filed its application.  Taken collectively the 

 
18 If it difficult to understand completely BNSF’s exact view on KCS and UP’s ownership of the 

Rosebluff Lead. In BNSF’s most recent filing on page 1 BNSF properly recognizes that the 

Rosebluff Lead is “jointly owned by” UP and KCS, but for financial purposes BNSF asserts that 

the parties have divided one-half interests. See BNSF-144 at 1 and 19. BNSF’s arguments vary 

greatly, but all share the common thread of maximizing BNSF’s revenues. 
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above considerations demonstrate unequivocally that BNSF is responsible for compensating KCS 

for the access BNSF seeks. 

B. BNSF has not proven that it will be unable to compete if it is required to pay 

adequate compensation for access to the Rosebluff Lead 

 

BNSF argues that if the Board does not agree that the “Prescribed Fee” is all that is 

required, the Board should order BNSF to pay UP the “Prescribed Fee” and require UP to pay 

KCS any amount due to KCS under the compensation terms established by the Board that is 

greater than the “Prescribed Fee”.  BNSF contends that requiring BNSF to pay some higher rate 

than the “Prescribed Fee” would risk making BNSF uncompetitive and jeopardize the 

effectiveness of the Board’s merger conditions. Tellingly, none of BNSF’s 10 filings making this 

claim prove BNSF’s assertion. 

By giving BNSF direct access to Lyondell in Zone 2 during a 4-hour exclusive window, the 

Board gave BNSF greater access and operationally flexibilities than KCS - a joint owner of Zone 2 

- has.  To avoid congestion by two carriers operating in Zones 1 and 2, KCS and UP divided 

operating responsibilities, and restricted themselves to operating only unit trains into the Zone that 

the other operates.  Moreover, the Board’s decision allows BNSF to avoid operating and 

maintenance responsibilities on the Lead, making UP and KCS perform those functions for 

BNSF’s benefit.  In short, the Board used its regulatory powers to grant KCS's larger competitor 

preferential access over KCS's own property. This competitive advantage will remain irrespective 

of the compensation established.  

These competitive advantages that the Board has awarded BNSF – greater access and 

avoidance of operating and maintenance responsibilities - will advantage BNSF vis-à-vis KCS and 

UP in competing for the Rosebluff Lead’s traffic. If the Board also orders the “Prescribed Fee” – a 

fee below even SSW Compensation - as appropriate compensation, BNSF will also have a 
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tremendous cost advantage over KCS and UP in using the KCS-UP joint property.   

 As of 2019, BNSF had a significant market share and handled the majority of 

traffic.  BNSF accomplished this by paying $315.92 per round trip as of February 2019.  See 

BNSF-139 at 5 (S.T.B. served Feb. 4, 2019).  Under KCS’s compensation proposal, BNSF would 

pay $358.04 per car (includes loaded car and empty return car movement costs) going forward; its 

total costs would be $381.89 once its variable costs are included. See Neels WP /(Compensation 

via Reciprocal Switch vs. Direct Service).  To arrive at KCS’s proposed compensation, KCS added 

the increase in BNSF URCS variable costs in the amount of $23.85, the KCS Market Based Fee of 

$350.04, and the Prescribed Payment Fee to UP going forward in the amount of $8.00.  This would 

be offset by the elimination of the haulage/switching fee paid to BNSF, which as of 2021, Dr. 

Neels estimates to be $316.23.   This means that should BNSF be ordered to pay market-based 

compensation, its operating cost would increase by $65.66 per car, a modest additional cost for the 

advantages BNSF would obtain and the burdens it would impose by direct access.  On the other 

hand, if BNSF’s compensation proposal is accepted it would only pay $8.00 (the “Prescribed Fee”) 

to UP, and UP would pay KCS for BNSF’s presence on the Rosebluff Lead (put another way 

KCS/BNSF would continue to subsidize BNSF’s operations into perpetuity).  Over time, the Board 

allowing BNSF to completely avoid contributing to the “true cost” of its operations would result in 

less money being able to be reinvested in the Rosebluff Lead to the detriment of all Rosebluff Lead 

stakeholders.  

Contrary to BNSF’s claims that “the sky is falling,” requiring BNSF to pay market-based 

compensation will not harm BNSF's competitive position.  On the other hand, applying just the 

“Prescribed Fee” or SSW Compensation will widen BNSF’s competitive advantage and allow it to 

increase its profitability while harming UP and KCS, and eviscerating both carriers’ incentive to 
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invest in infrastructure given that the benefit of their investment would accrue to their competitor. 

II. The Board Should Reject BNSF’s Attempts to Establish One-Size-Fits-All 

Compensation To Serve All Rosebluff Lead Shippers Based On an Operating Plan 

to Serve Lyondell 

 

Since 1996, BNSF has taken short cut after short cut19 and is seeking to do so again here by 

petitioning the Board to establish an exemption-like process20 for BNSF to demand access to 

Rosebluff Lead shippers and asking the Board to establish “One-Size-Fits-All” compensation for 

BNSF to serve all future shippers based on BNSF’s operating plan to service Lyondell.  BNSF’s 

justification for both its exemption-like process and for the Board to establish “One-Size-Fits-All” 

compensation is that BNSF lost the Lyondell contract because it was unable to provide direct 

service.  This is simply not true, and BNSF has provided no evidence to demonstrate otherwise. 

In February 2020, in Decision No. 8,21 the Board cleared BNSF to begin operating without 

waiting to resolve the compensation issue as soon as BNSF secured the private operating rights 

 
19 In Decision No. 44, the Board vastly expanded BNSF’s access contrary to established 

precedent.  KCS objected.  The Board in denying KCS’s request to revoke BNSF’s access 

directed BNSF to file a terminal trackage rights if all other remedies were unsuccessful.  As 

noted in FN 2 to KCS’s January 19, 2021 filing, BNSF never followed the established process, 

never negotiated with KCS, and never sought arbitration.  Instead, BNSF filed BNSF-132 in 

January 2018 to “directly serve a Lyondell facility”. 

20 After losing Lyondell’s business, (1) BNSF filed BNSF’s December 18 Petition to Establish 

Conditions of Use (“BNSF’s December 18 Petition”) not directed at Lyondell but seeking to 

avoid complying with 49 U.S.C. §11102 for future access to other Lake Charles area shippers. 

KCS refers the Board to its January 19, 2021 filing, which explains in detail why the Board 

should reject BNSF’s self-serving attempts to create a new “quasi-exemption-like” process and 

avoid satisfying the statutory requirements for electing which Rosebluff Lead shippers BNSF 

would serve in the future. 

Similarly, as pointed out by UP, “The Board did not purport to create a one-size-fits-all-plan.”  

Decision No. 8 at 10. The Board’s operating plan was based on the unique facts of [the] case.”  

Id. The Board based its decision on service to Lyondell, and other shipper facilities could be 

distinctly different than Lyondell.  See UP/SP-432 at 2 (filed January 19, 2021). 

21 The Board recognized that BNSF had to obtain rights to operate over certain private industrial 

track to fully begin serving Lyondell via direct service.  
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necessary to provide service.  Rather than securing the necessary rights and commencing service 

right away, BNSF chose to continue to provide service via reciprocal switch and ignored 

Lyondell’s request for direct service (see Lyondell letter of March 26, 2018, Board Document No. 

245438).  Even though BNSF acknowledges that negotiations for Lyondell’s business continued 

well past the issuance of Decision No. 8, to the best of KCS’s current knowledge in more than 

14 months BNSF has not yet obtained the additional operating rights needed to access 

Lyondell’s facility. Instead, BNSF claims that KCS and UP's "obstructions" prevented it from 

winning Lyondell’s business. 

While BNSF wants to play the blame game, the truth is BNSF failed to promptly obtain the 

rights it needed to operate over the Rosebluff Lead, and because of BNSF’s inaction, it could not 

offer Lyondell the service Lyondell desired.  Further, BNSF completely ignores a far simpler 

explanation for losing Lyondell’s business to UP: competition in Lake Charles is fierce, and UP 

provided a more competitive bid than either BNSF or KCS did.22 

Similarly, BNSF has provided no justification whatsoever for its “One-Size-Fits-All 

Compensation” to serve any future shippers BNSF may seek to serve.23  The extent of the 

compensable taking of KCS and UP’s joint property will depend in each instance on how 

 
22 Professor Julie Carey performed a comparison of the BNSF 2020 Lake Charles bid and the UP 

2020 Lake Charles bid based on documents produced by UP and BNSF in discovery. That 

analysis revealed that [[             

                

        ]] See Carey Reply VS at 21.  Of course, 

UP has financial obligations for the Rosebluff Lead based on the Joint Facility Agreements, 

whereas BNSF does not, and depending on the compensation established by the Board may 

never. See Carey Reply VS at 21-22 and Figure 4. 

23 As KCS explained in its January 19, 2021 filing, operational findings specific to Lyondell 

cannot and should not be automatically applied to other Rosebluff Lead shippers simply because 

BNSF’s proposed operating plan to serve that shipper, in BNSF’s view, “mirrors” that adopted 

by the Board in Decision No. 8. 
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BNSF proposes to provide service (e.g., the exclusive 4-hour window that the Board granted 

BNSF just to serve Lyondell).  Without knowing the individual operating plans for a shipper, 

it is not possible to determine what property rights UP and KCS should be compensated for 

under Section 11102(a). 

As the Board is aware even SSW Compensation varies greatly depending upon whether the 

Board applies RCNLD, Capitalized Earnings (“CE Approach”), or a market-based approach (or a 

combination thereof) because the compensation amount depends on the location of the shipper on 

the Lead, i.e., how much of the Lead is being used, and on the type of commodity being moved, 

which impacts car  types, costs, earnings, and profitability (which is relevant to a CE approach and 

a market-based  approach).24 It would be fundamental error for the Board to establish SSW 

Compensation owed by BNSF based on an operating plan to serve Lyondell because not all 

shippers on the Rosebluff Lead can be served the same way that BNSF proposed to serve 

Lyondell, just as Lyondell could not be served in the manner BNSF proposed to serve CITGO. 

III. BNSF’s Proposed Application of RCNLD Is Inconsistent And/Or Fatally Flawed 

 

BNSF and its expert witnesses’ calculation of RCNLD-based SSW Compensation contains 

many significant computational and conceptual errors.  Collectively, these mistakes produce an 

even more unreliable and lower RCNLD than would otherwise result. 

 

 
24 See Decision No. 8 at 16: ”By considering case-specific facts concerning the market value of 

the property, the tenant’s proportionate use, and the costs associated with such use, SSW 

Compensation is designed to fairly compensate the owning carrier for the tenant’s partial use 

thereof.” Unlike in an overhead trackage rights case, BNSF seeks not only to use the KCS/UP 

jointly owned Rosebluff Lead but also to take the traffic of the Rosebluff Lead’s local customers 

from UP and KCS. As such, what BNSF proposes hardly qualifies as a partial usage thereof. 
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A. The Board must reject BNSF’s subletting argument and attempts to limit 

compensation due to KCS because BNSF will operate in UP’s window. 

 

 Mr. Baranowski erroneously asserts in his verified statement that BNSF is merely 

“subletting UP’s property rights,”25 and that in doing so [BNSF’s] operations on the Rosebluff 

Lead “do not impact the exercise of KCS’s property rights.” See Baranowski Opening VS at 15 

and 29.  Because in Mr. Baranowski’s unsupported opinion, “BNSF is not using any of the 

property rights possessed by KCS under partial ownership of the trackage….,” “KCS is due no 

interest rental compensation.”  Id. Neither BNSF nor Mr. Baranowski offers any legal, economic, 

finance, or any other evidence to support Baranowski’s clearly BNSF-served opinion.  See Carey 

Reply VS at 4. 

Both of KCS’s economic experts and a new real estate expert offered to refute Mr. 

Baranowski’s real property arguments, disagree with Mr. Baranowski.  First, as explained by Dr. 

Kevin Neels in his reply verified statement, Mr. Baranowski’s arguments are erroneously 

predicated on him treating a single facility - the Rosebluff Lead - as if it was “two separate 

facilities in separate locations,” irrespective of the fact that the deed and the Joint Facility 

Agreement all recognize that KCS and UP have an undivided interest in the Rosebluff Lead.  See 

Neels Reply VS at 3.   

Professor Carey elaborates further on Dr. Neels’ thoughts. As explained in the Carey Reply 

VS and below, there is no recognized legal, finance, economic, or other academic treatises 

 
25 As pointed out in the Neels Reply VS and the Carey Reply VS, Baranowski’s roommate 

analogy is fatally flawed for many reasons, not the least of which include BNSF does not intend 

to bear the same financial responsibities as the other two, and believes it should also have the 

right to kick its roommates out for four hours every day.  See Neels Reply VS at 3 and Carey 

Reply VS at 4. 
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supporting denial of compensation for the interest rental component to co-owners of a joint asset.  

However,  

[T]here is “substantial evidence that BNSF does not “sublet” or identically replace UP’s 

use of the jointly owned asset, but rather UP utilizes its substantial network advantages to 

the greatest extent possible,26 which allows UP to derive a greater profit contribution while 

intensifying competition in Lake Charles.” 

 

See Carey Reply VS at 4 and 7-13. 

 

All three railroads have  different operational advantages and charge different rates based 

on their facilities and the rail-served facilities of their customers.  So BNSF’s presence on the Lead 

is not ‘subletting’ UP’s use of the Lead because UP is still present, serving other customers, and 

BNSF and UP have different competitive profiles based on their networks and strengths, making 

them different ‘roommates’ to KCS.  If anything, rather than subletting UP’s space, BNSF is 

becoming a third roommate in an already too-crowded apartment. 

As explained by Professor Carey, the Rosebluff Lead is a jointly-owned asset and neither 

KCS nor UP has distinct or separate property rights.  Id. at 5. Mr. Baranowski’s claim that BNSF 

is simply subletting UP’s property, like an apartment, ignores the economic nature of the jointly-

owned asset as explained in Professor Carey’s prior evidence. Id. at 5.  Professor Carey offers a 

theoretical economic example to illustrate the ownership rights of KCS and UP.  Based on the 

deed, UP and KCS could revise the operating agreement (the Joint Facility Agreement) as follows: 

[i]nstead of dividing the operational functions up between each other, the railroads could 

hire a third-party provider to perform the switching functions on behalf of both railroads. In 

such an example, the parties would continue to jointly own the facilities despite not 

 
26 Similarly, BNSF owns different railroad facilities and assets than UP (and KCS).  BNSF’s 

network footprint is different than UP's with different physical, economic, and operational 

advantages. Across BNSF’s network it reaches customers in 28 states and 3 Canadian Provinces 

and provides access to more than 40 ports.  All three railroads have different operational 

advantages and charge different rates based on their facilities and the rail-served facilities of their 

customers. 
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performing any operational functions.  Both railroads have access to all customers in the 

area and facilitate such access through the exchange of cars destined for or originating from 

the other carrier’s zone. There are no identifiable limitations or barriers for one railroad 

serving customers that are supportive of separately owned assets. 

 

See Carey Reply VS at 4. 

 

Third, as shown in the Verified Statement of Mr. Paul Marin, Mr. Baranowski’s arguments 

are irreconcilable with the State of Louisiana Property Law.27  For these reasons, as elaborated 

upon below Mr. Baranowski/BNSF’s assertions that it is not infringing in any way on the Property 

rights of KCS, or that KCS is not entitled to compensation for any such infringement are simply 

invalid. 

1. Mr. Baranowski’s opinions regarding the use of property 

rights by BNSF are based on a misunderstanding and/or 

misrepresentation of the nature of the property rights held by 

UP and KCS. 

 

BNSF’s position on the ownership of the Rosebluff Lead appears to be a theory that UP 

and KCS for legal, financial, and other purposes divided their undivided ownership interest into 

two distinct halves, and because BNSF would only be operating during UP’s twelve-hour window 

for the Rosebluff Yard KCS should not be compensated for its presence on the Rosebluff Lead.  Of 

course, BNSF’s new theory contradicts BNSF’s previous testimony in which it stated 

emphatically, “To be clear, BNSF agrees that KCS, as the joint one-half owner of the Rosebluff 

Lead, is entitled to one-half of the compensation set by the Board for BNSF’s use of the Rosebluff 

Lead.”28   Put simply, BNSF’s new theory is the Board should, contrary to property law, arbitrarily 

use its regulatory powers to divide an undivided interest into two divided interests, just so BNSF 

can pay less compensation to KCS than KCS is otherwise entitled to under the statute. BNSF’s 

 
27 See Verified Statement of Paul Maurin “Maurin Reply VS” at 5 

28 BNSF-138 (Filed July 16, 2018). 
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new theory is wrong and its argument that KCS and UP divided its ownership interest is 

completely without merit. 

KCS and UP both have a joint undivided interest in Rosebluff Yard and the Rosebluff 

Industrial Lead and operate the Rosebluff Lead consistent with the terms of a 1948 joint facility 

agreement (“Joint Facility Agreement”) between KCS and UP’s predecessor (T&NO).  The Joint 

Facility Agreement states in Section 1, “The right of way, tracks and all other property described 

in said May 21, 1947 deed is owned jointly and equally by them.”29  See Joint Facility Agreements 

- Exhibit A.).  The Joint Facility Agreement refers repeatedly to “the jointly owned 

tracks.”  Moreover, Section 19 recognizes that the “parties agree[d] neither shall sell, lease or 

transfer its interest in the jointly owned tracks, or any part thereof, without advance written 

approval by the other party.”  Id.30 

As explained in the Maurin VS, the documents concerning KCS and UP’s ownership rights 

speak for themselves and confirm that contrary to Mr. Baranowski’s unsupported contention, KCS 

and UP’s ownership rights in the Rosebluff Lead remain unified – in “indivision” in terms of 

Article 480 of the Louisiana Civil Code.31  In the absence of other provisions of law or juridical 

act, the shares of all co-owners are presumed to be equal.  See La. Civ. Code art. 797.   When 

fruits or products are produced by a co-owner, other co-owners are entitled to their shares of the 

 
29 The language of the deed itself confirms that the entirety of the Rosebluff Lead is owned 

jointly, labeling KCS and T&NO together as “Purchaser” and conveying the Lead to that 

“Purchaser”.  BNSF’s suggestion that KCS and UP only have a one-half ownership interest 

misunderstands basic property law. 

30 This latter provision is noteworthy because it apparently was intended to create an exception to 

predecessors of current Louisiana Civil Code Article 807, which allows joint owners of a 

property to petition for partition of the property (something that neither KCS nor UP has done 

with respect to the Rosebluff Lead). 

31 “Art. 480 Co-Ownership.  Two or more persons may own the same thing in indivision, each 

having an undivided share.” 
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fruits or products after deduction of the costs of production. Id. at Art. 798.   Louisiana courts 

consistently permit a co-owner to recover the fruits from the property obtained from another co-

owner.32  In other words, under Louisiana law, KCS is entitled to be compensated for BNSF direct 

access over the Rosebluff Yard and the Rosebluff Lead regardless of whether BNSF’s service 

occurs during UP or KCS’s window. 

Collectively, the  deed, the Joint Facility Agreements and the Louisiana Civil Code all 

demonstrate that KCS and UP have an undivided joint ownership in the Rosebluff Yard and 

Rosebluff Lead, as co-owners in indivision.  BNSF’s argument that it should not have to pay an 

interest rental component because it will be operating in UP’s separate property contradicts these  

authorities and is completely baseless. 

2. BNSF ignores the fact that owners of the Rosebluff Lead – 

regardless of the 12-hour Rosebluff Yard window they may be 

using – can access and bid for the business of any customer on 

the Rosebluff Lead 

 

BNSF’s argument completely ignores that the deed and the two operating agreements 

(Exhibit A), all specifically refer  to the “jointly-owned” Lead, demonstrating that there has never 

been a division of ownership. Instead, BNSF hangs its case in chief, on two equally flawed 

arguments, the argument above that divided operations in the Rosebluff Yard into two 12-hour 

windows, and the fact that KCS and UP established two zones to better accommodate shippers. 

Neither is a basis for finding that BNSF can use UP’s Rosebluff Lead property interests without 

using KCS’s also. 

UP and KCS’s sharing the capacity of Rosebluff Yard by utilizing two 12-hour operating 

 
32 Under Louisiana law, KCS is entitled to be compensated for BNSF having direct access over 

the Rosebluff Yard and through the Lead regardless of whether BNSF’s service occurs during 

UP or KCS’s window. 
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windows33 due to the significant physical and operational constraints in the area does not prove 

that there has been a division of KCS and UP’s ownership rights for legal, financial, or other 

purposes.  On the contrary, UP and KCS have a joint undivided interest in the entire Rosebluff 

Lead.34  See Exhibit A. Pages 1-3. 

Contrary to BNSF’s claims, simply because the joint owners long ago recognized the need 

to operate the Yard and local trackage in a coordinated manner35 to better serve the needs of 

customers in Westlake and West Lake Charles does not in any way change the status of UP and 

KCS’s ownership rights.  Further, congestion on the Lead often causes KCS and UP to overstay 

their operating windows, see FN 33, consistent with the fluid use of a single undivided property 

based on operating needs. 

 
33 Union Pacific and KCS share Rosebluff Yard in separate 12-hour operating windows. Union 

Pacific’s window in the Yard is from 6:00 am to 6:00 pm, and KCS’s window is from 6:00 pm to 

6:00 am.  Given the volume of cars that must be switched in the Yard and the limited 

infrastructure, it is not always possible for Union Pacific and KCS to complete their planned 

work in the Yard in 12 hours. Unanticipated operating issues can cause overstays for both 

railroads. Periodically, the overstays by both railroads accumulate, so the windows are pushed 

later and later. In some cases, it can take days (or even weeks) for the railroads to “reset” to the 

planned yard occupancy schedule. 

34 The Joint Facility Agreement specifically recognizes that KCS and UP have a joint undivided 

interest in the Rosebluff Lead.  This is precisely why KCS and UP included language that neither 

carrier could “sell, lease or transfer its interest in the jointly owned tracks, or any part thereof, 

without advance written approval by the other party.”  See Joint Facility Agreement (Exhibit A) 

Page 5, Section 19.  

35 Originally, the 1948 operating agreement divided the operational responsibility for the tracks 

into two-year blocks – KCS served for 2 years, then T&NO would serve for 2 years.   The 1981 

agreement, noting that the Lead had been “deeded to The Kansas City Southern Railway 

Company and the said Texas and New Orleans Railroad Company” (pages 1-2) divided the 

operational responsibility a different way, into zones.  Originally the companies alternated which 

served what zone, but shippers complained, so in 1999 they agreed to pause in alternating 

zones.  But at no time did the companies divide the ownership.  Indeed, Article I, A., refers to 

“the jointly-owned track acquired by deed of May 21, 1947”.  See also UP Reply to BNSF’s 

Petition to Establish Conditions of Use and Compensation (Filed June 25, 2018) (describing the 

establishment of the two zones). 
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BNSF’s arguments fail to recognize that per Article I.E of the Joint Facility Agreement, 

irrespective of the zones that were established for administrative convenience, either carrier may 

operate a “solid over-the-road unit train” into the zone operated by the other.  More importantly, 

both carriers can access and bid for the business of any customer on the Rosebluff Lead, regardless 

of the zone in which that customer’s operations are located. See 1981 Joint Facility Agreement at 

5.  Per Article I.C of the Joint Facility Agreement, UP and KCS may but are not required to modify 

zones based on future studies.  Third, the zones, which were created by mutual agreement of KCS 

and UP, per the terms of the Joint Facility Agreement may be modified by KCS and UP as the 

circumstances warrant.  For all of these reasons, BNSF’s argument that the creation of operating 

zones divided the jointly-owned Lead and that BNSF can use UP’s portion without using KCS’s 

portion should be rejected.  BNSF’s attempts to  set the interest rental component of SSW 

Compensation at 0. 

B. Baranowski’s Assumptions Regarding Future Routine Maintenance Costs 

are Flawed and Fail to Account for Inflation 

 

Mr. Baranowski identified a set of documents that he believed provided a relatively 

complete accounting of what he called “routine” maintenance spending by UP and KCS on the 

Rosebluff  Lead.  Neels Reply VS at 13.  Unfortunately for Mr. Baranowski’s argument, Dr. 

Neels’ review discovered it appears that Mr. Baranowski omitted expenditures for “bridge and 

culvert maintenance on the “Rosebluff Spur.”  Id. at 14.  In failing to account for and factor into 

his calculations the full amount of bridge and culvert maintenance Mr. Baranowski has understated 

the level of routine maintenance spending in his reference period.  Id. at 11. 

Mr. Baranowski compounded this error by using the level of routine maintenance spending 

during his referenced period (2017-2019) to predict maintenance spending on a going-forward 

basis.  He then further compounded his original error by failing to account for inflation in 
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tabulating future maintenance costs.  Id. at 14.  Price indexes suitable for accounting for inflation 

are readily available.  However, Mr. Baranowski simply failed to make use of them.  Because of 

Mr. Baranowski’s omission, his calculations understate the annual level of maintenance costs that 

will need to be covered in 2021 and beyond.  Similar to routine maintenance, Mr. Baranowski 

makes various computation errors concerning future Non-Routine Maintenance Costs. 

C. Baranowski’s Assumptions Regarding Future Capital Maintenance Costs are 

Inconsistent with Boileau’s Depreciation Calculations 

 

Mr. Baranowski adopts a different approach when he projects future spending levels on 

maintenance carried out in the form of capital projects.  Mr. Baranowski claims that “Because 

capital maintenance cycles for this relatively small portion of track recur in cycles longer than the 

six-year period for which historical data is available, any attempt to normalize capital maintenance 

expenses over this period would introduce timing bias that would skew the results.”36 Mr. 

Baranowski starts with the replacement costs computed by Mr. Boileau, for the various categories 

of capital assets making up the Rosebluff Lead.  Id.  He then multiplies the total replacement cost 

for each category of asset by that category’s average annual depreciation rate, as reported in the 

2019 R-1 Reports filed by UP and KCS, and sums the results.  Id.  He argues that this approach 

provides a reliable forward-looking projection of future “Normalized” capital maintenance costs.37   

The approach adopted by Mr. Baranowski is flawed.  First, the annual depreciation rates 

reported in the R-1 Reports are not unique to conditions along with the Rosebluff Lead.  Second, 

Mr. Boileau's evidence indicates at least some of the capital assets comprising the Rosebluff Lead 

 
36 Baranowski Opening VS at 21. 

37 Baranowski Opening VS at 22-23. 
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experience higher deterioration rates and shorter useful lifetimes than average assets systemwide.38  

As such, BNSF’s witnesses contradict one another. Third, another source of error relates to Mr. 

Baranowski’s approach concerning the current condition of the assets comprising the Rosebluff 

Lead and Baranowski’s arbitrary assumptions about where they are in their replacement cycles.  

This is another area where BNSF’s witnesses, Mr. Baranowski and Mr. Boileau provide 

inconsistent testimony. 

At least, Mr. Boileau’s testimony reports on the overall calculation of depreciation as a 

percentage of the value of the assets comprising the Rosebluff Lead; Boileau places this value at 

59 percent, a value well in excess of the 50 percent value that is implied by steady-state 

replacement.  This discrepancy implies either that there has been significant deferral of repairs, or 

that a significant number of costly components are well past the midpoints of their replacement 

cycles.  In either case, because of the existence of this repair backlog capital maintenance costs 

over the years immediately ahead will need to be higher than the steady-state “normalized” 

numbers computed by Mr. Baranowski. 

D. Pitts’ land valuation fails to capture accurately the right-of-way value of the 

land underlying the Rosebluff Lead 

 

The interest rental component of the RCNLD calculation presented by BNSF is further 

understated due to the land valuation assumptions. Specifically, the value of the land upon which 

the Rosebluff Lead rests is based on a valuation carried out by Mr. Brent Pitts.  Mr. Pitts clearly 

states that in his opinion the highest and best use of the land underlying the Rosebluff Lead is as a 

rail corridor.  Specifically, he states that: 

 
38 See Exhibit B, Verified Statement of Robert Boileau (“Boileau VS”), Included in BNSF-144 at 

15. 
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“Demand is evidenced by the continued growth of surrounding markets and communities. 

The property’s use as a corridor and as an integral component of a rail network is 

considered to be economically viable. Demand beyond the current owner is considered 

likely to exist given the characteristics of the subject corridor. 

In view of the economic circumstances and the characteristics of the subject property, the 

highest and best use of the subject is for corridor purposes consistent with the historical and 

proposed use.”39 

 

In discussing this highest and best use Mr. Pitts identifies many categories of cost savings 

that can be achieved when land is purchased as an intact assembled right of way, rather than as a 

collection of otherwise unrelated parcels.  Id at 7. 

The relevance of the categories of cost savings identified by Mr. Pitts becomes clear if one 

considers the practical difficulties and constraints that would have to be overcome by a party 

attempting to create a useable transportation corridor through a developed area through which no 

such corridor currently exists.  See Neels Reply VS at 9.  Although Mr. Pitts acknowledges the 

relevance and potential importance of these factors, there is no evidence in his report that his 

valuation of the land underlying the Rosebluff Lead takes any of these factors into account.  Id. at 

10.  By failing to do so, Mr. Pitts fails to appropriately value the Rosebluff Lead right of way.  

Likewise, he arbitrarily values certain segments he deems of “limited utility.”  However, such 

segments are highly valuable; without them, major portions of the Rosebluff Lead would be cut 

off, and its value substantially reduced. That is, all parts of the Rosebluff Lead corridor are 

necessary for its use as a rail right-of-way.  For these reasons and others explained in the Neels 

Reply VS, Mr. Pitts’ land costs must be regarded as understating the true replacement costs of the 

land underlying the Rosebluff Lead.  Any corrections would further increase the interest rental 

component of the RCNLD above the  per car discussed by Professor Carey 

 
39 See Exhibit C, Verified Statement of Brent Pitts (“Pitts VS”), included in BNSF-144, page 49. 
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E. Other Computational Errors in BNSF’s Flawed Application of RCNLD 

 

Several other errors in BNSF/ Baranowski’s application of RCNLD must be corrected. 

 

• Computation Errors in Mr. Baranowski’s Calculations 

▪ Although Mr. Baranowski claims to have drawn the inputs to his 

capital maintenance calculations from Mr. Boileau, there are 

discrepancies between the numbers reported by the two witnesses.  

Mr. Baranowski reports a value for the replacement cost of the 

Ballast on the Rosebluff Lead of $12,335,871, while Mr. Boileau 

reports a value of $743,387.  Additionally, Mr. Baranowski reports a 

value for the replacement cost of the Rail and other track material 

$743,387, while Mr. Boileau reports a value of $12,335,871. This 

error needs to be reconciled.  See Neels Reply VS at 22. 

 

•  Mr. Baranowski Significantly Understates the Property Taxes Paid on the 

Rosebluff Lead 

▪ Baranowski’s calculation of taxes using a tax estimator provided on 

the Calcasieu Parish tax assessor’s webpage is less accurate than 

how KCS calculated taxes.  See Neels Reply VS FN at 28.  

 

F. Large scale conceptual and mechanical flaws with RCNLD Interest Rental 

Calculation 

 

Not only does the RCNLD-based SSW Compensation calculation presented by BNSF 

grossly understate the trackage fee that BNSF should pay to KCS because it fails to account in 

any way for the traffic and revenue potential of the shippers to which the Rosebluff Lead 

provides access, but Mr. Baranowski’s RCNLD-based SSW Compensation is replete with 

conceptual and mechanical flaws.40  

 
40 As stated in the Neels Opening Statement, the value of the Rosebluff Lead lies in the access it 

provides to a large set of rail-dependent shippers.  Dr. Neels believes his point can be 

demonstrated by a simple thought experiment. 

Consider the construction of an otherwise identical set of facilities in a location 

without shippers.  Such an exercise would yield a set of facilities with identical 

replacement costs.  However, that facility would be functionally worthless 

because it has no established customer base.  That this is so proves the 

unreliability in this context of the RCNLD approach advocated by BNSF.   

See Neels VS at 6. 
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As Professor Carey discusses Mr. Baranowski’s RCNLD approach is inadequate with 

mechanical and conceptual flaws to the interest rental component that dramatically understate the 

real-world commercial value of the Rosebluff Lead.41 The analyses of BNSF experts Mr. Boileau 

and Mr. Baranowski have the following substantive deficiencies: 

• Understates inflation: road property investment is understated by relying on 2016 cost 

estimates that are escalated to 2020 by an AAR materials and supplies inflation index.42 

However, the pandemic temporarily reduced materials costs in 2020 which have already 

substantially rebounded in early 2021. Specifically, the railroad RCR materials and 

supplies” Index relied upon by Mr. Boileau43 increases by 12.2% instead of 5.6% if the 

period is extended from 2016 to the 2Q2021 instead of ending at 4Q2020 as assumed by 

Mr. Boileau.44 

• Excludes IDC with Replacement Costs of Road Property: The total replacement 

capital costs are understated by excluding Interest During Construction (IDC) and the 

cost of future replacement of road property which can add upwards of 20% to the initial 

road property investments.45,    

 
41 BNSF’s Opening Statement and Evidence on Compensation (“BNSF-144”), Robert Boileau 

Opening Verified Statement (“Boileau Opening VS”) Boileau Workpaper “RCNLD 

Calculations.xlsx” at Tab “Unit Costs”, cell M11., Boileau Opening VS at 92. 

42 BNSF’s Opening Statement and Evidence on Compensation (“BNSF-144”), Robert Boileau 

Opening Verified Statement (“Boileau Opening VS”) Boileau Workpaper “RCNLD 

Calculations.xlsx” at Tab “Unit Costs”, cell M11., (and citing AAR RR Cost Indexes 2020-

12.pdf), Boileau Opening VS at 92. 

43 See Carey WP Inflation Indexes.xls  

44 See Carey WP Inflation Indexes.xls The STB’s Quarterly Rail Cost Adjustment Factor 

(RCAF) materials and supplies component increased by 12.22% from 2016 actual values to the 

2nd quarter of 2021 forecast. STB, Quarterly RCAF, Docket No. EP 290 (Sub-No. 5) at Decision 

Appendix at Table B on page 5 at Line 3 in the Decisions issued on June 16, 2016, September 

20, 2016, December 20, 2016 and March 17, 2017.  The 2nd quarter 2021 forecast value is in the 

Decision Appendix at Table A on page 4 at Line 3. 

45 See Boileau Opening VS at 101, 102. (Boileau Workpaper “RCNLD Calculations.xlsx” at Tab 

“Tables”, cell F19). Calculation includes a 10% fixed markup to represent engineering costs, a 

2.7% fixed markup to represent mobilization costs, and on top of these marked up costs a 10% 

contingency is added. These are standard cost estimate percentages used on road property 

investment categories. See Consumers Energy Company v CSX Transportation, Inc. Docket No. 

42142, slip op. at 259 (STB served Jan. 11, 2018 as corrected Mar. 14, 2018) (“CURE”). 
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• Ignore Full Commercial Value of the Asset by removing physical depreciation 

historically accumulated from old and different assets and thereby artificially lowering 

the new replacement costs below what a new entrant or competitive market would allow, 

as discussed further below, and  

• Removes 50% of Partial Valuation of the Asset by reducing the value of the Rosebluff 

Lead by 50% under the guise of KCS’s ownership share. BNSF implicitly seeks to assign 

50% of the asset value to itself, even though it is not a co-owner and UP and KCS have 

an undivided interest in the Rosebluff Lead. 

 

See Carey Reply VS at 13-14. 

 

 The first two deficiencies stated above are fairly straightforward.  With respect to the third 

deficiency, Mr. Baranowski ignores the full commercial value of the Rosebluff Lead asset by 

relying on an RCNLD that reflects a reduction of the Reproduction Cost New by 59% to reflect 

physical depreciation of the Rosebluff Lead trackage.46 Reducing RCN by historical physical 

depreciation of the old asset (LD) is inappropriate as it does not reflect the current commercial or 

productive value of the asset that would exist among willing buyers and sellers in a competitive 

market outcome  Id. at 15.  By doing so, the resulting rate does not reflect a competitive market 

rate charged by a new market entrant, such as a SAC-based rate.  Given that Mr. Baranowski has 

never proposed RCNLD in any prior rate reasonableness dispute before the STB or in any other 

venue, it is surprising that he would do so here given that BNSF is getting access to KCS and UP’s 

established customer base, not simply physical facilities (the Rosebluff Lead and Rosebluff Yard 

tracks).  It is equally surprising that Mr. Baranowski is advocating for such a significant 

depreciation in the value of the underlying infrastructure and fails to recognize that the tracks 

continue to have significant value not based on the physical infrastructure per se but rather based 

on the fact that the Rosebluff Lead is the sole link to a robust set of high-value customers.  In fact, 

Mr. Baranowski specifically advocated in a recent regulatory case to not deduct historical physical 

 
46 RCNLD is calculated by Mr. Boileau.  See Baranowski Opening VS at 25. 
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depreciation as he proposes here. Mr. Baranowski presented an analysis in a FERC oil pipeline rate 

case that included only “forward-looking costs” and did not remove large historical depreciation 

for the nearly 50-year-old pipeline because, as Mr. Baranowski explained, “it is not relevant to my 

analysis.”  It is hard to comprehend why Mr. Baranowski would argue such different approaches in 

these two forums, given that the “true value” of both a railroad located in a dense and established 

customer base and a pipeline lies in the revenues to be generated by serving customers. See Carey 

Reply VS at 15-16. 

It is equally difficult to comprehend the basis for Mr. Baranowski’s baseless opinion that 

the value of the Rosebluff Lead should be reduced by 50%, even though UP and KCS have an 

undivided interest in the Rosebluff Lead. Of course, the intended result of such an argument if 

successful is clear - to further reduce the already understated and flawed compensation that would 

result from the Board’s application of RCNLD-based compensation.  Simply put, by removing 

50% of valuation of the asset, BNSF attempts to usurp the partial asset value to assign to itself 

even though it is not an owner of the Rosebluff Lead.   

For all of the reasons set forth above BNSF’s application of RCNLD is fatally flawed. 

Moreover, even if corrected as proposed, any application of SSW Compensation, particularly 

RCNLD, will still not fully compensate KCS for BNSF establishing direct access service over the 

Rosebluff Lead.  Carey Reply VS at 17. 

Professor Carey explains that adjustment for these errors collectively increases Mr. 

Baranowski’s recommended interest rental component from  per car by  per 

car to  per car. Carey Reply VS at 18. 
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IV. Given the Circumstances Present in Lake Charles, It Would Be a Mistake to Apply 

Traditional SSW Compensation Here  

 

As stated in prior testimony and supported by ICC/Board precedent, SSW Compensation 

principles are inapplicable and inappropriate in this case. This case does not involve implementing 

bridge trackage rights against parties to a merger: the circumstances in which SSW Compensation 

has applied in the past. KCS was not a merger applicant. It was not KCS's actions that resulted in 

the loss of SP service to the Lake Charles Area. KCS was not a party to any settlement agreements 

or economic terms between UP and BNSF. KCS was not free to walk away if it did not like the 

Lake Charles Condition. In establishing compensation in this case, the Board must compensate 

KCS in a manner that puts KCS in the same economic condition it would have been absent the 

taking.  See KCS’s Opening Statement and Evidence on Compensation Concerning BNSF’s Use 

of the Rosebluff Lead Exhibit C - Opening Verified Statement of Nancie G. Marzulla (“Marzulla 

VS”) at 3.  See also Decision No. 8 (FN 24) (explaining in determining compensation under the 

Constitution and the statute, the Board must focus on what the owner has lost, not what the taker 

has gained. Mo.-K.T.R. Co. v. Kan. City Terminal Ry., 198 I.C.C. 4, 7-8 (1933). 

SSW Compensation, standing alone, does not meet that standard.47  By granting BNSF 

terminal trackage rights, the Board has already used its extraordinary regulatory powers to force 

KCS to allow a second competitor, ten times its size, to use KCS's tracks and property to compete 

for shippers’ traffic, at service terms not available to KCS. Because of the unique circumstances 

present in Lake Charles, the application of SSW Compensation will not make KCS whole and is 

not constitutionally sound. 

 
47 Seaboard Air Line Ry. v. United States, 261 U.S. 299,304 (1923) (citation omitted); see also 

Olson v. United States, 292 U.S. 246, 254-55 (1934); United States v. Miller, 317 U.S. 369, 373 

(1943); United States v. 564.54 Acres of Land, 441 U.S. 506, 510 (1979); and United States v. 

Va. Elec. & Power Co., 365 U.S. 624,633 (1961). 
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 As explained in the Response of The Kansas City Southern Railway Company to Decision 

No. 6 (filed February 4, 2019) (“KCS Feb. 2019”) and recognized by the Board in Decision No. 8, 

in other unique cases, the Board varied from standard SSW Compensation. In the interest of time, 

rather than repeat the cases, KCS simply refers the Board to KCS’s prior testimony and requests 

that the Board recognize that both the ICC and the Board have consistently held compensation 

should be established in a manner that fully accounts for the interest KCS lost and is based on a 

consideration of all circumstances related to the case.48  

As explained in the Carey Reply VS, BNSF’s government-mandated access to the 

Rosebluff Lead and artificially low non-market rate from the approval of the UP/SP merger 

settlement devalued the jointly-owned asset of KCS and UP. 49 Both UP and BNSF have realized 

the full economic benefits of the proposed UP/SP merger. Id. at 6.  UP benefited substantially 

through merger-related benefits with SP. Id.   BNSF benefited from increased business in the Lake 

 
48 As recognized by the ICC in a 1995 trackage rights compensation case involving BNSF, SSW 

alone is not always adequate compensation for trackage rights. SSW does not account for the 

costs associated with additional facilities that are utilized in serving a particular shipper where 

such additional facilities are not part of the tracks themselves. In such a case, the Board 

recognized that SSW should apply to the use of the tracks but additional compensation would be 

needed to contribute to the use of the additional facilities. Burlington N. Inc. and 

Burlington N. Ry. Co. - Control and Merger- Santa Fe Pac. Corp. and Atchison, Topeka, and 

Santa Fe Ry. Co., FD 32549, Decision No, 40, 1995 ICC 

Lexis 242 (ICC served August 23, 1995) ("Decision No. 40"). When discussing what type of 

compensation the Board would apply if asked by the parties to set compensation, the Board said 

the circumstances of the case warranted "some combination of a fixed charge and usage-based 

compensation" and an evaluation of the specific circumstances involved in the case would 

ultimately be used to determine the split. Id. at FN 19. 

49 Carey VS at FN 12 and Exhibit 3. The undue economic advantage from the artificially low-

non-market rate has enabled  BNSF to achieve movements of nearly [[ ] carloads during 

2019 for Lake Charles area customers and an estimated [[ ]] market share, which represents 

substantial growth in business over the past decade.  Further, during the 2017 to early 2020 

period, BNSF achieved approximately [[          

           ]]  
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Charles area (and other areas) as Professor Carey discussed in her opening verified statement.50  

The Board-added competition from BNSF has already diminished the economic value to KCS and 

UP of their jointly-owned Rosebluff Lead asset.  As such, application of SSW Compensation – 

regardless of whether it was RCNLD-based or CE-based – would continue to cause irreparable 

economic harm to KCS because either SSW Compensation methodology is based on an asset 

already devalued by prior Board action.51  See Carey Reply Statement at 20-21.  The harm done to 

KCS would be even more profound if the BNSF proposed modifications to SSW Compensation 

are accepted. 

A. The Board should reject BNSF’s proposed modifications to SSW 

Compensation. 

 

All of BNSF’s proposed modifications to SSW Compensation are self-serving and will 

harm UP, KCS, and Rosebluff Lead shippers, solely so BNSF can put more money in its pocket.  

Despite BNSF’s claims, such a proposal is the antithesis of fairness to KCS or Rosebluff Lead 

shippers because it would force KCS and UP to subsidize BNSF into perpetuity, and tipping the 

competitive balance toward BNSF through regulatory action, thereby inhibiting true competition. 

KCS and UP would be less able to offer shippers competitive alternatives because of the inability 

to overcome BNSF’s Board-created advantages, and neither KCS nor UP would have any 

incentive to invest in infrastructure when they are not able to recoup that investment. 

The Board should reject BNSF’s elimination of the interest rental component for the 

reasons discussed in Section (III)(a).  BNSF’s argument in this regard is nothing but an attempt by 

 
50  Carey VS at 25. 

51 In the Neels Opening VS, Dr. Neels explains why although the Board has ruled that the ATC 

methodology provides a reliable way of allocating the revenue associated with origin-to-

destination movements to specific segments traversed by those movements, the ATC revenue 

allocation approach would in an unusual case like this one tend to under-allocate revenues to the 

Rosebluff Lead. 
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BNSF to further reduce the already inadequate compensation that application of RCNLD or CE 

Approach would yield.  The proposal is based entirely on the opinion of Mr. Baranowski and lacks 

any legal, economic, finance, or other evidentiary support.  See Carey Reply VS at 4. 

The Board should reject BNSF’s argument in BNSF-144 that “[b]ecause UP and KCS have 

an existing cost-sharing arrangement that satisfies the objectives of the SSW Compensation 

standard, the use of an alternative methodology would unnecessarily complicate and override the 

existing Arrangement.”  See BNSF-144 at 2-3.  This is nothing more than an attempt by BNSF to 

extend its existing “free ride” into perpetuity. Whatever the arrangements between the Lead’s 

owners, who bear the costs of ownership, operation, and maintenance of the Lead, they are 

irrelevant to non-owner BNSF who avoids those responsibilities, and they do not change the 

requirements of Section 11102(a).  

BNSF provides no evidence whatsoever to support that for compensation purposes, KCS is 

entitled to no more for BNSF’s use of the terminal trackage rights than KCS would be owed for 

corresponding UP movements on the Rosebluff Lead.  BNSF is not UP and does not share in 

maintenance costs with or provide switching services to KCS on the Rosebluff Lead as UP does.   

Under BNSF’s proposal, it would not share responsibility for maintaining the Rosebluff Lead with 

UP and KCS equally. BNSF has provided no reason for BNSF cars to continue to be counted as 

UP cars going forward.  Again, this argument asks the Board to disregard the statute, which 

expressly states the entrant seeking terminal trackage rights is responsible for paying for those 

rights. 

Section 11102 provides that the Board can order the use of terminal facilities by a non-

owner and can set the terms of compensation for that use.  This means that the user – here BNSF – 

must pay KCS the compensation set by the Board.  At no point has UP or BNSF involved KCS in 
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the negotiations related to the establishment of the “Prescribed Fee”.  The Board cannot simply 

look the other way and force KCS to continue to subsidize BNSF’s operations, as doing so is not 

only contrary to the statute but would be manifest injustice to force a non-merger applicant to 

subsidize BNSF due to BNSF’s agreement with UP.  Allowing BNSF to escape paying for 

additional costs related to the costs of its operations would harm competition for shippers on the 

Rosebluff Lead and further injure KCS. 

B. BNSF’s Attacks on Capitalized Earnings-based SSW Compensation Don’t 

Hold Water 

 

Mr. Baranowski proffers three reasons for the Board to reject KCS’s use of the CE 

Approach in computing the compensation due to KCS: 

 

1. Calculating SSW Compensation via the CE Approach is difficult and has potential for 

“circularity;” 

2. Mr. Baranowski claims he is unclear how the earnings UP or BNSF generates should 

influence the earnings valuation that would be the basis for compensation to KCS; and  

3. It would be challenging to allocate revenues to through and switching assets in terminal 

areas.52 

As Dr. Neels demonstrated in his opening verified statement and further explains in his 

reply verified statement, each of these supposed problems can be addressed in calculating CE 

Approach-Based SSW Compensation. 

BNSF is not a co-owner of the Rosebluff Lead.  Under current compensation arrangements, 

its earnings do not contribute to the market value of that asset.  See Neels Reply VS at 14.  Hence, 

 
52 See Baranowski Opening VS at 19. 
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there is no conceptual need to factor BNSF’s earnings into a CE Approach calculation.  Id.  

Excluding BNSF’s earnings also eliminates the circularity issue cited by Mr. Baranowski.  Id.  

The asset value produced by a CE Approach calculation based on the earnings of UP and 

KCS, the co-owners of the Rosebluff Lead, is equivalent to computing what a potential buyer 

would be willing to pay to buy the Rosebluff Lead from its owners, while the Rosebluff Lead was 

still encumbered by the regulatory and contractual obligations that have provided BNSF with 

indirect access to customers along the Rosebluff Lead.  Id. at 15. 

It would be reasonable to ask what a potential buyer of the Rosebluff Lead might be willing 

to pay for the Rosebluff Lead were it not encumbered by the access rights currently enjoyed by 

BNSF.  Id.  Even in such an inquiry, however, it would not be necessary to consider the earnings 

of BNSF.  Instead, what would be relevant would be what the earnings of UP and KCS would be if 

BNSF were not siphoning off traffic due to its subsidized switching access.53  Id.  

Regarding Mr. Baranowski’s second objection to the use of the CE Approach, there is no 

need to determine how a trackage fee will be divided between UP and KCS.  That is the 

responsibility of the Rosebluff Lead’s owners. “Challenges” in allocating revenues are not a sound 

basis for rejecting the CE Approach.  Interestingly, Mr. Baranowski has presented CE Approach 

and standalone cost calculations with revenue allocations in many cases.54  Lastly, there is no need 

to allocate revenues between switching and overhead operations on the Rosebluff Lead.  Put 

simply, none of Mr. Baranowski’s attacks against the application of Capitalized Earnings-based 

SSW Compensation are legally sound. 

 
53 While such a calculation could be done, it was not necessary here. 

54 See Responses and Objections of BNSF to The Kansas City Southern Railway Company’s 

Discovery Requests Related to BNSF’s Opening Statement and Evidence on Compensation 

(Served March 8, 2021), attached as Exhibit C. see Exhibit 1 to Julie Carey Reply VS 
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Further as discussed below in Section V, Professor Carey explains the substantial economic 

benefits that BNSF achieves from large additional revenues and contribution margins not 

contemplated in an SSW Compensation rate (Based on RCNLD) (or even an SSW Compensation 

rate (Based on CE) from second leg movements from the BNSF storage (or the storage-related 

fees) to other locations on its network. A market-based rate based on negotiation between the 

parties would reasonably be expected to contemplate the full economic value of the customer, 

including this additional economic benefit. See Carey Reply VS at 11-13 and 20. 

C. Contrary to BNSF’s claims, It Is Too Early To Determine What Increased 

Variable Costs KCS Will Incur Related to BNSF Direct Access 

 

Historically with just two carriers operating in the region, the Rosebluff Yard55 has been 

heavily congested, with cars occupying most or all of the tracks most of the time. Tracks 2, 3, 5, 

and 6 are generally full of cars being held for customers for interchange. Track 1 is used by KCS 

to access the major industrial facilities that it serves adjacent to the yard. Cars also are left on that 

track by one train for later switching by a subsequent crew. Track 4 is used to assemble outbound 

trains and land inbound trains and is cleared out at the end of each carrier's window to make room 

for the other owner's train. Track 4 is also the only track that can be used to access the 50/50 Line 

and the Lead, and it must be kept clear to land inbound trains and assemble outbound trains.  With 

just two carriers operating over the Rosebluff Lead, delays over the years have resulted in KCS 

and UP experiencing routing overstays in each other’s operating window as explained in FN 33. 

Given that Decision No. 8, which adopted BNSF’s proposed operating plan for Lyondell, provided 

a third carrier the right to operate over already congested tracks, delays are likely to be 

 
55 The Rosebluff Yard, which is located on the Rosebluff Industrial Lead about a half-mile 

south of the 50/50 Line, consists of six tracks: a center runner track, and five other tracks that tie 

into the runner track at each end of the yard. Tracks 1, 2, 3, 5, and 6 can each hold between 80 

and 85 cars without obstructing a switch to an adjacent track. 
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compounded.56  While the Board provided that the parties could come back and petition for 

reconsideration should three carriers operating in the Rosebluff Lead causes “substantial 

impairment of operations”, that uncertain remedy does not resolve KCS’s concerns that it should 

not be forced to bear any costs related to BNSF’s direct access over the Rosebluff Lead.  

BNSF should pay for any costs that KCS incurs as a result of BNSF’s presence on the 

Rosebluff Lead.  For example, even if BNSF’s train does not stop or switch the Rosebluff Yard 

and BNSF operates wholly within UP’s window, to the extent that BNSF delays KCS’s use of its 

window and such delays create additional costs to KCS, BNSF should compensate KCS for those 

additional costs.  Such additional costs that KCS could incur involve KCS incurring overtime 

costs, being forced to add crews, incurring additional car hire charges, incurring additional 

locomotive hours, 57 experiencing delays in its ability to meet customer schedules, including 

possibly even paying delay penalties under its contracts, and possibly the need to hire additional 

manager(s).   

KCS’s concerns are particularly profound given that BNSF, despite knowing that the Board 

established operating parameters for it to serve Lyondell, seeks to change the game yet again.  As 

explained above in FN20 BNSF’s December 18 Petition asked the Board to create a fast-track 

“quasi-exemption-like” process for BNSF to avoid complying with 49 U.S.C. §11102 for future 

access to any other Rosebluff Lead shippers.  BNSF asserted it believed “[w]hile the use 

 
56 The operating plan was based on certain assumptions: BNSF would stay within UP's window, 

secure the necessary rights to operate over the connecting trackage required to reach the 

Lyondell facility, would have a four-hour exclusive window of time to occur each day during 

UP's window to serve Lyondell – roundtrip, and BNSF would notify KCS & UP if it cleared the 

track sooner than 4 hours.  See Decision No. 8 at 2. 

57 KCS has proposed an hourly delay fee of $842.00.  The proposed train delay charge is an 

amount advocated by BNSF in a case where BNSF incurred train delay from damage to one of 

its bridges, and is consistent with BNSF's position that its operations would not unreasonably 

interfere with KCS and UP operations. 
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conditions established by the STB were focused on BNSF direct service to Lyondell, those 

conditions were based on general service principles that can be applied more generally to all 

shippers accessible via the Rosebluff Lead.” BNSF’s December 18 Petition at 7-9.  It is clear from 

BNSF’s filing it intends “to use the terminal trackage rights to access multiple Lake Charles 

shippers.”  Id. at 7.  Given that BNSF has provided no definitive information on its actual proposed 

operations or for that matter on which shipper it might serve, and specifically acknowledges that 

the despite the Board ordering an “exclusive, four-hour window,” the duration of time needed for 

BNSF “to occupy the terminal in order to directly serve non-Lyondell shippers may vary”58 it 

would be impossible for KCS, UP, or even the Board to determine what increased variable costs 

KCS will incur as a result of BNSF’s operations.59  BNSF’s requested “flexibility” is certain to 

make an already complicated situation far worse. 

Regardless of whether BNSF operates as provided for by Decision No. 8 or as proposed in 

BNSF’s December 18 Petition, it is simply too early to determine what additional variable costs, if 

any, KCS will incur because of BNSF’s direct access.  While BNSF’s filings appear purposely 

vague, KCS’s point is straightforward whatever additional operating costs BNSF causes KCS to 

incur, BNSF should bear them. Likewise, BNSF should be required to pay its proportionate share 

of other costs and capital improvements deemed necessary by KCS and UP for the Rosebluff Lead. 

 
58 See BNSF’s December 18 Petition at FN 9. 

59 Contrary to the parameters established in Decision No. 8, BNSF basically says to the Board 

don’t work about the scope of our operations, because the amount of time for the exclusive 

BNSF operating window for any particular movement could be established through negotiations 

between the three parties or by the Board [later].  Id. at 14. 
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V. Based on the Underlying Circumstances and Lake Charles Competitive 

Environment, Only A Market Based Access Fee Would Provide Adequate 

Compensation for BNSF’s Usage of the Rosebluff Lead. 

 

SSW Compensation – regardless of whether CE Approach-Based or RCNLD-Based - is 

incapable of putting KCS in the same place it would have been but for BNSF’s access; thus, it is 

incapable of compensating KCS appropriately based on the true economic value of the Rosebluff 

Lead, as required by Section 11102.  RCNLD-based SSW Compensation is ill-suited to capture 

revenue and contribution from a second leg movement from BNSF’s SIT and other market value 

of the customers.  As such, the superior approach is to rely on the real-world market-based access 

fee that KCS’s expert Julie Carey proposed in her opening evidence, which was based on nearly 

2,000 market-based rates for reciprocal switching comparable to that in the Lake Charles area 

(adjusted to subtract an estimated switching cost for BNSF movement to Lyondell via the 

Rosebluff Lead). This approach provides the best estimate of the rate that KCS would have 

negotiated for access by BNSF to the Rosebluff Lead had the Board not imposed forced access. 

The market-based rate relies on commercially negotiated rates by willing buyers and sellers that 

are routinely accepted by the STB, other regulators, and courts as fair market value rates, and is 

analogous to the STB’s recognition of comparable line sales as a possible valuation methodology 

for determining the interest rental base for trackage rights rates. A market-based access fee based 

on negotiation between the parties would reasonably be expected to contemplate the full economic 

value of the customer, including the additional economic contribution margin expected on a 

second part move for customers that rely on storage in transit. Thus, for KCS to receive the full 

economic value of the Rosebluff Lead it must receive a comparable market-based access fee.  See 

Carey Reply VS at 20 – 22. 
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A. For KCS to receive the full value of the Rosebluff Lead it must receive a 

comparable market-based rate 

 

As Professor Carey states  of BNSF’s railroad movement originating in Lake 

Charles are temporarily moved to storage facilities and approximately  are put back on the 

BNSF network for a second railroad movement for which BNSF derives substantial revenue and 

an estimated  car contribution to the benefit its network.  Carey Reply VS at 20. This 

substantial additional revenue and margin contribution are not captured by the calculation of an 

SSW Compensation rate (based on RCNLD) or an SSW Compensation rate (based on CE).  Id.  

However, a market-based rate based on negotiation between the parties would reasonably be 

expected to contemplate the full economic value of the traffic, including the additional economic 

contribution margin expected on a second part move for customers that rely on storage in transit.  

Plus, unlike any SSW Compensation calculation, market-based compensation accounts for profits 

that would exist, but for KCS and UP subsidizing BNSF’s operations for the past 25 years due to 

BNSF’s regulatorily granted access.  From an economic point of view in which the free market is 

the determiner of pricing, Market-based Direct Access should cost more than reciprocal switch 

access, because if two railroads were negotiating trackage rights compensation that included access 

to shipper facilities, such expanded access would cost more than simple overhead trackage rights.  

This is because the rights the tenant was seeking to acquire had increased value in the form of an 

established customer base.  

What BNSF is seeking in this proceeding is trackage rights to access Rosebluff Lead 

customers.  KCS, whose investments and service helped build that customer base, is entitled to be 

compensated for that access. For KCS to be adequately compensated for the direct access BNSF 

seeks, KCS must be put in the same position it would have been but for the Board granting BNSF 

access to Lake Charles.  That is what the statutory standard “the principle controlling 
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compensation in condemnation proceedings” is all about – making KCS whole.  The only 

methodology proposed in this proceeding that makes KCS whole is the market-based 

compensation consistent with constitutional and condemnation principles proposed by Professor 

Carey. 

B. Calculation of A Market Based Rate 

 

For KCS to receive the full economic value of the Rosebluff Lead it must receive a 

comparable market-based rate.  Professor Carey used information from reasonably comparable 

situations to calculate market-based compensation: the approach employed by Professor Carey is a 

widely accepted method for measuring the value of an asset, and has been accepted by the STB, 

other regulators, and courts. 60  In fact, Professor Carey’s approach is similar to the comparable 

line valuation method that Mr. Baranowski identified as an accepted methodological approach to 

determine an appropriate a valuation base for interest rental.61  By contrast, the regulatorily-

imposed SSW Compensation rate prescription proposed by Mr. Baranowski does not result from a 

real-world commercially negotiated rate by BNSF and KCS and appears completely at odds with  

 
60 See additional discussion at Carey Opening VS at 20-22. “According to 49 USC § 11102, ‘The 

rail carriers are responsible for establishing the conditions and compensation for use of the 

facilities.’  Only if they fail to establish compensation terms may the Board step in.  Likewise, 

Section 11102(c) on reciprocal switching provides that ‘The rail carriers entering into such an 

agreement shall establish the conditions and compensation applicable to such agreement,’ and 

only if they fail to do so do the regulators step in.  Both provisions indicate that the negotiated, 

market price is preferred.  If called on to set the price, the Board should seek to emulate that 

market price.”   

61 See Baranowski Opening VS at 18, n 42, citing Decision No. 8, FD 32760 (Sub-No. 46), slip 

op. at 12 n.18. The STB has acknowledged that a comparable line segment approach is a possible 

method for determining the appropriate valuation base for the interest rental component. See 

New England Cent., FD 35842, slip op. at 3.; Toledo, Peoria & W. Ry.—Trackage Rights 

Compensation—Peoria & Pekin Union Ry., FD 26476 (Sub-No. 1), slip op. at 4 (ICC served 

Sept. 20, 1994); Atchison, Topeka & Santa Fe Ry.—Operating Agreement—S. Pac. Transp., 8 

I.C.C.2d 297, 304-305 (1992). Sales of comparable lines between a willing buyer and seller 

would reflect the commercial value of the asset. 
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BNSF’s preference that the free market, instead of regulation, govern rate setting to the maximum 

extent possible.62 

VI. Other Common Trackage Rights Terms & Issues 

 

 As the record reflects, operations on the Rosebluff Lead are governed by a series of joint 

facility agreements.  Those agreements govern a variety of obligations, liabilities, indemnities, cost 

allocations, capital improvement requirements, dispute resolutions, and management 

responsibilities.  BNSF should be forced to contribute a usage-based share of extraordinary costs, 

such as costs associated with significant flooding, fire, or other natural disasters that may occur on 

the Rosebluff Lead.  Such provisions are common in many current trackage rights agreements.  

BNSF should also pay for all additional capital improvement costs that are required to 

accommodate BNSF’s initial access and any additional future capital assessments needed to 

accommodate BNSF service without causing interference to KCS’s and UP’s operations.     

 Costs are not the only considerations.  BNSF should be required to enter into an agreement 

to indemnify UP and KCS against damages or liability that may result from BNSF’s presence and 

to carry required insurance or make self-insurance commitments.  The agreement should also 

include standard terms utilized in KCS, UP, and BNSF trackage rights agreements, modified to 

account for any specific parameters unique to the Rosebluff Lead.  BNSF should not be given any 

special treatment or exempted from any of the normal obligations that would be imposed on a 

tenant in a voluntary trackage rights agreement. 

 
62 Carey Opening VS at 16-19.  For instance, BNSF’s stated views are that competition is 

preferable to a “forced” switching regime at issue in the Ex Parte 711 case. (“BNSF believes that 

the Board must allow market forces to govern the commercial relationships between railroads 

and their shippers, and must not create standards that allow unnecessary Board intervention in 

properly functioning markets.”) Id.at 17, citing Reciprocal Switching, EP 711 (Sub No. 1) 

(BNSF Comments Filed October 26, 2016).   
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VII. Setting Compensation Based on the Best Evidence in the Record 

 

Dr. Neels, in Section VI of his Reply VS, proposes changes to his original calculation of 

SSW Compensation, which he believes are called for after considering BNSF-144 and the sources 

utilized by Mr. Baranowski.  While some of the documents provided by Mr. Baranowski appear to 

be more comprehensive, others seem to be missing data. As such, Dr. Neels is proposing a revised 

Capitalized Earnings-based SSW Compensation based on the best evidence in the record. Pages 19 

to 28 of the Neels Reply VS explains the specific changes Dr. Neels made in revising his CE 

Approach-Based SSW Compensation.  Tables 3 and 4 of the Neels Reply VS explains in detail 

how Dr. Neels calculated component (b) and (c).  Table 5: SSW Compensation Methodology 

Summary below from the Neels Reply VS reflects KCS’s revised  Capitalized Earnings-based 

SSW Compensation based on the best evidence in the record. 
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CONCLUSION 

BNSF’s compensation proposal should be rejected, and to handle traffic for Lyondell, 

BNSF should be required to pay the market-based rate calculated by Professor Carey.  BNSF’s 

proposals are laced with errors and are based on self-serving, results-oriented assumptions that are 

not grounded in law or economics.   

More importantly, BNSF’s proposals do not address the terms of the statute that the Board 

must satisfy in reaching its decision.  None of what BNSF proposes was agreed to by KCS, an 

owner of the affected facility.  None of what BNSF proposes would fully compensate for what 

KCS would lose by BNSF access, due partly to BNSF having already had reciprocal 

switching/haulage access based on the sub-SSW Compensation “Prescribed Rate” based in the 

UP/SP merger.  Due to cheap access, BNSF already diverted roughly half of the traffic from the 

Lead through reciprocal switching via UP and KCS.  That lost revenue, diverted largely from 

KCS, skews even a capitalized earnings-based SSW Compensation calculation severely 

downward, making it unrepresentative of what KCS would lose due to BNSF access. 

If the Board accepts BNSF’s arguments in this phase of this proceeding, the Board will 

irreparably damage competition for Rosebluff Lead traffic.  BNSF’s proposals, coupled with the 

Board’s ruling in Decision No. 8, will give BNSF substantial operational and cost advantages, 

subsidized by KCS and UP.  Those advantages will make it extremely difficult for UP and KCS to 

compete with BNSF, allowing BNSF to put more money in its pocket due to its advantaged 

competitive position.  The un-level playing field that BNSF wants will serve only BNSF, not 

competition, and not shippers on the Rosebluff Lead. 

Professor Carey’s proposed market-based rate is the only proposal before the Board that 

meets the standards of Section 11102(a).  The market-based rate is based on an exhaustive 
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calculation of what railroads charge each other under circumstances like to those here for access 

like BNSF wants.  That amount is what the Board’s setting compensation here will take from KCS 

– what KCS would have had if BNSF had ever deigned to bargain with KCS for access in the 

quarter-century since Decision No. 63 in the UP/SP merger told BNSF to do so.  Instead, BNSF 

has refused, holding out hope for a regulatory windfall.  The Board should not give BNSF the 

windfall BNSF is hoping for.  If it does, competition will suffer, not prosper. 

   Respectfully submitted, 

 

Adam J. Godderz 

David C. Reeves 

THE KANSAS CITY SOUTHERN RAILWAY 

COMPANY 

P.O. Box 219335 

Kansas City, MO  64121-9335 

Tel: (816) 983-1387 

Fax: (816) 983-1227 

 

 

April 12, 2021 

/s/ William A. Mullins   

William A. Mullins 

Crystal M. Zorbaugh 

BAKER & MILLER PLLC 

Suite 300 

2401 Pennsylvania Ave, N.W. 

Washington, D.C. 20037 

Telephone: (202) 663-7823 

Facsimile: (202) 663-7849 

 

Attorneys for The Kansas City Southern 

  Railway Company 
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______________________________ 
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BNSF’S USE OF THE ROSEBLUFF LEAD 

_______________ 
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·:#? f • ;.., ~t:;.;.\ ,~fr~ 

·: 

THE STATE OF LOUSIANA · ) 
+ 

PARISH OF CALCASIEU ). 

AGREEMENT entered into between The Kansas City Southern 

Railway Company, oalle d he'rein ''Kansas City C0111pany11 , and Texas 

and New Orleans Railroad Company, called herein "New Orleans 

Company". 

WHERE.AS, May 21, 1947, the United States and Reconstruct ion 

Finance Corporation deeded to parties hereto approximately 4.788 

;\·· miles ot industrial. lead tra~, and l.635 miles. of other tracks, 

together w-ith right of way in Calcasieu Parish, Louisiana; and 

WHEREAS, it 1s desired to stipulate herein rights of the 

P,~ti•t in conneotion with the maintenance and operation of said 

t~aoks: 

: ,' :)§~> PJ1lrIF.S AGREE: 

.: ·l:Jeotion l. The right of way-·, track·s· .. ani;. all other pl'l;lperty 
' ' . 

1947 :d)eed is owned jointly and equally by 

4 • • • , •• ~.-. 

rtyreserves the rig~t · to locate 

jointly owned traoks, but should::· 

or own an umdivided half interut, 

. . tl'(Ql1.fs, • the party locating, seine ab.all defray the 
:·.:--.t;,'!ir).: •, . ·.r;:/ .,. _:. · . ,· J•.< '. . : · . , . . . . . . · · · . · 
''l ~~/j. ~~-~et~'e:f ·as. well as · in~n'ntenanoe: and· other e:xpEnseS o1l, 
w_'j:,.,"'~ ....• '' ·. -~',,··: ,.i .:. '., .. ~, . .• . , . '~ . ,: . '. 
~·-~·"'~t µil;1;; l:;t~i::1iallility tor operation over su·d· industry traoks f ;,1.,··· 

•· ·. · · ,:-r·:~: .t • ·~ •• •' • • •• ~~~.~. • ; • • l > . , , . · H • ,:.,, ; ' ·; • 

\ ... .. i/.,t ,:h;:\~ ~:r' '.p~rty,.rese-~~s -t.h~ ·=ri.ght:-;-:'b~for'~ -or: after the· / ·'·' 
: ... \,:-~,;, ·,,!•~:~ .: '· .. -•t. ~ ~:-~ . : ' .· . . . -- . ·---
jt:rtioU'?.tt.;, 01' said industry traoks, to aoqµlre, use and own a h . -,- ~~-,_•·~ . 

. t jji, 's~• by assuinins half the oost of oonstruotion .tb:eJr~O 

: . .. · :·-'::· ion· .. ot ·mat,a,teriaiio, , ai,,9" other ex,p_.~,es :es. he.r~i .. 
t --. . .. •• ' • • -. ;, ' . -• • ' -,_...., . • • - • 

---~~tl\::j~iI~; 
i,'f,.··i(·P·~ \''l .• 11 I 

· tt'e..,,· .liA.~' · •' ' •. ''.\i \-_;: :. 



"'-' ~--~)Yiif~~f ~t>-•.·· rl!1~' 
I , · ' • 

Section 4,_. "Kansa"s City Company" agrees to .maintain, repair 

and renew the jointly owned tracks in a manner appropriate for the 

usage thereof, - the cpst thereof to be paid by eaoh party .hereto 

in proportion to loaded cars moving thereover as provided in Sec­

tion 5 hereof, provided that ''New Orleans Company" shall bave the 

right to take over this maintenance repair and renewal work during 

period when "New Orleans Company" is perfoJining the switching opera­

tions provided ''New Orleans Company" notifies "Kansas City Company" 

of desire to do so thirty (30) days in advance ot the beginning of 

any: such period •. 

Sect! on 5. The other party hereto covenants to pay to the Je.rty 
., 

hereto which is performing said maintenance, rep air and renewal work , 

monthly, within thirty ( 30 ) days after receipt of bills for costs re­

ferred to in Section 4 ab ove, its proportion thereof, as:·, defined be­

l ow, with the understanding monthly adjustments ~re _ subject to yeariy 

readjustments based an the relative number ot loaded oars handled for 

the account of eaoh _party tor the year as defined ~; and said an­

nual adjustments shall be made by representatives of the parties wi t h ­

in a reasonaQle.:t ime succeeding t he close of the year. 

$eotioA 9..; l'4aint_en·ano~ i i penses of the j ointly owned tracks shal.l 
t .. ;. ·::.~.~-::-Pi;}~/.;:,?tf}3.:':~ ·t:~·~~:f · . · 

be dete · · ". ~c: ':porne by: eaoh party in proportion to the number ot 
'·~·:': ·_J-.:•,:,:_:· 

loaded '.9~~ 
• ,,?;;.~-~'\- • 

over ;sat&·]~i~ . 

~eluding . engines) . tor the account· of each parpy 
::;~ 

riea· tracks, rut work equipment used in maintaining 

. jointly owned traoks, or in constructing additional tracks, shall not 

be counted •... 

Seotion 7. The proporti-on of maintenance expense to be borne by 

j 
' 

: ,' . 

each party hereto shall be deter.11Uned by the ratio the number of loaded J 

oars handled tor its aooount, bears to the total loaded cars handled 

. tor both parties. 

;'~~fff.; · Section 8. To the cost of maintenance of jointly owned track s, 

:'~~i_oh ·cost shall i nclude signal and oammunioations equipment and pro­

t~ :-~,, · teot~on ,at . h;ghway wssiags, as _well _~s ~~~e equipment, ten pel' cent 

~t;;::£·,i-:, ( 10%) shall be addE!d t o the coiit ot labor for supervision, a coounting 
,~t :i'·.,;~'.~·~; . :· . + • • ·~ • ~ . · -• 11·#f;;\(f;:,, ~nd use ot tools. To materials and aipplies, exoludi.og ballast, fifteen . 

1:'{_:.l(fr~.:':,'·.-.'~er . cant (15%) shall' be add~d ( iu'oi°ud ing f oreign- line freight charges)., ·r f;I;;~~tt~ltfll~, aooounting and transportation in revmiue trains; pro~ ( 



that for such materials or supplies transported in excess of 350 

miles, there shall be added five mills per ton mile· for said ex-

cess distance. To the invoice price of ballast, ten per cent (le>%). 

shal l be added (inciuding foreign l ine freight charges), plus act;-

al cost Of work train service, as well' as rental equipment costs at 

established rates. 

Section 9, Each party hereto shall return for taxation and 

pay taxes on its undiv~ded half interest in the jointly owned tracks. 

Section 10, "Kansas City Company" will perfollll the switching 

operation on the jointly owned tracks for a period of two (2) 

years from March 1, 1947. Up on Marcil l, 1949 ''.New Orleans Company" 

will assume and perfom the switching operation thereon for a 
' 

perioo. of two (2) years. Thereafter, until changed by agreement, 

parties shall perform the switching operations in alternate periods 

of two (2) years duration. 

Section 11. Party managing and operating said jointly owned 

tracks as herein provi ded, ls designated Operating Company, and 

the other party, thetiOn-operating Company. All oars, empty or 

loaded, originating ~t cxr destined to points on the jointly owned 

tracks shall be handled· without discrimination and delivered to 

and·· re~e~ vi11~·-f..~Olll the Non-Operating Company on the interchange 

traokfi'..} iii~~i ~~,:f: .. ;~r tha~ pu~ose; and the .~on-operating Company 

shal
0

I :'°pay\~~p~t.~tlri&:; Company' mont'hly, · wi thil'.. twenty ·· ( 20) days after 
• + . + ., ''<'. ' • ; ·~ ' 

· receipt, ot bill-, Eight & 00/100 dollar~ ($8.00) per.·loaded oar .. , 

handled for its account' on and after, . .t,1ay 21, 1947, for all switch-· 
. . .' .. 

ing -service performed by Operating Company b·eyond the point of 

_interchange of . said oars with the Non-operating Company, including. 

spotting and pulling of oars at industries. 

Seotion 12. (a) Operating Campany shall collect and retain tarift 

switching charges tar intra-plant switching it performs, but de­

murrage shall be assessed and collected by: each party on its own 

business .. 

service, 

quisites 

(b) Operatlng .- C'ompany agrees . to remove from joint J .. ·, ·/r, 
upon w»;t~ten request, any -Employee •faili~ to observe re-· · >[ 

ot this agreement .~!,~-f~ investigation .pursuant to his work~ -'f~ 
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ing agreement. Operating Company also agrees to remove any 

employee incompetent or negligent in his duties, 

Section 13, Cars on the jointly owned track, or connected 

industry tracks, shall remain in the per diem account they 

were in when delivered to the Operating Company for movement 

• on said jointly owned track; provided cars moved out via a 

line of railroad other than tbat via which received, shall be 

interchanged to outbound carrier as follows: (a) As of the date 

and time a loaded car is released from the inbound load; (b) As 

of the date and time an inbound empty car is placed on industry 

track for outbound or intra-plant loading, stored on jointly 

owned tracks by Operating Company or delivered on interchange 

track to Operating Company by Non-operating Company. 

Sec ti on 14. Each party shall at the end of each month send 

to the other party a statement containing all loaded cars handled 

for its account on the jointly owned tracks; and the current Classi­

fication of Accounts prescribed by the Interstate Commerce Commis­

sion shall govern all expenditures for additions and betterments 

and maintenance of the jointly cmned tracks, except as herein 

otherwise provided. Records of each party relating to jointly 

owned tracks shall be available at all reasonable times to the 

other party. 

Section 15, Compensation for injury or damage to employees of 

either party engaged in :maintaining or renewing jointly owned 

tracks, including appurtenances thereto, shall be paid by parties 

as expense of maintaining the jointly owned tracks, unless caused 

by sole negligence of party operating engines or cars over said 

tracks, in which event provisions of Section 16 herein shall govern; 

provided "Kansas City Company" shall not be liable for loss or da­

mage suffered by "New Orleans Company", including liability to 

third persons caused by "New Orleans Company" in using the jointly 

owned tracks, when such injury or damage results from a defect in 

the jointly owned tracks. 



·section 16. Injury or damage resulting from the sole negligence 

of either party hereto shall be paid for by said negligent party, but 

if injury or damage result from the joint or concurring negligence of 

both parties , or if it cannot be determined whose negligence caused 

by said injury or damage, compensation therefor as provided in Section 

15 above, shall be paid equally by parties. 

Section 17, Sums paid out by one party hereto , v.hich hereunder 

should have been paid by the other party, shall be repaid to the party 

so paying; provided, in the event of payment of a ju:lgment, the party 

obligated to reimburse the party paying shall first have been notified 

in writing of the suit in reasonable time to have defended same. 

Section 18. Rights and obligations 11ereunder that cannot be set tled 

by parties, shall be settled by arbitration in the usual manner, and 

if arbiters selected by parties cannot agree upon t he third arbiter , he 

shall be selected by a Judge of the United States District Court, in 

which Lake Charles is located. A detennination in writing of the arbiters 

shall be binding upon the parties. Each party shall pay for its arbiter, 

and the losing party shall pay for services and expenses of the third 

arbiter. 

section 19. Terms hereof shall bind parties, their successors and 

assigns for five years from the date he reof, and thereafter until twelve 

(12) months written notice of intention to tenninate the agreement be 

given one party by the other; providing parties agree neither shall sell, 

lease or transfer its interest in the jointly owned tracks, or any part 

thereof, without advance written approval by the other party; 

IN WITNESS WHEREOF , parties 

~;UL ~ 1 it;-, 1943 . 

bave had this agreement executed as of 

AT'.C§~/97~ 
Assi~

1

"' ~t; • 

THE KANS.AS C~RN RAIDVPJ co~. 

·B¥- Jr' '7L . (JJ ~ 
Pr esident 

S RAJLROAD CO~:ANY, 
, . 

APPROVED AS TO FORM _. ~ 
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UNION PACIFIC RAILROAD COMPANY 
Bryce B. Bump 

Director - Joint Facilities 
(402) 271 -6012 

OPERATING DEPARTMENT William F. Somervell 
Director - Joint Facilities 
( 402) 271-3756 

Owen J. Durkin 
Director - Joint Facilities 
( 402) 271 -4409 

George M, Sturm 
Director - Joint Facilities 
(402) 271-2292 

Room 1200 
Jerry S. WIimoth William E. Fowler 

Director - Joint Facilities 
(402) 271-6713 

1416 Dodge Street 
Omaha, Nebraska 68179 

FAX (402) 271-6971 

Director - Joint Facilities 
( 402) 271-6529 

January 13 , 1999 

Mr . T. J. Nelson 
Senior Assistant Vice President -

Contracts and Industrial Development 
The Kansas City Southern Ra ilway Company 
114 11 th Street · 
Kansas City, Missouri 64105 

Dear Tom : 

Reference is made to our t elephone conversation of 
January 8 , 1999 and past discussions between 
representatives of our respective companies concerning the 
switc~ing of Zones 1 and 2 in the Lake Charles , Louisiana 
area . 

Agreement dated September 2 , 1981 , ("Agreement") 
between The Kansas City Southern Rai l way Company and Union 
P~cific Railroad Company, as successor in interest to 
Souther n Pacific Transportation Company, covers the 
switching of the i ndustrial area at West Lake - Lockmoor, 
Louisiana and divides this area in 2 switching zones, 
referred to as Zone 1 and Zone 2 . Article I ., Section D of 
the Agreement provides that SP will switch Zone 1 and KCS 
will switch Zone 2 for an initial 2 year period beginning 
March 1, 1981. Thereafter , upon wr i tten notice by either 
party to the other, either party may request a reversal of 
the zones to be switched . Notwithstanding the foregoing, 
past practice has been for the parties to reverse zones 
automatically every 2 years, e f fective March 1 of t he 
appropriate year . 

In response to concerns raised by various shi ppers 
located i n Zones 1 and 2, KCS and UP agree t ha t this 
reversal of switchi ng for Zones 1 and 2 shall be suspended . 
Therefore, effective March 1 , 1999, KCS wi l l cont i nue to 
switch Zone 1 and UP will continue to switch Zone 2. 
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Nothing contained in this letter agreement sha l l 
of the Agreement, 1. modify any · of the terms or provi sions 

except to the extent provided for herein . 

This 
. ' 

acknowl'edge 
lette:i:::-'. i n 
original to 

letter is prepared in duplicate. Please 
KCS ' consent to the foregoing by signing this 
the space provided below and returning one 
~e for UP's records . 

Very truly yours , ~ 

($'G\J0~ 
ACKNOWLEDGED AND AGREED 
THE KANSAS CI TY SOUTHERN RAILWAY COMPANY 

By : 
Title : 
Date : 
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/ 

THIS AGREEMENT, made and entered into by and between THE KANSAS 

CITY SOUTHERN· RAILWAY COMPANY, hereinafter sometimes called "Kansas 

Company", and SOUTHERN PACIFIC TRANS.PORTATION COMPANY, hereinafter 

sometimes called "Sou~hern Company_", 

WITNESSETH: 

WHEREAS, under and . by virtue of that certain agreement, dated 
. . 

September 19, 1934, among The Kansas City, Shreveport and Gulf 

Railway Company, owning company, and The Kansas City Southern Railway 

Company, operating company, and Texas and New.Orleans Railroad· 

Company, predecessor in interest to Southern Company, certain tracks 

of Kansas Company are used jointly by ·the parties hereto t .n th.e .· 

performance of .railrqad s~rvic~- to the pl~nt of _~he ~athieson Alkali 

Works, Inc. and to other industries south of the Kansas Company's 

main track in the vicinity of West Lake, Calcasieu Parish, Louisiana; 

WHEREAS, under and by virtue of that certain agreement, dated 

August 30, 1940, by and .between Th~ Kansas Ci~y Southern Railway 

Com~any and the said Teias . arid N~~ ·otleans ~ailro~d tompany, a 

portion ·of ,·Kansas Cortrpany' s ·•'mctin " track and certain tracks connecting 

therewith are use:d jointly. ·by t:he p.>ar ties heireto ,j.n the per.form~~q~ 

of r.ailroad servic~ i;Q th~ plant. of . The .Cpntinental Oil Company 

,nort~_of Kaµsas , Cpmp~~y•s ma~p track in the vicinity of West Lake, 
• ' • •~• '- • •. . ._ • I • • ; • I . • • • • • t ' • • : , , • , • , 

Calcasieu Parish, Louisiana and, by supplemental agreements, dated 
• • • • l •"i'•,I • , •-• I t •.--: ,, ' • • 

~ay 5, 1951 and March 27, 1981, joint service was extended to the 

Continental Oil Black Company and to t~e -lin~ar alkilbenzen~ plant1 
.. ,, .. : ' ' ' . ,· ' ' . ' ' . . . ( .. (' . . . 

WHEREAS, under da'te· of ·May ·21,· 1947, . the tJ'nib~a States an·a· -•. 

Recorfst'·r·u·ction -Fihance C'orpor·at:ion·· deeded to· The Kan·sas City- Southern 

.. . .. ; .· ' ,t . 
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Railway Company and the said Texas and New Orleans Railroad Company 

approximately 4.788 miles of industrial lead track and 1.635 miles 

of other tracks, together with right of way in Calcasieu Parish, 

Louisiana south of Southern Company's main track in the vicinity 

of Lockmoor, Calcasieu Pari~h, Louisiana and, under date of March 

29, 1948, said railway companies entered into an agreement providing 

for the performance of railroad service on said trackage and other 

trackage which might be constructed by said parties; 

WHEREAS, under and by virtue of th.at certain agreement, dated 

July 26, 1955, by and between the sa1d Texas and New Orleans Rail­

road Company and The Kansas City.Southern Railway Company provision 

was m~de for the performance of railroad service on certain jointly­

owned trackage on the west side of the Calcasieu River at Westlake, 

Louisiana and, also, on certain trackag·e owned by Lake Charles 

Harbor and Terminal District; and 

WHEREAS, the·parties·hereto now desire, in the interest of 

the more efficient performance of railroad service in the territory 

covered by the aforesaid agreements, ;t6· change· the method· of per..: 

fbrmlng switching s~tvice atid ~~i~tenance from the ways in which 

it is p'rovided to be· pe·t'fbrmed in said agreements, and ·to amend 

said ,;agreements in··cet'tain ·other· respects, 

NOW, 'PHEREFORE·, th'e .patties hereto have agreed and· do hereby 

agree as f ol1ows :· · 

ARTICLE I 

A. Effec·tive March· 1, 1981, the industrial are·a West Lake­

Lockmoor', Calcasieu Parish, Louisi~na shall be divided into zones 1 

and 2 with the dividing point 'between zones bei-ng that point at 

2·. 
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which the jointly-owned track acquired by deed of May 21, 1947 

crosses Bayou D'Inde west of State Highway No. 108 and west of 

Rose Bluff Yard, all as shown on the map attached as Exhibit A 

hereto. Zone 1 shall be that area east of Bayou D'Inde (except 

for Rose Bluff Yard), including industries both north and south 

of the Kansas Company main track service to which is provided for 

in the said agreements of September 19, 1934, August 30, 1940 and 

July 26 ,' 1955 and, in part, in the said agreement of March 29, 

1948. Trackage (including industry trackage) in zone 1 is shown 

in green on Exhibit A. Zone 2 shall be that area west of Bayou 

D 'Inde including industr i.es service. to which is provided for in 

the said agreement of March 29, 1948. Trackage (including industry 

trackage) in Zone 2 is shown in red on Exhibit A. 

B. Rose Bluff Yard shall be considered common to both zones, 

and all trackage therein may be used by either carrier, with the 
'I . ' .· l 

understanding, however, that such use shall be limited to the handling 

of cars destined to or 'originating in either Zone 1 or Zone 2. 

For operating efficiency; cer·tain trackage in' said yard shall', 

by agreement ·between .. the Gener.aL Managers· of the part-ies, or their 

aut.hor ized represe,ntati;ye,s., bE;!, ,Q~!=lignated1 fq:r;_:. t~e pr i_mary use, of 

one party or the other, but Kansa~ Company shall not use the designated 
, , 1 , ~ 1✓ , • · i , . -1 r . 1 1-· 1 _, , • ' 

Sou-thern Company tracks for storage purposes, nor shall Southern 

Company use the designated Kansas Company tracks for storage purposes. 
. . . ,. ( ' 
J, - } 't • ' ~ ~·, 

Except for the exchange of cars destined to or from the Continental 

C•Ompj.iex ~nd for' the ex'·change of' cars de,~tined· to or from the Mathieson 

plan'·t, both in··zone 1,-· the exchan··g·e between the carrlers of all 

ca.rs· destfned .to, ot'. ftom ett'h-er·. ·Zone For zone: 2 shall· be· made 

' I , ,.• I' c_,:, . 
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in Rose Bluff Yard. Cars to and from the Continental complex shall 

be exchanged at the Continental yard, and cars .. to and- from the 

Mathieson plant shall be exchanged at the Mathieson yard. 

C. Notwithstanding the provisions of Section 9 of Article I 

of the said agreement of September 19, 1934; of Section 10 of the 
. . 

said agreement of August 30, 1940; of Section 10 of the said agree-

ment of March 29, 1948, and of Section THIRD: (a) of the said agreement 

of July 26, 1955, Sduthern ·company s hall Switcti zone 1 a~d Kansas 

Company shall switch Zone 2; provided t~at, at any time after the 

expiration of two (2) years from the effective date of this agreement, 

either. party. may,. aft.er giving notice in writing, on or before 

January~ of any second year after the effective date hereof, cause 

a reversal of the zones to be switched, as hereinabove described, 

after wh i ch Kansas Company shall. swi tph Zone 1 and Southern Company 

shall switch Zone 2 until they shall agree otherwise in accordance 
. . . 

with the same procedure; :tt is· the intent of this 'agreemen·t that 

the performance of · switching ·within· t ·l1e ter r -itory. described here inabove 

shall be divided between-. the .par-ties .as_.equitably as possible consistent 

wi_~h . efficiency; . th~r,~.{~re:_,_; _modificat~,qn of zone.s . sha~~ be _a~complished 

only as the result of a study qf operations conducted jointly by 
, ·~ !, ; , • • • • • ' • ' ·: • • :,t \ I . ,· ; ' : •• I ' . • • ·: . ~ I : : 

the parties. 

D. New or expanded - industries which may locate in the West 
, , ,•.• 1 ,; ! : .. , , ' • • I f •• •,• . , , , ; 

Lake-Lockmooi industrial area subsequent to the effective date 

of th'is agt~~£ment shali '·be assigned ·to the ·zone· i'n which .situated 

geographica·11y; exce:pt' · that, 'ir\' tn'e ·event of·'·ccinstructi6n· of new­

trackag.e· in·, which .. the, •industry .swi t-ch is located inside •·0ne· zone-, 

b~t . . ttw trackage e~tends into the other zone.,, such in~4stry shall. 

4. 
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be served by the carrier serving the zone in which said switch 

is located. 

E. It is understood that either party hereto may handle 

solid over-the-road unit trains (here defined, for all purposes 

of this agreement, as trains of 25 cars or more loaded with the 

same commodity on one bill of lading on the same day) to an industry 

located in the zone other than that in which it performs switching 

service. In the event of derailment or other accident involving 

any such unit train, wreckage shall be cleared by and at the sole 

expense of the party operating said train, except in emergencies, 

when wreckage may be cleared by the other party at the sole expense 

of the party operating said train. 

F. Except.as provided herein and in paragraph E hereinabove, 

work, wreck or construction service shall be performed by the party 

switching the zone in which said service is to be performedi provided, 

however, in the event of derailment in the vicinity of Rose Bluff 
'' ' 

Yard, betweeri Points A and ~·des6ribed in Article rt A hereinafter, 

clearing and rer~iling shall be performed by ·the party handling 

the train or cars, den.ailed,· except in .emergencies' (herein· defined 

as interruption to .~ervi,c;e, clue to wrreck,. fire, storm, fl<;>.od, expJ,.osion 

or other occurrence, p~y.ond th~ .control of .~i ther party requiring 

immediate action to protect people or property), when it may be 

performed by the other party and the costs thereof shall be borne 

as provided in the liability provisions of the pertinent agreement. 

Track damage shali be repaired bi t~e company maintaining said 

track. 

ARTICLE rr, 

A. Notwithstanding the provisions of Section 4 of the said 

5. 
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agreement of March 29, 1948 (as supplemented by letter of September 24, 

1969), the responsibility for maintenance, repair and renewal of all' 
' "'.---

railroad-owned facilities (except the yard Office-locker room), in­

cluding signalling and crossing protection, extending from point of 

connection to Southern Company's.trackage at Point "A" on Exhibit. A 

to the south end of Zone 2 shall be divided at the south end of the 

bridge over Maple Fork, shown as Point '~BIi on Exhibit A. The company 

performing switching in Zone 1 purs:uant to Article I hereof· shall be 

responsible for maintenance between. Point A.and Point B, and the com­

pany performing switching in Zone 2 shall be responsible for main­

tenance of th.e remainder of the trackage cove,red by said agreement. 

Should the maintaining company fail to repair any defect in the 

jointly-used trackage within a reasonable time after the other com­

pany shall have ~otified it in writing, specifying the defect, and 

requesting that, iti pe t:epaired, then· said other cc:t>mpany •Shall have· 

the right to make. the necesaary x.-epairs .at ,once, and may do so, 

and the cost thereof shall be borne as provided in Parag~aph B hereof. 

B. Kansas C9mpany, shall continue to maintain, repair and renew 

its trackage covei;,ed by_. the ~ai4· agreements of September ·19; 1934, 

and August 30, 1940, and Southern Company shall continue to maintain 

the jointly-owned trackage cover~d by the said agreement of July 27, 
' ' ' 

1955, as amended by Letter Exchange of the Chief Engineers of the 
- . 

parties. The cost of maintenance,. repair and renewal of all jointly-

used trackage covered by said agreements shall be borne by the 

' 
parties as provided the~etn. Tl;le ·.cost of maintenance, repair and 

renewal of the trackag~ described in Paragraph A hereinabove 

6-. · 
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shall be borne by the parties in such proportions as the number 

of loaded cars handled for the account of each party, on each segment 

of trackage IllOnthly, bears to the total number of loaded cars handled 

on said trackage during said month. In rendering bills for main­

tenance, each party shall apply Circular GMA No. 2710-D, "Rules 

Covering Preparation of Joint Facility And Other Bills between 

Carriers," revised July 1, 1980, of the General Managers' Associa­

tion of Chicago, or any agency. succ_essor thereto, supplements and 

amendments thereto, and reissue thereof. Rates for equipment rental 

shall be those prescribed in GMA Circular No. 2636-E, "Schedule 

of Equipment Rental And Other Rental Rates for Use Between Carriers," 

revised January 1, 1980, and as_ supplem_ented or revised from time 

to time. 

C. The division of cost under Paragraph B of this article 

shall be subject to adjustment at the end of each 12-month period 

subsequent to March 1, 1981 oq the basis of the total number of 

loaded cars handled for each party during said period. 
I 

D. Loaded cars, including loaded cars in unit trains, shall 
i., ·• ', 

be counted as provided in the separate agreements of September 19, 
' ' ' ',, /I 

19347 August 30, 1940 and July 26, 1955. Loaded cars handled on 

trackage covered by th:e_ agreement of March 29, 1948 destined to 

or received from an•.rindustry located adjacent to said track shall 

be counted once .. whe.n en-ter ing. or_ once when leaving each zone thereof, 

cars _e_nt~ring and leav.iog. a zone. :but not spotted to an industry 

within the zone shall receive only one count, and loaded cars originating 
• I '·. ' ,' ' ·' ' 

and termi~ating within the same zone shall receive one count. 

Per-loaded-car charges for handling shall, until otherwise provided 
'· 

7 • 
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for, be continued to be paid as specified in supplements, dated 

December 19, 1977, to the said agreements of September 19, 1934; 

August 30, 1940, and March 29, 1948. Until it shall be otherwise 

agreed, cars handled to and from the riverfront trackage, in Zone 

1, served pursuant to the said agreement of July 26, 195~, shall 

be paid for at the rate of Twenty and No/100 Dollars ($20.00) per 

loaded car. 

E. Each party shall maintatn its owned portion of the yard 

office-locker room, and shall include the cost thereof in its bill 

against the other party for maintenance under Paragraph B. of this 

article. 

ARTICLE III 

A. The payment of interest rental and taxes und~r any of 

the said agreementij described in the recitals her~of shall be un­

affected by thi~ agreement. 

B. The cost.of additions and.betterments or.retirements to 

or from.any of t;pe._jointly:"'.µsed facilitie~ covered hereby shall be -
borne in accordaace '{ll~th. th~ pr9vis~!Jns,'.c;>~, th~ applicable base 
,-, 

~ exce.p~ -~h.~t the cos_t qf _c;:onstr.uction of ,p~r!;a~n trackage 

presently. b~;i..ng, constructed .at an~ in the vicin,ity, o~- Rpse Bluff 
' ' ' ·-1· _, - • 

Yard, agg:regatinth.21,0,?5 track feet, more or less, and siding 4,250 

track feet,, more or les13, ,.adjacent t~. t~e Davison, Lead, shall be 

borne in the first instance by Kan~as Company._. _Southern C~mpany 

shall ,:eimburse Kans,g,s Com_pany on~_-ha'l;.£,. the cost of said new track­

age in the vicinity of Rose Bluff Yard. In the event Southern 

8 
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Company uses the siding adjacent to the Davison Lead, it shall 

reimburse Kansas Company one-half the cost thereof. 

Kansas Company shall furnish all materials for and shall 
. . 

construct, and shall own, said new trackage, but in consideration 

of Southern Company's payment of one-half the cost of such new 

trackage, no interest rental or other usage charge shall be made 

for its use. It is understood that Southern Company will pay one­

half property taxes due on the 21,055 feet of trackage in the vi­

cinity of Rose Bluff Yard, but not on the 4,250-foot siding until 

it shall use said track. 

ARTICLE IV 

1 

A. Liability for lo.ss and damage to property or injury to 

or death of persons shall be borne in accordance with Paragraph 

4 of supplemental agreements dated December 19, 1977, to the said 

agreem~nts of September 19, 1934, August 30, 1940, and March 29, 

1948, and as specified in Article IV B hereinafter with respect to 

operation and maintenanc~· of track~ge cci~ered by the said.agree-
I ' ' _, ' ', - • 

Anything in any of said agreements (in-
'1· 

eluding that' of July 26, 1955, as herein amended) to the contrary 
) t • ,'' 

notwithstanding, a unit train shall be deemed to be the Exclu-
~ , · , 1 , ~ i , j , : I • , . ' • ' • , t 

sive Equipment or Appliance (as that term is used in the above-

mentioned supplemental agreements;~nd Article IV 1B 'hereof) of th~ 

party'h~reto in whos·e account said train or the cars thereof may be. 

9. 
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The employees handling each unit train shall be deemed to be the 

Sole Employee (as that term is used in the above-mentioned supple­

mental agreements and Article IV B hereof) of that party in whose 

account said train or the cars thereof may be. 

B. Sections FIFTII, SIXTH ~nd SEVENTH of the agreement of 

July 26, 1955, are hereby stricken in their entirety and the follow­

ing substituted in lieu thereof: 

FIFTii. A. DEFINITIONS: For the purposes of this Agree­

ment, the following definitions shall apply: 

1. 'Damages' shall mean alL payments made or liability 

for loss of or damage to any and all property, and for in­

juries to or death of any and all persons suffered or occa­

sioned in connection with the maintenance, repair, renewal or 

operation of, the making of additions and betterments to, or 

operation on or over the jointly-used tracks, whether under 

any state or federal law, or by compromise or settlement, 

together with all costs and expenses incident thereto. 

2. 'Joint Employee' shall mean and include any and all 

officers and other employees of either company while actually 

engaged in the maintenance, repair, renewal or operation, the 

making of additions and betterments to, or operation on or 

over the jointly-used tracks ·1n switching service hereunder, 

or while engaged in rerailing cars and equipment, picking up, 

removing or clearing wrecks or obstructions thereon. 
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3. 'Sole Employee' shall mean and include any and all 

persons employed by or on behalf of either party, except 

while occupying the status of Joint Employee. 

4. 'Exclusive Equipment or Appliance' shall mean the 

equipment or appliances solely owned by, or in the posses­

sion or control of a party, except equipment or appliances 

being used or operated on the jointly-used tracks by a Joint 

Employee; provided, however, that, with respect to cars, it 

shall mean those in the per diem account of a party. 

5. 'Joint Property' shall mean and.include the jointly-

used tracks and ~ny and all property (including locomotives) 

owned or used by or on behalf of either party in switching 

service hereunder. 

Singular forms of any of the terms herein defined shall 

comprehend and encompass the plural forms of any of such terms. 

B. ALLOCATION OF LIABILITY: Damages shall 

be borne by the parties as hereinafter provided: 

1. When caused by: 

a. the acts or omissions of a Sole Employee 
of one of the parties; or 

b. the concurring acts or omissions of a Joint 
Employee and of a Sole Employee of one of 
the parties; or 

c. any defect or failure of any kind in the 
Exclusive Equipment or Appliance of one 
of the parties~ or 

d. the acts or omissions of a Joint Employee 
concurring with a defect or failure of any 
kind in the Exclusive Equipment or Appliance 
of one of the par~ies, 

11. 
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Damages shall be borne by the party in whose employment 

such Sole Employee may be, or by the party whose Exclusive 

Equipment or Appliance was defective or failed, whether or 

not concurring·with the acts or omissions of third persons 

(that is, those persons oth~r than Sole or Joint Employees) 0 • 

2. When caused by: 

a. the concurring acts or omissions of a Sole 
Employee of each of the parties; or 

b. the concurring acts or omissions of a Joint 
Employee and of a Sole Employee of each the 
parties; or 

c. defects of arty kind in the Exclusive Equip­
ment or Appliance of each of the parties; or 

do the acts or omissions of a Joint Employee; or 

e. the failure of or a defect in Joint Property; 

f. any other cause whatsoever not hereinbefore 
provided for, 

or 

Damages shall be borne by each party as to its Exclusive 

Equipment or Appliance (except the cost of rerailing cars) 

property in its custody or control and property upon its cars, 

and, as to its Sole Employees, passengers or persons on its 

locomotives, cars or trains, while as to third persons and 

their property, Joint Employees and their property, and/or 

Joint Property, Damages shall be borne by the parties equally. 

For the purpose of this paragraph, Damages which are borne 

equally by the parties shall be understood to include all costs 

and expenses arising out of or incident to the. rerailing of 

locomotives, cars and other equipment. 

12. 
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Anything in this Paragraph FIFTH to the contrary notwith­

standing, in case of accident in which the locomotives, cars, 

trains (other than locomotives, cars or trains while occupying 

the status of Joint Property) or Sole Employees of only one of 

the parties are involved, or are in its sole service, then the 

liability for the resulting Damages shall be borne solely by 

that one of the parties whose locomotives, cars, trains or Sole 

Employees are solely involved. 

Anything hereinabove to the contrary notwithstanding, 

neither party shall have any claim against the other for Dam­

ages of any kind caused by or resulting from interruption or 

delay to its business. 

Each party shall pay all Damages for which such party 

shall be liable hereunder, and shall indemnify and save harm­

less the other party against the payment of any such Damages. 

In case a suit shall be commenced against either party 

for or on account of Damages for which the other party is solely 

or jointly liable hereunder, the party so sued shall give to 

such other party notice in writing of the pendency of such suit 

and thereupon such other party shall assume or join in the de­

fense of such suit. 

Either company may make settlement of any and all claims 

for injury to or death of persons, or for loss of or damage to 

property, for which the parties are jointly liable hereunder, 

13. 
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except that no such settlement may be made in excess of Five 

Thousand Dollars ($5,000) without the prior written consent 

of the other company. Upon the making of any voluntary set­

tlement as aforesaid, a release shall be procured from each 

claimant which shall be in form sufficient to discharge both. 

parties to this Agreement from liability on account of such 

claim, and a copy thereof shall be furnished each company. 

Each party assumes liability for its failure to comply 

with any law or governmental regulation, and agrees to reim­

burse and indemnify the other party for a~y fines, penalties, 

cost or charges resulting from any violation of such law or 

regulation. In the event of violation of the Safety Appli­

ance Act for which the switching carrier is fined, the party 

in whose account the car is shall reimburse the switching 

party the amount paid in satisfaction of such fineo 

ARTICLE V 

This agreement shall be construed liberally so as to secure to 

each party hereto all the rights, privileges and benefits herein 

provided or manifestly intended. This agreement and each and every 

provision hereof is for the exclusive benefit of the parties hereto 

and not for the benefit of any third partyo 

ARTICLE VI 

This agreement shall be effective March 1, 1981, and shall be 

binding upon and inure to the benefit of the parties hereto, their 

successors and assignso 

14. 
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IN WITNESS WHEREOF, the parties hereto have executed this 

agreement in duplicate as of this, the ..c:h-.... 1'_10 ___ day of ~) lip JI!:)]'\ be Y, 

1981. 

THE KANSAS CITY SOUTIIBRN RAILWAY 
COMPANY 

SOUIBERN PACIFIC TRANSPORTATION 
COMPANY . 

APP · '· Al T0 :emu; ~~·, •··~ •- T ~ · By ~J. ~~ • ·- ·· c , .... ~--~~...-l..,;cll" · , . • . . 
--"'i"-=stant~~fo~Vlce~""'Pr-es""'1de ... nt----------

9/;J.-,// ✓I 
I ' 
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SURFACE TRANSPORTATION BOARD 

______________________________ 

 

FD 32760 (SUB-NO. 46) 

______________________________ 

 

BNSF RAILWAY COMPANY 

-- TERMINAL TRACKAGE RIGHTS APPLICATION -- 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND 

UNION PACIFIC RAILROAD COMPANY 

______________________________ 

 

KCS’S REPLY STATEMENT AND EVIDENCE ON COMPENSATION CONCERNING 

BNSF’S USE OF THE ROSEBLUFF LEAD 

_______________ 
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DEED 

.KN0\-1 A.LL klEN BY THESE PRESEl'lTB THAT.a. 

RECmtsTaUCTIO!f FINANCE CORl'ORA'i:ION, a corporation duly organized 

and eristing ooder and by virtue of the laws of the United States~ ,1hieh 

corporation has succeeded, pursuant to the provisions of Public Law 109.; 

'lsth Congress, approved Jv.ne 30, 1945, to all the rights and assets of 

DEFEJIBE PLAliT COilPOR!l.TION, a.nd the UNITED STATES OF ~RICA, (both jointly 

hereinafter referred to as 11Vendor"'), both aoting by 1i.nd thi,ough the War 

Asse·ts Adroin.i.ai;rator under and pursue.nt to Executive -Order 9689,. dated 

January 31, 11146, and the J,Jower and authority contained in provisions of 

the Surplus Property l!.ot of 1944, (58 STA'r 765) and War Assets Administrn .. 

tion Regulation. Uo~ 1, v.a =ended. (12 FR 865), herein represen'tt)d by 

Cannon D. (Hark,. Deputy Regional Director, Office .of: Real Property Disposal, 
.... 

New Orleans, Louisiana., duly authorized by a Delegation of' Authority of' 

the 1\'ar Assots Admini-s.tn,.tor, executed on Nov13:mber 22, 1946• hereto 

attached; does hereby grwi.t~ barge.in, sell, convey, aEsign, and deliver 

without W1J.rre.nty, 1·eco1.u•se, or liability whatsoever, even as to the reati., ----·-· tution of the purchase price. but with full substit,ution and subrogation in 

and to o.11 rights and actions of warranty against all preceedil1g owners 

and vendor1,, unto the TEXAS AflD NEW ORLEANS RAILROAD OOllPANY) a Texas 

corpora,tion, appoadng herein and accepting the.so presen,J;;s by and through 

R. w. Ba:i:·nes , its Vioe~Pre.sident, duly authorized, pursuant to a 

resolution v,dopted by its Board of Directors ·.on :Ma; 12• 1947, ~ ce;tified 

copy o.f which is o.nn.exed hereto, and THE K.f!.USAS CITY SOUTH!\:RN RAIL'Sfi 

GOMPJ\.1'1-Yco a Afi.si;ouri corporation~ appearing heroin an4 acqepting ·the.as 
Executive 

J?l'.esents by and through W. D. Burch, :i;l;s/General Agent. dul-y authorized,, 

(both jointly he.reinafter ·called 11 Purchaser"), their successors and a.ssigns, 

all ~nd singular, the following described proper-by situated in the Parish of 

OaloMieu, State of Louisiana, which said property ha.s been duly declared 

surplus to the liar Assets Administrator pursuant to the l?rovisions of the 

above mentioned statutes and reg;ulationsi 

.. 1 -
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i. tfdn i.ndiin'llri.al lea.¢ ~"!rnQk e;,;t<1,11«i~ Ai~f1l:'ll}dl'Aiiely 1hfro milei!l 
in e.- g,ene11al ainxt.hedy Q!.l tifouthwoatewly dlnotiM begimdP.!$ t.1 poil!J.tl 0£ 
iiJQnne.otiJ,ni with 'r.an@1<!! City 8outb,<;!rn l~ilway M.agnesiu'lll Plan:h tnok: at . 
engine-,;ii' sitll¼,tiM 0/00. $a$.d point. bobtg neau> north~.tit)'.r. e,:;1•i.w:r of ~c,H1the1.u~t 
1iuarter f.l:f 6,r;e¾iori M, 'l;omltship 9 ,(fouth~ 1:v.n,i.:u 9 :rtes'\; in (ialcad~~ ltarii;h,, 
.Lcmiol.a~~ -e'!W!lf?i: tb.i.;i.t fit-st too .fee-t ◊i' trlil~k o1'filerl: ~y K.c.a .. lia.iJ.we.y 
10 ui>'ll in11ludflu, limd entli.ug at eyn1,i~r- itL'll'.1;}.o)l 254/8$ e.-t;; n,ol'th l,:Lne. 0£ 
Public Miglnmy loq.at,ii.;J. a•loni; aout.h H.~i;, r;;:t S•.H1.tion 16, town.ahi1, 10 South• 
J.i.i.u1;e ti v.ioet in Qll)lf.m.si,;.,11 l:';.;hh. l;;ruitiiru;iaf tvro $'t~;;agu ·!;i,•aek~~ t,!.1$6.{> 
fe.it ian!l 2. e.21 .. a foat in l~agt'h. 10.C!ll>.ted nei;,;r l(!Oint; rjf lllt$ilV.ll:n.t; ot ll"dii.il:l 

10111.d at plane cw .. wJm:ily k.nc;wn e.~ ''i~o~a-bluff Y.ard''J O.Ilfl rto~ge 't.Ti!l.~k,. 
1, G'11&.4 feet in :tongtb, l:l.:t&.l." ~nd ot ~in lEJ:e.t1; tl.trll,OU'i:: oo)'.h'l-eeti-onu f<>X" three. 
traa,to, aJ1p;•9:,tSJii.9;.i.in1,t n toti~;I. Qf 'l'?/l i'ei,,·b. o.f' trnek~ <iiv!llrting fr◊r,;. .said 
ir..r,in lead tl'il.\ilk rm1f r:,:w ,t,'l'O triuiko" appYr.>:idl"illtin-g "' total of 401 £eet ot 
t:v-aok, dlv;;i,•gi.u,1; .fl'G)ll. gt,Q~•f1~0 tl;al:lk; all situt.taa m.tl.iin $~id l.leotion lS >' 
mud lyl:r:ig within i;i.~in fon\\ :r.ig;hti•oi'"'W~:f oft xw~,l ,ti.dtli oi:' 60 i"aet. enoh 
aide nf ;;,,nter line ot i,;ain lead t:raoki draim~ $truot1ires under ti:nek!l.ge 

.,, and i·oad;;,. oon!>ilitil:1ig of' 1111.d,ou11 c\:\.f.Ul).ei;(1r 0'?~6.I'.4'ti:t pi]l1l?,Bmt Cul,r~ri:ai.., 
t;l.;"ll.bar tro~·i;J,!1,g tl.lld 1.tee-l fl:it·tle:' ~pan; hi&nw~y. $t'tiadn~; Gi.gna~ rirlvate 
roi;.d er~ll.oin~ and pt1blfo road ci-osti-1.E)_g i1l'lproYOlllt,n.ta i ind otlli(,-r µiprove1JMiints 
ot My ni;.tu:r,., p~l"W.iu.i,ng to PQn!l'1n·wJ1;ion or op<:!:i.'ation of; a.U t.1•a~~~e 
d~so;,•ibl!ld; total m.ll1m~ uf traQkai@. dasol'.'\!;11>d he,·eE.n l'>.i;ov'l'} ~unting 1;<> 
4. 'l('lf.l oi:' 1!ltl.in l~n.d tr~.~k ;'J.ltd 1. eBv !1'1.:l.le.H <!}f otn{)l' trMk• :f, is lseiµg 1m,4~l,"i,tood 
tht,:t:l tm-nou'G a~cti.011 t,., 11Q,;,dn.llerl· ll!!IJ;>l,iwooi:l. lndµstey 1!:pur :.\.11 noil 
included :bi. fu:;,.akt:~r,a i;n;rolv.,d, All '"f.lt.!l'tloru;" hei·ein t'ls,f.l'lJ:'l'e4 to are 
d;;l,l,i1watdd on e. p),I1t or fim:'V<);lf' )?rep;.wGd by J?. Shutts• Si,n1,4 dl;:1:-<td J1.uw Y • 
l\'.!45, l'tW.t.s_,d. l¾<,l'l}U 2Z~ l~.W, lllid £,px•il 22• '.'Jl4BJ r~ 1.,r:lr,t ,;,i' ,~hfoh ir, e.ttaQh$d 
hA'l:rot.,,., rn.ul. itadll' \'\. pn,:rt. ho-1·0;1./: for ,mf'eranq!tl,. · 

o.f a rui.1ro,;,.d tra0l;, ,:,r rnJ:lrvl.1.tl tro<!ilrn, .oog,o~r ,lfi:tb 11.ll 

11:l.Ali~gs., IJl'fiWh tnwkEl, Oi>n.strts.o;\:;10-)'t!;, buUdin,;.s .. an!}/o;:, 

to oc1ni>cruQt, opai:"1.te and naini;s.5.1;. ·\ielaph,ooo 0.nd -~le:gruph. 

· /,,, lines f).Ild we;etlw:r \'7itii the j.:•ri.vilq.ge.i'9'f;1"em,xvui.g at o,ny ti~-0 

ru.1y ru.i.d. o.11 oi' the m.tid. i~:rove-ll'l.J>n..ts. e;i,id rigl'rl.;-i:if-way l,e:ing 

one hu.ndr,Hl ciao) toot 1"100 MU .!ilfll'J.11\.\l,'i"ll~ .f,'idJty (r;o) ffl~t 

Qn -01H;r. d<l.i of the f..:;Uo.mng d~sorlbed Mnt~l:" 1ina1;i 

a. Rofe.t'1:'fjd t9 for :ldon1rifi.qatio~1.1 ,u:1 '.J:'raet rJ('}.1,} 
.llogi.1,1x1itlg a; a J)<J..:i.llt, 79,,. · f<'!'et wen'); un.d 368 te~tt -
oouth or thl\l =rtlv~£Wt oor!ier o!' th◊ nprfheittr"a quartor 
of i;l:ie l!lOUl.ihei>.st quii:rt©:r of· &o·Uon. :&i, Toim:i.s-h.tl,) lil,. 
So-uth., Iw.11.m 9 ,1ms-t, am.1'ahwo1S{; dir,tri1:rl:i of 1i:n.tlsb.ruJ, 
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'i,hene1r :north 1n° 15 • e~;1t0 i,tcl34 feat ti\\ the cent~1• 
lin13 .oi' thG i,l).1Wti;i City :;\•mtlicsrn H'1-i1v~y zpur Git 
Statlon l(lfi pltw 00 o!r l'>f14d (ljl~r .u~rvinr; thti 
:l1mSJles-tu.m t'l~nt., con.l:t~.ining -f.}mr-odWt1.taly fiw t,,;11tb'~ 
( .6)" or an e.o1•a. 

lxi-in,s the 1-'l:ruoo r,igh:t-or~-:r ne4uk111·d by T:,ut'"i;t~ I>le.n·t 
Ol:J:rf~rattcm f.irvm tho ~,ilhit,11on b.l.kdi. \Yorks:. Iuc., 
by da~ll ~i:(;'d 1}1,1t;◊be:r 20, 1944, b~!l"rinr.; .tno numtvi;­
l5l 79t'7 -11ncl l'®llord~i.¾ hi. Book 37() 13;,i. Ii'~&~ ts2 of' the 
:ruo-or!'lll_ rif' Gt'ilOMi~U: lt!iJ;)"ir,ih. 

b. rn."£~n·rerl t;> J:'.~ idQi:rb:U,"i.,O!'!,f/j,\'>n pnl."Jl,fflOli till '.h'M·!; no-~) 
JfoJ;;inuinft t1-t"' })Qfflt.· i_{t ttf'.i C/.lir'11W oi tho North..;South 
public r~a.d frotll u • .i). :W,g!iway tfo, SO t--::i tb.a tre.~ts!i.\lii!l. 
Plaut., rmid. pc,J.nt b~in2; 793.4 t'@tl"t ltl;l:;,;t t,.n,:!. $£13 f~t; 
/:fouth of tho Nortl:!(le..st llO~•tio:r or th{! JJ,:a:··M:wa!'/t (;):unrter 
,.:,f 'Che ,1m,thoant Quw,ter (Wt J..j,i ,;;f t')J;; l/4-J ot l:.lee'hl:on 3~, 
'r\1-WWfihip j;i South, lf.!l;!'l.,J,G 9 ¥1<:,i;.:~,. 'th@n11c J3out;h i:J!.$0' lfi-• 
V:firnt to th.~ 1fo11t '.l.:\;tlP- o! -.;h(, JI0:rtlt~ai;t fimirtor t•f the 
1Jooth¢1lli1i'- qw,1•'!;~:t (li!i: 1/4 <1>f B"B l/4) of fcid,d Sectil'.ln ;ii-::,, 
oont1A-inh1i:; !l.J).J?Y"D:id:,.,..&-ti/i'.l.y 1. -S n.or~~. 

lh {I(c.;f.en·;w: tq f,c,x· i<.i«lu.M.f:i.oa.·b.;i.oJ~ 

ov,.w i,.M. aaro111> the lfortMMt Cl◊rxun· ,;:,jf -t,h~ nou\bW&1r!; 
q1..tar-ter of t)1,(l !J"m,th~MJ1J qu,art!."!,' (i.Wf 1/4 of SE 1/4) 
<:>r S,rotion :W• '.r.om:i.arJ.._p 9 f,,011'!:ll8 llruJ.i,-0 fl Went~ south­
w1:,stol'11 d:hr\';rtoi, of tou.isi•ll:l.lll• beiing too fiil)!t ,d.d~ ... 00 
foot n~ oMh tiidff o.f. tho e~l'.lt-er ll.ne of i%\ld 111e.u;. ').;.,&cl 
i;;rfl.ck toi,d -o◊n:baintn.g i,,v1wmdwAl,tely .1 of ,;ti} 1Mn·I;} of land. 

Tlb" t.mJ "Q" be;!;nt tho i;,,r:;1a- ri@1:i:-u--0-.r .. way ao,1nirod by 
Do.f~nae i'lfl,l't'i; C:ovr,--ou,tion troi;; ~ok itol:lro & Co,, tt.d.,__, 
1zy r:.\;,;lrt~ot'-·m;.y deen d,;.t.ld J.i'ebrmu,y Se. 1S41b.f' 1:)aal°ing 
:fil<;.1 n'Ul!ibo:r 3088'14, and record11tt in l'l<s!ik 370, Pa.se l5l 
oi' the :.-1;Q'or<l3 of Oalcuien.i. Ai.!•isl1. 

d. £,!efenod;._~ foz· i~'?ni;.tf5.011.thi~;.,£!,l<l'.~.2•;. 1t1.s '.l'rai)t 1fo. JU, 
B'i!.gi.il.nin§ 11-t u. l}◊illt innetlllen aild on~whe;lf (1# 1m-­
.t."$~t -1'1,rth oi.' tb.<;1 noutht,a(lt. c,orooi· ot the Jfo1-thwiairt 
quattcyr ,;;.f: the /Jouf!teMt iWAr~r (!it?J./4 rif 1,ht~ 1'.R 1/,:,) 
1)1: fJ<wetion 3$~ T.ormship ~1 801,;.th, r:nngo 9 'i',\H1'\;,. South .. 
w-sawrn Dilil'r.-r:l.13t <11? Ll?uh:5:rut"'-• t.l:honQ:e 1fod;.u o:~0 15' 
c;Iu)'\;• etei·o.ti!il &rli.d J1ori,;b:.mst (.).-m-,,x>-\;'-Otr t,-.;f' South:~~t qlllU'wr 
(t!nl/~ 01? SE- 1/4) i;.o thl/l" cMt, 1:bv,-, o:f; B(Ulle ~n.d \'l'O)lc­

>c;,a.in..'ln1;; 11.pprox:h®tely s.u ~t»-<fl!!it. 

J!,;:d.l'.l:& the '1"-l"il~) l':i.(j;lit-;;,f.' .. •,-iay O;OtlllL!?i.Hi by Duf,ense n,i.nt 
Gor-po:i:p.t1on tro~ 1-J .. ~;i t-0¥0, Chli'liit .Lew, nntl. 1!orf9ll~ 
Love by 0<;1<1<i d11tod F\)hl('c1(ai'y ZS; 194G-• :f'il•Hl- f<>t' t.e09itd 

1.n, (lomm-;rari.<af? Jl,rn}i mn • i:-&r;;c 1383; and trom Ma,:rl'!P,re-1} 
l,,n•doit by 4eost uated !!!a7 hi:, 1846,, ti 'l.e.d :riw r,H1-ori! 
:i,n. C,;,,n:iteiunao i.lr.H;,k 403, }:'s:'-,t<W fir m11l f.'ro·,11 Anua Ci. 
Byf).l:'I! by d0ad d~ta.d 1m:;r H. l\?•~6. fli.lt>ti for f!ilU}Og'U in 
Go1w~~ns" 13ook 403,. p1J~1;; 11~ 

i!l'o ptef!'lrred to fq_J' :L~~l:<t!:t'ioil-,!iQn !JW_fil!~Sg a~ 'l'f.t'~ lfo. ,!_5}, 
i,0.11:imiing 1:d: 1:1. pr,,:tn1i ~ppN.;;:}~<te-ly 111-t .'.;he %lfl _ i'./J:!~nial:.' 

of .;,ll,'ii\. i1.oetion. 51 '.J;o7m.sM.p 10 8 1!t;t.n])ce 9 w~ 'l'he;w, S (1;30 
15' vr 1320 fet,-\; 1R01'Cl or tess, to t)-;.e 'ffeat Hf:ll"> ~- tw.1 
mt, 1/1 o!: l\!1~ l/4, oJ.' !l,,1r\::fon 5,. and o-ont,dn.tnr, il-ppi.-01,imr.1-tely 
So4 g,.o:ros .. 

l..¼li.lig the rrluw i·.li;bt-o:t-,;ny r,1.1<.11.dr1a<l hy ):1'_;.l.'@i:liro l';l.~1:1.1\ 
\'.lorporll:.tlon :t:ror,1 Edge.r J\!illei·. Rr;:,ttJ.a't· Mill<,r. 1llTI1. n,,w.wh 
L. 'liiontlr,y I r,hns. l!i'.lsrii:, B, WMhso.u.1 l';h'l:!.M !,. IiGl1£)kll!rril"t{¼iUs 

Ht'!h S-o-110. t. Ma1"tine$ Phi, and ilri:i. 11•r1~..1. 1,. 'l:'ietaan b7 
doed ,l.o.tarl. l':L1:1.y s. 1S4i4, fil.~d t:01• l''i.'!OOTcl !Js,y 16,, 1.944. 
in tonveye.nq~ Boo~ 5'rv, p~~~ 488. 

e. (l J lk,tFJl'.T'~iJ. t,? i:f!! tdo?,tific!!;tio!;..e,u,;pose~ as ~'r~,e! 
!?: 13. ~•ue,P]!!1"9nt.) !\l~ginniJl/li at~ t<. 1:-"-~i.nt "'-~•proxi1;:t.G.i.tely 
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57 f'w;1tb no.t·th of: the 1,;;:,;.1.thw~-illt "o;:<n.ar i>f' the NWl/~ 
of tlte 11 t l/€. of flol!ltion 5, \;'ow.nshl,p 10 S--ou·!Jh,, 
Range -9 W~lri;. '.i:b.0110@ il'ol•th 151,o lG• ~ eaet l.lii;Q f'eQt, 
t",.Orei or less, tti t-1:ro Cl\\$-!; lir19 elf the iffil/4 of th.; 

m-; l/4 of.' SooU0n 5,, a11d oon,taii:tlng appro.xiJJW.t'-1tly 
3 •. <} 11.ctea. 

Iieing tlv.,- ;>.r,.~ right..o.f~m1y aequh-ed by tl'\lfi Dei'1;,M~ 
Pliui-t (lqrpl/lratfon £.t>v11n th'<l (l'ities :3\;rnee Bsf'inin(l; 
C<ir.Jt'l>ni.'i;io?l it}• <lfft>I! i~~d O<rt,ib¢, 21~ lfl'44, &nd 
ra110.rd~d in Book sea, ~gfl> J.3 of' 'th$ re.oo,i•dtJ ,:,t 
C!\l.l,;1a-.;ie11 fart,;ih. 

f. im,!'EJn•ed to fo,s> _J:lie-l!$fioatiQ.n • sas Mi 'tra,1.1t 1IG .. l4 ) 
2361~:blllin&" $.t"~oi1!~ !'i.pprmtii'!ld~ Mt lil<ir-t 1 f;f: 

the gowtfulll.,vt ®rotitr oi" thti Ir 1/2 of tho lfil l/4~ -0f 
!letiti.~n 6_, T l-0 fl., li/, -0 1:f.. 'r-l'l.1,m!lo ,S &:SO l!P 1¥~ !2'1 !'eet-
lllOl'e 0;1:' liuHi to '\;,he Bo-uth Uuo of i;,iid ill i/z cf' tiw 
rm 1/,;,, of fluot'con -0~ '!ll'!.d e•:i.1:i:t;!i\hdt)t,; a.ppr<1:rlntsd;0ly. lJ: 
of n;:i no.n;-. 

!lei,nt. th.i ,i:i1~ ld.gb.1::-of'-•.my e.cqui;.-;ati 1'y J~f'enfole l'ltmti 
Qorpo1~1,tt.'i,or.; :fror;i (iities S¼nh0 ~fi'll;i.nt 0.o)'p.!j-"'t.fa~ 

h}' d~l:rt-,of'-~y d.e1;id dat<1d h'!,ruary t, li;41» bott.l"iug; 
£1.J.~ rurnfu_,, •• 305S35 ,,ni.tl l"ooorii.$d. in !rook 51¼, P%'.e 4~7 
of ~h~ r~eoid$ off U~leani8U Pirl~h. 

(Ro!'er1~e.i to~ ide~ !J!¾l"E_l?s·~ll 0,11 l'nro\'i\l 1 
of tr!'-ot No.- Bt\J H"gi.~4nf; !\t. $. poip;t oµ th!\l' l! l.il.UI 

et Se.etfon 18, '£ow.as:ldp 10 South., R'llng;,e ~ W@s'I;,. whi,gh 

:it 681.,l f~t Wcof th~ !{'E .-i,:iru(!.r- oi' th~ ffi'f l/4 ot said 
scetto:u ls, 1;lwneo a :rn°, HP tfi t.o th~ S !Iou.·ttlazy 
,;rf -th~ !il/ 1/¾ _f-'Jf ti;.(! H'iVlf-1! -e'/! Bu-o.tion Hl, and 2~1l..'t 
f'<!!ei.'\ l:i cif' -the f,W 00~1• of the :!'ill 1/4 of' the Nii' 1/4 of 
Boet.io» li\1 r;,::,nt®,ininit Zi.H; l;lOrwl'.I·, m<:1:re or l~~th · 

Bl.'iing pt»·'I. rd' that lw;i.d t-0-0"hed :tn. fe~ by io@d i'l,'.'<):nJ. 

'(:l\$· Ci tiel'! SE!'l'Vin,rn r~,:,i'inin~ (fo1~.i;,1r~tion to l3ei"i!lri,11e. 
Pl_!iln't C-OrJ,O!i'll,i.:ri,n, dotted l\,1!(!.'1:.·tdm,, 1944, ei1Mi roc\'.trded 
in :l.'l-Ook 5715 i,.t l'.a!i:~ eBB &f -llrui reeor.l:1> of' G11leaaiE1U 
l"l;.:ciah. ~:·a 1:ie:i.ng 'l1ih<> :b1te11t t,o Jl;,n•ewith c•:invey t:\Y:!:ly .!ii. 

sertitud~ as before deioclbed uvtn' isa.'i.d l-1s.nd,. 

g. (l) (.B'-lf~rired to t.'o;r i,;J,",,utifi<r,:d.:$.Qu },Ql"eose1; 1;1,~ f'4',-lc()el ~ 
af 'lrmi~ti !la_. -~fB'!i<f!iiroung ,.t i, !)flbt on the Ht'Hlth­

lhm , qf the l,h:;rlll.£ia11'1,. Q,w.:l'tor- of n.;,1tt,l,wi,si, Q1.mxti.;•,. 
l.leotion rn. '.?owr,if!hi,}, 10 tfouth, 1':alil!G,e: ti Weet:, !lo,tth"" 
vren-W-J'Il, Dht~•i,ot. o,£ i,011.l1,i!l3lat sdrl point boil;!!:; tlio 
Qe;,;rk(!1" ,:;r t«® l'~\il.~~1' 1~it;ht-of'=,,'P.y,. f.tnd 281$. 'l feet 
l'!l'orth es0 59t Eai;1:., i'roa th<l> l!"-)tl'thwaat eo-1",i-ar of m\ld 
riorth~t1st {i,'W>rta1~ r.;," lfoythwo,rt qmii·toi:'., '.'i'hmiM 1,outh 
10° 16' 'i'.«tat:l! f(l(I. 7 f'E}c,;i.1 to &tnt:i.tiit, 210 wlus BS.'7 
01: the X-$.iJ.,¥ff,l.;f f1Ul>'"'Yi mti,rl i;ioiz:.t 1:/§.i\ng tlw po,tn:t r:>f: 

"· 3Q OUl'.'1f!'1 to- '!,ha lift, whot!G lenzth i!i 508.$ feei-t, 
vihoao :r11,1Hue i<'l 1910.1 ;feet n:iMl whoim elt!J;W of' hd;ar~ 

~o,:itlon i.i 1{,I) lJF. 'Zhello~, fr:oni. the abo.ve <1.e1;1ovii.~d 

p<:>in't of: c.uJ;Vo'" s,~uth0rly nround i::m::l.d curve. t,, 't,}w 
!oft @. M.atrmoa of 608.9 fffV t-o f,t11.tion 225 pl'tls 
01.G. Tl\<:l:>.loa due, 8<).1:1th 3'/1,.5 foe,·;; to t.'!ie li:!!.,rl:. ll.nd 'i'fe$.'ls 
ealltqr- l~ of Seotio-ii 18.· Th~no-o dua $outh i60$!>'5 
fee.t: t,.a 1o. poi)l.t SO .C«ot 1foi,th of. i:;ha Sou,;h Hno of 
m,,id $.;9-tion ).3, ~1<1WJhiF l◊ South, .ilW1ge 9 l-'t-0at. 

Saig rimht...::,f~W€ty ~on.tainin~ ~-0~ ~orau. i~ Oal~8i~u 
P~r;\.sh, f,()1:rt:;;i~M; being thn:t. l@<Jl.d re~eh~d :b1 toe 
by deed honi- '~ha t;'\l,i;i.ll'll! Sarviea l'lflci'.bxl.n~ Gl>n;-o:r,\tion. 
,,o Do:f:6:nae fl>!l:r.i.'\i C.01-·p,;ir~t-.. lon ti:d;ed A11g,iet iiW, :U.:l«, 
o.nd recol'dllid in ,frook 3'16, :l;'iJ,gl) -r,3 oi' the 1'1i!QOri'll! o;t 
Gnl,easil't~ Fat•ish• 

l 
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B~ol~l!ld tTm,, the 100 t◊0t :dgh.t..-oi\•·~""¥., ivJ:t'¢t:d tl\ 
ao,;1.vt1yn~, a.n1 t-;;o v,,;,J;~.e. gM rG1dui:rt::!..~.n st.H.'t:l.Cln':' on 
'\,h,z, Woi,•,. or rir,ltit 1>imi pf t,h{I r!lUrmy ctEint~l7 Umi l 
t.h,", fint Q$1~ lyiug lriri;w~n Stat:1.ctn. 258 pluw &ll:.2 
1J,1lll. !J'lm:tioti 26~ p:).urr 93 •. 2 l'!.m'l wiwee E'a.111t T,'ouur)e.:ry 
ii, 101)11;-t:ed $e;;.l3 f~~t 7fowt ot tc tl1e ri~ht of ¾h"' oent&l" 
lim o:f -the tailrond !\mt whmrn Hur,-!; l,,ou11dl.lJ'y' il'I th0 
rJ,'\-lilt l;,()untl:,.r.,r ol' t.h"-' Pirll'ttiion..; tt>1,.~¼ which is locll.b~d 
nill!'lty-f:l.vo ( 96) i'1'!et 1'.fei;.t- ~f· tho qant,e:r ltoo oi' q/il.ld 
:rail-Y;'.ll.y,. ,,nd the 1'/ec(l.ntl b,;,mwon Station $53 phi$ m .• 5 
Mld lM.14, p-J:m.1 182, the h1.si, bi:l-UW.ll\ry oJ: th.is tl'aJJ.'\1 lb~ 
35 fest 1'1est or :right .cit' the oenter U.Xlf;I -of ',;ho 1.'!ll.ill 

li-.ru; r-ll.il,x."\y und the ,t~irt bintntlt'.ry i1J tJ10 Bast li~ 
i»wiw.ey (if.' ·the Fi.rost0no __ t1•aot ,ih:tel. is ni:nl)'l-y=i'ive 
(96) 1."<!!;;d; Wast of tho mmtsJli• line of tho r-~ih1r;ty. liJ 
beill.$ the ii1.tont to hsr£wlth oor,"iey o.nly !,;. l!-enitutt!'.l 
iia 1:io.for& deimdhed ovor oil.id: lt""ld. 

a. £Rui'(ir:rodto f;or t<l.o.nt-ltiou:l;i<:>P, l;-!Urpozi;,s ~a ~:1·,,0t Ro.!.4) 
l;l,.;gi.nnin;~ :;i,1; tl. pob.-C $01·e th<J eeri.tet' line of S!°iCl,d 

railz,0acl ti:'&.c\;;: iut,:,rqo.cti, tho cent.,;.• lino oI; Sect-Sp!\ 
53~ sni6, r,oint boing l,'.Xlatad S 6:5~ lf.P l'f., 2521> f11ti·l; f1•om 
tho 1mitch poin:t of m,.id r,i.i!.l';'.j~,1 1.-7:'Mk 'M,~r~ .it 
oo.nnao-ts with v.. epur -l;mi.o.k 61) Ken~a C:tty South<'ll'n 
H:i,11,,~ whioh $~);'",I'<').}) tll'<' l/1,1;,gu'c}!ll.-\1l',l f'l.1)..l!.tJ 'J]j,(.'JJ,l.Oe ir;. a 
11Q-i•tharly cl.ir,Hr\,ion ~lqn.1; th\\< oem;er 11.rio ti:£\,a.id. 
fleotion 35 to a poit'!.'.; dista.>1t 60 ftl$i; northw'3Ett rit th!,, 
G"«mter li:tle oi.' .. !I.id raiJ.r9:,.d ·trace;,;; a~ me:,,.~'IU'sll<l at 
riw-•t i.ugloi; th<J>v.;:/uo. 

Thenco S 63~ J.S' Wm1.\ afoi:i15 o. lltl;P. 1,;,rr:,,ll<i;-.l' to th~ 
qo~~r line t1f said n,,il'ri:i¢1.fl -\H'Mk ~,1 di.wtap:t th~re~ 
i'rri.t1 60 i'e,:zt 1.,0 c.. .)Wint in th,;, (H.v.trH.n~ lln•;,i b<>.W1:11$n 
lp.ml;;1 of Primui:, ffii.:,,n,i!li and la:udo Qt .PJ..n!r.y ifa.yo> said 
paint b~J.n~ l-U illw lil.,.l; ,lividing: th~• 9H l/4 of SU 1/4 
ti.•.Qra tbq ll!i) 1/,:,,. i,t Sri 1/1- ot 1m.i,J. 8eoiiton 35., 

'.l.1hen.-0Q in an sw:i'aorly <lin1ot:l.<l11 al011.c; the di;ri-tli.ng 
liu<l" 1,('J,i.,'"\,r,;en la11tls of' 1l:r'imllll Jla..yn"'e nm! 1andi:, <'>1' F'i:n1.~, 
i\fayo.r5 mi.t,1 dividint llllo ooineidiu:; -with th~ dividing 
lino be~eon t1ie Si? 1/4 ,,r· S1l 1/4 and th~i }l'B l/4- ,;-,f 
S'iI 1/4 of s~id $sotiou 33. to a potnt inf.he ~nte~ 
l1nv1 .ot i.:he 8 1/2 Df st'.!.i.d ~(;·M.ou 33. Thano-e nortb1&t'ly 
e.lont, tbo eant.ir lina of waJ.d, Goction 33 tol~ a di11tru11,1e 
e;t l.~.5 i'e~t tr-, th<.1. potn-1:. of bog:i:Jm:i.ne~ 

!f-he abov-e d~mu·ibad rig_ht-of-,~y beh:ii,,; ii, tr-;i.Mgu1,u· 
r;he.p{)d plU'<.'li,l ot land lyi~z in the ext~111e Sotrth9'Mt­
oorA'-)X' of, th~ NR l/4 of 8\'i l/4 o.f aai-d B\'Hl--lt-5:un a5-~ 
oo,ntilliniuz t;U .!U"{i_tl. of 0.1;>; lltPl"Olll,. mol'e -OT '.h1ec3,. ' 

b. ,(f;.,.,flo,r:re:!_ t,o i';i_:r $;<lentit,i.~t>.t?;_O!l, !"''!c'l'lSC"clli. fl.IS ~:re.o·t tJo.U) 
ifog;inl,,i,ne o.t. a pobi:t ,.•her<l- th¾> <:ient$1· line o;r $cl(). 
:rail.road tl."ac'k. tnt.i11:re;~etsc 'l;h•.'l ..U.ucling. line 'botweoo 
land.i, of Fi11ky M~n:i ,'<Ad l"x.!!.ds of Pdi1l!ll-s lfo.;rnt'1a, sa.1.d 
poi.n.'b b{ltr,~ ln th<.~ <li,'"im.n.g lln,;:, boween the SH 1/4 
oi:· m, 1/4 m:.d ·tl>» !'m 1/4: or 1\',f l./4. or said f-lection 63. 
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'.i'h<lllii\t ~l<i.iJ.; t~ (l~·U~ llM ~t <'llkid f'l:\f:;t:1·<14lll 

i¥t• 1l trnt> Ml' w w.~ ~t1;1:t in the; ,~vi.~ liJw 
~~ l~sil.l of 11;/.~ ~y.~ u~ J.an~ (}f li-~'f!o. 1l!U:iil.~; 

11.'t tth hw.Vilit ~ ~}~,\ 'l'ti~ll ·o.r lot) ft,~t,. 00 1!'41;:,½;. 
on. ,ea,iih a~~ -0,lt ~ttt ffn'i»r U:~ oi' i~J,.rl ~ll!i'elad 

tra~. 

Ji).;} ~hq~ 48.!!t~rl.~d T¾.~\i,,,~C-lMiC)' b~~ l.◊g~t1!d ~;,t 

t~ ,\'IX~ m·fl.!iQ.1'1-·t. ®~r 9fr an 1/t t1t m1, l/4 
ot' ~ti Sit¢:l;imt ~l> o<:intm.~ U &i.'«£\ {ti; 1..~!6. M~mr 

~~ i;;~ l.i:~11. 

@& (f,m!iilJ'il"f!.A. 't~ ;l:l.)lf $~Iii ~lb':· 'l.'ra..~11 llo. ~ 

~~ ai ~ Om. O,f 'i:; .·.~·· I.~~ 

:;:lf th~~iln ?J:; •. llh1't, (:ti,l.. &l:,.. an.iii;~ 1~ t>! .liu-i.~ 

WU:tht.a.11~ et .al.. ~id ,VJ.li.p.~ tt~g. bf»i~ tu. thl!! 'iiltilllr,.. 

ao~tio~i. c.t.' ti.hl'l ~~"' m; :?~ 1.a.J*, ~j$J\<f. lJ',l>i.U.t ~~ 
l.t~t1,Wil m,ij$ ;f.'e~, w.o~~tl,y ~t- tM (;1:rn:~er liw t;f ~$.ld 

S~t1tlfoi¼< ~i" 

~'1}~ Jin M i~~t~}lt dit•~~:fiillwi ~l(l)~e, U:l<} d1:vi,~i~ Ut!.t 

{'.it ~ l~d~ rij.f: 'th!l~"*~ If., tt~•~l> ot; 4til.,. ,i.nd ~ 1,mdlll 

-.,$,:' J~ ~;,:.~ to ~ lli1:\.nt ~~'t!mi:. ~ t~t ~,uth,f{\1:rt 

of tna oot.t~ 1$.Us ci! tit\l\f; ~lt~ i:.i•,1,0~ 

Zh!;~ 8 ~ U-' i"f ~l>:i~ .~ t:¼,!W pu$.llEJ1 tis. 11™' tu!!ll.µi~ 

l.ln\t f.lf ~.d, ·l"~U~c ~o~ '.ti!~ tU,1!~~ ;j.;~r.>f.f'~ 

WJ. :fi!!&l 't!l! a. l~:U.t _,,t .·~ (ltv:41,~ 1~ ~~ ·t~ 
~a t-.t l'~~~":ll t;l. tit~'!;;~,. ~t.- ut.,, ru'll(1 ~. l.@!\,. ,it' 
l41~ l"J..l..ll(>llilt., (<'1( ~ .... 

'flwa~ :i:wrtlz,intiy a.X-0~i t1'@: cdi.,ricU,l'i}!; lit11.1 b;p~a tlw, 

1$.1:lt'itl I',!' ~J,1!li'j~ At,.. J:(~1;.l, '!lit Jil.li,. ~, ii,~ l~~ ,~f 

lt~~ '\l'iU.l~l',!ll\i l'lt e.l, -l)Q {,M pill."l.t <:i-f ~tii\'l.lli'.ll,f/;~ 

'¥b~ ~f.l!'.lV.e< i:I~!H'f!"',i11!1~ d ~ t!Qi'fffll} J\\ . ~~~;U.$.J' 

iJbll'~ ~ro~l nf 1~~ i.n tba !Jl~ l/4 9.f af,' 1/4< 
of: ~ld Saotil:n1 !}3,. ~~t\f<t~!lt M ~..r.@ <Ji Q.,ijl'j. e.o;iraw,, 

~t'l!l> OJ:.' lEl !!-Ii .. 

i\., @lil • i-01:j;, ml" :;:u:mn l!..a' i\1'1:'!lei/ Jo,.'! 

·'i'I~ 

~ tb~ ~ll' 1,~~ 9:1! .mi.li:1 

ll'tll.tb:~i'l t/.i'£i;Ql.ii :!~if1n1tl!!:. ~ (livl;@~i UlAA! ~~~tt 
~M <:t:f 1.\Q'lil(j, \:1Ul!~u cl-I/, .t\l~ ~1).-d. t:M l;l!i:J;t~ t:1! 
~~)'{>• 

'ltil.o!WllSt IU.~. tb,; ~&t~r t~ nf '-'l'~i~ ie,,.Jtro~tl ~ 
~l tJi<it lf.'it i( to·4A,.~~'t bi tht, Milii~ l~ t~Q~ 
h~d# (),f !!~~e1 WiUt~" ;)-1; 110;_ ti;Q.d ~ ;l$1;l:ti r;;f 

At't.lWt' J. ilt1.ttllln N\'lli11;i 4 i;i)'l.fit 'W-tdth nt 1;00 f<;i'4t~ 
!)Q: ,~~,rt (;ll, •()li ~:hl~ ~f ~istt .o$n1.~t- 1,i:,~ •of i.(dd 

t'(ll,ll.toad. ~mi.~~ 

'r~ ~bo;i~ @#1;1:t'}-~ k'i~t-i)J!'..,~• i;);lli,tt~ lt>ffll~ in the: 
$8 'J/4 1Jt? !)'.!'! l/ii. i;i.f. S:'ii~i4lllt ~$ Oili~~t~ing i/.f! llii"<~t i:if 
l.~ Q.OV$~$ fflO~~ ~~ ·A~O~• 

-

r.~i1J:<7M tJ.'!W'k 4'At0i'.ll's;l~i.-• th~ ¢1-vJdi,ui ~. ~,;,wn,rn 
i'<l-ti1,l!l.' .ll,f /l.V-t~ J. \r$'!;;\:.1Jr :idl.d ~m, l~'i~ or' :ifµ~1:> 

l'iiH.~ti, li>t i;i;l. 
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$ €$$0- 15 1 ~: to e. pQJb:i'.; in, t~~ div:l.d~& l:i,iw bei;;l,~ 
laitdfl .of Arthur J. Vs:\.t$r M~ l.l)J'.l.4tJ acf LeonisG< 
Leef havin~ ~ tota.l Y,idth or. 100 f~et, 00 t~'llil on 
ouh si.d'e of· is;a1.d /j._m;tea• Uru,;, o! 1mi.d taHrO!il.d t.l:"ael.. 

'.J:11.e n.oove dasqrU::ul!d riii;M:-~f-wa;y teing leca:i;ed hl: thlil 
$E l/4 oi', &lf l/4 Mil :tn tl,!;l fi,W l/4 .or SW 1/4 ,;,f Gaid 
Swition J.<lt. C◊lli~ll.:ilUll.iG 0,n tl<X'~a~ ~r o.62 aeren, :i:10re 
or ie.lil<1il,-

f. {!i{;);fm•rnd t,::, i'o_r lda1l,t:l.fl!:i.,,:t:ten nurpm1!:lt1 as '.!met Illa" lf) 
~iJ:i:rilxing ~t El ~hit' 11/liave t!i.o o~nta'i:t lil1tf-!'.<f sY.t'l.il. · 
rll.;:i.!rl;}ad tn.-0k int/.:!riwut$c the dhidi.ll;~ liw. bet~eu 
bnda c,£ ~onia!\l toe wid 11.nd~ of Al'thv.1· J. 'lfw.t~ ... 

9':1uince do~g ',;hq ~e!l1:(l,l:' Uno ot mt,id l:'e.ilr(l1ul \re.ok 
S oa0 16' W ·i,o a. ,t,,;iS.nt ill tli,!i tH:rttling, line 'oot'11,rean 
lan•l~ 4>f 1...aoru.fflt Lee t!Jid tha bndn of ;fill!. LEle1 lu~vint 
a toi),j\.l ~i.dth of! 100 feet,, 50 f~~'t on ®Oh si~ of' 
i;µid qen;cer- HM Qf ;t'l/dcl .railro~Ii i.l'Mk" 

in~ e.bna dea<1ribod right,,.or~ bo:l.i:ig l9onJ;ed ln thfl< 
$E l/4 l'.>f ffii l:/4 ,;,,nd in th..i ff,1 l/4 ot 811 l/4 of 1tahl 
l:lattt.icm Im eo;,:t~ining lllU !U'~11i of: O.Sll !llO?i,s~ l'IWl'<;! 
or lt,irm. 

g.. {l(e,f,'~rred t<> f~r i~l!tntU';!,nal'tio p . · #l!i'~ Qfl 'J;'~@t :ir~. lQ 
B;;,~ing ~t ~ pi;, nt where tbe een tir lii:w or iiP.+id 
n:l.lr@ad tr.i.~k in.ta;riwl}ta th$ d1:tiuing ld.:n~ l»~en 
l-1\l.!:!.de o~ ,1:1.ta Le.e l'J.U(l liu:i:ie 0c£ l,eoitlo.e l,e~. 

thelUl!i\ along t,}1,5 centor lino oi' iiai(1 ri.Uroad 'bBll~ 
$ 83" 161 Tu to a poin.t in tM -.Hvlding l.il!<; 'L~twe'au 
tbe b~da: of Jim l~e m1d 't~ lAAd11- o.r 0.i()f'~ J. t&T~J 
lui;vini£ a total ~idt~ or 100 .f90t. 00 feot on e~eb: $ii¥! 
oi' mdo. co~ter 1in0 of s~d i:a.Ut'Q1ui. t~(}k. 

~ a.bow atili11!:!rl'oo<i i•:tght-oi' .. t.<a)f being li,oatt,d in the 
Slv l/4: Qf: g:tr 1/4 of' add St,1;1~~1011 35, ,.m~tiun:lt1g 11.n. Art11Jl. 
e-f 0.,61 aQJ:<eij. n◊ro ·Ol:' hiu1. 

h,. {Rot"l.ltnd ~o ftJt :i.\i~nt<:U'foi,.t,ipn purpo.~01:! an- f,,::-11,ot liJ9,._ Ut 
Beginl'l..tn'g ti.t a. p0:int wbe:ve th.a <!enter liao of: 1mid 
rnil~~d t.ranlt t1tt:4!t:r~o-0tm tho di '111,.din~ li:ns1 b~tt;,e.,n 
lMd& ot C~~t'ga W. tl!.W Mt! lanilln of' Jm we. 'J.'hei;nG$ 
ei.l()nt the nont1:)'r U,rw of S:!1,id :tl!l.U.roa.1 tvaek ~ 63° 1.6' 
if to a poi:nh v.½itu"e tru, ~i,1id <1e$ter line of tW.id mu.;. 
road 1:rr,iok itrt.l@rssot1,, th~ dividing lin~ bet'®!liJJ't 
~$ot:ior.1a si tnd ssi hnvintI lllt wtal wi4ilh of 100 fqet. 
50 fqo~ ◊l1 qiaoh ai1fo Qt! ~d ~n;l,;ei• Una oi" md.d 
r!i!.:tltvE1.1i tmok tsw:.jeot to s-1;i.oh rlgll.ts a~ are h.dd 'l),;r 
othel'a in tl\o, p\1'hl1t1 1-"0ad k."I.Own flt! -tho 111'il::r!Eh 1!011.al'I ~ 
The 1,,bove- de-~q.vi,bad rigj)t"'flf ... w.i.t b~ing loG~t.<;>.d in the 
e:i.:ts1~;:,re, 1JQU{,hr1o&t eiomar of tho ilW 1/~ of SW l/, o:t 
~ll.iil i;l,oc:rt;io:n 33., ocmit.ain'i.11[~ 8.11 ~i'iilll Of :L.Jia lil.(l}:"{313:1 Ji'.G.l'.'ll! 
or le.s-a,,-

i. Q,;et'4.l'X-~d to fp,ir J;d!;tt:l.f'iovi-l;iiou P"l'.'12,!,is._oa .(,!,a '.i.'n.ot- ffo. ),2 
t~ogiwin~ «ii a point wlier-1'/ t11e ~~nte.r lln!i o · ,;e.itl 
ro.Urnad t.ra~ il'lWl"ll~t.rt11Jc th~ t;i.i,r:l.d:l.ng Uni;, ootweeu 
8eoti◊n~ ~2 and 55. 

'l!honcre in F.il north'ill'lJ• diraot§.,;in til a pca-int diati,.nt 
ijO i'e,;,t n~rthwo1':lt Qf it;hlll, i:.nH,t~r 11:rm of! :.dd raill"Olll.d 
tre.oz ai:; l'l.~Slll'@d ®"O right anglo,r;: -!:-he.row. 
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'.l'~,i,n-00 · S es0 ts' l, ~ltJ.ni ·a_ Hnl? par!!,lld to- the ~.intm· 
li:tl4;1 -1£ ,.mid :t"$.Ul/'oo.:d tr;;ek imd dhtan,t t~r¢f;ron;. 
150 .feet to ~ p,~'lnt in th.@ Mv1.ding Une, between si;.id 
EJ/Jcti.;,n 32 Md Section 5 ,;1:t '.1:"!.lffllahip 10 S(luth, Range 
9 Woa'tl. · 

'l'hi!ne~ in a!! ~aateYl~r dtrec'l;tqn alon-g the dhid.ing 
line <:>i; !!:11:i,d s~o-ti<;in11 l>Z .j!.u,:t 5 t-0 e. point <:10.111t.tJllc to 
8-ec,;ti.,:,Jl!il 32 and 35' ,;if ;('.orm;,;Mp 9 $i.iutJi, Range S Woet. 

,1 MB $~ctt-fon:;; >fl, Mtl- ,St ol' 1 O-:,ni;M_p lO Ek,uilh, Itant-e !j Wi;mt,, 
'.rl:umc:ir in a m.orthio:rly tl:ir<.ecirl;;l'.ma 1il-0na; the div14btg 
Un.e 'hei."Waan slil.i.d l.'leotion.a. 32' !Dv,\ 3-3 ~ t;hG point of 
b<,ginni"[.., suhjeot i:o ,rn.oh .d.gM,I!! M al:-$ lml<rr by oth,,rri; 
in too p'QhU..c l"Ol;\d )rnov;,n IA/!' th~ ll]?;,l;rhh ftoad". fh.@ 
abo'V0 <lM◊Pib¢!l dgh'b•o-:f .. mi.y llf<lnJ; ~ td®gllli&r !iM~d 
:par-eel o.t li,nd lying :l.n 'r,w&- ~);;;tr-000 Southaast (l,ovner 
-of im.id flM-t;\.on. SITg .qo;rl.:i,.ini:ng an a;ree, of o.1() 11.Cll"@ll, 
lll~rei Qr lel'!a. 

on on.-l'lh 13ide of the i'olJ.owin& qo.ooribod oimt&:r lin~,s for th•.t ti:illmri.Ilg_ plll';Pose.1H 

(1.) For the aonst.-twtion,, '$pan,.i,:i:,qn~ rnnewicJ1g; llSlt,i;ratio~P 

ci,,;,gi:r!;ll.itw vd3;h i;,ll ah1htc:s~ 1,t,d:in:111 tj2'tU)k~~ OO!l.St:r-ut1M,ms,, 

1)1.lil,~in~.19 ru10./tJr ~pp1.ir.tf!11m1<roi. e;onw,i~tad with or lnqi.de:ntal 

ln.t>p-0ctfon o.m.l ce.5,iilienaue.;, ~1t ole!).triea.l tr.i.nsiirl,s.sion and 

powmr Unl!ls anil/m.· w1ephon;; and tuleip·e.-i,h li~>}. t,,ige.tlter 
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of oil, ~1;;,_ patJ:"Ql,m1q, JJ.11d oti\'1ir produeti'h 

11.. (lldel',red tQ. fo.r lti:en'Gifio,1.t.ion pw <u;e,s ti.~ 'l'raot ~iii ♦ ,l~l 
Ov!!lt litlld Ml"cilia · Soq:l,h lf of ne B l 4 6t (4.oetion 
u,; X 10 ii., !J: ll w,, ~,1:i;;i;}i'rli:,l'!tern Dbtdtrlr of touil!liunit., ~M 
mo:ro f,~Uy 4al!"l'i1l'.i<:!. a~; Bt,~w1ia.; a'/; 11, ;p,:iitrt. o,i. J.,:bs l!or-th 
'.l:in,3 otL :aaid tnict; t\},l'J.)l'o::dir.dl.wfy 105 £mit t(Mt of its 
,:wrllieMt ao;1.'00l:J th,1XWI\< fl l'l'S0 llJ• l'fll lti96 feet- ,;,are or 
l~tl!a, to St.a:ili.:m lOS fl}ll$ eo.u. a-lJ ,:.fu) fi"Oj.nt ,;tf tllll'VG o:t 
ff. io ounre t,:) thl, li~tt. · 

'1.heniw tol.lov,ing rf> crm'\"ili to the left to the tl!:m.·.m Eiznll:lcli!i.ey 
;;;f t}w e lja lilt' i;;11f) }m l/4 of na:ld l!~ation v. i\J'.Ul oo,:i. .. 
tafntni:; 6.4 ~cr"a,, 1i<:>1,•e or l.B&1;1. 

Baing -r;ho &~'fla .righ:t;-of'.•ll'II.Y M<J.UiX91i ~ Dt~i'(1ll1!11w 1'1~ 
Corpore;tion f'.1'¢1'14 S~tGt'$ of Olntri t-y or the :tnoar:nate \ford, 
by d.eetl dat~d ,l'e.1xaM·y il, l:!:1~4, bim,r}.n,;; ft!(; numb1u: 30S9l;g 
111..nd reoorded i:i.. Book 36.S, r,az~ 1 'l7 of th& r0(lo.r<b, ()f 
0111.l~aeieu Pa.1·:!. sh. 

b. (ll:~fer.t,;i<i to £or ii!,<antit'~entto.µ uri:;~8\IIS. Jilfl'I :tfi. 
Ova~• and l\0-'l"O}lltl t \<:l ~rtwffl ; OOr'llar- of e lli "Of t;~ 
Hl'f 1/4 of .t{/l't,'.1,1;,.-.n 5, 'I' 10 s, R H Vf, !1i;,utll;<1TQ$'.t.eni. l}i,{11;!."iet 
o:r !,,oubit:lll1ll.g ~ai<.! ri~ .. nt"~y btJini; 'LOO tee1; wide, 150 
f'ee'b on f/JQ~h t:idey "f' th" ~rmt11tr liM 0£ ,JlllHl '.l.'ro.ek, ais. 
nm'r looated, and eon1i!itinint .!3 of. nn 11i'.:f~,. !llO~ ">l" l1nilh 

.ll.;,~ the. ~ risht•oi'=1'ff!.Y ac~ui:r;;id by- r>eteruie l:ll~J?.t 
Ot>rpornti.in;; i't-mll Erp.oat I,. Mil:l,,s;-, FJd~ Milb,r. &.1:u;a.!1 
!.. MO!).(!l:\f, nn- E. 1tt.plt!ISV.;. l\}lttine llan~~in~ x~ 
!,. '.i:i~1aru:i, 8a-lFA }1. Pltl. by •I~e-d ·cfa.ted ·~ a. 1~44;~ tileJ! 
for .i:®eo:n\t thy 1&, 19~11.. in Con,,eyano~ l}ook lS"llc.1> pa,g_ .. 
219 of tfu:> rt:100?'1i.a 0£ Uli.:li:r!\..d.eu .l!'gl'.!.i!he 

-~:c.-- '.!'he d.ght~ot-wny heroby qonvi3-ye~ .ov~r aµ.d aoross tlti:11. I'are@l 
"3 b" does Mt in1:1l1:1de ft. right~ot~way tor the 11>.¼rpos11t Qf 
l~fin{;;, ,>pe ra t'i.1:11,5, ~"l:;11'11,)Win(.~. :a,ll;eyr:l.n:,]. :Lnspeiot11:1i ti.nd 
T/lll.int$.inine; pip.e ll\'1$$ for th~ tra'!J.~b~t:oll ot oil• g,;;i,G, 
potrols!;luin~ fmi.l other prod\1o"ti1:. 

(l~llli"erreii ~I') fm: iti,;;ntii"io$.tio!!,_~l:'1¥<l!'.!>;)$ au. 'i:.reµti;. llos. lV. 
'j8,, ~nd 9.fil -Ov~?' '!l.Jad Mr~f!n t e· W& 174 ()f SE l/4 of 

Se-ot,,on 6,, T to s, R 9 II,, 'bl!l'5.ng :wo :!'.'\!let wine, 60 £e11t 
o~ .:iMh ~icto o't th1<> E:lll}nter U1;10 of: ~aid trallk,., lll>~ ~ow 
loqat!':)d, and CDUttxininz 2.7 ¢1.{)l:'OBp "1.iJ~ (U' lllllllll• 

not~ tho it~ :rffi.gb:t-1?-i'--..-ay S.Qq1.1;l'Md 1,y ))l\!!femn, F-1Mt 
CJoi·.rm:N<tion trosi John P~ .!\.1",mo • .l:11•11. 'll/1,.q~'l,p: 01~ .. ,uxd 
HI"!';, Karga.ro't liohrer hy ds$Od dii.t.;Q. lWgittit 25 .. 1M4,. 
bti~rmg f.'Ue nuraoor :.U.4622 ~n.d Nco;•dod in B<iok 376, pa~ 
62 of th~ t"e<l01."ds of' Un;l,-0i;,,8h1t1 Pa:rish. 

d~ ("R111forred to for_ i.~~µ':!.:.c,iti.on. pwgeiw;Hl ei, ~i'I'Ml- Ito. •• £21 
We;r ruid. aorl1les ·cho So.t1th11Mt Quartai· c,f. tho :Soutn011ctrb 
Q\l:tl.rter (t,B 1/1 or 3F. l/4), {li!f<ftion ti.- T lJ'.U1 g R- 9 \c, 
Sou.thwnewrn r.».stri<rb of Lo1:tiill-atm, being lOi) fe~t wido. 
60 feet on eaoh I'd.de ot the 01j1n'l;e1~ linit or. 1rniti tni,ok, M 
nol'>' looc1.t1>a. ru1d omrcniiiini; &pproxi=.~ly 3.5 iwl:'$s.. 

111:> lJ;l;',; ii~ 11'-U'iV;j ir'il)h~-of-vllil.y i;.&qui)•e(! by. r.v~f~lllJe Plant 
Oorpont-:t,:m from thfl 1'ol;tow,c11g ru:Ull<Jd e;.rat,torJ!I by doetlS- duted,.as follows 
·bearing the _f(}llowing nm!ib~l'~ and. ~corded t1i th-e. t'eyll.owhlg 
boor.:1;1 ~1d reo1>rdu trf C~-i,\s:i.,;itl ftu·hht l,(1\.\lf!ituieu 
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~- ~ li'!'fC{)I"ifl!ID 
~:4., ·, 

Mtat·<lh 23,1944 30&$!6 Canv~yiu111;!l Beto.le 370, pa~e 164 

Apr:1.1 1_. 1044 ioeM1 (il)nvey~nea Book 310.pnge lfjf!, 

:tfov. 4, 1944 &18-118 (k;n.ve!!mlOB Ro~k 31~~p~ge ii2 

1!/o-v. 2,1;, l~ 51.Bl:02 Opnw~yi.n;,-e- lJook 31$_,.page. 2€19 

Juw 1. 194~ Zl-~100 C-ome-.tcani::wJ Boole SW.page 336 

Uov4 14, Hl44 iUOlV7 a-o~ya.noo B.\'Jok 3'19_.p$.~ 251-

l:fov. ¼p l.944 3l!tl10 Con~yrui.oe Dr./olt 319,. pll.g., e.ss 

!/&1.l-'~h 261 HJ44- 30!'1850 G'-OlWl\lYll<OOG ikmk 370 ~l)ilgt\l lS!ili 

March 2?/L9M. 005$46 GinweyMoe· ~wk 5'!0, ~get 15'{ 

"k!ar-0:h 25,19114 1108$45 CQnveyo...'le.i Book i•ro,.paso lli3 

~i:le-l ,f. Kmi.rney, (h.w.1•dio.n Dao. 13., 19-lVi l'Q:&181 Oonveyancy0 &mk 3'1'8~p;,.ge S-37 
o;f the lllinu:rli._ G~l)r~ p., 
Kei!.rP..ey. ,h•. 9 ih1th IJ:., Kearney• 
~ J\m$ Pat~ieia ~e~rn~y 

300049 

lh (fcef~r1"$d to fol'.' ideni;H'i,<.;_!llti<m ,purm1110,1t a,e; :l:.:ri,1._?,i; No. q}. 
O!r<!'Jf and Mt'OBS 'tlw l•l 17a of tllo W1/4 of: ~~iot,i.QcU. 1, 
'1' 10 s. R 9 w. Soll11~st-ern t.iis-tr-lct o.f Isoui.aituJ,~, bMng 
le-O :te0t 1ivlde. 50 f~t on ell).<Jh ai:<l@ of ·tho oente-r luw 
of atd:d t~aek. ©.';I now looo.+~d, ru:i.d. e,:u;:l:.-l'l,illing. <'ic.t'i ~ol'e~,. 
m-or1;.1 ei-r le.an. 

~oing the Brul.lfi ~ig~t"'1!f~'lffl7 -aoq!..1.1.!;'ed b.y De~ans~ J?lfin'll­
Coi-!/{mi.tion fEOia Yt'a~ Omi. E-o~e-i·J i:Jr1;1,. f,lal"J,.~ r.~uhe 
»'l-oigc; !Jrn. Ai;ig1ur\re. t.J.pUnie)'.'z Mrs. '.t~biai'i}ia Braakai 
s.~ s. Eokii,.:r.i 1,it1d f{r/il~ '.b'ia1·g~t 'l?ru11An, by dlleQ oo.t'lld 
l~ob,r~y 1,. l.SM:» ooarmm :f'Uo n~el' :30/301)5 ati,d 
roco.~f/4 ;kn nook 564b p$.ge &'JI¼ oi' th• :r-,a~p!'d.tt <1f 
Ci;.lt~l!bttt li\l.rlsh. 

it¢ ~fal?I''1lt$ to for iaJurl:il;i.q,.ttj.im l.!l' <:l.f!fOJS a;; :P.rao_j:. N~., 22) 
Ov0r ~a ti.~:roi!ls 't ~- ~ut c'lfll~t 'WU'UT; Gf f{ptl;Ji~Mt: 
-<4uaJ:'tel(' (ID\' 1/4 w t'!E 1/4) of $entton "l,, '!;' 10 S,, R U 'ff, 
/3t}uthWl!)it"!:0-m :Oi.lit~io{~ at' LU>u5.11iam. hei~ lOO f($t. noo, 

V 60 i'0t-1-t oa e&.oh aid.a of the- ~imwr lins of nr.:i!'l =tl'&ok, 
(\ ae- n~w 10.oa·t11td» and eani:ainin& l!lp:J?ro~'i;ely S.,5 fiU>l'fH'!,, 

tfr~, ·'f;. c. !l.'aui"r,l<.ill m,d 
. llr. h. c. K~uft111..i.n, Jr. 

A.mw,":h)an Nie, t ioool Blan'li: 
of £aauru-0nt$ 1oxas 

l"J.r11. An~t J?. &rd"l!J!ls} 
tl:;rs. Ji:" tht'IX' ,\\';,.i tl. kTo.:bt1w--,ni) 
&. rllr~ J. Atlrl1moo 1!-0;1Yda.ge$) 

n.,.ia.r;.~ t~ s~~-, rigltt--of-w~y aoq"\lir.erl by F,11:t@ruJ!JI Plant 
l:lQrp,,nition 1,'rom t.he i'ollovrl.ng M!l10d g~n.wr<$ by ('!$ii.Id 
d.u.ted, bw~rin.1::; ~ f(l;J,l.cmi!lit ntim"\lerr;; a..-r,d i'0001·~,~-- tu .. 
th.a toll.owing bo~a "nd ftl<eords of Calm:.tlioii :Pat:iahp 
l.r.nµ. ~tiil.~ ~ . 

~ 

Aut:, • ia_.ll145 

]),:,~. 2~.:u14a& 

J,-11~. l6$1S14, 

H1;10. l.6~1~44 
J!i;;Q. 14» 19.U. 

1~ri:;g NO. 

&28446 

32-3559 

323550 

3&36(i7 
31::3556 

i11:;om,pim 

Conv~y~MJ';; Ili;tJlf; :illll, f-11.11,e -!ti-71¾ 

Clon:ve.Y""!UGl'I Hook 3$4c.,. l'&git 2713 

Qon:veJ<M00 l:-0,:,k 5$4. J~ag,e 27'( 

Conv'lyn.-.ce ilol;lk 38.;J;• Plll,g., ~75 
Gmwoy~n~e !look 381., luge 274 
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'!-h\$i;l 

Erwill .J~ L.e~l!UlO 

D.e:ryl 'l!I. l.k,rd$r~e~ 

E~t&~r r:tg;'llfdden, 

,1. E--,l fJ'.r<IUMQ.T(\ 

~s. kosnUe '.J'.Nn~ 8~.rlth 
and Fred t._ f"ll.<'liill 

C-h!td:01S Ga l'!ook~ ®d 
Cli;,>;rb-g f.i-. T'fooks-, ,fr .. 

\V. 1.,. Gitisen 

-~ . ' --
( 

:w .. i'iil- !;XLB 1m. ltE{lQJi~ 

!A'il,h U!,l8M 3255&~ C_Oll'f!!>Y!l-fUJ@ Do~ 384, .!"'nge ';l:1lli 

n.ie. 1$,194! 323151)4 -(lonv~yu.no-e BQok Zfl4$ l''aie ·vri 

Dl!!ll ~ 15,1944 3-:?.3555 i'lonveyaool) oook $8?~ ?t,gt 587 

De-o. l5,lll44 3.B15S5& UonV!pJU.UOO l!,;mk, "382" !"1,1;g~ 681:i 

!i'a1:l. 26,.1945 3285-4,'il Oomrnyanee .!J.ook .362" Ji'&g!3 5."8-4 

~y 6_. 1944 52t'H.'>5l C.Onva.ynnoe Book 3132, t'~-l~ 685 

M$iwoh J:H}.,1945 f5Zi5"50 Ct>¼l"l'eyim~e lfooli:i $1J/.8, f''ll.g~ $36 

g. (lteferrmd, ;to for i1."lmitii'i~€,tio~ ~~$GS as_ rraot If<:>-._ !!J 
Over a11d Ml'i:itiii ti1a t'ial"tm-.~ p!> b>n ·l!}r tht'i_ hw 174 ot 
tha S1il 1/4 or l'.&e-ti<tn 7 • W iO G • F, a 'W» $Qutbwe!liltrn 
ilhtdot of r~nli.tsi!il-na$ bi;d.11,~ 100 f!'Z-e-t 'Wid.~, 50 fe1:1t mi 

~Mb sido or the c-en-l~r- Hnu- <:>f naid ~ck. 11.s aow 
l◊Otlited1 1uid G0-!1-tf,inilig app1·0~,tely 011{;) (l) tM11•0 .. 

B<,ing th@ oWllQ d.g,ht--oi'Flffi¥ a.a~td.red by }),,f'c11110 l'l~nt 
()orpt)ra·M.r.m. from l:'lli.-;a llt1io't. (G"ui11otte) by cle~d d1J1.ted 
February 9q lc!li\4', be-;;.riltg fJ.lti number 006201? (!ml 
rec,n,ded 11!1 lloe>k 00$, :page ieO of. the re11ordl!J oi' 
Clll<11Lttet1. fllril)l11~ 

h. (Ref:'e:r-.ved to for ida11tif$.-ca!IJ~0-i,, JU"· QI/lei; a.s 'rr1i1,et lol'e>. ~4) 
A ii., t-of;.v,a,y onr. \!U\il a.or~l'i!il iihlli NS l 4 of 8'11 lf 4. ot 
SGi,,tilJ,i '7, 'l' 10 s, 1'~ .g !'?~ Bouthns~m Dtamet -'t,t 
to12bt-flM. l:leing 100 fl'!tt wi cl11,,_ -50 t'&¢t on as.oh side 
or. t,ha o~nt~r line {!Jf afdi.t t~"k~ as now loei;.teil, l!!.:Ud 
<lOntalning twa an-I f1,ve-t1,11thi, (2 .. 5) ao~11, mol"~ or los!}-.. 

13'1'1-im_: the BOJJW d@;ht-ot-'i'lay !!.t\quir~d by 'Vef"eniH) i'lut 
Oor11ora'b1on !'-,:oia Jl'.:;y,1111 !,\llnb~:i-- (kimpm;iy. by df:w·d dawd 
Febl'l.W'"y -5, lfl¾,. Q-l)-1.\t-ing ±'He nnrru:ior -&'1~$4 imd 
~oorde-d. i;n J.'look M-4,- j_;ll;-!§'il ·45$ o.f th, raeor<ln of 
Galal'l!'lietl T'©.ril!ili. · 

tGiwa-rs1 e:n.d gtiyn. 100 f'11e-t in ..,i,dtb ov~u· and aoros$ tho follcrm.nrr: r,n,n•cel of 

land, f,lO feet; on ee.t1ch $1-da .of o, C¢1'.i-teV' linei, sa:!,d eaet11:\Wnt ba:l.:i:te. more 

pM,•tioularly d-i:rnonhE!d M i'oll-OWli!J 

a.. Ro£err;,id to ffl.lF: id{!'!ntifi-t1n't;!..~1~ p'gi· _ oao.s as :r Mi; }1,:h -ZS} 
B~i;ian u.g at l'.l- po.int 8~1.'1, eet; ~t or t~ &<lltttb.&aat 

<it:>rJWl' ot the t~E l/! of the Si'i" 1/4 M' Section 'l, T 10 6 0 

n 9 w, Sou~hvmi;t Lo"Uii;1.a;n,a. tllenoo .lfortll ::u,-0 l.6 1 E$..it 
1370 f;;;@t. ll'.1:>;~ or fo,gs, t-o tlt@ riorth li°ll!'l of l)ll.iil SE l/11 
of tbs S\1f· l/•l ot ScQti,1n "I,, 'r lO a,. R 9 W._ 
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t\!tvigt:tbl1;:1 st1'◊i-lm~., p1ibU.e 'l/'01:M.l& and M.i)');,m.y.e tmv-er,·d:1.\~ .i:1;1,w~~ 

'i:hs'J abov1Z1 dl\l!llfn-"ili~d p.roi:,,-,s1•ty,. ri_gh:lm-o:J:'.,,ffly,.. ser'.ll'i-tndl.lil'_. and 01,i,,.5~ 

l"t~1'!'.t,; t',l'C ec1i:ray<1(t to 1.,}'-,e fnrohas;,.,. B,t!ijJ!l<;}{; ti) any exd &-U ,t·~_nnation"l and 

exaopt!en0 which 1-~y &pJJe-lil' !'r<,1!'1i tht'l Publln l"l'>~o;;di! ~.f Cd,CeMi.~ P;;rl3h;, 

l. '.f!le r,~;,-i;i."'lfa'Gion-n far oil aml: g;&Il le!l-tios ru:;(i o-thcl' -Cfai>Slll0llU 
v 1/!Wli ri&,taaof-1;.i.-y_,_ ,v, w,,t 6nt 1n the det11iis

0 t)·~ Ci tios 
Sei'~!ce Re.fining 06;:puy•aitl<m to 1,,eil"tm.~e r<tl!.!.nt llol'pon1.tiori,. 
tlet~;!3, .f,,.'.l.tJliUSt 26,._ 1W4,, e,;w l"e/J<1'J:'ii,,ll1 :bi, #,)01(; 175,._ r'~~ 28:5 @.nci 
in -Bo,,.k ~76. paoa 4l:i a.f' ifi-$ MMt'dB of Ot~loi.;.s!~µ Pi,rl!!lli-. 

2,, }, 15/<,r:l.lh o.n<l · i,=t.t,. publio :i>J);.d BO feil!t ,t1d{li wzy..11;11"1 ee-nt-er- Unn, 
e:i.'w.:i.'lro tr;,} ,,eat1i'~· lino ,:.,J.' vhs rntl.my at sw:,;i,3n o\1i p-l'Re- ~. 

a.. ll.n E!ITT!-t ru<t-1.l W,mt pt.1.~lio t',im.d. eo t~~t. m,de ·wh<lfle. c~nt~r Hoo 
~l'OH!.ttf$ thti oe,ntsr Urie. of tho l."11.Uv,J,1.y e:t St'i<tL,n $5 );llUs 08& 

4. A krth Ett,-d 801.~h ,mbH.<i .!:'i1~.tl 60 fee'!; wide w-a'l.om; 1tfl1'k!.!'.1' lute. 
oro1,r~1, the rrll'>FJl,;f r;i;t" · ttt,t'ii!;:;,,i M piu"I, 45. 

5. A !:l:l'J(',! f'o!.'.l't lrf.lrth rd.lrl Eoutb Frtdi;}rd A~.eel:lil Uii;fi.way 1l'h1;1ae ¢en.t111Y 
Ui:u, CWO!illlM th~ railroad rd; S:to.t-ton l~U! pliia S~~>ll,. 

ti~ .A 100 root I~!it &;.1/i Watrt Stia.tu li:l.~mi.y wl10~9 mmt~r 111:;.~ 
W<illl~l!>ix "'r,bi.!; railra11,d at. $t.;;tJcion 255 plttiil: ~t .. 

v Z"<ZllcH.m ting, rui.d 1·om.:1,vin.g_ 1,r,y- tn:id u:U f!;>:ii!tin$ £61.eil:l,.~•J& (v-'Glwr thau tiwH 

e'nl'<feJ:1,:,.d ,mdinr -il.ui.JIJ!vi~1on ! t•i' th" u.e.io-ri_pti-"n ot tho pi.~<lp~rty omi."l,ayect. )H;r11d.n) 
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l. A :to" i'lo1,.,,.h nnd. !tt>~th go.~ l:ill.11' .mi'Oh ql'j'le11,el'l tlw center 

lins ot the l.'lilih'fl!i,Y i,:li r,tat;i.en S- J,>lun 31• knomt a.a l)ai'en1Je 

J'lant t.oi.-poratiw:n l:Lne. · 

2. A tfo:rth and s,mth 6" oil 11,no u-M.eh tlrosau~ ·thl.'1 oi;mteyr of' too 
~•a,il,.-a.y !l-t Sta.tion 4 phm 1s. knPlt.11 aa: tho 14i!l.~oUa 

l:'e';:;rolevm ilomp1u:i:r Una~ 

·, 3. lt 6" plp1' U.no whi_oh O-;!os1;1.1u; the MD.t'!lr HnQ of' the. rail­

road in a Northe1>s,l, ... 'l'.outhwo-nt diri;i-0't::lon at St1;t;i-0n {;4 

plv.ft t5.6, li.--iiovm M 1:~ lli1i◊n Sulphur nomr~ lino .. 

si,. .b, ZO" t,glti liw:, vhiQh or-01u1es ·bhe q~.n'\m;.• line of the :re.11-

ro~d i11 a l'kirthea.'1t Bo1,thW-Otr'a dtraotS.cm. :i,t Jl'mtion 815 

plus 815 .. knr>wz:t ~rn tha Ji¢f"':nse Plant -i:;o1,por1:rt:t-on l:\.no. 

/ 5. It 20" 1,116 luw which or-0ssc.to th.q n<:>nter 1i11U< of the ra:U­

roo.<'l in ;,. Nr;;-thei!ll.11t 8.ou.thm:,11<'1, d!raGtl-on at l'l-t1,tion 201 

plus 5:S.t., lmo)n\ ni;; thp Dofonnl> f·lru,·t; Col."por11,:\\lqn Una. 

\ 6. lm 8" ,;1U. U1w: ,shioll. QJt'OIJSE.i,, 'the e1.<ata1• :t1;n,;1 ot ·the i•a.ilwOl'!.-d 

in an £1;.Jt and l't:c&t dir~<:}t.i.Q-ll. ~·I; Sill~tfon :?01 phm 36 o,nd i.s 

known m.i; the ~gnqlio. Fe.trol(fQ!~ G0inp~y 11:ne • 

<-. 7 ~ A 12'" bd;:w Un@ whioh <H'01,11ti',JS 'cha e1,1n;ter )J;1;;,l' o:t' tha T~il~ 

rorad in @. Nqrth@st· Honth,q;$t d:bt~ctiw .. at Stt1.tlon BU plu11 

23, knomi aa t~~ '.!l.athl~e1,;,n Alkali Wo!i'.'ks ll'll,e-., · 

6. V.1n•ioua t;1Ud .,.,.mdcy ill.t.,r-p4a:n:t, pipe cormee.tion11 between 

tho !lutadiona Plan;b• ti.!1d ·tlw Ji':ls◊nts1ni;, The l,),na. :Rub'il0T 

OO!ll..i:tru:J.Y Pl£.;it whioh c,,1.'0i;21~M tho Y.i!i.:Uro.:ul between stttt.ion: 

2:20 plus 00 e.1w ;mr, pl.u,i 3Z. 

\l. A d.(?.;ht-:>£~zy.;,.y for telapb,me JJ;ooa whhh ontnl'.' l!ctid. milT'.s.y 

i~J.gh:~-of~way at $1.:,diion 4 plus 60 and t.lt0nt1-nu,i$ on 1t!U.d 

rlr,ht-of-'l<ll!.Y to t}w and ,;,.r 'Gh@ re.Ura.a.a nt "~t~'vlon 2!Hl pl\ltl! 

3Z.,, '.nte i;.p,id t@lep1t(H1$ linlli oen'l;<l;;l,'l .fr<.1'll'I M ~ ~6 t'eitt 

to ilh<? m-1a-t or- Riglrl; of 1•£1.ilway een-i'i~k Hoo a.n-d is operated 

J;iy Rot.rlihqir.u .Bl'lll i'<iilephene and !ele~l"a)?h Corr.pSJ'ly. 

10. A t:r"'1lllmin~3.on. Una r-igh.t~or-~y a.J,on.::; ·tlim le-rt Soilt~ut 
i;;i.de qf tl),tl rt'.U'l!lll.,Y.J {§a.id pow0r lbv.; beyip;S loou:t,;id w-1:t}l th(ll 

oe~'i>el' tnn11.m.t.-s.a1.on _rn,l<'lf:! 1';!.79.m t.'1nrtf (40) to ti£~- {60) 
feet ti:, 1;h!il 1.o£t or :railroad atn1:i:,ar J.in."'J said iwan11m.111:,:l.t;,n 

H-m, entot•I! ~aid n;.ilw;;.y r-ight .. of-wo.y &.t St\\\tlon o.:, p1ti.s 

81 and continue1:1 ◊ll li!ll-).•l righ';;-ot· .. ffll;.y -oo fl'\:.atl-~,:µ 256 phm 

152 at- tho eud <'>f llr,i,.id i-aHV1,a;'!" li~'ll. TM.a tr~am:ta~iofi 

.li.l'.W t':l.ght~o+-w?.y is for i)~f1tn!io !?J:ant Gorpu-;•.,,;tion 1~e-r 

lhm- W·broen CiM,011 1.¾~rwt.ce lhfininii; Oompi:.ny s.1:1!1 the 

D-0.feusia Plant Corfm:"'-tion J;l.'-.af;W,.iai\llll P:,.en·t. 



86

Wl'ffl'BDSBE t 

opero;\;io~ ·ot aaid tJ'l.\.qng<i) and l.w,s ru;'Qil.bllshod. l\Hrl.(\ t~i,.ok@..ge 

vdthin th<» i"i\.i.i,ohin;,; lilllit6 oi' a UQ;W at.ation ~.!!Wd. ttiHrt J~ 

m1u.rle,-;1 h(!.& 01,~b,t:ianed line h.;,1.\ll nvw11 i':ro.lll; this J;j.!)"< ati,.tie~ 

whilfh. ll.l'u the 11an;.;; •llli ,°tho l:l.ll~ hR~l ri;,tea to e.nci. frnm Lake 

the ou:,to:w.acy mlllw.o:r nf·l,er obtain.tug ·1.;Jw N<ltd.,:'1,<d i;.igp!'ovals a.1;1d 

d1.\'l;ho:ri,mtimx from the g.ovo:r,alll"'lntal e.g.moies ci.mo:~;ro.sd and the 

~L~ 

/ ~-~,J~"+ 



87

STATE OF LOUISllUA 

PARISH OF ORLEANS 

On -thl~ 21st day o£ __ M_a,..Y _____ I.9il,-'/b before me, a Notary 

Public in and f'or the said State and Parish, perso~lly appeared Cannon 

D. Cla:rk, who being duly awo:rn. acknowledges that he is the Deputy Regional 

Director. Qf'fice of Heal Property Disposal, Yra:r [',.cg~ts Ad:minia~tion. 

and that pttrsue:n.t to a Dele-ge.tion of Authol'ity of the War .il.Bse-ts Adminis.­

trator exeo~>ted on November 28, 1946, and tha provisio.ns of the Surplus 

Property Act of 1944-. as. am$:nded~ he bas be-en duly decs:!.gnated,. aufihorized, 

and empowered by the War Assets Admiltlsti"ator to exem~te the within 

instrumen:'c on behalf of said Atlministrat or,; he furth<er a.'Cknowledges the.t 

he exeouted too said instrU!lW:o:t in bsJ:,..alf of and as and for the wluntary 

aot ruid deed of said Admini-1rtrator_. al.l-'cd.ng in llehalf of the United Ste:tes 

of America and the Re~m;truothm Finanoe .Corporati,;)111 and that he executed 

the same in the ~pi!.oity therein stated and for the purposes and oonsidera• 

tions therein expr~ssed. 

Given 1.'u:lder my hand e.nd seal this 21st day of May l94?. ------

STATE OF' L0lJISIANA 

PARTilR 0-,F ORL8-!\N8 

B.efore me .. the undersigned Notary Public :in and for the said State 

end Parish, p,:,raone.lly o=e and appeared Ro Vl• Barnes 'ffll.O deela,i:-ed 1!-lld 

instrUlllent for and on beh(ll.lf of the TEXAS Ail'D NID'i PlHEI, WS PcAILR0AD C-OMP1\.Ifi-, 

a Te:ims corporation" i:u his oapaoity as Vioe );'resident of said oorporatio11., 

being duly authorized_. as the free a.ct and deed ot said oorpora:1:,ion-.-

Given_ under ~ hand and seal this 2lsta:ay of __ M_a_Y_._ ___ 194'7, 

0 15 -
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STA:i]'i: OF LOUISIA.Nl;. 

PA..1USH OF ORLRI\.NS 

Be:f'ore me, the under-signed tTot9J1, Public in and for the said 

Sta,'i;e and- Parish~ personally orune and appeared w. ». Bur-oh, who 

q.eclared and e.oknowledged ';;hat he signed,. executed. and dellverod the 

foregoing instrumsmt for and on behalf' of THE ~NSA$ CI'.l'Y SOlJTHBRN 

Agent of said oorpora.tion, being duly authorb;ed, as the free a-ct and 

deed of said corporation. 

Given tUJ.der my hand and seal thl.a 21st day of __ M_a ... Y ____ 194'7, 

dei'Mf.)d nnd c.<i,nJzell~,;\. 111,ra affixed -1:,o th~ O.l'ig1;rn,l ooun,teri:mrl h®"eof 

filml for rooQr,u in the Office of ·l;be Clerk of Oou:rt and Ex-Officio 

- 16 -
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CERTIFICA,:E OF /f!:,l•i'.ff;'<'JiN'J? SECRE'.l'A.RY 
REAL PRO?ER,;Y REVIEW 130ARD 
WAR ASSE'.i:S ADl-iUJISiRA'.i:ION 

I, the undersigned -~~~t,,-.,,,q~.~P~s~r-ii~.------------­

/!.1.',,&St1&i~a1r'l&1:&H.!tH'~;..---Secretary, Real Property R·eview :Board, War Assets 

Administration, in my official capacity as such !1,siai;:a::,'.; 

Secretar;,r, and duly author.ized in the DELEGATION OF AT.T'.i:HORiiY INCIDE1JT 

'.1:0 '.!.'HE CARE, HA.1lDLING AlID CONVEYAlifCllTG dated November 22, 1946, to 

make the following certification, do hereby certify: 

1. That is the 

authorized and acting in such capacity at the time of the execution of 

the attached instrument. 

2. That the at·tachea. DELEGATIOF OF AUl'HORiiY DrCIDllll,T:l! fO iHE 

C.ARE, HA}IDLI!JG AlID CONVJJYAlJCING is a true and correct copy of the 

original of said DESEGATION OF AU'1HORI'.i'.Y, dated lJovember 22, 1946. 

Given under my hand this 21st day of~. 194.1._. 

~ Seoret~y 
Real Property Review :Board 

War Assets Administration 
Cl 
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~ ASSw.l!S ADMI!TISffi.TIOi!l' 

(NOTICE) 

lliil!.EGA.n<m Oli' AUTHORITY NO. 

DELEGM!ION OF AU'rHORITY INCIDET TO TEE CA.mil, Ht.NDLING, AND CONVEIA.NCING 

!rD.e Deputy Administrator, Office of Real Property Diepoaa.l, each Assistant 

Deputy Administrator, Office of Real Property Dispo~l. War Aesets Administra.ti on, the 

Zone Administrator and Zone Director, Office of Real·Property Disposal, in ea.ch and every 

War Assets Administration Zonr vffice, and the Regional Director and Deputy Regional Di ... 

rector for.Real Property Disposal. in each and every War Assets Administration Regional 

Office, excepting the Fort Worth Regional Office, are hereby authorized, individually (l) 

to execute, acknowledge and deliver any deed, lease, permit, contract, receipt, bill of 

sale, or other instr-tll!le~ts in writing in connect1on with the care, handling and disposal 

of surplus real property, or personal property assigned for disposition with real property, 

located wit!lin the United States, its territories and possessions, (2) to accept any notes, 

bonds, mortgs,ges. deeds of trust or other seCUJ."ity instruments ta.ken as consideration in 

whole or :ln part for the dieposition of such surplus real or personal property. and to do 

all acts necessary or proper to release and discharge any such instrument or any lien 

created by such inst=ent or otherwise created, e.nd (3) to do or perform any other act 

nece5sary to effect the transfer of title to any such surplus real or personal property 

located as above provided; all pursuant to the provisions of the Surplus Property Act of 

1944, 58 Stat. 765 {50 U.S.Ce App. S1.JPP• 1611), as amended by Public Law 181, 79th Con~ 

gress; hecu.tive Order 9689 (ll F~. 1265); Surplus Property Administration Regulation No. 

1, as amended (10 F.R. 14064; ll F.R. 2602; 11 ll'.R. 3035); and Surplus Property Adminie­

tr~tion General Amendment of January 5, 1946 (11 F.R. 408). 

R. G. Rhett, the Secretary, and J. G. Ford, the Assistant Secretary, of the 

Real Property Review Eoard, War Assets Administration, are hereby authorized, individually, 

to certify true copies of this Delegation and provide such further certification as '/1J!!l,y 

be necessary to effectuate the intent of this Delegation in form for recording in any 

jurisdiction, as may be required. 

!fillis Delegation shall be effective as of the opening of business on November 

23, 1946. 

!'l!bis authority confirm, such authorities previously granted. u:a.der dates of' 

Ma;,· 17, 1946; May 29, 1946; July 30, 1946; September 16, 1946 and October 31, 1946, as 

de not conflict with the provisions of this delegation. 

November 22, 1946 
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Rmi30L.UTION ADOPTED A'f RE~I.R l!lEJl:'J;Il:'fG OF 'l'HE 
BQ,AftD OF DIREO'l'QRS O:lr '):ms ANP mW O'R!,EANS 
1:lAILB.OAD 00!4!? AfIT • lli!Y:f:.D AT HOUSTON, 'fFJXJ\.$- OM 

]llAY lZ, 1947. 

On motton duly made and se$ondedJ the i'ol.lowing reso11:1.­

tion was wianimoualy adopted; 

WIDJJR.E.I\Si the Oh&ir.man has advisel.'.l of' completion of 

all details 1n oo.nneotion with the contemplated pU2'chase by thi$ 

Gompany, jointly with The Kansas City Southern na.11way Oom._pat1.y, 

i'l"Olll Unit.ad states o:r AmeJ?:1.ca and Reconstruction Finance Corporation, 

of the apur line o;f tra<:il1Zr together with certain interchange and 

storage tracks, incUuding i;;IU!nout connaotions> all ot said trackag<;1 

aggr1;1gating a total langtJJ. ot appro:r..iniately 6.42 wiles, together 

with rights-of .. way, fre.nchises, licenses and perm ts in oonneotion. 

the:rewithJ looa~d in Oaloasieu Parish, Louisiana, mo:t.•e partioul,u•ly 

des()ribed as :follows: 

Main industrial lead trao~. Elxteµ.d1r1g approzj.mat~ly 
4,83 lJ4le.s in. a genera:l. south1:1z-lY arid s®thwesterly 
flireot-:ton begitl.nilig at a point of oonnee1l:l.on. with 
Kansa$ Oity Southern ~ailway J"~e~ium Pl.ant traok 
at; engine$~.station OflOO, said point being near , 
no~the.ast oornel'' of southeaat quaryer of' Se9:J:;ion 33 • 
Township 9 f3outh, :Range 9 W~st ih Oaloaaieu Parish. 
Louia:i,a,p.a~ €!X<Jept that first f!OO feet of tra9k ow.ilE:l.d 
bf K~O.s. BaUway i.s not innluded;. and en<l.:tng at 
enginEit;1r station 2;1+,te; at ·north lin~ ot' .iflu.bl:\.(! 
Highway l.6oatad a.long eol.ltb. line or Sc;iotion l.$, 
Township 10 · Southt Range 9 We.st in 9E4oa¢j,en Parish$ 
;Louisianl:l.; two storage· t:rmoks, 2.,996.;i :te1;1t and . · 
i,627~8 teat iri. length.;- l.ooated near 1'.loin.t of' b.e ... 
ginning of main lead at plaoa oornmonJ.y·k.nown as 
nRose.'!:l.lu:t'f' YardY!; pne storage traok~ 1,s74.,4 feet 
j,n len.gtht Ma:t> end of ma:i.n lead; t~rn.out oonneot:l.ons 
for thre!3 traekst a.Ppr<ix:\,:mating a t-0tal of 727 feet 
of tl;"aok • di Vl"IJ?ging from' said main lead track aud 
for two tracks~ appra~ting a tote~ of 4Q7 f'~et of 
t;i.-acic,. diverging tro.m sto:in1,g(ll track, all sit11ated. .. 

within said. S.eotio.n JJ!, and ly:l,.ng within main lead 
right-Qf'--viay of n:o:rmal wi~th of 50, ;Niet each side o:E 
oente;i.- line of' main )~~4- traok; ffraina:ge stru~tUl.'es 
under trackage arid tT/$aQs., consisting ot various . 
di~ater oonor~te pipes. bo~ ot)l~erts~ timber t~estl­
:i:ng end ste~l girdl:31' span; high'l/1ay orossi.ng signs, 
p;i?ivate road orossing and public road ~rossing 
improv~mallts; and otl1cr improvements o:t: any m:J;u;re 
:pa:rtaini.ng to oonstruotf◊n or operation o-:r a;I.l 

traokage d~sotibad; total mileage ot t~okage 
<J,Eisor:1.l:lEid he.:i.•e:tn abo'.\Te e.in.oun.:ting .. to 4.,788 · 1,rff .m/il.in 
lead traoJi; Ellld 1,.6~5 milGS of othar t:rMkt it 'being 
und.e:t>stood that turnout oonneotiQn to so-ea11ed · 
Maplewood. indu1:1tn spur ;ts not inolu.-o.ed in traoll;age 

involved.. ill 1:istation,an. he-rain re1'errad to are · 
clelinea.ted on a plat of 1:/lll.'Vey pr.apa:recl by· F. Shutts 1 

Sons, o.ated June 7 8 l94J, revised, March 22, 1946,. and 
~pril 22, 1946., . . 
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HOW~ TIIEmlFORE, BE IT RJ.iJSOLVED, That this Oompany eomplete 

'the Dllrohase of said property for the'prioe and sum of Two Hundred 

Fi:t'ty Thousa~d and no/lOO ($250,tooo~oo) Dollars oash, to be paid 

jointly by it a.nd 11.'he :mansas City Southern Rail.way Clompany; in the 

p:t>oport.iQnS of' one-halt ea.oh+ 

BE I']) ]'UR'l'H];R RESOLtrED, That E. A. Crai't:1 Executive Vice.,. 

Pra-siden·t:.- and. R. w, Bal.'1t.u:1~ V'ioe President11 be and ea-oh of them :i.s 

herebs1 authoriZed and empowered to exeoute; on behalf' of this 
• C 

001.n;pa,n.y, the neQassary deed c-ontaini:Ug f,m.oh. sti:pul.ati◊ns, te11m.s · and 

eon(l.ittons as in his diaoretion he may desm •:t'it and p:ro_per, to ex~­

oute 1;1D.y. and all other instru.i11ents', and to do e.n.y and all other 

things whatsoever ,which he may consider neoessary to ca:rry out the 

_pur-pose'a of' this, re sol.U,tion. 

Ii G-. B. RerbeTt, hereby certH'y that. I. an1· Se-0retar:i7 of 
the Te:x:as rutd, New Orleans rfo.i;Lroad. Oompany, that a. :i:'qgula;i;, me at,ing 
of the Board ot Dixe-qtors of said Oompany was hal.d at Erou$tc;>n 1 · 

Texas on May l2th1 .191;,7; that said ru.ee'.{;ilig was duly cal.led. E,Uld 
held pursuant to. all· lega1 l''equir$llerits, aµd that· a $Ut't:ieient 
µumber ot DiraotQ:rs "Y1e1;e present to· (}onsti t\it,e a qu6:eWil; . that 
said. meeting was dul~' lti;ild. · in. all respects, a.a pJ:ovided ;to~ under' 
the By ... Laws . of: the Gonmany, an<l, that the i'oregoing is : a true and 
complete copy of the :resolution unanilil.OUsly adopted a.t sa:l,d m.$eting. 

Dated at· Houston~ Texas~ this / 4 t£ day of May, 
l.947. 

. ·. ~~.·~:it-. 
• .' ?/,1/ ¾,........,.,,,,_e_C 
•setlratai;/C/2 · _....,._) 

Texas and New O:i;l.eans 'nail.;:r.•oa.el Oorir_pan.y 
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AJfHUAL MEETHTG 
'.KAWgM cnx 
KAHBJU3 C r:rx i 

On mot1:l.on duly m&d0 and r;Eioonded, the following 

reso1trt1on was tlX1anir,10n1:,ly ado.pted.~ 

lino of t:i.'acl:~ to£;10tl:mt' vd:th (lortain. interchang<:1 an(l .:d;o1'age 

t:raclrn, including tn:r.nou.t com1c11:i-t;:.tons, all of said t:,~acl\:ag<2 

~;Iain indust~c:L~11 lead tx,a.ck exi;endin.g app27orimat;ol;y 
4.83 miles in a gt'il1112ral sonther1J ana southwestorl~T 
cu:r,ectio:n beg:Ln.n:ll,g r,:t po:1.rit of eonn.eot:lcm. rrith 
ICan.B(J.B City t~ou3;11er1.1 ft_ai1v1e,:v· J,iagnesiu.rn Plant t~t;8.ck: 
a.tr en.gineer EdJ@ .. .!G:i.o:a 0/00 $ said. poird~ b0:l.11g uu:u;tr 
nor.tl1e.•a.;rl; (;orn.er of 801.rGl10f.:~st q11a1;ter of 81;1otio:n 33 7 
TcnTnf1;}1j_p 9 8011~i;11., Rr1J1.g0 9 \'lest in Oalcasiet:t Pc;;:r·ish 1 
Louir:;ic1.11a,., e:Kc(-)pt; tb.at i\lrst 200 f"EH::t of' ~t:raclc ov:,-:t:icfi 
b;:l I'CoGDS~ Ba.il,1EQl ts 11ot :Ln .. clu.dod~t t).nd e,n.cttnf; at 
0.ngineez· stat:lon 254/05 t\t north 1:Lm:i of Pv.b1:l.c H::trJ1-
way loc.o.too, along eon',:;h li:M of Section 18r Tm,-:nsh:l.p 
10 f3ou.tl1~ Rarlf;e 9 West 117. Calcas:le11 Paris-Jis. Lonisd .. a:n,;,,; 
tuo sl;orage trHcl,B~ 2,99[1.fi .fee;t and 2,627~8 :feet iu 
length, loco:l:;ed nen,: JJOint of' hoginnillg of' 1110.in 1ead 
a.t plano oom.ri1only' 1mown ,rn t1rtos,Bblv.ff Ya;edn; Oll(" 
stoJ:age ti•ack, 1,874e,4-- 1\3o~c in long"Gl1~ nea---r o:od of 
n1a:t11 1Ge.c1? ttU?D.01rt; con11.eet1.on.s fox· th . .r·~~0 ·Graol~e, 
ti._ppr'o?i--::tm.:~•Gin.g a, ·t;ote.1 of 72'? f\lt3t of ·t1;1ack, di"tt01?g:Ln8 
f1.,or1 st:~i{i main. leaO. t:fack and :foz. ·t;v10 t;:ro.ckt:i 2 
app1l0:r;:::l.r1ta.t:t:ng a tot,ftl of ~4-0? :£\;:et of 'bJ?nc1~:, d:L\re1~g:Ln.g 
fx·om stm:G,go track~ B.11 situ,itec1. wi tl1..'l~1 su:Ld S0ct:Lot1 
18, o.t\d lying within ma.in ].;30,z't right of -rmy of no:rmal 
u:l.cJ.th oi' 50 fecrt oach ~;;lde of cmn.te:r line Qi" ma::tn 
1ead t:r.~ac1r; drainn.go s'G1?11c'Gu.J?e.s 11nd.er ·t:racl1.:B.gG arid 
1~oeilf?.r-, cons1fi·ti-11g O:e ~./ar:iouti c.l.iox1t::'G0:i." ooncrGt0 plpe.rn ~ 
bo:K c::n:t-itEJJ?te '.} ·G:lr,11J'03; t1.1 os·Gl:LiJ.g fil~td. et;.st➔ l gi·rder 
ltlgh\11cfJ/ c;:ossin.g s1"gr1s ~i pri V.£1.-t0 :coa.d c)?oss1J.1.g 
9v,bltc roc-.:c1 c1:osnins: ir.1..!)roverm3J1t.s; o.:nd oth.01~ :tn1pl'"OVC-::r-~ 
norriJ s o~f a!'1? natu.:1:,8 pB:-te\'Gs.ird tic; to c~o11.:::--t:ru.<r~io.n 01: 
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operation oi' all t:eackage described.; total 
mileage of traclrn.ge desc:db0d he1'H:lJ1a1)ove 
amounting to 4.78B of main load track and 
1~635 rn:1.1es of o"t.h01° track, :i:t hsiing ux1.do1°­
stood the.t turnout connE.iction to so-called 
Maplewood :lndtwtry spur ;1.s not included. ln 
t:raclra.ge involved. All nstations 11 h.Brein 
:ref-e1•1°ed ·~o a1°e de11noe:ted. on a plat of su:rve;ir 
prepared b;v fr. f:ihu.tts I Sons 1 dated ,Juno 71 l9t~.3. 
:R'evised No.:rch 22J 1946, 1;.,.nd April 22, 194o~ ' 

HOW, '.CllETIEFOJIB, BE IT J:U.i;BOLVED, '.l:hat this Company 

does l101°eby rui;jj:y a11d confirm. ·~he purchase of :_;1;i,id proper·t:r 

which was made i'ur the pri.oe o.ud sm11 of Two Htmd:r<:,d Fif•tr 

nwnsand. and No/100 (4)25'() 9000.00) Dollm:s cal3hp paid jointly 

by it and Text:>,S 5: New Orlef,.ns Ra:llr oacl Compo.n;v ~ in the 

proportions of' one half eaeh. 

BE IT l?UR'.rJI8li 11Et101VED 9 '.Chat the authority· and 

pow0r of Yr. D. Bu:roh~ Gener,\l J\.gerr'0, in executing this de,'?d 

on behalf of this Company, and in ez~ecmting any and all 

other insb~uments 1 iu1.d doing all othe:r ·things whatsoever as 

I~ (¼o I1~ BACOJ:T, l1e111 oby oe1"'·t;,tfy that I tffil .&sBlcri;ant~ 
8Hm'otm:J of '."t'he Kansas Ciii;y- So·,_1.t;I1e:m Hi;tiluay Compa:ny; tho:t 
the regnla:i:· ammal meeting oi' the Boa:r·d of Directors of :c•uic1 
Company was held at Kansa'.; G:l.t/, his~:om:i, on I:Ie;g.?.?;; 1947; 
that sa:td r;met:Ln~ imf.' c~uly caned a.1:d. he}c1 pu:-susi.isrt ·,:;1? ul~ 
leg<;1J. :requ11·e111en:r;0, anct thnt, a su.f:,;J .. c;1.em,, nrn111)e:i.1"'of D:l.rec·GoJ:c-l 
were p:r.'e1oen-t to c:onstitu:i.;f~ o. qum~um; that· sa:Ld meet:tne was 
dl1ly held :i.n s.11 :t'esp•-c;cts 7 as pvovich,d for under the By .. L&.ws 
of' tho Co111pa1w 11 ·e,.nd that ·che for.:,goin.g is 1.3. bm.e 0.nc'i corn;::(tete 
copy of the ,:-,;;solution Dxrnnil'l.onsly ad()pted at said neetJ_ng. 

DD:ted e.t; Kan.sas Gi ty 1 KLssom?i~ tru,:i ~:7th day oj~ 
?,fay~ 194'7. 
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I. Introduction 
 

I am Dr. Kevin Neels, an expert in regulatory economics, and in particular, Surface 

Transportation Board (“STB”) regulation of rail markets.  At the Brattle Group, I directed the 

firm’s transportation consulting practice.  I have more than 40 years of experience providing 

economic analysis, research, and consulting to a wide range of clients.  These clients have 

included federal, state, and local transportation agencies, as well as firms in the postal, trucking, 

railroad, airline, and auto and aircraft manufacturing industries.  My work has frequently 

addressed issues relating to competition, regulatory policy, and the proper relationship between 

the public and private sectors.  I have previously submitted testimony before many different 

regulatory bodies, including the STB.  I have also testified in international arbitrations, and state 

and federal courts.  I submitted a Verified Statement in this proceeding, as part of KCS’s 

Opening Statement and Evidence on Compensation, Concerning BNSF’s Use of the Rosebluff 

Lead (“KCS Opening on Compensation”), on January 26, 2021, as corrected on March 5, 2021 

(“Neels Opening VS”), and previously provided testimony in this proceeding in both 2015 (in 

collaboration with Dr. Robert Reynolds) and 2018.  A copy of my resume is included in 

Appendix _. 

In my opening statement, I provided an overview of the SSW Compensation 

Methodology, Discussed Approaches to Valuation, Calculated SSW Compensation using the 

Capitalized Earnings approach (“CE Approach”), and explained that given the circumstances 

present at Lake Charles, I did not believe that SSW Compensation alone would adequately 

compensate KCS for BNSF providing direct access over the Rosebluff Lead. 
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II. What I’ve Been Asked to Testify About 
 

I have been asked by counsel to analyze and provide comments on testimony provided by 

Mr. Michael R. Baranowksi (“Baranowski Opening VS”), and Mr. Brent Pitts (“Pitts Opening 

VS”) which was included in BNSF’s Opening Statement and Evidence on Compensation, on 

BNSF’s flawed application of RCNLD and BNSF’s position on compensation generally 

(“BNSF-144”). 

III. BNSF’s Application of RCNLD Is Not Fundamentally Sound 
 

1. Mr. Baranowski’s opinions regarding BNSF’s use of Rosebluff Lead property rights 

are based on a misunderstanding and/or misrepresentation of the nature of the 

property rights held by UP and KCS. 

 

Mr. Baranowski asserts in his verified statement that BNSF is merely “subletting UP’s 

property rights,”1 and that in doing so its operations on the Rosebluff Lead “do not impact the 

exercise of KCS’s property rights.” See Baranowski Opening VS at 15. Mr. Baranowski asserts 

further that “BNSF is not using any of the property rights2 possessed by KCS under its partial 

ownership of the trackage, and accordingly KCS is due no interest rental compensation.”  Id.  

Mr. Baranowski justifies his assertions primarily by citing the fact that the Board’s ruling 

granting BNSF direct access to the Rosebluff Lead specifies that BNSF will be allowed access to 

the Rosebluff Yard only during UP’s 12-hour operating window.  Mr. Baranowski emphasizes 

1  Mr. Baranowski’s “sublet” analogy fails even at first glance to fit the facts of BNSF’s situation.  In an 

actual sublet situation the tenant moves out, and the subtenant moves in to replace him.  The situation on 

the Rosebluff Lead, in contrast, is one in which the so-called subtenant is moving in with the owners. 

2  Clearly, Mr. Baranowski is incorrect.  The Joint Facilities Agreements does not divide "property rights".  

Rather, it divides work.  As stated in Article I.C. the parties, "desire...to change the method of performing 

switching service and maintenance" (last recital) and "It is the intent of this agreement that the 
performance of switching within the territory described hereinabove shall be divided between the parties 

as equitably as possible consistent with efficiency...” See Exhibit A, Joint Facilities Agreement. 
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that “[n]ot only would there be no KCS trains operating in the Rosebluff Yard during times when 

BNSF may exercise its trackage rights, but under the protocols of joint operations established by 

the 1981 Agreement, there would be no KCS trains operating on any of the Rosebluff Lead 

trackage where BNSF’s trains may be operating.”  Id. at 14.  In his statement, Mr. Baranowski 

discusses the KCS and UP ownership rights relating to the Rosebluff Lead as though they relate 

to two separate facilities in separate locations.  Moreover, Mr. Baranowski’s arguments also 

overlook the fact that in December 2020, BNSF petitioned to keep the four-hour operating 

window flexible, as future shippers BNSF elects to serve may dictate different operating 

parameters.3 

Mr. Baranowski’s “sublet” analogy fails in several ways to fit the facts of the situation on 

the Rosebluff Lead.  In a typical sublet situation, the tenant moves out and the subtenant moves 

in.  In the case of the Rosebluff Lead, however, the supposed subtenant is moving in with the 

tenant and his co-tenant.  BNSF, the sub-tenant, does not intend to bear the same financial 

responsibilities as the other two and believes moreover it should also have the right to order its 

“roommates” out of the unit for four hours every day.   

Mr. Baranowski’s arguments on this point ignore several important realities about the 

Rosebluff Lead and the status of KCS and UP’s joint ownership.  He discusses the operating 

procedures agreed to by the Rosebluff Lead’s co-owners as though they were fixed and 

immutable, ignoring the fact that the Rosebluff Lead’s co-owners are free to change these 

3  See BNSF’s Petition to Establish Conditions of Use, dated December 18, 2020.  At pages 9-10, BNSF 
acknowledges the possibility that BNSF would require more time than its daily four-hour window, and 

requests that the terms of use should be based on “flexibility by all parties.” 
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arrangements any time they wish, and have done so in the past.4  Moreover, per Article I,E. of 

the Joint Facility Agreement, either carrier may operate a “solid over-the-road unit train” into the 

zone operated by the other.  Mr. Baranowski also implicitly assumes that the co-owners of the 

Rosebluff Lead rigidly and perfectly adhere to the agreed-upon operating procedures, and hence 

that a situation never arises in which either UP or KCS fails to clear the Rosebluff Lead 

completely by the end of its designated operating window.  I am informed, however, that Mr. 

Baranowski’s assumption is incorrect, and that such spillovers occur with some regularity.  Also, 

as the current operator of Zone 1, KCS is charged by Article II.A of the Joint Facilities 

Agreement with maintaining track in Rosebluff Yard and in Zone 1 and often needs, for safety 

reasons, to do so in daylight hours, which is during UP’s Rosebluff Yard operating window.5 

More significantly, Mr. Baranowski ignores the fact that users of the Rosebluff Lead – 

regardless of which 12-hour window they may be using – can access and bid for the business of 

any customer located on the Rosebluff Lead.  Thus, in gaining access to the Rosebluff Lead 

BNSF inevitably positions itself as a competitor to both UP and KCS.  Business that BNSF wins 

as a result of its presence on the Rosebluff Lead is business that would, absent BNSF, have gone 

either to UP or to KCS. 

4  Originally, the 1948 operating agreement divided the operational responsibility for the tracks into two-year 

blocks – KCS served for 2 years, then T&NO would serve for 2 years.   The 1981 agreement, noting that 

the Rosebluff Lead had been “deeded to The Kansas City Southern Railway Company and the said Texas 

and New Orleans Railroad Company” (pages 1-2) divided the operational responsibility a different way, 

into zones.  Originally the companies alternated which served what zone, but shippers complained, so in 

1999 they agreed to pause in alternating zones.  At no time did the companies divide their joint undivided 

interests. See also UP Reply to BNSF’s Petition to Establish Conditions of Use and Compensation (Filed 

June 25, 2018) (describing the establishment of the two zones). 

5  Baranowski’s argument also ignores the fact that BNSF in December of 2020 filed a petition seeking 

access to all customers on the Lead, without presenting or seeking approval for operating plans for serving 
those customers.  Thus the ultimate degree to which BNSF will intrude on the KCS operating window has 

not been established. 

100



From an economic point of view, Mr. Baranowski ignores the well-established principle 

that the general effect of adding a competitor to a market will be to lower prices in that market 

and reduce the amount of business that the pre-existing incumbents can expect to win.  Professor 

Carey emphasized this point in her Verified Statement (“Carey Opening VS”) submitted as a part 

of the KCS Opening on Compensation: 

An additional competitor in the market creates heightened competitive market 

forces that exert downward pressure on rates and revenues from the business 

efforts to bid and negotiated to expand customer volumes.6 

The Joint Facility Agreement between UP and KCS explicitly recognized this fact and 

contained a provision that prohibited either party from granting access to a new entrant without 

the consent of the other.7  For these reasons and others contained in the Verified Statement of 

Mr. Julius Paul Maurin, IV, Esquire, Real Estate Field Manager for The Kansas City Southern 

Railway Company, Mr. Baranowski’s denials that BNSF is infringing in any way on the property 

rights of KCS, or that KCS is not entitled to compensation for any such infringement are simply 

invalid. 

2. The RCNLD-based SSW Compensation calculation presented by BNSF significantly 

understates the trackage fee that BNSF should pay to KCS.   

RCNLD significantly understates the rental component of SSW Compensation because it 

fails to account in any way for the traffic and revenue potential of the shippers to which the 

Rosebluff Lead provides access.  As stated in my opening statement, the value of the Rosebluff 

Lead lies in the access it provides to a large set of rail shippers.  See Neels Opening VS at 8.  

6  See Carey Opening VS at 25. 

7  See Joint Facility Agreement, Section 19 which states that the “parties agree neither shall sell, lease or 
transfer its interest in the jointly owned tracks, or any part thereof, without advance written approval by 

the other party.” 
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Application of RCNLD ignores the true sources of the Rosebluff Lead’s value by focusing solely 

on the cost of the facilities that make up the Rosebluff Lead.  Those costs do not measure this 

value.  That this is so can be demonstrated by a simple thought experiment.  Consider the 

construction of an otherwise identical set of facilities in a location without shippers.  Such an 

exercise would yield a set of facilities with identical replacement costs.  However, that facility 

would be functionally worthless because it would lack an established customer base.  That this is 

so proves the unreliability in this context of the RCNLD approach advocated by BNSF. 

In contrast, the CE Approach accounts at least to some degree for the traffic and revenues 

generated by the Rosebluff Lead.  My CE Approach calculation starts with the revenue and 

contribution generated for the Rosebluff Lead’s owners by the shipments to and from customers 

located on that facility.  I then used STB-endorsed methods to isolate the portion of that revenue 

and contribution attributable, according to that accepted STB methodology, to the Rosebluff 

Lead, as opposed to other rail facilities used by that traffic.  Finally, I used well-accepted 

multiplier techniques to establish the Lead’s current market value.   Those multiplier techniques 

are based ultimately on the market values of KCS and UP.  As such they take into account 

several important but sometimes difficult to quantify considerations – among them, the extent to 

which these railroads are able to generate sufficient contribution to cover fixed costs, and the 

extent to which short–term fluctuations in market conditions should influence long-term asset 

values.  For all of these reasons I argued in my original statement and continue to believe that in 

this setting the CE Approach is the most appropriate of the approaches to establishing capital 

asset values that have been traditionally considered by the STB in setting SSW Compensation. 

That is not to say that I believe that my CE Approach calculation, along with the other 

components of SSW Compensation, is the most economically appropriate way of determining 
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the trackage fee that should be paid by BNSF for direct access to the Rosebluff Lead.  Because 

the earnings of the Rosebluff Lead’s owners -- KCS and UP -- have been adversely influenced 

by BNSF’s long-standing competitive presence on the Rosebluff Lead through reciprocal 

switching, even a CE Approach will understate the Lead’s true and full revenue potential, and 

thus also its value.  The value produced by my CE Approach is conceptually equivalent to what a 

third-party buyer might be willing to pay for the Rosebluff Lead if it were sold, still encumbered 

by BNSF’s existing right to access the Lead at below-market rates. As both I and Professor 

Carey discussed in our opening statements, the rental cost of capital assets produced by the CE 

Approach in this situation undervalues the Lead, because railroad rates to all Rosebluff Lead 

customers have been reduced by the competitive effects of BNSF’s presence on and use of the 

Rosebluff Lead.  

Moreover, although I have elected to use the STB’s ATC methodology to compute the 

revenue and contribution associated with the Rosebluff Lead, it is not clear in a setting such as 

this that the ATC methodology will produce economically meaningful results.  The ATC 

methodology was developed for use in an entirely different regulatory setting – namely, to 

simplify the process of computing the Stand-Alone Cost (“SAC”) of serving a movement whose 

rate was being challenged under the STB’s rate reasonableness procedures.  I understand that it 

has been used most often in situations in which a proposed Stand-Alone Railroad (“SARR”) 

includes some high-density line haul segments handling “crossover traffic.”  To my knowledge, 

it has far less often been applied in settings like that of the Rosebluff Lead, which originates and 

terminates large volumes of high-margin rail traffic.  Even though the Board has ruled that the 

ATC methodology provides a reliable way of allocating the revenue associated with origin-to-

destination movements to specific segments traversed by those movements, the ATC revenue 

103



allocation approach has the potential in an unusual case like this one to under-allocate revenues 

to the Rosebluff Lead.  

For all of these reasons, I continue to believe that Professor Carey’s market-based 

approach provides the most economically appropriate and reliable way of setting the trackage 

fees that should be paid by BNSF. 

3. Mr. Pitts’ land valuation fails to capture accurately the right-of-way value of the 

land underlying the Rosebluff Lead 

In the RCNLD calculation presented by BNSF, the value of the land upon which the 

Rosebluff Lead rests is based on a valuation carried out by Mr. Brent Pitts.  In presenting and 

explaining his valuation Mr. Pitts clearly states that in his opinion the highest and best use of the 

land underlying the Rosebluff Lead is as a rail corridor.  Specifically, he states that: 

“Demand is evidenced by the continued growth of surrounding markets and 

communities. The property’s use as a corridor and as an integral component of a 

rail network is considered to be economically viable. Demand beyond the current 

owner is considered likely to exist given the characteristics of the subject corridor. 

In view of the economic circumstances and the characteristics of the subject 

property, the highest and best use of the subject is for corridor purposes consistent 

with the historical and proposed use.”8 

In discussing this highest and best use Mr. Pitts identifies many categories of cost savings 

that can be achieved when land is purchased as an intact assembled right of way, rather than as a 

collection of otherwise unrelated parcels.  These categories include: 

• Dealing with a single owner 

• Savings in appraisal and legal costs 

• Corridor with clearly defined locations 

8  See Exhibit C, Verified Statement of Brent Pitts (“Pitts VS”), Included in BNSF-144, page 49. 
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• Elimination of delays as corridor is already in place 

• Avoidance of need for negotiations with public authorities for utility relocation or 

construction in easement areas 

• Avoiding disruption of established residential neighborhoods and business areas 

• Avoidance of the cost and disruption of temporary construction easement acquisitions 

• Avoidance of premium acquisition cost to avoid litigation and/or severance damages 

associated with acquiring corridors 

• Site clearance has largely been completed relative to the construction of a new corridor9 

The relevance of the categories of cost savings identified by Mr. Pitts becomes clear if 

one considers the practical difficulties and constraints that would have to be overcome by a party 

attempting to create a useable transportation corridor through a developed area through which no 

such corridor currently exists.  It will be extremely rare in such a setting to find a contiguous set 

of vacant land parcels suitable for use as a corridor.  Far more commonly, to create a useable 

corridor it will be necessary to acquire parcels already improved and developed for some other 

use.  The creator of the transportation corridor will not only have to pay a premium over and 

above the value of the desired land for these improvements but will also have to bear the costs of 

their demolition and removal.  Moreover, to be useable as a transportation corridor, the acquired 

parcels must form a contiguous and unbroken route.  For this reason, the creator of the 

transportation corridor will find it necessary to pay not just the typical price for land parcels in 

the general area with characteristics similar to those making up the planned corridor, but rather, 

whatever prices the owners of the specific parcels along the planned right of way happen to 

demand.  An owner of a parcel needed to complete a continuous and unbroken right of way who, 

9  Id. 
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for whatever idiosyncratic reason is uninterested in selling, might have to be offered a price well 

above market levels to overcome his unwillingness to sell. In addition, the creator of a 

transportation corridor always faces the possibility of having to pay premiums to hold-out 

owners who recognize and are determined to take advantage of the strategic value of their 

properties.   

Although Mr. Pitts acknowledges the relevance and potential importance of these factors, 

there is no evidence in his report that his valuation of the land underlying the Rosebluff Lead 

takes any of them into account.  He identifies six scattered, recently-sold parcels to use as 

comparables.10 All appear to be free of structures or other major improvements.11  They do not 

appear to be contiguous to each other, or the Rosebluff Lead.12  He makes small adjustments (1-6 

percent) to the amounts paid per square foot of land to account for differences in market 

conditions between the sales date for the parcel and the valuation date.13  He then calculates an 

unweighted average value per square foot across the six parcels and rounds this value to the 

nearest five cents.14  In applying the resulting land value per square foot to the land underlying 

the Rosebluff Lead, Mr. Pitts makes two further downward adjustments.  In those instances 

where the presence of the Lead relies on easements rather than outright ownership, Mr. Pitts 

10  See Pitts VS at 54. 

11  Id. at 55-60. 

12  Id. at 54. 

13  Id. at 61. 

14  Id. at 62. 
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reduces the land value per square foot by 10 percent.15 He reduces the land price per square foot 

by 80 percent for certain segments that he characterizes as having “limited utility.”16  

Mr. Pitt’s treatment of these “limited utility” areas illustrates clearly his complete failure 

to account for the corridor value of the Rosebluff Lead right of way.  One of his “limited utility” 

segments coincides with a point where the Rosebluff Lead crosses a roadway at grade.17  His 

argument for reducing the value of this piece of land is that it has “a significantly lower unit 

value that (sic) surrounding properties that are well-suited for development.”18  Viewed from a 

true corridor perspective, however, such segments are highly valuable; without them, major 

portions of the Rosebluff Lead would be cut off, and its corridor value substantially reduced. 

That is, all parts of the Rosebluff Lead corridor are necessary and essential to its use as a rail 

right-of-way.  The “replacement cost” of an existing asset is supposed to measure the costs that 

would have to be incurred if a party, starting from scratch, were to gather all of the necessary 

inputs and components and construct a new copy of that asset.  A party attempting to reproduce 

the Rosebluff Lead from scratch cannot realistically be assumed already to have a useable right 

of way at the beginning of this process.  Instead, that party would have to undergo the difficult 

task of assembling that right of way, and in the process would have to incur all of the extra costs 

that Mr. Pitts identifies, but does not factor into his analysis.  For this reason, Mr. Pitts’ land 

costs must be regarded as understating the true replacement costs of the land underlying the 

Rosebluff Lead. 

15  Id. 

16  Id. 

17  Id. at 63. 

18  Id. at 62.s. 
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Mr. Pitts’ valuation methods do not appear to be in conformity with the recommendations 

of other appraisal professionals regarding how to value a corridor.  A published article on 

corridor appraisal criticizes the simple “Across The Fence,” or ATF, methodology used by Mr. 

Pitts, advocating instead an “ATF x’s CF” approach. 19  In this approach, the appraisal process 

begins with an ATF valuation of the type of the type carried out by Mr. Pitts, but then goes on to 

multiply the result of this exercise by a “Corridor Factor,” which the article defines as “the ratio 

of the corridor sales price divided by its ATF, as of the date of sale.”20 The article notes that 

“Most corridor sales support a CF between 1.1 and 2.0.”  It also states that “sales for freight rail 

corridors tend to support 1.1 to 1.2,”21 which would imply that Mr. Pitt's valuation very likely 

understates the value of the Rosebluff Lead corridor by a significant amount.  Situations can 

arise in which the CF falls below 1.0, but the article states that when this occurs it is a sign that” 

the highest and best use may not be for corridor purposes,”22 a condition that the Rosebluff Lead 

clearly does not meet.23 

Mr. Pitts clearly failed to follows this recommended approach to corridor valuation, 

omitting the final step which, given the circumstances of the Rosebluff Lead, have been expected 

to raise his valuation, perhaps substantially. 

19  “Evolution of Corridor Appraising,” Charles E. Seymour, CRE, MAI, Right of Way Magazine, May/June 

2002. 

20  Id. at 16. 

21  Id. at 17. 

22  Id. at 17. 

23  Mr. Pitts states clearly his opinion that the highest and best use of the land upon which the Lead rests is as 
a corridor.  In the cover letter attached to his report he states that “The entire length of the subject corridor 

is utilized as an active rail line. In my opinion, this use is the highest and best use of the property.” 
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The article also points out the potential errors associated with the price per square foot 

measure that drives Mr. Pitts' valuation.  It notes that “If a corridor is wide enough to perform its 

connecting function, its width and area are of little importance. So, when corridors sell in the 

marketplace, the usual yardsticks of comparison such as price per acre or price per square foot 

are not only meaningless but can also be misleading.”24  

Other authoritative publications echo the recommendations offered by the Seymour 

article.  No less a publication than the Dictionary of Real Estate Appraisal discusses the corridor 

factor, defining it as: 

 

…the ratio of the market value (or market price) of a corridor to the corridor’s 

across-the-fence value. Corridor factors are applied to reflect the benefit or 

advantage, if any, of the corridor having already been assembled. Typically used 

in the valuation of existing corridors and not the assembly of a new corridor. 

Sometimes called an enhancement factor or continuity factor.25 

 

A publication prepared by several leading appraisal organizations entitled Corridor 

Valuation: An Overview and New Alternatives26 discusses corridor factor in connection with the 

Corridor Valuation Method, or “CVM.”  It describes CVM as “a continuation of the across-the-

fence method with the ATF value adjusted to recognize the greater utility of the assembled 

corridor over the individual parcels that were assembled to create the corridor. This greater 

utility is measured by an enhancement factor, which is also called the railroad factor, synergism 

factor, corridor factor, and continuity factor.”27  The Dictionary notes that “Frequently, the sale 

24  Id. 

25  The Dictionary of Real Estate Appraisal, 6th ed. (Chicago: Appraisal Institute, 2015), 53. 

26  Published in 2019 by the Appraisal Institute, the Appraisal Institute of Canada, and the International Right 

of Way Association; LCCN 2018051129 | ISBN 9781935328759. 

27  Id. at 95. 
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price in a corridor sale exceeds the ATF value, indicating an enhancement factor greater than 

1.00.”28 

These statements from respected sources on appraisal methodology all support the 

argument that the valuation approach adopted by Mr. Pitts fails to capture important 

determinants of the value of the land underlying the Rosebluff Lead and that for this reason, he 

has significantly understated its value. 

IV. Mr. Baranowski fails to offer valid reasons for rejecting the CE 

Approach which, despite not fully compensating KCS, is superior to RCNLD. 
 

Mr. Baranowski rejects the use of the CE Approach in computing the compensation due 

to KCS.  He offers three reasons for this rejection.  First, he cites the difficulty of determining 

how to incorporate BNSF earnings into the calculation and the potential for “circularity” that 

would result from doing so.  Second, he asserts that it is unclear how the earnings UP or BNSF 

generates should influence the earnings valuation that would be the basis for compensation to 

KCS.  Finally, he cites the challenges in allocating revenues to through and switching assets in 

terminal areas.29  As shown in my opening verified statement, each of these supposed problems,” 

can be addressed in calculating CE Approach-Based SSW Compensation. 

BNSF is not a co-owner of the Rosebluff Lead.  Under current compensation 

arrangements, its earnings do not contribute to the market value of that asset.  Hence, there is no 

conceptual need to factor BNSF’s earnings into a CE Approach calculation.  Excluding BNSF’s 

earnings also eliminates the circularity issue cited by Mr. Baranowski. 

28  Id. at 97. 

29  See Baranowski Opening VS at 19. 
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The asset value produced by a CE Approach calculation based on the earnings of UP and 

KCS, the co-owners of the Rosebluff Lead, is equivalent to computing what a potential buyer 

would be willing to pay to buy the Rosebluff Lead from its owners, while it was still encumbered 

by the regulatory and contractual obligations that have provided BNSF with indirect access at 

below market to customers located on the Rosebluff Lead.   

Even if one sought to carry out a CE calculation that captured the full value of the 

Rosebluff Lead there would even then be no need to take into account the earnings of BNSF.  In 

such a calculation the conceptually correct approach would then be to compute what the earnings 

of UP and KCS would be in a but-for world in which BNSF were not siphoning off traffic and 

revenue and lowering rates through its subsidized indirect access.30  

Regarding Mr. Baranowski’s second objection to the use of the CE Approach, there is no 

need to determine how a trackage fee will be divided between UP and KCS.  That is the 

responsibility of the Rosebluff Lead’s owners.  Despite Mr. Baranowski’s efforts to argue 

otherwise, the Rosebluff Lead is a single asset requiring a single fee for access. 

“Challenges” in allocating revenues are also not a sound basis for rejecting the CE 

Approach.  In fact, Mr. Baranowski has presented CE Approach and standalone cost calculations 

with revenue allocations in many cases.31  In addition, there is no need to allocate revenues 

between switching and overhead operations on the Rosebluff Lead.  The track that will be 

“cleared” for BNSF use under the proposed plan of operation could not be cleared without the 

use of the side tracks to receive the “cleared” rolling stock.  UP plans to clear Track 4 by shifting 

30  While such a calculation could be done, it was not necessary here. 

31  See Discovery Request No. 5 at 5-6.   
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cars to sidetracks to allow BNSF to pass through Track 4, which is effectively the only track that 

can be used to access the Rosebluff Lead from the 50/50 Line. 

V. Mr. Baranowski’s calculations of SSW maintenance and operating costs 

contain a number of significant computational and conceptual errors. 
 

Mr. Baranowski’s calculations of routine maintenance costs, maintenance capital project 

costs, and property taxes contain significant computational and conceptual errors.  The effect of 

correcting these errors is, for all three quantities, to increase the values included in his SSW 

Compensation calculation. 

a. Mr. Baranowski’s Routine Maintenance Costs Are Understated 

Mr. Baranowski appears to have identified a set of documents that provides a relatively 

complete accounting of what he calls “routine” maintenance spending by UP and KCS on the 

Rosebluff Lead.  These documents consist of invoices that the two owners of the Rosebluff Lead 

submit to each other monthly under the provisions of their agreement for sharing maintenance 

costs.32  The coverage of costs in these invoices appears to be relatively complete for KCS, and 

in addition, each owner has an economic incentive to report all costs incurred.  Failure to report 

completely and accurately all costs incurred would result in an owner absorbing costs for which 

it is owed reimbursement.  For this reason, I am prepared to accept these invoices as reliable 

sources of information on routine maintenance spending, at least for the periods for which they 

are available. 

Unfortunately, there appear to be no UP maintenance invoices in the record dated later 

than September of 2017.  Apparently, for this reason, Mr. Baranowski draws information on 

routine maintenance expenditures by UP from a summary document reporting expenditures – 

32  Baranowski Opening VS at 23-24 and supporting workpapers.   
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both “OE,’ or operating expenditures, and “Capital Spending” -- by year for the period from 

2017 through 2019.33  There is no way to assess the overall completeness of the expenditures 

reported in this summary.  However, another document produced by UP summarizes 

expenditures incurred for bridge and culvert maintenance on the “Rosebluff Spur.”34  Mr. 

Baranowski does not refer to this document and appears to have overlooked it.  The expenditures 

reported in this document exceed the expenditures reported for the same category reported in the 

primary UP document relied upon by Mr. Baranowski, raising questions about the completeness 

of that document’s reporting.  Nonetheless, these two documents appear to contain all of the 

available information about UP maintenance expenditures on the Rosebluff Lead in recent years.  

In failing to account for and factor into his calculations the full amount of bridge and culvert 

maintenance Mr. Baranowski has understated the level of routine maintenance spending in his 

reference period. 

Mr. Baranowski compounds this error when he uses the level of routine maintenance 

spending during his referenced period (2017-2019) to predict maintenance spending on a going-

forward basis.  To project future maintenance costs he simply averages together the historical 

spending for this purpose over the period for which he has complete data.  However, when he 

does so, he makes no adjustment for the effects of inflation.  Inflation generally causes the cost 

of any given amount of work to increase over time.    As a result, the amount of maintenance 

work that a dollar would purchase in 2017 is greater than what a dollar would purchase in 2019.  

Similarly, the amount of maintenance work that a dollar would purchase in 2019 is greater than 

what a dollar would purchase today.  In computing current and future maintenance costs based 

33  UP-COMP-024474. 

34  UP-COMP-024479. 

113



on experience, it is important to take such price changes into account.  Price indexes suitable for 

this purpose are readily available.  However, Mr. Baranowski simply failed to make use of them.  

As a result, his calculations understate the annual level of maintenance costs that will need to be 

covered in 2021 and beyond. 

b. Mr. Baranowski’s Capital Maintenance Costs Are Understated 

Mr. Baranowski adopts a different approach when he projects future spending levels on 

maintenance carried out in the form of capital projects.  When I addressed this topic, I adopted 

an approach similar to that which both Mr. Baranowski and I followed with respect to routine 

maintenance.  I projected a future level of expected capital project spending by averaging the 

amounts spent over recent years (adjusting, of course for the effects of inflation).35  Mr. 

Baranowski rejects this approach, arguing that “Because capital maintenance cycles for this 

relatively small portion of track recur in cycles longer than the six-year period for which 

historical data is available, any attempt to normalize capital maintenance expenses over this 

period would introduce timing bias that would skew the results.”36  To project forward-looking 

maintenance capital expenditures, Mr. Baranowski, therefore, adopts a different approach.  He 

starts with the replacement costs computed by Mr. Boileau, another witness testifying on behalf 

of BNSF, for the various categories of capital assets making up the Rosebluff Lead.  He then 

multiplies the total replacement cost for each category of asset by that category’s average annual 

depreciation rate, as reported in the 2019 R-1 Reports filed by UP and KCS, and sums the 

results.  He argues that this approach provides a reliable forward-looking projection of future 

35  Neels Opening VS at 19. 

36  Baranowski Opening VS at 21. 
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“Normalized” capital maintenance costs.37  However, there are several problems with the 

approach adopted by Mr. Baranowski. 

One potential source of error in this approach relates to the relevance of the annual 

depreciation rates reported in the R-1 Reports to conditions along the Rosebluff Lead.  The 

depreciation rates reported in the R-1 Reports reflect system-wide averages.  They thus blend the 

experience of UP and KCS with both aging industrial spurs like the Rosebluff Lead and with 

high capacity main lines built to high standards using modern materials. 

There is evidence in the statement of Mr. Boileau indicating at least some of the capital 

assets comprising the Rosebluff Lead experience higher deterioration rates and shorter useful 

lifetimes than average assets systemwide: 

Due to the low embankment heights and adjacent development and trackage, 

drainage is poor which contributes to embankment settlement. This is exacerbated 

by heavy rainfall, hurricanes, and surrounding waters prone to flooding in the 

area (emphasis added).38 

…expected life for creosote-treated wood ties is 18.1 years in the zone where 

Rosebluff trackage is located, which is in Wood Decay Zone 5 where decay rates 

are the highest (emphasis added).39 

Thus, Mr. Baranowski’s assumption appears to be inconsistent with BNSF witness Boileau’s 

testimony. 

A second potential source of error with Mr. Baranowski’s approach has to do with the 

current condition of the assets comprising the Rosebluff Lead, and where they are in their 

replacement cycles.  If construction of the Rosebluff Lead had been completed last year, all of its 

37  Baranowski Opening VS at 22-23. 

38  See Exhibit B, Verified Statement of Robert Boileau (“Boileau VS”), Included in BNSF-144 at 15. 

39  Id. at 15-16. 
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assets would likely still be in near-new condition, and there would be de minimis need for major 

capital maintenance expenditures over the near future.  Conversely, if repair work on the World 

War II-era Rosebluff Lead has been underfunded and/or deferred, there could be a backlog of 

needs that will very shortly have to be addressed at substantial expense.   

Mr. Boileau provides some opinions regarding the current state of the assets comprising 

the Rosebluff Lead: 

There is little ballast remaining on the majority of the subject track and it appears 

that most has deteriorated, been contaminated or sunken into the sub-grade.40 

The condition of other track materials including spikes, plates, and anchors 

varied, with certain areas appearing in good condition due to more recent repair 

work, but the majority of sections showing wear and defects.41 

During my field inspection I observed the bridges were significantly 

deteriorated… Based on these considerations, it is my opinion that the overall 

condition of Rosebluff bridge assets reflects 70 percent physical depreciation.42 

These statements are consistent with the existence of a significant backlog of unmet 

maintenance needs on the Rosebluff Lead.  Again, Mr. Baranowski’s testimony appears to be 

inconsistent with that of BNSF witness Boileau. 

It is possible to assess more rigorously and quantitatively the reasonableness of Mr. 

Baranowski’s capital maintenance projections in the light of the condition of the Rosebluff Lead.  

Capital maintenance projects typically involve the replacement of some component that has 

reached the end of its useful life.  When a large capital asset like the Rosebluff Lead is new, all 

of the components that make it up are at the start of their useful lives.  For a time, therefore, 

40  Boileau VS at 15. 

41  Id. at 17. 

42  Id. at 18-19. 
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nothing needs to be replaced, and capital maintenance expenditures are low or near zero.  Over 

time, however, components start to reach the ends of their useful lives and require replacement.  

As this happens, capital maintenance expenditures start to rise.  At the same time, because the 

various components that make up the larger asset have different useful lives, both because of 

their inherent durability as well as idiosyncratic differences in deterioration rates, their 

replacement cycles move out of synchronization.  Eventually, a steady state is reached in which 

individual components are distributed randomly across their various replacement cycles.  At this 

point, on an expected value basis, assets should be halfway through their replacement cycles, and 

total depreciation should be equal, on an expected value basis, to 50 percent of the total 

replacement cost. 

Mr. Boileau reports an overall calculation of depreciation as a percentage of the value of 

the assets comprising the Rosebluff Lead, placing this value at 59 percent, -- a value well in 

excess of the 50 percent value that is implied by steady-state replacement.  This discrepancy 

implies either that there has been significant deferral of repairs, or that a significant number of 

costly components are well past the midpoints of their replacement cycles.  In either case, 

because of the existence of this repair backlog capital maintenance costs over the years 

immediately ahead will need to be higher than the steady-state “normalized” numbers computed 

by Mr. Baranowski. 

c. Computational Errors in Mr. Baranowski’s Maintenance Calculations Need 

to Be Corrected 

Although Mr. Baranowski claims to have drawn the inputs to his capital maintenance 

calculations from Mr. Boileau, there are discrepancies between the numbers reported by the two 

witnesses.  Specifically, Mr. Baranowski reports a value for the replacement cost of the Ballast 
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on the Rosebluff Lead of $[[ ]], while Mr. Boileau reports a value of $[[ ]].  In 

addition, Mr. Baranowski reports a value for the replacement cost of the Rail and other track 

material $[[ ]], while Mr. Boileau reports a value of $[[ ]].   It thus appears that 

Mr. Baranowski transposed the two numbers when copying the inputs from Mr. Boileau.  My 

interpretation of this discrepancy is based on the fact that Mr. Boileau originally performed the 

calculations upon which Mr. Baranowski relies, and so should be more familiar with them and, 

in my opinion, the relative magnitudes of the costs reported by Mr. Boileau sound more 

reasonable.   

Because Mr. Baranowski’s assumed annual depreciation rates differ somewhat between 

these two asset categories, this mix-up affects the computation of “normalized” capital 

maintenance costs and should be corrected. 

d. Mr. Baranowski Significantly Understates the Property Taxes Paid on the 

Rosebluff Lead 

Mr. Baranowski calculates the property taxes paid annually on the Rosebluff Lead by its 

owners by taking an assessed value for the Rosebluff Lead from documents produced by its 

owners, and a tax estimator provided on the Calcasieu Parish tax assessor’s webpage.   The 

results of this exercise significantly understate the amounts actually paid by the Rosebluff Lead’s 

co-owners.  The values computed in my original verified statement based on a larger and more 

comprehensive set of documentation, and in my opinion are far more accurate and reliable than 

that provided by Mr. Baranowski.43 

 

43  See Neels VS at 19-20. 
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VI. Updating the KCS SSW Compensation Calculation Based on Best 

Evidence in the Record 
 

This section will address changes to my original calculation of SSW Compensation that 

are called for after considering BNSF-144 and the sources utilized by Mr. Baranowski.   

As discussed above, the documents from which Mr. Baranowski compiled data on past 

levels of routine maintenance expenses by KCS appear to be more comprehensive than those that 

I was originally able to identify.  Thus in the interest of minimizing the issues in dispute, my 

calculations have been updated to take this additional information into account.   

In contrast, my original calculations of UP routine maintenance factored in the report on 

bridge and culvert maintenance, discussed above, that Mr. Baranowski overlooked.44  Upon re-

examination of the documents I relied upon, however, I noted that the summary document that 

both Mr. Baranowski and I relied upon contained some amount of bridge-related routine 

expenditures.45  I was not able to determine the extent to which those expenditures may have 

overlapped with those contained in the bridge and culvert specific report.  To eliminate any 

possibility of double counting, therefore, I deducted from my calculation the bridge-related 

expenditures from the summary document. 

Having in this way produced updated calculations of routine maintenance expenditures 

by UP and KCS for each of the years from 2017 through 2019, I converted all expenditures to 

2021 dollars and then computed average spending per year.  Results of the calculation are shown 

in Table 1 on the next page. 

 

44  UP-COMP-024479. 

45  UP-COMP-024474. 
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Table 1: Average Per Year Routine Maintenance Spending [[ 

 

]] 

Sources and Notes: 

[1]: 'KCS Summary' tab of Historial Maintenance Expenses.xlsx in Baranowski workpapers. 
[2]: Track, surfacing, welding, and signal maintenance from UP-COMP-024474 to 77 and bridge maintenance 

from UP-COMP-024479. 

[3]: [1] + [2]. 

[4]: Association of American Railroads All-Inclusive Index Less Fuel with Forecast Error Adjustment and 

Q42017 as base, available at https://www.aar.org/wp-content/uploads/2020/12/AII-LF-2021Q1-1.pdf. 

[5], [6]: [1] x [4], [2] x [4]. 

[7]: [5] + [6]. 

 

Mr. Baranowski’s argument that projecting future levels of capital maintenance 

expenditures based upon an average of recent year spending level can result in timing bias is not 

without merit.  Capital maintenance spending can fluctuate substantially from year to year, and 

the period for which spending data are available is relatively short.  The approach advocated by 

Mr. Baranowski addresses this potential problem, although that approach also has its 

shortcomings, as I have discussed above.  Considering all these factors, I believe that the most 

reliable way of projecting future levels of capital maintenance spending is to start with the 
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approach advocated by Mr. Baranowski but to modify it to address the repair backlog problems 

discussed above. 

In doing this the easiest such problem to address is the errors Mr. Baranowski made in 

transcribing Mr. Boileau’s data.  I base my calculation, therefore, on the value presented in Mr. 

Boileau’s workpapers.46  

Another problem with Mr. Baranowski’s approach is its failure to address the repair 

backlog identified by Mr. Boileau.  Because of this backlog, capital maintenance levels over the 

coming years will inevitably be higher than the steady-state numbers calculated by Mr. 

Baranowski.  I address this problem by calculating a level of additional capital maintenance 

spending that will eliminate this backlog over an appropriate period of time. 

I calculate the size of the repair backlog on an asset category by asset category basis by 

first calculating the difference between the depreciation percentages calculated by Mr. Boileau 

and 50 percent, the value that would be associated with a steady-state level of spending.  I 

multiply this percentage by Mr. Boileau’s overall replacement cost figure for that asset category 

to compute the size of the repair backlog.  I assume that this backlog will be worked off over a 

period either of 20 years – an economically meaningful but conservative period – or half of the 

implied useful life of the asset category, whichever is less.  I add the resulting per year amount of 

46  In implementing my calculation, I also adopt an adjustment made by Professor Carey.  As Professor Carey 

notes in her Reply Verified Statement, the inflation adjustment used by Mr. Boileau reflects a temporary 

pandemic-driven reduction in materials costs in 2020.  I adopt her forecast of the materials and supplies 

price index, which implies a 12.2% increase over the 2016 materials costs, rather than the 5.6% increase 
that results from Mr. Boileau’s use of the Q4 2020 value of the materials and supplies inflation cost index.  

See NEELS-WP-HC-0440.xlsx, where I implement this adjustment.  
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“catch-up” capital maintenance spending to the steady-state per year figure.47  The results of 

these calculations are shown in Table 2 (on the next page). 

Note that the calculations shown in Table 2 below do not address the possibility that the 

useful lives of the assets making up the Rosebluff Lead may be shorter than the system-wide 

asset lives used in Table 2, a possibility that the comments of Mr. Boileau cited above seem to 

suggest is, in fact, the case.  For this reason, the figures shown in Table 2 should be regarded as 

conservative.  

47  I note that in principle, the implied amount of “catch-up” spending could be negative.  However, there was 

no asset category that Mr. Boileau judged to be less than 50 percent depreciated. 
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Table 2: Per Year Capital Maintenance Spending [[ 

 

]] 

Sources and Notes:  

[1]-[3]: “Tables” tab of NEELS-WP-HC-0440. 

[4]: [3] - 50%. 

[5]: R1-KCS-2019.xlsx and R1-UP-2019.xlsx in Boileau workpapers. 

[6]: 1 / [5] 

[7]: The minimum of 20 and [6] / 2. 

[8]: [2] x [4] / [7]. 

[9]: [2] x [5]. 

[10]: [8] + [9].
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Table 3 calculates component (b) of SSW Compensation – a proportionate share of 

operating and maintenance costs – on a per car mile basis.  The maintenance costs shown in 

Table 3 are drawn from Table 1 and Table 2 above, while the other elements are based upon the 

materials submitted with my original verified statement. 

Table 3: Calculation of Component (b) [[ 

 

]] 

Sources and Notes:    

In calculating the operating and maintenance expenses presented here, I considered all available information 

from 2017-2019. Minor differences due to rounding.    

[A]: UP-COMP-024474 to 77; UP-COMP-024479.    

[B]: UP-COMP-014778; UP-COMP-014792; UP-COMP-014806 to 807; Calcasieu Parish UP Property Tax 

Receipt (202101150912.pdf). The tax amount represents property taxes on Union Pacific's Rosebluff Lead 

properties (identified as Ward 4 Outside in UP-COMP-014792, 806 and 807) in the Calcasieu Parish. I 

obtained the tax rate of [[ ]] by dividing the total taxes paid ([[  ]]) on UP properties in 

Calcasieu Parish (UP-COMP-014778) by the total assessed value ([[  ]]) of said properties. Only 

2019 property tax documents are available.  

[C]: ‘KCS Summary’ tab of Historical Maintenance Expenses.xlsx in Baranowski workpapers. 

[D]: KCS-C-2064, Calcasieu Parish KCS Property Tax Receipt (20210122141708004.pdf). The total assessed 

value of Calcasieu properties ([[ ]]) and total tax paid of $[[ ]] found on PDF p. 2 of 

the aforementioned tax receipt implies a property tax rate of [[ ]]. Multiplying the 9.86 miles of 

Rosebluff Lead "side line" (found in KCS-C-2064) by the per mile rate of $[[  found in the first page 

of the tax receipt results in a total taxable assessed value of $[[ ]]. Applying the [[ ]] tax rate on 
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this taxable amount produces $[[ ]] in total property taxes paid for 2019. Only 2019 property tax 

documents are available. 

[E]: See Table 2.   

[F]: Sum of rows [A] through [E].   

[G]: Calculated from traffic tapes and routing results.   

[H]: The ratio of total car miles to loaded car miles, based on traffic tapes, routing results, and information from 

each railroad's Form R-1 (Schedule 755).    

[I]: [G] x [H]. 

[J]: [F] / [I].   

[K]: [J] x [[ ]] Miles, which is the distance on the Rosebluff Lead to Access Lyondell. 

 

Error! Not a valid bookmark self-reference. calculates component (c) of SSW 

Compensation – a proportional share of the rental cost of capital assets calculated using the CE 

Approach methods.  These figures are taken from my updated workpapers filed on March 5, 

2021. 
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Table 4: Calculation of Component (c) [[ 

 

]] 

Sources and Notes: 

[1], [6]: Contribution generated by Rosebluff Lead links needed to service Lyondell/Equistar, as calculated using 

the ATC method by The Brattle Group. 

[2]: [1] * STB-calculated industry WACC for 2017 (10.04%). 

[3], [8]: Car-miles on the relevant links.  Limited to those movements included in the ATC calculation from the 

KCS and UP traffic tapes. 

[4]: [2] / [3].   

[5]: [4] * 2017 Inflator calculated using the STB's Inflation-Adjusted Index (1.14).    

[7]: [6] * STB-calculated industry WACC for 2017 (12.22%).  

[9]: [7] / [8]. 

[10]: [9] * 2018 Inflator calculated using the STB's Inflation-Adjusted Index (1.08). 

[11]: Average of [5], [10] . 

 

Lastly, Table 5 presents my updated calculation of SSW Compensation per car mile, 

based on my updated workpapers from March 5, and incorporating where appropriate 

information and approaches from the testimony of Mr. Baranowski and Mr. Boileau, as 
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described above. I calculated a revised SSW Compensation rate of $18.88 per total car mile, 

including both loaded and unloaded car miles. 

Table 5: SSW Compensation Methodology Summary [[ 

 

]] 

Sources and Notes: 

[1]: Provisionally set to zero, as discussed in Section VIII.A of my Opening VS.     

[2]: See calculations in Table 3.      

[3]: See calculations in Table 4.  

[4]: Ratio of total car miles per loaded car miles, from Table 3.  Calculation is described in Section VIII.B of my 

Opening VS.     

[5]: [3] / [4].    

[6]: [1] + [2] + [5]. 

 

 

There is no reason to expect that payment of the fees shown in Table 5 will in any 

significant way impair the economic viability of BNSF’s traffic on the Rosebluff Lead.  Payment 

of these fees would be largely offset by the cost reductions that BNSF would achieve through the 

substitution of direct access for its current switching and haulage-based services.   

If BNSF switches from its current indirect service arrangement to direct service its costs 

will change – both its direct costs, as well the fees it pays to UP and KCS, the owners of the 
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Rosebluff Lead.  To show the magnitude of these changes I will consider the switch from direct 

to indirect service in connection with Lyondell. 

Under BNSF’s current arrangement in which it serves Rosebluff Lead customers 

indirectly BNSF relies upon UP for much of the on-Lead handling of its shipments and pays UP 

a number of fees in compensation for the services that it receives.  The fees paid by BNSF to UP 

consist of a per car handling fee, a per car-mile haulage fee, and a reciprocal switching fee.  The 

two railroads do not appear to be in complete agreement as to the magnitude of these fees.  In 

simultaneous filings on February 4, 2019 UP and BNSF claimed to be paying and receiving for 

each carload shipped by BNSF to a Lead customer the fees shown in Table 6.  BNSF claimed to 

be paying slightly higher fees than UP claimed to be receiving. 

Table 6: Haulage Fees Paid by BNSF Under Current Indirect Service to Lyondell [[ 

]] 

Sources and Notes:   

[1], [2]: Union Pacific Railroad Company’s Submission In Response To Decision No. 6, February 4, 2019, p. 2. 

[3]: [1] x [2]. 

[4]: BNSF’s Compensation Information, February 4, 2019, p. 5. 

[5]: [1] x [4]. 

[6]: Average of [3] and [5]. 

[7]: (1 + (1.043 / 1.027 - 1) / 2) x [6]. Between Q1 2018 and Q1 2020 the unadjusted Rail Cost Adjustment 

Factor (Q4 2017 Base) increased from 1.027 to 1.043, or by 1.56 percent. See the Association of American 

Railroads Rail Cost Adjustment Factor, available at  

 https://www.aar.org/wp-content/uploads/2021/03/RCAF-History-2021Q2.pdf.  

 UP-COMP-014597 states that the BNSF reciprocal switch in 2020 was $[[ ]] and so this figure is used 

here instead. 

[8]: Sum of Handling Charge, Movement Charge and Reciprocal Switch Charge. 
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Whatever the correct set of haulage fees might be, however, if BNSF were to switch to 

direct service, it would no longer have to rely upon these UP services, and so would no longer 

have to pay these fees. 

Once BNSF starts direct service it will also incur some additional operating costs as a 

result of having the Lake Charles end of each movement at the customer location, rather than at 

UP’s North Yard.  Part of the additional mileage BNSF will traverse will be along the Rosebluff 

Lead.  On this portion of the movement BNSF will bear no responsibility (other than whatever 

access fees it pays) for payment of below-the wheel costs. 

Finally, if BNSF starts direct service it will pay an access fee for its use of track and 

facilities owned by UP and KCS.  What that fee will be is, of course, what this proceeding is all 

about.  BNSF argues that it should pay no more than the fee specified in its 1996 trackage rights 

agreement with UP.  I have calculated in Table 5 above what it should be required to pay under a 

proper calculation of SSW Compensation.  Professor Carey has calculated the amount it would 

pay in an arms-length market transaction.  To illustrate how BNSF would fare if it were to switch 

from indirect service via UP haulage to direct service to Lyondell I calculate the overall changes 

in its costs under the different trackage fee proposals. 

I first calculate the savings from elimination of haulage fees.  As UP and BNSF report 

paying different fees in early 2019, I take the average of the two sets of reported fees.  The 

haulage agreement between UP and BNSF specifies that over time haulage fees will be adjusted 

“to reflect fifty percent (50%) of increases or decrease in the Rail Cost Adjustment Factor 

(“index”), not adjusted for changes in productivity (“RCAF-U”), published by the Association of 

American Railroads.”  Apparently to avoid having to make retroactive adjustments, the 
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agreement specifies that changes are to be made based on the RCAF-U index values for the year 

prior to the year for which fees are being paid.  Between Q1 2018 and Q1 2020 the RCAF-U 

increased from 1.027 to 1.043, or by 1.56 percent.  Applying half of this increase to the per cap 

and per car-mile haulage fees for Q1 2019 yields projected round trip values of $[[ ]] and 

$[[ ]].  Switching fees seem to follow a different escalation rule.  A UP document showing 

BNSF switching fees over time lists a value for car in 2020 of $[[ ]], a value in excess of what 

would result from use of the RCAF rule set forth in the haulage agreement.  I assume, 

conservatively, that this value did not change between 2020 and 2021.  Therefore, I expect the 

total set of haulage and switching fees to come to $[[ ]] per car per round trip in the first 

quarter of 2021.   

The amount of additional cost BNSF would incur as a result of traveling the additional 

miles in direct service depends upon the characteristics of the shipment.  To get a realistic sense 

of what those characteristics might be I searched the traffic data produced by the parties to this 

proceeding to find shipments involving Lyondell.  I found no such shipments in the BNSF data, 

but a number in the UP data, all sharing nearly identical characteristics.  I then calculated the 

URCS variable costs for one of these shipments, setting the routed distance-based in one case on 

termination at UP’s North Yard, and in another based on the distance to Lyondell’s spur.  The 

additional mileage involved in direct service increased the calculated URCS variable costs by 

$[[ ]] per car.  Between 2018 and the second quarter of 2021 the AAR’s Rail Cost 

Adjustment factor increased by 1.3 percent.  Increasing the change URCS costs up by this 

amount yields a 2021 value of $[[ ]].  Note that because this figure includes both over the 

wheel and under the wheel costs it overstates to some extent the increase in costs that BNSF 

would experience when exercising trackage rights. 
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The last element to be computed is the trackage fee that BNSF would pay for the use of 

the [[ ]] miles of the Rosebluff Lead as well as the [[ ]] miles of Rosebluff Lead to North 

Yard needed to provide direct service to Lyondell.  BNSF argues that it should pay no more that 

the trackage fees it owes under its 1996 agreement with UP.  I understand that this fee currently 

amounts to [[ ]] mills per gross ton miles, including both cars and locomotives.   Assuming a 

[[ ]]-car train with a single locomotive weighing [[ ]] tons and an average of [[ ]] tons per 

loaded car and [[ ]] tons per empty car, this fee would come to $[[ ]] per car per round 

trip.48  If BNSF were, in addition to this fee, to pay the SSW Compensation amount I have 

calculated, its fees would increase by $[[ ]], to $[[ ]].  If instead of paying SSW 

Compensation BNSF were pay Professor Carey’s market-based fee, its fees would increase by 

$[[ ]] to $[[ ]]. 

Table 7 summarizes the changes in cost that BNSF would experience in switching from 

its current indirect to direct service to Lyondell under different assumptions regarding the 

trackage fee it would pay. 

 

 

48  The assumption of [[ ]] cars per single locomotive is taken from Union Pacific Railroad Company’s 

Submission In Response To Decision No. 6, February 4, 2019, footnote 1. 
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Table 7: Change in Cost Experienced By BNSF in Switching from Indirect to Direct 

Service to Lyondell [[ 

 

]] 

Sources and Notes: 

[1], [2], [3]: Table 6.    

[4]: [1] + [2] + [3].    

[5]: 2018 URCS Cost file, adjusted to Q1 2021 US dollars.    

[6][A]: Assuming a [[ ]]-car train with a single locomotive weighing [[ ]] tons and an average of [[ ]] 

tons per loaded car and [[33]] tons per empty car (see Union Pacific Railroad Company’s Submission In 

Response To Decision No. 6, February 4, 2019, footnote 2), the BNSF trackage fees would come to $[[ ]] 

per car per round trip.    

[6][B]: [6][A] + [(Miles on Rosebluff Lead to Access Lyondell from Table 4) x 2 + (SSW Compensation Total 

from Table 5)].    

[6][C]: [6][A] + $[[ ]], the market-based fee calculated by Professor Julie Carey. See KCS’s Opening 

Statement and Evidence on Compensation Concerning BNSF’s Use of the Rosebluff Lead, January 26, 

2021, p. 33. 

[7]: [4] + [5] + [6]. 

 

Details are shown in Table 6. 

The cost reductions associated with the substitution of direct access for switching and 

haulage based service are in fact substantial enough that they would even to a large extent offset 

payment by BNSF of the market based access fees computed by Professor Carey.  Details are 

shown in Table 7. 
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VII. Conclusion 

 

I have been asked to review all of the evidence relating to SSW Compensation submitted 

by all parties to this proceeding in their January 2021 filings.  I have also been asked, based on 

the results of this review, to prepare an updated calculation of SSW Compensation based on the 

most accurate and relevant evidence and data available in the record.  This statement reports my 

findings and conclusions.   

In carrying out this review I have carefully considered the evidence on SSW 

Compensation submitted by BNSF and its experts.  Where appropriate, I have based by updated 

calculation of SSW Compensation on sources and calculations identified and produced by BNSF 

witnesses.  Where appropriate, I have also updated and corrected calculations produced by BNSF 

witnesses.  In all of these efforts, I have sought to produce the most accurate and reliable 

calculation of SSW Compensation that is possible, based on the evidence and data that are 

available. 

Nonetheless, I do not believe that the SSW Compensation rates shown in Table 5 would, 

even if adopted in their entirety, provide KCS with the full compensation that it is properly 

owed.  The earnings of the owners of the Rosebluff Lead, UP, and KCS, have been reduced by 

the competitive effects of BNSF’s decades-long ability to access the Lead at below-market 

prices.  This subsidized access has enriched BNSF and reduced the value of the Lead to its 

owners.  The SSW Compensation rates shown in Table 5 reflect that reduced value. 

UP agreed to allow BNSF to access the Rosebluff Lead as part of a set of conditions that 

permitted UP to go forward with its acquisition of the SP, a merger from which it has since 
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derived countless benefits.  In contrast, KCS never consented to BNSF’s presence and has never 

received compensation for BNSF’s use of its property. 

Mr. Baranowski has argued that BNSF owes no compensation to KCS because “KCS’s 

ownership rights are not affected by BNSF direct access.”49  However, as I discussed above, this 

argument is entirely specious.  Confining BNSF’s presence on the Lead to the UP operating 

window will in no way inhibit the ability of BNSF to compete with KCS for the business of any 

customer on the Lead.   

The only way to provide KCS with full and fair compensation for the access rights 

enjoyed by BNSF will be to require BNSF to pay the market-based fee calculated by Professor 

Carey.  There is no substantial evidence to suggest that payments by BNSF to KCS for direct 

access to the Rosebluff Lead would impair the viability of its services to customers located there. 

 

49  Baranowski Verified Statement, page 3. 
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I. INTRODUCTION AND SUMMARY CONCLUSIONS 

My name is Julie M. Carey. I am an economist and Managing Director with National 

Economic Research Associates, Inc. (“NERA”). I submitted opening evidence in this case on 

January 26, 2021, in which I provided an opinion on the compensation that should be paid by 

BNSF Railway Company (“BNSF”) for terminal trackage rights over the Rosebluff Lead to 

provide direct access for movements to/from LyondellBasell’s (“Lyondell”) facilities in West 

Lake Charles, LA.1 At the request of KCS’s counsel (Baker & Miller PLLC) I have reviewed the 

verified statement of Mr. Baranowski2 included with BNSF’s Opening Statement and Evidence 

on Compensation, and respond to certain of Mr. Baranowski’s statements in this verified 

statement.  

Mr. Baranowski baselessly recommends a $0 interest rental component compensation to 

KCS suggesting that, in his view, BNSF is simply subletting the owned property of UP as if it 

were an apartment. This unsupported claim ignores the 50/50 joint ownership the Rosebluff Lead 

by KCS and UP with the deed specifying KCS’s undivided interest for equal rights to enjoy the 

property.  While the parties efficiently allocate resources to perform operational functions in 

separate areas of the lead that does not convey separate ownership of the asset. Both joint owners 

have access to all customers on the Rosebluff Lead and there are no other identifiable ownership 

or other barriers of one railroad serving any of the customers. Further, the subletting analogy 

ignores the economics of railroads and BNSF’s network capabilities. With its substantial railroad 

network, BNSF is oftentimes able to offer lower rates to Lake Charles area customers that 

frequently rely on storage in transit facilities (SIT) for a second linehaul movement from such 

facilities to an ultimate destination, adding an estimated  margin contribution to 

BNSF (above and beyond the initial contribution to its network for a railroad move to, and 

storage at, the SIT facility).   

Further, the SSW Compensation rate (Based on RCNLD) has an interest rental 

component proposed by Mr. Baranowski that is flawed in numerous ways and dramatically 

1 KCS’s Opening Statement and Evidence on Compensation, Concerning BNSF’s Use of the 

Rosebluff Lead (“KCS Opening on Compensation”), Verified Statement of Julie M. Carey (“Carey Opening 

V.S.”) (Filed on January 26, 2021 as corrected on March 5, 2021).  (“Carey Opening V.S.”). 

2 BNSF’s Opening Statement and Evidence on Compensation (“BNSF-144”), Michael R. Baranowski 

Opening Verified Statement (“Baranowski Opening V.S.”) 

139

-



understated. First, the RCNLD which relies on Mr. Boileau’s road property estimate is 

understated due to reliance on certain vintage 2016 cost estimates that Mr. Boileau adjusts to 

2020 prices that are temporarily low due to the pandemic (and have already reversed course). 

Second, the RCNLD understates the road property investment by ignoring additional costs 

associated with interest during construction and future replacement costs (which have been 

accepted in SAC cases, as discussed below).  Third, the interest rental component of the SSW 

Compensation rate (Based on RCNLD) is substantially reduced for historical depreciation of the 

old physical railroad assets that do not reflect a competitive market rate charged by a new market 

entrant, such as a SAC based rate.  Fourth, under the guise of accounting for KCS’s ownership 

share, Mr. Baranowski removes 50% of the valuation of the Rosebluff Lead without any support. 

However, UP and KCS have an undivided interest in the Rosebluff Lead shared asset and UP is 

unable to receive the other 50% having already received substantial merger-related benefit 

instead. As such, BNSF implicitly attempts to usurp 50% of the valuation of the asset to assign to 

itself even though it is not an owner of the Rosebluff Lead.  

Ultimately, even if the identified errors are corrected—which, when combined, more than 

quadruple the proposed interest rental component compensation from  per car to 

 per car—the SSW Compensation rate (Based on RCNLD) is inadequate and 

incapable of providing KCS with the appropriate economic value of the Rosebluff Lead. As 

mentioned above and discussed further below, the SSW Compensation rate (Based on RCNLD) 

is ill-suited to capture such additional revenue and contribution from a second leg movement 

from BNSF’s SIT and other market value of the customers.  The SSW Compensation rate (Based 

on CE) also suffers from the same flaws (and has other issues as well). 

Continued forced-access at a below market rate would lead to the continuation of the 

undue economic advantage into the future. The superior approach is to rely on the real-world 

market-based access fee that I proposed in my opening evidence based on nearly 2,000 

reciprocal comparable market-based reciprocal switching rates to the Lake Charles area (adjusted 

to subtract an estimated switching cost for BNSF movement to Lyondell in Lake Charles). This 

approach provides the best estimate of the rate that KCS would have negotiated for the Rosebluff 

Lead instead of forced access. It relies on commercially negotiated rates by willing buyers and 

sellers which are routinely accepted as fair market value rates by the STB, other regulators and 

courts and which is analogous to the STB’s recognition of comparable line sales as a possible 
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valuation methodology for determining the interest rental base for trackage rights rates. A 

market-based access fee based on negotiation between the parties would reasonably be expected 

to contemplate the full economic value of the customer, including the additional economic 

contribution margin expected on a second part move for customers that rely on storage in transit. 

Thus, in order for KCS to receive the full economic value of the Rosebluff Lead, it must receive 

a comparable market-based access fee. 

II. BNSF IS NOT EFFECTIVELY SUBLETTING FROM UP 

Mr. Baranowski baselessly recommends a $0 interest rental component compensation to 

KCS because, in his view, BNSF is simply subletting the owned property of UP.3  

First, this claim is supported with no analysis or evidence presented in his verified 

statement or provided in response to specific follow-up discovery requests that KCS asked Mr. 

Baranowski to substantiate his opinion. KCS asked Mr. Baranowski for academic treatises and 

economic literature to support the claim as well as any other analysis conducted. Mr. Baranowski 

indicated that he was unaware of any finance, economic, or other academic treatises that support 

denial of compensation for the interest rental component to co-owners of a joint asset.  Mr. 

Baranowski also was unable to identify any instances where courts or regulators, including the 

STB, have denied compensation related to the capital cost of construction of the 

property/infrastructure to one of the co-owners for a joint asset.4 Simply put, Mr. Baranowski 

offers nothing more than an unsupported opinion, which no surprise is to benefit of his client. 

Second, as discussed in my opening evidence5 and summarized below, the Rosebluff 

Lead is a jointly owned asset between KCS and UP and it is inappropriate to deny KCS their 

value of the jointly owned asset.  

3  “Baranowski Opening V.S.” at 29.  In Dr. Neels Reply V.S. also offered in support of KCS, Dr. 

Neels provide an alternate rationale for why Mr. Baranowski’s subletting analogy does not work. Dr. Neels 

explains in an actual sublet situation the tenant moves out, and the subtenant moves in to replace him.  The 

situation on the Rosebluff Lead, in contrast, is one in which the so-called subtenant is moving in with the 

owners.  

4 See BNSF/Baranowski response to Discovery Request No. 3 (March 8, 2021), attached as Exhibit 1. 

5 See KCS’s Opening Statement and Evidence on Compensation, Concerning BNSF’s Use of the 
Rosebluff Lead (“KCS Opening on Compensation”), Verified Statement of Julie M. Carey (“Carey Opening 

V.S.”) (Filed on January 26, 2021 as corrected on March 5, 2021). 
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Third, also discussed below, there is substantial evidence that BNSF does not “sublet” or 

identically replace UP’s use of the jointly owned asset, but rather UP utilizes its substantial 

network advantages to the greatest extent possible which allows UP to derive a greater profit 

contribution while intensifying competition in Lake Charles. 

A. The Rosebluff Lead is a Jointly Owned Asset with UP that does not have 

Distinct or Separate Property rights  

Mr. Baranowski’s claim that BNSF is simply subletting UPs property, like an apartment, 

ignores the economic nature of the jointly-owned asset that I explained in my opening evidence.6  

KCS and UP jointly own the Rosebluff Lead and the Rosebluff Yard with equal rights to use the 

tracks on a 50/50 equal sharing basis.7  Shared responsibilities for switching functions by KCS 

and UP allocated resources to provide operational efficiencies and do not convey separate and 

distinct asset ownership.8  KCS and UP share responsibility for switching the customers on the 

Rosebluff Lead by designating two zones on the jointly owned trackage and do so to enhance 

operational efficiency and reduce congestion (i.e. in UP’s zone it moves KCS cars from the Yard 

to the customer location and in KCS’ zone it takes UP cars from the Yard to the customer 

location.)9  

The allocation of resources by each company to the operational functions on the 

Rosebluff Lead does not convey distinct and separately owned assets.  Just as a theoretical 

economic illustration, instead of dividing the operational functions up between each other, the 

railroads could hire a third-party provider to perform the switching and other related functions on 

behalf of both railroads. In such an example, the parties would continue to jointly own the 

facilities despite not performing any operational functions.  Both railroads have access to all 

customers in the area and facilitate such access through the exchange of cars destined for or 

originating from the other carrier’s zone. There are no identifiable limitations or barriers for one 

6 Carey Opening V.S. at 24-25. 

7 FD 32760 (Sub-No. 46, Decision No.3, slip op. at 1-2. 

8  Id. at 2. 

9 Specifically, KCS switches in Zone 1, which encompasses the geographic area east and a short 

distance south of the Yard, and UP takes the switching responsibility in Zone 2, which consists of the 

geographic area beginning about 2.3 miles south of the Yard at Bayou D’Inde.  KCS and UP each provide 
switching of cars for the other railroad within the geographic regions of the designated zones, as well as 

maintaining the track in most of the area that they switch. 
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railroad serving customers that are supportive of separately owned assets.  Moreover, both the 

deed and the other documents that govern UP and KCS’s legal rights to the Rosebluff Lead 

confirm that both KCS and UP have an undivided interest for which provides both railroads 

equal rights to enjoy the property.10  Collectively, these facts affirm that from an economic 

perspective, the Rosebluff Lead is a jointly-owned asset with intertwined economic value.11 

Due to the jointly-owned Rosebluff Lead asset and both railroads’ ability to access all 

customers in the area, BNSF’s government-mandated access to the Rosebluff Lead and 

artificially low non-market rate from the approval of the UP/SP merger settlement devaluated the 

jointly-owned asset of KCS and UP. 12  UP necessarily contemplated the full economic benefits 

of the proposed UP/SP merger as compared to the cost of providing BNSF with an artificially 

low non-market rate to access certain locations.13  As such, UP benefited substantially through 

10The deed for the property says that the government conveyed to T&NO and KCS “jointly hereinafter 

called “Purchaser” (page 1) and then “this conveyance transfers and assigns to the Purchase any and all 

transferrable rights, franchises, licenses and permits which the Vendor may have obtained…The above-

described property, rights of way, servitudes, and easements are conveyed to the Purchaser…” (page 12) and 

“TO HAVE AND TO HOLD: The said property unto the said Purchaser and the Purchaser’s successors and 

assigns forever.” (page 13).  The purchase price was paid by “the Purchaser” and “the Purchaser certifies that it 

has begun common carrier operation of said trackage.” (page 14).  See Deed -Lake Charles, Dated May 21, 

1947.  In other words, the deed treats the two companies as one with respect to the rights conveyed.  Both of 

the corporate resolutions (attached as pages 18 – 22 to the deed) state that each company was purchasing 

“jointly with” the other and that they were paying the purchase price “jointly” with the other. The 1948 Joint 

Facility Agreement unequivocally confirms in Section 1, “The right of way, tracks and all other property 

described in said May 21, 1947 deed is owned jointly and equally by them” (referred to as “Joint Facility 

Agreement.” The Joint Facility Agreement refers repeatedly to “the jointly owned tracks”.  And Section 19 

says that the “parties agree neither shall sell, lease or transfer its interest in the jointly owned tracks, or any part 

thereof, without advance written approval by the other party.”  See Exhibit A -Joint Facilities Agreements and 

Exhibit B (Deed) to KCS’s Reply Statement and Evidence on Compensation Concerning BNSF’s Use of the 

Rosebluff Lead. 

11  Carey Opening V.S. at 24. “Firms will jointly own or operate projects for a number of reasons, 

which includes lowering the cost of the product or service relative to engaging in the activity individually.  

Lowering the cost of the activity increases the economic value.” Frank J. Fabozzi, Henry A. Davis, and 

Moorad Choudhry, Introduction to Structured Finance, 2006, p. 262. 

12 Carey Opening V.S. at 24. The undue economic advantage from the artificially low-non-market rate 

has enabled  BNSF to achieve movements of nearly  carloads during 2019 for Lake Charles area 

customers and an estimated  market share, which represents substantial growth in business over the 

past decade.  Further, during the 2017 to early 2020 period, BNSF achieved approximately    

                 

  

13 As I discussed in my opening evidence, the economic concession that UP made to BNSF in order to 

obtain merger approval is a distinctly different economic circumstance from the normal course of business 
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merger-related benefits with SP.  BNSF benefited from increased business in the Lake Charles 

area (and other areas) as I discussed in my opening evidence.14  Further, the economic nature of 

the jointly-owned asset is exhibited by the competitive impact that BNSF had on the Rosebluff 

Lead area business and customers that led to increased volumes to BNSF and lower rates in the 

area than would otherwise have occurred.15   The heightened competition from BNSF lead to the 

inappropriate devaluation of the jointly-owned Rosebluff Lead asset for UP and KCS.  

As discussed in my opening evidence, the economically appropriate rate is the one that 

would have been commercially negotiated market-based reciprocal switching rates without 

BNSF’s mandated access and merger concession settlement.   

B. Railroads Aren’t Apartments and BNSF Isn’t an Exact Replica of UP as Mr. 

Baranowski’s Subletting Analogy Suggests 

Mr. Baranowski’s analogy that BNSF is simply subletting an apartment ignores the 

economics of a railroad network that is inherently distinct from an apartment. The claim that 

BNSF is simply subletting UP’s property like an apartment implies that the tenant is identical in 

every way as the owner (i.e., a 1 for 1 replacement of a duplicate UP.)  However, a railroad 

network is not an apartment. Moreover, what is being proposed here is not a typical subletting 

arrangement. 

For Mr. Baranowski’s analogy that BNSF is simply subletting the owned property to be 

true, BNSF would need to be identical to UP with the same owned facilities and assets, the exact 

same economics of its network, and have no different or distinct abilities or economic incentive 

to compete.16 

BNSF owns different railroad facilities and assets than UP (and KCS).  BNSF’s network 

footprint is different than UP’s with different physical, economic, and operational advantages. 

Across BNSF’s vast network it reaches customers in 28 states and 3 Canadian Provinces and 

negotiations parties would undertake to solely agree on reciprocal switching rates that occurs among the parties 

on a voluntary basis. See Carey Opening V.S. at 24-30. 

14  Carey Opening V.S. at 25. 

15 Id. 

16 Moreover, under a typical subletting arrangement, UP would move out and BNSF would take his 
place, but this is not happening here. Instead, the crowded apartment envisioned by Mr. Baranowski is now 

occupied by three roommates. 
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provides access to more than 40 ports.17 It has approximately 32,500 route miles with 5,725 

freight stations and connections across its extensive network.18  

BNSF has resulting economic advantages from the unique attributes of its network 

including the locations it serves. To the extent that the Lake Charles area customers seek to have 

products delivered to or from locations on BNSF’s network, there is no additional switching 

access fee incurred, increasing BNSF’s competitive positioning. The historical railroad traffic 

movements for Lake Charles area customers reaffirm that nearly 90% of the traffic volumes that 

BNSF has carried to or from Lake Charles are to or from locations on its network system.19 For 

customers with final destinations on BNSF’s network, the lion’s share of BNSF movements for 

Rosebluff Lead customers originate or terminate at a BNSF delivery location (i.e. are not 

interchanged to another railroad for additional transportation to the ultimate destination).   

BNSF has different operational advantages. For example, BNSF has higher average 

system-wide train speeds than KCS and UP in recent STB service data.   

BNSF charges different rates than other railroads, including UP and KCS. By design, the 

Staggers Act infuses competitive market forces into the railroad industry to the maximum extent 

possible through differential pricing that enables different rates for different customers with 

different competitiveness circumstances.20 As such, BNSF and all other railroads are able to 

commercially negotiate both linehaul and reciprocal switching related service rates with 

customers and may reach an agreement for rates and terms and conditions that are customer-

specific or unique in other ways. As such, rates for various railroad services may be different for 

each railroad and customer.   

17 BNSF Fact Sheet available at https://www.bnsf.com/bnsf-resources/pdf/about-bnsf/fact sheet.pdf,  

18 Id. Freight stations viewed at Department Of Transportation FRA Safety Map, available at 

https://fragis.fra.dot.gov/GISFRASafety/. Stations viewed by Freight Station Accounting Code.  

19                

               

                

            

 See Carey WP “Lake Charles Traffic Analysis.xlsx” 

20 See Association of American Railroads, “Differential Pricing in the Freight Rail Industry”, available 

at https://www.aar.org/wp-content/uploads/2020/08/AAR-Railroads-Differential-Pricing.pdf. 
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Different rates for customer-specific competitiveness circumstances are compounded by 

different economic circumstances that exist for each customer with whom that railroad seeks to 

negotiate rates for its railroad services. Each customer may also have other facilities which may 

or may not be on the same railroad’s network.  Lyondell is such an example as the company has 

multiple facilities in different locations including numerous facilitates throughout the Gulf Coast 

(La Porte, TX, Bayport, TX, Wadsworth, TX, Channelview, TX, Chocolate Bayou, TX, and 

Victoria, TX)  and Lake Charles as well as other locations (Mansfield, TX, Clinton, IA, and East 

Morris, IL).21 For example to the extent that Lyondell has other facilities on the BNSF system, 

BNSF can extend a railroad rate offer that factors in those other facilities into the bid.   

Mr. Baranowski’s analogy that BNSF is simply subletting the owned property would 

require the exact same rates and rate regime for BNSF and all other railroads. Such a regime may 

exist in other network industries. However, such a uniform ratemaking regime does not exist for 

railroads. 

C. BNSF Achieves Greater Revenues/Contributions from Lake Charles Area 

Customers from Second Linehaul Moves from BNSF Storage Facilities Not 

Captured in RCNLD 

BNSF has a distinct         

            . As Figure 1 below shows, 

BNSF’s average railroad rate ranges from           

 for       that may originate in Lake Charles and 

elsewhere.22    

21              

    

22                 
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Figure 1: Comparison of Gateway Rates from BNSF-Storage and UP 
Lake Charles ($/Car) 

The economics of these gateway routes are paiiicularly impo1iant to Lake Chai·les 

customers because - of the Lake Chai-les raih-oad movements ai·e delivered 

to BNSF 's storage 

in transit (SIT) facility.23 As the name suggests, customers store products at the SIT facilities for 

a period of time, and then the raih-oad transpo1ts the products to a final delive1y location, often 

using the gateway lanes ofBNSF. In fact, both BNSF and UP recognize the impo1iance of 

raih-oad rates on these gateways in the nonnal course of business and routinely 

__ 24 

23 See Carey WP "Lake Charles Traffic Analysis.xlsx" 

LC2020-HC-0000790, available at BNSF-LC2020-HC-00000759-99. 
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There are substantial economic benefits in terms of additional revenue and contribution 

margins that BNSF derives from movements to    SIT facilities leading to 

greater revenue as follows: 

• Storage related service fees, including a daily SIT rate of , and the linehaul 

rate to SIT averaged  for these moves. 25 In total, BNSF projected  

million in revenue in regional storage-related services.  

• Additional line haul movements on BNSF’s network from the SIT to a final 

destination such as major BNSF gateways at Chicago, East St. Louis, Houston, 

Eagle Pass, Fort Worth among others. Rates to key gateways for Lake Charles 

movements range from just under     depending on the 

customer and gateway location.26    

Once a shipment has been taken to BNSF’s  SIT, BNSF indicates that  of 

movements from  stay on the BNSF network and move to gateway destinations.27 The 

move to SIT therefore allows BNSF to extract maximum profit from the shipment by permitting 

BNSF to optimize the logistics of the movement within their own network and combining its 

larger SIT and network capacity to create a competitive advantage.  That competitive advantage 

adds substantial revenue and margin contribution to BNSF and the rest of its network including 

an estimated  contribution margin for BNSF’s Lake Charles originating traffic.    

25 BNSF,           at BNSF-LC2020-

HC-0008673, available at BNSF-LC2020-HC-00008668-86 

26 BNSF,              at BNSF-

LC2020-HC-0000790, available at BNSF-LC2020-HC-00000759-99 

27 BNSF, “SIT Expansion Proposal, pg. 6,      at BNSF-LC2020-

HC-0008673, available at BNSF-LC2020-HC-00008668-86.        
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Figure 2: Revenue and Contribution Estimates for SIT Moves from - to Key 
Gateways ($/Car) 

The multi-leg moves from storage facilities provide strategic option value to BNSF's 

negotiations. Specifically, internal BNSF doclllllents report that 

utilization is a key strategy for BNSF 's Lake Charles moves with 

going to - specifically.29 

28 BNSF, 
HC-0008673, available at BNSF-LC2020-HC-00008668-86 

29 See Carey WP "Lake Charles Traffic Analysis.xlsx" 

at BNSF-LC2020-
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 For these reasons, BNSF’s network has a substantial competitive advantage and gains 

large additional revenues not contemplated in an SSW Compensation rate (Based on RCNLD) 

(or even an SSW Compensation rate (Based on CE). Neither approach captures the additional 

estimated  margin contribution to BNSF from the second movement from the BNSF 

storage (or the storage-related fees).  RCNLD is ill-suited to capture this additional option value 

that BNSF derives from access to Lake Charles area customers on the Rosebluff Lead from 

second leg movements across its railroad network after the initial transportation movement to the 

SIT.  So too is the SSW Compensation rate (Based on CE) which suffers from the same flaws (as 

well as additional flaws). However, a market-based rate based on negotiation between the parties 

would reasonably be expected to contemplate the full economic value of the customer, including 

the additional economic contribution margin expected on a second part move for customers that 

rely on storage in transit. 

III. THE REPLACEMENT COST NEW LESS DEPRECIATION APPROACH IS 

DRAMATICALLY UNDERSTATED  

After suggesting that KCS is not due any compensation for interest rental, Mr. 

Baranowski presents an alternative methodology in which interest rental reflects the 

Reproduction Cost New Less Depreciation (“RCNLD”) of the Rosebluff Lead.30  

Mr. Baranowski’s Reproduction Cost New for the Rosebluff Lead trackage equals 

 million and physical depreciation equals  million, leaving a depreciated 

cost (RCNLD) of  million.31 This depreciated cost, along with land values, cost of 

capital assumptions, and usage metrics on the Rosebluff Lead32 results in Mr. Baranowski’s 

recommended interest rental component of the SSW Compensation rate (Based on 

RCNLD) equal to  and along with maintenance expense (which Dr. Neels 

addresses is a total compensation equal to  per car.33  

30 Baranowski Opening V.S. at pages 3-4, 15 and 25. 

31 Physical depreciation equals   See Baranowski V.S. at page 25. 

32 Baranowski Opening V.S. at page 26-29. 

33 Baranowski Opening V.S. at page 29 (Table 12). The interest rental component is  of the 

total compensation of  per Gross Ton-Mile, or  of the total compensation of  per 
car based on Mr. Baranowski’s conversion of  average GTMs per loaded car. See Baranowski V.S. at 

page 28 (Table 11). 
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However, Mr. Baranowski’s RCNLD approach is inadequate with mechanical and 

conceptual flaws to the interest rental component that dramatically understate the real-

world commercial value of the Rosebluff Lead.34 The analyses of BNSF experts Mr. 

Boileau and Mr. Baranowski have the following substantive deficiencies: 

• Understates inflation: road property investment is understated by relying on 

2016 cost estimates that are escalated to 2020 by an AAR materials and 

supplies inflation index.35 However, the pandemic temporarily reduced 

materials costs in 2020 which have already substantially rebounded in early 

2021. Specifically, railroad materials and supplies costs increase by 12.2% 

instead of 5.6% if the period is extended from 2016 to the 2Q2021 instead of 

ending at 4Q2020 as assumed by Mr. Boileau.36 

• Excludes IDC with Replacement Costs of Road Property: The total 

replacement capital costs are understated by excluding Interest During 

Construction (IDC) and the cost of future replacement of road property which 

can add upwards of 20% to the initial road property investments.37,    

• Ignore Full Commercial Value of the Asset by removing physical 

depreciation historically accumulated from old and different assets and 

thereby artificially lowering the new replacement costs below what a new 

entrant or competitive market would allow, as discussed further below, and  

• Removes 50% of the Valuation of the Rosebluff Lead under the guise of 

KCS’s ownership share. BNSF implicitly seeks to assign 50% of the asset 

34 Mr. Baranowski notes that KCS has agreed that RCNLD is an appropriate approach in this case. 

(Baranowski Opening V.S.  at 18, citing February 2019 filings.) As discussed in Section IV.C of my prior 

verified statement, RCNLD may be appropriate in certain economic circumstances. However, the numerous 

unique aspects of the Rosebluff Lead (e.g., high-density customers with significant revenue over short 

trackage) are distinguishing economic circumstances that should yield a higher asset value than that derived 

from RCNLD.   

35 BNSF’s Opening Statement and Evidence on Compensation (“BNSF-144”), Robert Boileau 

Opening Verified Statement (“Boileau Opening V.S.”) Boileau Opening WP “RCNLD Calculations.xlsx” at 

Tab “Unit Costs”, cell M11 (and citing AAR RR Cost Indexes 2020-12.pdf), Boileau Opening V.S. at 92.  

36 See Carey WP Inflation Indexes.xls The STB’s Quarterly Rail Cost Adjustment Factor (RCAF) 

materials and supplies component increased by 12.22% from 2016 actual values to the 2nd quarter of 2021 

forecast. STB, Quarterly RCAF, Docket No. EP 290 (Sub-No. 5) at Decision Appendix at Table B on page 5 at 

Line 3 in the Decisions issued on June 16, 2016, September 20, 2016, December 20, 2016 and March 17, 2017.  

The 2nd quarter 2021 forecast value is in the Decision Appendix at Table A on page 4 at Line 3. 

37 See Boileau Opening V.S. at 101, 102. (Boileau Opening WP “RCNLD Calculations.xlsx” at Tab 

“Tables”, cell F19). This calculation includes a 10% fixed markup to represent engineering costs, a 2.7% fixed 

markup to represent mobilization costs, and on top of these marked up costs a 10% contingency is added. 

These are standard cost estimate percentages used by the STB on road property investment categories. See 
Consumers Energy Co. v. CSX Transp., Inc. Docket No. 42142, slip op. at 259 (STB served Jan. 11, 2018 as 

corrected Mar. 14, 2018) (“CURE”). 

151



value to itself, even though it is not a co-owner and UP and KCS have an 

undivided interest in the Rosebluff Lead.  

 

First, for the understated inflation, this issue is straightforward.  Mr. Boileau simply 

didn’t give due consideration to the temporal nature of pricing discounts during the pandemic 

and the need to use more stable endpoint to escalate prices from 2016. 

Second, the understatement of full replacement costs arises from the exclusion of interest 

during construction (IDC) and the future replacement of capital that necessarily occurs and can 

be a substantial share of the total initial road property investment.  For example, IDC can 

approximate 12-14% of the initial road property investment and was equal to 12.81% in the 

Consumers Energy rate reasonableness dispute resulting in $81 million addition to the initial 

road property investment.38 In addition, the STB has accepted a future replacement cost addition 

(referred to as PV replacement cost) which was 8.17% of the initial road property investment in 

the Consumers Energy rate reasonableness dispute.39 

Third, Mr. Baranowski ignores the full commercial value of the Rosebluff Lead asset by 

relying on an RCNLD that reflects a reduction of the Reproduction Cost New by 59% to reflect 

physical depreciation of the Rosebluff Lead trackage.40 Reducing RCN by historical physical 

depreciation of the old asset (LD) is inappropriate as it does not reflect the current commercial or 

38 See CURE at 282.  

39 See CURE at 282.  Regarding interest during construction, “CSXT used the same methodology as 

Consumers to calculate interest during construction on construction funds outstanding during the assumed 

CERR construction period.” Regarding the present value of replacement costs, “CSXT assumes the cost of 

debt for future asset replacement will mirror the cost of debt during the CERR construction period, consistent 

with Board precedent.” See Consumer Energy Company v. CSX Transportation, Inc., Reply Evidence of CSX 

Transportation, vol. 2-4, Mar. 7, 2016, pp. II-B-46, III-H-2, III-H-3 and Exhibit III-H-1 at p. 4 and p. 7 (Tables 

D and F). Michael Baranowski served as a CSX Transportation witness. See Reply Evidence of CSX 

Transportation, vol. 3, Mar. 7, 2016, pp. III-F-22 to 66, n. 41 at III-F-22 (Roadbed Preparation; co-sponsored); 

pp. III-F-66 to 87, n. 144 at III-F-66 (Track Construction; co-sponsored); pp. III-F-108 to 119, n. 259 at III-F-

108 (Signals and Communications; co-sponsored); pp. III-F-119 to 136, n. 289 at III-F-119 (Buildings and 

Facilities; co-sponsored); pp. III-H-18 (cross-subsidy);  pp. V-1 to 7 (Witness Qualifications and Verification). 

40 RCNLD is calculated by Mr. Boileau.  See Baranowski Opening V.S. at 25. 
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productive value of the asset that would exist among willing buyers and sellers in a competitive 

market outcome.41  

In this case, the Reproduction Cost New (RCN) is a closer cost-based estimate of a 

competitive market price than RCNLD and therefore historical physical depreciation of the old 

asset should be removed.  That is because over the long term the competitive market price is best 

represented by the cost of the new entry competitor.42 RCN generally approximates a SAC based 

rate because a SAC includes new railroad assets for which it begins to depreciate in year 1 and 

continues over future years43 and therefore does not have the substantial historical physical 

depreciation of old assets that would result in the very large 59% reduction as Mr. Baranowski’s 

analysis assumes. 44  If the Rosebluff Lead assets were relatively new, then the impact that I show 

for the Rosebluff Lead would not be as extreme.45 

41  Mr. Baranowski has never proposed RCNLD in any prior rate reasonableness dispute before the 

STB or in any other venue. See Response to Discovery Request No. 9 at Exhibit 1.  

42 In a competitive market, prices reflect the current commercial or productive value of the assets used 

to provide the good or service. This market price is received by all suppliers, regardless of their individual cost. 

For instance, when selling a home that was built twenty years ago a home seller (as well as home buyers) 

would look to current market prices, which are set by sales for comparable houses in the neighborhood 

including any newly constructed homes. The new home’s sales price reflects the cost of a new entrant (the cost 

of construction, including a reasonable profit for the builder) and represents the current productive or 

commercial value of comparable homes in the market. Uber is another example where the productive or 

commercial value of a five-year old car is equal to that of a new car in the market for ride services as both 

receive the same market price (fare) for providing a ride. 

43 Depreciation is an accounting concept that allocates cost of physical assets over their expected lives. 

The Coal Rate Guidelines recognizes that the depreciation represents the loss in value of a used or obsolete 

asset, “Depreciation. The measured loss in asset value which results from use or obsolescence.” See Coal Rate 

Guidelines, Nationwide, 1 I.C.C. 2d 520 (1985) 1985 ICC LEXIS 254 aff'd sub nom. Consolidated Rail Corp. 

v. United States, 812 F.2d 1444, at *63, *82. (3d Cir. 1987) (“Coal Rate Guidelines”).  

44 For instance, consider two physical railroad assets each with $100 original cost and both with a 20 

year economic life. The key distinguishing feature is that the first asset is the outdated facility that is 20 years 

old while the second asset is the newly replaced asset which is 1 year old. If the older asset is 75% depreciated, 

its net book value (original cost minus accumulated depreciation) would be $25 ($100-$75 = $25). In contrast, 

a new replacement asset would have a net book value of $95 at the end of its first year of operation. 

45 In fact, Mr. Baranowski has specifically advocated in a recent regulatory case to not deduct 

historical physical depreciation as he proposes here. Mr. Baranowski presented an analysis in a FERC oil 

pipeline rate case that included only “forward-looking costs” and did not remove large historical depreciation 

for the nearly 50 year old pipeline because, as Mr. Baranowski explained, “it is not relevant to my analysis.” 

See Prepared Answering Testimony of Michael R. Baranowski, Exhibit No. CPC-00012 at pages 3 and 19, 

November 19, 2019, FERC Docket No. OR18-7-002, et al. Epsilon Trading, LLC Chevron Prod. Co., and 
Valero Mktg. and Supply Co. v. Colonial Pipeline Co.. Mr. Baranowski refers to the testimony of John C. 

Klick who states “Prices that will ensure viability over the long run cannot be determined solely by reference 
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As such, a rate estimate based on depreciated cost (e.g. RCN minus physical 

depreciation)46 will be less than that charged by a hypothetical new entrant and fail to represent 

the productive or commercial value of the new assets.47 Absent performing a Stand-Alone Cost 

(SAC) analysis, this cost of new entry can be measured by RCN since removing the reduction of 

depreciation from RCNLD is akin to the results of a SAC analysis.48 

Fourth, under the guise of accounting for KCS’s ownership share, Mr. Baranowski only 

includes partial value of the Rosebluff Lead in the interest rental component compensation by 

specifically reducing the asset value by 50%.49 However, UP and KCS have an undivided interest 

in the Rosebluff Lead shared asset and UP is unable to receive the other 50% of the valuation 

having already received substantial merger-related benefit instead.  

Simply put, by removing 50% of valuation of the asset, BNSF attempts to usurp the 

partial asset value to assign to itself even though it is not an owner of the lead. Without any 

evidence or demonstration that BNSF is entitled to the partial value of KCS’s and UP railroad 

to the net investment of a pipeline system whose assets are relatively old and have significant accumulated 

depreciation.” This discussion also makes the point that a return based on the depreciated book investment of 

older vintage assets do not reflect the “current productive value.” See Prepared Answering Testimony of John 

C. Klick, Exhibit No. CPC-00002 at page 8, November 19, 2019, FERC Docket No. OR18-7-002, et al. 

Epsilon Trading, LLC Chevron Prod. Co., and Valero Mrkting and Supply Company v. Colonial Pipeline 

Company. In addition, Mr. Baranowski routinely presents evidence in SAC cases.  See response to Discovery 

Request 8 (Appendix A) at Exhibit 1.  

46 Depreciation is an accounting concept that allocates cost of physical assets over their expected lives. 

The Coal Rate Guidelines recognizes that the depreciation represents the loss in value of a used or obsolete 

asset, “Depreciation. The measured loss in asset value which results from use or obsolescence.” See Coal Rate 

Guidelines, Nationwide, 1 I.C.C. 2d 520 (1985) 1985 ICC LEXIS 254 aff'd sub nom. Consolidated Rail Corp. 

v. United States, 812 F.2d 1444, at *63, *82. . (3d Cir. 1987) (“Coal Rate Guidelines”).  

47As discussed in my prior verified statement, there are differentiated economic circumstances of 

individual cases where RCNLD may be acceptable. For reasons set forth throughout this report and my 

opening evidence, RCNLD is inadequate in this circumstance.  See Carey Opening V.S at Section IV.C. As 

stated in my prior verified statement, “I have recommended [RCNLD] in a past instance when I identified 

numerous economic factors that supported reliance on it as a reasonable and appropriate measure of the asset 

value for a new entrant in the specific circumstance. For example, in one past case the SSW Rate (based on 

RCNLD) based valuation produced a higher rate than the SSW Rate (based on CE) valuation approach for the 

specific trackage at issue in that case.” See Carey Opening V.S. at 33, n 98. 

48 SAC represents a “simulated competitive price”. See Coal Rate Guidelines at page 9. (“A rate level 

calculated by the SAC methodology represents the theoretical maximum rate that a railroad could levy on 

shippers without substantial diversion of traffic to a hypothetical competing service. It is, in other words, a 

simulated competitive price.”)  

49See Baranowski Opening WP “Compensation Calculations.xlsx” at tab “Fees”, cell B26. Referred to 

as KCS Ownership Share 
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property, Mr. Baranowski implicitly is asking the railroads and the Board to bequeath partial 

value to it.  

Further, as discussed in my opening evidence, the economically appropriate rate is the 

one that would have been commercially negotiated as a market-based fee without BNSF’s 

mandated access as a merger concession settlement. The negotiated rate would represent an 

appropriate market-based fee and profit contribution for the service that KCS can be expected to 

have negotiated as an undivided interest asset joint owner. Such a rate would not expect to be 

arbitrarily reduced by 50% because UP received different merger-related benefits and therefore 

is unable to derive benefits from profit contribution for the access to Lake Charles area 

customers on the Rosebluff Lead. KCS would expect that it would be entitled as a joint owner to 

receive the value of the asset.  To artificially reduce the value of the Rosebluff Lead by 50% as 

Mr. Baranowski has done results in a substantial diminution of the value of the Rosebluff Lead 

asset (below the market-based rate).  

I have made the following adjustments to correct the various errors identified 

above, which collectively more than quadruple the interest rental component compensation 

recommended by Mr. Baranowski from  per car by  per car to 

 per car.50   

• Inflation: To adjust for the temporary effect the pandemic had on materials 

costs, I replace the 4Q2020 index value with the forecast 2Q2021 value in Mr. 

Boileau’s “RCR Materials and Supplies” Index.51 This causes Mr. Boileau’s 

RCNLD of  million to increase to  million.52 The discrete 

impact of this adjustment on the total compensation is shown in Figure  below 

50 Dr. Neels addresses the land value cost component of the interest rental compensation as well as 

maintenance and operating expenses, which is included as a separate and distinct component in the SSW 

compensation from the interest rental component. 

51 See Carey WP Inflation Indexes.xls. 

52 The RCN increases from  million to  million. 
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in Column [C]. The interest rental component increases from  per 

car53 to  per car. 54 

• Additional Road Property for IDC and Future Replacement Costs: To 

reflect IDC and future replacement road property costs, I add a 20% 

adjustment to Mr. Boileau’s corrected RCNLD calculation.55 This causes the 

RCNLD to increase from  million to  million. The 

cumulative impact of this and the prior adjustment is shown at Figure 3 below 

in Column [D]. The interest rental component increases from  per 

car to  per car. 

• Full Commercial Value of the New Asset: To reflect the commercial value 

of the asset I have removed the physical depreciation that was subtracted from 

the RCN by reducing physical depreciation of  million56 to zero. This 

causes the RCNLD and RCN to equal one another at  million. The 

cumulative impact of this and the prior adjustments is shown at Figure 3 

below in Column [E]. The interest rental component increases from  

per car to  per car.  

• Restore 100% of the Valuation of the Rosebluff Lead: I have adjusted the 

50% KCS ownership share Mr. Baranowski applies to the Rosebluff Trackage 

Valuation to 100%.57 The cumulative impact of this and the prior adjustments 

is shown at Figure 3 below in Column [F]. The interest rental component 

increases from  per car to   

53 Baranowski Opening V.S. at page 29 (Table 12). The interest rental component is  of the 

total compensation of  per Gross Ton-Mile, or  of the total compensation of  per 

car, or  of the total compensation of  per car-mile based on Mr. Baranowski’s conversion of 

 average GTMs per loaded car and  Round-trip miles. See Baranowski Opening V.S. at page 28 

(Table 11). 
54 Mr. Baranowski’s calculations rely on Customer Weighted Average Miles on the Rosebluff Lead. 

See Baranowski Opening V.S. at 28 (Table 11). I rely on the distance of  miles from the top of the 

Rosebluff Lead to Lyondell. See Carey WP “Compensation Calculations_Adjusted.xlsx”. 
55 RCN increases from  million to  million.   
56  million is  of the  million RCN. 
57 Rosebluff Trackage Valuation = RCN – Depreciation + Land Value.       
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Figure 3. Adjustments to Mr. Baranowski's Interest Rental Compensation 
Calculation (per Car and per Car-mile)58 

IV. MARKET-BASED ACCESS FEE IS SUPERIOR TO THE REPLACEMENT 

COST BASED RATE ESTIMATE FOR THE ROSEBLUFF LEAD 

For all of the reasons discussed above (and in my opening evidence), replacement costs 

are insufficient to put KCS in the same economic position it would have been if it competitively 

negotiated with BNSF for direct access to Lyondell. As discussed in my prior verified statement, 

I recommend that the STB ensme that KCS does not receive a differentially lower fee59 for 

BNSF 's direct access to Lyondell than KCS could receive through competitive negotiations in 

this case, through market-based access fee estimated based on competitively negotiated market­

based reciprocal switching rates (adjusted to remove the switching cost). 

58 See Carey WP "Compensation Cakulations_Adjusted.xlsx" 
59 The market-based access fee represents the haulage rate that I calculated based on market-based 

reciprocal switching rates that BNSF should compensate KCS for direct access to Lyondell via its owned 
trackage in Lake Charles. 
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Even with the corrections that I discuss above to the Reproduction Cost New calculation, 

the derived interest rental component compensation is dramatically lower than the market-based 

access fee (which is based on real world data for 2,000 comparable reciprocal switching rates—

removing an estimate of switching costs).  The corrected SSW Compensation rate (Based on 

RCNLD) also is lower than the SSW Compensation rate (Based on CE)60 presented by Dr. Kevin 

Neels in KCS’s Opening Evidence.61 The SSW Compensation rate (Based on CE) is also too low 

as it is circular and based on historical rates that have been impacted by competition (i.e. the 

rates and revenue have already been reduced).62 In addition, short mileage hauls such as the 

Rosebluff Lead that has tremendous economic value to access many robust customers, the CE 

revenue attribution is likely to be dramatically too low and not best able to capture the economic 

value of the access (as a negotiated reciprocal switching rate can), which I discuss in my opening 

evidence. 63  

Further, as I demonstrate above,  of BNSF’s railroad movement originating in 

Lake Charles are temporarily moved to storage facilities and approximately  are put back 

on the BNSF network for a second railroad movement for which BNSF derives substantial 

revenue and an estimate  car contribution to the benefit its network. This substantial 

additional revenue and margin contribution is not captured by the calculation of an SSW 

Compensation rate (Based on RCNLD) or a SSW Compensation rate (Based on CE).  However, 

a market-based rate based on negotiation between the parties would reasonably be expected to 

contemplate the full economic value of the customer, including the additional economic 

contribution margin expected on a second part move for customers that rely on storage in transit. 

Simply put, for KCS to receive the full economic value of the Rosebluff Lead it must 

receive a comparable market-based rate.  Using information from reasonably comparable 

situations is an accepted method for measuring the value of an asset that has been accepted by 

60 CE refers to capitalized earnings 
61 KCS’s Opening Statement and Evidence on Compensation, Verified Statement of Dr. Kevin Neels 

(“Neels Opening V.S.”) at 44. 
62 See additional discussion at Carey Opening V.S. at 31-32. 
63 Id. See also Carey Opening V.S. at 16-24. 
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the STB, other regulators, and courts. 64  In fact, this approach is similar to the comparable line 

valuation method that Mr. Baranowski identified as an accepted methodological approach to 

determine an appropriate a valuation base for interest rental.65  A regulatorily-determined rate 

prescription as proposed by Mr. Baranowski does not result from a real-world-commercially-

negotiated rate by BNSF and KCS. BNSF, UP and KCS have all routinely expressed strong 

preference for competition and markets instead of regulation to the maximum extent possible.66 

Competitive harm to KCS has occurred from the disadvantage of competing for customers that 

seek to transport products to or from Lake Charles to locations on BNSF railroad or another 

railroad that has a market-based reciprocal switching rate.  

In addition, regarding the highly competitive circumstances in Lake Charles, BNSF and 

UP each submitted bids for over-lapping, competitive LyondellBasell traffic. As shown in Figure 

4 below, the           , demonstrating the 

competitive dynamic. For non-SIT traffic, the average per car rate was  in the 

BNSF bid and  in the UP bid, and the rate to SIT was  and  

respectively. According to the bid documents produced in discovery, the BNSF bid was slightly 

more expensive than that of UP. Additionally, according to UP bid documents, they targeted a 

64 See additional discussion at Carey Opening V.S. at 20-22. “According to 49 USC § 11102, ‘The rail 

carriers are responsible for establishing the conditions and compensation for use of the facilities.’  Only if they 

fail to establish compensation terms may the Board step in.  Likewise, Section 11102(c) on reciprocal 

switching provides that ‘The rail carriers entering into such an agreement shall establish the conditions and 

compensation applicable to such agreement,’ and only if they fail to do so do the regulators step in.  Both 

provisions indicate that the negotiated, market price is preferred.  If called on to set the price, the Board should 

seek to emulate that market price.”   

65 Baranowski Opening V.S. at 18, n 42, citing Decision No. 8, FD 32760 (Sub-No. 46), slip op. at 12 

n.18. The STB has acknowledged that a comparable line segment approach is a possible method for

determining the appropriate valuation base for the interest rental component. See New England Cent., FD

35842, slip op. at 3.; Toledo, Peoria & W. Ry.—Trackage Rights Compensation—Peoria & Pekin Union Ry.,

FD 26476 (Sub-No. 1), slip op. at 4 (ICC served Sept. 20, 1994); Atchison, Topeka & Santa Fe Ry.—

Operating Agreement—S. Pac. Transp., 8 I.C.C.2d 297, 304-305 (1992). Sales of comparable lines between a

willing buyer and seller would reflect the commercial value of the asset.

66 Carey Opening V.S. at 16-19.  For instance, BNSF’s stated views are that competition is preferable 

to a “forced” switching regime at issue in the Ex Parte 711 case. (“BNSF believes that the Board must allow 

market forces to govern the commercial relationships between railroads and their shippers, and must not create 
standards that allow unnecessary Board intervention in properly functioning markets.”) Id.at 17, citing 

Reciprocal Switching, EP 711 (Sub No. 1) (BNSF Comments Filed October 26, 2016).   
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- daily SIT storage rate, which was significantly lower than daily SIT storage rate usually 

offered by BNSF. 67 

Figure 4. 

An estimate of a real-world market-based outcome is the economically appropriate and 

prefen ed approach to setting a market-based access fee for BNSF to gain direct access to 

Lyondell as it is a fee compensation rooted in the sharing of contribution that KCS would have 

negotiated with BNSF absent the forced access. The real-world market-based access fee I 

calculate and recommend in this case is based on nearly 2,000 comparable market-based 

160 



reciprocal switching rates to the Lake Charles area (adjusted to subtract an estimated switching 

cost for BNSF movement to Lyondell in Lake Charles).  The market-based access fee 

compensation approach gives due consideration to the priority of efficient competitive market 

outcomes and revenue adequacy-based requirements, consistent with the STB policy 

imperatives. This approach of shared profits between BNSF and KCS based on negotiated 

reciprocal switching rates (adjusted to remove the switching cost) is superior to the imposition of 

a regulatorily determined rate estimate for this specific case.  Only with such an appropriate 

market-based access fee will further erosion of the value to KCS’s trackage cease and an 

appropriate sharing of contribution between BNSF and KCS will be achieved such as that which 

would have occurred absent government-mandated forced access.  

 

V. CONCLUSION 

As discussed, Mr. Baranowski’s unsupported “subletting” claim ignores the 50/50 joint 

ownership of the Rosebluff Lead by KCS and UP. Efficient allocation of operational functions 

do not convey separate ownership of the asset and both joint owners have access to all customers 

on the Rosebluff Lead. Further, Mr. Baranowski’s subletting analogy ignores the economics of 

railroads and BNSF’s network capabilities which allows it to offer lower rates to Lake Charles 

area customers that frequently rely on storage in transit facilities (SIT) for a second linehaul 

movement, adding an estimated  margin contribution to BNSF (above and beyond 

the initial contribution to its network for a railroad move to, and storage at, the SIT facility).   

The SSW Compensation rate (Based on RCNLD) proposed by Mr. Baranowski is flawed 

in numerous ways and dramatically understated. First, the RCNLD is understated due to road 

property estimates inflation adjustments that are based on a temporarily low index due to the 

pandemic that has already reversed course. Second, the RCNLD is understated as the road 

property investment ignores additional costs associated with interest during construction and 

future replacement costs.  Third, the SSW Compensation rate (Based on RCNLD) is 

substantially reduced for historical depreciation of the old physical railroad assets that do not 

reflect a competitive market rate charged by a new market entrant, such as a SAC based rate.   

Fourth, under the guise of accounting for KCS’s ownership share, Mr. Baranowski 

removes 50% of the valuation of the Rosebluff Lead without any support. However, UP and 

KCS have an undivided interest in the Rosebluff Lead shared asset and UP is unable to receive 
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the other 50% having already received substantial merger-related benefit instead. As such, BNSF 

implicitly attempts to usurp 50% of the valuation of the asset to assign to itself even though it is 

not an owner of the Rosebluff Lead.  

The combined impact of the identified errors, when corrected, increase the interest rental 

component compensation from  per car to  per car. However, 

notwithstanding the corrections, the SSW Compensation rate (Based on RCNLD) is inadequate 

and incapable of providing KCS with the appropriate economic value of the Rosebluff Lead. The 

SSW Compensation rate (Based on RCNLD) is ill-suited to capture such additional revenue and 

contribution from a second leg movement from BNSF’s SIT and other market value of the 

customers.  The SSW Compensation rate (Based on CE) also suffers from the same flaws (and 

has other issues as well).  

The superior approach is to rely on the real-world market-based access fee that I 

proposed in my opening evidence based on nearly 2,000 reciprocal comparable market-based 

reciprocal switching rates to the Lake Charles area (adjusted to subtract an estimated switching 

cost for BNSF movement to Lyondell in Lake Charles). This approach which relies on 

commercially negotiated rates by willing buyers and sellers provides the best estimate of the rate 

that KCS would have negotiated for the Rosebluff Lead instead of forced access. A market-based 

access fee based on negotiation between the parties would reasonably be expected to 

contemplate the full economic value of the customer, including the additional economic 

contribution margin expected on a second part move for customers that rely on storage in transit. 

Thus, in order for KCS to receive the full economic value of the Rosebluff Lead, it must receive 

a comparable market-based access fee. 
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VERIFICATION 

 

I, Julie M. Carey, declare under penalty of perjury that I have read the foregoing Verified 

Statement, that I know the facts asserted therein, and that the same are true as stated.  Further, I 

certify that I am qualified to and authorized to submit this Verified Statement.   

 

Executed on April 12, 2021 

 

 

 

____________________________________________ 

    Julie M. Carey  
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FD 32760 (SUB-NO. 46) 

BNSF RAILWAY COMP ANY 
-TERMINAL TRACKAGE RIGHTS APPLICATION -

THE KANSAS CITY SOUTHERN RAILWAY COMP ANY AND 
UNION PACIFIC RAILROAD COMP ANY 

KCS'S REPLY STATEMENT AND EVIDENCE ON COMPENSATION CONCERNING 
BNSF'S USE OF THE ROSEBLUFF LEAD 

VERIFIED STATEMENT OF 
JULIUS PAUL MAURIN IV, ESQ., RLS 

My name is J. Paul Maurin IV. I have been involved in real estate cases (condemnation 

and transactional) as an attorney for 18 years. I have practiced land surveying for 28 years (14 

years as a licensed surveyor). Currently, I am the Real Estate Field Services Manager for The 

Kansas City Southern Railway Company ("KCS"). My resume is attached as Exhibit 1. 

During my professional career, I have researched, analyzed, and presented at seminars on 

real estate issues involving the interpretation of real estate documents. I have prepared this 

verified statement to assist the Board in determining the compensation due to KCS for BNSF 

Railway Company's ("BNSF"), direct access over the Rose bluff Lead and Rose bluff Yard 

(herein referred to as the "Property"). 1 

1 This verified statement adopts the various short citations and abbreviations that have previously 
been used throughout this proceeding. 
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I. Description of the Property 

The Rose bluff Lead is a KCS and UP jointly-owned single-track line that begins at the 

fom1er SP Lafayette Subdivision between Dawes, Tex., and Avondale, La., at MP 222.3. The 

Rosebluff Lead extends nine miles to the south. See Decision No. 3 at 1. The Rose bluff Lead 

runs through Rose bluff Yard, which is located at the northern end of the Rose bluff Lead. Id., at 

1-2. Rosebluff Yard consists of five yard tracks and one "running track".2 Id., at The 

Property that is the subject of the above-captioned proceeding includes both the Rosebluff Lead 

and the Rosebluff Yard. 

Since 1981, KCS and UP (or UP's predecessor SP) have, as a matter of convenience, 

divided their operations - not ownership - on the Lead into two customer zones, Zone 1 and 

Zone 2. 3 See Decision No. 3 at 2. Zone 1 customers are generally located north and east of the 

Yard or near the south end of the Yard, while Zone 2 customers are located a mile or more south 

of the Yard. Today, KCS switches customers in Zone 1, and UP switches customers in Zone 2. 

UP and KCS, each of which operates its own yard off its own nearby mainline track, both use 

Rosebluff Yard to exchange cars destined to or originating from the other carrier's zone. 

2 UP and KCS share Rosebluff Yard in separate 12-hour operating windows. UP's window in the 
Yard is scheduled to be from 6:00 am to 6:00 pm, and KCS's window is scheduled to be from 
6:00 pm to 6:00 am. The 12-hour window the parties established for convenience does not apply 
to the Rose bluff Lead. 
3 KCS and UP operate the Rosebluff Lead consistent with the terms of a 1948 joint facility 
agreement ("Joint Facility Agreement") between KCS and UP's predecessor (T&NO) as revised 
in 1981 and 1999. Originally, the 1948 operating agreement divided the operational 
responsibility for the tracks into two-year blocks KCS served for 2 years, then T &NO would 
serve for 2 years. The 1981 agreement, noting that the Lead had been "deeded to The Kansas 
City Southern Railway Company and the said Texas and New Orleans Railroad Company" 
(pages 1-2) divided the operational responsibility a different way, into zones. Originally the 
companies alternated which served what zone, but shippers complained, so in 1999 they agreed 
to a pause in alternating zones. But at no time did the companies divide the ownership. Indeed, 
Article I, A. to the Joint Facilities Agreement refers to "the jointly-owned track acquired by deed 
of May 21, 1947". 

2 
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Irrespective of the zones, per Article of the Joint Facility Agreement, either carrier 

may operate a "solid over-the-road unit train" into the zone operated by the other. Also, Section 

19 of the Joint Facility Agreement recognizes that the "parties agree[ d] neither shall sell, lease or 

transfer its interest in the jointly owned tracks, or any part thereof, without advance written 

approval by the other party." Id. 

II. The Conveyance Confirms KCS and UP Have an Undivided Joint Interest in the 
Property. 

On May 21, 1947, the Reconstruction Finance Corporation and The United States of 

America conveyed the Property to The Texas and New Orleans Railroad Company ("T &NO")4 

and The Kansas City Southern Railway Company via deed (hereinafter the "Conveyance"). 5 

The Conveyance unequivocally states that the Conveyance's intention was to deed the Property 

to the Purchasers jointly. Id., at 1, 13. The Conveyance clearly states that T&NO and KCS 

would be referred to jointly as "Purchaser" and refers to them with the pronoun "their." 

Furthermore, the resolutions adopted by T &NO and KCS and attached to the Conveyance state 

that they confirm or complete the purchase: 

4 In 1961, the T&NO merged into SP, and the T&NO ceased to exist as a separate entity. 
See S. Pac. Co.-Merger-Tex. & New Orleans R.R., 312 I.C.C. 598, 600-01 (1961). Thus, SP 
was T &NO' s successor to the joint facility agreements and co-owner of the Rose bluff Lead with 
KCS from 1961 until the UP/SP merger. 

5 The 194 7 Conveyance for the property confirms that the government conveyed the Property to 
The Texas and New Orleans Railroad Company and The Kansas City Southern Railway 
Company "jointly hereinafter called "Purchaser" (page 1) and that "th[ e] conveyance transfers 
and assigns to the Purchaser any and all transferrable rights, franchises, licenses and pem1its 
which the Vendor may have obtained ... The above-described property, rights of way, servitudes, 
and easements are conveyed to the Purchaser ... " (page 12) and "TO HAVE AND TO HOLD: 
The said property unto the said Purchaser and the Purchaser's successors and assigns forever," 
(page 13), using the single term Purchaser, representing both T&NO and KCS, as the 
grantee. See Exhibit B. 
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"for the price and sw11 of Two IIW1dred Fifty Thousand and no/100 ($250,000.00) 
Dollars cash, to be paid joint ly ... .in the proportions of one-half each." 

Based on my experience in researching, analyzing, and interpreting real estate 

documents, I am ccriain that the Conveyance deeded the Property to T&NO and KCS _jointly. 

III. The Louisiana Civil Code Confirms KCS and UP Have An Undivided Interest in the 
Property. 

Under Louisiana law, the Louisiana Civil Code should be utilized to resolve conveyance 

interpretation issues. BNSF's argwnent that UP and KCS have divided their W1divided interest 

into two distinct and separate interests solely because the parties chose for administrative 

convenience to establish zones and operating windows for the Rose bluff Yard is irreconci lab.le 

with the real property laws of the State of Louisiana. 

The Louisiana Civil Code provides that two or more persons may own the same real 

property in "indivision" 6, each having an undivided share. See La. Civ. Code. art. 480. In the 

absence of other provisions of law or juridical act, the shares of all co-owners are presumed to 

be equal. See La. Civ. Code art. 797. Co-owners share the fruits and products of the thing held in 

indivision in propmiion to their ownership. ("Fruits" W1der the Civil Code includes any revenue 

derived from the property jointly owned). When fruits or products are produced by a co-owner, 

6 See "indivision": "a state of undivided wholeness: state of being owned by two or more co­
owners each having an undivided interest in the property as a whole. https://www.merriam­
webster.com/legal/indivision. Also, "indivision (1875) Civil law. Undivided ownership of 
property; the condition of being owned by co-owners each having an undivided interest in the 
property." Black's Law Dictionary, 11 th Ed. (2019). See also Steel v. Denning, 456 So.2d. 992, 
997 (1984): 

It is well settled that property may be held in indivision, that is, it may be owned jointly 
by more than one person, with no single person owning any particular part of the 
property, rather, each owning an interest in the whole. As early recognized by this Cour t, 
co-owners of land "are owners par mi et par tout, of part and of the whole. Neither of 
two co-owners has the exclusive right to any determinate part of the common property," 
citing Gulf Refining Co. v. Carroll, 145 La. 299, 82 So. 277 (1919). 
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other co-owners are entitled to their shares of the fruits or products after deduction of the costs of 

production. See La. Civ. Code. art. 798. Louisiana courts consistently pennit a co-owner to 

recover the fruits from the property obtained from another co-owner. See, e.g., Ellwood Oil Co. 

v. Anderson, 26_, 907 (La. App. 2 Cir. 05/10/95), 655 So. 2d 694, 698 (finding a right of action 

against a co-owner to recover his share of fruits of the property held in indivision); Milton v. 

Milton, 2010-1589 (La. App. 1 Cir. 05/09/11 ), 71 So. 2d 326, 334-35 (applying a one-half 

undivided interest in the revenues from a dairy farm between co-owners). 

Under La. Civ. Code art. 807, parties who do not want to continue to hold property in 

indivision may seek partition. UP and KCS have not done so, and continue to hold the Rosebluff 

Lead in indivision. Accordingly, under Louisiana law, KCS is entitled to be compensated for 

BNSF providing direct access over the Rose bluff Yard and through the Rose bluff Lead 

regardless of whether BNSF' s service occurs during UP or KCS' s window. 

Conclusion 

Collectively, the Conveyance speaks for itself, but to the extent there is any ambiguity, 

the Louisiana Code and the two Joint Facility Operating Agreements all clearly demonstrate that 

there has never been a division of KCS and UP's undivided ownership for legal or any other 

purpose. From the time of the Conveyance and continued to the present, KCS and UP have at all 

times owned the Property jointly, as co-owners, and in indivision. 
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VERIFICATION 

I, J . Paul Maurin IV, declare under penalty of pe1jury that I have read the foregoing 
Verified Statement, that I know the facts asserted therein, and that the same is true as stated . 
Further, I certify that I am qualified to and authorized to submit this Verified Statement on behalf 
of The Kansas City Southern Railway Company. 

Executed on thi s 12th day of April 2021. 
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Exhibit l: Biography of J. Paul Maurin IV 

J. Paul Maurin IV 
14502 Hemlock Street, Overland Park, Kansas 66223 

816.983.1123 • pmaurin@kcsouthern.com 
Licensed Attorney and Land Surveyor in Kansas & Missouri 

Licensed UAS Remote Pilot 

WORK EXPERIENCE 

The Kansas City Southern Railway Company 
Present) 
REAL ESTATE FIELD SERVICES MANAGER 

Kansas City, Missouri (2018 -

• Manage like-kind exchanges and acquisitions for railway sidings, railyards, and right-of­
way expansions. 

• Prepare legal descriptions, easements, subordinations, releases, deeds, leases, and 
purchase and option contracts. 

• Advise legal counsel and internal departments on real estate issues including adverse 
possession and condemnations. 

Kansas City Power & Light Co. 
2018) 
REAL ESTATE SPECIALIST (2006 2018) 

Kansas City, Missouri (2006 --

• Appeared before city and county commissions to obtain permitting for substations and 
communication towers. 

• Prepared legal descriptions, easements, subordinations, releases, deeds, leases, and 
purchase and option contracts. 

• Advised legal counsel and internal departments on various real estate matters. 
• Served as advisory member of drone SCOUT Team to explore drone technology in 

surveying and utility industries. 
CONTRACT MANAGER (2015 2018) 

• Oversaw and administered multi-million dollar contracts associated with Midwest 
Transmission Project. 

• Collaborated with inside legal counsel to determine parties' contractual obligations. 
• Monitored outside contractor performance and enforced contractual obligations to 

maximize value to company. 

Schmitz, King & Associates, Inc. 
Rhodes Land Surveyors, Inc. 
2004) 
CREW CHIEF 

Olathe, Kansas (2005 2006) 
Kansas City, Kansas (1994 -

• Performed boundary, topographical, ALTA, and flood surveys and supervised field 
activities of 3-man crew. 

• Researched deeds, abstracts, permanent surveys, and plats for boundary, right-of-way, and 
easement information. 
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Wallace, Saunders, Austin, Brown & Enochs 
2005) 
ASSOCIATE ATTORNEY 

Overland Park, Kansas (2004 -

• Managed complex workers' compensation and real estate cases and regularly appeared in 
court. 

• Researched and drafted correspondence and court-filed documents including briefs and 
pleadings. 

EDUCATION 

Washburn University School of Law; Juris Doctor, 2003 Topeka, Kansas 
• Law Clinic (represented low-income clients pursuant to Kansas Supreme Court Rule 709) 
• Independent research on Wyandotte Tribal Land Claim 

Benedictine College; B.A., Sociology, 1998 Atchison, Kansas 
• Varsity NAIA Baseball (1995 - 1998) 
• Atchison County Community Corrections (Surveillance Officer Internship) 

PUBLICATIONS & PRESENTATIONS 

• Presenter, "Railroad Right-of-Way," Salina Seminar Series (Jan. 2016) 
• Presenter, "Kansas Minimum Standards for Boundary Surveys," KSLS Annual Meeting 

(Oct. 2016 & Oct. 2018) 
• Co-Author, "Ambiguities in Legal Descriptions," Section Lines (May 2011) 
• Co-Author, "Kansas Boundary Surveys: Principles of Law," Section Lines (Aug. 2011) 
• Presenter, "Land Surveyor in the Courtroom," KSLS Annual Meeting (Oct. 2009) 

MEMBERSHIPS & COMMUNITY ACTIVITIES 

Kansas Bar Association The Missouri Bar 
Kansas Society of Land Surveyors (Former Board Member) Missouri Society of 

Professional Surveyors 
Lakeview Hunting & Fishing Association (Former Board Member) Volunteer Youth 

Baseball Coa_ch (2011- Present) 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of KCS’s Reply Statement and Evidence on Compensation 

Concerning BNSF’s Use of the Rosebluff Lead was served by first-class mail, postage prepaid, or 

by a more expeditious manner, this 12th day of April 2021, on counsel for BNSF Railway 

Company, Union Pacific Railroad Company, and all other parties of record.    

/s/ William A. Mullins 

William A. Mullins 

Attorney for The Kansas City Southern 

 Railway Company 
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