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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 36493

PROTECT SUDBURY INC. -
VERIFIED PETITION FOR DECLARATORY ORDER

Petitioner, Protect Sudbury Inc. ("Protect Sudbury"), hereby respectfully petitions the
Surface Transportation Board (“STB” or “Board”) for a declaratory order to eliminate
uncertainty pursuant to its authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321, finding (1)
that a line of railroad in the Town of Sudbury, Massachusetts (“Sudbury”) owned by the
Massachusetts Bay Transportation Authority (“MBTA”) is not abandoned and remains subject to
the jurisdiction of the STB and (2) MBTA cannot encumber the line of railroad in such a manner
that unduly interferes with the reactivation of rail service.

THE PARTIES

Protect Sudbury is a non-profit organization located in Sudbury. Protect Sudbury’s
mission is to preserve and protect the environment, landscape, health, safety, historic character,
and property values of Sudbury. Its primary objective is to prevent all power lines along the
MBTA rail line that runs through the town and to prevent above-ground power lines anywhere in

Sudbury.



Sudbury is located about 18 miles west of Boston. It was incorporated in 1689 and has a
population of 18,173. It has an area of 24.7 miles. It is an historic town with hundreds of

historic landmarks.

The MBTA is one of the oldest public transit systems in the United States. It is also the
largest transit system in Massachusetts. As a division of the Massachusetts Department of
Transportation, the MBTA provides subway, bus, commuter rail, ferry, and paratransit service to

eastern Massachusetts and parts of Rhode Island.

The Boston and Maine Corporation (“B&M?”), known as the Boston and Maine Railroad,

was a U.S. Class I railroad in northern New England. At the end of 1970, B&M operated 1,515
route-miles on 2,481 miles of track when it entered bankruptcy. In 1983, the B&M emerged
from bankruptcy when it was purchased by Guilford Transportation Industries. Guilford Rail
System changed its name to Pan Am Railways (“PAR”) in 2006. Technically, B&M still exists
today but only as a non-operating ward of PAR. B&M owns the property, while Springfield
Terminal Railway, a B&M subsidiary, operates the trains and performs maintenance. CSX
Transportation is presently in the process of purchasing significant portions of PAR, which

proceeding is pending before the STB.

Eversource Energy (“Eversource”) is a publicly traded, Fortune 500 energy company
headquartered in Hartford, Connecticut, and Boston, Massachusetts, with several regulated
subsidiaries offering retail electricity, natural gas service, and water service to approximately 4
million customers in Connecticut, Massachusetts. and New Hampshire. Following its 2012
merger with Boston-based NSTAR, Northeast Utilities, the predecessor to Eversource, had more

than 4,270 circuit miles of electric transmission lines, 72,000 pole miles of distribution lines, and



6,459 miles of natural gas pipeline in New England. On February 2, 2015, Northeast Utilities
and all its subsidiaries rebranded themselves as "Eversource Energy". The stock symbol changed

on February 19, 2015, from "NU" to "ES".

The Massachusetts Department of Conservation and Recreation (“DCR”) is the steward
of one of the largest state parks systems in the country. Its 450,000 acres is made up of forests,
parks, greenways, historic sites and landscapes, seashores, lakes, ponds, reservoirs, and

watersheds. Its main office is located in Boston.

THE RAIL LINE AT ISSUE

The rail line at issue here was part of branch line called the Central Massachusetts
Railroad Division of the B&M (the “Line”). The subject railroad right of way or corridor enters
from Wayland, MA near Landham Road and exits in Marlborough, MA within the so-called
Memorial Forest. The subject railroad right of way is also shown on certain railroad valuation
plans (Val Plans V5/14, V5/15, V5/16, V5/17, V5/18, and V5/19) recorded with the Middlesex
South Registry of Deeds in Plan Book 442B, Plans 55R through 60R. The Line in Sudbury runs
from milepost B23/N81 to B27/N86. It is now a portion of the Mass Central Rail Trail. (A map

of the Line is attached hereto as Exhibit A.)

The Central Massachusetts Railroad Division of the B&M was built in the 1800s and ran
from Boston to Northampton, MA in 1888. This branch line has a long and storied history, but
for purposes of this Petition, the relevant facts begin when B&M entered bankruptcy in 1970, In
the Matter of Boston and Maine Corporation, Debtor, United States District Court for the
District of Massachusetts (“District Court”), Docket No. 70-250-M. On March 12, 1970, certain
bondholders of the B&M filed a petition, instituting proceedings in the District Court for

reorganization of the railroad in accordance with Section 77 of the Bankruptcy Act (11 U.S.C. §
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205). The bondholders' petition was approved, and trustees of the B&M and its property were

appointed by the District Court.

In the bankruptcy proceeding, on December 24, 1976, the Trustees of the property of the
B&M granted to the MBTA in a deed ( a copy of which is attached hereto as Exhibit B) all of
their “right, title and interest (sufficient to permit the Authority to operate a passenger and freight
rail service over the rail line rights of way...) in and to the Trustees Railroad rights of way”,
which included the Central Massachusetts Railroad Division (the “Deed”). Deed at 1, 14. This
grant of title was recorded by Deed by the Trustees at Book 13117 Page 113. In said Deed, the
Trustees reserved the right and easement to continue Trustees’ freight transportation business.
MBTA owned the real estate and had the right “to use, maintain and alter said properties as it
sees fit.” Deed at 1-2. MBTA also had the right “to exercise control over the use, condition,
maintenance and operation of said property.” Deed at 5-6. See also Deed at 15 (Trustees had
sole operating and maintenance control over the “freight only” rail lines which included the
Central Massachusetts Branch.) MBTA had the right to give written notice to the Trustees to use
a line exclusively. Upon receipt of said notice, the Trustees were required to seek abandonment
authority from the ICC. Deed at 22. Upon receipt of abandonment authority from the Interstate
Commerce Commission (“ICC”), the Trustees had no right to reinstate freight rail service

without written approval from MBTA. Deed at 24.

In addition to the Deed, the subject railroad right-of-way is also subject to the terms and
provisions of a Taking by MBTA, dated February 16, 1977, and recorded in Book 13156, Page
34. The purpose of the taking was to provide and extend mass transportation facilities for public

use, layout and construct rapid transit extension. The land was taken in fee simple.



Section 17(a) of the Public Law 96-101, 93 Stat. 736 (1979), the Milwaukee Railroad
Restructuring Act, transferred jurisdiction over the B&M abandonments and discontinuances
from the ICC to the District Court in No. 70-250-M. In 1979, B&M filed an application to
abandon two branch lines, including the Central Massachusetts Branch from milepost B10.50
near Waltham North, MA to the end of the line at that time near Berlin, MA at milepost B32.18,
a distance of 21.68 miles in the Counties of Middlesex and Worcester, MA. This part of the
Central Massachusetts Branch includes the Line at issue here that runs through Sudbury. B&M
stated that it did not own the right-of-way, tracks, structures, or other materials on the lines
proposed for abandonment because they were owned by MBTA pursuant to the Deed. The ICC
stated that the B&M could not abandon these lines because it did not own them but instead must
seek discontinuance of service. B&M supported its application for discontinuance of service by
stating that the lines do not generate a sufficient demand for service which would justify
continued operation or warrant rehabilitation. The ICC recommended to the District Court that
the Trustees should be permitted to discontinue service over the Central Massachusetts Branch
Line. Robert W. Messerve and Benjamin H. Lacy, Trustees of the Property of the Boston and
Maine Corporation, Debtor, Abandonment between Waltham North, Berlin, and Marlboro, MA,
AB-32 (Sub-No. 7F) (ICC decided March 26, 1980) (A copy of this decision is attached hereto

as Exhibit C.)

On October 3, 1980, the District Court issued a Memorandum and Order that followed
the ICC’s recommendation. The Order found it to be in the best interests of the B&M and
consistent with the public interest to permit the discontinuance by B&M of freight service over
the Central Massachusetts Branch Line. In the Matter of Boston and Maine Corporation, 70-

250-M (D. Mass., October 3, 1980) (A copy of this decision is attached hereto as Exhibit D.)



After the issuance of this Order by the District Court, there has been no rail service on the
Central Massachusetts Branch Line by MBTA, B&M, or any other rail carrier. Also, there is no
evidence that this Line was ever abandoned by MBTA or B&M since freight service was
discontinued pursuant to the 1980 Order. Therefore, the Line at issue in this proceeding in

Sudbury remains in the national rail system and subject to the jurisdiction of the STB.

However, the story of this Line does not end there. On December 30, 2010, MBTA and
the Massachusetts Department of Conservation and Recreation (“DCR”) entered into a trails-use
agreement over the Central Massachusetts Branch from Waltham to Berlin, MA, which includes
the Line at issue here in Sudbury (“Agreement”). (A copy of this Agreement is attached hereto
as Exhibit E.) According to the Agreement, the trail is 15 wide with 2’ shoulders on either side.
Agreement at 2. The term of this lease Agreement is 99 years, except MBTA may terminate it
upon 2-years notice. DCR understands that MBTA may use the right-of-way for rail
transportation in the future. Agreement at 4. The MBTA may continue to utilize the rail
corridor but any portion so utilized in connection with third-party transactions will continue to

provide for the continuity of the rail trail corridor. Agreement at 8.

Moreover, on June 9, 2017, MBTA and Eversource entered into an option agreement for
a subsurface transmission line easement on the Central Massachusetts Branch line in Hudson,
Stow, Marlborough, and Sudbury, MA. (A copy of the option agreement is attached hereto as
Exhibit F.) The project would result in a new 115 kv electric transmission line along the rail
right-of-way for approximately 8.63 miles, including the Line. The form of the non-exclusive,
perpetual easement was attached to the agreement as Exhibit C. It provides Eversource the right
to construct, reconstruct, lay, operate, maintain, repair, replace, rebuild, upgrade and/or remove

the improvements within the easement. Easement at 1. The option specifically mentions it is



subject to the DCR trails-use agreement and cannot materially interfere with DCR’s use of its

leased premises. Option at 3.

The form easement reserves to MBTA the right to install, operate, repair, and maintain
transportation/rail infrastructure within the easement area provided that such rights will not
unreasonably interfere with Eversource’s use of the easement for its purposes. Easement at 2.
MBTA reserves the right to relocate Eversource’s improvements to another location at any time
after 20 years from the date of the easement if in MBTA’s opinion Eversource’s improvements
interfere with the use of MBTA’s right-of-way for the operation of its transportation system and
for no other purpose. MBTA must give Eversource five-years notice after the twenty-year
period requesting such relocation. Easement at 3. When MBTA is using the right-of-way for
transportation purposes, the easement is subject to the requirements of MBTA to operate its

transportation service. Easement at 5.

Moreover, Eversource must ensure that the installation, operation, maintenance, repair,
replacement, relocation, and removal of its improvements comply with MBTA’s standards for
engineering and safety referenced in MBTA Railroad Operations Directorate. However, MBTA
specifically waived the following standards in the MBTA Railroad Operations Directorate dated
August 2014' : T Guidelines and Procedures for Construction on MBTA Railroad Property,
Section 9.01 C2; II Maintenance and Protection of Railroad Traffic, Sections 2.10 and 2.11; IV
Pipeline Occupancy Specifications, and V Specifications for Wire Conduit and Cable
Occupations, Sections 3.02 E 1, 4.01 B, and 5.01 including plates II, III, IV, and VI. Easement

at 14-15.

1 www.mbtarealty.com/wp-content/uploads/pdf/RROpsGuidelinesandProcedures.pdf
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Finally, the construction of this subsurface transmission line will result in the removal of

all rail tracks and a substantial portion of the ballast on the Line.

ARGUMENT

A Declaratory Order Is Proper Here.

Under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321, the STB has discretionary authority to
issue a declaratory order to terminate controversy or remove uncertainty. The STB has exercised
broad discretion in handling such requests, considering a number of factors, including

significance to the industry and ripeness of the controversy. Delegation of Authority--

Declaratory Order Proceedings, 5 1.C.C.2d 675, 767 (1989).

First, this controversy is ripe. As discussed herein, MBTA owns the Line at issue that
runs through Sudbury. B&M obtained discontinuance authority from the ICC in 1980, but the
Line was never abandoned. No rail traffic has run on this Line since the 1970s. Therefore, the
landowners who abut the right-of-way seek clarity about the status of this Line to protect their
interests in their land. Only the STB can confirm whether this Line has been abandoned as it has
exclusive jurisdiction over such decisions. Therefore, Protect Sudbury seeks the STB’s guidance
on what the present state of this Line is, so it can determine what legal avenues are available to

these abutting landowners.

Moreover, this matter has great significance to the rail industry. First, it is important to
understand the status of this Line and others like it. When B&M sought discontinuance
authority, the ICC stated that abandonment was not proper because the railroad did not own the

underlying property rights. However, since that time, the ICC/STB has allowed abandonments



to occur in similar situations by railroads in the same shoes as B&M. Therefore, there is

confusion about what party should seek abandonment on lines like the one at issue.

In addition, when a line has not been abandoned, like the one that runs through Sudbury,
the owner cannot encumber the line to the extent that reactivation of rail service is not possible.
In this situation, MBTA, as described above, has agreed to two easements over the right-of-way
that prohibit reactivation of rail service in the future for at least twenty-five years. One of the
Board’s primary purposes is to protect the United States rail system and to make sure that
railbanked lines are not interfered with in such a manner. As a result, a determination about
whether these easements prohibit rail service reactivation on this Line is important for the

protection of U.S. rail-banked lines.

The Line Has Not Been Abandoned and Thus Remains Subject to the Jurisdiction of
the STB.

Congress gave the Board exclusive and plenary authority over rail line abandonments,
and Board authority is required before a railroad line can be lawfully abandoned. Chicago &
N.W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 319-21 (1981); Phillips Co. v. Denver
and Rio Grande Western R., 97 F.3d 1375 (10th Cir. 1996), cert. denied, 521 U.S. 1104 (1997).
The courts have been clear that “[a]bsent . . . valid . . . abandonment [authority] . . . a state may
not require a railroad to cease operations over a right-of-way.” National Wildlife Federation v.
ICC, 850 F.2d 694, 704 (D.C. Cir. 1988) (citing New Orleans Terminal Co. v. Spencer, 366 F.2d
160 (5th Cir. 1966) (New Orleans Terminal)). Thus, any party seeking the abandonment of a line
of railroad, or discontinuance of rail service, must first obtain appropriate authority from the
Board. See Consolidated Rail Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994). In short, the
abandonment of a line of railroad may occur only if authorized by the Board. See 49 U.S.C. §

10903; 49 CFR § 1152.



Here, B&M sought abandonment authority from the District Court in 1979 in accordance
with the Milwaukee Railroad Restructuring Act. The ICC advised the District Court that B&M
could not abandon the Line because it did not own the right-of-way. Instead, MBTA owned the
right-of-way at that time pursuant to the Deed. B&M only owned a freight easement over the
Line like in the State of Maine’ line of cases that are commonplace now. Therefore, the District

Court authorized the discontinuance of rail service over the Line but not an abandonment.

A full abandonment not only extinguishes the common carrier obligation as to a line, but
also removes the underlying right-of-way from the STB’s jurisdiction. Hayfield N. R.R. v.
Chicago & N.W. Transp. Co., 467 U.S. 622 (1984) (once abandonment authority is exercised, the
right-of-way is no longer subject to Federal rail regulation and its disposition is subject to state
property law instead). In contrast, discontinuance authority relieves the carrier from its
obligation to provide service over the line, but the carrier holds the right-of-way in reserve for
potential future reactivation of rail service (i.e., it “railbanks” the line). In other words, the
discontinuance of service as opposed to full abandonment of a line avoids the extinguishment of
any rail easements under state property laws and the return of such property to reversionary

interest holders. Preseault v. ICC, 494 U.S. 1, 5-6 n. 3 (1990).

2 In Finance Docket No. 31847, State of Maine, Department of Transportation—Acquisition and
Operation Exemption—Maine Central Railroad Company (not printed) (ICC served May 24,
1991) (State of Maine), the ICC addressed the question of whether a given transaction involves
the sale of a rail line and thus requires this agency's approval under section 10901, or is simply
an unregulated sale of assets. In that case, the ICC dismissed for lack of jurisdiction a notice of
exemption involving the sale by Maine Central Railroad Company (MEC) to the State of Maine
(the State) of the physical assets of a rail line, including the track. In concluding that the sale
involved only the transfer of assets, rather than a rail line, the ICC noted: (1) that there was no
intention by the parties to transfer seller's common carrier obligation; (2) MEC intended to
continue operations over the line through its subsidiary, Springfield Terminal Railroad; and (3)
MEUC retained an exclusive easement over the line that would ensure MEC (and its successors
and assigns) “both the full right and necessary access to maintain, operate and renew the line.”
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Therefore, because B&M only obtained discontinuance authority for the Line, MBTA
presently holds the right-of-way subject to possible reactivation of rail service until a proper
abandonment of the Line occurs. Assumedly, MBTA may argue that it is a noncarrier under the
State of Maine doctrine because it does not have the authority to operate freight service over this
Line, as it gave that exclusive right to B&M in the freight easement pursuant to the Deed in
1976. Therefore, MBTA might take the position that it cannot obtain abandonment authority
because it is not subject to the jurisdiction of the STB as a commuter authority and accordingly,
all rights on this Line have been properly extinguished. However, that does not change the fact

that this Line has never been abandoned and remains subject to the jurisdiction of the STB.

For example, in /llinois Central R.R. Company — Abandonment Exemption — in St.
Tammany Parish, LA, AB-43 (Sub-No. 154X) (ICC served Jul. 2, 1992), the Illinois Central,
without ICC approval, sold the real estate underlying the right-of-way at issue in that proceeding
to a private buyer, thereby causing the ICC to seek more information about whether this
transaction would impair IC’s ability to obtain abandonment authority. The ICC found the IC
retained an exclusive easement over the land underlying the track to permit continued rail
operations by IC. The easement provided that the buyer could not interfere in any way with
continuing rail operations on the property. Because of this easement, the ICC found based on
State of Maine that IC retained the necessary legal interest in the line to obtain abandonment

authority.

Therefore, it is clear despite the ICC’s holding in 1979 that B&M could not abandon the
line because it did not own the property, that B&M is the party that must seek abandonment
authority here unless a third party petitions the Board for an adverse abandonment of the Line.

See, e.g., Boston and Maine — Abandonment Exemption — in Middlesex County, MA, AB-32

12



(Sub-No. 99X) (STB served December 7, 2006) (B&M abandonment of line owned by MBTA);
Boston and Maine Corporation — Exemption — Discontinuance of Service in Essex County, MA,
AB-32 (Sub-No. 37X) (ICC decided June 20, 1988) (B&M discontinuance notice treated as
abandonment on right-of-way owned by MBTA), but see Boston and Maine Corporation —
Discontinuance of Service Exemption — in Essex County, Mass., AB-32 (Sub-No. 106X) (STB
served March 3, 2015) (Only discontinuance by B&M used on line owned by MBTA);
Massachusetts Bay Transportation Authority and Boston and Maine Corporation —
Abandonment and Discontinuance Exemption — in Middlesex County, MA, AB-32 (Sub-No.
44X) (ICC decided July 12, 1991) (B&M and MBTA filed for discontinuance and abandonment
on line owned by MBTA). Therefore, Sudbury seeks a determination from the Board that this
Line is not abandoned and remains subject to the jurisdiction of the STB to clarify the
inconsistencies in the various decisions regarding abandonment of this Line and others like it in

the past.

MBTA'’s Easements on this Railbanked Line Unduly Interfere with the Ability of a
Rail Carrier to Reactivate Rail Service on It.

Based on the foregoing analysis of the Line, it is apparent that it remains a railbanked line
that has not been abandoned. Therefore, it remains subject to the jurisdiction of the STB. As
noted, the courts have been clear that “[a]bsent...valid...abandonment [authority]...a state may
not require a railroad to cease operations over a right-of-way.” National Wildlife Federation, 850
F.2d at 704 (citing New Orleans Terminal)). State actions that prevent reactivation of a line
subject to STB jurisdiction are precluded. Union Pacific Railroad Company — Petition for

Declaratory Order, FD 34090, slip op. at 4 (STB served Nov. 9, 2001).
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For example, in New Orleans Terminal, 366 F.2d at 163-64, the court found
unenforceable a Parish ordinance directing a Parish attorney to take action, by suit, to compel
removal of rail street crossings. Similarly, in Des Moines v. Chicago & N.W. R. Co., 264 F.2d
454, 457-60 (8™ Cir. 1959), the court found that the city could not, by suit, oust a railroad from
use of city streets upon “forfeiture” of a “grant” and “contract” without abandonment authority.
Also, in Union Pacific, FD 34090, the Board found that the City’s efforts to prevent reactivation
of a rail line by removing rail tracks pursuant to an agreement were precluded as an attempt to
regulate the abandonment of an interstate rail line. See also Maumee & Western Railroad
Company and RMW Ventures LLC — Petition for Declaratory Order — CSX Transportation, Inc.
Crossing Rights at Defiance, OH, FD 34527, slip op. at 7 (STB served May 9, 2007) (‘A carrier
may not undercut another carrier’s ability to fulfill its common carrier obligation by unilaterally
severing track of the other carrier that is part of the national transportation system.”); Wisconsin
Department of Transportation — Abandonment Exemption — in Winnebago County, WI, AB-343
(Sub-No. 2X), et al, slip op. at 2 n. 3 (ICC served July 13, 1993) (Severing of line to build
highway before receiving abandonment authority could be viewed as an “unlawful

abandonment.”)

In R.R. Ventures, FD 33385 (STB served Jan. 7, 2000), a railroad, RVI, seeking
abandonment had entered into an agreement with a city, Boardman, requiring as a condition
precedent to reactivating rail service, the construction of a grade separated crossing. The local
port authority, CCPA, filed an offer of financial assistance seeking to acquire the line at issue
and asserted that this agreement creating a condition precedent to reactivation of the rail line

should be precluded by the Board. The Board found:
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While the Board encourages privately negotiated agreements, any contractual
restrictions that unreasonably interfere with common carrier operations are deemed void
as contrary to public policy. See Hanson Natural Resources Company -- Non-Common
Carrier Status -- Petition for a Declaratory Order, Finance Docket No. 32248, slip op. at
3 (ICC served Dec. 5, 1994). See also, United States v. Baltimore & O. R. R., 333 U.S.
169, 177-78 (1948) (Finding that parties may not enter into trackage rights agreements
that abrogate rights and responsibilities under the statutory provisions of the Interstate
Commerce Act). RVI's Agreement with Boardman contains such contractual restrictions.
By creating conditions precedent to the resumption of rail service, most particularly
CCPA's contemplated rail service under its OFA, such restrictions unreasonably interfere
with the OFA process and the common carrier operations required by 49 U.S.C.
10904(f)(4)(A). These terms of the Agreement also circumvent our exclusive statutory
authority to set the terms and conditions of the sale under 49 U.S.C. 10904(f)(1).
Accordingly, we will grant CCPA's request and find that the terms of the Agreement that
assign obligations to any party other than RVI and Boardman, and require construction of
a grade separated crossing as a condition precedent to the restoration of rail service, are

void as against public policy.

Slip op. at 3-4.

Similarly, here, MBTA has entered into two easement agreements on this railbanked Line

that would interfere with the common carrier operations of any railroad that sought to reactivate

service. As discussed herein, MBTA and DCR entered into a trails-use Agreement over the Line

at issue. The trail is 15° wide with 2 shoulders on either side pursuant to the Agreement. The

term of this lease Agreement is 99 years except MBTA may terminate it upon 2-years notice.
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The MBTA may continue to utilize the rail corridor but any portion so utilized in connection
with third-party transactions will continue to provide for the continuity of the rail-trail corridor.

A trail now runs through the right-of-way on the Line.

Subsequently, as also discussed herein, MBTA and Eversource entered into an option
agreement for a subsurface transmission line easement on the Line that runs through Sudbury.
The project would result in a new 115 kv electric transmission line in the rail right-of-way for
approximately 8.63 miles. The form of the non-exclusive, perpetual easement was attached to
the option agreement as Exhibit C. It provides Eversource the right to construct, reconstruct, lay,
operate, maintain, repair, replace, rebuild, upgrade and/or remove the improvements within the
easement. Easement at 1. The option specifically mentions it is subject to the DCR trails-use

agreement and cannot materially interfere with DCR’s use of its leased premises. Option at 3.

The form easement reserves to MBTA the right to install, operate, repair, and maintain
transportation/rail infrastructure within the easement area provided that such rights will not
unreasonably interfere with Eversource’s use of the easement for its purposes. Easement at 2.
MBTA reserves the right to relocate Eversource’s improvements to another location at any time
after 20 years from the date of the easement if in MBTA’s opinion Eversource’s improvements
interfere with use of MBTA’s right-of-way for the operation of its transportation system and for
no other purpose. MBTA must give Eversource five-year notice after the twenty-year period
requesting such relocation. Easement at 3. When MBTA is using the right-of-way for
transportation purposes, the easement is subject to the requirements of MBTA to operate its

transportation service. Easement at 5.

Moreover, as also noted, while Eversource must ensure that the installation, operation,

maintenance, repair, replacement, relocation, and removal of its improvements comply with
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MBTA’s standards for engineering and safety referenced in MBTA Railroad Operations
Directorate, MBTA specifically waived the following standards in the MBTA Railroad
Operations Directorate dated August 2014 : I Guidelines and Procedures for Construction on
MBTA Railroad Property, Section 9.01 C2; II Maintenance and Protection of Railroad Traffic,
Sections 2.10 and 2.11; IV Pipeline Occupancy Specifications, and V Specifications for Wire
Conduit and Cable Occupations, Sections 3.02 E 1, 4.01 B, and 5.01 including plates II, III, IV,

and VI. Easement at 14-15.

Also, the construction of this subsurface transmission line will result in the removal of all

the existing rail tracks and large portions of the ballast on the Line.

In other words, MBTA has saddled this Line subject to the jurisdiction of the STB with
two easements that simultaneously run through the right-of-way with no ability to relocate the
Eversource subsurface transmission line for twenty-five years. Moreover, the installation of the
transmission line will result in the removal of the rail track and most of the ballast on the Line,
which clearly demonstrates MBTA’s intent to eliminate the possibility of rail service reactivation
on this Line. While MBTA can reactivate rail service on the Line pursuant to the transmission
line easement, it cannot do so if these rail operations interfere with Eversource’s use of the Line
at least for the first twenty-five years. This restriction again shows MBTA’s intent to end the
possibility of rail reactivation here. Also, in this easement, MBTA waived various construction
and occupancy specifications for this transmission project, thereby again providing evidence of
its intent not to reactivate rail service or it would have followed the MBTA Railroad Operations
Directorate. Therefore, this easement agreement that interferes with rail reactivation on the Line

should be found to be void as against public policy like in R.R. Ventures.
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CONCLUSION

Based on the foregoing discussion, Protect Sudbury respectfully asks the Board to issue a
declaratory order finding (1) the Line has not been abandoned and remains subject to reactivation
and (2) the easements imposed on the Line by MBTA unlawfully interfere with the right to

reactivate rail service and are therefore void.

/s/ Daniel Elliott

Daniel Elliott PLLC

2000 Pennsylvania Avenue NW
Suite 7000

Washington, DC 20006

(703) 863-9670

Counsel for Protect Sudbury

March 11, 2021
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CERTIFICATE OF SERVICE

In accordance with 49 C.F.R. § 1104.12, I hereby certify that on March 11, 2021, I served a copy
of this Petition for Declaratory Order on counsel known to represent the following parties by the

most expedient method, including email and first-class mail:

David S. Rosenzweig

Keegan Werlin LLP

99 High Street, Suite 2900
Boston, Massachusetts 02110
drosen@keeganwerlin.com
Counsel for Eversource Energy

George X. Pucci

KP Law, P.C.

101 Arch Street

12" Floor

Boston, Massachusetts 02110
gpucci@k-plaw.com

Counsel for Town of Sudbury

Ryan E. Ferch

Massachusetts Bay Transportation Authority Law Department
Ten Park Plaza, Suite 7760

Boston, MA 02116

rferch@mbta.com

Robert B. Culliford

Pan Am Systems, Inc.

1330 Connecticut Avenue, NW
Washington, DC 20036
rculliford@panamrailways.com

Thomas LaRosa

Massachusetts Department of Conservation and Recreation
251 Causeway Street, Suite 600

Boston, Massachusetts 02114
Thomas.LaRosa@state.ma.us

/s/ Daniel R. Elliott
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VERIFICATION

[, Ray Phillips, President of Protect Sudbury, Inc., hereby verify under the penalty of
perjury that to the best of my knowledge, the foregoing Petition for Declaratory Order is true and
correct. Further, I certify that I am qualified and authorized to make such verification on behalf

of Protect Sudbury, Inc., in connection with this proceeding before the Surface Transportation
Board.

A
Executed this ;& day of Aawch, 2021
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Southern Middlesex - 20/20 Perfect Vision i2 Document Detail Report

Current datetime: 8/11/2017 2:07:31 PM

Doc# Document Type Town Book/Page File Date Consideration

60277726 DEED 13117/113 12/27/1976 36549000.00

Property-Street Address and/or Description

SEE RECORD

Grantors

BOSTON AND MAINE CORP, LACY BENJAMIN HTR, MESERVE ROBERT W TR

Grantees

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

References-Book/Pg Description Recorded Year

13117/235 ORD 1976, 13156/34 CONF 1977, 13623/344 ORD 1979, 13718/6 ORD 1979, 14343/459 EXT 1981, 14589/190
ORD 1982, 15280/296 REL 1983, 15989/126 NONE 1985, 16499/283 REL 1985, 17442/400 REL 1986, 18703/52 ORD 1987,
18774/316 ORD 1987, 19109/198 NOT 1988, 19385/13 ORD 1988, 19482/243 ORD 1988, 19482/250 ORD 1988, 19482/258
ORD 1988, 19684/275 CERT 1989, 20122/133 ORD 1989, 20142/473 ORD 1989, 20187/27 CERT 1989, 20217/336 NOT
1989, 20439/376 ORD 1990, 20439/382 ORD 1990, 20452/77 ORD 1990, 20582/145 ORD 1990, 20807/324 ORD 1990,
20852/383 ORD 1990, 20852/409 ORD 1990, 21024/400 ORD 1991, 21024/408 ORD 1991, 21453/263 ORD 1991, 21527/389
ORD 1991, 21774/589 ORD 1992, 21774/598 ORD 1992, 23120/323 ORD 1993, 23785/208 ORD 1993, 25178/313 CERT
1995, 25438/398 ORD 1995, 25545/330 ORD 1995, 25545/342 ORD 1995, 25545/374 ORD 1995, 28320/87 ORD 1998,
29757/308 TAKE 1999, 31790/560 AFF 2000, 41601/372 ORD 2003, 41601/386 DECIS 2003, 44965/172 EASE 2005,
44990/247 ORD 2005, 53906/490 TAKE 2009, 54974/232 ORD 2010, 54974/205 ORD 2010, 54974/218 ORD 2010,
55345/1569 ORD 2010, 56429/120 AGR 2011, 56429/248 AGR 2011, 57272/112 ORD 2011, 57272/96 ORD 2011, 57272/131
ORD 2011, 57272/147 ORD 2011, 57467/51 ORD 2011, 57783/530 ORD 2011, 57783/518 ORD 2011, 57783/502 ORD 2011,
59411/116 ORD 2012, 61242/356 AMEND 2013, 62920/425 NOT 2013, 62977/348 REL 2013, 63251/489 AGR 2014,
63989/83 ORD 2014, 64771/42 ORD 2015, 64771/56 CERT 2015, 69431/508 ORD 2017, 69553/133 EASE 2017, 69569/1

ORD 2017, 69610/266 ORD 2017

Registered Land Certificate(s)-Cert# Book/Pg
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Robert W. Meserve and Benjamin H. Lacy,
Trustecs of the Property of
Boston and Maine Corporation, Debtor
(See In the Mattexr of Doston and Maine Corporation, Debtor,
United States District Court for the
Distxizt of Massachusetts,
Docket No. 70=250=-M)

and

Massachusetts Bay Tranaportation Authority

December 24, 1976

v —— g T
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KNOW ALL MEN BY THESE PRESGLNTS

This Indenture, dated this 24th dav of December, 1976,
by and between ROBERT W. MESERVE and BENJAMIN Ii. LACY, as they
are Trustees of the Propearty of Boston and Maine Corporation,
Debtor, and not individually, (see In the Matter of Doston and
Maine Corporation, Dabtor, United States District Court for the
Diatrict of Mammachusetts, Docket No. 70=250«M) with offices at
150 Causeway Street, Boston, Suffolkx County, Massachusetts, 02114,
hereinafter called the "Trusteea", (which expression shall include
thelr successors and assigne where the context so roguires or
admits) and the MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, a
body politic and corporate and a politica) subdivision of the
Coonnwealth of Massachusetts, established under the provisions
of Maasachusetts General Laws, Chapter l6)A, aa amended, and having
an usual place of business at 45 High Street in Beoston, Suffolk
County, Massachusetts, 02110, hereinafter called the "Authority",
{(wvhich expression shall include its successors and assigns where
the context 80 requires or admits). _

WITNESSETH that the Trustees, in consideration of Thiruvy
Six Million Pive Hundred Forty Nine Thousand and no/l00 Dollars
($36,549,000.00), paid to them by the Authority, receipt whereof
is hereby acknowledged, the said Trustees hereby grant to the
Authority all of the sajd Trustees' right, title and interest
(sufficient to permit the Authority to operate a passenger and
freight sail) service over the rail line rights of way and the
Boston Engine Terminal Area, as herainafter described), in and

to the Trustee# Railroad rights of way and ¢ther lands thereon
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and including all track, signals, bridges, buildingsa, shops, towers

and other improvements affixed thereto, and all rights and ease-
ments appurtenant thereto, all of the aforesaid property hareby
conveyed is described in the plans entitled: LAND IN NASSACHU-
SETTS Robert W. Meserve and Benjamin H. Lacy, Trustees of the
Property of Boston and Maine Corporation to the *  Massachusetts
Bay Transportation Authority Scale: 1" = 100! Date: Dec. 1,
1975", Sheets 1l through 309, and noted as follows:

TSSEX COUNTY = NORTH = Recorded December 10, 1576, 16 sheets
ap Plan 7531 of 1976

vs 7.4
Maps SLl(r), 2, SL3, 4

vs 2
Mape 16, %;. 18, 19, 20(rR), 21, 22(R), SL23, SL24, 25,

’

ESSEX COUNTY =- SOUTH = Recorded December 10, 1976, 87 sheets
in Plan Book 141, Plan 20

Vs 2
5 Mapa 28, 29, 30, SL31, 32, 33, 34
Vs
Maps 6, 7, SL8, SL9(R), SLLO(R), SLll, 12, 13, 14(R)
SL15, SL16(R), Sul?7, 18, 19, 20, 21(R), 22, 23,
24, 25, sL26, 27, 28, 29, 30, 31, 32, 33, 34,
SL35(rR), 36, 37, 38, 39

vs 7.3
Maps 3, 4, 5, 6, 7, 8, 9, 10(R), 11, 12, 13, 14, 1%
Vs 7.12
Mapl SLJ., SLZI 3p 4‘ 5' 6
vs 7.13
Mﬂp. l(R), 2; 3' 4' 5, G, 7(R); 8' 9’ 10, lll 12' 13:
14, 15, 16, 17
vs 13.7

Maps 4, &, 6, 7, 8
vs 7.7
Maps 6, 7, 8(R), 9, 10

MIDDLESEX COUNTY = NORTH = Recorded December 6, 1976,
33 sheots in Book 123, Pages 74 through 106.

Vs 2
Maps 15, 16
vs 13.1 .
Maps 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
SL23, SL24 ,

_

e s
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Vs
vs

Vs

13.3
Maps
13.6

Maps
7.18
Maps

6, 7, 8

2, 2, 3, 4

sLl, 2(r), 3, 4, 5,6, 7, 8,9
SL)

MIDDLESEX COUNTY = SOUTH = Recorded December 3, 1976,
14). sheets in Book 442, Sections A, B & C. (50 sheats

to a section.)
vs 1l
Maps SLL, Sk2, SL3a, SL5
vs 3
Maps 5L.L, SL2
vs 12
Maps SLl, SL2, SL2a, SL3
vs 35
Maps SL2, SL3
Vs 5
Map‘ l' A-l' 2' 3' 4, 5' 6' 7, 8, 90 lo, 11' 12' 13'
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, SL24,
25, 26
vs 13.1
Maps SLl, 2, 3(R), 4, 5, 6(rY, 7, 8, 9(R), 10, L1
Vs 13.2
Maps l' 2(R)0 3r 3ao 4(R), 5, G(R)l 7' g, SI‘gl 10!
11, 12, 13
VS 36,3
Maps 1, 2, 3, 8, 9(R), 10, 11, 12, 13
vs 13.4
Maps SLl, SL2(R)
vs 13.5
Maps 1, 2, SL3
Vs 7.7
Maps SLl, 2(R), 3(R), 4 5
Vs 7.3
Maps L & AL(R), 2, 3
Vs 36.)
Maps SLl,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34,
3%, 36, 37, 38, 39, 40
VS 36.4
Maps 1, 2, 3, 4, 5,6, 7, 8,9, 10, 11, 12, 13, 14, 15
SUFFOLK COUNTY = Racorded December 2, 1976 = 17 sheats in
Book 8913 - End.
vs 1
Maps SLl, SL2, SL2a, SL3a
Vs 3

Maps

sL2, 8L3, SL4(R), 5, 6




Vs 7.7
Maps
Vs 7.8
Maps
vs 12
Maps
vs 35
Maps

WORCESTER

5, 6

1, 2

SLl, SL2a

sLl, SL2 »

COUNTY = NORTH - Recorded December 5, 1976,

10 sheets in Plan Book 212, Plans 4 - 8,

Vs 36.1
Maps

40, 41, 42, 43, 44, 45, 46, SL47, 48, SL49

WORCESTER COUNTY -~ SOUTH = Recorded December 6, 1976,
5 sheets in Plan Book 432, Plan 57 (Sheets 1 = 5),

Vs S
Maps

26, 27, 28, 29, 30

but excepting theraefrom the following five (5) bridges which are

identified by B&M Bridge Number and situated in the location list-

ed and shown on the following plans:

l. B&M Bridge #3.43, located in Cambridge, Middlesex

2.

County, and shown on plan marked: "Plan of Land In
Cambridge, Maas. Showing Bridge and Fasement
Granted to the Commonwealth of Mass., (D.P.W.) By
Robert W. Meserve and Benjamin H. Lacy, As Trustees
of the Property ¢f Boston and Maine Corporation,
Debtor Scale: 40' to the inch  January 31, 1975
Office of the Vice Pres-Engineering Billerica, Mass.

BsM Bridge #4.15, located in Medford, Middlesex
County, and shown on glan marked: "Plan of Land In
Medford, Mass. Showing Bridge and Easement Granted
to the Commonwealth of Mass. (D.P.W.) By Robert W.
Mesorve and Benjamin H. Lacy, as Trustees of the
Property of Boston and Maine Corporation, Debtor
Scale:r 40' to the inch Januvary 31, 1975 Office
of the Vice Pres-Engineering Billerica, Mass,

Bs&M Bridge #7.39, located in Belmont, Middlesex
County, and shown on plan marked: "Plan of Land In
Belmont, Mass. Showing Bridge and Easement Granted
to the Commonwealth of Mass. (D.P.W.) by Robhert W.
Meserve and Benjamin H. lLacy, as Trustees of the
Property of Boston and Maine Corporatioen, Debtor
Scale: 40' to the inch January 31, 1975 Office
of the Vice Pros=Enginesring Billerica, Mass.

(. ) BKI3117 PGIIT
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4. BgM Bridge #9.17, located in waltham, Middlesex

County, and shown on plan marked: "Plan of Land In
! Waltham, Mams, Showing Bridge and Lasement: CGranted

to the Commonwealth of Mass, (D.P.W.) by Rohert W,
Maserxve and Benjamin H, Lacy, as Truastees of the
Proparty of Boston and Maine Corporation, Debtor
Scaler 40' to the inch January 31, 1975 Office
of the Vice Pres-Engineering Billerica, Mass.

5.  B&M Bridge #25.19, located in Lowell, Middlesmax
County, and shown on plan marked: "Plan of Land 1In
Lowell, Mass. Showing Bridge and Casement Granted
to the Commonwaealth of Mass., (D.P.W.) by Robert W.
Mesexve and Benjamin H. Lacy, as Trustees of the
Property of Boston and Maine Corporation, Debtor
Scale:r 40' to the inch January 31, 1975 Office
of the Vice Pres-Engineering Billerjca, Mass,
to be recorded herewlth and shown on Exhibit A(l « 5) annexed
hereto; said Grantors hereby reserve the right to convey sald
excluded bridges together with an sasement for theixr location,
maintenance and repair, as shown on said plans, to the Common=
wealth of Massachusetts, Department of Public Works, on or before
December 31, 1981.

RESERVED FREIGHT EASEMENT

The Trustees hereby reserve unto themselves, their
successors and assigns, the right and easement as are appropriate
and nocessary to the continuance of the Trustees' freight trans-
portation businass at present and reasonably foreseeable levels
of traffie volume and activity and in the general manner in which
it is now conducted; Baid reserved right and easement shall include
reasonable acceas over the conveyed Real) Egtate to the easement
areas without undue interforence from the activities of the Author-
ity. Concurrently, it is the general intention of the parties
to this Instrument that the Authority, as the result of this con-
veyance, will own said Real Estate and, as owner, will have the
right, aubject to this reservation for freight purposes, to use,
maintain and alter said properties as it sees fit and will have

the right to schedule passenger trains with priority over the




Trustees' freight trains, provided sald freight trains will mer
without undue interruption to freight service by the Authority
and, further, the said Authority will exercise control over the
use, condition, maintenance and operation of said property.

The reserved freight easement, hereinabove referred
to, shall also include the use of facilities in order to con-
tinue Trustees' freight service as set forth below:

(A) NON=LINE ARFAS AND FACILITIRES

1. Outside of the Boston Engine Terminal Area.

Outside 0f the Boston Engina Terminal Area, which
Area is shown on plan entitled: “"Boaton and Maine
Corporation Robert W. Meserve and Benjamin H.
Lacy, Trustees Scale: 1" = 200°' Date:
Dacember 1, 1975", said plan being marked Exhibit
"B*, attached hereto and made a part hereof, the
Trustees shall retain the right and easement to continue
to use, and use in the future, all those areas of land
and buildings, and all of that equipment, excluding
passengor rolling stock, and all of the facilities other
than lines of railroad including, but not limited to
yards, freight buildings, public delivery facilities,
buildings now located in the Town of Billerica,
all shops and all sexvicing facilities situated outside
of said Boston Engine Terminal area.
(a) Provided, however, the Authority shall have
the right to make such use as it may desire of said
Non=Line Areas to the extent that such use by the

Authority does not materially interfere with the

C  BKI3II7 PGHQ;
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then current or then rcasonably foreseeable use of
such Non=Line Areas and Facilities by the Trustecs
in conducting rallroad freight operations; provided,
further, that in the event such use by the Authority
materially interferes with the Trustees' use of such
Non=Line Areas or Facilities, then the Trustees
rhall be provided equivalent, subatitute arecas ox
faclilities for use hy the Trustees, but without
interruption of the Trustees' use of such Non=-Line
Areas or Pacllities and at nc cost to said Trustees.
(b} Provided, further, that during such time as the
Non=Line Areas ¢r Facilities are used exclusively
by the Trusteea, said Trustees shall, at their own
expensa, malntain and keep such non=line areas

and facilities in as good order and repair as they
are at the time of execution of this instrument,
reasonable wear and tear excepted. Provided,
further, at such time as such non-line arecas and
facilities shall be used by the Authority in con-
junction with Trustees, the expenses relatiné to
the non-line areas and facilities shall be borne
jointly in accordance with their use as determined
initially by that Agreement entitled: "OPERATING
AGREEMENT" by and betwaen the Trustees and the
Muthority, dated March 18, 1976, which OPERATING
AGREEMENT is attached hereto and made a part hareof,
and marked Exhibit "C", or as the same may be
amended or extended, and thereafter by any written
hgfeemant which shall be entered into between the

Trustens and the Authority.
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(¢) Provided, further, the Trustees' right to
continue to use, or to use in the future, "Non-

Line Areas or Facilities" and the Trustees' obligation
to maintain same, which obligation shall ceasa in

the event that any of the following contingencies
oocur:

(I) A voluntary surrender of such use of
"Nen=Line Axeas or PFacilitles" by the
Trxustees as evidenced by notice to that
effect given to the Authority, or

(XI) In the event the Authority shall

(1) have a bona fide use for such "Non=
Line Areas or Facilities" in connection
with its rail or transit commuter
sexvice, or

(11) have a bona fide specific intention
to sell or lease such "Non-Line Areas
or Facilities", or

(144) have a bona fide specific intention
to make improvements or repalirs to
such "Non=Line Areas or Pacilities"”,
which repairs the Trustees have, in
writing, declined to make ¢or which
the Trustees fall to make after
reasonable opportunity and after
receipt of notice concerning said
improvements ox repairs, provided
that the Trustees are not then uaing,
nor have any then reasonably foreseeable
need to use, such "Non-Line Areas o
Fanilities"®, :

In the event the Trustees do cease to use and
maintain, as provided above, salid Authority shall be
entitled to a release of such rights, exeouted in
recoxdable form, but said release shall be recorded
only in the event of the c¢onveyance or long-term

lease of the "Non-Line Areas or Facllities" involved.
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2,

In the event such conveyance or long=term loase
does not occur, as intended by the Authority, or such
improvement or repalr is not accomplished within six
(6) months after the Authority's notice of its
intention to make such improvement or repair has been
given to the Trustees, then the release shall be
returned to the Trustees and the Trustees' rights
shall return to the status quo prior to notice of
the Authority's intention.

(d) Trustees' right to continue to use machinery
which is included in the “Non=Line Areas and
Facilities" shall not include the right to move

said machinery without prior approval of the
Authority; provided, furthexr, right to continue

to use said machinery shall impose no obligation

upon either the Authority or the Trustees to maintain,
repalr or raeplace said machinery.

Non=Line Facilities Within the Boston Engine
Terminal Area,

Except as hereinafter provided, the right of the
Authority te¢ use and control "Non-Line Areas and
Facilities" within the said Boston Engine Terminal
Area shall be exclusive and the right of the Trustees
to continue to use "Non-Line Arecas apd Facilities"
shall not extend to or include those lands, tracks,
buildings and facilitjes situated within the Boston

Engina Terminal Area, except in tha following instances:
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(a) The Trusteos shall have the continuing right to
uge, in conjunction with the Authority, both
through line and any necessary tracks which provide
any access thereto within the Boston Eﬁgine
Terminal Area, which through line tracks and
acceas tracks are necessary to service facilities.
(b) The Trustees shall have the right to uae, in
conjunction with the Authority, sanding, fueling |
and minoxr locomotive repair facilities, as they
currently exist or may be suitably replaced or
altered, within the Boston Engine Terminal Area,
{c) Trustees shall have the right to use, in cenjune-
tion with the Authority, the existing diessl house,
storage facilities, wheel truing machine, drep pit,
and associated facilities in the “Track 40 Area",
all of which are included in the area of Joint Use
within the Boston Engine Terminal Area, as defined
in Exhibit "B", together with space for a wrecker
and snow plow, and the freight car repair
facllities adjacent to said dlesel house.

The Trusteas' right to continue to use the
exlsting diesel house, storage facilities, wheel
truing machine, drop pit and associated faciii-
ties, as well as space for wrecker and snow plow
and space adjacent to diesel house shall termi=
nate upon the expiration of one year after receipt
of written notice of such termination by the
Authority; provided, however, that no such notice
of termination shall be effective if it is

glven to thoe Trustees prior to the expiration
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of two (2) years from the date hereof; provided,
furthex, no such tormination by the Authority
shall give the Trusteces any right to either
substitute facilities or to economic damages.

(d) The Trustees shall pay to the Authority

for such ume as they may make of the facilities
described in sub=paragraph (b) and (&) above, a
sum eqgual to their share of the maintenance costs
of such facilities as each party's use of such
facilities relates to the total use of such

facilities by the Trustees and the Authority.
(B) PERIMPTER LINES

The Trustees shall have the c¢ontinuing right and ease-
ment to uge, in the conduct of their freight mervices, the fol-
lowing lines herainafter raferred to as "perimeter lines”, which
termination shall include related trackage, freight service buildings
and signal facilitles. Perimeter Lines are as follows:

WEST ROUTE MAIN LINE
SHIRE/MASSACHUSETTS BORDER
(Val. Sec. 2, Map 34, Sta. 19521+14.73)
TO LOWELL JUNCTION, MASSACHUSETTS
(Vval. Sec. 2, Map 17, Sta. 1037+00)

NEW HAMDSHIRE MAIN LINE
BEEAEHERE, MABSACHUSETTS
(val. Sec. 13.1, Map 23, Sta. 1299+00)
TO NEW HAMPSHIRE/MASSACHUSETTS BORDER
(val. Sec. 15, Map 9, Sta. 1818+41,0)

PITCHBURG ROUTE MAIN LINE
; s ETTS
(val., Sec., 36.1, Map 33, Sta. 1778+38.2)
T0 FITCHBURG, MASSACHUSETTS
(val. Sec. 36.1, Map 49, Sta. 2619+12,44)
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Provided further, the Trustees' right and easement to
continue to use the perimeter lines shall last as long as Trustees
have either current use, or any then reasonably foreseeable use,
for the perimeter lines and the Authority shall not have the right
to terminate the Trustees' use therein either by providing substi-
tute facilities or the payment of economic damages or for any
other reason.

Provided, furthexr, that when the Trustees have no cur-
rent, nor then reasonably foreseeable ule; the said Trustees
shall execute a release of thelr rights in sald perimeter lines,
which release shall run to the Authority. In the event that the
Trustees and the Authority disrgreoa as to what constitutes fore-
seeable use, as set forth aforesald, then such dispute shall be
resolved in accordance with the Section of this Instrumant entitled:
"Arbitration”.

Provided, further, that, since there is no rail passen=
ger service conducted on the perimeter lines, with the exception
of the New Hampshire Main Line between Lowell and Bleachery, Massa-
chusetts, and, as long as the Authozrity does not conduct passenger
rall service on or over a perimeter line, then all aspects of
operation, maintenance and repair of said perimeter lines shall
be in the exclusive control and at tho expense of the Trustees.

Provided, further, the Authority shall have the right
to uso said perimeter lines at any time, but upon tha terms and
conditions asm set forth under the ¢clause entitled: "Jointly Used
Lines" hereinafter met forth, provided that such use by the Author-
ity shall not interfere with the ability of freight trains operated
by the Trustees to enter, pass through ox work upon sald perimeter

lines without material delay.
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(C) OTHER LINRES

All of the rail lines eontained in the above described
parcels, other than those described as "Perimoter Lines", shall
be hereinafter referred to as "Other Lines." This term shall
ineclude all related tyackage, fraight sorvice huildings and signal
facilities, and the Trustees hereby reserve the continuing right
and easement t6 use tho "Other Lines" in the conduct of their
frelight sexvice, subject, however, to the following provisionsa:

l. The following lines, comprising a portion of "Other
Lines” shall be used exclusmively by the Truateea and which "Other
Lines" the Trustees specifically reserve untd themselves the .
right and easement to use in tha conduct of their railroad freight

garvice:r
EASTERN ROUTE MAIN LINE
TESWICH TO STATE LINE
SAUGUS BRANCH

EVERETI JCT. TO WEST LYNN

EAST BOSTON BRANCH
REVERE 10 ERST BOSTON

SALEM AND _DANVERS BRANCH
ACEM TO DANVERS
WEST PEABODY TO SO. MIDDLETON

WESTERN ROUTE MAIN LINE
'TON . LL JCT.

NEWBURYPORT BRANCH
WAREFTELD JCT. 1O TOPSFIELD

M AND L BRANCH
ATE LINE

STONEHAM BRANCH
: ! EHAM

BILLERICA BRANCH
NI, BITTENICR TO BILLERICA
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FITCHBURG ROQUTE MAIN LINE
FAUTH ACTON 10 WILLOWS (AYER)

FREIGHT CUT OFF
LLE JCT, TO HILL CROSSING

CENTRAL MASS. BRANCH
CLEMATIS BKOOR TO MARLBORO

BERLIN BRANCH
. TO BERLIN

MAYNARD BRANGH
SOUTH ACTON 10 MAYNARD

GREENVILLE BRANCH
EYER TO STATE LINE

WILMINGTON JUNCTION BRANCH
NGTON JUNCTION

These lines shall be referred to as "Freight

Only Lines” unless smaid lines are converted to "Jointly Used
Lines™ by the Authority under its reserved right to determine
from time to time, which of the line or linee used only for rail=-
road freight purposes shall thenceforth, and until further notice
from the Authority to the Trustees, be used for railroad freight
purposes jointly with the raillroad or transit passenger service
of the Authority, as if said lines had baen originally described
and categorized as "Jointly Used Lines", Thia right of the Author-
ity shall, in each instance, bhe exercised only upon at least thirty
(30) days prior written notice, in writing, given by the Author=-
ity to the Trustees.

2. The following rail lines Iincluded in the Real Estate
shall be used jointly for both railroad freight service c¢onducted
by the Trustees and railroad or transit passenger services conducted

by the Authority or on the Authority's hehalf:
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EASTERN ROUTE MAIN LINE
BOSTON T0 1PSWLICH

CLOUCKSTER BRANCH
BEVERLY JCT. 70 ROCKPORT

NEW HAMPSHIRE ROUTE MAIN LINE
Ll

WOBURN_BRANCH
STER TO WOBURN

FITCHBURG ROUTE MAIN LINE
' 0.

LEXINGTON BRANCH
; W, CAMBRIDGE TO BEDFORD

(D) CONTROL AND MAINTENANCE OF ON=LINE EASEMENT PROPERTIES

| 1. Freight Only Lines

'; Trustees shall have sole operating and maintenance

control over all "Froight Only" rights of way and related

i on=line facilities, including but not limited to tracks, track
materials, appurtenances, buildings, structures and railroad
oquipment as long, in each inatance, as such righta of way are
not belng used in Authority's passenger operations. The Trustees
will, at thelir cost and expense, maintain the same in proper and
safe condition for the freight use to which they ara put, in each
instance, and repalr, replace and renew the same when and as

it appears to be reasonably necessary and desirable to do so.

2. Jointly Used Lines

(a) Control,

Authority shall have the control over the use, sche-
duling of passenger trains and operation of *Jointly Used Lines®
but may, from time to time, under agreoment with the Trustees
delegate the adtugl day to day operating control, dispatching

and scheduling to Sellers. 1In the exarcise of its contxol over
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the Jointly Used Lines, Authority will make all reasonable erforﬁs
to expedite the movement of freight traing, including expediting
repairs to lines and tho removal of obstructions and scheduling
regular maintenance and repair programs at hours which will not
unreasonably interfere with such movement,

(b) Maintenance of Jointly Used Lines,

The party to whose standards a given line is being
maintained, as hereinbelow provided, shall herein be referred
to as the "Maintaining Party". The Authority shall be considered
to be the "Maintaining Party" of any Jointly Used Line being
maintained to Authority's standards notwithstanding the fact that
actual maintenance may be pexformed by Trustees under contract
with Authority.

The "Maintaining Party" shall perform the maintenance
work necessary or desirable to maintain the Jointly Used Lines
and related on=line facilities in a proper and safe condition
and repair, replace and renew the same when and as it appears
necessary and desirable to 4o so in order to maintain them in
a proper and safe condition in accordance wiath applicable Federal
and state standards and regulations. Such maintenance shall be
in compliance with standards to be set from time to time by the
Authority as evidenced by a written notlece given by the Authority
to the Trustces setting forth objective ecriteria including the
applicable F.R.A, standard, except that if the Trustees daaire
to maintain a Jointly Used Line and related on-line facilities
in ¢ompliance with standards that are higher than those so set
by the Authority, they may do so upon giving similar written no-
tice to the Authority and thereafter, until the giving of further

-
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notice which may be given by either party reestablishing the Author-
ity's standarxd as the governing standard of maintonance, such

line and related en-line facllities shall be maintained to Trus-
tees' standards, From the date hercof, and until further notice,
the following lines shall be mainhtained to the Authority's stan-
dards: Eastern Route Main Line, Boston to Ipswich; Gloucester
Branch, Beverly Junetion to Rockport; New Hampshire Route Main

Line, Boston to Lowell):; Woburn Branch, Winchester to Woburn; Fitch~
burg Route Main Line, Boston to South Acton.

(o) Cost of Maintenance of Jointly Usad Lines.

All maintenance costs and expenseés relating to the
Jointly Used Lines shall be borne in the first inatance by the
"Maintaining Party". The other party, hereinaftor referred to
as the "Contributing Party", shall pay to the Maintaining Party
an amount determined aceording to the formula contained in sub-
paragraph (d) balow toward the maintenance costs and expenses
borne by the Maintaining Paxty during such calendar year. Such
payments shall be made, on account, guarterly, according to roa-
sonable estimates and thare shall be an adjustment annually, with=
in 90 days following the c¢lose of each year,

The Maintaining Party shall expend, in each calendar
year subsequent to tha year 1976, in connection with the mainten-
ance of all Jointly Used Lines, not lass than the amount of the
Contributing Party's contribution to the maintenance costs and

expenses relating to Jointly Used Lines f{or the prior year.

(4) Calculation of Contributien to Maintenance Costs,

(1) Sigqnals and Crossing Protection Devices.

To.calculate the Contributing Party's obligation

to contribute toward the costs of installing, malntaining,




ropairing and operating signals and grade croszing protection
dovices on Jointly Used Linea, the Trustees' average systemwide
signalling and grade crossing protection ¢ost per train mile on
signalled Main Track Lines which are under tha ¢perating and main-
tenance control of the Trustees will be calculated for each cal-
endar year, using relevant ICC Accounts, as shown on Exhibit D
annexed hereto. The average cost per train mile thus obtained
shall be multiplied by the number of train miles run by or for
the account of the contributing party in such year over Jointly
Usad Lines.

(1i) Other Line Maintenance Expenses.

For all other line maintenance expensas (includ~
ing, without limitation, the costs of installing, repalving and
maintaining tracks, ties, bhallast, embankments, abutments, bridqe§
and other right=of=way structures) on Jointly Used Lines, the
Trustees' average system=wide cost per gross ton mile on all Main
Track lines which are under the operating and maintenance control
of the Trustees will be calculated for each calendar year using
relevant ICC Accounts maintained in accoxdance with the procedures
existing at the date of this inatrument, as shown on Exhibit E
annexed hereto, and the share of such costs incurred with respact
to Jointly Used Lines which shall be payable by the Contributing
Party will be equal to the number of gross ton miles run by or
for the account of such party in that year over such Jointly Ured

Lines multiplied by such average cost per greoss ton mile.
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(E) OTHER PROVISIONS RELATING TO FREIGUT EASEMENT,

1. PRights of Parties to Make Alterations

In the event that the Authority shall alter or increase
(which texms shall not include termination or diminution of
passenger service) its use of Freight Only Lines, Jointly Used
Lines or Perimeter Lines and related facilities, to tha extent
that, or in such a manner that, Authority's use unduly inter-
fares with the ability of the Truatees to provide freight ser-
vice at present or reasonably foreseeable levels of volume and
activity as presently conducted, Authority shall provide substi-
itute or additional faollities (on the mame right of way in the
case of Perimeter Lines) adequate to parmit such freight service
or, with respect to lines other than FPerimeter Linoes, pay damages
ap appropriate under the circumstances. In implementation and
not in limitation of ithe foregeing sentence, it is further agrecd
that:

(a) The Authority shall, at all times, make available
to the Trustees rail access to all of their proesent freight ser=-
vice locations, so long as, in each inatance, there are shippers
or receivers actively using, or reasonably in prospect to use,
such locations.

(b} Authority ashall not move any of Trustees' public
delivery tracks unless Lt moves them (in compliance with all ap=
plicable laws and regulations) to new locations nearby their pre-
sant locations, with substantially equivalent work space and high=-
way access, at no cost to Trustees. Any such new location shall
be suitably connacted with either the same line as the original
connection or a line approved by the Trustees, whose approval

shall not be unreasonably withheld.
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(¢) The Trustees, at their expense, may install switches
and gidings including any associated signalling to serve new loca-
tions. Such expense may include grade separation from rapid tran=-
sit lines, if such suparation is deemed nacessary by the Authority.
ALl such installations shall be subjact to the approval of the
Authority, whose approval shall not be unreasunably withheld.

(d) In the event of an alteration in the existing
trackage or yard facilities desired or required by Authority,
Authority will provide, at no cost to Trustees, such substitute
trackage or yard facilities as may be necessary to move freight
trains between points now served by Trustees on alignments cap-
able of elapsed times no greatar than the average time in which
Sellers can, as of the date hereof, move freight trains between
such points at speeds authorized, as of the data hereof, vaing
equivalent motive power. In the event that operations of the
Authority require signalling on certain trackage or in certain
yards more extenslve than that presently existing, Authority shall
equip such trackage, yard facilities and necessary freight roll-
ing stock with all reasonably necessary signalling devices,

(e) Aunthority shall provide and maintain clearance
and load carrying capaclity on each Jointly Used Line or Perimeter
Line under the control of the Authority at least equal to the
physical minimum existing thereon as of the date of this Agree-
ment, In the event of any new construction performed or permit=-
ted by the Authority, there will be orected no gtructure nor will
any invasion of the air space over such line be permitted which
will in any way obstruct the operation of trains theraeon with

equipment or cargoes extending to a helght above the top of the
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xai) up to the minimum clearance on such line oxisting on tho
date of this Agreement; nor will Authority erect or permit to

he erected any obstruction within 8 fleet 6 inches of the center=-
line of astraight track or within 8 feet 6 inches plus 1 inch for
each degree of cﬁrvatura of curved track. The Authority shall
not install any new track nor relocate any exicting track less
than 13 feet (not less than 14 feet wherever reasonably feasible)
centerline to centerline from any other track if either track

is being used by the Trustees in their freight service. Where
existing track is belng reconstructed or former trackage is heing
reinstalled, Authority shall have the option of reconstructing
or reinstalling such track to c¢learances and alignments no more
restrictive than those existing as of March 18, 1976. For the
purposes hereof the minimum clearance on any line other than a
Perimeter Line existing as of March 18, 1976 shall be the actual
minimum clearance, or 22 feat above the top of the rail, which=
ever is less, and on a Perimeter Line shall be 22 feet above the
rail.

(f) Trusteezs may, at thair own expense, alter or improva
any part of the Real Estate other than the areas of Authority's
axclusive use referred to in (A) 2., and provided for in (E) 2.;
provided that such alteration dces not dotract from the value
of the Real Estate or materially interfere with Authority's then
current or then reasonably foreseeable use of the Real Estate.
The plans and specifications for each such alteration or improve-
mont involving an expenditure of more than $100,000 shall be sub-
ject to Authority's written approval prior to the commencement
of construction.

. The preceding sentence shall not have the effect

of limiting the Trustees' duties to obtain prior approval of




PR

© BKI3117 PGIZS

plans for switches and sidetracks pursuant to Section 1 (e¢) above.

2. Termination of Trustees' Right to Use

The Authority may give wriltten notice to the Trus=-
tees of its dosire to use exclusively a line or lines of railroad
property other than Perimeter Lines. Upon receipt of such notice,
the Trustees shall immediately prepare and file all such applica-
tions for governmental approval as may then be necessary as a
prior condition to the Trustees' abandonment of service on such
line, diligently prosecute the same and, whon such approval becomes
fiinal, ccase operation on such line or lines. Authority shall
reimburse Trusteex for all reasonable expenses including attorneys'
fees incurred in connection with the obtaining of such approvals.
In the event that compliance with the obligations c¢ontained in
this subparagraph causes Trustees to discontinuve service to a
revenue=-producing customer or customers, Authority shall pay
to Trustees, no later than seven days prior to actual discontinu-
ance of service over any line so abandoned economic damages deter=
mined as followu:

(a) Determine Trustees' total rallway operating
revenue from traffic originated by or destined to such customer
or customers to whom service has been or will be discontinued
(including only Trustees' share of the teotal revenues derived
from the movement) AQuring the last full calendar year prior to
the notice from the Authority with respect to the line sarving
such customer called for by the first sentence of this subsection

2.
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(b) Determine the Trustees' avoildable costs of
originating or terminating such movement by adding the following
alements as they relate to the subject traffic;

L. Counts relating to Trustees' use of line or
a portion of a line to be terminated:

Maintenance of way (Trustees' share);
Maintenance of equipment (Trustees'
shavae);

Trangportation (Truatees' share):;

Car Hire or Car Cost (Trustces' share);
Other comts, if applicable (Trustees'
share);

ii. Cosats relating to use of Trustees' lines
other than the line tm be terminated:

Bayond line costs, according to "Fifty
percent (50%) formula®, (The formula
multiplies the line's pro rata mileage
(ratio of number of miles travelled on
the line to total number of miles
travelled on the system) by the gross
revenue generated, subtracts the product
{gross revenue credited to the line)
from the total gross revenue, and takes
50 percent (50%) of the resulting sum
ar the bheyond line cost).

(¢) Subtract total of (b) from (a) and multiply the
result by ten.

In the event frolght serxvice is eliminated over a'through
line by action of the Authority, in addition to the economic
damages relating to the dimcontinuance of sarvice to revenue~pro-
ducing customers, the Authority will provide an alternate route
with the clearances at least equal to those provided for in sub-
paragraph (E) l. (e) above, with load carrying capacity equal
to those existing on the eliminated line, at no cost to Trustees
and without interruption in Trustees' ability to render their

through service efficiently.
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Once freiyht sorvice has been legally abandoned, pur-
suant to a final order or orders of the Interstate Commerce Com=-
nigssion and any other Federal or State regulatory bodies having,
at the time, jurisdiction over the matter of continuance of rail
freight sorvice on such line, the easemant horeby provided for
shall terminate with respect to auch line and the Trusmtees shall
have no right to reinstate raill freight service thereon without
prior written approval of the Authority, regardless of whethar
such abandonment was at the request of the Authorilty or whethar
it was upon the Trustees' own motion.

3. Access.

With respect to the properties retained by the Trusteess
lying between Somerville Avenue, Cambridge and the Real Estate
as shown on Exhibit "B", the Trustaes shall have the right to
grant to parties to whom they may convey or lease any of said
retained properties, the right, in common with the Authority and
others, to use the existing Private Way defined on Exhibit "B
for egress and ingress on foot or in vehicles.

Trustees shall by their deed retain an ecasement to
construct an access road up to four (4) lanes in width through
the area lying between Washington Street, Somerville and the High
Lino, mo=called, defined as the "Yard 8 Accass" on Exhibie "B",
for the purpose of providing vehicular and pedestrian ingress
and egress between Yard 8 and said Washington Street. Sald road
shall be constructed so as to provide ¢grade separation from the
High Line until such time as Authority shall operate a rail con=
nection between the New Hampshire Route Main Line and the Pltch-
burg Route Main Line or any other route alternative to the High

Line. At any time thereafter Trustees shall have the option teo
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reagqulire the Authority to convey to the Trustees the whole or any
part of that portion of tha High Line, defined as the "High Line
Segment: on Exhibit "B", without payment of additiona) conaidera-
tion; and thereafter tho said access road may be constructed

at grade. The layout of the asaid access road shall not inter-
fore with the fuactioning of Tower X or the New Hampshire Route
Main Line, as then located or laid out, and shall be gubject to
the Authority's prior approval, which shall not be unreasorably
withheld.

4. Right to Provide Freight Service to be Exelusive.

The Trustees' right to continue to provide freight
service . as hereinabove provided shall be exclusive in that no
other carrier shall have the right to provide freight service
over and upon any of the lines to be conveyed hercunder, except
as follows:

{a) To the extent that the Trustees have enterad
into joint operating agreements granting rights to operate over
sald lines to other carriers, the operation or operaticna of such
other carriers, pursuant to such arrangements shall be treated
as operations of the Truastees for all purposes hereunder. No
such joint operating agreements with other carriers shall be entered
into after the date hereof without the prior writtén approval
of the Authority (which shall not he unreasonably withheld) pro-
vidad that no such approval of the Authority shall be necessary
for runthrough agreements wheore trains are oparatad by the Trua-
tees' crews.

(b} 'The Authority shall, after the date hercof,

have the right to. transport baggage and its own material over
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and on such lines and such transportation shall not be consider~
el fraight service.

(F) GENERAL PRINCIPAL OF COST ALLOGATION

It is the general intention of thea parties hereto
that, except as more specifically provided hereinabove or in
the separate agreemont entitled "Operating Agreement",
dated March 18, 1976, (Exhibit "C") or any extension or amendment
thereof, all direct costs and expenses resulting solely from or
attributable solely to freight operations will be borne solely
by Trustees and all direct costs and expenses resulting from pas=-
senger operations will be borne solely by Authority. Overhead
or joint expenses will be apportioned between tha Trustees and
Authority on the basis of relatiQe uve of the facility or depart-
ment in question., The use of a facility or departﬁant by any par?
son elaiming by, through or under either party hereto shall, for
the purposes of cost allocation, ba deemed to be such party's
use. In the event of a fundamental change in the underlying
concepts upon which provisions hereof relating to allocation
of costs and expanses are premized (such as might be caused by
inclusion of Truastees in Conrall, a federal or state consolidated
facilities program or other government ownership of facilities)
by which any specific provisions for the allocation of costs and
expenses are rendered inequitable, such provisions shall, at the
roquest of either Authority or Trustees, be renegotiated in good
faith so0 as to provide for an equitable allocation under the changed

conditions.
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ELECTRICAL AND WATER EASEMENTS

A. BLECTRICAL EASEMENYS,

The Trusteee heraby resorve to themselves, their suc-
cessors and assigns, the right and easement for the locatioen
of electrical lines and equipment in that area of the Rea) Estate
defined on Exhibit F annexed herets entitled: Trustees' Elactrieal
System = Boston Yards, Decembear 31, 1975"; which reservation shall
inelude the right to flow electricity through said electrical
syatem to serve the Trustees' freight casement and for any other
use, now or in the future. Said reserved easement shall alao
in¢lude right to install, inspect and maintain, repair, operate
or remove electrical lines and equipment within the said freight
easement area and the right to use said reserved area and electri-
cal system in conjunction with the sale of electricity by the
Trustees to other parties, including but not limited to the Author-
ity and t¢ new customers, insofar as the Trustees lawfully may,
provided, however, the Trustees' exerc¢iee of such rights shall
not substantially interfare with the operations or the electrical
needs of the Authority. Such sale of electricity by the Trustees
to other parties shall be with the right to profit therefrom with-
out any obligation of the Trustees, either to account to or to
pay to the Authority, any portlon of the revenues arising there-
from or any other conaideration, All of the electrical lines
and equipment located within said area as of the date hereof,
and all such lines and equipment hercafter installed therein
by the Trustees, shasll be and remain the 30l property of the
Truastees and the existence of this easement shall in no way be

considered as establishing either a joint facility or a joint
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enterprise with the Authority. The Trustees shall also have the
right to assign their resecrved rights herein to either the Cambridge
Eloctric Company or any other c¢omparable public utllity at any

time within ten (10) years from the @date hereof. '

Provided further, that with respect to the Boston En=
gine Terminal Area, defined on Exhibit "B”,.Trustoea hereby re-
sorve to themselves, thelr successors and assigns, the right and
easoment to use and maintain the electrical lines and facilities
existing therein as of the date hereof, as long as such ure and
maintenance does not interfere with Authority's operations or
use of the Real Estata, togethar with the right and easement to
install and maintain electrical service to Yard 8 and those prop=
erties retained by Trustees lylng between Somerville Avenue and
the Real Estato all as defined on said Exhibit “"B", provided,
however, that any such inatallation and maintenance shall not
substantially interfere with Authority's operations or use of
the Real Estate and, provided further, that such installation
and@ maintenance shall be subject to the priox approval of the
Authority, which shall not be unreasonably withheld.

In the event that Authority alters the electrical lines
or facilities existing as of the date hercof within said Boston
Engine Terminal Area, the Trustees shall have the right to make
an eolectrical connectlon at Trustees' cost to either a pﬁblic
utility or a source of the Authority, whichever shall) ba more
economical for the Trustees, provided that such connection shall
not substantislly interfere with Authority's operations or use

of the Real Estate.
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B. ELECTRICAL COVENANT,

The Trustees further covenant and agree with the
Authority that inaofar as they lawfully may, Trustees shall supply
electricity to Authority at the appropriate Cambridge Electric
rate.aa long as Trusteos retain the easement resarved in Paragraph
A ahove.

C. WATER EASEMENT

The Trustees hereby reserve unto themsclves, their
succagsors and assigns, the right and easement to take water
from the l2=inch main through an 8=inch connection at point "A%
and through a l2=inch connection at point "B" as shown on Exhibit
G annexed ﬁereto entitled "Sellers' Water System = Boaton Yards,
December 31, l975"; which reserved eamement shall include the
reserved right to flow water through said connections to sorve
tho freight easement and for any other use, now or in the future,
at not less than the rate currently maintained and without unrea-
sonable interruption of flowage at any time. Included in the
reserved easement is the right to inspect and maintain, repair,
operate, renaw or remove the said connactions and said line be-
tween points "A" and "C" in a manner which shall not subnstantially
interfere with Authorlity's operations or use of the_neal Estate.
The Trustees shall be solaely responsible for the ihupection, main~-
tenance and repair of sald line between points "A" and "C", and
Authority shall not be obligated to contribute to the cest thereof.
Subject to the terms in the final paragraph of this Section ¢,
the Authority will he solely reaponsible for the inspection,
maintenance and repair of the lines between point "C" and points
"p" and "E", but subjact to the Trustees' ohligations to contri-

bute ‘to the cost theresof as provided hereafter,
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The quantity of water taken at point "A" will be esti-
mated and the guantity of water taken at point "B" will be and
shall be metered, except for water used for fire protection, but
if requested by the Authority, the Trustees shall install a water
meter at point "A", at the expense of the Authority (ox, if de-
sired by the Trustees, they may install such meter at their own
expense) to give an accurate measure of the usage of water through
that connection,

The water line between points "D" and "F" as shown
on Exhibit G shall continue to be owned by the Trustees, provided,
however, the Truastees hereby reserve t¢o themselves, their succes-
sors and aasigns, the right ﬁo inspect, maintain and repair the
said line on the Real Estate to the extent that it is located
thereon. The Trustees shall he solely reaponsible for the inspec-
tion, maintenance and repair of saild line but the Authority shall
be obligated to contribute to the coat thereof as provided below.
The Authority shall have the right, subject to the rights of the
Trustees and all those parties who have the right (claiming by,
through or under the Trustees or otherwise) to take water from
the said line through the connections located between polnts "D"
and “F¥, to receive water through the said line at point "D"
for any usme, at not less than the rate currently maintained and
without unreasonable interruption of flowage at any time.

In each calendar year the Trustees shall be responsible
for so much of the cost of inspecting, maintaining and repairing
of all those portions of the water lino shown on Exhibit G lying

between points "C" and "F" and "C" and "E" as shall be proportional
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to the fraction of whie¢h the denominator im the total volume of
water passing through points "E" and "F" in said year and the
numerator is the sum of the volumes of water passing through the
connections at pointr "A" and "B", and through all connections
lying between points "D" and "F", during =aid year. The Author=
ity shall be responsible for the remainder of such cost, subject
to Trustees' duty to contribute theroeto in accordance with Pro-
vision contained in Paragraph (A)2(d) of the Resexved Freight
Eagement.

Provided further, the Authority shall have the right
to discontinue the aforesaid reserved right of the Trustees to
take water at points "A" and "B" at any time upon not less than
ninety (90) days' prior written notice, provided that in such
event the Authority shall grant to the Trustees, without further
consilderation, upon written request therefor made to the Author-
ity by the Trustees, such easemant Or other reasonable rights
as may be necessary t¢ enable the Trustees to install and main=-
tain, at thelr expense, a water main and connections adequate
to supply the Trustees' needs for water for its freight mervice
as well as the needs of any customers of the Trustees who are
then receiving water from the connections at points "A" and/or
"', which easement and c¢onnection shall be so located as to con=
nect points "A" and “"B" with either a public water line or a water
line of the Authority, whichever ashall be the most economical
for the Trustees, provided that such connection shall not sub-
stantlally interfere with the Authority's operations or use of

the Real Estate.
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D. WATER COVENANTS

The Authority covenants and agrees, for itself,
its successors and assigns, to pay the public supplier for all
of tho water taken at points "I" and "F" as determined by the
meters located at sald points. The Trustees covenant and agree
to pay Authority for the eatimated water taken at point "A" and
for the metored water taken at point "B" and at all ¢onnections
lying between points "D" and "F" at the prevailing water rates
of the City of Somerville in existence from time to time.

LABOR PROTECTION.

The Authority covenants and agrees, for itself, its
successors and assigns, to indemnify and exonerate the Trustees
to the extent provided hereinbelow, against the cost of (and
be responsible for) obligations, liability, or claims due to
provisions of Trustees' labor agreaments, including labor protec-
tive conditions of such agreements, or of labor protective con-
ditions impomed by regulatory agencles or applicable laws. The
Authority's obligation to indemnify and exonerate shall arilse
when employoes or positions are adversely affected as a result
of changes in the passenger service (ine¢luding termination thereof),
passenger facilities, or both, or by reason of the future contract-
ing out or other removal or termination of work previously, now,
or hereafter performad by the Trustees' employees to the extent
that such change, termination or contracting out is the result
of an action taken by, or with the conaent of, the Authority.

It is further understood and agreed that an actlon

taken by ché Authority may have effocts remote from the initial
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position or positions affected by such action as a result of
succesaive senlority displacements, and it is the intention of
the parties hereto that the indemnification and exoneration herec-
in provided shall extend to such more remote effects.

If the initiating action affects a position or positions
solely engaged in the "Sexrvice", (as "serviee" is defined in the
Operating Agreemont dated Magch 18, 1976, Exhibit "C", as amendad
and extended) the Authority will pay all such costs, If the ini-
tiating action aZfects a position or positions engaged in both
passanger service and freight service, the Authority will pay
the cost to the extent that it is solaly traceable to the action
taken by, or with the consant of, the Authority. In the event
that in any instance the applicability of the immediately preced-
ing sentence produces a result which is manifestly unfair to either
party, the sharing of such termination cost will be renegotiated
in good faith so as to provide for an equitable allocation thereof.

It is further understood and agreed that the Trustces
shall use their best efforta to mitigate liability to such employees
and that the Authority shall be permitted to participate, within
reason, in such efforts.

The Authority will pay to the Trustees such funds as
may be required to satisfy Authority's obligation to indemnify
and exonerate the Trustees hereunder, concurrently with the deli=-
very of evidence of payment by thae Trustees. Trustees agree to
keep Authority currently informed, to the extent that the Truse
tees can reasonably do mo, of all aspects of local and national
labor negotiations which might reasonably be expected to expand
or broaden the scope of the protective provisions (l.e., provi-

sions relating to termination rights) of labor agreements,
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ACCIDENT RESPONSIBILITY

In the event that the Trustees chall cease to c¢onduct

passenger sorvice for the account of the Authority, pursuant
to the Qperating Agreemqnt or a successor operating agreement,
the following terms and conditions shall immediately become aeffnc-
tive with respect to events occurring after such cassation:

A. In the event that harm, damage or injury (including
death) in caused by the negligence or other act for which one
of the parties hereto is legally responsible without any contri-
butory negligence or legal responsibility on the part of the other
party hereto (excopt in circumatances described in ¢ below) and
sald harm, damage or injury (including death) occures to the
property of, or in the custody of, one of the parties hereto, to
property used jointly by the parties, to the employees, passengers
or licensees of either party, to common agents or employees or to
third parties, the party which caugsed such harm, damage oxr injury
(including death) shall bear all of the cost, expense and liability
arising therefrom and shall save harmless the other party from and
against any loss, coat or expense connected therewith. (This Sec-
tion is not intended to confer any rights upon third parties.)

B. In the event that harm, damage or injury (including
death) is caused solely by an act or omission for which a thixd
party is legally reuponsible; to the property of, or in the
custody of, one of the parties hereto, or to the employees, pas-
sengers or licensees of one of the parties hereto, that party shall
agsume all loss, cost and expense arising therefrom, without contri-
bution from the other party. (Thim Section is not intended to

relieve any third party from any liability.)
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C. In the event that harm, damage or injury (includirg
doath) is caused by the ¢ondition of jointly used linea, facili-
ities or equipment to the property of, or in the custody of, one
of the parties hereto, or to the employees, passengers or licen=-
seas of one of the parties herato, that party shall assume all’
loss, cost and expense arising therefrom, without contribution
from the othexr party, except that damage to such jointly used
lines, facilities or equipment shall ba repaired by the Maintain-
ing Party subject to contribution from the other party as provided
in Paragraph F (Genexal Principles of Cost Allocation) SUPRA.

D. In the event that harm, damage or injury (including
death) is caused by an act or omission for which both of the
parties hereto are legally responsible and such harm, damage
or injury {(including death) occurs to the property of, or in the
custody of, one or both of the parties hereto, or to the employees,
passengers or licenseas oOf one or both of the parties, sach party
shall bear all of the costs, expenses and liability arising from
such harm caused to its own property, to property in its custody
or to its employees, passengors or licensmeas. Any other loss,
cost or expense 80 causad, including expense of repairing jolintly
used lines, facilities or equipment shall be divided equally be=
twean the parties.

E. In the event that harm, damage or injury (including
death) is caused by an act or omission for which at least one

of the parties horeto is legally reapongible but in circumstances
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where legal responsibility cannot be attributed to one party or
the other, nor o6 both parties jointly, bacause of lack of evi-
dence or a conflict in evidence which cannot be resolved, by liti-
gation or otherwise, and said harm, damage or injury (inoluding
death) occurs to the property of, or in the custody of, one or
both of the parties hereto, or to the employeas, passengera or
licensees of ona or both of the parties, each party shall bear
all of the costs, expenses and liability arising from such harm
caused to its own property, to property in its custody or to its
employees, passengers or licenaees. Any other loss, cost or ex-
pense s0 caused, including expense of repalring jointly used lines,
faclilities or equipment, shall he divided equally between the
parties.

F. In the event of any derailment or other accident occur=
ring upon the Roal Estate wherein cars, motive power or othex
equipment of either party shall fall or encroach upon tracks,
bridges or other property being used by the other party so that
said property is blocked or normal cperation thereover is impeded,
the party whose property has so fallen or encroached shall expe-
ditiously removs the same and cause all necessary repalrs to be
made and all tracks and appurtenances restored, at its expense,
as may be required for the continued operation of the othexr party's
railroad activities,

Both parties agree to cooperate with each other to ex=-
pedite the repalr and removal of such cars, motive powar and other
equipment and wlll make all reasonable efforts to rostore the

affocted line or facility to service,
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ARBITRATION

A. Salaction of Arbitrators.

If, at any time, a controversy shall arise which is
referable to arbitration according to subsection C of this Arbi=
tration Section, the parties hereto agree to engage forthwith
in good faith discussions attempting to resolve such controveray.
If the parties 50 agree, they may involve a disinterested person
expexienced in railroad operations to render his objective advice
and opinions, which shall be advisory only and not binding unless
the parties agree Iin writing to be bound by his judgment in a
particular instance. In the event such good faith discussions
do not resolve such controversy within thirty (30) calendar Qays,
or such other time as the parties may agree in writing, the parties
shall submit such difference or dispute to disinterested arbitra-
tors, one of whom shall be appointed by the Trustees and the
other of whom shall be appointed by the Authority; and if the
two arbitrators s0 chosen cannot agree, they shall select a third
arbitrator, and thair decision, or that of a majority of them,
shall be final and conclusive between the parties hereto, except
that if eithex party claims that the arbitrater's decision is
based upon an error of law, it may, within thirty (30) days after
receipt of such decision, institute an action at law to determine
such legal issue. In any such action at law, the parties shall
stipulate the facts to be as set forth by the arbitrators. In caso
aither of said parties shall fail or refuse to appoint an arbitirator
as aforesald, for the period of thirty (30) calendar days after

written notice ¢givan by the other party to make such appointment,
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then and in that event the arbitrator appointed by the party not
in default shall appoint a like competent and disinterested arbi~
trator for the defaulting party, and the said two arbitrators,
80 appointed, shall select a third arbitrator, and the three
80 chosen shall hear and decide such difference or @ispute, and
their docision, or that of a majority of them, shall be final
and conclusive upon the parties hereto, except as above provided
with respect to an error of law. In the event that the said ar=-
bitrators shall be unable to agree upon a third arbitrator within
thirty (30) days after the appointment ¢f tho second arbitrator,
such third arbitrator shall be appeolinted, upon the application
of either party hereto, upon raasonable notice to the other party,
by a Judge of the Superior Court for the Commonwealth of Massa~=
chusottsa, Any application to such Judge az aforesaid shall be
made and heard in the manner provided by law for the making and
hearing of motions in said Court. If said Couzt declines to make
such appointment, it shall be made by the President of the Asso-
ciation of American Rallroads. If any arbitrator shall decline
or fail to act, the party or person by whom he was chosen or ap-
pointed, as the case may be, shall appoint another to act in his
place.
B. Resolution.

During the pendancy of such arbitration proceedings,
the busineass, operations to be conducted, and physical plant
to be used under this Agreement, to the extent that they are
the subject matter of such controversy, shall continue to be

transacted and used in the manner and form existing prior to
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the arising of such controversy, unless the arbitrators make
a preliminary ruling to the contrary.

C. Matters Refarable to Arbityration.

All controversies as to the construction of terms of
this Agreement which are to survive the Closing Date and any prac-
tical questions growing out of the application of the same to
circumstances, except for claims for monetary damages in excess
of $100,000, are referable to arbitration as provided in this
Arbitration section.

D. Cost of Arbitration.

Each party hereto shall bear the ¢osts and expenses
incurred by it in connaction with such arbitration and both parties
shall share equally the costs and expenses attributable to the

sarvices of the disinterested parson or arbitrators.

The Trusteas and the Authority hereby covenant and
agrea that neither Robert W, Meserve nor Benjamin H. Lacy, nor
any of their muccaessors as Trustees of the Property of the Boston
and Maine Corporation, Debtoxr, in the Proceedings for the Reorgani-
zation of a Railroad, hereinabove referred to, shall be personally
liable for the performance or non-performance of any of the Trus-
toes' obligations heraunder, and that upon the transfer of the
freight business and remaining assets of the Trustees to the Reor=
ganized Dabtor, or any other party, pursuvant to a plan of reorgani-
zation cpnfirmed in sald proceedings, or otherwise transferred
the Authority and its succeasors and assigns, will thereafter
look solely to such transferee and its successors and assigns

for the performance of all of the Trustees' obligations hereunder.

39




C . BKI3117 PGIS3

40

Upon the sald transfer of freight business and remain=
ing assets, whether to a succeassor Truatee or Trustees, to the
Reorganized Debtor, or to any other party or parties, all of the
rights and easements ¢granted or resexrved to the Trustees heraby
will inure to the benefit of any and all such transferees, whether
direct or remote, and their respective successors and assigns,
subiect, in each instance, to the assumption by the transferee
of all obligations of the Trustees hereunder related to the par-
ticulax rights and easemants transferred to such transferee.

Any voluntary transfer by the Trustees of the rights
and easoments reserved or granted to the Trustees heoredy to a
successor Trustee or Trustees, to the Reorganized Debtor or to
any other party that succeeds to substantially all of such rights
and eascments, shall require as a condition thereof that the trans-
foreec accept and assume all of the rights and obligations of the
Trustees as Operator under any operating contract between the
Trusteesa and the Authority then in effect.

This Indenture is executed in seven (7) counterparts
for the purpose of recording in seven (7) separate Registries
of Deeda where the real estate lies. Each countarpart contains
all of the provisions and attachments contained in this countex-
part. There is affixed to the counterpart to he recorded in sSuf-
folk County Registry of Deeds Documentary Stamps in the amount
of $83,331.72, and is available for inspection at that Regiatry.

The covenants contalned in this Indenture are té ba
binding upon the parties hereto and their successors and assigns
forever.,

WHEREAS, on November 30, 1976, the sald U, S, District

Court for the District of Massachusetts, by Order No. 347-C (in
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Docket No. 70-250-M) authorized the said Trustees to convey this
real ostate to the Massuchusetts Bay Transporation Authority,
this conveyance is hereby made free from liens pursuant to said
Ordex.,

TO HAVE AND TO HOLD the above described premises, with
all the privileges and appurtenances thereto belonging to the
said MASSACﬁUSETTS BAY TRANSPORTATION AUTHORITY, ite successors
and assigns, to their own use and behoof forecver.

IN WITNESS WHEREOF the said ROBERT V. MESERVE and
BENJAMIN H. LACY, as Trustees of the Property of Boston and Maine
Coxporation, Debtor, and not individually, have hereunto set their
hands and seals, this 24th day of December, 1976.

ROBERT W. MESERVE and BENJAMIN H.

LACY, as Trusteex of the Property of
Bostop.and Maine Corporation, Debtor

COMMONWEALTH OF MASSACHUSETTS
Suffolk, ss Boston, D empop LY . 1976

Then personally appeared the above=-named Robert W.
Meserve, as Trustee of the Boston and Maine Corporation, Debtor,
and acknowledged the foregoing instrument to be the free act and
deed of said Trustee, bafore me '

. 4
My Commisaion expires: 5/“" sl
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COMMONWEALTH OF MASSACHUSETTS
suffolk, ss Boston, A TT T

Then personally appeared the above=named Benjamin H.
Lacy, am Trustee of the Boston and Maine Corporation, Debtorx,
and acknowledged the foregoing instrument to be the free act and
deed of said Trustee, before ma

//
(jd”ii A,
67' Notaxr ublic

My Commission expires: CE%@4’34’¢53

IN WITNESS WHEREOF the sald MASSACHUSETTS BAY TRANS-
PORTATION AUTHORITY, by Robert R. Kiley, Chairman, has set its
hand and seal, this . day of Decembexr, 1976.

MASSACHUSETTS BAY TRANSPORTATION

APPROVED AS TO FORM: AUTHORITY

General Counsel
§8C
COMMONWEALTH OF MASSACHUSETTS
Suffolk, ss Boston, Tacempul 4 1976
Then personally appeared the above named Robert R. Kiley,
as Chairman of the Massachusetts Bay Transportation Authority, and

acknowledged the foregoing instrument to be the free act and deed
of smsaid Chairman, before me

My Commission axpireasé%ﬂu7;44if

Ly T o N e e~ g e
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Exhibit A(Ll=5) Plans of fiva (5) bridges oxcluded from conveyance.

Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit P
Exhibit ¢

Plan of Boston Engine Terminal Area
Operating Agreement dated March 18, 1976
Signalling and Grade Croesing Expense Formula
Line Maintenance Expense Formula

Seller's Map of Electric Syatem

Seller's Map of Water System
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OPERATING AGRIELMENT

AGRELMENT made this 1gthday of March 1976, by and hetweon
ROBERT W. NESERVE and BENJAMIN H. LACY, TRUSTEES OF THE PROPERTY
OF BOSTON AND MAINE CORPORATION, (see¢ in the Matter ¢f Boston and
Maine Corporation, Debtor, United States NDistrict Court for the
District of Massachusetts, Docket No, 70-250=M) with an usual
plice of business at 150 Causeway Strect, Beston, Suffolk County,
Massachusetts 02114, and not individually, hercinaftor reforred
to as the "Operator", which expression shall include the Trustecs'
succestors and aspigns where the context so reguires or so admits,
and the MASGSACHUSETPS BAY TRANSPORTATION AUTHORITY, a body politic
and corporate and a political subdivision of the Commonwealth of
Massachuscotts ostablished under the provisions of General Laws,
Chapter 161A as amended, and having an usual place of business at
45 High Street, Boston, Massachusetts 02110, heroinafter referred
to as the "Authority", which expreasion shall include the said
Authoritly's successors and assigns where the context s0 roquires
or no admits,

WIEREAS, tho partics have entered into a Memorandum Agroement,
aated July 2, 1975, providing, among other things, for the exccu=
tion of an Operating Agreement betweon them relating to the opera-
tion of comnuteor rail service by the Operator for the account of

the Authority.,
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NOW, THEREIMORE, in compliance with said Memorandum Agrecmont
and with the intention of entering into the Operating Agrecment
therein contemplated, the Operator and the Authority, in considcra-
tion cach that the other joins herein, hereby covenant and agrece
as follows:

' 1. THE SERVICE. 'The Authority héreby retains the Operator

to operate, and the Oparator hereby agrees with the Aushority to
operate, during the term of this Operating Agreement, a‘commutor
rall service (the "Service") over the lines comprised within the
real estate which is to be conveyed by the Operator to the Authority
pursuant to tho Purchasc and Sale Agrecment bhetween them of even
dato herewiéﬁ, and over the so-called Reading Branch from Boston

to Wilmington Junctien, Massachusetts, in accordance with the pro-
visions, and subject to the terms and conditions, herein set forth,
All of the said real estate s0 conveyed plus the said Reading Branch
line are hercin collectively roferred t¢ as the “Real Estate".

1.1 Independent Contractor Status. The Service shall

be operated by the Operator as an independent contracter, but for
the account and at tho expense of the Authority, with rolling
stock and ail other necessary equipment owned by the Authority in
accordancé with the Passengor Train Schedule set forth in Appendix
A and the Fares set forth in Appondix B, and with the rolling
stock and othor cquipment owned by the Authority set forth in the
Scheduleo of Equipmont (Appendix €) = all of which Appendices arc

attached herote and made a part hereof by reference - and subject, in

-2=
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tho case of cach, to such reasonable deletlons, additions, chanagos
or modifications as may from timo to time be determined upon by
the Authority and notified ip writing to the Operator by notico
given a rcasonable time prior to the taking effect thercof,

1.2 Repairm and Maintenance. The Service shall include

performing repairs to and servicing rolling stock owned by the
Aurhority, and maintenance of rights~of=way and structures of the
Authority located within the Real Emtate to the extent.provided
in 1.2.2 below. The Service shall also include the managemont
and administration of the Service and the Real Estate, including,
but not limited to, accounting functions, labor relations and
personncl functions, legal matters, real estate management

and other scrvicos as may be neccssary for the efficiont opera-
tion of the Scrvice within the Real Eatate.

1.2.1 Rolling Stock. As regards the Pudd Rail
Picuel Cars or other rolling stock which the Authority may acquire
and assign to the Service from time to time, the Service shall
include heoavy repalrs and engine overhauls necessary to maintain
the rolling stock in good condition,

The Service shall not include major modernization
or modifications carricd out on a campaign basis, nor shall the
Serviece include the roplacement of major compononts with compononts
of improved design on a campaign basis, intended to extend tho
normal life of the vehicles.

The Authority shall have the right to sclect by

-3-
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compotitive bid or other means, the special contractor, whother
the Opeorator or another party, to perform all such modernizations,
modifications, or roplaccment of major components.

1.2.2 Maintcnance of Rights-of-Way and Structurcs

Within the Seope of the Scrvico., Maintenance and repair of rights-

of=-way and structurces shall be included within the Service as follows:
a. All Routine majintenance, including
but not limited to spot tamping,
signal repair, rail end welding,
replacement of insulated joints,
b, Oveor the five year torm of this
Agreemeont, the Authority may re-
quire, as part of the Secrvice,
the replacement of ona=cighth of
the ties on those lines maintaincd
by the Authority, one-twelfth of
the rail on such lines and the
resurfacing, once, of all of the
lines maintained by the Authority.
In the event a line or lines shall
change from a line or lines main-
tained by the Operator to a line
or linea maintained by the Authority, or

vice versa, the work to be included in the

wle
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\

scrvice with reapect to sueh line

or linos shall reflect the number

of years puch line is maintaincd by
Authority during the term ol this
Agreement, and the agread life of
each category, i.e., ties = 40 years,
rails = 60 years, surfacing = 5 years.
The programming of the work to he
included in the Scrvice (for example,
how many of such tics shall be in-
stalled within any given period) shall
be determined by the Authority sub-
ject to the ability of tha Operator
to make available the necessary
machinery, material and egulpment

to do the work without intexrfering
with the Operator's own projects.

At a minimum, however, the Operator
will make available such machinery,
material and equipment sufficient

to do such work for the Authority

in proportion to doing work on
Operator's own projects aa the miles

of track maintained by the Authority
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relate Lo the milos of track (ot
limited Lo the Real Estate) main-
tained by the Operator bearing at

least 1,000,000 qross ton miles per
year. TFor the purposes hereof, a line
of trock 1ls considercd to be maintained
by tho Authority if the Authority is
bound to pay for the cost of maintenance
(subjoct to a right of contribution)
pursuant to the Purchasc and Salc
Agroement hotween the parties of cven
datc herewith.

1.2.3 Extra Maintenance and Construction Projocts,

Maintenance of rights=-of=way and structures at a level in oxc¢css of

the limitations of Section 1,2,2 herecof and other construction pro-
jects may be performed by a special contractor determined by
competitive bid or otherwise by the Authority. In the event the
determination is made by competitive bidding, the Operator may be

a bidder and, 1f the Operater's bid is accepted, the resulting contract
will govern the work. In the event the Authority determines not to in-
vite competitive bide, nor to contract with a third party hut to
require the Operator to perform such work as spocial contractor, it

may do so upon reasenable notice and upon the terms set forth in

w(im
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Sectlon 1.2.4 subject to the ability of the Operator to make aviile
able muchinery, material and cquipmoent necossary to do the work
without interfeoring with Opcrator's own work projects.

1.2.4 Special Provisiona Governing Special Contract

Work. If and when the Operator performs work for the Authority as
a special contractor with respect either to Rolling Stock or Rightse-
of-Way and Structures, Operator's total costs including overhcad
shall be divided among costs chargeable to the Service, costs
chargeable to such special contract work, and costs chargeable to
all of Operator's other activities in accordance with subscction
3.1(d) below and Appendix D reforred to therein,

The Operator, whon acting as such special contractor
under any contract which is not the subject of competitive bidding,
shall be entitled to charge an amount in addition to the direct
coats and overhead costs attributable theroto which ashall be a
fixed amount, calculated as a percentage of the amount of estimated
direct coste and relevant overhead not to coxceed ten (10%) percent
thercof,

The prcvisions of any such contract, if foderal aid
is involved, shall be subject teo the approval of the federal agency
through which such funds are obtained,

In a competitive bidding situation, where the
Opeorator is tho successful bidder, the labor protection pro-

visions of Article 6 below shall not apply to any employece
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¢f the Oporator who iz hired or called baek to perform such special
contract work, or to any employec whom he displaces, if ruch employecc
im laid off, or oxercises senority displacement rights which result
in the payment of protective payments te him or to other employces

of the Operator at the conclusion of such special contract work,

1.2.4 Consultations With Third Party Special

Contractor. 1n the event the Authority contracts with a third
party to perform coxtra maintenance, cupnstruction or special pro=-
ject work, which roquires planming, supexvision or consultation
on the part of the Operator, the Operator will be compensated for

its direct costs and overhead costs attributable thercto, plus a

fixod amount, calculoted as a percentage of the amount of
Oporator'a estimatod Jireoet ¢costr and relevant everhead not
to exeeend ten (10%) percent thercof.

1.3 Control of Work and Labor Relations. Nothing in

this Aqreement shall be conetrued as providing for, or permitting,
any direet centrol by the Authority over the manner in which the
Operator shall pexform its duties, under this Agreement or other-
wise, during the term of this Agreement, The Operator shall retain
exclusively the rights inherent in the employment reiationship
betwaen it as the employer and its employees, including but not
limited to the right to "hire and fire", control the disposition

of work forces, handle and settle grievances, claims and disputes,

0=
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amndl carry on all nenotiations with its cmployoecs, whother with the
individual employece or through his collective bargaining agent under
¢ labor contract and in accordanco with the federal Railway Labor
Act, as amended,

OperatQr agrees, however, that it will use its hest efforts
to render the services provided for under this Agreement as effici-
ently asn possible, from the standpoint of both operatiors and costs,
and that it will usc its best cfforts to keep down the costs of any
and all items of exponse.

Fach partiy shall maintain an effoctive liaison with the
other by advising it promptly of any contemplated action which
might aZfect employces of the Operator, in order to ansurc efficient
and cffoctive handling by tho Operator's labor relations depart-
mont, to minimize potential claims and grievancees and to ensure the
continuance of sound relations between the Operator, its employees
and the unions representing them. In the event that the Operator
notifies the Authority that a proposed action by the Authority
herounder would result in a breach of any labor agreement now or
hercafter binding upon the Operator, the parties shall resolve the
problem according to the procedurces set forth in Article 9 hercof.

In the ovent that, as the result of local negotiatieons,
the provisiona {except for wages and fringe benefits) of tho oxisting
Labor Aqreoements are changed or new agrecments are reached, and

such change or any neow agreement imposes substantially more oncrous
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burdens upon the Authority than al present, the Authority sl
have the right, to be cxercised in writing within thirty (30) days
aftor notification by the Operator of such change, to terminate
said Operating Agrecoment aAd all teorms and provisions then romain-
ing to be performed thercunder including any further incentive
payments but not including obligations for scrvices therctoforce
performed or the obligations of the Authority to the Operator
under Article 6 below. Such termination shall take effect forty-
five (45) days after the exercisc of such right.

2. TERM OF AGREFMENT. The term of this Agrecment shall com-

mencee upon . .the date of the conveyance of the Real Estate {other than
the said Reading Branch line which the Authority alrcady owns) by
the Operator to the Authority, and shall continue thoreaftcr for a
term of five years, unless amended or extended by written agreement
of the partics, except that in the event the Authority's Advisory
Board amhall fail to approve the annual budgectary provision for the
Service as required in paragraph 13.1 hercof, with the result that
the Service is totally discontinued, this Agreement shall terminate.
Upon such termination all obligations hereunder of hoth parties
shal)l cease, except obligations for servicea theretofore performed,
labor protection obligations as met forth in paragraph 6 hcreof

and liquidated dowages, in licu of incentive paymonts to be
calculated as provided in paragraph 3.5 hereof for the remainder

of raid five yeoar torm.

-]10=
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3. CONSIDERATION FOR THE SERVICE AND MANNER OF PAYMENT. 'The

Authority agrees to pay to the Operator, in conaideration of the
performance of the Service, all of the Direct Costs incurred by the
Opcrator in the performance thercof plus a share of the Operator's
Indireet Costs (ineluding Joint Costs and Relovant Overhead) ap-
portionced on a fair and equituble basis as sct forth below,

3.1 Definitions. For the purposcs of this Agrecment:

(a) "Dircet Costs" mecans any operatienal or capital
oxpenditure incurrod or acerued by the Operator during the term of
this Agrecment which is directly attributable to the Service, whethor
performed on or off the Real Estate, Within the category of Diract
Costs there shall be included (but without hercby excluding any
othor coats which may properly be included in such cutegory) all
waged, pension costs, hoalth and accident insurance ¢osts, rotiree-
ment and unemployment taxes, and all other direct and indirect
compensation and labor cogts incurred with respect to train and
engine ¢rews, maintenance employees, police, ticket sellers, acoount-
ing department employecs, ¢lerks, and otheor omployces of the
Oporator whose time {(or an identifiable portion of whose time) work-
ing for the Opeorator im attributable to the Sarvice and the cost
of all services, fucl, materials, supplies and stationery used in
the Service. Where any employee, or oquipment of the Operator is

employed partly in work attributable to the Service and partly in
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work not so attributable, only the part so attributable shall be
trouted as a Direct Cost.

(b) "Indirecet Costs" means Joint Costs and Relevunt
Ovorhead as dofined in (¢) ‘and {d) bhelow,

(c) A "Joint Cost" means any cost incurrced or accrucd
by the Oporator during the term of this Agrecement in the maintenance
or operation of the Real Fstate (other than rail lines.or othey
facilities which arc devoted oxclusively to freight service) or
the personal property boeing gonveyed to the Buyer pursuant to said
Purchase and Salc Agrceoement, and all other operating or capital
expenditures attributable to the Serviece or the Real Estate, which
are reasonably incapable of segregation as Direct Costs, and the
benefit from which is roceived both by the Service and by the
Operator's freiqht service,

() "Raelevant Overhead" shall mean the Operator's
genoral overhead costs of all of its departments (including the
Executive Department) which have roles or duties relating to the
provision of the Secrvice or the performance of aspecial contract
work for the Authority. The following principles shall apply
regarding such departmental overhead:

(L) If the Authority assumes a fair share of the total cost of the
Department, then none of the expenses of that department shall

be treated as Direct Costs, unless otherwise mutually agrecd

“l2e=
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to by the parties., Por cxample, if the Authority assumes a
share of the total cxpenses of the QOperator’'s Labor Relations
and Personnel Departmont, none of the servicos rendercd by
that Department in connection with the Scrvice oy such special
contract work shall be charged to the Authority as Direct
Costn, but the Department shall render labor relations and
personnel servicen, as roguired, for the Scrvice and in cone
nection with nuch special contract work.,

{ii) The Authority will have the option of reducing or coliminating
its contribution to tho cosat of Relevant Overhead atiributable
to any department of the Operator and incurring instead Direct
Costs mcasured by the time and expenses of the personnel and
facilities of that department devoted to the Service or any
such special contract work which would otherwise have been
handled as Relovant Overhead expensc.

(e} The forogoing definitions shall apply to all
itemn of cost of significant smount unless in any instance the
Operator and the Authority shall in writing agree to some diffaerent
practice which achieves subatantially the same results. Direct
Cost items not significant in amount may be allocated by the Opera~
tor as indirect costs, by mutual agrecoment,

3.2 Allocation of Indirect Costs. All of the Opcrator's

Indireet Coste shall be allocated among the Operator's various

w]l3=
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operating and dorvice dopartments and within said departiments shall,
where appropriate, be accumulated in logical cost groupings, The
number and composition of these groupings will be governed by prac-
tical conciderations of materiality and homoycencity and will not be
such as to complicate unduly the fair allocation of expenses to and
among the Scrvice and the Operator's other activities. Where such
fair allocation is achievable without such accumulation into group-
ings, other simpler methods may be used. Each such costs grouping
will be partially allocated to the Service, as provided below, if
and to the extent that it is partially necessitated by the Scrvice
or supports a portiom of the Operator's overall capability that is
necessary for the proviasjion of tho Scrvice,

The portion of cach indirect Cost qrouping to be alloc-
ated to the Service will be in proportion to the beneficial and/or
causal relotionship betweern the grouping and the Service. To define
this relationship, an allocation base¢ will be assumed which, to the
extent rcasonably possible:

(a) reflects changes in productive activity (such
as set forth in Appondix D) that cause cost changes within the
grouping;

(b) is simple and casily understood: and

(c) is available from existing statistics, without
additional reporting requirements.

The base period for allocatling indirect costs may be

w}g-
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different among the several groupings, and the length of the period
shall bo chosen with due consideraton for the balance betwoen ace
counting precision and accounting cost and not be such as to
complicate unduly the alloéunion whoere similar remults arce achioev-
able uning less precise melhodn,

For oxample, heat and utility costs at a glven location
might bc allocated between the Service and Operator's Other activi=-
tics, on the basis of the square footage occupled by activities
carried on as a part of the Service as opposed to the square foétage
occupled by such other activities, on a weekly, monthly or bi=-
monthly banis == deponding upon the quantity of heating fuel and
utilities used and the stability of the operating conditions of
the two classes of activitios. In thie example, hoat and utility
costa arc the "cost qrouping”, square footage iu the "allocation
base" and the weekly, monthly, bi=monthly period decided upon will
he the "base period”.

Allocation of all maintenance costs of "Non=Line Areas
and Facilities", “"Perimeter Lines" and "Jointly Used Lines" (as
those terms are defined in Article IV of the aforesaid Purchase
and Sale Agroement) shall be made in a manner consistent with the

provisions of said Article IV,
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3.3 Pricos_and Rental Charqges. When the Operator procures

new materisle or suppliecs for the Serviece or for upecial Authority
contructs, such materials or supplies shall bo charged to the
Authority av Operator's uactual c¢ost., Such new materials or
gupplics shall be procured only upon the Autharity's vritten
authosization or under procodures agreoed to in writing.

When traek or signal materials {(other than ties and bollasi)
are needod for maintenance ov ererdency ropairs on linas or
tracks maintained by the Authority (e.q., rail, snikes, tic
plates, switch and crossing parts, switeh machines, cignal
interlocking partn, etc.), such matorials if suitable sholl he
furnished from the Operator's inventory of used matarials, unless
the Authiority shall have wsuch used materials available in itvs
own inventory. Used materials from the Operator's inventory
shall be charged to the Authority at the Operator's inventory
value.

Salvaged materials removed from lines maintained by the
Authority shall be repaired at the Authority's option and expense,
and phall be placed in the Authority's inventory.

New materials taken out of the Operator's inventory for
tho Sorvic; on lines maintained by the Authority, or for special
contracts, shall be charged to the Authority at the Opérator's

moat rocent purchase price.
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The Authority agrees that during the torm hereof as maintenance
and improvements are porformed, it will create its o@n inventory
of wied materialn removed from the Real Batate and that it will
reserve such uned matorialn romoved from the Real Estate for maine
tonance and improvement work Lo Lbe done on the Real Betate and the
Authority agrees that it will une matorials from its own inven=
tory of uscd materials before it requires tho Operator to furnish
used materiales from the Operater's inventory.

If tho Authority shall, in the future, furnish loco-
motives for use in the Scrvice, the same costing principles for
the furnishing of used or now parts for such locomotivesn, as de-
scribed above for track or signal materials, shall apply.

Exeopt as provided in tho sccond paragraph of this Section
3.3 neither party shall use now material or supplies from the
other's inventory without the owning party's consent. |

When odither party furnishes its own equipment for udoe
by the other, including but not limited to trucks, auvtomobiles,
work oquipment, but excluding all passenger equipment s0ld to the
Authority as sot forth in Exhibit B of the Purchase and Sale Agree-
ment Of oven date herewith, rolling stock and miscellaneous power
tools and equipment, the owning party will charge the other party
a rental rate for the use of such equipment which fully compensates
the owner for depreclation, taxes, interest at prevailing rates,
repair and maintenance, fuel, lubricants, supplies and an allow-
ance for the fair allocation of idle time.

For equipment listod in the latest cdition of Rental

Compilation-=National Average Rontal Raten and Model Roferonco

-17-
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Data for Conptruction Bouipmenl, ai complicd by the Associaled
Fguipmoent Distributors, the rental rate shown in the then curront
issue will bhe adopted an the furnishing party's rental rate and
comparable rates will be charged for similar equipment,

When cilther party furnishes equipment not owned by it,
but rented or leased from othors, it will charge to the other party
its full cost of supplying such equipment, including but not limited
to a falr share of transportation cxpenses and lease for rental
exponne incurred for idle time.

3.4 Application of Principles. Interpretation and ap-

plication of the above principles, as from time to time appropriate,
shall initially Dbe made by the Oporator, subject to approval by the
Authority. Appondix D attached hercto and hercby made a part here-
of, scts forth the agreed interpretation of the above principles
for purposes of rondering initial billings under this Agreement.
To the extent formulae set forth in Appendix D shfll at any time
not bc consistent with the above principles, or as the nature or
extent of the Scrvice varies, the formulae shall be
amended to bring them into greater conformance with the principles
above.

The partice rocognize that the accounts of the Operator
ag progently maintained wmay not provide in cvery instance for cost

allocation fully in conformance with the above principles. Neverthe-
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less, all costs dincurred hy the Operator which in accordance with
such principles should be charged to the Service, shall be so

charged., Such charges shall be made as appropriate, rogardless of
whether they are treated in the Operator's accounts as operating
oxpenscos or capital costs. To the extent feasible, aceounting
methods of theo Operator shall be changed as necessary to conform

to said principles. Upon request by the Authority, the Operator

will segrogate from other coste of the Service, the costs related

to repairs and maintenance projects and will bill separateoly therefor.

3.5 1Incontive Paymonts. As an incentive to maintain

and increase ridership, the Authority shall pay to the Operator
incentive paymants annually at the rate of ten conts per roevenuae
passenger carried by the passenger trains and cars operated in the
Service during the term hereof, In the event a rail line upon which
passenger scrvice is being provided under this Agreement is converted
to a rapid transit line oxr othorwisme taken out of commuter rail
service, the number of revenue passengers carried on the line in

the last calendar yecar prior to such conversion or discontinuance

or the commoncement of construction in connec¢tion therewith, whiche
ever is the earlier, shall be determinod and incentive payments with
reupect to that line shall be made hercunder with repect to the
portion of the five yoar term of this Agreement after such last

calendar ycar, on the basis of the numbor of pasmengers per annum

=-19=-
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80 determinod, provided that in the event of tormination of cowm=
muter rail service on the Lexington Branch, no such calculation or
payment shall be made to compensate the Opecrator fer incentive
payments loat by recason of such tormination,

3.6 Time of Paymcontn., The Authority shall pay to the

Nperator weakly in advance, the amount that the Operator estimates
will bocome due in payment to the Operator am compensation for

its gervices in furnishing the Service and in payment for all
Direct and Indiroect Costs to be incurred in connecetion therewith
during said weak. Within thirty (30) dayas after the closc of

each month the Oporator shal) furnish to the Auchority a statement
in reasonable detail of the actual Dircct and Indirect Costs
incurred by the Operator in furnishing the Service during said
month and the incentive payment earned with respect thercto,

and the Authorigy shall pay to the Operator or the Operator

shall refund or credit to the Authority, within twenty (20)

days after the delivery of such statement, the amount hocessary

to adjust the said ostimated prepayment to such actual amount.
Within nix {(6) months following the close of cach calendar

year ending during the term hereof, and within six (6) months
following the end of eaid term, the Operator shall furnish

to the Authority a statomont of such Direct and Indirect Costs in-

curred and tho incontive payments carned by the Operator during

=20=
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said yoar, which atatement shall reflecet all appropriate annual
adjustments (for example, inventory adjustments made on the basis
of a yocar=ecnd invontory of materials charged to the Service, taken
by the Operator) in accordance with procedures approved by the
Operator's regularly employed independent corfified public account-
ants, The Authority shall pay to thec Operator or the Operator shall
refund or credit to the Authority within thirty (30) days after the
delivery of such annual statement the amount necessary to reflect
the net effect of all such adjustments., The making of such payment
or the granting of such credit shall not foroclose the making of
any furcher payment or the reversal of any credit as a result of
the procedures contomplated by the following paragraph.

The Authority and its accountants shall have the right
to verify any of said monthly or annual statements by oxamination
of the Operator's books of account at tho offices of the Operator.
If as a rosult of such verificiation the Authority shall question
any of such monthly or annual statements rendered by the Operator
and shall so notify the Operater in writing, which natice shall
aet forth the details of the questioned items, then within thirty
(30) days after receipt from the Authority of such notification
the Operator shall either accept the Authority's position am to the
corrcect charges for the month or ycar in question or shall rotify

the Authority in writing that it continues to differ with tle Autho-
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rity as to the amount duc and provide in such notification the
detalls of the items as to which diffeorences continue to exist,

The items of differcnce continuing to coxist between the partices
shall forthwith bo referred for resclution and decision to arbitra-
tion as provided in Section 9 below if referrable to arbitration
thereunder.

4. CHANGES IN TIE SERVICE: PROTHCTION OF OPLRATOR'S WREICHT

SERVICE, During the term of this Agreement, the Authority shall
have oxclusive right from time to timec, on rcasonable notice to

the Operater in each instancea, to alter, amend or otherwise c¢hange,
the Passenger Train Schedule (Appendix A), the rares (Appendix B) or
the Schedule of Equipment (Appendix C) at the expense of the Autho~
rity, and provided that the character or extent of the service to
be rendered thereafter by the Operator under thias Agreement shall
not unreasonably interfere with the freight opecrations of the
Operator.

5, ACCOUNTING RECORDS FOR SERVICE: AVAILARILITY TO AUTHORITY,

puring the taerm of this Agreemeont the Operator agrees to keep full
and accurate accounting books and records of the items of revenue
and expense of the Scervice substantially in the form maintained by
the Operator on the datec of this Agrecement, or as the Operator may
from time to time elect or as may bhe requircd to comply with the
last two gentonces of Section 3.4 above, but subjoct 1o chargo at

the Authority's direction (and at the Authority's seole coxponse in each
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such instance).

The Operator agrces to make any and all of said hooks and
records available for inspection by tha Authority at any reascnable
time during regular business hours at Operator's place or places of
business where such hooks and records are rogularly kept, and to
causc its officera or employees to cooperate fully with the Authority
in explanation of any and all items thercin. Ilowover, in orxder not
to unduly hurden tho Operator, the Authority shall perform such
audit proccdures, und submit any claims, with respect to any matters
occurring or itoms accruing during any calendar year onding during
the torm hereof, only within one (1) year after receilpt of the
Operator's annual statemont with respoect thereoto, provided, that
nothing herein shall bar any claim resulting from an audit of the
Authority by or on bohalf of any governmental authority other than
the Authority or its Advisory Beard,

6. LABOR PROTECTION. The Authority will indemnify and exoner=

ate the Operator, to the oxtont provided horecinbelew, against the
cost of (und be responsible for) obligations, liability, or claims
due to provisions of QOperator's labor agrecements, including labor
protective conditions of such agreements, or of labor protective
conditions imposed by requlatory agencies or applicable lawa. The
obligation to indemnify and cxonerate shall arise when employeces

or positiona are advorscly affected ao a rosult of changos in the
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passonger service (including termination thercof), passenger
facilities, or hoth, or by reason of the future contracing out or
other removal or termination of work previously, now, or hereafter
performed by the Operator's employces to the extent that such change,
termination or contracting out is the result of an action taken by,
or with the consent of, the Authority.

It is understood and agread that an action taken by the Autho=-
rity may have offucts remote from the initial position or positions
affectod by such action as a result of successive seniority dise
placuments, and it iz the intention of the parties that the indemni=
fication and exoneration herein provided shall extend to such more
remote affects.

If the initiating action affects a position or positiéns solely
engaged in the Scrvice, the Authority will pay all) such costs. If
tho initiating action affacts a position or positions cngaged in both
passenger sexrvice and freight service, the Authority will pay the
coat to the extent that it is sololy traceable to the action taken

by, or with the consent of, the Authority,
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In the event that in any instance the applicability of the
immediatoly preceding sentence produces a result which is manifestly
unfair o cither party the'sharing of such termination cost will
< be rcnegotiated in good faith so as to provide for an eguitable
allocation thercof,

It is further understood and agreed that the Operator shall
use its hest offorts to mitigate liability vo sueh
omployces and that the Authority shall be permitted to participate,
within rcason, in such efforts.

The Authority will pay to the the Operator such fundes as may
be required to satisfy Authority's obligation to indemnify and
exonerate the Operator hereunder concurrently with the dolivery
of covidence of paymont by the Oporator.

The Operator agrees to keep the Authority currently informed,
to the oxtent that the Operator can reasonably de =so, of all aspects
of local and national labor negotiations which might reasonably be
expocted to expand or broaden the scope of the protective provie
siona (i.c., provisions relating to termination rights) of laborx
agrcoments. In the ovent that local or national labor agrecmerts
expand or broaden the scope of the protective provisionas of such
labor agreements (other than as a result of a bargained increame

in waqge rates) to an oxtent morce onerous than such protegtive pro=
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visions then imposed on the Authority by state or federal law,

the Authority shall have the right, to be cexereised in writing
within 30 days aftor notification of such increase, to terminate
this Agreoement and all terms and provisions thon remaining to be
porformed hercunder including further ingentive payménts, but not
including obligations for scrviees therctofore performed or the
obligation of the Authority to the Operator under this Article 6
with respect to all cmployces of the Operator to the extent of the
protective provisione in offect with respeet to each of thom, ro-
spoctivaely, as of the time of such trrmination, which obligations
shail survive such termination. Such termination shall take cffcct
45 daym aftor the exercisc of such right.

7. PASS PRIVILEGES. The parties agrec that the Opcerator,

ingofar as it may be lawful, may continue its present pass privis
lege practices, and passos s0 issued may continue to be honored.

8., ANTI=-DISCRIMINATION PROVISION. There shall be no discri-

mination againat any omployece or applicant for employment inlcarrying
out the torms of this Agreement because of race, color, religion,
age, sex or national origin., Thils provision shall include but not
be limited v~ “b: llowing: employment, up-grading, demotion or
transfor; rusrn.  .nt or recrultment advertising; layoff or termina=
tion; rates of pay or other forms of compensatien; and selection
for training, including apprenticeship.

9. DRBITRATION,

9.1 Selection of Arbitrators, If at any time a contro-
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versy shall arise which is referable to arbitration according to
subsection 9.3 of this Article 9, the partics hereto agrec to engage
forthwith in good falth discussions attempting to resolve such con=-
troveray. If the parties éo agree, theoy may involve a diasintercsted
person experienced in rallroad operations, or an accountant if
appropriate, to render his objective advice and opinions, which
shall be advisory only and not binding unlees the parties agree

in writing to bo bound by his judgment in a particular instance.

In the event such good faith discussions do not resolve such con-
troversy within 30 calendar days, or such other time as the partics
may agree in writing, the parties shall submit such difference or
dispute to disinterested arbitrators, onc of whom shall be appeointed
by the Operator and the other of whom shall be appointed by the
Authority; and if theo two arbitrators so chosen cannot agree, theoy
shall select a third arbitrator, and their decision, or that of a
majority of them, shall be final and conclusive between the parties
hercto, oxcept that if cither party claims that the arbitrators'
docision is based upon an error of law, it may within 30 days aftor
rececipt of such decision, institute an action at law to deteimine
such legal issue, In any such action at law, the parties shall
stipulate the facts to be as set forth by the arbitrators. In casc
cither of the said partics shall faill or refuse to appoint an arbit-

rator ag aforcesaid for the period of 30 calendar days aftor written
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notice given by the othor party to mako suceh appointment, then and
in that avent the arbitrator appointed hy the party not in default
shall appeint a like competent and disinterested arbitrator for the
daefaulting party, and the said two arbltrators, so appointed, shall
select a third arbitrator, and the three sc choscn shall hear and
decide such difference or dispute, and their decision, or that of
a majority of them, shall be final and conclusive upon the partics
hereto, cxcept as above provided with rospect to an error of law,
In the cvant that the said arbitrators shall be unable to agree upon
a third arbitrator within thirty {(30) days after the appointment of
the sccond arbitrator, such third arbitrator shall be appointed,
upon the application of cither party horeto, upon reasonab;c notice
to the othor party, by a Judge of the Superior Court for the Common-
wealth of Massachusctts., Any application to such Judge as aforesaid
shall be made and hoard in the manner provided by law for the making
and hoaring of motions in maid Court. If said Court declines to
make such appointment, it shall be made by the President of the
Association of American Railroads. If any arbitrator shall decline
or fall to act, the party or person by whom he was chosen or ap=
pointed, as the ¢ame may be, shall appoint anothex to act in his
place.

9.2 Resolution. During the pendency of such arbitration

proccoedings, the business, operations to be conducted, and physical
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plant to be used under this Agreement, t¢ the extent that they are
the subject of such controversy, shall continue to be transacted
and used in the manner and form exiating prior to the arising of
such controversy, unless the arbitrators shall make a preliminary
ruling to the contrary.

9.3 Matters Roferable to Arbitration., All controversies

as to the construction of terms of this Agrcoment and ény practical
questions growing out of the application of the same to circum-
stances, except for claime for monatary damages in excess eof $100,000,
are refercable to arbitration as provided in this Article 9.

9.4 Comt of Arbitration., Each party hereto shall bear

the costs and exponses incurred by it in connection with such
arbitration and both parties shall share cqually the costs and ex-
pensos attributable to the sarvices of the disintercsted porson or
arbitrators,

10. INSURANCE. fThe parties agree to cooporato in a study to
be conducted as soon as roasonably possible after the date of this
agrooment, employing such c¢onsultants as thoy may desire, to deter=
mine available insurance coverage against personal injury and pro=-
perty damage liablility of the respective parties with a view to
obtaining adequate and cconomical covorage and an equitable allo-

cation of the cost thercof betweon the parties,
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11. ACCIDENT RESPONSINILITY. ‘The Authority agroes Lo indemnity

and hold tho Operator harmless from any losses not fully insurcd
against, arising from injury (including decath) to persons or
damage to proporty which shall arise out of or be in any way
connected with the Service, and from any such losses which remain
unscttled ae of the date hercof and which occurred during the
term of the Agreemont botween Boston and Maine Corporation and
the Mamsachusetts Bay Transportation Authority, dated December
14, 1964, as amended and extended. The Authority reserves its
rights to dispute any unsetiled claims. Paymonts due from the
Authority to the Operator in accordance with this indemnification
provisien may be included in any of the statements of costs
referred to in Secction 3 hereof or otherwise presented to the
Authority for payment, and shall thereupon be promptly paid by
the Authority. It is understood that the Operator may employ
outside counsel and expert witnesses for the purpose of defending
any claims that may be brought against it and the indemnity set
forth herein is intended to cover such cost and all other costs
involved in the trial or scttlement of such claims. The pro-
visions of this paragraph shall aurvive the term of this Agrecment
with respoct to all cauvses of action which arisc prior to the terme
ination of thim Aqreement.

It is agreed that the primary responsibility for the investi-

gation and dispositien of all claims againmt the Oporator for perusonal
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injurinn Cineluding death) ot properly domage ) ising out ol aceidents
occurring during tho term of this Agrecment and arising out. ol or in any
way connaeied with the oporation of tha torvice horecunder reomains with
the Opcrator. lHowaever, the Authority shall, upon written roquost made (o
the Operator, he permitted to assist in the investigation and join in the
defensae of any court litigation concerning such claims.

It is further agreoed that the Operator, as soon as practicable
after receipt of a claim arising out of or in any way connacted with
the Scrvice, will notify tho Authority in writing of receipt of such
clalm,

If the Authority desires (e Operator o bring any legal action
in the nawe of or on bhohalf of the Authority, the Authority hereby
agrees that it will reimburse the Operator for all costa and expensaes
that the Oporator incurs, including but not limited to costs of counsel
and oxpert witnessaes.

Notwithotanding anything to the contrary contained in this
Article 11, the Authority shall not be required to indemnify the
Operator or hold it harmless from or againat any losses not fully
inaured arising out of any act or omiasion occurring during the term
of this Agreement for which the Opoerator in its capacity as the
Operator of iis freight service or as a special contractor (mee
saction 1.2.3 above), is legally responsible and for which noither the
Authority nor tho Operator qua Operator of the Service is legally
reaponsible.

In tho event of any dorallment or othar accident occurring upon
the Real Lotate whercin cars, motive power or other eguipment
or eithor party shall fall or encroach upon tracks, bridges or
other property being used by or for the account of tho othex party

so that saild property is blocked or normal oporation thoreover inm
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impaded, the party whone property has so fallen or ¢ncroached shall
expeditiously remove the mame, or cause it to be romoved, and caunc
al) neceessary ropairg to be made and all traecks and appurtenances
restored, at its expense, as may bo required for the continued
oparation of the other party's railroad activities,

Both partices will cooporate with cach othor to expedite the
ropalr and removal of such cars, motive power and other cquipment
and will make all rcasonable efforts to rcstofc the affected line
or facility te service.

12, NOTICES, Any notlce or other communication regquired or
permittad to be given hercunder shall be deemed duly given whaen
mailed by registored or certified mail addressed, in the case of
notice te the Authority, to it at 45 High Street, Boston, Massachue
Aettd 02110, Atiention of the Chairman of the Roard of Rirecters,
and in the came of notice to the Operator, to it at 150 Causcway
Streot, Boston, Massachusetts 02)14, Attention of the Fresident,
or in the case of eilther party, to such other address as it shall
have established as its address for receiving notices hereunder
by a notice given in the manner above set forth.

13. APPROVALS AND CONDITIONS

13.1 Thier Agroement is subject, on the parc of the Autho-
rity, to subsequent approval by thc Authority's Board of Directors,
by the Authority's Advisory Board and by the Bxeccutive Department
of Transmportation and Construction of the Commonwealth of Massachu=
sctts, and to such other approvals as may be required by law. It
ia further subject to the consummation of the aforesaid Purchase
and Sale Agrecment, and to the annual approval by the Authority's

Advinory Board of the Authority's budgetary provision for the Service.
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13.2 On the part of the Opcrator, thic Agrocment js sub=
ject to subsequent approval of the Interstate Commerce Commission
and of the Unitod States District Court for the Diat%ict of Massachu-
getts, and the consummation of the aforesaid Purchasc and Sale
Agreemont.,

14, SUCCESSORS AND ASSTONS., "T'he Authority herchby agroes that

neither Robert W. Meserve nor Benjamin H, Lacy, nor any of their
auccessora as Trustooes of Lhe Property of Doston and Mainc Corpora=
tion in the Procecdings for the Reorganization of a Railroad refoerred
to above, shall be personally liable for the performance or non=
performance of any of the Operator's obligations hercunder and that
upon the transfer of the freight business of the Operator over all

or substantially all ¢of the rail lines then boing used in the Service
to the Reorganized Debtor, or any other party, pursuant td a plan

of reorganizaction confirmed in said proceedings, or otharw}se trans=
farred, the Authority and its succossors and assigns will thoercafter
look solely to such transforece and lts successors and assaigns as

the opcrator of such freoight businesas for the performance of all of
the Operator's obligations hereunder.

Upon the said transfer of said froeight business, whether to a
successor Trustee or Trustees, to the Reorganized Debtor, or, with
the assent of the Authority, to any other party or parties, this
Agreement will inure to the benefit of any and all such transe«
fercen, whother direct or romoto, and thair respective successors
and awsigns, subject, in each instance, to the assumption by the
transforeec of all obligations of the Operator hereunder.

15. DEFAULY, Either party may terminato this Agroement at

any time during the term thercof upon material breoach by the other
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of any of its obligations hereunder (including, in the

case of the Operator's obligations, any and all substantial
variances from the schedules set forth in Appendix A, as
the same may be amended from time to time, except variances
caused by fires, storm conditions, floods, hurricanes,
strikes, slow-downs, acts of God or failures or conditions
bayond the Oparator's reasonable ¢ontrol). Whenever in
this Agreement either party is required to perform, fulfill
or observe any agreement set forth herein, delays caused
by or resulting from fires, storm conditions, floods,
hurricanes, strikes, slow=downs, acts of God or failures

or conditions beyond such party's reasonable control shall
not be countad in detarmining the time when such performance,
fulfillment or ohservance must be completqd and ne such
delay shall be deemed to constitute a breach of any such

agromx%“?u%’fs?%«ﬁ'mor, the parties hereto have set their hands

and seals by thelir duly authorized representatives on the day and

year first above mentioned.

ROBERT W. MESERVE and TS BA T?ANSPORTA‘I‘ION

BENJAMIN H. LACY, as Trustees
of the Property of BOSTON AND

CORPORATION, Debtor
:ozart é.:écserge, %8 Trustee Approved as to £0

and not individually " General Counsel, MBTA

' /

and not individually
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APPENDIX B

BOSTON AND MATNE CORVORATION PARES

ZONE FARE SYSTEM

Biution Tome  Himtion Zone  Kustion Zone Btstion Tons
Andover,,. . - lmumn-Wmh;m ] wumn- g \V-lde. T TTRE T B
Atlinglun i e 3 Nawhy ( veis . #
Jenllurrlwaia. .\, 1 h.wrlull qa North MHeverly,,.,,.. 4 I
&u‘vw Yiruok 3 A Norch Hillerias D4 i
fond 5 3 North §aning . 4
Holmong, 1 ] 'lvrmlrhi ] 1
averly ... R | b i ] 1]
3:;; v Varma.,..... ! g ‘lela i g ?
G Wreok 0o 1 R i i e 1
(ongo ~OA LI 4 g '\nlml e B 2
t Lesin m""""' g 1 ‘lll:l!kh“ . : t
lou m.....‘.’.’.’i[ a 1 th Aston. L b
m-w-d... .8 ¢ Rwampaaott 3
Oua s. (,Illmu 12 unndnr
i inme Wey I'Mlt Tniidicnpped  Ride thiy
4 1 $110 BA BM 81100 mm
' 8 1yh b i 1200 3300
: B L LA A 15,00 9.00
| 4 1%h LA il 1750 40.00
! » RO 10 1.00 00 £2.00
¢ ges 1,70 11 22.00 00
! T e e 186 B0 0400
e e e
‘I Any Two Btatlons (Other Than Besten
o¢ Via Boston)
Within A Htngle Zane
it
Within 3 Zones,
With{n 4 Zones, ...
Within §
Within & Zones,
Within ¥ Zenes,
Are nat valid on tralne sehaduled to arrive loston between
600 AM ami 0185 AM ar on traina ashedulud o depary
Boatan betwsen 5i30 PM and T04° M on weskdaps.
Thay are valid un all ether teaing, ineluding all traine on
. Beturdaye, Bundays, snd Heliguys,

Note: All other fares and tariff regulations required for
this agreement will be subject to the approval of
the Authority.
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In addition, there are the following cars no longer i
service and uaed’ror SpATS DATtS. & gor in

611k RDC~1
6917 RDC-9 1'8::5:5
9081 RDC -x N -A ']

In addition, all used parts and componen

ts, and all parts and

materials inventory for which Buyer has previously paid the Seller,
for self propelled rail diesel motor cars in sellers possession
excepting any Cummins engines and associated parts.




APPENDIX D

Method of Determining the
Cost of the Service

22294 L11EINg

This Appendix describes and illustrates in general the method to be used in measuring the
cost of the Service to the Authority. It indicates the various types of costs which should be
charged as Direct Costs and Indirect Costs {(Joint Costs or Relevant Overhead). It does not
necessarily indicate all of the costs which should be charged. The principles set forth in
Section 3 of this Operating Agreement shall govern, but bases and methods of allocation
may be revised from time to time as the parties may agree.

As set forth in the Operating Agreement, all Direct Costs are to be charged to the
Authority. (Examples of such Direct Costs are set forth on Page 2 of this Appendix)

A portion of the Operator®s Indirect Costs of providing various resources or services (e.g.
Accounting services) shall be charged to the Authority in proportion to the Authority‘s use of,
or benefit therefrom. The portion of such Indirect Costs charged to the Authority shall be

determined as follows:

{1) The Operator's cost of providing each resource or service over a period of time
known as the "base period” shall be accumulated into categories known as “"cost groupings®.

(2) An index, called an "allocation base®, for measuring the productive activity B
of a resource or service shall be assigned to each "cost grovping”.

(3) The Authority will be charged a proportion of the total costs accumulated in each
*cost grouping® equal to the proportion of the "aliocation base"™ attributable to

the Service to the total "allocation base®.

For example, if the cost of maintaining and operating the Billerica Shop Building (a
cost groupingg §s $10,000 for a year {a base period) and the Service used 1/10th of the
floor area (allocation base), then the allocation to the Service and charge to the Authority

for that year would be:
1/10 X $10,000 = $1,000
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Direct Costs

AN costs? of maintaining and operating jointly used plant on each of the following l1ines:

North Station to South Acten Fitchburg Route Main Line)
North Station to Lowell, Woburn New Hampshire Route Main Line)
North Siation to Reading (Reading Branch)

North Station to Newburyport {Eastern Route Main Line)
Beverly Junction to Rockport Gloucester Branch)

A1l Costs for maintainina and servicing passenger rolling stock at:

8fllerica Shop
Boston Engine Terminal
North Station and other outside points

A1l Costs of operating passenger rolling stock on each of the following 1ines or areas:

North Station to South Acton
North Station to Lowell, Woburn
North Station to Reading
North Station to Newburyport, Rockport
North Station to Bedford
North Station to Haverhill
Boston Engine Terminal
(Hostlers and Switchtenders)

AVl other Costs assocfated with the Service jncluding:
Station operation and mafntenance

Passenger Revenue Accounting
Special Accountants Office

{# Subject to contribution by Operator as provided in Article 1¥. D. of the Purchase
and Sale Agreement.




e

Cost
Grouping

A1l costs incurred in
Operator's Operations
Office

A1l costs incurred to
provide for field
supervision of the
Service

All relevant costs
incurred in Operators
Transportation Office

A1l costs incurred for
the maintenance and
operation of the
gfilerica Office
Building and related
plant

Cost
Type*

Indirect Costs

Allocation
Base

RO

Total number of
trains monitored

Total direct labor
dollars expended
under the super-
vision of each
supervisor

Total direct labor
dollars paid to
train and engine
employees

Total square feet
of productive floor
space in 8uilding

Allocation to
the Service

A proportion of the

total cost equal to the
proportion of passenger
trains monitored to total
trains =monitored

A proportion of the

total cost equal to the
proportion of direct

labor dollars charged to
the Service under the
supervision of each super-
visor to total direct tabor
dollars expended under such
supervision

A proportion of the
total cost equal to the
proportion of direct
labor dollars paid to
passenger train and
engine eaployees to
total direct labor
dollars paid to train
and engine employees

Total cost shall first

be allocated to each de-
partment in the buitding

in proportion to that de-
partment's use of the tsot:
productive area. A portic-

Base

Period

Honth

Month

Month

Annual

'

vC29 LIEiwg
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Cost
Grouping

A1l costs incurred for
maintenance and oper-
ation of the Boston
Office Building

A1l expenses of Oper-
ators Executive Depart-
ment

AVl expenses of Oper-
ators Finance Depart-
ment

A1l expenses of Oper-
ator's Purchases and
Stores Departsment

Indirect Costs

Cost Allocation

Type* Base

RO Total square feet
of productive floor
space occupied

RO Total expenditures
of Operator

RO Total expenditures
of Operator

RO Total purchase

orders processed

Allocation to
the Service

of the cost so allocated
to each department shall
be realtocated to the
Service in proportion to
the other costs of such
department assignable to
the Service

Same as Billerica
Office

A proportion of the

total cost equal to the
proportion of total ex-
penditures for the Service
to total expenditures of
Operator

A proportion of the

total cost equal to the
proportion of total ex-
penditures for the Service
to total expenditures

of Operator

A proportion of the

total cost equal to the
proportion of purchase
orders processed for the
Service to total purchase
orders processed

Base
Period

Annual

Annual

Annual

Hoath




Cost
Grouping

A1l costs incurred at
Billerica Shop for the
maintenance and oper-
ation of the building
and related plant

A1l costs incurred at
Billerica Shop for
general supervision,
nachinery maintenance,
and other unassignable
shop overheads

A1l costs incurred at
Boston Engine Terminal
for maintenance and
operation of the plant
and for general super-

vision and unassignable

overhead

*J - Joint
RO - Relevant Overhead

Cost
Type*

Indirect Costs

Allocation
Base

Total square feet
of productive

- floor space in

Shop

Total direct labor
and material
charged through
the Shop

Total direct labor
dollars charged to
maintaining and
servicing freight
and passenger
rolling stock

Allocation to
the Service

A proportion of the
total cost equal to the
proportion of productive
floor space used in the
Service to total pro-
ductive floor space

A proportion of the
total cost equal to the
proportion of direct
labor and material
charged to the Service
to total direct labor
and materfial charged
through the shop

A proportion of the
total cost equal to the
proportion of direct
labor dollars charged
to maintaining and
servicing passenger
rolling stock to total
direct labor dollars
charged to maintaining
and servicing passenger
and freight rolling
stock

Base
Period

92¢9d LII1EINg

Quarter

Month

Quarter
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Cost
Grouping

A1l expenses of Oper-
ators Labor Relations
and Personnel Depart-
ment

A1l expenses of Oper-
ator's Data Processing
department

A1l expenses of Oper-
ator's Disbursements
Accounting Depart-
ment

A1} expenses of Oper-
ator's Yice President
& Comptroller's Office

Cost
Type*

Indirect Costs

Allocation
Base

RO

RO

RO

RO

Total direct labor
dollars expended

Total keystrokes by
keypunch operators

Total Expenditures
of Operator

Total Expenditures
of Operator

Allocation to
the Service

A proportion of the
total cost equal to the
proportion of direct
labor dollars expended

for the Service to total
direct labor dollars ex-

pended

A proportion of the
total cost equal to the

proportion of keystrokes

directly attributable
to the Service to total
keystrokes

A proportion of the
total cost equal to the
proportion of total ex-

penditures for the Service
to the total expenditures

of Operator

A proportion of the
total cost equal to the
proporticn of total ex-

penditures for the Service
to total expenditures of

the Operator

Base
Perfod

Month

Month

Month

Month




Cost
Grouping

A1l expenses of Oper-
ator's Office of Yice
President-Engineering

All expenses of Oper-
ator's Office of Chief
Track Engineer

All expenses of Oper-
ator's Office of Chief
Bridge and Building
Engineer

Cost
Iype*

RO

Indirect Costs

Allocation
Base

Total Expenditures
of the Operator
under supervision

of the Operator's «
Yice-President
Engineering

Total Expenditures

of the Operator under
the supervision of the
Operator's Chief Track
Engineer

Total Expenditures

of the Operator under
the supervision of the
Operator's Chief Bridge
and Building Engineer

Allocation to
the Service

A proportion of the

total cost equal to the
proportion of the total ex-
penditures for the Service
under supervision of the
Yice President-Engineering
to total expenditures under
such supervision

A proportion of the

total cost equal to the
proportion of total
expenditures for the Service
under supervision of the
Chief Track Engineer to
total expenditures under
such supervision.

A proportion of the

total cost equal to the
proportion ¢f total
expenditures for the Service
under the supervision of the
Chief Bridge 2nd Building
Engineer to total expen-
ditures under such super-
vision.

Base
Period

Annual

Quarter

.

32294 /1 1¢E 18 §
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Cost
Grouping

A1)l expenses of Oper-
ator's Office of Chief
Communications and
Signal Engineer

All expenses of Office
of the Operator's
Office of the Yice-
President-fquipment

All expenses of the
Office of Operator's
Yice President-Trans-
portation

Cost
Type*

RO

RO

Indirect Costs

Allocation
Base

Total Expenditures

of the Operator under
the supervision of the
Operator's Chief -
Comaunications and
Signal Engineer

Total Expenditures

of the Operator

under the Supervision
of the Operator's
Yice-President Equi-
ment

Total Expenditures

of the Operator under
the superyison of .
the Yice-President
Transportation

Allocation to
the Service

A proportion of the
total cost equal to the
proportion of total

expenditures for the Service

under supervision of the
Chief Comnunications and
Signal Engineer to total
expenditures under such

supervision.

A proportion of the

total cost equal to the
proportion of total ex-
penditures for the Service
under the supervision of
the Vice-President Equip-
ment to total expenditures
under such supervision

A proportion of the

total cost equal to the
proportion of total ex-
penditures for the Service
under the supervision of
the Yice-President Traans-
portation to total ex-
penditures under such
supervision

Base
Perlod

Quarter

%337 €7

L LA




Cost
Grouping

A1l expenses of Oper-
ator's Offfice of
Yice President and
General Counsel

Indirect Costs

Allocation
Base

Total Expenditures
of Operator

A]loqgtion'to
the Service

A proportion of the

total cost equal to the
proportion of total ex-
penditures for the Service
to total expenditures of
the Operator

Base

Period

Annual

N€29d /Z11¢€1yg
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EXHIBIT D
SIGNALLING AND GRADLE CROSSING ENDPINSE FORMULA

(1) Sallers system-wide mignalling and grade crossing protection cost

on signalled Main Track on lines under the operating and maintenance con-
trol of Sellers shall be the sum of all exponses properly chargeable to
the following accounts as described in the Uniform System of Accounts for
Railroad Companies prescribed by the Interstate Commerce Commission anrd .
in offoct on July 2, 1975; to the extent such costs are incurred to main-

tain or operato such facllities on saild Main Track:

Account 249 Signals and Intexrlocking
Account 404 Signal nd Interlocking Operation
Account 405 Crossing Protection

(2) Sellers average system-wide cost per train mile on signalled Main
Track on lines which are under operating and maintenance control of Sellexs
shall be the sum of the costs caloulated in paragraph {l) above divided

by the number of train miles operated by Sellers ovar sald Main Tracks.




-
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EXNTRIT B

LINE MAINTENANCE EXPENSE FORMUILA

(1) Sellers system-wide cost for line maintenance exzpenses, other than
Signals and Crossing Protection Devices, on all Main Track on lines under
the operating and maintenance control of the Sellers shall be the sum of
all expenses properly chargeable to the followiﬁg aceounts as descrihed
in the Uniform System of Accounts for Railroad Companles éreacribed by
the Interstate Commoxrce Commission and in effect on July 2, 1975, to the
axtent such costs are incurred to maintain ox operate such facilities on

said Main Track as shown bhelow:

That porxtion of total expense incurred in maintenance of Running

tracks properly chargeable to the accounts below:

Account 202 Roadway Malntenance
Account 206 Tunnels & Subways ’
Account 208 Bridges, Trestlea & Culvarts
Account 212 ‘Ties

Account 214 Rails

Account 216 Other Track Material
Account 218 Ballast

Account 220 Track Laying and Surfacing
Account 221 Yences, Snowsheds & Signs
Account 269 Roadway Machines

Account 229 Roadway Buildings

That portion of the sum of the expenses below equal to the

' proportion of expensas chargoable to Accounts 20L through 282 (except

those above and Accounts 266 and 267) related to maintenance of Running

tracks to total expenses chargeable to said Accounts.




»

PR

P

Account
Account
Aacount
Account
Acgount
Account
Account
Account

201
271
274
275
277
272
273
282

o BK1311T

Superintendence

Small Tools & Supplies

Injuries to Persons

Insurance

Health & Welfara

Removing Snow & Ica & Sand
Public Improvements = Maintenancae
Other Expenses

PG233 -

(2) Sellers average system~wide cost per ¢gross ton mile on all Main Track

on lines under the operating and maintenance control of Sellers shall

bo the sum of ¢osts caleulated in paragraph (1) aboveo divided by the number

of gross ton miles operated by Sellers over said Main Tracks.




BK 3117 PG234y. - ot - -
R . ’ . =-' -t ) “'::
i 10N —
v: Irl. - *
( s line
. e
! "
p
! s 5
/ it .
o I e
e e 'i l:- ;
f ..;.-—‘n-—' i+ .
i 1 Ak
! H
k e .
I. . .'.
. . '
/ : . 3
- ~y
. s [:;*-r'.".'-"‘:
» i s
14
g
. ;:.’ -4
i 7 2
| g8k g
BE: - *
- L ., %
: '-..A..”!‘ﬂ‘
iole bk LR
E = ﬁ ‘ 4 '
] b , . :
N S\

Lo e e N e wmd s et m b e et e e dmetapen arTeea o e0 e L 0 a s & mam







FRVICE DATE j

APR 11980










statements.
1ary 2“,
rified

V€







re required to

& negoriation







/j ROBEPT W. MESERVI
BENJAMIN H. LACY
TRUSTEES

LAW DEPARTMENI




BOSTON AND MAINE CORPORATION - DEBTOR / ROBERT W. MESERVI
150 CAUSEWAY STREET B A BENJAMIN 1. LACY
B

TRUSTEES

80STON, JASSACHUSETTS 02114

\W DEPARTMEN

¥ t v+ ¢ Y
. . !
Yol + + _ - +1t
’ .
er 1
¥ 4 5
v {
r
M= § r 1 y -5
¥
1 Y
" $ - 4 +he
’ r ’
¢
|
¢
















ALTERNATIVE TRANSPORTATION CORRIDOR LEASE AGREEMENT
BY AND BETWEEN THE
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND

COMMONWEALTH OF MASSACHUSETTS BY AND THROUGH ITS
DEPARTMENT OF CONSERVATION AND RECREATION

DECEMBER 30, 2010

[ONLY FOR RIGHTS-OF-WAY NOT IN ACTIVE USE]



ALTERNATIVE TRANSPORTATION CORRIDOR
LEASE AGREEMENT BETWEEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND
COMMONWEALTH OF MASSACHUSETTS

This Lease Agreement (hereinafter referred to as the "Lease" or the “Agreement”) entered
into as of the 30th day of December 2010 by and between the Massachusetts Bay
Transportation Authority, a body politic and corporate and a political subdivision of the
Commonwealth of Massachusetts, having its usual place of business at Ten Park Plaza,
Boston, Massachusetts 02116 (hereinafter referred to as the "MBTA") and the Commonwealth
of Massachusetts, acting by through its Department of Conservation and Recreation, having its
usual place of business at 251 Causeway Street, Suite 600, Boston, Massachusetts 02114
(hereinafter referred to as the “DCR").

WITNESSETH THAT:
1. Agreement

In consideration of the mutual covenants and agreements herein contained, and subject
to appropriation or availability of funds to DCR, the parties hereto agree as follows:

Premises

The Premises consist of the parcel or parcels of land described in Exhibit A attached
hereto, consisting generally of that certain railroad right of way known as the portion of
the Central Massachusetts Branch extending from Waltham to Berlin starting at or about
the Belmont/Waltham/Weston town line (Right-of-Way Track Map, Boston and Maine
R.R. V-5, 4/30 dated June 30, 1914) running approximately twenty-six miles ending at or
about Station 1478+40 in Berlin (Right-of-Way Track Map, Boston and Maine R.R. V-5,
30/30 dated June 30, 1914).

MBTA acquired the portion of the Premises located in Worcester County on or about
February 1977 pursuant to an Order of Taking recorded in the Worcester South District
Registry of Deeds in Book 6145, Page 377; and the portion of the Premises located in
Middlesex County on or about December 1979 pursuant to an Order of Taking recorded
in the Middlesex South District Registry of Deeds in Book 13166, Page 34. Under both
Orders of Taking, the Boston and Maine Corporation (“B&M") retained freight service
rights pursuant to an agreement between the MBTA and Robert W. Meserve and
Benjamin H. Lacey, Trustees of the B&M, dated December 27, 1976, and recorded in
the Worcester South District Registry of Deeds in Book 6096, Page 140, and in the
Middlesex South District Registry of Deeds in Book 13117, Page 113. B&M filed an
application in August 1979 for a certificate of public necessity and convenience to permit
the abandonment of the line. Following a report from the Interstate Commerce
Commission, dated March 26, 1980, recommending approval of B&M'’s discontinuance
application (I.C.C. Docket No. AB-32 (Sub-No. 7F)), approval of discontinuance was
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granted by the United States District Court, as found in the Memorandum and Order of
Senior District Judge Frank J. Murray, In the Matter of Boston and Maine Corporation,
Debtor, No. 70-250-M (D. Mass., Oct. 3, 1980). (A copy attached hereto as Exhibit B).
The parties agree that, with that action, B&M no longer retains any right or interest in this
line.

Within the Premises there shall exist a contiguous corridor (“Corridor”) to be designated
by DCR, with the consent of the MBTA, said Corridor shall generally consist of a path
that is 15" wide with 2' shoulders on either side. Said corridor shall not interfere in any
way with the MBTA's ability to lease, license or otherwise encumber the Premises for
revenue purposes consistent with the right of the MBTA's authority detailed in Section
9. Infra. The MBTA will notify with DCR of its revenue plans, but any portion of the
Corridor so utilized in connection with any third party transactions will continue to
provide for continuity of the Rail Trail Corridor and DCR shall work cooperatively with
the MBTA and any third party grantees, lessees or licensees for this purpose. The
MBTA shall be consulted on the construction of the Corridor and be provided with as-
built plans of said Corridor.

Use of Premises

Subject to the terms and conditions herein, the MBTA hereby leases the Premises to the
DCR for use as follows:

(@) The Corridor is to be used for purposes of the installation, operation,
maintenance and use of a rail-trail as defined M.G.L. C.82 §35A and in the
definition of Owner or Operator in M.G.L.C. 21E§2, and as amended from
time to time, and as further defined under M.G.L.C.21E§2(d)(1), as a
property converted from a former use as a railroad right-of-way to a
revitalized use as a publicly owned, improved and maintained corridor for
bicycle, pedestrian and other non-motorized public transportation,
recreation and associated purposes and

(b)  The remainder of the Premises may further be used by the DCR, subject
to MBTA approval, to access, construct and maintain the Corridor and
maintain, including landscaping, the Premises, for ancillary uses which
provide no revenue or other tangible benefit, for such other uses as MBTA
may permit by prior written consent provided however that the MBTA shall
maintain the right to utilize the Premises for revenue purposes consistent
with the right of the MBTA's authority detailed in Section 9. infra. DCR
acknowledges the MBTA's right to generate revenue in and on the
Premises, but any portion of the Corridor so utilized in connection with
any third party transactions will continue to provide for continuity of the
Rail Trail Corridor and DCR shall work cooperatively with the MBTA and
any third party grantees, lessees or licensees for this purpose. MBTA will
notify DCR of its revenue plans in advance as necessary.

Notwithstanding the preceding, this Lease is not intended to transfer land or
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easements to create a perpetual right to any use, or a right to use longer than the
term of the lease or lesser term if terminated sooner, that may be subject to protection
by Article XCVII (97), as amended, of the Amendments to the Constitution of the
Commonwealth of Massachusetts or by legislation enacted to pursuant thereto.

The Premises shall be open to the public, and no fee or other consideration shall be
charged for use of the Premises.

The DCR will diligently act to secure funds necessary to fulfill its obligations under the
Lease for the design, bidding and the construction of the rail-trail project.

DCR also agrees that it will provide its plans for the use of the site sixty (60) days prior to
the bidding to the MBTA for its approval, said approval which shall not be unreasonably
withheld provided that the use is consistent with paragraph 3(a) and (3(b), above. If the
plans for the site are not consistent with paragraph 3(a) and 3(b), above, the MBTA
reserves the right, subject to the notice and cure provisions of paragraph 11, to
terminate the lease and demand return of the property. Said use shall also comply with
the current (as of the commencement of construction) MA DEP Best Management
Practices:

The DCR shall be responsible for all costs associated with any soil testing. The MBTA
will allow DCR to enter upon the Premises’s for testing purposes provided DCR receives
a License from the MBTA in the normal course prior to entry on the Premises.

Term

The Term of this Lease shall be for a period of ninety-nine (99) years beginning on the
date hereof; except that the MBTA may terminate this Lease upon two (2) years’ written
notice to DCR for the greater public good. DCR acknowledges that that the Premises
or a major portion thereof may be necessary for active railroad or other transportation
purposes in the future. The MBTA may terminate this Agreement for the greater public
good within the meaning of Federal Highway Administration requirements other than the
Transportation Enhancement (the defined ATC) and the MBTA will not be required to
provide any reimbursement whatsoever for said termination. MBTA does not impose a
fee for the lease of this property. Additionally, The MBTA may terminate this Lease
with respect to any part of the non-Corridor portion of the Premises with ninety - (90)
days written notice for any reason or the balance of the Premises, consistent with the
right of the MBTA's authority detailed in Section 9. infra and for the uses stated above.
The MBTA may continue to utilize the Premises for revenue purposes but any portion
of the Corridor so utilized in connection with any third party transactions will continue
to provide for continuity of the Rail Trail Corridor and DCR shall work cooperatively
with the MBTA and any third party grantees, lessees or licensees for this purpose.

Condition of the Premises

The DCR has inspected the Premises, accepts the Premises “as is”, and agrees the
Premises are suitable for DCR’s intended use. The MBTA makes no warranty of any
kind, express or implied, as to the condition of the Premises or its suitability for the
above uses. The DCR assumes all risk of entry on the Premises for the intended
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development and use of the Premises as a Rail Trail, including, but not limited to the
presence of oil or hazardous material on the Premises, if any, as defined in M.G.L.C.
21E, as amended from time to time, but in accordance with Best Management Practice
of the Department of Environmental Protection. DCR acknowledges that it will avail itself
of the M.G.L.c. 21E§5J defense if necessary and appropriate.

Terms and Conditions of Lease

This Lease is subject to the following terms and conditions:

6.1 Liability for Personal Injury, Death, and Property Damage
All issues regarding liability for personal injury, death or property damage shall
be governed by the provisions of Chapter 258 of the General Laws, as amended.
The Parties acknowledge the intention that this Lease, and the recreational
activities planned for the general public, are at no charge and are to be subject to
the limited liability protections of G.L. c. 21, s. 17C (the, so called, “Recreational
Use Statute”).

6.2 Remediation Obligation of the DCR

During the design, construction and operation of the rail trail, the DCR shall follow the
provisions of BMP’s for Controlling Exposure to Soil during the Development or Rail
Trails promulgated by the Massachusetts Department of Environmental protection in
March 2004. -

Whenever the DCR is responsible for the remediation of Hazardous Materials on or
below the Premises by law or pursuant to this Lease, the DCR, upon written demand of
the MBTA, shall conduct at its sole cost and expense, all response actions required by
Chapter 21E and the MCP with respect to the Hazardous Materials (including the hiring
of a Licensed Site Professional).

Any such response action on the Premises, if performed by the DCR, shall be
performed in accordance with Chapter 21E, the MCP, any other applicable statutes and
regulations, and in accordance with plans and specifications approved by the MBTA,
shall be completed in a timely manner to the reasonable satisfaction of the MBTA, and
shall allow the MBTA to use the Premises, for its active railroad or other transportation
purposes.

For purposes of this Section, the term “MBTA” shall include the MBTA, and its directors,
officers, employees, agents and any legislatively approved entity that may succeed the
MBTA. Additionally, for purposes of this Section the “MBTA” does not include easement
holders, MBTA lessees, or licensees or successors to any real property of the MBTA
through sale, assignment, pledge, mortgage, exchange or gift.

6.3 Insurance of Contractors

DCR shall cause its contractors and agents to maintain sufficient liability insurance, and
general insurance, with coverage for bodily injury, wrongful death, and property damage,
consistent with MBTA insurance requirements as enumerated below, naming the MBTA
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as an additional insured, and indemnifying the Commonwealth of Massachusetts and
the MBTA. DCR shall require its contractors and consultants to take out and maintain
sufficient Commercial General Liability insurance (with coverage for bodily injury,
wrongful death, and property damage to cover loss arising from all work whether above
or below ground), Workers Compensation Insurance (with coverage in the amount
required by DCR in such contract, but no less than the statutory minimum under G.L.
c. 152, as amended), and Vehicle Liability Insurance under any Public Works contract
under G.L. c. 30, vertical construction contract under G.L. c. 149, or Goods and
Service contract under G.L. c.7, as applicable, for work performed by any consultant
or contractor on the Premises. All insurance shall be provided at the contractor's
expense and shall be in full force and effect for the full term of the contract or for such
longer period as the contract would require. The MBTA insurance requirements are
as follows:

(a) Commercial General Liability Insurance

For Public Works projects with a minimum liability coverage for personal injury,
bodily injury and property damage with limits not less than One Million
($1,000,000.00) Dollars per occurrence and Three Million ($3,000,000.00)
Dollars in aggregate. Umbrella liability coverage with limits of not less than Two
Million ($2,000,000.00) Dollars covering all work performed must also be
provided; and minimum liability coverages for goods and services contracts in
accordance with DCR requirements. Such insurance shall be written on an
occurrence basis (as opposed to a claims-made basis) and name the
Commonwealth of Massachusetts, MBTA and others hereinafter designated as
additional insureds as their interests may appear. Such insurance may be subject
to standard exclusions found in property and general liability insurance policies.

(b)  Worker's Compensation Insurance

(i) For all DCR contractors, insuring all persons employed by the DCR in
connection with any work done on or about the Premises with respect to
which claims for death or bodily injury could be asserted against the MBTA
or the Premises with limits of liability of not less than those required by
Massachusetts General Laws Chapter 152 as amended. The policy shall
contain a clause waiving the company'’s right to subrogation against the
MBTA if such a policy is commercial available, and

(i) For all DCR contractors and agents by providing evidence of an active
workmen’s compensation program for DCR contractors agent funded by
DCR, a copy of which is attached.

(c) Automobile Liability Insurance

Automobile liability insurance with limits of not less than One Million
($1,000,000.00) Dollars covering all owned, non-owned, hired, rented or leased
vehicles of the contractors or agents of DCR.

The required insurance coverage’'s herein specified shall be placed with insurance
companies licensed by the Massachusetts Division of Insurance to do business in the
Commonwealth of Massachusetts and having a Best's rating of B+ or better;
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The DCR shall be responsible for seeing that its contractors and consultants are
properly covered by insurance. MBTA must be provided evidence of same.

Notwithstanding any other provision of this section 6.3, DCR reserves the right to
propose to meet the requirement by adding such insurance coverage to existing policies
subject to the terms and conditions of those existing policies or to obtain new policies
containing terms and conditions generally included in policies provided to state agencies
in Massachusetts.

6.4. Compliance with Laws

The DCR shall comply with, and shall cause all work performed to comply with, all
applicable Federal and state governmental statutes, laws, rules, orders and regulations.
The DCR shall also be responsible for obtaining any and all applicable permits and/or
approvals under Federal or state law necessary to carry out the activities permitted
hereunder.

Maintenance

During the Term hereof, the DCR shall keep, repair, manage, operate, and maintain the
entire Premises in good and clean order, operation, condition and repair. Except for any
claim of damage arising from the exercise by the MBTA of the rights reserved to it, the
MBTA shall have no responsibility whatsoever for the maintenance, repair or the
condition of the Premises.

Except as reasonably necessary for the operation of the alternative transportation use of
the Corridor, no utilities shall be installed on the Premises by the DCR without the
written approval of the MBTA.

Reservation of Rights

9.1  Non-Exclusivity

(a) The MBTA makes no representations or warranty, express or implied, that

the DCR shall have sole or exclusive use of the Premises. In the event other
licenses, leases or easements have been or are granted or exist by
reservations in deeds, the DCR shall be responsible for coordinating its work
and activities with that of other licensees, grantees and other parties with
interests in the Premises. The MBTA shall not be liable for delays,
obstructions, or like occurrences affecting the DCR, arising out of the work of
the MBTA or other licensees, grantees or parties in interest; provided,
however, that the MBTA shall make reasonable efforts to mitigate impacts on
the Use of the Premises. The MBTA will make a list available to the DCR of

any and all leases or licenses along the Corridor designated under this
Lease.



(b)

The DCR'S rights herein are granted subject to existing, easements, and
rights of record to the extent that such easements rights and takings are still
in effect and applicable. The MBTA explicitly reserves the right to all uses of
the Premises not herein granted to the DCR, including the right to lease,
license, grant easements and reserve encroachments relative to portions of
the Premises to third parties, except that the MBTA shall not (and shall not
grant to others the right to) do anything on the Premises that shall materially
impede the permitted Use of the Premises, as defined in Section 3 ,supra,
except temporarily (e.g. while a pipe line is being installed or repaired) The
MBTA may continue to utilize the Premises for revenue purposes but any
portion of the Corridor so utilized in connection with any third party
transactions will continue to provide for continuity of the Rail Trail Corridor
and DCR shall work cooperatively with the MBTA and any third party
grantees, lessees or licensees for this purpose. The MBTA agrees to
minimize any potential impact to the DCR maintained Corridor including
consultation with DCR on public safety, rail trail use and operations, and
proposed mitigation measure considerations. The MBTA shall retain the right
to authorize subsurface or bridge crossings, provided sufficient clearance is
maintained to allow for passage of public safety vehicles along the Corridor.
If the MBTA shall create after the date of this Agreement an “at grade”
easement, right of way or allow a permitted crossing of the Corridor with a
new third party, the new third-party recipient of said easement, right of way
or permitted crossing shall be responsible for providing sufficient liability
insurance, and general insurance, with coverage for bodily injury, wrongful
death, and property damage, consistent with MBTA insurance requirements
as enumerated below, naming the MBTA and the Commonwealth of
Massachusetts as an additional insured, and indemnifying the
Commonwealth of Massachusetts and the MBTA. Notwithstanding language
in Section 6.1, 6.2, 6.3, and 7, DCR shall bear no responsibility for such
easement, right of way or permitted crossing or for the acts or omissions of
the said new third-party or the general public on such easement, right of way
or permitted crossing.

The DCR’s rights herein are granted subject to existing leases, licenses
easements and encroachments, now existing or granted in the future, to the
extent that such rights are still in effect and applicable. The MBTA hereby
agrees to provide the DCR with copies of the documents that establish the
location and term of existing licenses, leases, easements or encroachments,
if any. Upon completing a 25% design of the proposed rail trail, the DCR
may request that the MBTA exercise any rights it may have to modify or
terminate an existing lease or license that would prevent the creation of a
contiguous Corridor. The MBTA shall make all reasonable attempts to fulffill
such requests to create a contiguous corridor.

The DCR expressly agrees that any revenues obtained from the leasing,
licensing, or the granting of rights for any use of the Premises to any utility or



other entity shall belong solely to the MBTA.

The DCR shall not be entitled to impose any fees, charges, requirements for
betterments, linkage payments or other benefits to the DCR on any lessee,
licensee or grantee of the MBTA or any other party either for installations on
the Premises or on public way crossings along the Premises (except those
fees normally charged by the DCR for engineering and environmental review,
if any). If despite this section the DCR does receive some such benefit, then
the MBTA shall be paid the fair market value of that benefit by the DCR.

(d) The DCR expressly agrees that if there is any encroachment onto the
Premises by a third-party, the MBTA will have the sole right to cure said
encroachment and to obtain revenue from such cure or to permit such
encroachment, provided that such cure does not materially interfere with the
DCR’s use of the Corridor. Notwithstanding the preceding, to the extent that
the encroachment is on the Corridor, then the DCR shall have the right to
expel such encroacher.

9.2 Utility and Communication Lines and Emergency Access

The MBTA expressly reserves all of its rights in the Premises for itself, its
successors and assigns, to install, maintain, repair, replace and remove aerial,
surface and subsurface utility and communication lines, wires, antennas and
conduits in, on, under or above the Premises as well as the right to lease, license
and/or grant easements for such utility and communication rights to third parties;
except that the DCR shall have the rights specifically granted herein. The MBTA
shall take all necessary safety measures including, but not by way of limitation,
notification to the DCR of its intention to perform (or have performed) such
installation and/or maintenance, the erection of barricades, as shall be
reasonably required to protect persons performing such work and construction,
as well as members of the public, from injury or damage caused by, or resulting
from, any entry, work or construction performed by the MBTA or its contractors,
licensees, lessees, grantees (and their contractors) pursuant to this Section. The
MBTA shall, at its cost and expense, return the Premises to a condition in which
the Premises can be used for the purposes for which they were used before the
work pursuant to this paragraph, if its contractors, licensee, lessees, or grantees,
as the case may be, fail to do so.

Prior to entry, the MBTA shall require that any contractor, licensee, lessee or
grantees provide the DCR, during the Term thereof, insurance of the activities
permitted by the MBTA, to the same extent and on the same terms that the
MBTA is insured. The DCR shall be named as an additional insured on any
general liability policy. All policies shall waive the right of subrogation for any
claim that may be made against the DCR.

10.  Security and Operations

The MBTA shall have no obligation to provide security services or lighting for the
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12.

13.

Premises. DCR may implement public safety and emergency services for the Corridor
under the DCR’s usage, and may address providing public safety services through
municipal public safety departments, as well as police services with the State Police and
municipal police departments. DCR, its agents or assignees, may install lighting and
adopt time of use and other restrictions applicable to the public. Provided such are not
inconsistent with the provisions of this Lease, the Premises shall be subject to DCR
regulations regarding the public’s use and conduct of activities on DCR property. Any
portion of the Corridor that is utilized by a third party shall not be subject to any DCR
regulation which would interfere with the third party’s ability to operate said portion of the
Corridor.

Default

In the event the DCR shall have failed or refused to take a required action or to observe
any covenant or undertaking herein on its part to be performed and/or observed and
such failure or refusal has continued for at least thirty (30) days after written notice from
the MBTA of the breach of such covenant(s) by the DCR, which notice shall specify the
nature of the breach in reasonable detail, the MBTA may, immediately or at any time
thereafter (notwithstanding any license or waiver of the benefit hereof, or consent in a
former instance) and without any further demand or notice, in person or by agent or
attorney, enter the Premises or any part thereof and block access to the Premises by
the public; and/or the MBTA may terminate this Lease by written notice to the DCR and,
in either event, expel the DCR and those claiming through or under it and remove their
effects without being deemed guilty of any manner of trespass and without prejudice to
any remedy which otherwise might be used for breach of covenant and upon entry or
notice as aforesaid this Lease shall terminate.

Condition of the Premises at Termination

The DCR agrees to deliver up the Premises to the MBTA at the expiration of the Term
or termination by the MBTA hereof in as good condition as the Premises were after the
DCR installed improvements were made, reasonable wear and tear excepted. DCR
shall have no obligation to remove or reimburse the MBTA for costs of removal of any of
the DCR installed improvements; and such improvements shall not be considered a
change to the grade existing at the commencement of this Lease.

Existing Utilities

The DCR acknowledges that there may be surface and subsurface utilities on and
adjacent to the Premises and agrees to exercise extreme caution in performance of the
scope of work. The DCR shall comply with Massachusetts General Laws, Chapter 82,
Section 40 (said statute also known as the “Dig Safe” law) and the regulations
promulgated pursuant thereto including but not limited to the Code of Massachusetts
Regulations, more particularly, 220 CMR 99.00 et seq. To the extent the MBTA, or
parties acting in behalf of the MBTA, locate and mark railroad utilities in the railroad
rights of way and appurtenant thereto, the DCR shall be responsible for payment to
such parties for such services which may include, but not be limited to, locating and
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15.

marking utilities, facilities and appurtenances thereto serving the railroad line(s) or used
in connection with services or operations of the MBTA. Any damage to such utilities
caused by the DCR shall be the sole responsibility of the DCR. If the DCR does not
immediately repair any utilities it has damaged, the MBTA, without being under any
obligation to do so and without waiving the DCR's obligation hereunder, may repair any
utilities damaged by the DCR immediately and without notice in case of emergency. In
the event the MBTA exercises such right, the DCR shall pay to the MBTA immediately
upon demand all of the MBTA's cost of performing such repairs plus a fee equal to
twenty-five percent of the MBTA's cost of performing such repairs to reimburse the
MBTA for its administrative costs.

The MBTA reserves the right to remove the rail infrastructure and agrees that if it
chooses to do so, said removal shall be within 180 days of the date the DCR notifies the
MBTA to be the date of the trail construction commencement, The DCR shall be
responsible for removal and disposal of all other rail infrastructure, after the said 180
days, and may retain any revenue from DCR’s removal and disposal of such.

Notice of Project Completion and Record Drawings

Upon completion of its work, the DCR shall provide written notice (“Notice of Project
Completion”) to the MBTA Railroad Operations Department of the date of project
completion. The DCR shall also provide the MBTA Railroad Operations Department with
one reproducible “As-Built” copy of each approved construction drawing marked to
indicate all changes and deviations from the original approved plans and recording the
final conditions of the Premises (“Record Drawings”) upon completion of the work
authorized hereunder. All Record Drawings shall be received and accepted by the
MBTA prior to final inspection. The Notice of Project Completion and the Record
Drawings shall be delivered to:

Section Chief, Engineering and Maintenance
MBTA Railroad Operations Department

32 Cobble Hill Road

Somerville, MA 02143

Results

If the DCR conducts certain investigations on MBTA owned land, then the DCR agrees
to provide to the MBTA, at no cost, a copy of the results of such investigations (including
data and analysis) and all other work conducted under this Lease in both hard copy form
and in a digital format specified by the MBTA regardless of whether the report was
prepared by the DCR, its agent, consultant or contractor, or prepared on behalf of the
DCR. All results and reports shall be provided to the MBTA within ten (10) days of
receipt by the DCR. The DCR agrees to consult with the MBTA prior to contacting any
governmental entity, regarding any information, results of analysis or reports regarding
the Premises. The DCR shall give the MBTA a copy of any reports or notifications,
including but not limited to release notifications, prior to submitting the same to any
governmental entity.
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17.

18.

Construction and Access Plan

The DCR shall submit a plan and detailed specifications (including the materials to be
used) and the proposed methods of performing the work, or any part thereof (the
“Plan”) to the MBTA. The DCR shall not enter the Premises to undertake construction
until the Plan has been approved by the MBTA, which approval shall not be
unreasonably withheld. The scope of work for said construction, installation, and/or
replacement will be more fully defined in the approved Plan, which approved Plan will
automatically be incorporated herein by reference and made part of this Lease. The
DCR shall also provide the MBTA with a detailed schedule of times when the DCR, its
employees, contractors, subcontractors, or agents would like to be on the Premises to
undertake the construction and installation of the rail trail improvements (the “Access
Plan”)..

Contracts for Improvements

All contracts for the construction or installation of the improvements at the Premises
shall require:

(a) that all contractors and subcontractors provide labor that can work in
harmony with other elements of labor employed or to be employed at or
near the Premises.

(b) insurance coverage and suretyship reasonably satisfactory to the MBTA,
provide that customary coverage’s used by DCR in its public contracting
shall be considered reasonably customary, provided said coverage’s are
in accord with the then current MBTA insurance requirements.

(c)  thatall contractors or subcontractors comply with all applicable
provisions of this Lease; and

performance bonds and payment bonds in form and substance
satisfactory to the MBTA, each of which shall name the MBTA, as an
additional oblige, provide that customary coverage’s used by DCR in its
public contracting shall be considered reasonably customary, provided
said coverage’s are in accord with the then current MBTA insurance
requirements.

Notices

All notices required or permitted to be given hereunder shall be in writing and addressed
as follows:

In the case of the MBTA to:

Massachusetts Bay Transportation Authority
10 Park Plaza, Room 5750
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Boston, Massachusetts 02116
Attn: Director of Real Estate

With a copy to:
MBTA Railroad Operations Directorate
Section Chief, Engineering and Maintenance
32 Cobble Hill Road
Somerville, Massachusetts 02143

With a copy to:
DESIGNATED REPRESENTATIVE
Transit Realty Associates, LLC
77 Franklin Street
Boston, Massachusetts 02110
Attn: General Counsel

And in the case of the DCR to:

Department of Conservation and Recreation
251 Causeway Street, Suite 600

Boston, MA 02114

Attn: General Counsel

All notices, demands, requests, consents, approvals and other instruments required or
permitted to be given pursuant to the terms hereof (hereinafter “Notice”), shall be in
writing and shall be deemed to have been properly given when deposited in registered
or certified United States mail, postage prepaid, return receipt requested, addressed, as
described above or when delivered by messenger or overnight mail service to the
correct addressee. Notice shall be deemed received when actually received or when
the proffered Notice has been refused by the Addressee. The signature of an
employee, servant or agent of the Addressee shall be determinative on the issue of
actual receipt.

The DCR and the MBTA shall, at any time and from time to time, have the right to
specify as their proper addresses for purposes of this Lease any other address or
addresses giving fifteen (15) days’ written notice thereof to the other party.

Nondiscrimination

With respect to its exercise of all rights and privileges herein granted, the DCR shall
undertake affirmative action as required by Federal and State laws, rules and
regulations pertinent to Civil Rights and Equal Opportunity unless otherwise exempted
therefrom. The DCR agrees that it shall comply with any and all required affirmative
action plans submitted pursuant to the directives of any Federal agency and in
accordance with applicable Federal law and applicable state laws, rules and regulations.

The DCR shall use reasonable efforts to contact, encourage and utilize minority and
female business enterprises in the procurements of materials and services under this
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Lease.

The DCR shall not discriminate against any person, employee or applicant for
employment because of race, color, religion, creed, national origin, age, sex, sexual
orientation, disability/handicap or veteran status in its activities at the Premises,
including without limitation, the hiring and discharging of employees, the provision or use
of services and the selection of suppliers, contractors or subcontractors.

20. Work In Harmony

The DCR agrees that in any work performed in or about the Premises, it will employ only
labor which can work in harmony with all elements of labor being employed by the
MBTA on or adjacent to the Premises.

21. Assignment

The DCR shall not, without the prior written consent of the MBTA, transfer or assign this
Lease or any part hereof. Such consent may be withheld in the sole discretion of the
MBTA.

22.  Entire Agreement

This Lease contains the entire agreement of the parties hereto with respect to the
subject matter hereof, and no representations, inducements, promises, or agreements,
oral or otherwise, between the parties hereto with respect to the subject matter hereof
not embodied herein shall be of any force or effect.

IN WITNESS WHEREOF, the parties hereto, each for itself, its successors and assigns, have
caused these presents to be executed, as a sealed instrument, by its officers, thereunto duly
authorized.

MASSACHUSETTS BAY

Approved as to Form:

illiam A. Mitchgll, Jr. ’
General Couns
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EXHIBIT A
PLAN OF PROPERTY
RIGHT-OF-WAY AND TRACK MAP

BOSTON AND MAINE R.R.
SHEETS V-5/4 THROUGH V-5/30
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EXHIBIT B

COPY OF ORDER OF
MEMORANDUM AND ORDER OF
THE U.S. DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

In the Matter of
BOSTON AND MAINE CORPORATION, No. 70-250-M

Debtor

MEMORANDUM AND ORDER
on
Motion of Debtor's Trustees for Authority to
Abandon the Central Massachusetts Branch Line
and the Marlboro Branch Line of Railroad in
Massachusetts

MURRAY, Senior District Judge

The motion of Debtor's Trustees for an order authorizing the
Trustees, pursuant to Rule 8-512(b) of the Bankruptcy Rules, to
abandon the Central Massachusetts Branch and the Marlboro Branch
(the Branches) came on to be heard on September 17, 1980, after
notice given by order of the court in accordance with 11 U.S.C.

§ 1170(c) (Supp. III 1979) of the time and the place of the hearing.
The Trustees presented evidence to the court which was uncontro-
verted.

By Order No. 475 entered June 21, 1979, this court authorized
the Trustees to initiate proceedings before the Interstate Commerce
Commission (ICC) for a certificate of public convenience and neces-
sity permitting the abandonment of the Branches. 49 U.S.C. § 10903
(Supp. II 1978):; 49 C.F.R. § 1121 (1979). With the subsequent trans-
fer of jurisdiction to the court over abandonments and discontinuance
of service, 45 U.S.C. § 915(a), Pub.L. No. 96-101 § 17(a), 93 Stat.
744-45, the ICC, after reviewing documentary evidence and comments
submitted to it, issued a report dated March 26, 1980. Before the
ICC, the Trustees' petition to abandon the Branches was vigorously

opposed. Several freight receivers! along the Central Massachusetts

1. The service provided by Debtor along the Branches is almost ex-
clusively that of delivering goods to customers. During 1979,
Debtor carried only two rail-car shipments outbound along this line.
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Branch, together with various public figures, submitted evidence or
comments attempting to persuade the ICC to refuse the Trustees'
request. The Trustees had not such opposition in the proceedings
before the court; their petition was uncontested.

The Central Massachusetts Branch is a line of railroad in Middle-
sex and Worcester Counties, Massachusetts extending approximately
21.68 miles. It runs from milepost B 10.50 at Waltham North through
Weston, Wayland, South Sudbury and Hudson into Berlin ending at mile-
post B 32.18. The Marlboro Branch is essentially a spur leaving the
Central Massachusetts Branch at milepost B 32.75 in Gleasondale and
running south to Marlboro terminating at B 37.49. Debtor does not
own the right of way, the track, structures or other materials on
the lines, having sold them and the right to transport passengers
over the right of way to the Massachusetts Bay Transportation Authority
(MBTA) in December of 1976. The Debtor reserved an easement to haul
freight on the lines, and has the burden of maintaining the track.
Because MBTA now owns the property on the line the Trustees may not
abandon the Branches but only discontinue service. See In the Matter

of Boston and Maine Corporation, 596 F.2d 2, 6 (lst Cir. 1979).

The Trustees considered taking formal steps to abandon the
Branches at their meeting on May 11, 1979. For a period of years
there had been no customers on the Marlboro Branch and the customers
in Berlin took delivery of their occasional shipments at a public
delivery facility in Clinton. Debtor ceased serving its customers
in Hudson after February 1980 although it did not place an embargo
on the line until August. Despite lack of authority from the court,
Debtor had ceased operating over the Marlboro Branch and the western
end of the Central Massachusetts Branch some time ago. In effect,
Debtor had de facto discontinued service on the line prior to the
hearing on the Trustees' petition in this court and prior to the
report from the ICC.

Before it discontinued service on the line, Debtor served
several customers in South Sudbury, primarily Saxonville Wholesale

Lumber Warehouse Company (Saxonville) and Mullen Lumber Company,



and Saxonville accounted for more rail traffic than all of Debtor's
other customers on this line combined in the last full year of
accounting. In addition, Debtor served Koro Corporation of Hudson
which had relied on Debtor for the transportation of plastic pellets
necessary to its business. Debtor also had several other customers
in Hudson, but these receivers only accounted for limited traffic

on an occasional basis.

The Trustees presented evidence to the court that the lumber
companies in South Sudbury are currently receiving all their mate-
rials via Conrail. Conrail operates a line that intersects the
Central Massachusetts Branch in South Sudbury. There was evidence
before the court that Conrail will consider providing limited service
along the Central Mass. Branch to the east of the junction in South
Sudbury but will not serve customers to the west in Hudson. However,
there was evidence that Koro Corporation is currently receiving its
shipments of plastic pellets in Fitchburg and trucking the material
from there to its plant in Hudson. The Trustees also presented
evidence that while this method of transporting goods may be more
expensive for Koro Corporation it is not an unreasonable cost increase.

The proposed discontinuance would seem to be in the best inter-
ests of the Debtor's estate. The number of customers and the amount
of traffic on the line may be viewed, at best, as remaining stable.
There is no indication that these gauges of economic viability will
increase in the foreseeable future. On the other hand, there is
considerable maintenance and rehabilitation needed on the line. Cur-
rently the line is deemed to be a Class I track under Federal Rail-
road Administration Track Safety Standards. See 49 C.F.R. § 213 (1979).
However, there is evidence that the line has fallen below that level,
the lowest category under these standards. The Trustees have deferred
maintenance on the line in an attempt to limit expenses, and the
burden to the estate of making the necessary improvements is not
justified in light of the current and expected revenues.

There is little evidence that discontinuance of service over the

lines would be inconsistent with the public interest. At the hearing



before the court no one appeared to oppose the Trustees' petition.
The evidence that the Trustees presented showed that the adverse
impact of discontinuance of service has dissipated over time.
When the Trustees went before the ICC there was considerable agita-
tion among the businesses and communities served by Debtor; however,
most freight receivers seemed to have adjusted to the loss of
service. Moreover, there was testimony that although the MBTA has
ownership rights in the line it does not presently or within the
near future intend to use the line for passenger transportation.
There was nothing offered to show that the right of way would be
suited for other public use purposes. The Executive Office of
Transportation and Construction of the Commonwealth of Massachusetts
would, in its role as consultant to MBTA, urge that the right of
way of the Branches be preserved as a rail transportation corridor
for the indefinite future.
Accordingly, it is hereby Ordered that:
In the best interests of Debtor's estate and

consistent with the public interest the Trustees

are permitted to discontinue freight service over

the Central Massachusetts Branch Line and the Marl-

boro Branch Line, as described in this Memorandum,

between Waltham North and Berlin, and between Hudson

and Marlboro, in the counties of Middlesex and

Worcester, Massachusetts.

—

LU et
Senior Nistrict Judge—j

Dated Oét—aut}g 3' (G ED




OPTION AGREEMENT BETWEEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND
NSTAR ELECTRIC COMPANY d/b/a EVERSOURCE ENERGY
FOR A TRANSMISSION LINE EASEMENT ON
CENTRAL MASS BRANCH RIGHT OF WAY
LOCATED IN
HUDSON, STOW, MARLBOROUGH AND SUDBURY, MASSACHUSETTS

WHEREAS, the Sudbury-Hudson Transmission Reliability Project is one of several
projects selected by ISO New England, Inc. to address the reliability needs of the electric
transmission system in the greater Boston area (the “Project”),

WHEREAS, the Project will result in a new 115 kv electric transmission line between the
Eversource Sudbury Substation 342 and the Hudson Light and Power Substation, with the
subsurface route following the MBTA’s inactive Central Branch railroad corridor for a
maximum of approximately 8.63 miles.

Parties

The MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, a body politic and
corporate and a political subdivision of the Commonwealth of Massachusetts, established
and existing pursuant to Chapter 161A of the Massachusetts General Laws, with a usual
place of business at Ten Park Plaza, Boston, Massachusetts 02116 (hereinafter
“SELLER" or “MBTA") and NSTAR ELECTRIC COMPANY d/b/a EVERSOURCE
ENERGY, a Massachusetts corporation and electric company with a usual place of
business at 247 Station Drive, Westwood, Massachusetts 02090 ("BUYER”) are desirous

of entering info an Option Agreement on the terms and conditions set forth below (the
“Option Agreement”),

Grant of Option and the Option Period

SELLER hereby grants to BUYER, the right and option (referred to as the “Option™) to
acquire a non-exclusive, perpetual easement (the “Easement’) in a form substantially

similar to the easement form attached hereto as Exhibit C (the “Easement Form”), for the
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2A.

2B.

exclusive right within the Easement Premises of constructing, operating, maintaining,
repairing and replacing, from time to time, facilities and related equipment and
appurtenances necessary or appropriate for the transmission and/or distribution of
electricity and communications from Buyer's Sudbury Substation 342 to the Hudson Light
and Power Substation directly related to Buyer's transmission and distribution of electricity
for the Project (collectively, the “Facilities”). Upon BUYER's request, the parties shall
execute a mutually agreeable Notice of Option in recordable form, which BUYER may
record in the applicable Registry of Deeds at its sole cost and expense.

The effective time period of the Option (the “Option Period”) shall extend from the date
of the last signature to this Option Agreement (the “Option Start Date”) until the close of
business (5:00 PM EST) on the day prior to the sixth (6") anniversary of the Option Start
Date (the "Option Expiration Date"). Unless BUYER has previously delivered an
Exercise Notice (as defined in Section 3 below), BUYER shall request approval from
SELLER for the right to extend the Option prior to the expiration of the Option Period upon
no less than forty-five (45) days’ prior written notice to SELLER, which approval shall be
at SELLER's reasonable discretion (the “Extension Notice”). If SELLER approves the
Extension Notice, then the Option Period and the associated Option Payment shall be
extended for one year; however, SELLER and BUYER agree that the Option Payment for
any extension period pursuant to the Extension Notice shall be negotiated by SELLER
and BUYER. Unless SELLER approves such Extension Notice, the Option shall terminate.

Exercise of Option

The Option hereby granted shall be exercised, if at all, by written notice delivered from
BUYER to SELLER prior to the Option Expiration Date (the “Exercise Notice”), so long
as the Option Payments under Section 3 are made when due and payabie. If the Option
is not exercised prior to the Option Expiration Date, BUYER shall have no further right to
acquire the Easement. Time is of the essence with respect to the exercise of the Option.

During the Option Period SELLER agrees not to grant new licenses, easements, leases
or fee interests to any person or entity for the purpose of constructing, operating,
maintaining, repairing and replacing facilities and related equipment and appurtenances
for the transmission and/or distribution of electricity, or other uses that would preclude



BUYER from exercising the Option and using the Easement Premises for its intended
uses. Notwithstanding the foregoing restrictions, SELLER shall be allowed to grant new
licenses, easements or leases for electrical transmission which cross the Easement
Premises and which do not directly compete with the Project, provided that any such
grants do not interfere with BUYER'S access and/or safe and compliant operation of
BUYER'S Improvements. Additionally, and without limiting the generality of the foregoing,
any disposition of interests by SELLER in the Easement Premises after the date hereof
must either (i) reserve to SELLER the right to grant rights to BUYER consistent with this
Option Agreement and any siting approvals obtained by BUYER after the date hereof if
SELLER has been notified of said siting approvals, or (ii) provide for the relocation of the
affected portion of the Easement Premises to an alternate location within land of MBTA, if
available, as MBTA may designate, provided that such location is reasonably acceptable
to BUYER for the intended purposes. Notwithstanding the provisions contained in this
Section 2B, any and all existing, licenses, easements, or leases existing at the time of the
execution of this Option Agreement shall be able to continue under their present terms
and conditions and potential extension of the duration thereof.

BUYER specifically acknowledges that a portion of the Easement Premises is part of a
right-of-way that has been leased by MBTA to the Commonwealth of Massachusetts,
Department of Conservation and Recreation (“DCR”") for a multiuse path, copy of the lease
is attached hereto as Exhibit D (the “ATC Lease"). BUYER acknowledges that this
Easement is specifically subject to the ATC Lease. BUYER must not materially interfere
with or disturb the DCR's use of its leased premises. Additionally, BUYER shall cooperate
with DCR in connection with the future operation, use and maintenance of the multiuse
path. Moreover, BUYER and DCR shall negotiate a memorandum of understanding or
similar instrument detailing BUYER’s and DCR’s obligations, liabilities and commitments
to each other regarding the ATC Lease, this Option Agreement and the Easement.

Option Payment

Simultaneously with the execution of this Option Agreement by BUYER and as
consideration for the Option, BUYER shall pay SELLER the sum of One Hundred
Thousand Dollars ($100,000.00) for the first year; thereafter, for each subsequent year
BUYER shall pay SELLER the sum of Ten Thousand Doltars ($10,000.00) during the



Option Period (collectively, the “Option Payments”). To the extent BUYER exercises its
rights under this Option Agreement, the Option Payment for the first year of One Hundred
Thousand Dollars ($100,000.00) shall be credited against the Purchase Payment for the
first year on the Closing Date (as hereinafter defined), but otherwise the Ten Thousand
Dollar ($10,000.00) Option Payments shall be non-refundable and due annually in
advance, commencing on the second anniversary of the Option Start Date. BUYER shall
be required fo pay the Option Payments regardiess of whether or not SELLER sends
BUYER an invoice in connection with any such installment. All Option Payments shall be
made payable to MBTA and mailed to the following address unless otherwise designated
by MBTA:

MBTA
P.0. Box 845142
Boston, MA 02284 - 5142

Notwithstanding the foregoing, BUYER’s obligation to pay the Option Payments shall
cease upon the earlier to occur of (i) expiration of the Option Period, or (i) the defivery of
an Exercise Notice (as defined in Section 6 below).

Easement Premises

The premises within which the Facilities will be installed consist of a strip of land
approximately 82.5 foot-wide (the “Property”) within the perimeter depicted on Exhibit A
attached hereto, for a maximum distance of 8.63 miles (the “Easement Premises”). The
Facilities will follow the centerline of said Easement Premises, to the extent feasible. In
general, the Facilities will enter the Central Massachusetts Branch right of way (‘ROW”)
at BUYER's existing substation located off Boston Post Road in Sudbury Massachusetts.
The Facilities are presently expected to exit the ROW at or before a point near Woodrow
Street in Hudson, MA, a distance of approximately 7.98 miles. However, the maximum
total length of the ROW is +/- 8.63 miles. Exhibit B hereto contains a map illustrating the
potential exit point locations. SELLER and BUYER agree that modifications of the
Easement Premises may be necessary as design and siting approval of the Facilities
progresses, and such changes are contemplated by this Option Agreement. SELLER and
BUYER agree to work together to establish a final route that does not interfere with MBTA

uses, the ATC Lease and is substantially consistent with BUYER's design and



construction needs and permitting approvals. BUYER agrees to accept all risk associated
with expenditures made pricr to agreement on a final route.

Intended Use and Construction Techniques

SELLER and BUYER acknowledge and agree that this Option Agreement grants rights
for Facilities to be constructed in an underground configuration and this Option Agreement
is solely for an underground configuration; however, SELLER acknowledges that for this
Option Agreement to be exercised by BUYER, BUYER must first obtain approval from the

Massachusetts Energy Facility Siting Board ("EFSB") and that any final decision on the

configuration and routing will be made by the EFSB. To the extent the EFSB, through its
decision process, determines that an alternative route or use of SELLER's property is the
more appropriate approach toward implementation, SELLER will consider other such
alternatives and may amend this Option Agreement as may be appropriate, including but
not limited to, Section 7 of this Option Agreement.

Construction of BUYER’s underground Facilities will consist of transmission cables
installed in a conduit ductbank with additional conduits for transmission-related
communication equipment. Facilities will also require the installation of manholes and
vaulis.

It is hereby acknowledged that as a part of the consideration for this Option Agreement
and the Easement that MBTA has agreed to waive certain construction and installation
requirements relating to clearing and location of BUYER's Facilities which would normally
be required per the Massachusetts Bay Transportation Authority Railroad Operations
Directorate dated August 2014 as follows: | Guidelines And Procedures For Construction
On MBTA Railroad Property, Section 9.01 C2; |l Maintenance And Protection Of Railroad
Traffic, Sections 2.10 and 2.11; IV Pipeline Occupancy Specifications; and V
Specifications For Wire Conduit And Cable Occupations, Section 3.02 E 1, Section 4.01
B, and Section 5.01 and including plates il, Hli, [V and VI.

SELLER also agrees that BUYER may use the inactive railroad corridor for its Facilities
and that soils disturbed during construction may remain on MBTA property, so long as (a)
the Massachusetts Department of Environmental Protection (“DEP") does not require such



disturbed soils to be removed offsite, and (b) such disturbed soils are properly graded and
sloped so as to not adversely impact SELLER's licensees, lessors, easement holders or
any abutters to SELLER's property. BUYER agrees to follow DEP regulations and
requirements with respect to such soil storage.

Prior to commencing any construction activities within the Easement Premises, BUYER
agrees to submit to MBTA for its prior written approval, detailed construction plans and
specifications, a construction schedule and such other information as may be reasonably
required by any affected department of MBTA. All of BUYER’s activities within the
Easement Premises shall be conducted consistent with this Option Agreement and all
applicable policies and reasonable conditions imposed in connection with MBTA’s
departmental approval process.

Quality of Titie

If BUYER timely delivers the Exercise Notice, SELLER shall deliver to BUYER on the
Closing Date (as hereinafter defined) the Easement in substantially the form attached
hereto as Exhibit C. The Easement shall convey to BUYER the perpetual and exclusive
right to construct, operate, maintain, repair and replace, from time to time, the Fadilities,
within the Easement Premises, together with the non-exclusive right of reasonable access
over other portions of the Property to access the Easement Premises, reserving to the
SELLER the right to make other uses of the Easement Premises that are not inconsistent
with the rights herein granted, and free from all encumbrances, except:
(a) Provisions of existing building and local zoning laws:
(b) The leases and licenses described on Exhibit D attached hereto:
(c) Easements, restrictions, reservations, and eminent domain takings by third
parties of record, if any; and
(d) Any encroachments
(1) that can be seen by inspecting the Easement Premises, or _
(2) that are specifically listed in this Option Agreement and subsection (f)
immediately below, or
(3) that are shown on the plan attached hereto as Exhibit A.
(e) Any other easement, license, restriction or encroachment, if any, unless

such easement, license, restriction, or encroachment materially interferes



with the use the Easement Premises for constructing, operating,
maintaining, repairing and replacing, from time to time, the Facilities.

(f) All title defects waived pursuant to Section 12 herein.

Easement Acquisition Payments

The compensation for the Easement will be payable in time over a twenty (20} year period
in the annual amount of Four Hundred and Twenty-Five Thousand Dollars {($425,000.00)
(the “Easement Payment”) payable in equal monthly payments. The Easement Payment
shall be increased by one percent (1%) annually as shown in Exhibit E attached hereto.
BUYER'S first Easement Payment will be reduced by One Hundred Thousand Dollars
($100,000.00). The Easement Form will contain further terms and conditions concerning
payment of the Easement Payment.

To the extent BUYER's use of the Easement Premises results in the loss of income to the
SELLER through temporary or permanent relocation of SELLER'’s licensee’s, lessors or
easement holders, BUYER shall pay an equal amount in lost revenue to SELLER.

- Reimbursement of SELLER’s Costs

In addition to the foregoing payments, BUYER will reimburse MBTA for all actual MBTA
construction support and engineering review costs within thirty (30) days following receipt
of MBTA’s invoice and supporting documentation. A force account with MBTA will be
required for the review of engineering, construction and permitting documents and for
safety and construction oversight activities (the “Force Account”). This Force Account will
be required to be funded no later than the first submission of site investigation, permitting,
engineering or other documents with initial funding of $25,000.00. In the event MBTA
draws down funds from the Force Account such that the Force Account is reduced in
available funding of one-half of the required funding (initially to $12,500.00), then BUYER
shall replenish the Force Account to its then-required level of funding within thirty (30)
days of notification to BUYER by MBTA of the amount of such drawn down funds. This
account will remain in effect until ninety (90) days after Substantial Completion of the

Facilities. “Substantial Completion” shall be defined as commencement of commercial



10.

operations of the Facilities. BUYER may be required by SELLER to replenish this account
if it seeks to construct major improvements after substantial completion.

Time of Performance

The Easement is to be delivered to BUYER and the payment of the first monthly
installment of the Easement Payment shall be paid to SELLER at the office of SELLER,
Ten Park Plaza, Boston, Massachusetts 02116 on a date selected by BUYER in the
Exercise Notice, but in no event earlier than thirty (30) days after the Exercise Notice or
later than six (6) months after the Exercise Notice, unless otherwise agreed by BUYER
and SELLER (the “Closing Date"). The parties may mutually agree in writing on some
other place and time as the Closing Date.

Survey and Approvals

BUYER is responsible for preparing and obtaining an approved plan showing the location
of the Easement Premises (the “Easement Plan") prior to the Closing Date. The
Easement Plan must be prepared by a registered land surveyor in recordable form in
conformance with the rules and regulations of the Registry of Deeds and with any other
requirements of MBTA. BUYER shall be responsible for all necessary permitting approvals
associated with the land use and construction of the Facilities on the Easement Premises
at BUYER'S expense prior fo the Closing Date. Once constructed BUYER agrees to
provide at BUYER'S expense as-builts of BUYER'S instalied Facilities. BUYER'S inability
to obtain any permitting approvals necessary for the development of the Facilities shall
not relieve BUYER of its obligations to acquire the Easement once BUYER delivers the
Exercise Notice.

BUYER and SELLER acknowledge and agree that should it become necessary at any
time subsequent to the Closing Date to amend the Easement Plan to enable BUYER
and/or the Easement Premises to comply with applicable laws, or to facilitate BUYER'S
use and enjoyment of the Easement Premises, then SELLER will reasonably cooperate
with BUYER, provided that no such amendment shall adversely impact SELLER'S ability

either to operate its remaining property for transportation purposes or to comply with all
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12.

applicable laws and provided that BUYER shall reimburse SELLER for all reasonable out
of pocket costs and expenses associated with the cooperation in this regard.

BUYER shall be responsible at its sole cost and expense for preparing and providing the
Easement Plan. All costs of recording documents at the Registry of Deeds in connection

with this transaction shall be the responsibility of BUYER.

Regulatory and Permitting Approvals

SELLER makes no representations as to the fithess of the Easement Premises for any
proposed use, the suitability of the Easement Premises for any particular purpose, or as
to the ability of BUYER to obtain any necessary permits or approvals relating to the
Easement Premises.

Titie/Extension to Perfect Title

No later than thirty (30) days after the Exercise Notice, BUYER shall obtain a complete
review of the title to the Easement Premises and a commitment for title insurance at its
sole cost. SELLER shall deliver to BUYER copies of any unrecorded license or other
unrecorded matter encumbering the Easement Premises within thirty (30) days from
SELLER's receipt of a copy of BUYER'’s commitment for title insurance. A copy of said
titte commitment shall then immediately be delivered to SELLER along with a cover letter
citing all specific title objections, if any (“Title Objection Letter"). Any and all title matters
not objected to in the Title Objection Letter shall be waived. If the title report and Title
Objection Letter is not completed and delivered to SELLER within this time, all title defects
shall be waived. If SELLER shall be unable to give title or to make conveyance as
provided herein, SELLER shall use Reasonable Efforts to remove any defects in title
timely objected to as described above, in which event SELLER’S time for performance
hereof shall be extended for a period of up to sixty (60) days. “Reasonable Efforts” shall
be limited to those costing less than a total of Ten Thousand Dollars ($10,000.00). If, at
the expiration of such extended time, SELLER fails or is unable to remove such
objectionable title matters or address such matters to BUYER'S reasonable satisfaction,
then BUYER may elect to terminate this Option Agreement. In the event of such election,
all obligations of either party hereto shall cease and this Option Agreement shall be null
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14.

15.

and void; except that any tort liability of BUYER'S that arose pursuant to Section 15 hereof
shall remain.

Acceptance of Easement

BUYER shall have the election, at either the original or any extended time for performance,
to accept such title to the Easement Premises in its then condition as SELLER is able to
deliver and to pay the Easement Payment without deduction. The acceptance of the
Easement by BUYER shall be deemed to be full performance and discharge hereof except
such matters which expressly survive the delivery of the Easement pursuant to the terms
hereof.

No Brokers

BUYER hereby represents and warrants that it has not dealt with any broker who is entitled
to a commission or fee in connection with the conveyance contemplated hereby, and
covenants to defend, hold harmless and indemnify SELLER from and against any and all
claims for any such commissions or fees. SELLER hereby represents and warrants that it
has not dealt with any broker or other entity who is entitled to a commission or fee in
connection with the conveyance contemplated hereby other than the Massachusetts
Realty Group, whose fee is the sole responsibility of SE‘LLER, and SELLER covenants to
defend, hold harmless and indemnify BUYER from and against any and ali ¢claims for any
such commissions or fees. The representations, warranties, and agreements contained in
this Section 14 shall survive the delivery of the Easement and/or any expiration or
termination of this Option Agreement.

Condition of the Easement Premises

SELLER hereby expressly disclaims any warranties of any nature, express or implied or
otherwise, except as expressly set forth herein, including without limitation, anything
related to the presence of “oil”, “hazardous materials” or “hazardous wastes” as those
terms are defined in Massachusetts General Laws Chapter 21E (“Chapter 21E”), as from
time to time amended, and the regulations promulgated pursuant thereto, the
Massachusetts Contingency Plan, 310 CMR 40.0000 et seq. (the “MCP") (collectively,

10



16.

“Hazardous Materials”), and as further defined in all other applicabie state and Federal
laws regarding Hazardous Materials ("Applicable Laws") on, in, at, over, under, from,
through or associated with the Easement Premises. BUYER hereby acknowledges that
SELLER is granting the Easement and BUYER shall accept the Easement Premises in an
“as is” condition, including all debris thereon, and with “all faults” as of the Closing Date,
without any warranty or representation by SELLER, its agents or representatives
whatsoever relating to the Easement Premises. BUYER further acknowledges and
confirms that BUYER is not relying on any representation or inducement which was or
may have been made or implied by SELLER or any other party acting on behalf of SELLER
with respect to the Easement Premises, including, without limitation, the fitness of the
Easement Premises for any proposed use, the suitability of the Easement Premises for
any particular purpose, or as to the ability of BUYER to obtain any necessary permits or
approvals.

indemnification and Release

Upon and after delivery of the Easement, BUYER for itself, its successors and assigns,
but subject to the last grammatical paragraph of Section 17 below, shall protect, indemnify,
defend, and save SELLER harmless from and against any and all liabilities, losses,
damages, costs, expenses (including reasonable attorneys' fees), causes of action, suits,
claims, demands or judgments of any nature whatsoever including, without limitation,
damages to real estate or personal property or the iliness, injury or death of a person, and
those related to any environmental condition or to Hazardous Materials that may be
imposed upon or incurred by or asserted against SELLER and which occur or arise as a
result (but only to the extent) of any of the following activities or occurrences occurring
after the effective date of the Easement, and except to the extent that the “claim” arose
because of the negligence or willful misconduct of SELLER or its employees, contractors,
lessees, grantees or licensees:

(i) as a result of any environmental investigation by BUYER, the use and
enjoyment of the Easement Premises by BUYER, presence of Facilities on the Easement
Premises, and all activities of BUYER or its respective employees and contractors within
the Easement Premises and the Property; or

11



(ii} the presence of any environmental condition, including Hazardous
Materials on the Easement Premises or the Property (or other property of SELLER
adjacent to the Property), provided, that, BUYER’s obligations with respect to Hazardous
Materials not introduced, placed or released by BUYER or its employees or contractors
shall be limited under this Paragraph 16 to compliance with the Utility Related Abatement
Measures (“URAM") set forth in 310 CMR § 40.0460 et seq., as the same may be
amended from time to time, except as specifically set forth herein; and provided, further,
that (x) BUYER's obligations with respect to Hazardous Materials (i) within the Property
shall be limited to those response actions required under Applicable Laws for the use of
the Property as a railroad right of way, or (i) within SELLER’s property adjacent to the
Property shall be limited to those response actions required under Applicable Laws for the
use of such adjacent property for its then current uses, and (y) BUYER's maximum liability
for contamination discovered (but not caused) by BUYER shall be Two Million Dollars
($2,000,000.00) per release tracking number assigned by the Massachusetts Department
of Environmental Protection, and Four Million Dollars ($4,000,000.00) in the aggregate; or

(iv) any failure of BUYER or its employees, agents, contractors or
subcontractors to perform or comply with any of the terms of this Option Agreement, or
any contracts, agreements or restrictions, statutes, laws, ordinances or regulations

affecting the allowed activities or any part thereof.

In addition, BUYER, for itself, its successors and assigns, shall agree not to sue or
commence action, claim, counterclaim or cross-claim, or otherwise seek affirmative relief
against SELLER arising out of the condition of the Easement Premises at the Closing
Date, including, but not limited to, the presence of Hazardous Materials on, in, at, over,
under, from, through or associated with the Easement Premises or on any other property
not owned by SELLER because of migration of such Hazardous Materials from the
Easement Premises.

Any required response action related to the Easement Premises required by a

governmental authority shall be performed by BUYER at BUYER's sole cost and shall be
performed in accordance with Applicable Laws.

12
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Environmental investigation; Indemnification; and Disclaimer of Damages

BUYER, at BUYER'’s sole cost and expense, may complete an environmental and/or other
investigations of the Easement Premises and the Property. Any such investigation,
including without limitation, any environmental investigation, if conducted, must be
completed by BUYER not later than six (6) months prior to the expiration of the Option
Period. BUYER shall waive its right to conduct or complete such investigations if they are
not completed within said time period. Before beginning any environmental investigation
or other invasive investigation, BUYER shall submit to SELLER for its approval a scope
of work showing the locations at which BUYER intends to have sampling carried out, the
extent of the sampling, and what testing will be done on the samples. BUYER shall make
such submission to SELLER in a timely manner so that SELLER has at least fourteen (14)
days to approve the submission and still leave time for BUYER to do the environmental
investigation within said time period. If requested in writing by SELLER, BUYER shall
submit all investigatory test results and reports obtained by BUYER to SELLER and/or its
consultants within one week of SELLER'S written request. SELLER shall be entitled to the
indemnity provisions of Section 16, to the extent provided therein, with respect to any
Hazardous Materials discovered at the Easement Premises or adjoining property of
SELLER as a result of BUYER's inspections hereunder.

Neither BUYER nor SELLER shall be liable to the other for consequential, special,
exemplary, punitive, indirect or incidental losses or damages, including loss of use, cost

of capital, loss of goodwill, lost revenues or loss of profit under this Option Agreement.

Leases, Licenses, Uses and Occupancies

SELLER will notify in writing alt known parties in possession of any known encroachments
shown on the plan attached hereto as Exhibit A or revealed by physical inspection prior to
Closing Date, and shall provide a copy of such notices to BUYER at the Closing Date.
SELLER shall have no obligation to cure any such encroachments.

13
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20.

21,

Pre-Approval and Pre-Closing Expenditures

BUYER agrees to accept all risk associated with expenditures it makes prior to approval
of the grant of the Easement by SELLER's Fiscal Management and Control Board and/or
General Manager and Closing Date.

Fiber Optic Strands

As additional consideration for SELLER'’s grant of the Easement, BUYER shall provide
SELLER with an indefeasible right to use ("IRU") two (2) dedicated fibers within the fiber
optic portion of the Facilities in support of transportation operations or as the SELLER may
see fit to utilize for any other purposes (the “MBTA Fibers”). Such IRU shall commence
upon the completion of installation of the Facilities within the Easement Premises and
continue throughout the term of the Easement. Such use of the MBTA Fibers shall be at
SELLER's sole risk and BUYER makes absolutely no representation or warranty of any
kind with respect to the MBTA Fibers or their suitability for any purpose, and SELLER will
accept the same in their then “AS-IS, WHERE-IS” condition. SELLER hereby releases
BUYER from and agrees to indemnify, defend (at the option of BUYER) and save BUYER
harmless from and against any and all damages, losses, costs, and expenses (including
reasonable attorneys' fees), causes of action, suits, claims, demands or judgments to the
extent arising from SELLER's use of the MBTA Fibers.

MEPA Compliance

Notwithstanding any provision of this Option Agreement to the contrary, MBTA shall have
no obligation to grant the Easement to BUYER unless and until a MEPA Permit (as defined
below) has been issued with respect to BUYER'’s proposed installation of the Facilities.
The term “MEPA Permit” shall mean, to the extent required by the Massachusetts
Environmental Policy Act (M.G.L. c. 30, §§ 61 et seq. and implementing regulations at
301 C.M.R. 11.00 et seq., as amended from time to time) in connection with construction
and operation of the Facilities, a certificate of the Secretary of the Massachusetts Office
of Energy and Environmental Affairs (“OEEA Secretary”) pursuant to 301 C.M.R. 11.06(7)
stating that no environmental impact report is required for the Facilities, if the same shall
be issued (a “No EIR Certificate”), and otherwise shall mean a certificate of the OEEA

14
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23.

24,

Secretary pursuant to 301 C.M.R. 11.08(8) stating that the final environmental impact
report with respect to the Facilities adequately and properly complies with MEPA {a “FEIR
Certificate”). For purposes of this Option Agreement, the No EIR Certificate or the FEIR
Certificate, as the case may be, shall not be deemed issued unless and until all applicable
appeal periods have expired without any appeal having been taken (or, if taken, such
appeal having been dismissed or settled with prejudice).

Construction of Option Agreement

The contracting parties agree that this is a Massachusetts contract and contains all the
terms and conditions of this transaction. It is mutually agreed that any oral representation
made by either party prior to the signing of this Option Agreement is null and void.

Notices

Any notice or other communication in connection with this Option Agreement shall be
deemed given when received or upon attempted delivery if delivery is not accepted. Such
notices shall be in writing and shall be deemed to have been properly given when delivered
by courier (or by an overnight mail service that electronically tracks deliveries to the correct
addressee), addressed, as described in Section 1 of this Option Agreement. In addition,
a duplicate notice from BUYER shall be sent in the same manner as the notice to SELLER
to SELLER'S representative, Massachusetts Realty Group, 20 Park Plaza, Suite 1120,
Boston, MA 02116, Attn: Assistant Counsel, and a duplicate notice from SELLER shall
be sent in the same manner as the notice to BUYER and to BUYER'S representative,
Eversource Energy Supervisor T & D Rights and Survey, 247 Station Drive SE 210
Westwood Massachusetts 02092. Either party may change the address(es) at which

notices are to be received by notice given as set forth above.

Authority of Signatory

If either party executes this Option Agreement by agent or representative, such agent or
representative hereby warrants and represents to the other party that he is authorized to
execute, acknowledge, and deliver this Option Agreement on behalf of such party and to

14
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26,

27.

28.

thereby bind such party to the same. This warranty shall survive the delivery of the
Easement.

Severability

If any term of this Option Agreement or the application thereof to any person or
circumstance shall, at any time, or to any extent be deemed invalid or unenforceable, the
remainder of this Option Agreement and the application of such term to persons or
circumstances other than those as to which it is held invalid or unenforceable shall not be
affected.

No Waiver

No delay or omission on the part of either party in exercising its rights under this Option
Agreement shall constitute a waiver of such right or any other right under this Option
Agreement. Also, no waiver of any such right on one occasion shall be construed as a

waiver of it on any other occasion.

Entire Agreement

This Option Agreement (including all documents referenced herein and all Exhibits hereto)
constitutes the entire agreement between the parties relating to the subject matter hereof,
supersedes all prior oral or written offers, negotiations, agreements, understandings, and
courses of dealing between the parties relating to the subject matter hereof and is subject
to no understandings, conditions, or representations other than those expressly stated
herein. This Option Agreement may only be madified or amended by a writing, which

states that it modifies or amends this Option Agreement, and which is signed by both
parties.

Successors and Assigns

This Option Agreement shall be binding upon and shall inure to the benefit of the parties
hereto and their respective successors and assigns.
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IN WITNESS WHEREQF, the said parties hereto set their hands and seals on the day
and year written below each party’s signature.

NSTAR ELECTRIC COMPANY MASSACHUSETTS BAY
D/B/A EVERSOURCE ENERGY TRANSPORTATION AUTHORITY

By: 72{5 7/K

Brian Shortsleeve
Chief Administrator and Acting General Manager

Date of Execution O/W Z Xé/'/7 Date of Execution: 5! 33! l 7

Approved as to Form:

o S

Laurea-B5- Armstrong
Deputy General Counsel, MassDOT and MBTA
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EXHIBIT A

Easement Premises
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EXHIBIT B

Map lllustrating Potential Exit Point Locations
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EXHIBIT C

Easement Form



Sudbury, Stowe, Marlborough and Hudson, MA

ELECTRIC TRANSMISSION LINE EASEMENT AGREEMENT
BETWEEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND
EVERSOURCE ENERGY

The MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, a body politic and
corporate, and a pelitical subdivision of the Commonwealth of Massachusetts established and
existing pursuant to Chapter 161A of the Massachusetts General Laws ("MBTA" or "Grantor"), with a
principal place of business at Ten Park Plaza, Boston, Massachusetts, 02116 for consideration of
the annual payments, covenants and agreements set forth herein, grants to NSTAR ELECTRIC
COMPANY d/b/a EVERSOURCE ENERGY, a Massachusetts Corporation and electric company
with a usual place of business at 247 Station Drive, Westwood, Massachusetts 02090, and its
successors and assigns ("Grantee") (each, a "Party” or collectively, “Parties”), a permanent, non-
exclusive (except as to Grantee’s Permitted Uses, defined herein) subsurface easement, within the
terms and conditions hereof, in certain land owned by MBTA in Sudbury, Stowe, Marlborough
and Hudson, Massachusetts, on the inactive Central Massachusetts Branch Right-of-Way (the
"Right-of-Way" or "ROW™"), consisting of approximately 8.63 miles of land, with an approximate
width of eighty-two and half (82.5) feet, and as more particularly shown on a plan of land (the
"Plan") recorded herewith entitled Eversource Transmission Line, dated , prepared
by , a reduced-size copy of which is attached as Exhibit A (the “Easement
Area”), for the purposes of laying, constructing, reconstructing, operating, maintaining, repairing,
replacing, rebuilding and upgrading and/or removing within the Easement Area, Grantee's
Improvements as defined herein; and with the further right to enter and go onto, over and across
the Right of Way to said Easement Area for the purpose of preparing the Easement Area for
construction, reconstruction, operation, maintenance, repairing, replacing, rebuilding, upgrading
and/or removing Grantee's Improvements, as defined herein, clearing trees, shrubs and other
vegetation, and by removing debris, obstructions, buildings, structures and encroachments, such
upgrading to be limited to adding additional lines and/or cables or as otherwise approved by
MBTA in accordance with the terms hereof, and such clearing and/or removal as so approved,
within said Easement Area, subject to the terms and conditions set forth herein (all of the foregoing
rights being hereinafter referred to as the "Easement™). For purposes of clarity, the Easement Area

is coextensive with the area of the ROW within the 8.63 mile segment of such ROW described
herein.

Grantor further grants to Grantee the limited right for construction laydown purposes to store
equipment and stockpile materials and relocate excavated soils and store such soils within the



ROW during initial construction of the Grantee’s Improvements, as defined herein, as reasonable
and necessary to exercise the rights set forth above. Such entry shall be subject to the terms and
conditions of this Easement Agreement (including, without limitation, Section 6 and Section 8
below).

To the extent any limited surface appurtenances are necessary within the Easement Area in
connection the Easement (e.g., manholes and hand holes), such appurtenances shall be permitted
provided the same are shown on a plan consented to in writing by MBTA.

"Grantee's Improvements" shall mean, and may include, some or all of the following, and any
other facilities hereafter approved by MBTA, for transmission and or distribution lines for
electricity including subsurface transmission lines, and conduit and cables for cable-related
communications equipment for the use of Grantee for transmission of related data appropriate for
the transmission and/or distribution of high voltage electricity and communications from Grantee’s
Sudbury Substation 342 to the Hudson Light and Power Substation directly related to Buyer’s
transmission and distribution of electricity for the Sudbury-Hudson Transmission Reliability
Project to address the reliability needs of the electric transmission system in the greater Boston
area (the “Project”) including any such cables and/or lines to be buried at depths as may be required
for constructability by MBTA or shown on any plan(s) consented to under the terms hereof and
with such permanent or temporary shoring of the trench for lateral support as may be required by
MBTA or shown on any such plan(s), including PVC duct banks for subsurface transmission and
or distribution lines and PVC conduit for cable-related communications equipment, and any related
facilities, including splicing manholes or hand holes, each such duct bank containing high or low
voltage direct current or alternating current cables with all related appurtenances (the “Permitted
Uses”).

For MBTA's title to the Easement Area, see:

This Easement shall be subject to all easements and restrictions of record on the date hereof.
Grantee shall indemnify, defend and hold MBTA harmless from and against claims, damages, and
other losses incurred by MBTA as a result of Grantee’s activities in the Easement Area or failure
to comply with the provisions of this Easement.

This Easement shall be held by Grantee and its successors and assigns as an easement in gross.

This Easement is non-exclusive, except as to the Permitted Uses and Grantor reserves all rights
not granted hereby in the Easement Area, including, but not limited to, the following:

A. MBTA reserves to itself all rights not explicitly granted herein;
B. MBTA reserves to itself the right to install, operate, repair and maintain transportation/rail

infrastructure within the Easement Area, provided that such rights will not unreasonably or
permanently interfere with Grantee’s enjoyment of the rights granted in this Easement;



C. Subject to the conditions set forth herein, MBTA reserves to itself the right to relocate all or

any portion of the Grantee’s Improvements to another location within the Easement Area at
any time after the expiration of twenty (20) years from the date hereof, if in MBTA’s opinion,
the Grantee Improvements unreasonably interfere with then present or future use of MBTA’s
ROW for the operation of its transportation system (and for no other purpose). Upon MBTA’s
written notice to Grantee to so relocate the Grantee Improvements, given after the expiration
of such twenty-year term, such relocation will become effective not less than five (5) years
from the date of such notice (so as to allow Grantee sufficient time to commence and complete
regulatory permitting proceedings to relocate Grantee’s Improvements and to complete the
construction of the relocated facilities in advance of any removal of the Grantee Improvements
from their current location within the Easement Area without disruption to Grantee’s operation
of Grantee’s Improvements for the transmission of high voltage electrical power). Any such
relocation of the Grantee’s Improvements to another portion of the Easement Area shall be at
Grantee’s sole cost and expense. Grantee shall enjoy all rights conveyed herein with respect to
the Grantee Improvements as so relocated within the Easement Area. In the event of such
relocation to another portion of the Easement Area, the parties shall execute and record an
amendment to this instrument to memorialize the relocation of the Grantee Improvements
within the existing Easement Area.

MBTA reserves to itself the right to issue licenses to and/or to grant easements to third parties
within the Easement Area, provided, however, that such future licenses or grants will not
unreasonably interfere with Grantee’s enjoyment of the rights granted in this Easement, except
that temporary interference with Grantee's access to the Easement Area shall be allowed during
periods of installation, maintenance and repair.

MBTA has previously granted licenses or easements to third parties in the Easement Area,
which represent additional exceptions to Grantee’s rights therein. Without limitation of the
rights reserved by Grantor herein, MBTA reserves the right for MBTA and such licensees and
easement holders to enter onto Easement Area for all purposes allowed under their licenses
and easements.

This Easement is granted pursuant to the following additional terms and conditions:

L.

Exclusive Use of Grantee Improvements Wherever Located. Grantor shail have no right,

power or authority to use, or to grant any rights to a third-party to use, Grantee’s Improvements,
whether the same are within or outside the Easement Area, all of which are and shall remain
exclusively Grantee’s property.

2.

Consideration.

A. Commencing on and continuing on an annual basis for
twenty (20} years thereafter, Grantee shall pay Grantor on the first day of each month
without notice or demand, setoff, reduction or recoupment, payments as follows (the
“Easement Payment”): The Easement Payment for the first Easement Payment Year, as
defined herein, is Four Hundred Twenty-Five Thousand Dollars ($425,000.00) reduced by
Grantee’s One Hundred Thousand Dollar credit related to the option agreement previously
executed by Grantor and Grantee, due in equal monthly payments of Twenty-Seven




3.

Thousand and Eighty—Three Dollars and 33/100 ($27,083.33). Thereafter, the annual
Easement Payment shall be Four Hundred Twenty-Five Thousand Dollars ($425,000.00)
due in equal monthly payments of Thirty Five Thousand Four Hundred Sixteen Thousand
Dollars and 67/100 (835,416.67). The annual Easement Payment shall increase annually
by one percent (1%) over the prior year's payment for a period of Twenty (20) years.

For purposes of this Easement, the first “Easement Payment Year” shall commence on
and end on the last day of the twelfth (12th) full calendar month
following the date hereof. Each successive Easement Year shall be comprised of
succeeding periods of twelve (12) calendar months commencing on the day following an
anniversary of the last day of the first Easement Year.

Grantee shall be required to pay the Easement Payment regardless of whether or not
Grantor sends Grantee an invoice in connection with any such Easement Payment. The
Easement Payment shall be made payable to MBTA and mailed to the following address
unless otherwise designated by MBTA:

MBTA
P.O. Box 845142
Boston, MA 02284 - 5142

B. Commencing on the date that Grantee completes installation of fiber optic cable
within any portion of the Easement Premises and continuing thereafter throughout the term
of this Easement, Grantee shall provide to Grantor, without charge or fee, an indefeasible
right to use ("IRU") two (2) dedicated fibers within the fiber optic cable in support of
transportation operations or as MBTA may see fit to utilize for any other purposes (the
“MBTA Fibers™). Such IRU shall be at Grantor’s sole risk and Grantee makes absolutely
no representation or warranty of any kind with respect to the MBTA Fibers or their
suitability for any purpose, and Grantor will accept the same in their then “AS-IS,
WHERE-IS” condition. Grantor hereby releases Grantee from and agrees to indemnify,
defend (at the option of Grantee) and save Grantee harmless from and against any and all
damages, losses, costs and expenses (including reasonable attorneys' fees), causes of

action, suits, claims, demands or judgments to the extent arising from Grantor’s use of the
MBTA Fibers.

Compliance: Special Conditions. By acceptance of this Easement, Grantee agrees and

covenants that it will comply with all of the terms and conditions set forth herein. Notwithstanding
any provision of this Easement Agreement to the contrary, Grantee’s use of the Easement Area
and ROW shall be subject to the following conditions:

A. In no event shall Grantee’s activities within the Easement Area or ROW (including,
without limitation, the installation, operation, maintenance, repair or replacement of
Grantee’s Improvements): (i) interfere with Grantor’s access to the ROW or (ii) adversely
impact any existing utility installations within the ROW.

B. Prior to commencing any excavation, Grantee must cause the Easement Area to be
staked in the field by a registered land surveyor and provide Grantor with the results of a



survey that depicts the natural features of the land, existing structures, fencing and utilities.
If Grantor determines from the survey that any utility relocation is necessary to
accommodate Grantee’s Improvements, and it is not practicable to relocate the Easement
Area to avoid such utility relocation, then Grantee shall cause such utility relocation at
Grantee’s sole cost and expense.

C. Grantee shall locate and install Grantee’s Improvements in a manner that is
consistent with use of the ROW as a multi-use path.

4. Maintenance and Repair. Grantee shall at its sole cost and expense (i) keep, maintain and
repair at all times all of Grantee’s Improvements within the Easement Area in lawful order,
condition and repair; and (ii) promptly make any and all repairs, replacements, alterations to
Grantee’s Improvements within the Easement Area whether ordinary or extraordinary, foreseen or
unforeseen, in accordance with the terms and conditions set forth herein. MBTA has no

responsibility to make any repairs, replacements, alterations to Grantee’s Improvements within the
Easement Area.

5. Subordinate to MBTA Operations. During all periods when MBTA is utilizing the ROW
for transportation related purposes, this Easement shall be subject and subordinate to the
requirements of MBTA to maintain public safety and to maintain and operate a transportation
system and to the requirement that Grantee’s exercise of rights in this grant of the Easement may
not obstruct, delay or prevent MBTA’s continuance or expansion of transportation service, Grantee
understands and agrees to exercise best efforts to prevent and, if occurring, immediately cease any
occupation, work, use or activity permitted hereunder that is inconsistent with the foregoing.
MBTA and its employees and contractors shall have twenty-four (24) hour uninterrupted access
to the surface of the Easement Area upon the condition that Grantor’s employees and contractors
or licensees shall not disturb or otherwise unreasonably interfere with Grantee’s Improvements
except with Grantee’s prior consent in each instance, which shall not unreasonably be withheld,
delayed or conditioned.

0. License for Entry; Work Plan and Access Plan.

A. Except for emergency situations governed below, for each proposed work project
by Grantee within the Easement Area during any period when the ROW is used by MBTA
for transportation related purposes and before Grantee commences any work within the
Easement Area, Grantee shall provide notice of said work project to MBTA.

B. Notwithstanding the foregoing, the consideration stated in this Easement includes
the license fee for any required standard MBTA License for Entry, as defined herein, and
the administrative fee for the initial construction and future maintenance of Grantee's
Improvements contemplated by this Easement.

C. For Grantee’s initial installation and construction of Grantee’s Improvements and
thereafter, for each proposed work project during any period when the ROW is used by the
MBTA for transportation purposes and before commencing any work within the Easement
Area, Grantee shall execute a MBTA standard form license for entry (“License for Entry”)



and submit a plan and detailed specifications (including the materials to be used) and the
equipment and proposed methods of performing the work, or any part thereof (the “Work
Plan”) to MBTA and such other information as may be reasonably required by MBTA.
Grantee shall not enter onto the Easement Area or the ROW for the commencement of
work until the Work Plan for said work project has been consented to in writing by MBTA.
The permitted work will be fully defined in the consented to Work Plan. Grantee shall also
provide MBTA with a detailed schedule of times when Grantee, its employees, contractors,
subcontractors, or agents would like to be on the ROW (the “Access Plan”). After
completion of a work project on, under, within or above the ROW or the Easement Area,
Grantee shall promptly return the Easement Area and the ROW to the same condition they
were in prior to each such work project, except that permitted Grantee’s Improvements
may remain in place. At the end of each day’s entry, the Easement Area and ROW must be
in a safe and operable condition. MBTA agrees that Grantee shall not need a License for
Entry to conduct routine or special inspections or to perform testing or routine minor
repairs in circumstances where (i) there will be no substantial work performed on Grantee’s
Improvements; and (ii) there will be no interference with MBTA’s transportation system
or uses.

D. During any period when the ROW is used by MBTA for transportation purposes,
unless entry is made pursuant to an Access Plan consented to by Grantor, Grantee agrees
to give, each time it desires entry, at least seven (7) days’ prior written notification to
Grantor(except in cases of emergency when notice shall be given by contacting Grantor’s
Maintenance Control Office (current phone number 617-222-5298 to gain access, and
otherwise) in accordance with written emergency procedures established
contemporaneously with the execution of this Easement, and updated from time to time,
among Grantor and Grantee) of its need to access the Easement Area and ROW. Grantee
understands that the more notice given to Grantor, the more likely it will be that Grantee
can gain access at the times requested. Grantee shall present to Grantor evidence of the
insurance coverage required herein before each entry that requires a License for Entry,
unless evidence of existing unexpired insurance coverage meeting all insurance
requirements is on file with Grantor.

E. Regarding all access by Grantee above, Grantor agrees as follows:

(1) No consents required, including those for all Work Plans, all Access Plans
and other access, shall be unreasonably withheld, delayed or conditioned; and

(ii) As to all requested access, whether under an Access Plan or otherwise,
Grantor will use good faith efforts to issue prompt responses and, with respect to

Emergency Work (referred to below), issue immediate responses.

Additional Personnel].

A. During any period when the ROW is used by MBTA for transportation purposes,
should MBTA deem that additional personnel beyond the flagman required for each
instance of access pursuant to Section 6, such as watchmen, communications or



signalization personnel, electric traction personnel, inspectors assigned to construction
crews, and/or other measures, including train re-routing, reasonably desirable or necessary
to protect its operations, property or employees or other persons within or near the ROW,
MBTA shall have the right to place such personnel of MBTA or to take such measures as
MBTA deems appropriate at the sole cost and expense of Grantee. Such costs and expenses
shall include the current wages and fringe benefits due and owing to such personnel in and
for the performance of such measures. In such cases, Grantee hereby covenants and agrees
to bear the full, reasonable cost and expense thereof and to reimburse MBTA within thirty
days (30) of receiving an itemized, written invoice for such reimbursement,
notwithstanding any dispute with respect to the reasonableness thereof, which shall not be
deemed waived by Grantee’s payment. MBTA’s failure to provide such personnel or take
such measures shall not relieve Grantee of any obligation or liability Grantee has otherwise
assumed, and shall not give rise to any liability to MBTA and its successors and assigns.
Upon being notified that such personnel or measures have been deemed necessary or
desirable by MBTA, Grantee shall not commence or continue the work permitted under
the Work Plan or otherwise, unless and until such required personnel or measures are in
place.

B. If Grantee shall deem any requirement for additional personnel or undertaking of
other measures by MBTA for the supervision of work by Grantee, as unreasonable, Grantee
shall nevertheless pay for such flagging, and the like, but may take exception thereto in
writing as an unreasonable requirement in each instance. Without waiving any rights as the
parties may have at law or in equity, the parties agree to review such exceptions at the times
of billings for such services and attempt to adjust them as appropriate.

. MBTA agrees that in determining the use of personnel and other safety measures
arising under this Easement Agreement, the costs of which will be bome by Grantee,
MBTA will employ for this Easement Agreement the same standard it uses for MBTA’s
own work.

8. Emergency Work. The parties acknowledge their paramount interest in safety and that
each activity in the ROW (i.e., high voltage electrical transmission) represents potentially
hazardous activity to life and property. Accordingly, Grantee agrees to actively maintain
procedures and training protocols to coordinate any response requiring access to the ROW and
Easement Area for Emergency Work, which procedures shall include notice to and cooperation
with MBTA. With respect to Emergency Work during any period when the ROW is used by
MBTA for transportation purposes, Grantee shall give notice to Grantor as quickly as possible of
Grantee’s need to access the Easement Area by contacting MBTA’s Office of Maintenance Control
at 617-222-5298 and arranging for the necessary emergency access to be granted by MBTA. Once
such access has been granted by Grantor, Grantee may immediately enter the ROW and Easement
Area for the sole purpose of performing Emergency Work. “Emergency Work” of Grantee will
be deemed to include such work as may be necessary, in the reasonable determination of Grantee,
to restore or prevent the interruption of service to Grantee’s electricity customers, or work
necessary to comply with urgent governmental requirements or to address health and safety issues,
all of the foregoing to the extent such work could not be performed on a non-emergency basis
without materially compromising public health or safety. Notwithstanding the absence of a written




license agreement in the case of Emergency Work, during any period when the ROW is used by
MBTA for transportation purposes, Grantee shall be liable to MBTA for all obligations of a
licensee under the License for Entry (as limited by the provisions of this Easement Agreement),
including but not limited to costs of flagmen and other safety personnel, shuttle buses and other
costs of maintaining a commuter service, indemnification against third-party claims, repairs to
MBTA facilities.

g,

Completion of Work.

A, During any period when the ROW is used by the MBTA for transportation
purposes, for each Work Plan or emergency access, upon completion of its work, Grantee
shall provide written notice of the date of project completion ("Notice of Project
Completion") to Grantor’s Railroad Operations Department. Grantee shall also provide
Grantor’s Railroad Operations Department with one reproducible so-called "as-built" copy
of each construction drawing marked to indicate all changes and deviations from the
original consented to Work Plan and indicating the final conditions of the ROW upon
completion of the work authorized pursuant to that Work Plan ("Record Drawings"). All
Record Drawings shall be received by Grantor subject to final inspection and acceptance,
which acceptance shall not be unreasonably withheld, delayed or conditioned. If MBTA
does not provide acceptance or specific written objections to the Record Drawings within
30 days after they are submitted by Grantee, Grantee shall send to MBTA, by certified or
registered mail, return receipt requested, a request for acceptance or written objections
within an additional thirty (30) days and a statement in a separate paragraph on the first
page referring to this section of this Easement and stating:

UNDER SECTION 9 OF THE EASEMENT BETWEEN MBTA AND
GRANTEE, FAILURE OF MBTA TO RESPOND WITHIN 30 DAYS WILL
BE DEEMED ACCEPTANCE BY MBTA OF THE RECORD DRAWINGS.

If no reply is received by Grantee with such period, Grantee shall send a second such 30-
day request and if no reply is then received, it shall be presumed that such Record
Drawings are accepted by MBTA. Each Notice of Project Completion and the Record
Drawings shall be delivered to:

MBTA Railroad Operations Department

32 Cobble Hill Road

Somerville, MA 02143

Attn: Director of Engineering and Maintenance

with a duplicate to:

Massachusetts Bay Transportation Authority
Capital Delivery Department

100 Summer Street, 12 Floor

Boston, MA 02110

Attn: Assistant General Manager



B. If the Record Drawings differ significantly from the Easement as described herein
or from the Easement Plan (or any amended Easement Plan), then a new easement plan
shall be prepared by Grantee and, after acceptance by Grantor, shall be recorded by
Grantee. Any easement plan prepared pursuant to this Easement Agreement shall be
certified by a land surveyor registered in the Commonwealth of Massachusetts and shall
be prepared in recordable form in conformance with the rules and regulations of the
Registry of Deeds and with any requirements of MBTA.

10.  Compliance with Laws. Grantee shall comply with, and shall cause all work authorized
hereunder to comply with, all applicable Federal, state, county, municipal and other governmental
statutes, laws, rules, orders, regulations, codes and ordinances. Grantee shall ensure at all times
that the installation, operation and maintenance of Grantee’s Improvements (including specifically
its electric transmission lines) comply with prudent electric utility industry construction and
engineering practices, including (except to the extent waived by Grantor in writing) Grantor's
Standard Specifications as of the time of any work commencement, a copy of which Standard
Specifications shall be made available to Grantee upon its request. Grantee shall also be
responsible for obtaining and maintaining any and all Federal, state, public utility commission,
local and/or other governmental authority permits and/or approvals necessary to carry out the
Permitted Uses. MBTA agrees reasonably to cooperate with the efforts of Grantee in obtaining
and complying with such permits and approvals.

11. Compliance with Easement and License for Entry.

A. Grantee will comply with all the requirements and restrictions contained herein and
any applicable License for Entry, and any related Work Plan and Access Plan. In the event
Grantee shall fail to comply with any term or condition herein or in any License for Entry,
Work Plan or Access Plan (an “Event of Default”), Grantee shall have thirty (30) days from
receipt of such notice to cure such Event of Default (except that in the case of an Event of
Default which cannot with due diligence be cured within such thirty day (30) period, then
so long as Grantee proceeds with due diligence to commence to cure the same within the
aforesaid thirty (30) day period and thereafter prosecutes the curing of such Event of
Default with due diligence to completion, the time of Grantee within which to cure the
same shall be extended for such period as may be reasonably necessary to complete the
same. Notwithstanding the preceding, if the Event of Default is one that threatens the safety
of the public or the ability of MBTA to operate the transportation system and/or conduct any
ofits daily business functions, then it shall be considered an emergency Event of Default and
if Grantee does not immediately commence and diligently prosecute a cure, MBTA may use
self-help at the expense of Grantee and Grantee shall be responsible for such expenses.

B. Grantee represents and warrants that, during any period when the ROW is used by
the MBTA for transportation purposes, any repair or replacement of any Grantee
Improvements located on or near the Easement Area affecting or threatening public safety
or the operation of a transportation system will receive priority commensurate with
Grantee’s other public service customers. Nothing in this Easement Agreement will
prevent MBTA from taking such actions as it deems necessary or appropriate with respect
to operating a transportation system, including but not limited to repairing and replacing
MBTA facilities and operating altemative transportation such as buses as a result of



interference caused by Grantee Improvements.

In the event MBTA (or its contractors) exercises any such rights stated in this Section 11.,
then Grantee shall pay to MBTA all of the costs of taking such actions and, in addition,
interest on such amount shall be paid at the annual rate of six (6%) percent over the prime
rate for investment-grade large corporate borrowers as reported on the day of MBTA’s or
its contractor’s billing of Grantee by the Wall Street Journal (the “Default Rate”); and such
interest shall accrue on a daily basis based on the balance due for the number of days after
Grantee receives such billing to the date MBTA or its contractors receives Grantee’s
payment thereof. Such payment shall be due within thirty (30) days after Grantee’s receipt
of an invoice including reasonable evidence of such costs, including third party bills, daily
logs, cash disbursements and the like.

In no event shall MBTA have the right to terminate this Easement as a result of an Event
of Default unless the Event of Default is caused by the nonpayment of any Easement
Payment, fees, costs or payments due pursuant to this Easement and/or any License for
Entry (“Nonpayment Event of Default”). Upon any Nonpayment Event of Default, MBTA
shall have the right to terminate this Easement upon ninety (90) days’ prior written notice
to Grantee in accordance with and in compliance with all applicable laws. Grantee shall
have the right to cure a Nonpayment Event of Default by tendering payment in full prior
to the expiration of the ninety (90) day Nonpayment Event of Default notice period.

12. Dig Safe. Grantee acknowledges that there may be surface and subsurface railroad and/or
third-party utilities on, under, over and adjacent to the ROW and agrees to exercise extreme caution
in performance of each Work Plan's permitted activities. Grantee shall comply with Massachusetts
General Laws, Chapter 82, Section 40 (said statute also known as the "Dig Safe" law) and the
regulations promulgated pursuant thereto, including, but not limited to, 220 CMR 99.00, et seq. or
any amendment thereof or superseding statute or regulations. If, in connection with a Work Plan’s
permitted activities, Grantor locates and marks railroad utilities in the railroad ROW and land
appurtenant thereto, Grantee shall be responsible for payment for such services which may include,
but not be limited to, locating and marking utilities, facilities and appurtenances thereto serving
the railroad and transit line(s) or used in connection with services or operations of Grantor. Any
damage to such utilities caused by Grantee, its employees or contractors engaged by Grantee shall
be the sole responsibility of Grantee. If Grantee does not immediately repair any utilities it has
damaged, Grantor, without being under any obligation to do so and without waiving Grantee 's
obligation hereunder, may repair any utilities damaged by Grantee immediately and without notice
in case of emergency. In the event Grantor exercises such right, Grantee shall pay to Grantor all
of Grantor's reasonable costs of performing such repairs, such payment to be made within thirty
(30) days after Grantee’s receipt of evidence of such costs, including third-party bills, daily logs,
cash disbursements and the like. Interest on the unpaid balance thereof shall accrue on a daily basis
on any unpaid amount will accrue at the Default Rate. Nothing in this Section 12 shall be
interpreted to mean that Grantee shall have the right to dig or otherwise disturb the soil on the
ROW except as otherwise provided herein. In addition, Grantor may exercise all available
remedies at law or in equity, except termination of this Easement, to achieve the purposes, or
enforce the provisions, of this Section 12.
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13,

Indemnification and Environmental Matters.

A. Subject to Section 24 below, Grantee shall protect, indemnify, defend (subject to
Section 15 below), and save Grantor harmless from and against any and all liabilities,
losses, damages, costs, expenses (including reasonable attorneys' fees), causes of action,
suits, claims, demands or judgments of any nature whatsoever including, without
limitation, damages to real estate or personal property or the illness, injury or death of a
person, and those related to any environmental condition or to oil and hazardous materials
as those terms are defined in Massachusetts General Laws Chapter 21E ("Chapter 21E")
and the regulations promulgated pursuant thereto, the Massachusetts Contingency Plan,
310 CMR 40.0000 et seq. (the "MCP"), (collectively, "Hazardous Materials"), that may be
imposed upon or incurred by or asserted against Grantor and which occur or arise as a
result (but only to the extent) of any of the following activities or occurrences irrespective
of whether they occurred before or after the effective date of this Easement, and except to
the extent that the “claim” arose because of the negligence or willful misconduct of
Grantor or their respective employees, contractors, lessees, grantees or licensees:

(1) the use and enjoyment of the Easement by Grantee, presence of Grantee’s
Improvements on the Easement Area, and all activities of Grantee or its respective
employees and contractors within the Easement Area and ROW:; or

(ii) the presence or discovery of any environmental condition, including
Hazardous Materials on the Easement Area or the ROW (or other property of Grantor
adjacent to the ROW), which presence or discovery is a result of the activities of
Grantee or its employees or confractors, provided that Grantee’s obligations with
respect to Hazardous Materials not introduced, placed or released by Grantee or its
employees or contractors shall be limited to compliance with the Utility Related
Abatement Measures (“URAM?”) set forth in 310 CMR § 40.0460 et seq., as the same
may be amended from time to time but only if Grantor is not required to take any
response actions or incur any costs or expenses with respect to such Hazardous
Materials (Grantor agreeing to use commercially reasonable efforts to limit its
obligations to take such response actions or incur such costs or expenses); and
provided, further, that (x) Grantee’s obligations with respect to Hazardous Materials (i)
within the ROW shall be limited to those response actions required under Applicable
Laws for the use of the ROW as a railroad right of way, or (ii) within Grantor’s property
adjacent to the ROW shall be limited to those response actions required under
Applicable Laws for the use of such adjacent property for its then current uses, and (y)
Grantee’s maximum liability for contamination discovered (but not caused) by Grantee
shall be Two Millions Dollars ($2,000,000.00) per release tracking number assigned
by the Massachusetts Department of Environmental Protection, and Four Million
Dollars ($4,000,000.00) in the aggregate; or

(iii) the placement or accidental release of any Hazardous Materials on, in, at,
under, over, through or associated with the ROW or Easement Area (or other property
of Grantor adjacent to the ROW) by Grantee or its employees, agents, contractors or
subcontractors; or
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@iv) any failure of Grantee or its employees, agents, contractors or
subcontractors to perform or comply with any of the terms hereof, or any contracts,
agreements or restrictions, statutes, laws, ordinances or regulations affecting the
allowed activities or any part thereof.

Grantee’s covenant to indemnify and defend and save Grantor from claims related to the causes
set forth in the four imumediately preceding subsections above includes indemnification and
defense of Grantor from claims arising from the presence of Hazardous Material on, in, at, over,
under, from, through or associated with the Easement Area and/or ROW and for any Hazardous
Materials on abutting property not owned by Grantor caused by migration of such Hazardous
Materials from the Easement Area and/or ROW, in all cases to the extent attributable to actions of
Grantee, its employees or contractors, as aforesaid, and includes, without limitation, third-party
claims for property damages and decreases in land values. Further, such indemnification includes
the obligation of Grantee to perform any required response action related to the Easement Area
and/or ROW required by a governmental authority at Grantee’s sole cost and expense and in
accordance with Chapter 21E, the MCP, and any other Applicable Laws. For the purpose of this
Easement, the term "Applicable Laws" with regard to environmental laws, means, without
limitation, all state and/or Federal laws, statutes, codes, acts, ordinances, orders, judgments,
decrees, injunctions, rules, regulations, permits, licenses, authorizations, directions and
requirements of all governmental agencies, and offices, relating in any way to the control and/or
abatement of environmental pollution and environmental hazards that now or at any time hereafter
may be applicable. With this meaning of Applicable Laws, Grantee may, to the maximum extent
permitted by law, limit response actions, if such actions are necessary, to those required under the
URAM regulations, or take other actions as permitted by law, but only if Grantor is not required
to take any response actions or incur any costs or expenses with respect to Hazardous Materials
discovered (but not caused by) Grantee. Furthermore, (x) Grantee may limit response actions, if
such actions are necessary, (i) within the ROW, to those response actions required under
Applicable Laws for the use of the ROW as a railroad right of way, or (ii) within Grantor’s property
adjacent to the ROW, to those response actions required under Applicable Laws for the use of such
adjacent property for its then current uses, and (y) Grantee’s maximum liability for contamination
discovered (but not caused) by Grantee shall be $2 million per release tracking number assigned
by the Massachusetts Department of Environmental Protection, and $4 million in the aggregate.

Any and all issues relating to Chapter 21E, the MCP, Hazardous Materials and/or any response
actions pursuant to this Section must be coordinated directly with the MBTA’s Site Remediation
Specialist, Debra Darby, or her successor. Ms. Darby can be reached at 617-222-3169. Any and
all submittals that are required pursuant to this Section must be sent to Ms. Darby’s attention at 10
Park Plaza, Room 6720, Boston, MA 02116.

14, “AsIs” Condition of Fasernent Area. Grantee has determined that the Easement Area and
surrounding ROW are suitable for the uses Grantee contemplates, and accepts the Easement Area
in its current as is condition. Grantee assumes all the risk of entry onto and use of the Easement
Area and the ROW. Grantee hereby releases Grantor from any responsibility for Grantee’s losses
or damages related to the condition of the Easement Area and the ROW (including, but not limited
to the presence of pre-existing Hazardous Materials), and Grantee covenants and agrees that it will
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not assert or bring, nor cause any third-party to assert or bring, any claim, demand, lawsuit or cause
of action (whether by way of original claim, cross claim, counterclaim, contribution claim,
indemnification claim, third-party claim, or any other claim) against Grantor or any MBTA
contractors, including, without limitation, claims for response actions, response costs, assessments,
containment, removal and remedial costs, governmental oversight charges, including any overhead
or response action costs incurred or assessed by the Massachusetts Department of Environmental
Protection, fines or penalties, permit and annual compliance fees, reasonable attorneys’ and other
professionals’ expenses and fees, natural resource damages, property damages, including
diminution in property value claims, and personal injury damages and damages related to a
person’s death relating to, or arising from, the condition of the Easement Area or the ROW and
which occur or arise from (i) Grantee’s use and enjoyment of the Easement Area or the ROW, and
all activities of Grantee or its respective employees or contractors or (ii) the presence or discovery
of any environmental conditions, including Hazardous Materials on the Easement Area or the
ROW (or other property of Grantor adjacent to the ROW), which presence or discovery is the
result of the activities of Grantee or its employees or contractors; or (iii) the accidental release of
any Hazardous Materials on, in, under, over, through or associated with the ROW or Easement
Area (or other property of Grantor adjacent to the ROW) by Grantee or its employees or contractors
, or related to the noise, odor, vibrations, particles, pollution, fumes, compaction and
electromagnetic fields (collectively “Negative Impacts”) that occur as a result of Grantor’s present
and future operation of its transportation system on the ROW. Grantee shall obtain a written release
of liability similar to the one in this Section 14 and in the next Section 15 in favor of the Grantor
from each of Grantee’s consultants and contractors before they enter onto the ROW or the
Easement Area.

15.  Indemnification of Claims. Subject to Section 24 below, Grantee shall indemnify, defend
(at the option of Grantor) and save Grantor harmless from and against any and all damages, losses,
costs, and expenses (including reasonable attorneys' fees), causes of action, suits, claims, demands
or judgments related to the injury, illness or death of any employee of Grantee, to the extent arising
from the acts or omissions of Grantee, except to the extent the “claim” arose because of the
negligence or willful misconduct of Grantor or their respective employees, contractors, lessees,
grantees or licensees. It shall not be negligence for Grantor to allow Grantee and third parties
access to the ROW or the Easement Area.

A. Grantee shall be notified, in writing, by Grantor within a reasonable time from
Grantor’s receipt of the assertion of any claim against Grantor that Grantee has agreed to
indemnify above (the “Indemnified Claim”).

B. If Grantor decides to itself conduct the defense of an Indemnified Claim against it
or to conduct any other response to an Indemnified Claim itself, Grantee shall reimburse
Grantor for all reasonable costs and expenses (including, without limitation, reasonable
attorneys’ fees) incurred by Grantor in connection with Grantor’s defense of the
Indemnified Claim against it and/or the conduct of all response actions, including, without
limitation, those required by Chapter 21E and the MCP.

C. If Grantor decides to have Grantee defend the Indemnified Claim or handle the
response action, Grantor shall notify Grantee of that decision in writing and Grantee shall
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bear the entire cost of defending the Indemnified Claim and shall have sole control of the
defense of any Indemnified Claim and all negotiations for its settlement or compromise
provided that Grantor is fully indemnified by Grantee and provided further that the
settlement or compromise shall not include the admission of guilt (or comparable plea),
wrongdoing or negligence or the permitting or imposition of civil or criminal penalties or
indictments, or the entering of consent decrees or orders of any kind by Grantee on behalf
of Grantor or any other action that would materially prejudice the rights of Grantor without
Grantor’s express written approval. Grantor shall cooperate with Grantee in the defense of
any Indemnified Claim.

16.  Non-Exclusive. MBTA reserves to itself all rights not explicitly granted herein. The term
“Non-Exclusive,” as used herein, shall mean that Grantee does not have exclusive rights in, within,
over, under or through the Easement Area, except with respect to Grantee’s Permitted Uses of
Grantee’s Improvements provided herein. In particular, and not in limitation of the foregoing,
MBTA may have previously granted licenses or easements to third parties for utility and/or
communication installations and MBTA reserves the right for MBTA, and such licensees and
easement holders, to enter onto the Easement Area to maintain, repair, replace, relocate and/or
remove said utility and/or communication installations. In addition, MBTA reserves the right to
continue to license to and/or to grant easements to third parties within the Easement Area (whether
surface, subsurface or aerial) for uses and purposes other than the Permitted Uses of Grantee’s
Improvements granted to Grantee herein, so long as such grants do not unreasonably interfere with
Grantee’s use and enjoyment of the rights granted in the Easement Agreement; except that during
periods of installation and repair, MBTA shall require such licensees/easement holders to
minimize their impact on Grantee's access to the Easement Area, and to return the Easement Area
to substantially the condition it was previously in as quickly as possible. However, nothing
contained herein shall limit the right of MBTA to grant licenses, leases and/or easements to utility
companies or related companies for the sole purpose of crossing over the ROW for any necessary
or required utility connections, provided that such grants do not interfere with Grantee’s access to
Grantee’s Improvements and/or the safe and compliant operation of Grantee’s Improvements.
Grantee shall be provided with plans of any proposed grants of rights by MBTA in the Easement
Area, and shall have the right within ninety (90) days after receipt of such plans to request design
adjustment to minimize impact to Grantee’s access and Improvements. MBTA shall not be liable
for delays, obstructions, or like occurrences affecting Grantee, arising out of the use of the
Easement Area by MBTA or by others so authorized by MBTA. Grantee shall take such steps as
may be necessary to prevent unreasonable interference caused by the work and rights of Grantee
authorized hereunder to any other utility or communication systems currently located in, on, under
or above the Easement Area and any such interference shall be corrected promptly, and at the sole
cost and expense of Grantee.

17.  Compliance with Railroad Operations Directorate. Grantee shall ensure at all times that the
installation, operation, maintenance, repair, replacement, relocation and removal of Grantee’s
Improvements comply with sound construction and engineering practices; with the engineering
and safety rules and regulations imposed by any governmental authority having Jjurisdiction over
Grantee or MBTA; with appropriate standards of recognized industry and professional
associations, including but not limited to, applicable building codes; and with MBTA’s standards
for engineering and safety referenced in MBTA Railroad Operations Directorate as it may be
updated from time to time. However, it is specifically acknowledges that as a part of the
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consideration for this Easement that MBTA is waiving the following standards stated in the
Massachusetts Bay Transportation Authority Railroad Operations Directorate dated August 2014
as follows: I Guidelines And Procedures For Construction On MBTA Railroad Property, Section
9.01 C2; I Maintenance And Protection Of Railroad Traffic, Sections 2.10 and 2.11; IV Pipeline
Occupancy Specifications, and V Specifications For Wire Conduit And Cable Occupations,
Sections 3.02 E 1, 4.01 B, and 5.01 including plates II, {II IV and V1.

18.  No Liens. Grantee shall not encumber or voluntarily cause a lien to be placed upon the
Easement Area or ROW, and shall take all steps necessary to immediately remove any
involuntarily imposed encumbrances or liens relating to debts or claims against Grantee at its sole
cost and expense. Grantee may, however, upon written notice to Grantor, but without requiring
Grantor’s consent or approval, mortgage, collaterally assign or otherwise encumber and grant
security interests (collectively, a “security interest”) in all or any part of Grantee’s interest in the
Easement and Grantee’s Improvements (collectively, the “Grantee Property”) to an institutional
lender or group of lenders or agent on their behalf. The various security interests in all or a part of
the Grantee Property are collectively referred to as a “Grantee Mortgage” and the holder of such
security interest a “Grantee Mortgagee”. Any Grantee Mortgagee shall use the Grantee Property
solely for the purposes permitted under this Easement. Whenever Grantee has granted a security
interest in this Easement, it will so notify Grantor within thirty (30) calendar days; provided that
failure to give such notice shall not constitute a default under this Easement Agreement, but rather
shall only have the effect of not binding Grantor to provide such Grantee Mortgagee with notice
until Grantee provides notice including the Grantee Mortgagee’s address.

19, Mortgagee Protection Provisions.

A Opportunity to Cure. Grantor shall use reasonable effort to give written notice of
an Event of Default to each Grantee Mortgagee of whom it shall have received written
notice at the same time it delivers notice of default to Grantee, specifying in detail the
alleged event of default and the required remedy. Each Grantee Mortgagee or its designee
shall have the right, but not the obligation, to cure any default as Grantee, and/or the right,
but not the obligation, to remove any Grantee’s Improvements or other property owned by
Grantee or such Grantee Mortgagee located on or within the Easement Area to the same
extent as Grantee. Failure by Grantor to give a Grantee Mortgagee notice of default shall
not diminish Grantor’s rights against Grantee.

B. Grantee Mortgagee Liability. Any Grantee Mortgagee whose interest in Grantee
Property is held solely for security purposes, shall have no obligation or liability under this
Easement unless and until Grantee Mortgagee succeeds to absolute title to Grantee
Property and the rights of Grantee under this Easement. A Grantee Mortgagee shall be
liable to perform obligations under this Easement only for and during the period it directly
holds such absolute title.

C. Grantee Mortgagee’s Right to Enforce Mortgage and Assign. Each Grantee
Mortgagee shall have the right, in its sole discretion: (i) to assign its Grantee Mortgage;
(i) to enforce its lien and acquire title to all or any portion of Grantee Property by any
lawful means; (iii) to take possession of and operate all or any portion of Grantee Property
and to perform all obligations to be performed by Grantee under this Easement, or to cause
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a receiver to be appointed to do so; and (iv) to acquire all or any portion of Grantee Property
by foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer
all or any portion of Grantee rights under this Easement to a third party. Grantee Mortgagee
shall have the absolute right, but not the obligation, to substitute itself for Grantee and
perform the duties of Grantee hereunder for purposes of curing a default under this
Easement. Grantor expressly consents to such substitution, agrees to accept such
performance, and authorizes Grantee Mortgage (or its employees, agents, representatives
or contractors to enter upon the ROW to complete such performance with all of the rights
and privileges of Grantee hereunder.

D. Estoppel Certificates. Upon request from time to time, Grantor shall execute and
deliver to Grantee or a Grantee Mortgagee a commercially reasonable certificate certifying
as to the truthfulness of matters concerning this Easement (including the absence or
existence of Events of Default), acknowledging the rights of a Grantee Mortgagee with
respect to Grantee Property and addressing such other matters as Grantee or a Grantee
Mortgagee may reasonably request.

20.  Abandonment of Easement. Within two (2) years after the date that Grantee permanently
ceases to use the Easement Area or ROW, in Grantor’s sole determination, Grantee shall, at its
sole cost and expense, remove Grantee’s Improvement’s, including Grantor’s conductor and shall
abandon in place Grantee’s conduit or conduits, and insofar as practicable restore the Easement
Area to the condition it was in prior to Grantee’s activities in the Easement Area. Any Grantee’s
Improvements not so removed shall, at the option of Grantor, either become the property of
Grantor or be removed by Grantor and disposed of without any liability to Grantor for such
removal and disposition and the Easement shall terminate and be of no further force and effect
except for Sections 13, 14 and 15 herein which shall survive termination of this Easement,

21.  Civil Rights and Equal Opportunity. With reSpéct to the exercise of all rights and
privileges herein granted, and to the extent not in conflict with Grantee’s then-existing legal
obligations or unless it is otherwise exempt from compliance:

A. Grantee shall undertake affirmative action as required by Federal and state laws,
rules and regulations pertinent to Civil Rights and Equal Opportunity. Grantee agrees that
it shall comply with any and all required affirmative action plans submitted pursuant to the
directives of any Federal agency and in accordance with applicable Federal Law and
applicable state laws, rules and regulations to the extent not in conflict with Grantee’s then-
existing legal obligations.

B. Grantee shall not discriminate against any person, employee or applicant for
employment because of race, color, creed, national origin, age, sex, sexual orientation,
disability or military veteran status in its activities on the Easement Area, including without
limitation, the hiring and discharging of employees, the provision or use of services and
the selection of suppliers, contractors, or subcontractors.

C. Grantee shall use reasonable efforts to contact, encourage and utilize minority and
female business enterprises in the procurement of materials and services related to the
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Easement Area.

22.  Payment of Taxes.

A. Grantee shall be solely responsible for the payment of any taxes, levies, betterments
or assessments, fees or charges, whether in existence on the date hereof or becoming due
during the time during which the Easement continues to exist, which may be assessed
against Grantee or Grantor which are directly attributable to Grantee’s Improvements on,
or Grantee’s use of, the Easement Area, or any other personal property or fixtures of
Grantee located thereon (collectively referred to as "Taxes"). Grantee shall pay all Taxes
directly to the taxing authority before delinquency and before any fine, interest or penalty
shall become due or be imposed by operation of law for its nonpayment.

B. Grantee may contest in good faith for its own account and at its own expense, the
validity or amount of any Taxes, provided Grantee shall indemnify Grantor against any
resulting loss, cost and expense. Grantee shall not permit a lien or encumbrance to be
placed on the Easement Area by reason of its failure to pay any Taxes and, if any such lien
or encumbrance shall be imposed, shall cause the same to be released or bonded off
promptly after notice thereof to MBTA.

23. Insurance.

A. Grantee and its consultants and contractors shall at all times maintain the following
insurance and shall provide MBTA with a certificate or certificates of insurance and shall,
until termination of both Grantee operations on the Easement Area and this Easement,
renew and replace any expired certificate, evidencing the insurance of the activities
permitted hereunder, with companies that comply with the requirements stated below, in
which MBTA and others hereinafter specified are additional insureds as their interests may
appear and which provide minimum liability coverage as follows:

(1) Commercial General Liability Insurance

Commercial general lability insurance insuring Grantee, and all activities of
Grantee permitted pursuant to this Easement Agreement, as well as Grantee’s
indemnification obligations contained herein to the extent legally allowable, with
minimum liability coverage for personal injury, bodily injury and property damage
with limits not less than One Million Dollars ($1,000,000.00) per occurrence and
Three Million Dollars (§3,000,000.00) in the aggregate, and excess umbrella
coverage with limits of not less than Ten Million Dollars ($10,000,000.00) must
also be provided. Such insurance shall be written on an occurrence basis. These
policies shall name MBTA as an additional insured.

(ii) Workers Compensation Insurance
Workers compensation insurance insuring all persons employed by Grantee in
connection with any work done on or about the Easement Area or the ROW with
respect to which claims for death or bodily injury could be asserted against MBTA
with limits of liability of not less than those required by Massachusetts General
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Laws, Chapter 152, as amended. The policy shall contain a clause waiving the right
of subrogation in favor of MBTA. Each of Grantee’s subcontractors and
consultants performing work on or about the Easement Area shall have similar
policies covering their employees.

(1if) Autompobile Liability Insurance
Automobile liability insurance, and if necessary, commercial excess liability
insurance, with limits of not less than One Million Dollars ($1,000,000.00) each
accident covering all owned, non-owned, hired, rented or leased vehicles of Grantee
and its subcontractors and consultants that are used in the activities permitted
hereunder. Each of Grantee’s subcontractors and consultants performing work on
or about the Easement Area shall have similar policies covering their vehicles.

B. The required insurance coverages hereinbefore shall be kept in full force and effect
at all times, shall be primary and non-contributory to any insurance or self-insurance
maintained by MBTA, and shall require that MBTA be given at least thirty (30) days’
advance written notice in the event of any cancellation or non-renewal in coverage. Grantee
may self-insure for any or all of its obligations under this Section. MBTA shall be named
as an additional insured under the Commercial General Liability, Automobile Liability and
Excess Policies. The Workers” Compensation and Employers’ Liability Insurance Policies
shall include a waiver of subrogation in favor of MBTA, which precludes these insurers
from being able to make any subrogation claims against MBTA. All such required
insurance (except for Automobile Liability Insurance) shall not contain any exclusions for
acts of terrorism, and shall fully cover any acts of terrorism, irrespective of whether such
acts of terrorism are caused by domestic or foreign terrorists, and irrespective of whether
such acts of terrorism are certified or non-certified by the Secretary of the Treasury, in
concurrence with the Secretary of Homeland Security, to be an act of terrorism pursuant to
the federal Terrorism Risk Insurance Act of 2002, as amended. All such insurance as is
required of Grantee, or evidence of insurance with similar coverage, shall also be provided
by or on behalf of all subcontractors to cover their operations performed on the Easement
Area or with respect to the rights granted Grantee in this Easement Agreement. Grantee
shall provide either a copy of the policy then in force providing such coverage or a
certificate of its insurance carrier evidencing such coverage not later than two weeks prior
to the expiration or early termination of the policy or certificate then on file with MBTA.
Grantee shall be held responsible for any modifications, deviations or omissions in the
compliance with these requirements by any contractor or subcontractor of Grantee.

The foregoing limits may be adjusted, and additional or modified coverage required, by MBTA
from time to time as it reasonably determines and applies generally to all similar easements.

Liability: Damages. The obligations of Grantee under this Easement are not intended to be

and shall not be personally binding on, nor shall any resort be had to the personal assets of, any of
its directors, officers, partners, beneficiaries, members, stockholders, employees, or agents.
Neither Grantee nor MBTA shall be responsible for special, punitive, exemplary, incidental,
consequential or indirect damages or loss of revenue, income or profits, diminution of value,
whether based on contract, tort, strict liability or other law or otherwise. No parent, subsidiary,
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affiliate or employee of MBTA or Grantee shall have any liability under this Easement Agreement.

25. Notice. Notices required to be delivered hereunder shall be in writing and either (a) shall be
delivered in hand or by recognized overnight courier services with signed receipt, or shall (b) be
mailed by certified or registered mail, return receipt requested, postage prepaid, to the party
entitled to receive such notice at the address(es) stipulated below, until such party notifies the other
party of a change of address in like manner. Notices shall be deemed given on the date of the
delivery or completed transmission, as aforesaid.

IF TO GRANTOR:

Massachusetts Bay Transportation Authority
Real Estate Departiment

Ten Park Plaza, Room 5720

Boston, MA 02116

Attn:  Chief of Real Estate

and

Massachusetts Bay Transportation Authority
Railroad Operations Department

32 Cobble Hill Road

Somerville, MA 02143

Attn: Director of Engineering and Maintenance

WITH A COPY TO:

Massachusetts Realty Group
20 Park Plaza, Suite 1120
Boston, MA 02116

Attn: Tenant Management

IF TO GRANTEE:

NSTAR Electric Company

d/b/a Eversource Energy

247 Station Drive SE 210

Westwood, MA 02090

Attn: Supervisor T&D Rights and Survey

26. Force Majeure. The time period for the completion of all obligations of each party hereto
shall be extended for such additional periods as may be required due to a "Force Majeure Event"
defined as materials unavailability or shortages, war, civil commotion, embargoes, casualties, acts
of God, or any other similar events which are beyond the control of the party obligated to perform.
If a Force Majeure Event occurs, the party obligated to perform shall notify the other party hereto
promptly with an identification of the Force Majeure Event; and after the Force Majeure Event has
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ended, the party obligated to perform shall notify the other party promptly of such circumstances
and then promptly complete the obligation with all due diligence.

27. Counterparts. This instrument, executed in multiple counterparts, is to be construed as a
Massachusetts contract and grant, is to take effect as a sealed instrument, sets forth the entire
agreement between the parties on its subject matter and may be cancelled, modified or amended
only by a written instrument in recordable form executed on behalf of both Grantor and Grantee
by duly authorized signatories. This Easement Agreement, and any amendment thereto, shall be
recorded and/or registered by Grantee at its sole cost and expense at the Middlesex (South) County
Registry of Deeds or Middlesex (South) County Land Registration Offices of the Land Court, as
applicable, promptly after it is executed by the parties.

28. Run with the Land. The obligations and benefits created pursuant to this instrument shall run
with and bind the land described herein, and bind and inure to the benefit of the respective parties,
and their successors and assigns.

29. MBTA Decision. The parties agree that in each instance where a decision, consent, approval,
requirement, determination, condition, or the like (collectively, the “MBTA Decision”) is called
for or contemplated in this Easement, the MBTA Decision will be in the sole discretion of MBTA
as to matters identified by MBTA as affecting railroad and transportation safety; and in all other
matters the MBTA Decision will be in the reasonable discretion of MBTA applying the same
criteria as MBTA then-currently applies to other, similar utility easements. Grantee may rely only
on MBTA Decisions in writing; no MBTA Decision may be deemed or inferred by silence or the
passage of time. The parties agree that electronically transmitted communications from MBTA to
Grantee shall be considered written decisions, consents or approvals if the context of the
transmission so indicates.

30. Conflicts. In the event of a conflict between the provisions of this Easement Agreement
regarding indemnification or insurance, and any License for Entry executed by the parties
hereunder, the provisions of the Easement Agreement shall apply.

31. Exemption from Excise Tax on Deeds. Pursuant to Massachusetts General Laws, Chapter
64D, Section 1, the recording of this instrument is not subject to any excise tax on deeds.

[Signatures on next page]
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Executed as a sealed instrument on this day of O

MASSACHUSETTS BAY TRANSPORTATION
AUTHORITY

By:

General Manager

Approved as to Form:

By:

Deputy General Counsel, MassDOT and MBTA

COMMONWEALTH OF MASSACHUSETTS )

) ss.
COUNTY OF SUFFOLK )

Before me, the wundersigned notary public, personally appeared the above
named , the General Manager of Massachusetts Bay
Transportation Authority, whose name is signed on the preceding document, and such person
acknowledged to me that he signed such document voluntarily for its stated purpose. The identity
of such person was proved to me through satisfactory evidence of identification, which was [_]
photographic identification with signature issued by a federal or state governmental agency, [_]
oath or affirmation of a credible witness, or [_] personal knowledge of the undersigned.

Notary Public
My Commission Expires:

[Additional signatures on next page]
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NSTAR ELECTRIC COMPANY D/B/A
EVERSOURCE ENERGY

By:
Vice President

STATE OF )
) ss.
COUNTY OF ) , 201

Before me, the undersigned notary public, personally appeared the above named
, the Vice President of Eversource Energy, whose name is signed on the
preceding document, and such person acknowledged to me that he signed such document
voluntarily for its stated purpose. The identity of such person was proved to me through
satisfactory evidence of identification, which was [ ] photographic identification with signature

issued by a federal or state governmental agency, [_] oath or affirmation of a credible witness, or
[ ] personal knowledge of the undersigned.

Notary Public
My Commission Expires:

22



Exhibit A
Easement Plan

[See Attached]
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Exhibit B
Form of License of Entry

[See Attached]
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EXHIBIT D

MBTA Leases and Licenses



Exhibit D

MBTA Agreements: Central Mass Branch

1}. Town of Sudbury (Location unknown but likely runs along proposed route selection).
Licensor: MBTA

Occupant: Town of Sudbury

Date: 8/1/1999. TAW

Locatien: Central Mass Branch ROW in Sudbury

Type: Use and Occupancy Agreement for purposes of rehabilitating and maintaining the utility structure thereon
Fees: No fee

2). Sudbury Lumber Company _ {Sudbury Lumber occupies area along the Mass Central Branch in Sudbury along proposed route selections).
Licensor: MBTA

Occupant: Sudbury Lumber Company, Inc.

Date: 11/1/2000

Location: Union Ave and Station Road in Sudbury along the Central Mass Branch ROW

Type: Use and Occupancy Agreement for the purpose of non-revenue parking of vehicles and storage of equipment
Fees: Pay $2,666 annually

3). £.H. Perkins Construction Co, (E.H Perkins occupies area along the Mass Central Branch in Hudson along proposed route selections),
Licensor: MBTA

Occupant: E.H. Perkins Construction Inc.

Date: 2/1/200%

Location: 560 Main Street in Hudson along the Central Mass Branch ROW

Type: Use and Qceupancy Agreement for the purpose of maintaining a private at-grade crossing

Fees: Pay 55,144 annually

4}, Douglas P Webb License {Portions of 27 Union Ave are cccupied by AAA Limousine Co. which is likely the successor to Webb and is included in 2 proposed route
selection).
Licensor: MBTA

Licensee: Douglas P. Webhb Revoc. Trust
Date: 12/1/1975, TAW
Location: 27 Union Ave in Sudbury along the Central Mass Branch ROW

Type: for land and smalt building {currently being subleased for use of a limousine operation)
Fees: $5,000 annually

5. Sale to Town of Hudson (Locatipn of agreement likely includes area around the Sudbury substation which is included in all proposed route selections).
Grantor: MBTA

Grantee: Town of Hudson
Date of Instrument: 7/18/2002
Location: over MBTA property in Sudbury, Wayland, Weston, Waltham

Type: perpetual rights and easements for electricity transmission lines

6). Town of Hudsen £asement (Location of agreement unknown).

Grantor: Towa of Hudsan

Grantee: MBTA

Date of Instrument: 7/16/2007

Location: Various locations in Hudson, MA

Type: to cure encroachments
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Exhibit E - Schedule of Easement Payments

Annual Increase

Yea Eversou
Year 1 $425,000
Year 2 $429,250
Year 3 $433,543
Year 4 $437,878
Year 5 5442,257
Year 6 $446,679
Year7 $451,146
Year 8 $455,658
Year 9 $460,214
Year 10 $5464,816
Year 11 $469,464
Year 12 S474,159
Year 13 $478,901
Year 14 $483,690
Year 15 $488,527
Year 16 $493,412
Year 17 $498,346
Year 18 $503,329
Year 19 $508,363
Year 20 $513,446

$9,358,077



NSTAR ELECTRIC COMPANY
DBA EVERSOURCE ENERGY

ASSISTSANT SECRETARY AND ASSISTANT CLERK’S CERTIFICATE

L, the undersigned, HEREBY CERTIFY that at a meeting of the Board of Directors of
NSTAR ELECTRIC COMPANY DBA EVERSOURCE ENERGY (the “Company”), duly called
and held on October 11, 2016, at which meeting the entite Board was present and acting throughout,
the following resolutions were duly adopted:

RESOLVED, that each of the Chief Executive Officer, the President and Chief Operating
Officer, the Executive Vice President and General Counsel and the Vice President-Supply Chain,
Environmental Affairs and Property Management of the Company (“Authorized Officers™), acting singly,
is hereby authorized to execute and deliver, in the name and on behalf of the Company, any and all deeds,
releases, easements, modifications of easements, grants, leases, permits, licenses, certificates or other
documents necessary or desirable, in the opinion of the Authorized Officer taking such action, to sell,
transfer, convey, surrender, release, grant or otherwise dispose of, or to lease, release or grant any interest
in, any piece or parcel of real property owned by the Company or any interest of the Company in real
property of others.

RESOLVED, that each Authorized Officer is hereby authorized to take such further
actions as may be necessary or desirable, in the opinion of such officer, in connection with the disposition
of, or the removal of any encumbrance affecting any piece or parcel of real property or any interest in real
property disposed of pursuant to the foregoing resolution.

RESOLVED, that each Authorized Officer is hereby authorized to sign for and on behalf
of the Company any and all documents which grant to other parties permission to use and occupy a piece

or parcel of the Company’s real property pursuant to the terms of licenses, profits, rights-of-way and
covenants.

RESOLVED, that each Authorized Officer is hereby authorized to sign for and on behalf
of the Company all documents necessary and incidental to the purchase of any interest in real property,
subject to the signature authority limits contained in applicable corporate policies, including the
Delegation of Authority Policy.

RESOLVED, that each Authorized Officer has the authority to delegate to Directors,
Managers, supervisors and other employees, agents and representatives of the Company the authority to
sign for and on behalf of this Company all documents necessary and incidental to (i) the disposition of
any piece or parcel of real property or any interest in real property; (ii) granting of rights to other parties
with respect to the Company’s real property; or (iii) the purchase of any interest in real property, all under
the authority granted to such Authorized Officer pursuant to the foregoing resolutions, such delegation to
be subject to the signature authority limits contained in applicable corporate policies, including the
Delegation of Authority Policy.

I DO FURTHER CERTIFY that the foregoing resolutions have not been modified or

amended and are still in full force and effect as of this date.



I DO FURTHER CERTIFY that pursuant to the resolutions set forth above, Ellen K.
Angley, Vice President-Supply Chain, Environmental Affairs and Property Management, who is an
Authorized Officer of the Company, did delegate to Theresa Feuersanger, Supervisor, T&D
Rights & Survey of Eversource Energy Service Company, lawful and proper authority to sign for and
on behalf of the Company documents, including the document accompanying this Certificate, and
that the execution of such document represents the binding and authorized action of the Company
made in compliance with the terms of the resolutions set forth above.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed the corporate

seal of the Company on this 9" day of June, 2017.

{Seal) ~r
- - /ZUA //)\-j&fﬂ/f 7

[,l’florence J. lacono
Assistant Secretary and Assistant Clerk
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