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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

 
---------------------- 

 
Finance Docket No. 36493 

 
 

PROTECT SUDBURY INC. - 
VERIFIED PETITION FOR DECLARATORY ORDER 

 
---------------------- 

 
 

Petitioner, Protect Sudbury Inc. ("Protect Sudbury"), hereby respectfully petitions the 

Surface Transportation Board (“STB” or “Board”) for a declaratory order to eliminate 

uncertainty pursuant to its authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321, finding (1) 

that a line of railroad in the Town of Sudbury, Massachusetts (“Sudbury”) owned by the 

Massachusetts Bay Transportation Authority (“MBTA”) is not abandoned and remains subject to 

the jurisdiction of the STB and (2) MBTA cannot encumber the line of railroad in such a manner 

that unduly interferes with the reactivation of rail service. 

THE PARTIES 

 Protect Sudbury is a non-profit organization located in Sudbury.  Protect Sudbury’s 

mission is to preserve and protect the environment, landscape, health, safety, historic character, 

and property values of Sudbury.  Its primary objective is to prevent all power lines along the 

MBTA rail line that runs through the town and to prevent above-ground power lines anywhere in 

Sudbury. 
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 Sudbury is located about 18 miles west of Boston.  It was incorporated in 1689 and has a 

population of 18,173.  It has an area of 24.7 miles.  It is an historic town with hundreds of 

historic landmarks.   

 The MBTA is one of the oldest public transit systems in the United States. It is also the 

largest transit system in Massachusetts. As a division of the Massachusetts Department of 

Transportation, the MBTA provides subway, bus, commuter rail, ferry, and paratransit service to 

eastern Massachusetts and parts of Rhode Island.   

 The Boston and Maine Corporation (“B&M”), known as the Boston and Maine Railroad, 

was a U.S. Class I railroad in northern New England. At the end of 1970, B&M operated 1,515 

route-miles on 2,481 miles of track when it entered bankruptcy.  In 1983, the B&M emerged 

from bankruptcy when it was purchased by Guilford Transportation Industries. Guilford Rail 

System changed its name to Pan Am Railways (“PAR”) in 2006.  Technically, B&M still exists 

today but only as a non-operating ward of PAR.  B&M owns the property, while Springfield 

Terminal Railway, a B&M subsidiary, operates the trains and performs maintenance.  CSX 

Transportation is presently in the process of purchasing significant portions of PAR, which 

proceeding is pending before the STB. 

Eversource Energy (“Eversource”) is a publicly traded, Fortune 500 energy company 

headquartered in Hartford, Connecticut, and Boston, Massachusetts, with several regulated 

subsidiaries offering retail electricity, natural gas service, and water service to approximately 4 

million customers in Connecticut, Massachusetts. and New Hampshire.  Following its 2012 

merger with Boston-based NSTAR, Northeast Utilities, the predecessor to Eversource, had more 

than 4,270 circuit miles of electric transmission lines, 72,000 pole miles of distribution lines, and 
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6,459 miles of natural gas pipeline in New England.  On February 2, 2015, Northeast Utilities 

and all its subsidiaries rebranded themselves as "Eversource Energy". The stock symbol changed 

on February 19, 2015, from "NU" to "ES". 

 The Massachusetts Department of Conservation and Recreation (“DCR”) is the steward 

of one of the largest state parks systems in the country. Its 450,000 acres is made up of forests, 

parks, greenways, historic sites and landscapes, seashores, lakes, ponds, reservoirs, and 

watersheds.  Its main office is located in Boston. 

THE RAIL LINE AT ISSUE 

 The rail line at issue here was part of branch line called the Central Massachusetts 

Railroad Division of the B&M (the “Line”).  The subject railroad right of way or corridor enters 

from Wayland, MA near Landham Road and exits in Marlborough, MA within the so-called 

Memorial Forest.  The subject railroad right of way is also shown on certain railroad valuation 

plans (Val Plans V5/14, V5/15, V5/16, V5/17, V5/18, and V5/19) recorded with the Middlesex 

South Registry of Deeds in Plan Book 442B, Plans 55R through 60R.  The Line in Sudbury runs 

from milepost B23/N81 to B27/N86.  It is now a portion of the Mass Central Rail Trail. (A map 

of the Line is attached hereto as Exhibit A.) 

The Central Massachusetts Railroad Division of the B&M was built in the 1800s and ran 

from Boston to Northampton, MA in 1888.  This branch line has a long and storied history, but 

for purposes of this Petition, the relevant facts begin when B&M entered bankruptcy in 1970, In 

the Matter of Boston and Maine Corporation, Debtor, United States District Court for the 

District of Massachusetts (“District Court”), Docket No. 70-250-M.  On March 12, 1970, certain 

bondholders of the B&M filed a petition, instituting proceedings in the District Court for 

reorganization of the railroad in accordance with Section 77 of the Bankruptcy Act (11 U.S.C. § 
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205). The bondholders' petition was approved, and trustees of the B&M and its property were 

appointed by the District Court.  

In the bankruptcy proceeding, on December 24, 1976, the Trustees of the property of the 

B&M granted to the MBTA in a deed ( a copy of which is attached hereto as Exhibit B) all of 

their “right, title and interest (sufficient to permit the Authority to operate a passenger and freight 

rail service over the rail line rights of way…) in and to the Trustees Railroad rights of way”, 

which included the Central Massachusetts Railroad Division (the “Deed”).  Deed at 1, 14.  This 

grant of title was recorded by Deed by the Trustees at Book 13117 Page 113.  In said Deed, the 

Trustees reserved the right and easement to continue Trustees’ freight transportation business.  

MBTA owned the real estate and had the right “to use, maintain and alter said properties as it 

sees fit.”  Deed at 1-2.  MBTA also had the right “to exercise control over the use, condition, 

maintenance and operation of said property.”  Deed at 5-6.  See also Deed at 15 (Trustees had 

sole operating and maintenance control over the “freight only” rail lines which included the 

Central Massachusetts Branch.)  MBTA had the right to give written notice to the Trustees to use 

a line exclusively.  Upon receipt of said notice, the Trustees were required to seek abandonment 

authority from the ICC.  Deed at 22.  Upon receipt of abandonment authority from the Interstate 

Commerce Commission (“ICC”), the Trustees had no right to reinstate freight rail service 

without written approval from MBTA.  Deed at 24. 

In addition to the Deed, the subject railroad right-of-way is also subject to the terms and 

provisions of a Taking by MBTA, dated February 16, 1977, and recorded in Book 13156, Page 

34.  The purpose of the taking was to provide and extend mass transportation facilities for public 

use, layout and construct rapid transit extension.  The land was taken in fee simple. 
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Section 17(a) of the Public Law 96-101, 93 Stat. 736 (1979), the Milwaukee Railroad 

Restructuring Act, transferred jurisdiction over the B&M abandonments and discontinuances 

from the ICC to the District Court in No. 70-250-M.  In 1979, B&M filed an application to 

abandon two branch lines, including the Central Massachusetts Branch from milepost B10.50 

near Waltham North, MA to the end of the line at that time near Berlin, MA at milepost B32.18, 

a distance of 21.68 miles in the Counties of Middlesex and Worcester, MA.  This part of the 

Central Massachusetts Branch includes the Line at issue here that runs through Sudbury.  B&M 

stated that it did not own the right-of-way, tracks, structures, or other materials on the lines 

proposed for abandonment because they were owned by MBTA pursuant to the Deed.  The ICC 

stated that the B&M could not abandon these lines because it did not own them but instead must 

seek discontinuance of service.  B&M supported its application for discontinuance of service by 

stating that the lines do not generate a sufficient demand for service which would justify 

continued operation or warrant rehabilitation.  The ICC recommended to the District Court that 

the Trustees should be permitted to discontinue service over the Central Massachusetts Branch 

Line.  Robert W. Messerve and Benjamin H. Lacy, Trustees of the Property of the Boston and 

Maine Corporation, Debtor, Abandonment between Waltham North, Berlin, and Marlboro, MA, 

AB-32 (Sub-No. 7F) (ICC decided March 26, 1980) (A copy of this decision is attached hereto 

as Exhibit C.)    

On October 3, 1980, the District Court issued a Memorandum and Order that followed 

the ICC’s recommendation.  The Order found it to be in the best interests of the B&M and 

consistent with the public interest to permit the discontinuance by B&M of freight service over 

the Central Massachusetts Branch Line.  In the Matter of Boston and Maine Corporation, 70-

250-M (D. Mass., October 3, 1980) (A copy of this decision is attached hereto as Exhibit D.) 
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After the issuance of this Order by the District Court, there has been no rail service on the 

Central Massachusetts Branch Line by MBTA, B&M, or any other rail carrier.  Also, there is no 

evidence that this Line was ever abandoned by MBTA or B&M since freight service was 

discontinued pursuant to the 1980 Order.  Therefore, the Line at issue in this proceeding in 

Sudbury remains in the national rail system and subject to the jurisdiction of the STB. 

However, the story of this Line does not end there.  On December 30, 2010, MBTA and 

the Massachusetts Department of Conservation and Recreation (“DCR”) entered into a trails-use 

agreement over the Central Massachusetts Branch from Waltham to Berlin, MA, which includes 

the Line at issue here in Sudbury (“Agreement”).  (A copy of this Agreement is attached hereto 

as Exhibit E.)  According to the Agreement, the trail is 15’ wide with 2’ shoulders on either side. 

Agreement at 2.  The term of this lease Agreement is 99 years, except MBTA may terminate it 

upon 2-years notice.  DCR understands that MBTA may use the right-of-way for rail 

transportation in the future.  Agreement at 4.  The MBTA may continue to utilize the rail 

corridor but any portion so utilized in connection with third-party transactions will continue to 

provide for the continuity of the rail trail corridor.   Agreement at 8. 

Moreover, on June 9, 2017, MBTA and Eversource entered into an option agreement for 

a subsurface transmission line easement on the Central Massachusetts Branch line in Hudson, 

Stow, Marlborough, and Sudbury, MA.  (A copy of the option agreement is attached hereto as 

Exhibit F.)  The project would result in a new 115 kv electric transmission line along the rail 

right-of-way for approximately 8.63 miles, including the Line.  The form of the non-exclusive, 

perpetual easement was attached to the agreement as Exhibit C.  It provides Eversource the right 

to construct, reconstruct, lay, operate, maintain, repair, replace, rebuild, upgrade and/or remove 

the improvements within the easement. Easement at 1.  The option specifically mentions it is 
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subject to the DCR trails-use agreement and cannot materially interfere with DCR’s use of its 

leased premises.  Option at 3. 

The form easement reserves to MBTA the right to install, operate, repair, and maintain 

transportation/rail infrastructure within the easement area provided that such rights will not 

unreasonably interfere with Eversource’s use of the easement for its purposes.  Easement at 2.  

MBTA reserves the right to relocate Eversource’s improvements to another location at any time 

after 20 years from the date of the easement if in MBTA’s opinion Eversource’s improvements 

interfere with the use of MBTA’s right-of-way for the operation of its transportation system and 

for no other purpose.  MBTA must give Eversource five-years notice after the twenty-year 

period requesting such relocation. Easement at 3.  When MBTA is using the right-of-way for 

transportation purposes, the easement is subject to the requirements of MBTA to operate its 

transportation service.  Easement at 5. 

Moreover, Eversource must ensure that the installation, operation, maintenance, repair, 

replacement, relocation, and removal of its improvements comply with MBTA’s standards for 

engineering and safety referenced in MBTA Railroad Operations Directorate.  However, MBTA 

specifically waived the following standards in the MBTA Railroad Operations Directorate dated 

August 20141 : I Guidelines and Procedures for Construction on MBTA Railroad Property, 

Section 9.01 C2; II Maintenance and Protection of Railroad Traffic, Sections 2.10 and 2.11; IV 

Pipeline Occupancy Specifications, and V Specifications for Wire Conduit and Cable 

Occupations, Sections 3.02 E 1, 4.01 B, and 5.01 including plates II, III, IV, and VI.  Easement 

at 14-15.   

 
1 www.mbtarealty.com/wp-content/uploads/pdf/RROpsGuidelinesandProcedures.pdf  
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Finally, the construction of this subsurface transmission line will result in the removal of 

all rail tracks and a substantial portion of the ballast on the Line. 

ARGUMENT 

A Declaratory Order Is Proper Here. 

Under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321, the STB has discretionary authority to 

issue a declaratory order to terminate controversy or remove uncertainty. The STB has exercised 

broad discretion in handling such requests, considering a number of factors, including 

significance to the industry and ripeness of the controversy. Delegation of Authority-- 

Declaratory Order Proceedings, 5 I.C.C.2d 675, 767 (1989).  

First, this controversy is ripe.  As discussed herein, MBTA owns the Line at issue that 

runs through Sudbury.  B&M obtained discontinuance authority from the ICC in 1980, but the 

Line was never abandoned.  No rail traffic has run on this Line since the 1970s.  Therefore, the 

landowners who abut the right-of-way seek clarity about the status of this Line to protect their 

interests in their land.  Only the STB can confirm whether this Line has been abandoned as it has 

exclusive jurisdiction over such decisions.  Therefore, Protect Sudbury seeks the STB’s guidance 

on what the present state of this Line is, so it can determine what legal avenues are available to 

these abutting landowners. 

 Moreover, this matter has great significance to the rail industry. First, it is important to 

understand the status of this Line and others like it.  When B&M sought discontinuance 

authority, the ICC stated that abandonment was not proper because the railroad did not own the 

underlying property rights.  However, since that time, the ICC/STB has allowed abandonments 
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to occur in similar situations by railroads in the same shoes as B&M.  Therefore, there is 

confusion about what party should seek abandonment on lines like the one at issue. 

In addition, when a line has not been abandoned, like the one that runs through Sudbury, 

the owner cannot encumber the line to the extent that reactivation of rail service is not possible.  

In this situation, MBTA, as described above, has agreed to two easements over the right-of-way 

that prohibit reactivation of rail service in the future for at least twenty-five years.  One of the 

Board’s primary purposes is to protect the United States rail system and to make sure that 

railbanked lines are not interfered with in such a manner.  As a result, a determination about 

whether these easements prohibit rail service reactivation on this Line is important for the 

protection of U.S. rail-banked lines. 

The Line Has Not Been Abandoned and Thus Remains Subject to the Jurisdiction of 
the STB. 

Congress gave the Board exclusive and plenary authority over rail line abandonments, 

and Board authority is required before a railroad line can be lawfully abandoned. Chicago & 

N.W. Transp. Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 319-21 (1981); Phillips Co. v. Denver 

and Rio Grande Western R., 97 F.3d 1375 (10th Cir. 1996), cert. denied, 521 U.S. 1104 (1997). 

The courts have been clear that “[a]bsent . . . valid . . . abandonment [authority] . . . a state may 

not require a railroad to cease operations over a right-of-way.” National Wildlife Federation v. 

ICC, 850 F.2d 694, 704 (D.C. Cir. 1988) (citing New Orleans Terminal Co. v. Spencer, 366 F.2d 

160 (5th Cir. 1966) (New Orleans Terminal)). Thus, any party seeking the abandonment of a line 

of railroad, or discontinuance of rail service, must first obtain appropriate authority from the 

Board.  See Consolidated Rail Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994).  In short, the 

abandonment of a line of railroad may occur only if authorized by the Board. See 49 U.S.C. § 

10903; 49 CFR § 1152. 
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Here, B&M sought abandonment authority from the District Court in 1979 in accordance 

with the Milwaukee Railroad Restructuring Act.  The ICC advised the District Court that B&M 

could not abandon the Line because it did not own the right-of-way.  Instead, MBTA owned the 

right-of-way at that time pursuant to the Deed.  B&M only owned a freight easement over the 

Line like in the State of Maine2 line of cases that are commonplace now.  Therefore, the District 

Court authorized the discontinuance of rail service over the Line but not an abandonment. 

A full abandonment not only extinguishes the common carrier obligation as to a line, but 

also removes the underlying right-of-way from the STB’s jurisdiction.  Hayfield N. R.R. v. 

Chicago & N.W. Transp. Co., 467 U.S. 622 (1984) (once abandonment authority is exercised, the 

right-of-way is no longer subject to Federal rail regulation and its disposition is subject to state 

property law instead).  In contrast, discontinuance authority relieves the carrier from its 

obligation to provide service over the line, but the carrier holds the right-of-way in reserve for 

potential future reactivation of rail service (i.e., it “railbanks” the line).  In other words, the 

discontinuance of service as opposed to full abandonment of a line avoids the extinguishment of 

any rail easements under state property laws and the return of such property to reversionary 

interest holders.  Preseault v. ICC, 494 U.S. 1, 5-6 n. 3 (1990). 

 
2 In Finance Docket No. 31847, State of Maine, Department of Transportation—Acquisition and 
Operation Exemption—Maine Central Railroad Company (not printed) (ICC served May 24, 
1991) (State of Maine), the ICC addressed the question of whether a given transaction involves 
the sale of a rail line and thus requires this agency's approval under section 10901, or is simply 
an unregulated sale of assets. In that case, the ICC dismissed for lack of jurisdiction a notice of 
exemption involving the sale by Maine Central Railroad Company (MEC) to the State of Maine 
(the State) of the physical assets of a rail line, including the track. In concluding that the sale 
involved only the transfer of assets, rather than a rail line, the ICC noted: (1) that there was no 
intention by the parties to transfer seller's common carrier obligation; (2) MEC intended to 
continue operations over the line through its subsidiary, Springfield Terminal Railroad; and (3) 
MEC retained an exclusive easement over the line that would ensure MEC (and its successors 
and assigns) “both the full right and necessary access to maintain, operate and renew the line.” 
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Therefore, because B&M only obtained discontinuance authority for the Line, MBTA 

presently holds the right-of-way subject to possible reactivation of rail service until a proper 

abandonment of the Line occurs.  Assumedly, MBTA may argue that it is a noncarrier under the 

State of Maine doctrine because it does not have the authority to operate freight service over this 

Line, as it gave that exclusive right to B&M in the freight easement pursuant to the Deed in 

1976.  Therefore, MBTA might take the position that it cannot obtain abandonment authority 

because it is not subject to the jurisdiction of the STB as a commuter authority and accordingly, 

all rights on this Line have been properly extinguished.  However, that does not change the fact 

that this Line has never been abandoned and remains subject to the jurisdiction of the STB. 

For example, in Illinois Central R.R. Company – Abandonment Exemption – in St. 

Tammany Parish, LA, AB-43 (Sub-No. 154X) (ICC served Jul. 2, 1992), the Illinois Central, 

without ICC approval, sold the real estate underlying the right-of-way at issue in that proceeding 

to a private buyer, thereby causing the ICC to seek more information about whether this 

transaction would impair IC’s ability to obtain abandonment authority.  The ICC found the IC 

retained an exclusive easement over the land underlying the track to permit continued rail 

operations by IC.  The easement provided that the buyer could not interfere in any way with 

continuing rail operations on the property.  Because of this easement, the ICC found based on 

State of Maine that IC retained the necessary legal interest in the line to obtain abandonment 

authority.   

Therefore, it is clear despite the ICC’s holding in 1979 that B&M could not abandon the 

line because it did not own the property, that B&M is the party that must seek abandonment 

authority here unless a third party petitions the Board for an adverse abandonment of the Line.  

See, e.g., Boston and Maine – Abandonment Exemption – in Middlesex County, MA, AB-32 
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(Sub-No. 99X) (STB served December 7, 2006) (B&M abandonment of line owned by MBTA); 

Boston and Maine Corporation – Exemption – Discontinuance of Service in Essex County, MA, 

AB-32 (Sub-No. 37X) (ICC decided June 20, 1988) (B&M discontinuance notice treated as 

abandonment on right-of-way owned by MBTA), but see Boston and Maine Corporation – 

Discontinuance of Service Exemption – in Essex County, Mass., AB-32 (Sub-No. 106X) (STB 

served March 3, 2015) (Only discontinuance by B&M used on line owned by MBTA); 

Massachusetts Bay Transportation Authority and Boston and Maine Corporation – 

Abandonment and Discontinuance Exemption – in Middlesex County, MA, AB-32 (Sub-No. 

44X) (ICC decided July 12, 1991) (B&M and MBTA filed for discontinuance and abandonment 

on line owned by MBTA).  Therefore, Sudbury seeks a determination from the Board that this 

Line is not abandoned and remains subject to the jurisdiction of the STB to clarify the 

inconsistencies in the various decisions regarding abandonment of this Line and others like it in 

the past. 

MBTA’s Easements on this Railbanked Line Unduly Interfere with the Ability of a 
Rail Carrier to Reactivate Rail Service on It.  

Based on the foregoing analysis of the Line, it is apparent that it remains a railbanked line 

that has not been abandoned.  Therefore, it remains subject to the jurisdiction of the STB.  As 

noted, the courts have been clear that “[a]bsent…valid…abandonment [authority]…a state may 

not require a railroad to cease operations over a right-of-way.” National Wildlife Federation, 850 

F.2d at 704 (citing New Orleans Terminal)).  State actions that prevent reactivation of a line 

subject to STB jurisdiction are precluded.  Union Pacific Railroad Company – Petition for 

Declaratory Order, FD 34090, slip op. at 4 (STB served Nov. 9, 2001).   
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For example, in New Orleans Terminal, 366 F.2d at 163-64, the court found 

unenforceable a Parish ordinance directing a Parish attorney to take action, by suit, to compel 

removal of rail street crossings.  Similarly, in Des Moines v. Chicago & N.W. R. Co., 264 F.2d 

454, 457-60 (8th Cir. 1959), the court found that the city could not, by suit, oust a railroad from 

use of city streets upon “forfeiture” of a “grant” and “contract” without abandonment authority.  

Also, in Union Pacific, FD 34090, the Board found that the City’s efforts to prevent reactivation 

of a rail line by removing rail tracks pursuant to an agreement were precluded as an attempt to 

regulate the abandonment of an interstate rail line.  See also Maumee & Western Railroad 

Company and RMW Ventures LLC – Petition for Declaratory Order – CSX Transportation, Inc. 

Crossing Rights at Defiance, OH, FD 34527, slip op. at 7 (STB served May 9, 2007) (“A carrier 

may not undercut another carrier’s ability to fulfill its common carrier obligation by unilaterally 

severing track of the other carrier that is part of the national transportation system.”); Wisconsin 

Department of Transportation – Abandonment Exemption – in Winnebago County, WI, AB-343 

(Sub-No. 2X), et al, slip op. at 2 n. 3 (ICC served July 13, 1993) (Severing of line to build 

highway before receiving abandonment authority could be viewed as an “unlawful 

abandonment.”) 

In R.R. Ventures, FD 33385 (STB served Jan. 7, 2000), a railroad, RVI, seeking 

abandonment had entered into an agreement with a city, Boardman, requiring as a condition 

precedent to reactivating rail service, the construction of a grade separated crossing.  The local 

port authority, CCPA, filed an offer of financial assistance seeking to acquire the line at issue 

and asserted that this agreement creating a condition precedent to reactivation of the rail line 

should be precluded by the Board.  The Board found: 
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While the Board encourages privately negotiated agreements, any contractual 

restrictions that unreasonably interfere with common carrier operations are deemed void 

as contrary to public policy. See Hanson Natural Resources Company -- Non-Common 

Carrier Status -- Petition for a Declaratory Order, Finance Docket No. 32248, slip op. at 

3 (ICC served Dec. 5, 1994). See also, United States v. Baltimore & O. R. R., 333 U.S. 

169, 177-78 (1948) (Finding that parties may not enter into trackage rights agreements 

that abrogate rights and responsibilities under the statutory provisions of the Interstate 

Commerce Act). RVI's Agreement with Boardman contains such contractual restrictions. 

By creating conditions precedent to the resumption of rail service, most particularly 

CCPA's contemplated rail service under its OFA, such restrictions unreasonably interfere 

with the OFA process and the common carrier operations required by 49 U.S.C. 

10904(f)(4)(A). These terms of the Agreement also circumvent our exclusive statutory 

authority to set the terms and conditions of the sale under 49 U.S.C. 10904(f)(1). 

Accordingly, we will grant CCPA's request and find that the terms of the Agreement that 

assign obligations to any party other than RVI and Boardman, and require construction of 

a grade separated crossing as a condition precedent to the restoration of rail service, are 

void as against public policy.  

Slip op. at 3-4. 

Similarly, here, MBTA has entered into two easement agreements on this railbanked Line 

that would interfere with the common carrier operations of any railroad that sought to reactivate 

service.  As discussed herein, MBTA and DCR entered into a trails-use Agreement over the Line 

at issue.  The trail is 15’ wide with 2’ shoulders on either side pursuant to the Agreement.  The 

term of this lease Agreement is 99 years except MBTA may terminate it upon 2-years notice.  
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The MBTA may continue to utilize the rail corridor but any portion so utilized in connection 

with third-party transactions will continue to provide for the continuity of the rail-trail corridor.  

A trail now runs through the right-of-way on the Line. 

Subsequently, as also discussed herein, MBTA and Eversource entered into an option 

agreement for a subsurface transmission line easement on the Line that runs through Sudbury.  

The project would result in a new 115 kv electric transmission line in the rail right-of-way for 

approximately 8.63 miles.  The form of the non-exclusive, perpetual easement was attached to 

the option agreement as Exhibit C.  It provides Eversource the right to construct, reconstruct, lay, 

operate, maintain, repair, replace, rebuild, upgrade and/or remove the improvements within the 

easement. Easement at 1.  The option specifically mentions it is subject to the DCR trails-use 

agreement and cannot materially interfere with DCR’s use of its leased premises. Option at 3.  

The form easement reserves to MBTA the right to install, operate, repair, and maintain 

transportation/rail infrastructure within the easement area provided that such rights will not 

unreasonably interfere with Eversource’s use of the easement for its purposes.  Easement at 2.  

MBTA reserves the right to relocate Eversource’s improvements to another location at any time 

after 20 years from the date of the easement if in MBTA’s opinion Eversource’s improvements 

interfere with use of MBTA’s right-of-way for the operation of its transportation system and for 

no other purpose.  MBTA must give Eversource five-year notice after the twenty-year period 

requesting such relocation. Easement at 3.  When MBTA is using the right-of-way for 

transportation purposes, the easement is subject to the requirements of MBTA to operate its 

transportation service.  Easement at 5. 

Moreover, as also noted, while Eversource must ensure that the installation, operation, 

maintenance, repair, replacement, relocation, and removal of its improvements comply with 
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MBTA’s standards for engineering and safety referenced in MBTA Railroad Operations 

Directorate, MBTA specifically waived the following standards in the MBTA Railroad 

Operations Directorate dated August 2014 : I Guidelines and Procedures for Construction on 

MBTA Railroad Property, Section 9.01 C2; II Maintenance and Protection of Railroad Traffic, 

Sections 2.10 and 2.11; IV Pipeline Occupancy Specifications, and V Specifications for Wire 

Conduit and Cable Occupations, Sections 3.02 E 1, 4.01 B, and 5.01 including plates II, III, IV, 

and VI.   Easement at 14-15.   

Also, the construction of this subsurface transmission line will result in the removal of all 

the existing rail tracks and large portions of the ballast on the Line. 

In other words, MBTA has saddled this Line subject to the jurisdiction of the STB with 

two easements that simultaneously run through the right-of-way with no ability to relocate the 

Eversource subsurface transmission line for twenty-five years.  Moreover, the installation of the 

transmission line will result in the removal of the rail track and most of the ballast on the Line, 

which clearly demonstrates MBTA’s intent to eliminate the possibility of rail service reactivation 

on this Line. While MBTA can reactivate rail service on the Line pursuant to the transmission 

line easement, it cannot do so if these rail operations interfere with Eversource’s use of the Line 

at least for the first twenty-five years.  This restriction again shows MBTA’s intent to end the 

possibility of rail reactivation here.  Also, in this easement, MBTA waived various construction 

and occupancy specifications for this transmission project, thereby again providing evidence of 

its intent not to reactivate rail service or it would have followed the MBTA Railroad Operations 

Directorate. Therefore, this easement agreement that interferes with rail reactivation on the Line 

should be found to be void as against public policy like in R.R. Ventures.   
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CONCLUSION 

Based on the foregoing discussion, Protect Sudbury respectfully asks the Board to issue a 

declaratory order finding (1) the Line has not been abandoned and remains subject to reactivation 

and (2) the easements imposed on the Line by MBTA unlawfully interfere with the right to 

reactivate rail service and are therefore void.   

             
             
         
 
 
 
 

____________________ 
        /s/ Daniel Elliott 
        Daniel Elliott PLLC 
        2000 Pennsylvania Avenue NW 
        Suite 7000 
        Washington, DC 20006 
        (703) 863-9670 
 
        Counsel for Protect Sudbury 
 
 
March 11, 2021 
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CERTIFICATE OF SERVICE 

 

In accordance with 49 C.F.R. § 1104.12, I hereby certify that on March 11, 2021, I served a copy 

of this Petition for Declaratory Order on counsel known to represent the following parties by the 

most expedient method, including email and first-class mail:  

David S. Rosenzweig 
Keegan Werlin LLP 
99 High Street, Suite 2900 
Boston, Massachusetts 02110 
drosen@keeganwerlin.com 
Counsel for Eversource Energy 
 
George X. Pucci 
KP Law, P.C.  
101 Arch Street 
12th Floor 
Boston, Massachusetts 02110 
gpucci@k-plaw.com 
Counsel for Town of Sudbury 
 
Ryan E. Ferch 
Massachusetts Bay Transportation Authority Law Department 
Ten Park Plaza, Suite 7760 
Boston, MA 02116 
rferch@mbta.com 
 
Robert B. Culliford 
Pan Am Systems, Inc. 
1330 Connecticut Avenue, NW 
Washington, DC 20036 
rculliford@panamrailways.com  
 
Thomas LaRosa 
Massachusetts Department of Conservation and Recreation 
251 Causeway Street, Suite 600 
Boston, Massachusetts 02114 
Thomas.LaRosa@state.ma.us  
             
     
 

/s/ Daniel R. Elliott   



VERIFICATION 

I, Ray Phillips, President of Protect Sudbury, Inc., hereby verify under the penalty of 
perjury that to the best of my knowledge, the foregoing Petition for Declaratory Order is true and 
correct. Further, I certify that I am qualified and authorized to make such verification on behalf 
of Protect Sudbury, Inc., in connection with this proceeding before the Surface Transportation 
Board. 

Executed this 1t;~ay of ~ , 2021 

nt 
Protect Sudbury, Inc. 





Southern Middlesex - 20/20 Perfect Vision i2 Document Detail Report 

Current datetime: 8/11/2017 2:07:31 PM 

Doc# Document Type Town Book/Page File Date 

60277726 DEED 13117/113 12/27/1976 

Property-Street Address and/or Description 

SEE RECORD 

Granters 

BOSTON AND MAINE CORP, LACY BENJAMIN H TR, MESERVE ROBERT W TR 

Grantees 

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 

References-Book/Pg Description Recorded Year 

Consideration 

36549000.00 

13117/235 ORD 1976, 13156/34 CONF 1977, 13623/344 ORD 1979, 13718/6 ORD 1979, 14343/459 EXT 1981, 14589/190 

ORD 1982, 15280/296 REL 1983, 15989/126 NONE 1985, 16499/283 REL 1985, 17442/400 REL 1986, 18703/52 ORD 1987, 

18774/316 ORD 1987, 19109/198 NOT 1988, 19385/13 ORD 1988, 19482/243 ORD 1988, 19482/250 ORD 1988, 19482/258 

ORD 1988, 19684/275 CERT 1989, 20122/133 ORD 1989, 20142/473 ORD 1989, 20187/27 CERT 1989, 20217/336 NOT 

1989, 20439/376 ORD 1990, 20439/382 ORD 1990, 20452/77 ORD 1990, 20582/145 ORD 1990, 20807/324 ORD 1990, 

20852/383 ORD 1990, 20852/409 ORD 1990, 21024/400 ORD 1991, 21024/408 ORD 1991, 21453/263 ORD 1991, 21527/389 

ORD 1991, 21774/589 ORD 1992, 21774/598 ORD 1992, 23120/323 ORD 1993, 23785/208 ORD 1993, 25178/313 CERT 

1995, 25438/398 ORD 1995, 25545/330 ORD 1995, 25545/342 ORD 1995, 25545/374 ORD 1995, 28320/87 ORD 1998, 

29757/308 TAKE 1999, 31790/560 AFF 2000, 41601/372 ORD 2003, 41601/386 DECIS 2003, 44965/172 EASE 2005, 

44990/247 ORD 2005, 53906/490 TAKE 2009, 54974/232 ORD 2010, 54974/205 ORD 2010, 54974/218 ORD 2010, 

55345/159 ORD 2010, 56429/120 AGR 2011, 56429/248 AGR 2011, 57272/112 ORD 2011, 57272/96 ORD 2011, 57272/131 

ORD 2011, 57272/147 ORD 2011, 57467/51 ORD 2011, 57783/530 ORD 2011, 57783/518 ORD 2011, 57783/502 ORD 2011, 

59411/116 ORD 2012, 61242/356 AMEND 2013, 62920/425 NOT 2013, 62977/348 REL 2013, 63251/489 AGR 2014, 

63989/83 ORD 2014, 64771/42 ORD 2015, 64771/56 CERT 2015, 69431/508 ORD 2017, 69553/133 EASE 2017, 69569/1 

ORD 2017, 69610/266 ORD 2017 

Registered Land Certificate{s)-Cert# Book/Pg 



(See :Cn 

BK I 3 I I 7 PG I I 3 

Robert N. Meserve and Ben;lamin H. Lacy, 
Tru■teow ot the Property ot 

Bo■ton and MAine Corporation, Debtor 
the Matter ot So■ton and Maine corporation, 

United Stat•• Di ■triot Court tor the 
Di■tri,:it ot Mauachuaett■, 

Doc~et No. 70•2SO•M) 

and 

Ma■aachuaett• Bay Traneporta~ion Authority 

D11c:ernbe:r 24, 1976 

Debtor, 
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KNOW ALL MEN BY THESE PRJ•:SCN'l'S 

Thi ■ Indenture, dated this 24th day of Doce~lbor, 1~76, 

by and between ROnERT W, MESERVE and BENJAMIN I!, LACY, as they 

are Trustees of the Property of Boston and Mnine Corporation, 

Oebtor, and not individually, (see In the Matter of Doston and 

Maine Corporation, Debtor, United Statoa District Court !or the 

District of Massachusetts, Docket No. 70•250•M) with officeA at 

150 Causeway Street, Boston, Suffolk County, Maasachuaetta, 02114, 

hereinafter called the "Trustees", (which expression shall include 

their suooe■aor■ arid aaaign■ where tho context so require■ or 

admit■) and the MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, a 

body politic and corporate and a political subdivision o! the 

Commonwealth of Maaaaohusett■, eatbbliah~d under the provision■ 

of Massaohu■ett■ General Laws, Chapter 16l.A, as amended, and h~vinq 

an u■ual place of buaineas at 45 "igh ~treet in Boston, Suffolk 

County, Massachusetts, 02110, hereinafter called the "Authority", 

(which expremeion shall include its successors and assigns where 

the context so requires or admits). 

WITNESSETH that the Truateea, in eon■ idaration o! Thirty 

Six Million Five Hundred Forty Nine Thousand and no/100 Dollars 

($36,549,000,00), paid to them by the Authority, receipt whereof 

ia hereby acknowledqod, the aaid Trustees hereby grant to the 

Authority all o! the said Trustees' right, title and interest 

(au!!icient to permit the Authority to operate a passenger and 

freight :ail service over tho rail line righta o! way and the 

Boston Engine Terminal Area, as hereinafter described), in and 

to the Tru~teea Railroad rights of way and other lands thereon 
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and including all track, eignal ■, bridges, buildingB, shop■, towers 

nnd other improvement■ at!ixed thereto, and all rights and ease­

ment■ appurtenant thereto, all o! the a!ore■dd proper1;y hereby 

conveyed i■ described in the plans ontitled1 LAND XN ZIASSACIIU-

SI::TTS Robert w. Me■erve and Benjamin H. Lac~, Trustees of the 

Property ot Boston and Maine Corporation to the · Ma~aaohuaetta 

Bay Tran1portation Authority Soalo1 l" • 100' 

1975", Sheet■ l through 309, and noted as tollows1 

Dat.01 Dee. l, 

ZSSEX COUNTY• NOnTH • Recorded Deoernl:>er lO, 1976, 16 ■ heet■ 
aa Plan 7531 of 1976 

vs 7.4 
Map■ SLl(r), 2, SL3, 4 

vs 2 
Map■ 16, 17, 18, 19, 20(R), 21, 22(R), SL23, SL24, 25, 

26, 27 

ESSEX COUNTY - SOUTH• Recorded December 10, 1976, 87 sheet■ 
in Plan Book 141, Plan 20 

VS 2 

vs 3 
Map■ 28, 29, 30, SL3l, 32, 33, 34 

Map■ 

VS 7.3 
Map■ 

VS 7.12 
Map■ 

vs 7.13 
Map■ 

vs 13.7 
Map■ 

VS 7.7 
Mapa 

6, 7, SL8, SL9(R), SLl0(~), SLll, 12, 13, 14(R) 
SL15, SLl6(R), Stl7, 18, 19, 20, 2l(R), 22, 23, 
24, 25, SL26, 27, 28, 29, 30, 31, ·32, 33, 34, 
SL35(R), 36, 37, 38, 39 

3, 4, 5, 6, ,, a, g, lO(R), ll, 12, 13, 14, l~ 

SLl, SL2, 3, 4, 5, 6 

l (n), 2, 3, 4, 5, 6, 7 (R), 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17 

4, !\, 6, 7, 8 

6, 7, 8 (R), 9, 10 

MIDDLESEX COUNTY - NORTH• Recorded December 6, 1976, 
33 aheet■ in Book 123, Pagen 74 through 106. 

vs 2 
Mapa 15, 16 

vs 13,l . 
Maps ll, 12, 13, l4, lS, 16, 17, 18, 19, 20, 21, 22, 

SL23, SL24 
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vs 13.3 

Mapa 6, 7, 8 
vs 13.6 

Mapa l , 2 , 3 , 4 
vs l!S 

Map■ SLl, 2 ( R) , 3 , 4 , S , 6 , 7 , 8 , 9 
vs 7.18 

Maps SLl 

MIDDLESEX COUNTY - SOUTH• Record•d Oocember 3, 1976, 
141 sheet■ in Book 442, Section■ A, B & c. (50 sheets 
to a section.) 

vs l 
Map■ St.l, sr..2, SL3a, SLS 

vs 3 
Maps SLl, St.2 

vs 12 
Mapa SLl, SL2, SL2a, SL3 

vs 35 
Map■ SL2, SL3 

vs 5 
Map■ 1, A·l, 2, 3, 4,5,6,7, 8, 9, 10, 11, 12, 13, 

l4, lS, 16, 17, 18, 19, 20, 21, 22, 23, SL24, 
25, 26 

vs 13.l 
Map■ SLl, 2, 3(R), 4, !'i, 6 ( R), 7, 8, 9(R), 10, 11 

V'S 13.2 
Maps l, 2(R), 3, 3a, 4(R), 5, 6 ( R) , 7, 1:1, SL9, 10, 

11, 12, 13 
vs 36.3 

Mapa l, 2, 3, 8, 9 (R) , 10, ll, 12, 13 
vs 13.4 

Map■ SLl, SL2 ( R) 
vs 13.5 

Map■ l, 2, SL3 
vs 7.7 

Map■ SLl, 2(R), 3(R), 4 S 
vs 7.3 

Mapa l & Al(R), 2, 3 
vs 36.1 

Map■ SLl, 
ll, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, 36, 37, 38, 39, 40 

vs 36.4 
Map■ l, 2, 3,4,5,6, 7, 8, 9, 10, ll, 12, 13, 14, 15 

SUFFOLK COUNTY - Recorded December 2, 1976 - 17 sheets in 
Book 8913 - End. 

vs l 
Mapa SLl, SL2, SL2a, SL3a 

vs 3 
Maps SL2, SL3, St4 (R), 5, 6 

3 
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vs 7.7 
Map1 5, 6 

vs 7.8 
Mapa l, 2 

vs 12 
Mapa SLl, SL2a 

vs 35 
Mapa SLl, SL2 

WORCESTER COONTY •NORTH• Recorded Deoefl\Qer 5, 1976, 
10 sheet• in Plan Book 212, Plan• 4 - 8. 

vs 36.l 
Mape 40, 41, 42, 43, 44, 45, 46, SL47, 48, SL49 

WORCESTER COUNTY• SOUTH• Recorded l)eoembor 6, 1976, 
5 1heeta in Plan Book 432, ~lan 57 (Sheets l - S). 

vs 5 
Mapa 26, 27, 28, 29, 30 

but excepting therefrom the following five (5) bridges which are 

identifiecl by B&M Bridg~ Number and 1ituated in the location list­

ed and shown on the following- t lAn• 1 

l. B&M Bridge f3.43, located in Cambridge, Middlesex 
County, and ehown on plan marked: "Pl~ of Land In 
Carnbrid9e, MaN■• Showing Bridge and Eaaernent 
Cranted to the Commonwealth of Ma••• (D.P.W.) By 
Robert w. Me1erve and Benjamin H. Lacy, Aa Tru1tee1 
of the Property of Boston and Maine corporation, 
Debtor Soale1 40' to the inch January 31, 1975 
OfUce of the Vice Pre■•Engineerir19 Billerica, Ma■a. 

2. B&M Bridge #4.15, located in Medford, Middleaex 
County, and 11hown on plan markods "Pla.n of Land Xn 
Medford, M•••• Showing Bridge and Eoaement Cranted 
to the Commonwealth of f1a■a. (O.P.w.) By Robert w. 
Me1orvo and Benjamin H. Lacy, aa Tru•t••• of the 
Property of Boeton and Maine ~orporation, Debtor 
Scale1 40' to th• inch January 31, 1975 Office 
of tho Vice Pre■-Enqineering Billerica, Mas ■ • 

3. D&M Bridge t7.39, located in Belmont, Middle1ex 
county, and ■hown on plan marked, "Plan ot Land In 
Belmont, Ma••• Showin9 Brid~o and Easement Cranted 
to the Commonwealth of MaH. (D,P.w. > by Robert w. 
Meserve and Denjamin H. taoy, as Trustee• of the 
Property of Ro1ton and Maino Corporation, Oebtor 
Soale1 ,o• to the inch Janu~ry 31, 1975 Office 
of the Vice Pros-Engineering Billerica, Maaa. 

4 
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4. B&M Bridge *9.17, located in Waltham, Middlasox 
Co\1nty, and ■hown on plan markod: "Plan of Land In 
Walthllffl, Maas. Showing nridg• and Easement Cranted 
to the Comrnonwoalth of Mau. (O.P.W,) by ltobert w. 
Mo■~rve and Benjamin H. Lacy, as TruBteea of tho 
Property of Boaton and Maine Corporation, Debtor 
S0ale1 40' to the inch January 31, 1975 Offico 
of the Vice Prea•Engineering Billerica, Maas. 

5. B&M Brid90 #25,19, located in Lowoll, Middlos~x 
County, and shown on plan marked: "Plan of Land In 
Lowoll, Maa ■ • Showing Brid~o and Easement Granted 
to the Commonwealth of Ma■■, (O.P,W.) by Robert w. 
Me1erve and Benjamin u. Lacy, aa Trustee• of the 
Property of Bo1ton and Maine Corporation, Debtor 
Scaloa 40' to the inch January 31, 1975 Office 
of the Vice Pres-Engineering Billerica, Mass. 

to be recorded herewith and shown on Exhibit A(l - 5) annexed 

hereto, said Grantora hereby reserve the right to convey said 

excluded bridges together with an easement for their location, 

maintenanoe and repair, aa ■hown on aaicl plans, to the Common­

weal th of Ma•sachuaetts, Department of Public Works, on or before 

December 31, 1981. 

RESERVED FREIGHT EASEMENT 

The Truatees hereby reserve unto them■elvea, their 

successor■ and asuigna, the right and easement aa are appropriate 

an~. n('Ceaaary to the continuance of the Trusteoa' frei9ht tran■-

port~tion business at present and reasonably foreseeable level■ 

of traffic volume and activity and in the general manner in which 

it ia now conducted; said reserved right and easement ■hall include 

reasonable aooeaa over the conveyed Real Eatate to the easement 

arena without unaue interference from the activities of the Author­

ity. Conourrently, it is the general intention of the parties 

to thia Instrument that the Authority, a• the result of this con• 

veyance, will own said Real Estate and, as owner, will have tho 

right, subject to this reservation for freight purposes, to uao, 

maintain and alter said properties as it aees fit and will have 

the right to schedule passenger trains with priority over the 

5 
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Tru~teea' freight tr~ine, provided ~aid freight train■ will move 

without. undue interruption to freight 10rvioe by the Authority 

and, further, the ■aid Authority will oxoroiae control over the 

use, condition, maintenance and operation o! said property. 

The reserved freight ea■ement, hereinabove referred 

to, ■hall alao inolude the uae of facilities in order to con­

tinue TruateeP' freight aervioe as sot forth below: 

(A) NON-LINE AREAS ANO FACILITIES 

l. Out■id• of th• Bo■ton Engine Tol'minal Area. 

Outaide of the Bo■ton Engine Terminal Area, which 

Area is shown on plan entitled: •aoaton and Maine 

Corporation 

Lacy, Tru■teea 

Rob•rt w. Meserve and Benjamin H. 

Scale: l" • 200' Date: 

December l, 1975", ■aid plan being marked Exhibit 

"B", attached hereto and made a part hereof, the 

Trustee■ ■hall retain tho right and easement to continue 

to u■e, and uee in the future, all thoae area• of land 

and building,, and all of that equipment, excluding 

paaaengor rolling ,tock, and all of the facilities other 

than lin•• of railroad including, but not limited to 

yards, freight buildings, public delivery facilitie■, 

buildin9• now locoted in the Town of Billerica, 

all •hope and all aervicing facilities situated outaide 

of said Boston Engine Terminal area, 

(a) Provide~, however, the Authority ahall have 

th~ right to make such uae as it may deaire of aaid 

Non•Line Area ■ to th$ extent that auoh use by tho 

Authority doea not materially interfere with the 
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then current or then reasonably foreseeable uao of 

such Non•Line Areas and Pacilities by the Trustees 

in conducting railroad frei9ht operations: provided, 

further, that in the event such use by the Authority 

materially interferes with the Trustees' use of such 

Non-Line Areas or Facilities, then the Tru■tees 

~hall be provided equivalent, substitute areas or 

facilities for use by the Trustees, but without 

inte~ruption of the Trunt~~s• use of •uch Non-Line 

Areas or Facilities and at no cost to said• Trustees. 

(b) Provided, further, that during such time as the 

Non-Line Aroaa or Facilities are u■ed exclusively 

by the Tru■teea, said Trustees ■hall, at their own 

expenao, maintain and keep such non-line areas 

and facilities in as good order and repair as they 

are at the time of execution of this instrument, 

reaaonable wear and tear excepted. Provided, 

further, at ■uch time as such non-line areas and 

facilities shall be used by the Authority in con­

junction with Trustee■, the expenses relating to 

the non-line areaa and facilities shall be borne 

jointly in accordance •-11th their use aa determined 

initially by that Agreement entitled: "OPERATING 

AGREEMENT" by and betwe"n th" Trustees ond the 

~uthority, dated March lB, 1976, which OPERATING 

AGREEMENT is attached hereto nnd made a part hereof, 

!lnd marked Exhibit "C", or as the same may be 

amended or oxtondecl, and thereafter by ony written 

l19reement whioh shall be entered into between the 

~:ruste11111 .:ind the Authority. 

7 
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(c) Provided, further, tho Tru$teea' right to 

continue to use, or to use in the future, "Non-

8 

Line ArecaD or Po.cilitiea" and the Trustee■' obligation 

to maintain same, which obligation shall aeaae in 

the event thAt any of the f~llowing contingencies 

O001.1r: 

(I) A voluntary aurrender ot auch uso ot 
"Non-tine AteH or !'aoilitioa" by the 
Truatee, •• evidenced by notice to tho.t 
ettect given to the Authority, or 

(XX) In the event the Authority shall 

(i) have o. J:>ona tide UH tor auch "Non­
Line Areas or Pacilitiea" in connection 
with it• rail or tran■it commuter 
aervice, or 

(ii) have a bona tid~ 1pe0ifi0 intention 
to ■ell or lease ■uch "Non•Lino Areas 
or Facilities", or 

(iii) have a bona fido apeeifio intention 
to make improvements or repair■ to 
■uoh "Non-Line Areas or Facilities", 
which repair• the Truat••• have, in 
writing, declined to mo>ce or which 
the Truatee■ t~il to make after 
reasonable opportunity and after 
receipt of notice concerning ■aid 
improvomenta or repair■, provided 
that the Tru■t••• are not then uain9, 
nor ho.ve any then roo.■ono.bly tore■eeable 
need to uae, auch "Non-Line Area• or 
Fai,ilitiea". 

In th• event the Tru•t~e• do ceaae to uae and 

maintain, a■ provided above, ■aid Authority ■hall be 

entitled to a release of ■uoh right■, exeouted in 

recordable form, but ■aid releo.se 1hall be recorded 

only in the event of the conveyance or long-term 

lea•e ot the "Non-Line Arca• or l"acilitiea" involved. 
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In the evont such convoy~nco or long-term l~a~e 

does not occur, as intended by the Authority, or such 

improvement or repair is not accomplished within six 

(6) months atter the Authority•~ notice ot its 

intention to mnke such improvomont or repair has been 

given to the Trustee■, then the release shall be 

returned to the Trustees and the Trustees' rights 

shall return to the ■tatus quo prior to notice ot 

the Authority's intention. 

(d) TrustGes' right to continue to use machinery 

which is included in tho "Non-Lino Areas and 

Faoilitie■" ■hall not include tho ri9ht to move 

said machinery without prior approval of the 

Authority, provided, further, right to continue 

to use said machinery ■hall impose no obligation 

9 

upon either the Authority or the Trustees to maintain, 

repair or replace said machinery. 

2. Non-Line Facilitia■ Within the Boston Engine 
Terminal Xrea. 

Except as horaina!ter provided, the riqht ot the 

Authority to uisc and control "Non-Line Areas and 

Facilities" within tho aaid Boston Snqine Terminal 

Area shall be exclusive and the riqht of the Trustees 

to continue to use "Non-Line Areas ana Facilities" 

shall not extend to or inc:luae those lands, tracks, 

buildinqs and tac:ilitiea situated within the Boston 

Engine Terminal Aroa, except in th,, tollowing instances, 
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(a) The Trustcea ■hall havo the continuing right to 

use, in conjunction with the Authority, both 

through line and any necessary track■ which prcvido 

any acce■a thereto within tho Bo~ton Engine 

Terminal Area, which through line tracka and 

acce■ a tracka are nece11ary to •ervice facilitie■• 

(b) The 'l'ruatee1 ahall have the right to uae, in 

conjunction with the Authority, aanding, fueling 

and minor lQCOmotive repair tacilitie■, a• they 

currently exist or may be suitably replaced or 

altered, within the Boston Engine Terminal Area. 

(c) Tru■teea ■hall have the right to uae, in conjunc­

tion with the Authority, the exi•ting dieael hou■e, 

storage !acilitie■, wheel truing machine, drop pit, 

and aHociated facilities in the "Tracie 40 Area", 

all of which are included in the area of Joint use 

within the Boston Engine Terminal Area, as defined 

in Exhibit "B", together with apace for a wrecker 

and ■now plow, and the freight oar repair 

taoilitiea adjacent to ■aid diesel houaa. 

The Tru■tee1 1 right to continue to use the 

existing dieael houae, 1torage facilities, wheel . 
truing machine, drop pit and aaaociated !acili­

tioa, as well as apace !or wrecker and ■now plow 

and space adjacent to diesel house shall termi­

nate upon the expiration of one year after receipt 

o! written notice of euch termination by the 

Authority, provided, however, that no ■uoh notice 

of termination shall be effective if it is 

given to tho Tru•tces prior to the expiration 
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of two (2) years from tho dnte horoof1 provided, 

further, no such termination by the ~uthority 

shall give the Trustees any right to either 

substitute facilitio~ or to economic damages. 

(d) The Trustees shall pny to tho Authority 

for such use as they may ma~e of the facilities 

described in sub-paragraph (b) and (c) above, a 

sum oqual to thoir oharo of the maintenance costs 

of such facilities as each party's use of such 

facilities relates to the total use of such 

facilities by the Trustees and tho Authority. 

(B) PERIMETER LINES 

11 

The Trustees shall have the continuing right and ea~e­

ment to use, in the conduct of their freight services, the fol­

lowing lines hereinafter referred to as "perimeter line•"• which 

termination shall include related trackage, freight service buildings 

and signal facilities. Perimeter Lines are as follows: 

WEST ROUTE MAIN LINE 
NEW HAMPSH!RE/MASSACHUSETTS BORDER 

(Val. Sec. 2, Map 34, Sta. 1921+14.?3) 
TO LOWELL JUNCTION, MASSACHUSETTS 

(Val. Sec. 2, Map l?, Sta. 1037+00) 

NEW HJ\MilSHIRE MAIN LINE 
BLEACHERY, MASSACHUSETTS 

(Val. Sec. 13.l, Map 23, Sta. 1299+00) 
TO NEW HAMPSHIRE/MASSACHUSE'l'TS BORDER 

(Val. Sac. 15, Map 9, Sta. 1818+41.0) 

FITCHBURG ROUTE MAIN LINE 
~It"tows (KYER), Mss~cHOsETTS 

(Val. Sec. 36.l, Map 33, Sta. 1?78+38.2) 
TO FITCHBURG, MASSACHUSETTS 

(Val. Sec. 36.l, Map 49, Sta. 2619+12.44) 
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Provided turther, the Tru•teea' righ~ and easement to 

continue to uee the perimeter line■ ■hall last a1 long as Trustees 

have either current use, or any then reasonabl)' foreseeable use, 

!or the perimeter line■ and the Authority shall not have the right 

to terminate the Tru■teea' use therein either by providing substi­

tute facilities or the payment of economic dMagea or for any 

other reaaon. 

Provided, further, that when the Tru1tees have no cur­

rent, nor then reasonably fo~e■eeable u■e, the ■aid Trustees 

.... 

■hall execute a relea■e of their right• in said perimeter lines, 

which release ■hall run to the Authority. In the event that the 

Tru■tee■ and the Authority dhr.qroe as to what oonmtitu1:es tore­

■eeable use, aa eet forth atoreaaid, then such di ■i:,1.1te •hall be 

resolved in accordance with the Section of this XnBtrument entitled: 

"Arbitration". 

Provided, further, that, ■ ince there is no rail paa1en-

9er ■ervice ~ondueted on the perimeter lines, with the exception 

of the New Hmnp•hire Main tino betweon towell and Bleaohery, Ma■sa­

chuaetta, and, aa lonq a■ the Authority doe• not conduct paas~nger 

rail ■ervice on or over a perimeter line, then all asp~ots of 

operation, maintenance and repair of said perimeter lines ■hall 

be in the exclusive control and at the expense of the Trustees. 

Provided, further, the Authority ■hall have the right 

to u■o ■aid perimeter line■ at any time, but upon the term• and 

oondition■ as ■et forth under the clause ~ntitled1 "Jointly Uaed 

Line•" hereinafter ■et forth, provided that such use by the Author­

ity shall not interfere with the ability of freight trains operated 

by tho Trustee■ to enter, pa■s through or work upon said perimeter 

line■ without mat~ri~l delay. 

L _________ . 

I 
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(C) OTHER LINES 

All of the rail lines contained in the above described 

parcels, other than those described as "Perimeter Lines", shall 

be hereinafter referred to as "Other Lines." This term shall 

include all related trackage, freight service buildings and signal 

facilities, and the Trustees hereby reserve the continuing right 

and easement to use tho "Other Lines" in tho conduct of their 

freight service, subject, however, to the following provisions: 

l. 'l'he following lines, comprising· a pCJrtion of "Other 

Line■" shall be used exolullively by the Tru•~ee11 and which "Other 

Lines" the Tru■tees specitically reserve unt:, themselves the. 

right and easement to use in the conduct of their railroad freight 

service: 

EASTERN ROUTE MAIN LINE 
fPswfcR To sfATE t!NE 
SAUGUS BRANCH 
EVERETT JCT. TO WEST LYNN 

EAST BOSTON B!'IANCH 
REVERE TO EAST §osTON 

SALEM AND DANVERS BRANCH 
~ALER TO ~ANVERS 
WEST PEABODY TO SO. MIDDLETON 

WESTERN ROUTE MAIN LINE 
WILMINGTON JCT. TO to~ELL JCT. 

NEWBURYPORT BRANCH 
WAKEFIELD JCT. TO TOPSFIEL~ 

MAND L BRANCH 
LAWRENe! :ro ~ATE LINE 

STONEHAM BRANCH 
f.RffiTVALE TO S:lfo°NEHAM 

BILLERICA BRANCH 
NO, Bitt~rt?cK TO BILLERICA 

13 



FITCHBURG ROUTE MAIN LINE 
~~O!R XcTON to A1££ows!AYER> 
FREIGHT CUT OFF 
~OME'l\VILLE 3"~'!. TO HILL CROSSING 

CENTRAL MASS. BAANCH 
CLEMA'L'IS BROOK 'rO MJ\RLBORO 

BERLIN BRANCH 
GLEASON JCT. TO BERLIN 

MAYNARD BRANCH 
soOTR AC'l'ON TO MAYNARD 

CREENVILt~ BRANCH 
AYER '1'o sfflE tfNE 
WILMINGTON JUNCTION BRANCH 
WILMINGTON TO WILMINGTON JUNCTION 

Theae lines ■hall be referred to ae "Freight 

Only Line■" unlen ■ai(l line■ are oonvertod to "Jointly Used 

Line•" by the Authority under its .reserved right to determine 

from time to time, which ot the line or li~es used only tor rail­

road freight purpo101 ■hall thoncotorth, and until further notice 

trom tho Authority to the Trustees, be used tor railroad freight 

purpo101 jointly with the railroad or transit paa~enger service 

ot the Authority, a■ if said lines had baen origindly deaoribod 

and categorized a■ "Jointly Used Linea". Thi• right of the Author­

ity •hall, in eaoh instance, bo exer0i1ed only upon at leatt thirty 

(30) day■ prior written notice, in writing, given by the Author­

ity to the 'l'ru1tee1, 

2. The tollowin9 rail linea included in the Renl Estate 

■hall be uaed jointly for both railroad freight service conducted 

by the Trustee• and railroad or transit pa,sengor services cor.ducted 

by tho ~uthority or on the Authority'• behalf, 
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E~STERN ROUTE MAIN LINE 
BostoN"!o IPSWICH 

cr.ouCI•!STER BRJ\NCH 
lmv.i!:~LY JCT. 'l.'0 nocKPORT 

NEN HAMPSHIRE ROUTE MAn: LINE 
aos1l'oN 'l'o towftt 

WOBURN BRJ\NCH 
WINCHESTER TO WOBURN 

FITCHBURG ROUTE MAIN LINE 
BOSTON TO so. X~TON 
LF.XINGTON BRANCH w. CAMfiRIDGE TO BEDFORD 

(D) CONTROL AND MAINTENANCE OF ON-LINE EASF.ME!:T PROPE~S 

l. Freight Only Lines 

Trustees shall have sole oporating and maintenance 

control over All "Freight Only" rights of way and related 

on-line taoilitiea, including but not limited to tracks, track 

materials, appurtenances, buildings, structures and roilroad 

uquipment as long, in eaoh instance, as such rights of way are 

not being used in Authority's passenger operations. The Trustees 

will, at their cost and expense, maintain the samo in proper and 

■afe condition tor the freight use to which they are put, in each 

instance, and repair, replace and renew tho same when and as 

it appoara to be reasonably necessary nnd dosirnble to do so. 

2. Jointly Uaed Lill!!, 

(a) Control. 

Authority shall hn"e tha control over the uso, sch&o 

duling of po.s■enge:c trains and operation o! "Jointly U11ed LinM" 

but mny, from time to time, under a~reomont with the Trustees 

delegate the aotual day to day operdting control, dispatching 

and scheduling to Sellera. In the oxorcinP. of its control ovor 

15 
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tho Jointly U•ed Lineo, Authority will make all reasonable efforts 

to expedite the movement of freight trains, including expediting 

repair• to lines ana tho removal of obstructions and scheduling 

reg·ui~r mai:r.tel'ance and repdr progr~.m111 at hours which will not 

unreaeonably interfere with auch movement. 

(b) Maintenance of Jointly Used Linea, 

The party to whoae atandarde a given lino ia being 

maintain~d, a• heroinbelow provided, shall herein be referred 

to as the "Maintaining Party". The Authority shall be con■idered 

to be the "Maintaining Party" of rsny Jointly Uaed Line being 

maintained to Authority'• •tandards notwithstanding the fact that 

actual maintenance may be performed by Truateea under contract 

with Authority. 

Tho "Maintaining Party" ahall perform the maintenance 

work nece■aaey or desirable to maintain the Jointly used Lines 

and related on-line facilities in a proper and aafe condition 

and repair, replace and renow the same when and a& it appears 

necessary and doairable to do ao in order to maintain them in 

a proper and ■ate condition in accordance with applicable Federal 

and state ■tandard• and regulations. Such maintenance shall be 

in compliance with standard• to be set from time_ to time by the 

Authority as evidenced by a written notico given by the Authority 

to the Trustees ■etting forth objective criteria including the 

applicable F.R.A. standard, except that if the Trustees desire 

to maintain o "ointly U■ed Line and rtilated on-line tacilitie• 

in compliance with ■tandaraa that are higher than thoao ao set 

by tho Authority, they may do 10 upon giving similar written no• 

tice to the Authority and thereafter, until the 9iving of further 



BKl3117 PGl30 ) 
17 

notice which may be given by either party roostablishing the Author­

ity's standard as the governing st~ndard of maintonnnce, such 

line and related on-line facilities shall bo maintained to Tru8-

teo•' atMdarda. From tho date hereof, and until further notice, 

the following lines shall bo maintainod to tho Authority's etan­

darde1 Eastern Route Main Line, Boston to Ipswich: Gloucester 

Branch, Beverly Junction to Rockport; · New Hampshire Route Main 

Line, Boaton to Lowell, Woburn Branch, Winchester to Woburn; Fitch­

burg Route Main Line, BOeton to South Acton. 

(o) Coat of Maintenance of Jointly Uaed Lines. 

All maintenance cost• and expenses relating to the 

Jointly Used Linea shall be borne in the first instanco by the 

"Maintaining Party". The other party, hereinafter referred to 

a■ the "Contributing Party", shall pay to the Maintaining Party 

an amount determined according to the formula contained in sub­

paragraph (d) below toward the maintenance costn and expenses 

borne by th• Maintaining Party during such cal~ndar year. such 

payment• ehall be made, on account, quarterly, according to roa­

sonable estimates and there shall be an adjustmont annually, wit:h­

in 90 days following the close of each year. 

The Maintaining Party shall expond, in each calendar. 

year subsequent to the year 1976, in connection with the mainten­

ance of all Jointly Used Lines, not less than tho amount of the 

Contributing Party's contribution to tho maintenonco costs and 

expenses :i:-olating to Jointly Used Linoa f?r the prior ye.:ir. 

(d) Calculntion of Contrib\,t:l.on to Maintennnce costs • 

. (1) Signals and Crossing Protection Dov ices. 

To .calculate the Contributing Party's obligation 

to contriouto toward tho costs of installing, ~aintaining, 
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repAiring and oporating •ignAls and grade crossing protection 

dovicel!I on Jointly Used Linea, th,, Truateos' average syatemwide 

signalling and grade crossing protection cost per train mile on 

signalled Main Track Lines which are under the operating and main­

tenance control ot the Truotee■ will be calculated tor eaoh cal­

endar year, using relevant ICC Aoeounta, as shown on Exhibit D 

annexed hereto. The average coat per train mile thua obtained 

ehall be multiplied by the number of train miles run by or tor 

the aocount ot the contributing party in auoh year over Jointly 

tJaad Lines. 

(ii) Other Line MMintenanoe Expenses. 

For all othor line maintenance expenafta (includ­

ing, without limitation, the coat• ot installing, repai~ing and 

maintain~ng track~, ties, ballast, embankments, abutments, bridges 

and other right-ot-way structures) on ,Tointly t:Jaed Linea, the 

Truateea• average ayetem-wide coat per gross ton mile on all Main 

Track line• which are under the operating and maintenanoe control 

ot tho Tru•t•e• will be calculated tor eaoh oalendar year uaing 

relevant ICC Account■ maintained in aocordMce with tho prooodure• 

exiating at the date ot thia instrument, as shown on Exhibit E 

annexed hereto, and the share of auch costs incurred with respect 

to Jointly Uaed Line• which •hall be payable by th• Contributing 

Party will be •qual to the number ot 9ross ton milo• run by or 

tor the account ot auch party in that year over 1uch Jointly Ured 

Line• multipliod by such average coat per gross ton mile. 
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(E) OTHER PROVISIONS RELJ\TING TO F!l.EIGHT EASEMENT~ 

1·. Rights of Parties to Make Alter11tions 

In the event that tha Authority ahall alter or increanc 

(whioh terma shall not include termination or diminution of 

paaaengor service) its use of Freight Only Lines, Jointly used 

Lines or Perimeter Linea and rel6ted facilities, to the extent 

that, or in auoh a manner that, J\uthority'a use unduly inter• 

ferea with the ubility of the Tru~tees to provide freight wer~ 

vice at preaent or reasonably foreseeable levela of volume and 

activity as preaently conducted, Authority shall provide substi• 

itute or additional facilities (on the same right of way in the 

oaae of Porimeter Line■) adequate to permit ■uch frai~ht service 

or, with respect to line• other than rerimeter Lines, pay damages 

ao appropriate under the circumstances. In implementation and 

not in limitation of the foregoing sontenoe, it is further agrood 

that: 

(a) The Authority ■hall, at all times, mako available 

to the Truatees rail access to all of their presftnt freight ser­

vice locations, ao lon~ aa, in eaoh instance, there are shippers 

or receiver• actively uaing, or reasonably in prospect to use, 

auch location■• 

(b) Authority ahall not move any of Trustees' public 

delivery tracks unless it moves them (in ~omplianoe with ell ap­

plicable laws and regulations) to new locations nearby their pre­

aent locations, with substantially equivalent work space and high­

way acooaa, at no cost to Trustees. Any such n~w location shall 

be auitably connected with either the Bdr:le line as the original 

connection or a lino approved by tho Ti:ustee:s, whose .~pproval 

shall not be unreasonably withheld. 

19 
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(o) The Trusteea, at their expenae, may install Bwitohes 

and aidinga including any aaaociated ■ ignalling to serve new looa­

tiona. Such expense rnny include grade separation !rorn rapid tran­

ait linea, it such separation is deemed neceaBary by the Authority. 

All auoh in■tallationa shall be aubjeot to the approval ot the 

Authority, whose approval shall not be unreaaunably withheld. 

(d) In the event o! an alteration in the existing 

trackage or yard tacilitie• desired or required by Authority, 

Authority will provide, at no cost to Truatees, such aubatitute 

trackage or yard facilities aa may be necessary to move freight 

train• between points now served by Truateea on alignments cap­

able o! elapsed time• no greater than the averaga time in which 

Sellers can, as of the date hereof, move freight trains between 

■uch point• at apeeda authorized, as o! the data hereof, uaing 

equivalent motive power. In the event that operations of the 

Authority require aignalling on certain trackage or in certain 

yard• more extensive than that presently existing, Authority shall 

equip ■uch trackage, yard facilities and necessary freight roll­

ing ■tock with all rea1onably neoe■aary signalling devices. 

(e) Authority ahall provide and maintain clearance 

and load carrying capacity on each Jointly used Line or Perimeter 

Line under the control o! the Authority at least equal to the 

phyaioal minimum exiating thereon as of the date of this Agre~­

mont. In the event of any new conatruction perfo:rmed or permit­

ted by the Authority, there will bo orect~d no structure nor will 

any invasion of the air apace over such line be permitted which 

will in any way ob■truct the operation of trainB thereon with 

equipment or cargoea extending to a height above the top of the 
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rail up to tho minimum clearance on such line oxisting on tho 

dato of this Agreement; nor will Authority erect or permit to 

J,e erected any obstruction within B feet 6 inchos of the center­

lino of strai(Jht track or within 8 feet 6 inchC?s plus l inch for 

~aoh degree of curvature of curvod traek. The Authority shall 

not install any new track nor relocate any exicting track loss 

than 13 feet (not less than 14 feet wherever reasonably feasible) 

centerline to c~~terline from any other track if either track 

ia being used by the Trustees in their froi9ht service. Where 

existing track is being rooonstructod or former trackage i• being 

rein■talled, Authority shall have the Qption of reconstructing 

or reinstalling such track to clearances and alignments no mo.re 

re■trictive than tho1e exi1ting as of March 18, 1976. For the 

purpo••• hereof the minimum clearance on any line other than a 

Perimeter Line existing as of March 18, 1976 shall be the actual 

minimum clearanco, or 22 feat above the top of the r11U, which• 

evar is less, and on a Perimeter Line shall be 22 feet abov~ the 

rail. 

(t) Trustee• may, at their own exponae, alter or improve 

any part of the Real Estate other thim the areas of Authority's 

exclusive use referred to in (A) 2., and provided for in (E) 2,1 

provided that such alteration doos not dotract from the value 

of the Real Estate or materially int~rfere with Authority's then 

current or then reasonably foreseeable use of the Real Estate. 

The plans and apeciticationa for each such alteration or improve­

ment involving an expendi.ture of more than $100,000 shall bo •ub­

ject to Authority's written approval prior to the commencement 

ot construction. 

The preceding senten~e shall not have the eff~et 

o! limiting the Trustees' duties to obtain prior approval of 
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plans tor switches and sidotracks pursuant to S•ction l (c) above. 

2. Termination o! Tru•tees' Right to Uae 

The Authority mt1y give written notice to the Trus­

teeM of its de•ire to use exclusively a line or lineu ot railroad 

property other than Perimeter Lines. Upon receipt of such notice, 

the Trustees •hall immediately prepare and tile all auoh applica­

tions tor governmental approval aa may then be necessary as a 

prior condition to the Trustee•' abandonment of aervice on •uoh 

line, diligently prosecute the aame and, wh~n such approval becomes 

final, cease operation on auch line or lines. Authority shall 

reimbur•e Tru■teo■ tor all reaaonable expenaea including attorney■' 

tee■ incurred in connection wi~h the obtaining of such approvals. 

In the event th~t compliance with the obligation• contained in 

thi ■ aubparagraph cause• Tru■teea to discontinue service to a 

revenue-producing c~stomer or cuatomers, Authority shall pay 

to Truateea, no later than sevon days prior to actual discontinu­

ance of ■erviee over any line ao abandonod economic damage• deter­

mined a■ tollowai: 

,;a) Determir•e Trustee■' total railway operating 

revenue from trcd'.Uo originated by or destined to such customer 

or cu•tomera to whom service has been or will be discontinued 

(including only Truateea' share of the total revenues derived 

from the movoment) durin9 the last full calendar year prior to 

the notico from the Authority with respect to the line serving 

such customer called for by the first aentenc~ of this subsection 

2. 
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(b) Dotormino tho Trustees' avoidable costs of 

originating or terMin11ting such r:iovoment by aclding the follo...,in(J 

elements as they relate to tho subject trdffic; 

i, Coata relatin9 to Tru~toes' uso of line or 

a portion of a lino to be teminatecl: 

Maintenance of way (Trustooa' share); 
Maintenance of equipment (Trust~es' 
■hare), 
Tranaportntion (Trustees' share); 
Car Hiro or Car coat (Trustees' aharo)1 
Othar coats, if applicable (Trustees' 
share), 

ii. Coat■ relating to use of Trustees' lines 

other than the line to be terminated1 

Beyond line coats, according to "l"Hty 
percent (501) formula". (The formula 
multipliee tho line's pro rata mileage 
(ratio of number of miloa travelled on 
tho line to total number of miles 
travelled on tho ay■tem) by the gross 
revenue gener~ted, s\lbtracta the product 
(9rosa revenue credited to the line) 
from the total gross revenue, and takes 
50 rercent (50\) of the resulting sum 
at the beyond line coat). 

(c) Subtract total of (b) from (a) and multiply the 

result by ten. 

Xn tha event froi9ht service is eliminated over a through 

line by action of the Authority, in addition to the economic 

dama9es relatin9 to the dincontinuane~ of sArvice to revenue~pro­

ducing customers, the Authority will provide an alternate routo 

with the clearances at least equal to those provided for in sub­

paragraph (E) l, (a) above, with load carryin;;i capacity equal 

to those existing on the eliminated line, ot no cost to Trul'lt('tes 

and without interruption in Trustees' ability to render their 

through •ervice efficiently, 

23 
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Once !reiyht ■orvice has been l~gally abandoned, pur­

mu~nt to a final order or orders o! the Interstate Commerce com­

minion and any othar Federal or State regulatory bodiea having, 

at tho timo, juri■diction over the matter ot continuance of rail 

freight sorvice on ■uch line, the easement horo~y provided f~r 

shall terminate with respect to auoh lino and the Truatees shall 

have no right to reinstate rail freight service ther~on without 

prio1· written approval of the Authority, regardleaa of whether 

such abandonment was at the request of the Authority or whether 

it waa upon the Truatees' own motion. 

3. Acce1u. 

With respect to the properties retained by the Trustees 

lying between Somerville Avenue, Cambridge ana the Real Estate 

as Yhown on Exhibit •e 11
, the Trustees shall have the right to 

grant to parties to whom they may convey or lease any ot said 

retained properties, the right, in common with the Authority and 

others, to use the existing Private Way definea on Exhibit "B" 

tor egress and ingress on toot or in vehicles. 

Truatoe• shall by their deed retain an easement to 

conatruct an accesm road up to !our (4) lanes in width through 

the area ::.yin9 between WHhington Street, Somerville and the High 

Lin(.), so .. called, detined as the "Yard 8 Aeeess" on Exhibit "B", 

!or tho purpose o! providing vehicular and pedestrian ingress 

and egrellB botw,,en Yard 8 and ■dd Washington Street. Said road 

shall be conatruetod so as to provide grade separation from the 

High Line until such time as Authority shall opernte a rail con­

nection between the Naw Hampshire Route Main Lino and the Fitch­

burg Route Main Lino or any other route alternative to the High 

Line. At any time thereafter Trustees shall have the option to 



-----------------·---------·--------------
BK I 3 I I 7 PG I 3 8 

ri,guire the Authority to convey to the Trlll1to,!/! tho whole or any 

part of thnt portion of tho High I,ine, d~finP-<'! as the "High Lino 

Segment: on Exhibit "B", without payment of aclc1itionnl considcr.1-

tion1 and thereafter tho said access road may be constructed 

at ~rado. Tha layout of the said acco~s road sha~l not inter~ 

fore with the !u~ctioning of ·Tower X or the New Hnmpshire Route 

Main tine, as thon located or laid out, and 8holl bo subject to 

the Authority's prior approval, which shall not be unreasonably 

withhelt'I. 

4. Right to Provide Fr~ight Service to be Exclusive. 

The Trustees' right. to continue to provide freight 

service . as hereinabove provided shall be exclusive in that no 

other carrier shall have the right to provide freight service 

over and upon any of the lines to be conveyed hereunder, except 

a■ follow■: 

(a) To the extent that the Trustees have entered 

into joint operGtin9 agreements granting rights to operate over 

■aid lines to other oarriorm, the operation or operationn of such 

other carriers, pursuant to such arrangements shall be treated 

as operations ot the Trustees for all purposes horeunder. No 

25 

aueh joint operating a9roemonts with other carriers shall be entered 

into after the elate hereof without tho prior written ar,proval. 

ot the Authority (which shall not be unreasonably withhold) pro­

viclscl that no such approval of the Authority ahall be nocessary 

tor runthrou9h llgreonumts whcro trllins are oporatl'ld by the Trus­

tees' crews. 

(b) 'l'hE1 ,'\uthority ohall, ll!tc.-r tho elate hereof, 

have the right to . tr,1nspo:~t baggage and its own mat<'lrial over 
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and on s1.1ch line"' o.nd such tro.nsportation whall not be oonlider­

ed !roight service. 

(F) GENERA!, PR!NCII>AL OF' COST ALLOCATION 

It ia tho general intention ot th~ parties horeto 

that, except a• more speoi!ioally provided hereinabove or in 

the aeparatc a9reoment entitled "Operating Agreement", 

dated March 18, 1976, (Exhibit "C") or any extenlilion or amendment 

t.~ereot, all direct ooeta and expenses reaulting ■olely from or 

attributable solely to freight operations will be borne solely 

by Tru•teea and all direct coats and expense■ r0~1.1lting from pas­

senger operation■ will be borne oolely by Authority. Overhead 

or joint expense■ will be apportioned betwe~n th• Truateea and 

Authority on the basis of relative u~• ot the facility or depart· 

ment in question, The use of a f~oility or department by any per­

son claiming by, through or under either party hereto ahall, for 

the purposoa of coat allocation, bo deemed to bo auoh party's 

u•s. In the event of a fundamental change in the underlying 

concepts upon which pr.oviaiona hereof relating to ~llocation 

of coata and exponeea ar~ premised (such as might be caused by 

inclu■ ion ot Trustee■ in Conrail, a federal or Htate consolidated 

taoilitiea progrnm or oth•r government ownership ot facilities) 

26 

by which any specific provisions for the allocation of cost ■ and 

expen■e• are rendered inequitable, such proviaion ■ ■hall, at the 

roquest of either Author! ty or •.rr1lstees, be ronegotia ted in good 

faith •o a~ to provide for an equitable allocation under the chanqed 

condition■• 



BK I 3 I I 7 PG I 4 O 

ELECTRICAL AND WATER EASEMENTS 

A. F.LECTR!CAL EASEMEN'!'S, 

The Trustoos hereby rasorve to thcmselve~, their suc­

cessors and assigns, the right and e~semont for the location 

of electrical lines an,1 equipment in tlil\t area of. th!'! Re.il Estato 

defined on Exhibit F annexed heret◊ entitled: Trustees' Electrical 

System - Boston Yards, December 31, 1975"1 which reservation ~hall 

include the right to flow electricity through said electrical 

system to serve the Trusteea' freight casement and for any other 

use, now or in the future. Said reserved eaee~ent shall also 

include right to install, inspect and maintain, repair, operate 

or remove electrical lines and equipment within the said freight 

easement area and the right to use ■aid reserved area and electri­

cal system in conjunction with the sale of electricity by the 

Trustees to other parties, including but not limited to the huthor­

ity and to new oustomers, insofar as tho Trustees lawfully may, 

provided, however, the Trustees' exercise of such right• shall 

not aub•tantially interfere with the operations or the electrical 

needs of the Authority. Such snle of electrici~y by the Trustees 

to other parties shall be with the right to pro!it therefrom with­

out any obligation of the TrusteeG, either to account to or to 

pay to the Authority, any portion of the revenue~ arising there­

from or any other consideration. All of the electrical lines 

and equipment located within snid are~ as of tho date hereof, 

and all such lines and equipment hereafter installed therein 

by the Trustees, shell be and rerrain the :iolc1 property of the 

Trustees and the existence of this ensomont shall in no way be 

considered as establishing either a joint fncility or a joint 

27 
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enterprise with th~ Authority. The Trustees shall nlso have the 

right to assign their reserved rights herein to either the Cambridge 

Electric Compan:, or any other comparal;,le pul;,lie utility at any 

timo within ten (10) years from the date hereof. 

Provided further, that with reepoct to the Boston En• 

gine Torminlll Area, defined on Exhibit "13", Trustooa hereby re­

•~rvo to themeolvee, their aucce■ sors and assigns, the right and 

easement to use and maintain the electrical lines and taoilitie• 

exiating therP.in a• of the date hereof, a~ long as such Ufte and 

rna.int•no.nce doo• not interfere with Authority' ■ operation• or 

usg of the Real Eatat~, together with the right and eaYement to 

inatall and maintain electrical aorvico to Yard 8 and those prop­

ert.ies retdned by Truateea lying between Somerville Avenue and 

the Red Eatate all as defined on said Exhibit "B", provided, 

however, that any auch installation and maintenance shall not 

aubatantially interfere with Authority's operation• or use o! 

the Real Estate and, providea further, that such installfttion 

and maintenance •hall be aubject to the prior ftpproval of the 

Authority, which ahall not be unreasonably withheld, · 

In the event that Authority lllters the eleetrioftl lines 

or facilities existing a■ o! the date heroot within said Boston 

Engine Terminal Area, the Tru ■toes ■hall have the right to m~ke 

an electrical connection at Tru ■ tees' cost to oith~r a public: 

utility or a source o! tho Authnrity, whichever shall be more 

Geonomical !or th~ Truotees, provided that such connection shAll 

not substantielly interfere with Authority's operations or use 

of the Real Estate. 
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B, ELECTRICl\L COVENJ!'.~ 

The TrusteEta furthor covanant and l'lgree with the 

Authority that insofar as th0y la~fully may, Trust~ea shall Bupply 

eleotricity to Authodty at the appropriate Cambridge Electdc 

rate aa long as Trust:eas retain the easement resorved in Paragraph 

A above. 

C, ~ER EASEMENT 

The Trustees hereby roserve unto themselves, their 

ID\.\Ot'eHors and assigrLa, the right and easement to take water 

from tho 12-inch main through an B•inch connection at point "A" 

and t.hrough a l.2-inch connection at point "D" as shown on Exhibit 

G annexed he-retQ entitlec.1 "Sellers• Water System - Boston Yards, 

Ceoember 31, 1975 11 7 which reserved ea•ement shall include the 

res~rved right to flow water through •~id connections to serve 

tho frei~ht easement and for any other use, now or in the future, 

at not le•s than the rate currently mai~tained and without unrea­

■onab~e interruption of flownge at any time. Included in the 

reserved easement is the riqht to inspoet and maintain, r~pair, 

operate, renew or remove the said connections and said line. be• 

tween points "A" and "C" in a manner which shall not substantially 

interfere with Authority's operations er use of the noal Estate. 

The Trustees shall be solely responsible for the inspection, main­

tenance and repair of said lino between points "A" and "C", and 

Authori-::y shall not bi! obligated to contrib\!te to the cost thereof. 

Subject to the terms in the final paragraph of thio Section C, 

the Authority will be solely reapondbl.e for the inspection, 

maintenance and r~pair of the lines betwoen point 11 C" and points 

"C" and "E", but .subj •!Ct to the Trust.cos' obligntions to cor,tri­

bute to tho cost thereof as providod horoaft~r. 
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The quantity of water taken at point"/\" will be esti­

mated and the quantity of Wl'lter taken at point "B" will be and 

shall be metered, except for water used for !ire protection, but 

it requested by the Authority, the Trustees shall install a water 

meter at point "A", at the expense of the Authority (or, if de­

sired by the Trustees, they may install such meter at thair own 

expense) to give an accurate measure o! the usage of water throu~h 

that connection. 

The water line between points "D" and nF" aa shown 

on Exhibit G shall continue to be owned by the Trustees, provided, 

however, the Trustee■ h~reby reQerve to themselves, their aucce■-

sor■ and aaaigna, the right to inspect, maintain and repair the 

said line on the Reftl Estate to the extent that it is located 

thereon. The Trustee■ shall be solely re■ponaible for the inspec­

tion, maintenance and repair of said line but the Authority shall 

be obligated to contribute to the coat thereof as provided below. 

T~• Authority •hall have the right, aubjoct to the rights of the 

Trustee■ and all tho■e partio■ who have the right (claiming by, 

through or under the Truateem or otherwiae) to take water from 

the add line through the connection• located between points "D" 

nnd "F", to receive water through the a11id line at point "D" 

for any use, at not lea• than t~e rate currently maintained and 

without unreasonable interruption of flowage at any time. 

In eneh calendar year the Trustees shall bo roaponsible 

for. ao much of the coat of inapecting, maintaining and repairing 

of all those portions of the water lino shown on Exhibit C lying 

l:>etwoen pointl'I "C" and "F" and "C" and "F." as ahllll be proportional 
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to the traction of which the denominator in tho total volume of 

water paBBing through points "E" and "F" in aaid year and tho 

numerator is the 11un1 of the volllmes of water rmssing through the 

connections at pointf: "A" and "13", and thro1;.9h al.l connections 

lying between points "D" and "F", durin<J said year. Tho Author• 

ity ■hall be responsible for the remainder of such cont, subjA~t 

to Truatee■' duty to oontributA thereto in Accordance with Pro• 

vinion contained in Paragraph (A)2(d) of the Rese1ved Freight 

Eaeement. 

Provided !\lrther, the Authority shall have tho right 

to diaoontinue the oJ!oreBaid reserved right of the Trustees to 

take water at point■ "A" and "B" at any time upon not less than 

ninety (90) days' prior written notice, provided that in such 

event the Authority shall grant to the Trustees, without further 

oon■idoration, upon written request therefor rnade to the Author• 

ity by tha Trusteea, 11uoh euement or other reasonablo rights 

as may be necessary to enable the TruBtees to install and main· 

tain, at their expense, a water main and conn~etions adequate 

to supply the Trusto~s• needs !or water for its freight sorvice 

as well as the needs o! any customors of the Trustees who are 

then receiving wo.ter from the connections at pointa "A" and/or 

"B", which easement and connection shall be so located as to con• 

nect points "A" and "B" with either n public water l.ine or a water 

line o! the Authority, whichever shall be the most oconomicnl 

for the Trustees, provided that such connection shall not sub• 

stantially interfere with the Authority's operations or uoe of 

the Real Estate. 
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O. WATER COVENANTS 

The Authority oov~ncnts and agrees, for itself, 

its su~ee»Aors and assigns, to pay the public supplier for all 

of tho Wfttor taken at points "E" and "F" a11 doterrninod by the 

mot"ra located ct said po'ints. The Trustees eovonant and at,ree 

to pay Authority for the estimated water taken at point "A" and 

for the metered water taJ<on at point "B" and at all connection• 

lying betweon points "D" and "F" at the prevailing water rates 

of the City of Somerville in existence from time to time. 

LABOR PROTEC.!!2li:,. 

The Authority covenant■ and agrees, !or itaeH, it• 

auceeasoru and aAaigns, to indemnify and exonerate the Trustee• 

to the extent provided hereinbelow, against tho cost of (and 

be reaponaible tor) obligations, liability, or claims due to 

proviaion• of Trustees' labor cgreemonta, incluuing labor protec• 

tive conditions of such agreemontz, or of labor protective con· 

dition• impoaed by regulatory agencies or. applicable laws. The 

Authority•• obli•;ation to indemnity and exonerate shall arise 

when employoea or positions are aaversely affected as a result 

of ohangea in tho pAssenger aervieo (including termination thereof), 

pnsaenger facilitiee, or both, or by r~aaon of. the future contract­

ing out or other removal or termination of work previously, now, 

or hereafter performed by the Tru~t~oM' employees to the extent 

that such change, termination or contracting out is the result 

ot an action taJ<on by, or with tho consent of, the Authority. 

It is further understood and agreed that an action 

t~ken by tho Authority mny have eHocts remote from the initial 

I 
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position or positions affected by such action as a result of 

succeesivo seniority displacements, and it ia tho intention or 
the pnrtios horeto that the indemnification and exoneration hero­

in provided ahall extend to such more remote offoctll, 

If tho initiating action affects a position or positions 

solely en9aged in the "Service", (as "service" is defined in the 

Operating A9reemont dated March 18, 1976, Exhibit "C", as amended 

and oxtended) tho Authority will pny all such costs, If the ini­

tiating action a!fect.s a position or positions en9agod in both 

pauonger ■ervic1~ and freight si:irvice, the Authority will pay 

the cost to the 1>x·1:ent that it is solely traceablo to tho action 

taken by, or with the oonsont of, the Authority. In the event 

th.,.t in any instttnce the applicability of tho ir.imodiatoly preced­

ing sentence produces a result which is manifestly unfair to either 

party, the aharing of such termination coet will be ronogotiated 

in 9000 faith so aa to provida for an oquitnblc allocation theroof. 

Xt ia further understood and agreed that tho Trustees 

shall use their best efforts to mitigate liability to such employees 

and that the Authority shall be permitted to participate, within 

reason, in such efforts. 

The Authority will pay to the Trustees such funds as 

may be required to satisfy Authority's obligation to indemnify 

and exonerate the Trustees h~reunder, concurr~ntly with the deli• 

very of evidonce of payment by tho Trustees. Trustees agree to 

keep Authority currently inform~d, to th~ oxtent that the Trus• 

tees can reasonably do so, of all nspec:ts_ of local and national 

labor negotiations which might reasonably bo expocted to expand 

or broaden the scope of tho protective provisionH (i.o., provi­

sions relating to· termination rights) of labor agr(wmonts. 

33 
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ACCIDENT RESPONSIBILITY 

ln the ovont that the Truatees shall cease to conduct 

pasaongor sorvice !or tho account o! the Authority, pursuant 

to the Operating Agroement or a successor operating .a~r.aement, 

the !ollowlng torins and condition• shall immediately becomo e!!~c­

tive with r~spect to events occurrin~ a!ter such cessation: 

A. In tho ovont th.lit harm, damage or injury (including 

death) io eau1ed by the negligence or other act !or which one 

ot tho partio• hereto ia legally responsible without any contri­

butory ne9li~ence or legal responsibility on the part o! the other 

party hereto (except in eircW'tl ■taneee described in C below) and 

said harm, damage or injury (including death) occurs to the 

property ot, or in the cu■tody o!, one of the parties hereto, to 

property u1od jointly by the parties, to the employees, passengers 

or licensee• of either party, to oommor, agents or employees or to 

third partio■, tho party which caused such harm, dnmage or. injur) 

(including death) ■hall bear all of the cost, expen■e and liability 

ari■ing therefrom and ■hall ■ave harmless the other party from and 

against any 101111, cost or oxpen■e connectod therewith. (This Sec­

tion i• not intended to confer any rights upon third parties.) 

B, In tho ev~nt that harm, damago or injury (including 

~eath) ia caused solely by an act or omission tor which a third 

party is legally ro■ponsible, to the property of, or in the 

c:uatody o!, one of the partie■ hereto, or to the employees, paa­

~enger• or licensee• o! one of the parties hereto, that party shall 

assume all lea ■, cost and expense arising there!roin, without oontri~ 

bution !rorn the other party. (Thi11 Section is not intancled to 

relieve any third party from any liability,) 
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C. In the evont that h,um, d.tml\go or in j ury (includirg 

doath) is cauoed by the conaition of jointly usod linoa, facili­

ities or equipment to tho property of, or in the custody of, one 

of the parties hereto, or to the er~ployeos, passcngore or licen­

sees of one of the parties hereto, that party shall assume all · 

loss, coat and uxpense arising therefrom, without contribution 

from the other party, except that damage to such jointly ufted 

lines, facilities or equipment shall bo repaired by tho Maintain­

ing Party subject to contribution from the other party as provided 

in Paragraph F (General Principles of Cost Allocation) SUPRA. 

o. In the event that harm, damage or injury (including 

death) ill cau11ud by an act or omission for which both of the 

parties hereto are legally responsible and such harm, damage 

or injury (including death) occurs to the property of, or in tho 

custody of, ona or both of the parties hereto, or to tho employees, 

passengers or licensee» of one or both of the parties, each party 

shall bear all o! the costs, expenses and liability arising from 

auoh harm caused to its own property, to property in its custody 

or to it• employee■, pa11sen~ors or licensees. Any other loss, 

cost or expense so caused, including expense of repairing jointly 

used linea, tacilities or equipment shall b~ divided equally be­

tween the parties. 

E. In tho event that harrn, damage or injury (including 

death) i• caused by an act or o~ission for which at 1~a11t one 

of the partiea hereto ia legally reAponsible but in circumstaneoa 

., 
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wh(lrfl le~al roaponaibility co.nnot be attributed to one party or 

the other, nor to both parties jointly, bocauso ot lack ot evi• 

c!lence or a cont:Liet in evidence which cannot be resolved, by liti­

gation or otherwiae, and said harm, aamago or injury (inclu~inq 

de~th) occura to the property of, or in the custody ot, one or 

both of the parties hereto, or to the ~mployees, passengers er 

licensees of on~ or both of the partiea, each party shall bear 

dl ot the coats, expenses and liabili·;y arising trom such harm 

caused to its own property, to property in its custody or to its 

employees, passengers or licenseeo. Any other loss, cost or ex­

penee •o cauaed, inclueinq expense of repairing jointly used linea, 

facilities or equipment, ahall be dividea equally between the 

partios. 

F. In the event ot any derailment or other accident occur• 

ring upon the Roal Esto.to wherein cars, motive power or other 

equipment of either party ahall tall or encroach upon tracks, 

bridges or othe~ property being used by the otrer po.rty so that 

said property h blocked or norr:1al c,pero.tion thereover is impeded, 

the party whoae property haa so tnllen or er,croached shall expe­

ditiously rernoV•!I the same and cauae all neceuo.ry repairs to be 

made and all track.a and appurtenances restored, at its expense, 

as tnAY bo required for the continued oparation of the other party's 

railroad activities, 

Both parties agree to cooperate with each other to ex­

pedite the repc:i .Lr and removal o~ such ca;r:s, motive power !!Incl other 

equipment and wlll make all roaoonable efforts to ~ostore the 

affoctod line oi:- !acility to uervice. 
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ARBITRATION 

A. Salaotion of Arbitrators, 

If, at any time, o. controvoray shall ariso which is 

referable to arbitration according to subsection C of this Arbi-

tration S41c:tion, the parties hereto a9ree to engage forthwith 

in good faith discussions attempting to resolve such controversy. 

If the parties so agree, they may involve a disinterestea person 

experienced in railroad operations to ronder his objective advice 

and opintons, which shall be advisory only and not binding unless 

the parties agree in writing to be bound by his judgment in a 

particular instance. In the event such good faith discussions 

do not resolve auch controversy within thirty (3Cl) calendar days, 

or such other time as the parties may agree in writing, the parties 

shall submit such difference or dispute to disinterested arbitra­

tor•, one of whom shall be appointed by the TruAtoes and the 

other of whom shall be appointed by the Authority, and if the 

two arbitrator■ so chosen cannot agree, they shall select a third 

arbitrator, and their decision, or that of a majority uf them, 

shall be final and conclusive between the parties hereto, except 

that if either party claims that the arbitrator'• decision is 

ba■od upon an error of law, it may, within thirty (30) days after 

receipt o! such deciaion, institute an action at law to determine 

such le9al issue. In any such a.ction at law, the partiea shall 

stipulate the !aots to be as set forth by the arbitratora. In caso 

either ot said partie~ shall tail or retuae to appoint an arbittator 

u o.fo,:ei,aid, for the period ot thirty (30) co.lendar days after 

written notice given by the other party to make such appointment, 
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th~n and in that event the arbitrator appointed by the party not 

in default shall appoint a like competent ana aiaintereated arbi­

tu.tor for the c:left1Ulting party, and the said two arbit',:r:ato:r:e, 

so appointod, shall nalect a third arbitrator, and the three 

so chosen shall hear and decide such ditferenco or diaputo, and 

their dodl!lion, or. that of a majodty of thorn, ahdl be final 

and concluaivo upon the parties hereto, except as above provided 

with respect to an error of law. In the event that tho aaid ar• 

bitratora ■hall be unable to agree upon a third arbitrator within 

thirty (30) days after the appointment o! tho second arbitrator, 

such third arbitrator ■hall be appointed, upon the application 

of either party hereto, upon raa■onable notice to the other party, 

by a Judge ot the Superior Court for the Commonwealth of Massa­

chu■otta. Any application to ■uch Jud9e as afore■aid ■hall be 

made and heard in the manner provided by law for the makinq and 

hearin9 o! motions in ,aid Court. It aaid Court declines to make 

such appointment, it ■hall be made by the President oft.he Asso• 

ciation of American Railroad■• If any arbitrator ■hall decline 

or fail to act, the party or per■on by whom he w~a cho■•n or ap­

pointed, aa tho case may be, shall appoint another to act in hi• 

PlllOe. 

B. Reuolution. 

Durin~ the pendonoy o! such arbitration proceedinqa, 

th~ business, operations to be conducted, and physical plant 

to be uaC'CI under this Agr.eement, to the extent that they are 

tho subject mt1tter of euch controversy, shall continue to be 

transacted and us~d in the manner and form existing prior to 
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the arising of. such controvnrsy, unless the arbitrators moko 

a preliminary ruling to the contror~•. 

C. Mateere Referable to ~rbitration. 

All controversies as to tho construction of terms of 

this Agreement which are to survive the Closing Onto and any prac­

tical questions growing out of the application of tho same to 

oiroumstancea, except f.or claims for monetary dama9es in oxceas 

of $100,000, are referable to arbitration as provided in this 

Ar~itration section. 

D. Coat of Arbitration. 

Each party hereto shall bear the costs and expenses 

incurred by it in connection with such arbitration and both parties 

shall share equally the costs and expenses attributable to the 

aorvicoa of the disintereat~d poraon or arbitrators. 

The Trustees and the Authority hereby covenant and 

agree that neither Robert w. Muervo nor Benjarnin H. Lacy, nor. 

any of their aucceasora as Trustees of the Property of the Boaton 

and Maine Cor~oration, Debtor, in the Proceedings for the Reorgani­

zation o! a Railroad, hereinabove referred to, shall be personally 

liable for the performance or non-performance of any of the Trus­

tees' obligations hereunder, and that upon tho transf~r of the 

freight buain~ss and remaining assets of the Trustees to the Reor­

ganizea Debtor, or any other party, pursuant to a plan of reorgani­

zation confirmed in said proceedings, or otherwise trnnsferred 

the Authority and its successors and assigns, will thereafter 

look solely to such transferee and its successors and assigns 

!or the performance of all of the Trustees' obligations hereunder. 
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Upon the anid tranetor of freight businesN and remain­

ing as11c,ts, whether to a succo1111or Truatee or Trustees, to the 

Reorganized Debt.or, or to any othor po.rty or parties, o.ll of the 

rights and easements granted or reservec! to the Trustees hereby 

will inure to the benefit of any and all auc:h transfereoa, whether 

direct or remot~,, and their 1.•espeotive suc:oea ■ora and aasiqns, 

aub:!ect, in each instance, to the assumption bj' the transhree 

of all obligation■ of the Trustoea hereunder related to the par­

ticular rights und easements transferred to such tran■ feree. 

Any voluntary transf.er by the Trustees of the rights 

and easomenta reserved or qranted to the Tru■tees hereby to a 

successor Trustee or Tl"\11teem, to the Reorganized Oebtor or to 

any other party that ■ucoeeds to substantially all of such rights 

and easements, Nhall require as a condition thereof that the trans­

feree Accept and assume all of the rights and obligations of the 

Truatee• a• Operator under any op•ratin~ oontraet between the 

Trustees and tho Authority then in effect. 

Thie Indenture i• executed in seven (7) counterrarts 

for tho purpose of rec:ording in ■even (7) separate Registries 

of o~eda where the real estate li••· EAeh coun~erpart contain■ 

all o! the provisions and attachments containea in this counter­

part. There is affixed to the. counterpart to be ncorded in Suf­

folk County Registry of Doede Dooumentnry Sta~p• in the amount 

of $83,331,72, and is available for innpeetion at that Registry. 

The c:ov•nants contained in thia Indenture are to be 

bindin~ upon th~ parties hereto and their uucce~aors and assiqna 

forever. 

WIIF.REAS, on November 30, 1976, the saicl u. s. District 

court for tho District of Masaachu•etts, by oraer No. 347-c (in 
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Docket No. 70-250-M) authorized the said TrueteeY to convey this 

real ostate to the Ma3suchusettG D~y Transporation Authority, 

this conveyance is hereby m.ide free from liens purau.lnt to said 

Ordex-. 

TO Hl\VE AND TO HOLD the .lbove (leseribed premi111os, with 

all tho privilo9os and appurtcnancoo thoroto belonging to tho 

said MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, it• successors 

and as■ igna, to their own use and bohoof forever. 

IN WITNESS WHEREOF the said ROBERT W. MESERVE and 

BENJAMIN H. LACY, as Tru■teaa of the Property of Boston and Main~ 

Corporation, Debtor, and not individuall~, have hereunto set their 

hands and seals, this 24th day of Deoomber, 1976. 

Suffolk, as 

ROBERT W. MESERVE and BENJAMIN H. 
I.ACY, ae Truateea of the Property of 
eoa~ne 

0

Corpor•tion, Debtor 

As rustee ¼W'n 

COMMONWEALTH OF MASS/\CllUSET.TS 

Boston, , 1976 

Then personally appeared the above-named· Robert w. 
Meserve, aa Trustee of the Boston and Maino Corporation, Debtor, 
and aeknowlodqed the !oregoing instrument to be tho froe net and 
deed ot said Trustee, ~efore me 

,:,✓, / :,,1. ,,,.:, My Commisdon expires:,..,,..... ' ' 
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COMMONWEJ\LTH OF MASSACHUSETTS 

Su!!olk, as Boston, 1976 

Then personally ~ppeared the above-named Benjamin H. 
Lacy, a• Trustee o! tho Boston and Maine Corporation, Debtor, 
and aek~owledg~d the foregoing in•trument to be the tree aot and 
deed ot aaid Trustee, before m~ 

IN WITNESS WHEREOF tho isdd MASSACHUSETTS BAY TRANS­

PORTATION AUTHORITY, by Robert R, Kiley, Chairnan, has aet ita 

hand and aeal, this 

APPROVED AS TO FORM1 

General Counsel ... 
@& C. 

Suttolk, as 

day ot December, 1976. 

BAY TRANSPORTATION 

COMMONWEALTH OF MASSACHUSETTS 

Boaton, 

Then personally appeared the above named Robert R, Kiley, 
au Chairman of tho Maaaaohuaotta Bay Transportation Authority, and 
aeknowlodq~d the toro9oinq instrument to b~ the free aot and doed 
o! said Chairman, before me 
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Exhibit A(l-5) Plans of five (5) bridge~ oxcluded from conveyanca. 

Exhibit B 

Exhibit C 

Exhibit D 

Exhibit E 

Exhibit F 

Exhibit G 

Plan of Boston Engine Terminal ~rea 

Operating Agreement dated March 18, 1976 

Signalling and Grade Crossing Expanse Pormuln 

Line Maintenance Expense Formula 

Seller's Map ot Electric System 

Seller's Map of Water Syatcm 
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(The titles ascribed to the following Artieloa arc 
intended for the purposes of gonoral doscription 
and are not intended to limit the subject matter 
thereof) l'AGI•; 

ARTICLE l THE SERVICE 2 

ARTICLE 2 'l'ERM ·or AGREEMENT 10 

ARTICLE 3 CONSXDEAATION FOR THE SERVICE AND MANNER 
OF PAYMENT 11 

ARTICLE 4 CHANCES IN THE SERVICE: PROTECTION OF OPERATOR'S 
FREIGHT SERVICE 22 

ARTICLE 5 ACCOUNTING RECORDS FOR SERVICE: AVAILABILITY 
'1'0 AUTHORITY· 22 

ARTICLE 6 LABOR PROTECTION 23 

ARTICLE 7 . PASS PRIVILEGl!:S 26 

ARTICLE 8 ANTI-DISCRIMINATION PROVISION 20 

ARTICLF; 9 ARBITRATION 26 

ARTICLE 10 INSURANCE 2n 

ARTICLE ll ACCIDENT RESPONSIBILITY 30 

ARTICLE 12 NOTICES 32 

ARTICLE 13 APPROVALS AND CONDITIONS 32 

ARTICLE 14 SUCCESSORS AND ASSIGNS 3 '.l 

ARTICLE 15 DEFAULT :l3 
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OPF.RJ\'l'ING J\GRJmMENT 

J\GMI:.MENT m<1de thia l8t,hday of March 1976, by and bctwi:ion 

HODERT W. :-.£SERVE and 13CNJAMIN H, LACY, TRUSTEES OF THE PROPERTY 

OF BOS'fON !IND Mi\INE CORPOMTION, (soo in the Mntter 0! Bo~ton and 

Maine Corporntion, l>obtor, united Stntos niatrict court !or tho 

District of M~osuchusotts, Dock~t No. 70-250-M) with an usual 

pl,1cc of bu:.iim1sR at 150 causowD.y Streot, Boston, Suffolk County, 

Mdli9~chu RrlL~ 02114, and not individuully, heroinaftor referred 

to ai; lh:• "Opcr.:itor.", which oxproseion shall includa tho TruRtecs' 

i-.;ucccs•;or::i .:ind n::,aigns whcro the contoxt 110 r<'.'quiraa or flO admits, 

.:ind Lhc M/\3S/\CIIUSl•:·ns DJ\Y TAANSPORT,\TION AUTHORITY, a body pc,litic 

and corporutc and ii politic.il aubdiviaion of tho Commonwealth of 

M<1nri<1cliuso t. ts nstDhlishcd under the provisions of Clenornl Lawl'i, 

Chapter lGll\ <1s amended, and having nn uaual pl~ce of business at 

45 Hi9h Stroot, Boston, ~aeaachusetts 02110, huroina!ter referred 

to "" tlw "J\uthori ty", which oxpreasion l'lhall inclucfo tho eoid 

l\uLhori ly' t.: 11ucc<,scorn llnd :1asign• whoro thci context eo requires 

o 1· no iHlnd. tr. , 

WllERt•:/\~, tho pnrtios hllVe entered into 11 ,Memorandum ACJrcoment, 

u~t0d July 2, 1975, providing, among otho~ things, for tho execu­

tion of .:m Opor,,tinl) J\qroomrmt botwcicm them relating to tho opera­

tion of commuter r..iil sorvic,, by tho Oporator for tho ~,ccount of 

t 11,, /\lit hod ty. 
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NOW, Tllr~l<l·:l·'Olll•:, Jn compU.,11H:<~ with r:.ii.d M1•111rJr;111dum /\9n•,•mc.'nt. 

and with tho intontion of ontcring into the Operutiri<J 1\grccml'nt 

therein contomplatod, the Opor~tor und the Authority, in considera­

tion ooch thnt the other joi~s horein, heroby covenant und agree 

as toll.owe: 

1. THE SERVICE, The Authority hereby retains tho Operator 

to oporato, and the Oporator horoby agrees with the Authority to 
•, 

operate, during tho term of thi! Operating 1\grcomcnt, a commuter 

rail sor.vice (tho "Scrvico") over the lines comprised within the 

reel ost~to which is to bo conveyed by the Operator to the 1\uthorit1 

pursu1:1nt to th<l Purch<1sc and Snlo Agreement between them of even 

date horowith, dnd over. the so-called Ro~ding Branch from noston 

to Wilmington Junction, Massachusetts, in accordanco with tho pro~ 

visiona, and subject to tho terms and conditions, herein set forth. 

All of the said real estate 110 convoyed plus the said Readi.ng Dr,;,.nch 

lino ~u:o herein collectivoly x-oferrod tc u the "Real Estate". 

1.1 Xndepc~t Contraetor Status. The service shall 

bo oporatod by the Oporlltor as an independent controlctor, but for 

the llccount and at tho expcn1e of the Authority, with rolling 

stock and all other nccoosary e~uipmont owneJ by tho Authority in 

accordance with th0 Pnssongor Train Schc~ulo sot forth in Appendix 

A and tho Faroe set forth in Appendix B, llnd with tho rolling 

stock ~nd othor equipment owned by tho Authority set forth in the 

Schedule of Equipment (Appendix C) - all of which Appendices olro 

attached hereto :ind made a :;>-'rt hereof by rotorcnco - and subject, in 
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thQ caHe ot each, to auch roasonuble dalotiona, additions, chango8 

or modification" as may trom time to time be determined uron by 

the Authority and notified in writing to the Operator. by notic~ 

given a r.ca~onable time pr~or to tho taking effect thoraof, 

1. 2 R~Op.lfrl'I and Mllintonanco. Tho Servi co shall incl udc 

pcrforrnin9 rop.iir11 to and aorvfcing rolling :itock owned by tho 

Aurhority, and maintonance of rights•of•way and structures or the 

Authority located within the Real Estate to the extent provided 

in l. 2, 2 bolow, ~•he Service shall also include the mana.gernont 

and ticlminititratior1 of tho Service and tho Real F.state, incluc.ling, 

but not limited to, accountin9 functions, labor relations and 

por.sonncl !unctions, legal mlltters, real estate m1.1nagem<.'!nt 

nncl c,thc,r ~c,rviccn ns may be neccss.:iry for tho efficient opcrn­

tion o! thl.) Service- within the Rclll Estate. 

1.2.1 Rolling Stock. AB regards tho Budd Rail 

nlv~l.)l Cilrs or other rolling atock which tho Authority mny acquire 

nnd aoeign to the Service from timo to time, tho Service shall 

include heavy repairs and ongino overhauls necossar1 to maintain 

the rolling stock in good condition, 

Tho Service shall n~t include major modernizlltion 

or modifications carried out on a campaign basia, nor ■hall the 

Service include the rc-plncomcnt of major componc-nta with components 

or improved dcAi~n on~ campaign basis, intond~d to extend the 

norn1,1l lib.• of th,:- vehicles. 

The Authority shall have tho right to select by 
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compotiU.vo bicl or other mcanR, the 1-!poc:L;il contr;ictor, wlwthcr 

tho Operator or another party, to perform all such modcrnlz;itioni:;, 

modifJc.itiom1, or roplaccme,,t of major components. 

1,2,2 Maintenance of Rights-o~~ay and Structure~ 

Within t:h~ • .:-~-2! the S<•rvi.co, M,1int:enance and repair of righu,­

of-way and ➔tructuros ~hall be included within the Service as follo~H: 

a. All Routine maintenance, including 

but not limited to spot tampinq, 

signal repair, rail end welding, 

replacement of inoulated joints. 

b. Over tho flvo year torm of thiR 

Agreement, tho Authority may re­

quire, ae part of the Service, 

tho replacc-ment of on,:,-oighth of 

the ties on those lines maintained 

by the Authority, one-twelfth of 

tho rail on such lines and the 

resurfacinq, once, of all of the 

lines maintained by the /\uthority, 

In the event a lino or lines shall 

change from a line or lines main• 

tained by tho Operator to a line 

or line11 m11intnine-d by tho /\uthority, or 

vicC! vc-rs.l, the, work to be j ncl udcd in the 
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S1•rvi t.:'-1 wJ t.h rollpt•t:t. l u tiui:h l i.11ti 

or linos ahnll rofloct the number 

of yoarH Ruch lin~ is maintninoa by 

Authority during the term o~ thic 

Agreement, Qnd the ~grcod lifo of 

each category, i.e., ties - 40 years, 

rails - 60 yoar.s, surfacing - 5 years. 

The programming of. the work to bo 

included in th~ Sorvico (for example, 

how mnny o! such tioH shall bo in­

stalled within any given period) Rhall 

be dcterminod by the Authority sub• 

ject to tho ability of tho Operator 

to make avail~ble the necessary 

machinery, material and equipment 

to do tho work without intorfcring 

with the Oporator'n own projects, 

At a minimum, however, the Operator 

will mako available such machinery, 

~atorial and equipment sufficient 

to do such work for tho Authority 

in proportion to doing work an 

Operator' fl own projects 111'1 tho m.iloa 

or track maintained by th~ Authority 



BK 13 I 17 : PG I 8 0 

l i.1n j tc<l lo the R0.a l 1 .. ; B lat<') ln.'.l i n-

t,d. nod by the Opor,1tor bearing al 

lea at l, 000, 000 grosLJ ton miks per 

year. For the purposes hereof, a lln0. 

of trDck is consldcred to be m,1intaincd 

by tho Authority if the Authority i8 

bound to p,1y for the cont of maintenance 

(subject to a right of contribution) 

pursuant to the Purchase and Sale 

Agreement between tho parti0.a of even 

elate herowit:h, 

1,2,J Extra M~intcnance and construction Projects, 

Maintenance o! rights-of-way and structures at a level in axc~~H of 

tho limitations of s~ction 1,2,2 hereof and other construction pro­

jects may be performed by a special contractor dotormincd by 

competitive bid or otherwise by tho Authority, In the event the 

determination 1B made by competitive bidding, the Operator may be 

a bidclor and, it the Operator's bid is accepted, the_ rcsultinri <1ontr,,ct 

will 9ovurn the work, In tho event the Authority determines not to in­

vite eompotitiva bids, nor to contract with a third party but to 

:roquirn the Opor.:it:or to pcrf.o:rm such wo:rk ,rn spcci.:il co11tractor, it 

n1.:iy do so upon rN1non11blc notice and upon th<' tt .. ,rms 110t forth in 
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Scc:Ucm 1.7..4 H11l>j1.•cl lo lh<• ,il,llily of the.- C>1H•r,1t.or t-o m,1k, • .iv;Lil·· 

aLlo m,,chj nc-ry, m,,tc•rLJ.l .ind c•ciu i rmwnl: 1wc,)11i:;1ry to <lo l.lw wor.k 

without j.ntcr!orin9 with OpC'l'lltor's own work projoctR, 

1,2,4 Spacial Provisions Governing Spocinl Contract 

Work. It' and whan the Operator porfor:ns work. for tho /\uthodty ilfl 

a special contractor with respect either to Rolling Stock or Right&• 

of•Way and Structures, Operator's total coats including overhead 

Mhall be divided among costa chargeable to tho Servico, costR 

chilr9oilblo to ouch special contract work, and costs chargoablo to 

all of Operator•~ oth~r activities in accordance with eubeoction 

3,l(d) below and Appendix o roforrod to thorcin. 

Tho Operator, when acting as ~uch Hpociol contractor. 

under uny c:ontrilct which is not the &ubject of compotitivo bidding, 

shall bo entitled to charge an amount in a~dition to the direct 

coRt~ ~nd ovorhoad costs attributable th~roto which shall be a 

fixed amount, calculated ~s a percentage of tho amount of c~timatcd 

direct co1tc and relevant overhead not to exceed ten (10%) percent 

ther<.,of:. 

Tho provisions ot any such contract, if fodoral aid 

is involved, sh~ll be subject to tho approval of tho f0doral agency 

through which ~uch fundA ~re obtained, 

In a competitive bidding situation, where the 

Operator is the succossf.ul bidder, the labor protection pr~­

viRions o! Articlo G below shnll not apply to any c~ployoo 

-7-
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of tho ororator who is hirod or called back to pcrrorm such spc•cial 

contract work, or to nny omployoo whom ho displaccs, if Ruch omployN• 

ia loid off, or oxorcises Honority displacement rights which rcault 

in the payment of protoctiva payments to him or to other cmploycco 

of tho Operator at the concluuion of such special contract work, 

1.2.4 SE.i:i.HUl.tatfonn With Thir.51 Party S1)_c•5:_i:E_!, 

!=.£.~~:~- ln tlw cvc,nt tho J\uthority contracts with a third 

party to pc.•rfQrm 0xtra muintcnancci, cunstruct.ion or npccial pr.o­

joct work, which rtJquJ rcr; planning, supervision or conuult.lt:!.on 

on the part of tho Operator, tho Operator will be compensated for 

its diroct eosto and overhcnd costs attributable thereto, plus c1 

fixo~, mnount., calcuLit.aid ,-ir, a perc<'tntago of tr1e ,1r.toun\' of 

l. 3 ~mtrol. of Work o:rnd Labor Ruln t:ions, Nothing in 

this 1\C'Jl"C'l';lment sht1l.l be construed ns providing for, or permitting, 

any direct control by the J\uthority over the manner in which the 

Operator shall perform its duties, under this /lgrccment or other• 

wise, during the tarm of this Agreement. Tho Operator shall retain 

exclusively tho rights inherent in the employment relationship 

between it as the employer and its employees, inclu~ing but not 

limitrd to tho right to "hire and fire", control the disposition 

of work forco11, hanctlo and settle grievances, cl.-d.ms and disputc::1, 

-o-



BK I 3 I I 7 PG I 8 ~ 

11r1tl l.!,1rry 011 all Jl(.)'IOLintiorw wjl'h itM cmployocu, wlwtht•r wJth the• 

in<Hvidu,11 rnnploycc or through his collC?ctive bargaininq agan'; under 

u lnl,or contr<1ct and in nccorctanco with the federal Railway Labor 

Act, as amondod, 

Operator agrcos, however, thnt it will u&o its bost efforts 

to render the sorviccu provided for under this Agrooment aa effici­

ently <1D ponsiblo, from tho standpoint of both opcratiors and costR, 

nnd thut it will uso its best efforts to ko~p down the costH of any 

un<l all it~nN ot cxponeu. 

F..ich pur1.y sh,111 m1.1int11in ,m ortoctivc liaison with the 

othc•r by ,idvi.i.ing it promptly of any contemplat.;.,d action which 

might a~fc~t umployccs or thu Operator, in order to onsurc,officicnt 

and cffoctivc hundling by tho Operator's labor relations dopart­

m0nt, to minimize potential claims and grievance& and to onsuro tho 

continu~nCC' of sound relations botwaen the Oporntor, its employeoA 

and the unions roprc~onting them, In the event that the Operator 

notifies the Authority that a proposed action by tho Authority 

h0n,undcr would rosul t in A breach of any J abor ngrecmont now or 

horcaftcr binding upon tho Operator, tho parties Rhall rosolvo tho 

problem according to the proccducos sot forth 'in Article 9 hereof. 

ln the ov1rnt that, l\B tho rcaul t of local negotiations, 

the proYiRionn (cxcopt for wngoa and fringe benefits) of tho cxistin~ 

I,,11>or. AqrN'lllC'nts 11r.1' ch.:ingcd or now agrcc•mcmts nrl'l re.ochecl, nnd 

!\Uch ch,1nq,~ or any nC'W ,1<Jrce11wnt .imposes 11ubRt.-intially more 01wrouo 
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bur.tlconri upon ttw f111l11ority th.in .it pr<'ric:-111, tlw /\ulhority ::ii.ill 

have tho r .ifjht, to be• cxorcisc•d in writin<J wilhin thi.rty (]()) d.:iy s 

nl'tor notiflc11t.ion by t.lw Opc>r.ntor o( such chnn<J0, to tcrm;n .:. t c 

fH1.id Opcr.:iU.n9 A9rccm<Hd: ,1nd all terms Hnd provir;ionr; then rcm:1in­

in0 to bo performed thcr.cunJer including any further inccntiv0 

payments but not including obligntions for servic0s theretofore 

performed or tho obligations of tho Authority to the Operator 

under Article 6 below. Such terminntion shall take effect forty­

five (45) dnys alter the exorcise of such right. 

2. TrmM 0Ll_9Rl•:F.MEN'l', The term of thia Agreement shall co:n­

mcncc upon.the date of the conveyance of the Real Estate (other th.:. n 

Lho S,Jid Rc:-ading Drnnch line which the Authority already own~) by 

the Opcirator to the fluthority, and shall continue thcrenftc,r for ,1 

term of five years, unless amended or extended by written agreemen t 

of tho pnrtics, except that in the event the Authority•a AdVi$ory 

Board shall fail to approve the nnnual budgetary provision for the 

Service as rcquirod in paragraph 13.l hereof, with the result that 

tho Service is totally discontinuod, this Agreement "hall terminate, 

Upon such termination all obligations hereunder of both parties 

shall cease, except obligations for services theretofore performed, 

labor protection obligations as "ot forth in paragraph 6 hereof 

and liquidated dumngco, in liuu of incentive paym~ntu to be 

culculntcd aa provided in parngrnph 3.5 hereof for the rcmnind~r 

of ~nia fivr ycnr term. 
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3. CONSIDERM'!ON POR 'I'IIE SC:RVICF. 1\ND MJ\NNE_~ OP PJ\YMF.!i!, The 

Authority .. greos to pay to tho Operll tor, in conaidcrl, tion of the 

performance of the Service, all of the Direct Conte incurred by the 

Op~rlltor in the performance thereof plus a shllro of tho o~orator's 

Indirect Cost:n (including Joint Costa and Rolcvnnt Overhead) op• 

portionod on a faj_1~ nnd cqui t11blc bnsi" 1HJ sot forth below, 

J, 1 ~i_n~_!:ion..!:!,, f'or. tho purpo!lcs of thh J\groc•mcnt:: 

(a) •Direct conts• moans nny opcrationnl or capit~l 

expenditure incurred or accrued by tho Operator during the term of 

thi~ A<rrcomont which is directly attributable to tho Service, whether 

performed on or off the Real Estate. Within tho category of Direct 

co~ts there shnll be included (but without hereby excluding any 

other contu which m~y properly be included in such c~~egory) all 

wages, penLJion co~ts, health and accident insurance coets, retire• 

m< •nt llnd u1w mploymcnt tllX•~s, llnd all othor direct and indir.oct 

compcllf1.il.:ion and labor costs incurred with respect to train and 

~nginc crows, maintenance omployoos, police, ticket sellers, account• 

ing depn r lnu:mt; om9loyce11, clerk11, and othor omplC\yce11 of tho 

Operator whoso time (or an identifiablo portion of whoso time) work­

ing for the operator in attributabla to tho Service and the coAt 

o! .1ll. 110:i:vicos, fuel, matori.:1ls, supplh•s llnd stationet'y used in 

tho Survico . Where any employee, or aquipmcnt of tho Op~rator ia 

employed partly in work attributable to tho Service and partly in 

-11-
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work not. so attributable, only the> part 110 nttributabk nh,1l.l be 

troutcd as a Direct CoAt, 

(bl "Indirect Coots" means Jolnt Costs nnd Rrlcv~nt 

Ovo1'lv.,,1tl ,w dc1 fl.11ccl in (co) ·,1nd (d) bc•l<>W, 

(c) A "Joinl CoHt" nrunns nny cost incurred or .:ircru0d 

by the Op<1rator durJ.nq the term of this /\grc>C'm<mt in the maint01wncc 

or opcr.:ition of tho Rc.:il F.statc (other than r,,il lines. or othet· 

faciliti~s which arc devoted axclusivcJy to freight service) or 

tho personal property b0ing convcyod to the Duyer pursuant to snid 

Purchase and Salo /\grccmont, and all other operbting or capital 

expenditurqs attributable to the Service or the Roal Estate, which 

arc rcnsonably incapnblc of segregation as Direct Costn, and the 

bonc[it from which ia received both by tho Service and by the 

Opcrntor's frci~ht service, 

(d) "Rolcvant overhead" shall mean the Operator's 

gonoral ovorhaad costs of all of its dopartments (including the 

~xecutivc Dcpnrtmont) which have roles or duties relating to the 

provision of the Service or tho performance of special contract 

work for the Authority. Tho following principles shall apply 

regarding such dcpnrtmcntal ovcrhcadi 

(i) If the /\utl1ority assumes n fair share of the total cost of the 

Department, then none of the cxpcnaca of th~t department oh~ll 

ba treated as nircct CoAts, unl~Ra otherwise mutually agr~cd 
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to by the particB, For cxamplo, if the Authority assumos n 

sh~ro of the total cxpcnr.os of: the Operator's Labor Relations 

and P0rsonnol ncpartn~nt, nono of tho services rendered by 

that Department in connoction with the Service or such r.pocial 

contrac:t work Hh.:.11 bo ch.:irgcd to the Author.i ty as Dir0ct 

Cofltn, hut the l)epartmQnt shull rondor labor relations and 

JJ,...rHonn•·l scr.v.il..!1.,ri, a1: required, for the Service anc'I in con• 

n0ction with r.uc-h t1p<•cL1l contr..:icl work. 

(ii) 'l'h" /\ut.horHy will have tlw option of reducing or eliminating 

it~ contribution to tho cost of Relevant Overhead LJttribut~blc 

to .:i.ny d0partmcnt of the Operator and incurring instead Direct 

Costv measured by tho timo ttnd oxpcnsos of tho personnel and 

fncilitios of th~t department devoted to the Servico or any 

such 1c1pc.•c .i..:il contract work whj_ch would otherwise havo been 

hilndlvd as Relcvont Overhead expense. 

(e) The !orogoing definitions shall apply to all 

i t<· n111 of. eoflt of s:! gni fl.eant 11mount unlCH1n in Dny in11tllnco tho 

Op<'rlltor and the Authority ~hllll in writing agree to some different 

pr,,cticc which achieves aub11tantially the same, results. Direct 

Cont items not significant in amount m.'.\y be .:illoel\tod by the Opera­

tor .-.u .ind.i.roct costs, by mutual agreement. 

3.2 ~,2.ti~~r~ct Conte. All of tho Operator's 

TndirN·t Co11t6 sh,,11 \Jc, .illoc-nt~d among the Opcr.itor'o v.:irio11s 
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operating ,1nd service dopdrtmcntR nncl within i:;ai<.l dcp.irl.rnt•nts r.hall, 

whore appropriate, be uccumulutcd in loqic.-11 coi:;t groupi11<Js, ThC' 

number. and comr,011 i. tion of these groupings wi 11 be governed by pr,,c­

tical <.:011!:iclorul:ionB of m.:itod11l ity .:.ind homo9(.-n0ity und will not b0 

such os to complicutc unduly the fnir ulloc.:ition of cxpc•11i-,,.:, to and 

among the Service und the Opcr.,1tor's other llctivitics, Wh<'rc such 

fair allocotion is 11chi.cvublc without ouch <1ccumulrition into group­

ings, other simpler method~ may be uocd, Each such costs grouping 

will bo partially allocated to the Service, as provided below, if 

and to tho extent that it is partially noccssitntod by thn Service 

or supportB a portion of tho Opcrator'a overall capability thnt is 

necessary for the provision of tho Service, 

Tho portion of onch indirect cost grouping to be .illoc­

ated to th~ Sorvicc will be in proportion to thn bcncficiol and/or 

causal rclntionship bctwocn tho grouping and the Service. To define 

this relationship, on ollocation base will be nssumcd which, to the 

ex~ont rcAeonably possibles 

(a) reflects changes in productive activity (such 

ae set forth in Appondix D) that cause coet chunges within the 

9rouplng1 

(b) is simple and easily understood; and 

(c) is available from existing atntistics, without 

additional reporting rcguiromonts. 

Th<" bauc period for alloc,11.ing ind1 t·ect cootR m,,y be.• 
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difforont .. unony the• !IIJVOrlll •;roupj ncJn, .. md tht• Jc•nr;t.h or thv p,,r.ioc'I 

sh1.11l be chotir:n wi Lh duo con~idcruton for tho b..ilanc<i br•tWt'<m .JC• 

counting precision nnd .Jccounting cosL 1.1nd not bo such ilD to 

comp I. i <:.it<· unduly th(' nl locu L l on wlwrn sim.i J tir rcr.ul t11 aro .-:ich.ic!V­

ublc: u:ii n\l lc-1;1; prc·td.r10 mt'l.ho<ln. 

For ox.Jmplo, hoot .:ind ut.ility co&ta lit a given location 

might bo t1llocatod botwoon tho Service and Oport1tor's ~thor activi­

ties, on tho basiR of tho ■quaro footage occupiod by activitiea 

carried on as a pnrt of the Service as opponod to the flquaro footage 

occupi«.-d by such othc:r activ L ties, on a weekly, monthly or bi• 

monthly b~nis -- dcµonding upon tho quantity of heating fuol .:ind 

utiliti<'H m:cc.l llnd tlw at.:ibil.ity of the operating concll.tionA of 

thu two t:l,11H,NJ or .:ictivitit's, In this oxamr,ltJ, hoat and utility 

co~tA nrr tl10 "cost 9rouping", square footngc iu thu "allocation 

bnsn" nnd tho wookly, monthly, bi-monthly period decided upon will 

be the "bnse pP.riod~. 

Allocation of all maintenance coots of "Non-Line Areas 

nnd F.1cilitics", "Perimeter Lines" and "Jointly Uaed Lines" (as 

thooo terms are defined in 11.rticle IV of the aforesaid Purchase 

11nd s.11,1 i\groomentl sh.-:ill be made in n manner consistent with the 

provlsionH of said Article IV, 

-15-
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3 • 3 ~-!!!10_~.!)!~.L£!}~!.'..2.£!!, Whun t.hu Op(!r.itor procures 

now mutnri.ulr.: or suppHos !'or the ::orvico or for i;poc:ial Authority 

cont.r1.tc.!t.R, such m,1tod.alf; or supplies shall bo c:har•J•~cl \.o l.l1c.• 

i\ut.hor..it.y at Opcr111..or'i. uctu,11 cost.. Such 1ww ni,1t.ori,1ls or 

::iu:,pl:lc:,iJ 11ll11ll hc-i pt'.<'>Cur0d only upon tho /\11thn1·i.ty'r, ~•ri\\·011 

uut.ho,:iz,1tio11 or urn.lcr p1·,1cc:,l1Jrofl ,,grecu to in wriU.ng. 

Wbon t.r.i1ch c1r 1::i.,J1H1l ,~atcd 1,l1~ (ot.h~i- th1rn t.ics cincJ bdll.ll:Jl) 

aro nCic\lo'1 f.or mnj,atcmmcc- or,- orr.01:ri,mcy repairs on lines or 

track~ mnintoinod by tho i\uthor1ty (o.q., rail, spikes, tio 

platQs, switch and crosAing purta, ~witch ~achinc~, Gi9nal 

:l.nt.orlockinc; part.n, ot.c.) , Buch Molodals H suit.tiblc aha ll be 

furniohe:1d from the Opor.at.or's inventory of used n,otorinlo, unlc1rn 

tho l\uthority ohall hovo such uoecl matcrinls t.ivailablo in it.& 

own invc-ntor.y, l)r,od mat-orinln from the Or,crat:.or's inventory 

11hall be charged tot.ho i\ut:.hor:l.ty at the or,orator'!'l fovcntory 

valuo. 

Sulvt19od mttt.orj,l'llM rcmovod fr.om linc!n m<.1it1\.tiinecl by t.h0 

J\ut.hori\'y !lhall bo ropaii:ocl at. the Authority'a opt.ion and oxpenr;o, 

und 1.1hdl bG placod in t:.hc l\uthority's inventory. 

New mater ids taken out. of the Operator.' s inventory for 

tho SOl'vice on lines maintained by tho l\uthority, or for special 

contractB, i;,hnll ho chDrgoct to tho l\ut.horit.y at". the Opcrat.or' s 

most roccnt purcha~c price. 



; : BK I 3 I I 7 PG I 9 I 

'l'ht: Authority ugrecs thilt during tho torm h~root' llf.l mnintcn.:lnco 

and j1np.rovc•montt1 i.lrc 1mrforrnl'cl, it will cro,,tc.• Jts own .inventory 

or u:wd m,'lt.<.•rJi,ln rc,movi.,<1 frc,m tlw 1wnl Rnt11lP und thtit' it will 

rc-,wrvo l'luch u:w<l rnc1tC'!rii1J 11 1·omov~•!l f.rom tht.• 110.:11 Estot:<• rur mll :i.n­

torian~,. mid improV<'mt•nt: wor.11 t:o l,t• done on t:ho t(cal r:st..ito .ind tho 

/\uthori ty atJroo:: th.it it will uno 111dtorilllH rrum its own inven-

tory or u»od matcrlnls boforo it r~quiroR tho opnrator to furnish 

uaod miltcrinls from the Opcrator'o inventory. 

If tha Authority shall, in the future, furnish loco­

motivoa !or use in the Service, the Ramo costing principles for 

tho furnishing of used or now parts for such loeomotivoa, as do­

ac:ribo<.l .ibovc for track or signal m.;1torials, t1hall apply. 

Except n~ providad in tho second paragraph of this Section 

3, J nc-i thnr purty nhall usc, new mrtt"rinl or nuppl:i oa from tho 

othcr'1-1 .inv1•ntory without the owning p.:irty'B conoent. 

When 1iithcr party rurnishr.w it1;1 own cqutpmont for uiw 

by the other, including but not limited to trucks, automobiles, 

work equipment, but oxc-ludin9 all passenger equipment sold to the 

~uthority as sot forth in Exhibit B of the Purchase and Sale Agree­

ment of oven date herewith, rolling atoek and miacellaneou• power 

tools and equipment, the owning party will charge the other party 

a rental rate for tho UBo of such equipm~nt which fully compenoatos 

tho own~r for ~cprociation, taxes, interest at prevailing ratos, 

rop.iir .;1nd maintcn.:incc, fuel, lubricants, supplies ant1 11n allow­

ance for the f~jr allocation of idle time. 

J.'or <'('JU i µm~•nt Ustod in th•~ latoRt cdi tion of. ~-~a.! 
Co11tpi l_,,_t i un•·-N,·1 t hm.,l /\vc•r1HJ<• Rc-nl'.il l_ l~•!t.cn ,,nd Moclt"l _ Rc_:l'c•1~12_c-o 
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F:quJ.pm1•nl rilntril,utorB, l:lw r.'<.-nt11l r·.ito Hhown in tlw lhL·n curn!11L 

isi;u<.• wil 1 be ,ldc.>plucl un the rurni:ihJ.ng party's rcnt.il .r.1tc .:rnd 

compi.ir.lblo rates wJ.11 be charged for nimilnr. equipment. 

When c:i.tht•r party furnishes equipment not owm·d by it, 

but ronteicl or lcaae<.l from others, it will charge to the other party 

its full cost ot aupplyin(J such equipment, includinq but. not limited 

ton fair share of transportation expenses and lease for rental 

cxpcnno incurred for idle time. 

3. 4 ~..:1-.!.~:i.!:.!2.ll.£.! Prindplos. Intorpre?tati.on and 11p­

pl.kntio11 or: tho ab<>ve principles, as from Hmo to time appropri11te, 

nlrnll Jn:l.ti;1l.ly he m.odo hy tho Op('lriltor, subject to approval by the, 

l\uthori.ty. l\ppcndix IJ .:,tt.ichcd hereto and hereby made a part hcr<'!­

of, sotB forth tho agreed interpretation of tho above principles 

for purposes of rendering initial billings uncl~r this Agreement, 

To tho extent formulao set forth in Appendix D shall at any time 

not be consistent with the abovo principles, or as tho nature or 

extent of the Service varies, tho formulao shall be 

amondo(l to bring them into greater conformance with the principle11 

above. 

Tho pnrtics r~cognixc that the ~ccounts of the Operator 

ns pr0ucntly rnJint~incd may not provide in 0vcry instJncc for cost 

alloculion C"lly in c~1rormuncc with the ahova princip1~s. Ncvcrthc-
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lona, ul l co1-1lu incurrcid hy th1-' Opc•ra Lor whic•h in ac:c:orcltincr- wi t.h 

Huch principlaN Bhould bo charged to tho ~orvjcu, shall ~o so 

charged, ~ueh churg~n ~h~ll ,~ mudc nH appropriato, rognrdlcan of 

whothor tl~y arc trontcd i~ tho Operator's account» as operating 

~xpeneos or capital costs. To tho oxtont foaaible, accounting 

methods of tho Operator shall. be changed as neccsaary to conform 

to said principles. Upon request by tho Aut.hori ty, the1• Opontor 

will segregate trom other coats of tho Sorvico, the costs related 

to ropair~ and maintenance projects and will bill separately th~refor. 

3.5 ~ivo Paymonta. A" an incentive to maintain 

.ind incr(Ja!il_O ridort1hi.p, tho Authority ■hall Pil:Y to the Operator 

incentiv0 pnymontH nnnunlly nt tho rate of ten cents por revenue 

pasRongcr ~nrried by the pnss~ngor trains and c~rs oporntod in the 

Service during tho term horoof. In the event a rail lin~ upon which 

pass~nger service is being provided under this Agreement ie converted 

to a rapid transit line or otherwise t~kon out of commuter r~il 

service, tho number of revenue passengers carried on the line in 

tho la~t calendar year prior to such convorsion or discontinuance 

or tho commoncomont of construction in connection therewith, which• 

ever i~ tho earlier, shall be determined and incentive payments with 

respect to that lino shall be made hereunder with rep~ct to tho 

portion o! tho !iv~ yoar term of thia Agreement after such laat 

calcndnr ycnr, on the basis of tho number of pnqscngor6 p~r annum 

-19-



BK I 3 I I 7 PG I 9 4 

110 dc,tcrmi nod, provi<.l<•d th.it i II LlH.' ()V,.nt of t-<'l"mi n.it.ion or l'o111-

mutor rail Borvieo on t:hc:, J,c-xin9ton llranch, m> i;uch c.ilcul.:it:ion or 

payment shall be'! maclo to compensate the Operator for incentive 

payments lost by ro~son of such tormination, 

3. 6 Time of Paymcnt11, 'l'hc Authority shall pay to the 

~porator wookly in advance, the amount that tho Operator estimates 

will bocome duo in payment to the Operator as compensation for 

its aurvicca in furnishing the Servjce and in payment for all 

Direct and Indirect Costs to be incurred in connection therewith 

during Aajd weok. Within thirty (30) cluys llt't<'r tho clOf;c of 

oach month tho Opor~tor shnll furninh to the Auchority a statement 

in r~asonabl~ detail of the'! actual Direct a~d Indirect costs 

incurrt"c.1 by the ()per.ator in furnishing tl•c Service during said 

month and tho incentive payment earned with rcflpcct thereto, 

and the Authority shall pay to the Operator or the Oper.:itor 

shall rofu11d or crodit to the Authority, within twenty (20) 

days after the dclivory of such atatemont, the amount necessary 

to adjust tho said estimated prepayment to such actual Ltmount, 

Within six (6) months following the close of ouch calendar 

year ending during the term hereof, and within six (6) months 

followin1J tho onC, of anid term, the Opcra 1.or ah.:lll furnist: 

to tlw Author1 ty a statoml1nt of Buch Oircc:t a1Hl Indirect CoatEl in­

curred and tho incontivo p11ymcntl'I c.:irnc-d by the Opc-r,itor during 
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soi<l yo.,r, which ntntt•m<mt 11hal l r.c,flt.•ct ;.ill 411,1propriat1• ,,111111,11 

odjuHtmontH (for ox~mplc, inventory odju~tmonts mnde on tho basin 

ot a yoar-und inventory ot materials chnrgcd to the Service, taken 

by the Operator) in accordance with procedures approved by tho 

Oporator's regularly ~mployed independent cortifi@d public account­

ants, Tho Authority shall pay to the Operator or tho or~rator shall 

retund or credit to the Authority within thirty (30) days after tho 

delivery of such annual statemont the amount necessary to reflect 

tho net o!tC1ct o! all such adjustments. The making ot such payment 

or the granting ot such credit shall not forocloso the making ot 

,:my further paymont. or the rov<.'rtl.!ll of any cre'1it us a ro~1.1lt of 

tht• p(occdures contompliltad by the, followin9 par.:igrnph. 

The Authority and its accountants whall have the right 

Lo verify any of said monthly or annual statemontg by oxamin~tion 

of tho Operator'• books of account ~t tho offices of tho Operator. 

If as~ result o! such verificiation the Authority shall guosti~n 

any of such monthly or annual statements rendered by the Operator 

<1nd sh.:ill t10 notify t.ho Opc.,rotor in writing, which notice shall 

sot forth the details of the questioned items, then within thir.ty 

(30) d.iyD ,,!Lor rPcoipt from the Authority of ·such notification 

the Operator shall either accopt tho Authority's position as to the 

correct charges for the month or year in question or shnll ~otify 

th<.• lluthori ty in writing that ii: continuc11 to d:lf:for with t.J·.c J\utho-
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rity aA to the aMount due and provide in nuch noti!ication the 

detailo of the items as to whkh difforonces continue to exist, 

Tho itoma ot difference continuing to cxi.11t between the parties 

shall forthwith bo referred for resolution and dcci11ion to urbitr«­

tion a11 provided in Section 9 below if roferrablc to arbilration 

theroundor. 

4. £!!.~(;~ ·rim SEHVJ.cr.: PROTEC'rION OP OPl•:1~· ~: 1•'.Rl·'.IC:!!!. 

SERVICE. Dud ng tho term of. this /\grNimcmt, the Authority shall 

havo oxclusJvo right from time to time, on roa1-1on,1blo notkc to 

the Op~rator in each in11tanc~, to altt!r., amend or otherwise change, 

the P~eocnger Train Schcd~lc (Appendix A), the Fares (Appendix n) or 

th~ Schodulo of Equipment (Appendix C) at tho expense of tho Autho­

rity, and provided that tho charnctcr or extent of tho ecrvi~c to 

be rondorod thoreDf.t~r by the Operator under thiB Agreement shall 

not unreasonably interfere with the freight operations of the 

Operator. 

5. 1\CCOUN'rINC: RECORDS l-'OR SERVICE: AVI\U,Tll:l!LITY TO AUTHORITY. 

D1.1rJ.ng tho term of this Agreement the Opcr.itor agrees to keep full 

and oecurato nccounting books and records of the items of revenue 

nnd oxp~nH~ of the Service substantially in the form maintained by 

the Operator on the date of thie Agreement, or aA tho Operator may 

trom time to time ekct or ai1 nwy be r,•quirc·d to ,·ompl.y with the.• 

laet two 0ontonccs nr Sc~tion 3.4 above, but Bubj~ct to ch~1 -g0 ~t 

th~ l\ut.ho1:i1.y'1;1 din,•ctio11 (lll)<l lit thti /\utho1•ity'a ~;0 J.t> cxpcnuo in ,,.-,e:, 



BK I 3 I I 7 PG I 9 7 

■uch instance). 

The Operator agrees to make any and all of said books and 

records available tor inspection by tho Authority at any reasonable 

time during regular buainoss hours at Operator's p~aco or. places of 

businos~ whore Ruch books and recordn are regularly kept, and to 

cnur.o itl'I otficora or employees to cooperate fully with tho Authority 

in oxpl-1n.:ition ot llny and all i toms therein. llowovor, i.n or<lor not 

to unduly burdo11 tho Operator, tho fluthority !'!hull perform such 

audit procc.•duro11, und submit any claim11, with respect to any mattora 

occurring or itom11 accruing during a~y calendar year ending during 

tho term horeof, only within ono (l} year after receipt ot the 

Opcrator'K annual ~tatemont with rospoct thereto, provided, that 

nothing horoin 11hall bar any cldm rosultin<J :Crom an audit ' of tho 

fluthority by or on boh~lf of any governmental authority other than 

the fluthority or its fldv.hlory Doard. 

6. LADOR PROTECTION, Tho Authority will indemnify and exonor­

.itc tho Operator, to the OXt('tnt provided hor.C'inbclow, against tho 

coat ot (.ind bo rc11pondblo for) obHg.:1tion1:1, linbility, or claims 

due to provisions of Oporntor'a labor agrccmonts, including labor 

protective conditions of such agreements, or of labor pr.otcctivo 

conditions imposed by regulatory agoncios or applicable lawa, Th~ 

obligation to indC'mni!y and cxonornte shall arise when omployooe 

or po1dtionfl ,,ro .idvcracly ntf'cctc-d llO ll rosult of ch,ingos in the 
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paaaongor anrvicc (including torminution th0r0of), pn~Acngcr 

taci1itio~, or both, or by roason ot the future contracing out or 

othor romovlll or termination of work previously, now, or hc1:r-,(tcr 

performed by tho Operator's employees to the extent that such change, 

termination or contracting out is the result 6f an action taken by, 

or with the consent o!, the Authority. 

It is understood and agrend that an action taken by the Autho­

rity muy hnvo effects rcmoto from the initial position or positions 

atfactoa by such action as a roGult of successive seniority dis­

placuments, and it is the intention of tho parties that the in<lcmni• 

fication and cxonorati~1 heroin provided shnll extend to such more 

remote ef.!(.)r;ts. 

If the initiating action affects a poHition or positionR solely 

engaged in the Service, the Authority will pay all such costu. If 

tho initiating action aff~cts a position or p~oitiona engaged in both 

pass~nger eorvicc and freight service, th~ Authority will pay the 

co■ t to the ext~nt that it is solely traceable to th~ action ~~ken 

by, or with th~ consent of, the Authority. 
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In tho event that in any inatunco tho applicability of tho 

immcdilltoly procoding scntonce producm1 o ro11ul t wM.ch is manifestly 

unfair to oithor p~rty the aharing of such tormination cost will 

be ranegotiatod in good !aith so as to provide for on equitable 

allocation thereof. 

It is further understood and agreod that tho Operator shall 

use iLH hoRt <'rfort:u to mitigate liability t.o such 

omploycc,s .ind th,1t the i\uthori ty shall. be, pnrmit tNl to participate, 

within reason, in such efforts, 

Tho Authority will pay to tho the Operator Huch f.unda a5 may 

be rcqu~rc-d to satisfy i\uthori.ty's oblit3ation to indemnify and 

exonerate tho Operator hereunder concurrently with the delivery 

of ovidenco of payment by the Operator. 

Tho Op0rntor agrQOR to keep the Authority currently informed, 

to the oxtont that tho Operotor can reasonably do 110, of all aspects 

of loc~l and national labor nogotiations which might roaaonably be 

expected to expand or broad~n the scopo of the protoctivo provi• 

sions (i.e., provisions relating to termination rights) of labor 

n9roomonts. In th~ ovant that local or national l~bor agrecm~~ts 

cxp~nd or broaden the scope of tho protective provisions of su~h 

labor ngrec,mcnts (other than as a r~sult of a bnrg~incd incroaso 

in wa<1e r,,tcs) to an c-xtcnt moro oneroua th,:m auch protcctive1 pro-

-25• 
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visiona then impo1H.id on the Authority by stlltc or federal law, 

the Authority shall havo tho right, to be exercised in writing 

within 30 days artor notification o! such increase, to terminate 

this /\grccmont and all terms and provisions then remaining to be 

porformoa horoundcr including f.urthor incentive payments, but not 

including obligntions for acrvieos thorctoforc performed or the 

obligation of the Authority to the Operator under this /\rticlo G 

with rospect to all omployocs of tho Operator to tho extant of the 

protective provisions in effect with roapoct to each or them, re­

spectively, as of tho time of such tlrmination, which obligations 

shall survive such termination, Such termination shall take effect 

45 days after tho exercise of such right, 

7. PASS PR!VILEGP.S, Tho parties agree that the Operator, 

insofar as it may be lawful, may continue its present puss privi­

lege practlcus, and passos so issued may continue to be honored, 

8. ANTI-DISCRIMINATION PROVISION, Thora shall be no discri-

mination against any employee or applicant for employment in carrying 

out tho torms of this /\grecmo1>': because of race, color, religion, 

ago, sex or national origin. T~is provision shall include but not 

be limitod ·:•. ':h,- ;llowing: employment, up-grading·, demotion or 

transf"r 1 i; °' .:i:•i.. ..1\t or rccrui tmcnt advortiid.ng: layoff or termina• 

tiO1\; rates of p~y or other formn of compensation; and soloction 

for tr~ining, including appronticcahip. 

!l • ~~~!!.£ti. 
9.1 e~}~:_s~f l\rbitl"atOl"El, If' nt nny tinll1 "contro-

-2G-
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vor~y shall aria~ which is roferublo to nrbitration according to 

sub~oction 9.3 of this Article 9, the parties hereto agree to engage 

forthwith in good !uith discussions attompting to resolve uuch con­

troversy, If tho parties so agree, they mny involve a disinterostod 

person cxpericncou in railroad operations, or an uccountant if 

appropriate, to rc,ndor his objective advic(! und op:l.n:l.ons, which 

•hull be adviRory only and not bindinq unl~ss the parties agree 

in wr:ltJn~ to bo bound by his judqmont :In a pnrticul~r instance. 

In the event "uch good faith discussionu d~ not rouolvc such con­

trovcr8y within 30 calendar days, or such other timo as tho parties 

may agree in writing, tho parties shall submit such difference or. 

disput~ to disinterested arbitriltors, one of whom sholl be appointed 

by the Opera tor ancl tho othei· of whom eh.:i 11 be appointed by the 

Authorityi and i! tho two arbitrators so choaon cannot agree, they 

shall select a third urbitrator, and their d~ciaion, or that of a 

majority of them, shall b~ !inal and conclusive between the partio~ 

herc.•to, oxcopt thut if oither party claims that tho 11rbitr.ators' 

decision is based upon an orror of law, it may within 30 days after 

rccoi pt of such decision, inati tuto nn action at law to detoi:mino 

such legal issue, In nny such nction at law, tho parties ahall 

stipulnto tho facts to b~ as net forth by the arbitrators. In ca~o 

either of the s~id parties ahall fail or retusn to appoint an arbit­

rator as aforesaid for the period of 30 calendar. days after written 

., 
I 
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notice given by tho othlir p.irLy to 111,1)<0 ouch appoi.nt;mcnt, then ,111<1 

in that 0vont tho nrhitrotor ap~ointcd by tho party not in dcf~ult . 

shall appoint a like competent ,1nd di~interestcd arbitr,1tor for the 

dufuulting purty, and the said two arbitrators, so ,1ppointcd, Bhall 

ooloct a third arbitrator, and thn throe so choccn shall hear and 

docide such di!ferenco or diBpute, and their decision, or that cf 

a majority of thorn, shall be final and conclusive upon the parties 

hereto, oxcopt as above provided with respect to on error of law. 

In the ovant that tho said DrbitratorH ~hall be unable to agree upon 

o third arbitrator within thirty (30) days after the appointment of: 

tho socoml urbi tra tor, such thi::d arbitrator sha 11 be a1,pointcd, 

upon tho cippU.c,1t..l on of <'it.her pnrty hereto, upon re.ison,1blc notice 

to the other party, by II Jud9c of the Suporl.or court for the Common­

wealth of Massachusotts, ~ny applic~tion to euch Judge as aforosilid 

shall be made and hoard in the manner provided by law for the making 

and hoaring or motions in said court. If said Court decline3 to 

mako aueh appointment, it 3hall be made by the President of the 

ABBociation of American Railroads. If any arbitrator shall decline 

or !ail to act, tho party or person by whom he was chosen or o,1p• 

pointed, as tho c11se m11y be, sh~ll appoint anothc~ to act in his 

plnco. 

9.2 Rn~olution, During tho pcndcncy of such arbitration 

prococdin~s, tho business, oporationB to be conducted, and physicnl 
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plant to bo used undor this Agreemont, to tho cxt~nt that they are 

the subject o! such controversy, shall continue to be transacted 

and used in tha manner nnd Jorm existing prior to the ariaing of 

such controversy, unloss tho arbjtrators ~hall make a preliminary 

ruling to the contrary, 

9.3 ~11tl·.c,rr: llo!r,rnb)c, to Arbitrnt:lon. All cont1·ov,•rHJcs 

as to tho construction of terms o! thi~ T19roomr.•11t uncl nny prac.:ticnl 

questions gr.owing out of the application or tho samo to circum­

stances, except for clYims for monatary damages in excess of $100,000, 

are referoable to arbitration as provided in this Article 9. 

g', 4 Co11t o! Arbitrnt~. Each party hereto shall bear 

tho costs and exponsos incurred by it in connection with such 

arbitration and both parties shall share equally tho costs and ox­

ponsns attributable to tho scrvic~s of tho disinterostod person or 

arl.ii t.r.:itors. 

10, INSUAANCE, Tho partioa agroo to coopor.:ito in a study to 

be conducted as soon ao rouonably possiblo after tho date of this 

agroomont, ~mploying such eonsultant8 as they may doAir.o, to doter• 

mine dVailablo in~uranco coverage against personal injury und pro­

perty damaga liability of tho rcepoctivo parties with a viow to 

obt.:iining adequate and economical coverage and an equitable allo­

cation o! tho cost thorao! botwoon tho pnrtie~. 

-29-
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ll. l\CCIDl•:N'l' lllt:SPONSIJHJ.J'l'Y, 'rtw l\uthor.j t:y ,HJrc•~•:1 l.e> i ndc•n111 i.ty 

and hold tho Oporator harmless from any loonun not fully insured 

agajn~t, arising from injury (including death) to per.sons or 

damage to property which shall arise out of or be in any way 

conn0ctod with the Service, and from any such losses which remain 

unsettled a& ot tho data hereof and which occurred during the 

term of the Agroemcmt botwoan 13oston and ~ainc corporation al\c:l 

the M~asachusotts nny Tranaportatjon Authority, dated Ooccmbcr 

14, 1964, n~ amended and oxtcndud. Th~ Authority roncrvcR itu 

ri,;htK to disputo any unsettlocl claims, Paymcntii due !rom the 

l\uthority to the Operutor in accordance with thie indcmnific.:ition 

provision may be included in any of tho statomcntK of costs 

re!~rred to in Soctjon 3 hereof or otherwise pro~ented to the 

Authority tor paymcnt, ancl shall thereupon be promptly paid by 

the Authority. It is underatood that the Operator may employ 

outsi~o co,~noel and expert witnesses for tho purpose of defending 

any claims that may be brought against it and th~ indemnity set 

forth herein is intended to cover such ooRt and all other costs 

invulvad in tho trial or sottlemont of such claims, Tho pro­

vhionR of thi ■ pnr.igraph shall flurvivci the t('rm of this A9rccmcnt 

with r~spact to all causes of action which arise prior to the tcr~­

ination of this A~reamcnt. 

It is agreed that tho primnry rcaponsibility for the inveati• 

Qation and diepodtion ol! all claims it<Jainst the Operator for pcr.1101,;ll 

-30-
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occ:urrl119 c.lut'i11q lhu 1L•rm or th.ii; ll<Jr••c11wnt. ,mu urioin•J out ol or in 1my 

Wi.J.'J connr,c:1.ctl wJ.t.h tht1 oporAtion o! t.ho r:orvico horoundor roniuins with 

tho Opor1:1tor. llowevor, tho Authority shal.l, upon written roquost. mal.l<il to 

tho Oporat.or, be permit.tod to Msist in tho inventigation and join in tho 

dofonso of any court litigation concerning auch claimB, 

It i~ !urthnr agrood that tho Operator, as noon as practicablo 

after rocoipt of a claim arisin~J out. of or in any wuy connoctcd with 

tho ~orvice, will notify t.ho Auth~rity in writing of roccipt or such 

c:l.:iirn. 

If t.ho /\uthc,rity dC'ldrc.•111 tho 1'r,ornt.or to bririg iin:., lt•,;Jltl action 

in \.hu n.i1,10 or or on bohalf of. tho Authority, the Authority hcroby 

agrecn thut it will reimburse tho Operator for all costs and oxponsoli 

th1J.t. the Oporator incurs, including but not limited to coots of! counsel, 

and oxpor~ witno~oea, 

Notwithctanding ,mything t.o tho contrar.y conttli110J ii\ th.tu 

l\rticlc 11, t.he ,\ut.hol'ity !!hall not bo required t.o indemnity the 

Oporntor or h<'>ld it h.:irmlosa from or Again11\'. i:iny loues not fully 

innurc,t arir.in(J out ot any act. or omiBaion occu:r.rinc; di1ring t.ho term 

o! thiu Agrocmunt !or which tho Oport!lt.or in its capacity as tho 

Operator of its freight sorvico or a.s a special contract.or (see 

section 1. 2·. 3 above), is logtllly re■ponlliblo and !or which noither tho 

l\1,1thority nor t.ho Operator qua Operator of tho Service is legally 

rooponoiblo, 

In tho ovont or any dorailrncmt. or othor accidnnt occurring upon 

tho noal Cot:l\to wheroin cnr~, mot.ivo powoi· or ot.hci· Cl!CJuipmon1.. 

or ei thor part.y shall fall or oncro.-ch upon trl'lck11, bridgoo or 

other property being used by or for the account of tho Otho,: p,1rty 

so that onicl property is blockod or notm.:il oporo.tion t.horoovoi: is 
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impodml, the pnrty whono propc•rty li.111 no fu 11,,11 or <•ncro.:ichc-d t1hall 

eX!')Nlitiou1,ly remove th<' 1H1m,,, or c,,nu,, it to lJC' rom~>Ved, and c,1uno 

all. noct-1rnory rupairH to bo m.:.tdl• ;ind .:ill tr.:iclrn 1111cl .-,ppurtcn,11H'l'!I 

rol'ltorod, at its expcnso, a,.; mny be• r('quired r.or tho continued 

oporation of tha other party's railroad activitia3, 

BC.lth parties will c:oopcirnte wJ Ll1 each other to cxpoc.li tc the 

ropair l.lnd removal of such curs, motive power and other oquipmcnt 

and will make all rcosonablo efforts to rc3torc the affected line 

or facility to aervic~. 

12, NOTICES, Any notice or other communication required or 

pormittod to be given hcrounclor sh.;ill be deemed duly given whon 

mailed by rogistorod or ccrtifiP.d m.:iil oddrcsucd, in tho cas~ of 

notice to tho Authority, to it at 45 High Street, Donton, M.:iunachu• 

nottrt 02110, /\tt.ontion of the Ch.:i1.rmnn ot the l\o.:ird of r,ircctors, 

on(l ir, tho cn~o o! notJcc, to the, OpornLor, to i.t at 150 Cau8cw.:1y 

Strcc,t., Boston, MolllsochuHctts 021111, Attention of the President, 

or in the case ot either party, to such other addrcae as it shall 

have established as its address for receiving notices hereunder 

by a notice given in the manner above set forth, 

13, APPROVALS AND CONDITIONS 

13.l This Agrooment iG subject, on the p3rc of the Autho­

rity, to auball!quont appl•oval by the, Authority' a Bo.ird o! nircctors, 

by tho Authority's Advisory Board and by the ixccutivo Department 

o! Tra1u1portation and Construction of the commonwealth of M1rnnachu-

1otts, and to such other approvals as may bo required by lllw, It 

ii turthor aubjoct to the contlummotion of the aforesaid Purchase 

and Salo Agr~cmcnt, and to tho annunl approval by tho Authodty's 

Advi~ory noard of th~ Authority's budgetary provi ■ ion !or the service, 

-32-
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13.2 On tho part of tho Operator, thio Agr.oomont !s suh• 

ject to aubseguont approvol of tho Intorstato commorco commis~ion 

and of tho Unitod ntatos District court for tho District of Maasnchu• 

sotts, and tho consummation of tho aforosaid Pur.chaso and Salo 

Agreement. 

14, SUCCESsons J\N~§~~- 'l'ho Authority horoby ,1<;Jl'C08 that 

neither Robert w. McHorvo nor Donjamin H. Lacy, nor any or their 

succcs11or11 011 'l'ru11tC'tic o( the PrOp(•r.ty of noaton and M,dnc, Corpor.:i­

tion in the Procmodingn for the Rcorganizution of a Railroad rcferr~d 

to above, shall be personally liablo for the performance or no~­

porform~nco of any of tho Operator's obllgations hereunder and that 

upon the tr.anfltor of tho !roight b1,1sin0ss of the Oper.:itor ovor llll 

or aub11eantially al! of the rail lines then being used in tho Sorvico 

to tho Rcorganizea Dobtor, or any other party, pursuant t~ a plan 

of rcor.9aniu1tion c·onf:lrmod jn so.id procaedinc;n, or oth~l'wisc trnns• 

~orrca, th0 Authority .:ind its succcuRors and ass:lgns will thurcnfter 

look :ao1,,1y to Huch tr.ansftlrl'lo and J.ts succc-HfJOrf! and r1!!signs ii~ 

the operator o! such freight business !or the performanco of all of 

tho Operator's obligations hereunder. 

Upon the said transfer of said fraight business, whethor to a 

succossor Truatee or Trustees, to the ~eorganized Debtor, or, with 

the assont of the Authority, to any other party or pnrties, this 

Agrcomcnt will inure to the benefit of any and all such trans• 

f~recA, whothor direct or remote, and their respective successors 

and .it11-1ignl'I, subject, in e.::ich instance, to tho assumptfon by tho 

transferee of all obligation• of tho Operator hereunder, 

l!;. rl~.• Eithor pnrty may turminnto this T19rooI11!".'nt .:it 

any time during tho term thereof upon m.::itoriol breach by the other 

-33-
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of any ot its obligations hereunder (including, in the 

case ot tho Operator's obligations, any and all substantial 

variances from tho schodule11 uet forth in Appendix A, aa 

the same may be amended from time to timP., except variances 

caused by tires, storm conditions, floods, hurricanes, 

strikes, slow-downs, acts ot God ->r failures or con(!itiona 

beyond the Operator's reasonable control), Whenever in 

this Agreement either party ia required to perform, fulfill 

or observe any agreement set forth herein, delay~ cau•ed 

by or r~sultin~ trom f.iros, ator:n con~itions, floods, 

hurricanes, strikoa, slow-downs, act■ of God or failures 

or conditions beyond such party's reaaon~ble control shall 

not bo counted in determining the time when such performance, 

fulfillment or observance must be completed and no such 

delay shall bo deemed to conetitute a bre~ch ot any such 

agreement hereunder. 1 d IN WITNESS WHEREOF, the partiea hereto have set the r han • 

and seals by their duly authorized representatives on the day and 

year first above mentioned, 

ROBERT w. MESERVE an4 
BENJAMIN H, I.ACY, 41 Tru■ tees 
ot the Pro~erty of BOSTON AND 

~RATIO~: ,:ebtor 

~a.~c, as fru■ tee 
and not in4ividually 

Benja 
e.nd not 

rman 

Approved aa 
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Note: 

APPENDIX B 

BOSTON AND MATNF. CORl'OltAi'ION FARE 

ZONE FAltE SYSTEM 

FARES 

INTERMEDIATE FARES 

OFF PEAK FARES 
An Ml .,.Ud .,_ tf'lll.., 11hed-.Md \a•"'"• Jlw\ofl ....,__.. 
UICI AM u,I VIM A~I of Oft In""' •heflulwd lo -
8-\af\ N\WNn •110 PM •""- T~' J1M an WNkM)'9, 
Tha~ ate nlkl ctn all elhff IIMM, i1Mlt1dln• all Wllll 9ft 
•1ut,j"1'", lk11_....., oo4 H•lli•>"'• 

, ..... 

All other fare ■ and tariff regulation ■ raquirod for 
thi ■ agraamant will be ■ ubjact to the approval of 
th• Authority, 
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,, 1, 
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,, 
61~2 II 8-56 
61R 
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62 II II 
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In addition, th1r1 are the following oars no lonaer in 
1ervioc and u11d tor spare parts. 

6lllt- RDC ... l 
6917 RDC ... 9 
9081 RDC-X 

PG22 I 

In addition, all used parts nnd component•, and all part• and 
material• inventory tor which Buyer ha• previoualy paid the Seller, 
!or •elf propelled rail diesel motor car• in aeller• po■aea•ion 
exceptinq any cwamin■ cn9ino■ and 4•■ociated part■, 
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APPENDIX D 

Method of Oeter■ining the 
Cost of the Service 

This Appendix describes and illustrates in general the method to be used in ■easuring the 
cost of the Service to the Authority. It indicates the various types of costs which should be 
charged as Direct Costs and Indirect Costs (Joint Costs or Relevant Overhead). It does not 
necessarily indicate all of the costs vhich should be charged. The principles set forth in 
Section 3 of this Operating Agree■ent shall govern. but bases and ■ethods of allocation 
■ay be revised fro■ ti ■e to tf ■e as the parties ■ay agree. 

As set forth in the Operating Agreement. all Direct Costs are to be charged to the 
Authority. (Exa■ples of such Direct Costs are set forth on Page 2 of this Appendix) 

A portion of the Operator's Indirect Costs of providing various resources or services (e.g. 
Accounting services) shall be charged to the Authority in proportion to the Authority's use of. 
or benefit therefro■. The portion of such Indirect Costs charged to the Authority shall be 
deter■fned as follows: · 

a, 
::-= 

w 

--..J 

--0 
C> 
N 
N 

"' 

(1) The Operator's cost of providing each resource or service over a period of tiRe 
tnown as the •base period• shall be accu■ulated . into categories tnown as •cost groupings•. 

(2) 

(3) 

An index. called an •allocation base•. for ■easurfng the productive activity 
of a resource or service shall be assigned to each •cost gro~ping•. 

The Authority will be charged a proportion of the total costs accumulated in each 
•cost grouping• equal to the proportion of the •allocation base• attributable to 
the Service to the total •allocation base•. 

for exa■ple. ff the cost of ■aintaining and operating the Billerica Shop Building (a 
cost grouping) Is $10.000 for a year (a base period) and the Service used I/10th of the 
floor area (allocation base). then the allocation to the Service and charge to the Authority 
for that year would be: 

1/10 X $10.000 • $1.0uO 
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Direct Costs 

All Costs1 of ■aintaining and operating jointly used plant on each of the following lfnes: 

North Station to South Acton 
North Station to Lowell. Woburn 
Horth Station to Reading 
Korth Station to Newburyport 
Beverly Junction to Rockport 

(Fitchburg Route Kain line) 
(New Ha ■pshire Route Main lfne) 
(Reading Branch) 
(£astern Route Mafn Line) 
(Gloucester Branch) 

All Costs for eaintainin9 and servfcfng passenger rolling stock at: 

Billerica Shop 
Boston Engine Terafnal 
North Station and other outside points 

All Costs of operating passenger rolling stock on each of the following lines or areas: 

North Station to South Acton 
North Station to Lowell. Woburn 
North Station to Reading 
North Station to Newburyport. R~ckport 
North Station to Bedford 
North Station to Haverhill 
Boston Engine Ter■ inal 

(Hostlers and Swftchtenders} 

All other Costs associated with the Service including: 

Station operation and ■aintenance 
Passenger Revenue Accounting 
Special Accountants Office 

I Subject to contribution by Operator as provided fn Article IY. O. of the Purchase 
and Sale Agree~ent. 
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Cost 
6rou2.!.n,g 

All costs incurred in 
Operator's Operations 
Office 

All costs incurred to 
provide for field 
supervision of the 
Service 

All relevant costs 
incurred in Operators 
Transportation Office 

All costs incurred for 
the aaintenance and 
operation of the 
Billerica Office 
Building and r~lated 
plant 

Cost 
~ 

J 

J 

J 

RO 

Indirect Cost-5_ 

Allocation 
Base 

Total nuaber of 
trains aonitored 

Total direct labor 
dollars expended 
under the super­
vis ion of each 
supervisor 

Total direct labor 
dollars paid to 
train and engine 
eaployees 

Total square feet 
of productive floor 
space In Building 

Allocation to 
the Servjce 

A proportion of the 
total cost equal to the 
proportion of passenger 
trains ■onitored to total 
trains monitored 

A proportion of the 
total cost equal to the 
proportion of direct 
labor dollars charged to 
the Service under the 
supervision of each super­
visor to total direct labor 
dollars e~pended under such 
supervision 

A proportion of the 
total cost equal to the 
proportion of direct 
labor dollars paid to 
passenger train and 
engine e■ployees to 
total direct labor 
dollars paid to train 
and engine employees 

Total cost shall first 
be allocated to each de­
partment In the building 
1n proportion to that de- . 
partaent's use of the t~t~ 
productive area. A port~:r 

~ -w -..... 
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~ 
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Base N 
Peri~ ~ 

Month 

Month 

Month 

Annual 
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x: Grouping 
al 
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All costs incurred for RO 
■afntenance and oper-
ation of the Boston 
Office Building 

All expenses of Oper- RO 
ators Executive Depart­
■ent 

All expenses of Oper- RO 
ators Finance Oepart-
■ent 

All expenses of Oper- RO 
ator's Purchases and 
Stores Depart■ent 

- ·-----. 

Indirect Costs 

Al location 
Base __ 

Total square feet 
of productive floor 
space occupied 

Total expenditures 
of Operator 

Total expenditures 
of Operator 

Tota 1 purchase 
orders processed 

Allocation to 
the Service 

of the cost so allocated 
to each depart■ent shall 
be reallocated to the 
Service fn proportion to 
the other costs of such 
department assignable to 
tile Service 

Sa■e as Bfllerfca 
Office 

A proportion of the 
total cost equal to the 
proportion of total ex­
penditures for the Service 
to total expenditures of 
Operator 

A proportion of the 
total cost equal to the 
proportion of total ex­
penditures for the Service 
to total expenditures 
of Operator 

A proportion of the 
total cost equal to the 
proportion of purchase 
orders processed for the 
Service to total purchase 
orders processed 

Base 
Ped_Qd 

Annual 

Annual 

Annual 

Month 
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Grou2.i!!.9. 

Cost 
~ 

All costs incJrred at J 
Billerica Shop for the 
■aintenance and oper­
ation of the building 
and relate1 plant 

All costs incurred at J 
Billerica Shop for 
general supervision, 
machinery maintenance, 
and other unassignable 
shop overheads 

All costs incurred at J 
Boston Engine Ter■inal 
for maintenance and 
operation of the plant 
and for general super­
vision and unassignable 
overhead · 

•J - Joint 
RO - Relevant Overhead 

Indirect Costs 

Allocation 
Base 

Total square feet 
of productive 
floor space in 
Shop 

Total direct labor 
and ■aterial 
charged through 
the Shop 

Total direct labor 
dollars charged to 
11aintaining al'ld 
servicing freight 
and passenger 
rolling stock 

Allocation to 
the Service 

A proportion of the 
total cost equal to the 
proportion of productive 
floor space used in the 
Service to total pro­
ductive floor space 

A proportion of the 
total cost equal to the 
proportion of direct 
labor and ■aterial 
charged to the Service 
to total direct labor 
and ■aterfal charged 
through the shop 

A proportion of the 
total cost equal to the 
proportion of direct 
labor dollars charged 
to maintaining and 
servicing passenger 
rolling stock to total 
direct labor dollars 
charged to ■alntaining 
and servicing passenger 
and freight rolling 
stock 

Base 
Period 

Quarter 

Month 

Quarter 

a:; 
~ 

w 

--l 

-0 
G") 
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Cost 
~ 

All expenses of Oper- RO 
ators labor Relations 
and Personnel Oepart-
■ent 

All expenses of Oper- RO 
ator's Data Processing 
Oepart11:ent 

All expenses of Oper- RO 
ator's Disburse■ents 
Accounting Depart-
■ent 

All expen~es of Oper- RO 
ator's Yfce President 
& Co■ptroller's Office 

lridfrect Costs 

Allocation 
Base 

Total direct labor 
dollars expended 

Total teystrotes by 
teyp~nch operators 

Total Expenditures 
of Operator 

Total Expenditures 
of Operator 

Allocation to 
the Service 

A proportion of the 
total cost equal to the 
proportion of .direct 
labor dollars expended 
for the Service to total 
direct labor dollars ex­
pended 

A proportion of the 
total cost equal to the 
proportion of teystrotes 
directly attributable 
to the Service to total 
keystrokes 

A proportion of the 
total cost equal to the 
proportion of total ex­
penditures for the Service 
to the total expenditures 
of Operator 

A proportion of the 
total cost equal to the 
proportion of total ex­
penditures for the Service 
to total expenditures of 
the Operator 

Base 
Period 

Month 

Month 

Month 

Month 



Cost 
6rou2!!!,g 

All expenses of Oper­
ator's Office of Yice 
President-Engineering 

All expenses of Oper­
ator's Office of Chief 
Track Engineer 

All expenses of Oper­
ator's Office of Chief 
Bridge and Building 
Engineer 

Cost 
~ 

RO 

RO 

RO 

lndire~t_Costs 

A11ocation 
Base 

Total Expenditures 
of the Operator 
under supervision 
of the Operator's 
Yfce-President 
Engineering 

Total Expenditures 
of the Operator under 
the supervision of the 
Operator's Chief Tract 
Engineer 

Total Expenditures 
of the Operator under 
the supervision of the 
Operator's Chief Bridge 
and Building Engineer 

Allocation to 
the Service 

A proportion of the 
total cost equal to the 
proportion of the total ex­
penditures for the Service 
under supervision of the 
Vice President-Engineering 
to total expenditure~ under 
such supervision 

A proportion of the 
total cost equal to the 
proportion of total 
expenditures for the Service 
under supervision of the 
Chief Tract Engineer to 
total expenditures ynder 
such supervision. 

A proportion of the 
total cost equal to the 
proportion of total 
expenditures for the Service 
under the supervision of the 
Chief Bridge and Building 
Engineer to total expen­
ditures under such super­
vision. 

Base 
Period 

Annual 

Q:1arter 

Q~!rtc~ 
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C.v 

-
-
-...:· 

'"lJ 
Ci') 

N 
N 
O" 

-



O') 

C'-J 
C'-J 
t!) 
a.. 

:-

er, Cost 
Grouping 

:.::: 
en All expenses of Oper­

ator's Office of Chief 
Coa■unications and 
Signal Engineer 

All expenses of Office 
of the Operator's 
Office of the Yice­
~resfdent-Eq~ip■ent 

All expenses of the 
Office of Operator's 
Yice President-Trans­
portation 

Cost 
~ 

RO 

RO 

RO 

Indirect Costs 

Allocation 
Base 

Total Expenditures 
of the Operator under 
the supervision of the 
Operator's Chief 
Co■■unicatfons and 
Signal Engineer 

Total Expenditures 
of the Opentor 
under the Supervision 
of the Operator's 
Vice-President Equi­
•ent 

Total Expenditures 
of the Operator under 
the supervison of . 
the Yfce-Prestdent 
Transportation 

Allocation to Base 
the Service Perlo~ 

A proportion of the Quarl~r 
total cost equal to the 
proportion of total 
expenditures for the Service 
under supervision of the 
Chief Colll:lunications and 
Signal Engineer to total 
expenditures under such 
supervision. 

A proportion of the ~~.,~~, 
total cost equal to the 
proportion of total ex-
penditures for the Service 
under the supervision of 
the Vice-President Equip-
■ent to total expenditures 
under such supervision 

A proportion of the Y~~~~ 
total cost equ1l to the 
proportion of total ex-
peadltures for the Service 
under the supervision of 
the Vice-President Trans-
portation to total ex-
penditures under such 
supervision 



Cost 
Grouping 

All expenses of Oper­
ator's Office of 
Vice President and 
General Counsel 

.. 

Cost 
~ 

RO 

Indirect Costs 

Allocation 
Base 

Total Expenditures 
of Operator 
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Allocation to 
the Service 

A proportion oft.he 
total . cost equal to the 
proportion of total ex­
penditures for the Service 
to total expenditures of 
the Operator . 

- , 

Bue 
Period 

Annual 
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EXHIBIT D 

(1) s~llors systom-wido signalling and grade croDsing protection cost 

on sic;n11ll0d Main Track on lines under tho operating and 1ni:iintonnnce con­

trol o! Seller• shall be the aum of all expanses properly chargeable to 

the following accounts as described in the Uniform System of Accounts for 

Railroad Companies prescribed by the Interatate Commerce Commlr.aion and 

in offoct on July 2, 1975, to the extent such costs are incurred to main­

tain or operate such facilities on eaid Main Track: 

Account 249 
Account 404 
Account 405 

Signals and Interlocking 
Signal nd Interlocking Operation 
Crossing Protection 

(2) Sf!llora average ayatem-wido cost per train mile on signalled Z.1llin 

Track on lines which are under operating and maintonanco control o! Sellers 

shall bo the sum of the costs calculated in paragraph (l) 11bove divided 

by tho number of train miles operated by Sellars ovor snid Main Tracks. 
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EXII J!l I'l' E 

(l) Sellers syetcm•wido cost for lino rnnintennnce axpcnso9, other thdn 

Signnlii nnd Crossing Protoction Devices, on llll Main ·.rr.,,ck on lin~s under 

tho opernting nnd maintenanco control of tho Sellers :lhnll be the sum of 

all oxponsos properly chargcablo to tho following occ,,unts llfl descrihod 

in the Uniform S:i,•stern of Accounts for Rnilroad Compan.Los prc!flcribcd by 

tho Interstate Commorco Coinmiso.i.on and in effect o:-: July 2, 1975, to tho 

extent sl.lch costs are incurred to maintain or operate .ouch focilitic::: on 

said Main Track as shown below; 

Thal: portion of totnl expense incurred in :mainteMncc of Running 

tracks properly chargeable to tho accounts below: 

Account 202 
ACCOl.lnt 206 
Account 200 
Account 212 
ACCO\lnt 214 
Account 216 
Account 210 
ACCO\lnt 220 
Account 221 
Account 269 
Account 229 

Roadway Mainten~nco 
Tunnels & Subwayi, 
Bridges, Trestles & Culverts 
TiH 
nails 
Othar 'l'rnck Mntorial 
BaUcust 
Track Lcying and surfacing 
Fencea, Snowsheds & Sign5 
Roadway Machines 
Roadway Buildings 

Thnt portion of the sum of tho expanse~ below equal to the 

' proportion of oxpensos chnrgoablo to Accounts 20l :.-.hcou9h 282 (oxcopt 

thoso nbove and Accounts 2G6 and 2G7) rel11tC!d to r.·11intcnancC! or Running 

trncku to totnl oxponsos ch~rgenble to snid Accour.t~. 
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l\ceount 201 SuI)orintonclone~ 
l\ccount 271 Small Tool3 & Supplies 
Account 27'1 Injuries to Por~ona 
Account: 27!j Insur.:inco 
hccount 27°/ HMlth & Wol:forci 
Account: 2·12 Removing Snow & :tee i; San<! 
IICCO\\nt 273 Public Improvorr,Mts - Maintenance 
Account 282 Othor Expenl'!es 

(2) Selloro Av0:r119e 111y111tom-wido cost por 9ross ton mile on llll Mo.in T:rack 

on lines under the operating and maintenance control o! Sollers shall 

bo the sum ot costs CAlculatod in paragraph Cl) abovo divided by the number 

o! gross ton miles operated by Sellers ovGr said Main Tracks. 
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IJ . 74 mu,, n 
C n r l Ah 11 

Count.·, MA. 'h • WO O grncnt.s of th 
fl t.o Cl)ll c iv ly a " • Line". 

T!u st·tlonn on L'n. lnclu W.s on t,'l'£:pos:; 
B1. , 93), ,yland rm 1 • .50}, udbury (mil post 
Bl . 70), Huctdon (mllepo B27 , 68), MRrlboro (mil poa 811 26) 

rnl crlln lmil pos 835 , "34). 

'l'he lin•' has been list_d in c1ttegor,v 1 on th<; B&t; system 
d!.agt'arn m p, a · m d d, a.:.nce March 23, 1979 . Publl<: notice 
o th ah ndo.~cn. appllcaulon was ·erv~ , po~ ed ana 
l ublishe l by th U, 1n accot dance wi .h -11e '1ot1,-::e 
r ulr Ments st forth ln IJ9 CFR §1121 . 3t. Subs~ UPntly, 
petl 1onf" -:o ~nvesttga wet e r led by .S .tonv1lle Wholesale 

umb 1· \.r r hou Co., 'ulJ n Lum ~r Co . , Inc., r.d the Koro 
':orporatlon. In r cponse to these pc itions, h•: Commission 
~-!' P.r rt hat an inves iga ion be inst l ute tri the propos ct 
r anctonm nt y dee s1on dat tlov ber 29, 1979. 

romment3 wer also ,- d by .. e following cone rns, 
a:c::.;ociatlons a:1ci 1nll1vh1u l": R • . Lamson & Sons, Inc.; 
H11 "On Gor.i i:ig Co., Inc.; Huhh D. Jonec; an t· e Raih y 
L11 or Executiv s' Associa on <RLFA). ie :n:r. s~ ion al 1 

•cc .lved rive verified stat;ements tnr. ,j! uot conttt:!."" . 
ce!'tlficate of se~v!c~ ar requ re ty 49 CFH Jll0C.20(a). In 
view o his pro~ ural d fee, they w'll be trea d ns 
col!' Th y 1nclu " h fo.:low r , : .Stu Senato C 1es r 
Ci. A J.:i 1<-, lld ,lesex-· ort'!c t r i) trict, lA; ta:;c 
R prc>sentatlve , rgeo P. Ce lucc , 51bt fl.L idles~ Distric , 
IA; own or l!u son, MA; Hudson In trial na ,., vel?P en 
ornmlssio ; and the ·•a e Co po· tlon. 

cl 

Oc ob :· 3, 1979, the CcMm" sion's S ction of En r· 
ro ir-,en' issued an Env1:-onC'l 1 Thr shold Asses l"l~n t 
la .. ine to th propo .. d a nrl ru ent. It conclud 
pro o"ed 11 andonl!!<>n 1rl no constitute a major 

1•a1 action wh~ would slgr 1f cant y affect th quality 
ht m n environment. A co en chal en in h".ls 

war, fPed by t. J:oro 

DIS 

29, 1979, the !n~t n•, 
sposi 1m p rs1 ant to the 

1bcequ"nl;ly, the R 1 and the 
1111ti 1 t tementa and 
s~onvLle WholennJ e Lunb<:r 
1b•" Co. ~ a Joint let r 
o ei,.1. rg recor Th y 

, ~1f1ed ubmitt~d 
e. 

anc o 
not g.ner· LD suffi­

ju tify conti~ued 
h btl:l.tation. 

inc • a ~ n • ra ,... ::.tn ov r which re 8&1 
s~ng e ocomo tve ~ ~ays a week. Tie line 
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acco1·dlrg to th~ B& io blow the Feder 1 a11road AdmJn1-
.s .rat1on':; (IRA) rri n1mum Clu.ao 1 .,tandard.1/ Pr• .,en ly, tis 
r·c t rictcd to a l':la imur "P ca of 5 r.-L!.c• pc°r hour and 
wcJght res r1c ion o. 190,000 po n "· Te e:otirr.nte or1 
rohabilltating he l n torn t }e FRA Clns 1 otandard Ls 
said to be 2 4, 290.V 

Re nuc and co .. t fi uree rov1 e by tl.~ ~ rev al that 
it lncurred loes s of ~82,671 1n 1977, $63,4 9 1978 n 
for ti. just 5 months of 1979 13,i:.6:;. Tr. attr 1 butcc a 
part or .:.ts lo ses to uh :11 t rnatc rall s 1• av ilable n 
f;outh s bll •y, l1A thrc l }'> C~nRE'.l • Sp err th(y claim 
a 17 nerccnt tra f1c ~ccl1nn s1nc 1971 du on L 4 l's 
cor,,p1:.t1 tlon. Otl l: reason tnclud tbc lack o · ny over·head 
01· br-ld e r aff1c : n compe 1 on fr-or: trucking cor..pan es . 
Th B& : support.f' 1 ts ar·gum .t t11 t t r•af ic is ec ... in1ng 
hrou h car Mn:rement flglrc-c vh1c r.,.v al that in 1977, 1-;he 

t0tal n~m r of cars reel\ d or ~or1ur ed on he lin 
nount to 375 "a~s in 1977, 301 car"" 1r. .. 978 and 'or the 

•1r~t 5 mon h cf 1979, 129 car. 

'l'he BU~ cl im.., hat 4tr. poor fin .1l! a <;ondit~on malces 
• t in,pof,si le fot• it to exp nd ti"._ l<>rgt: su:i~ n dcd to 

hab-lltaLe or m inta n " n n-profitabh line. W th 
H~c-::>n inll' nee, the B& st es tha 1 c uld ~ave nll co-:;ts 
assoctate niti· tlic malnte1 nee and op r .. t 1 or of t 11, e. 
H weve: , c.h~ B&M i ... l ro b abl tr; rea tZP. any a v e;e 
,.i. ue 1nscfRr ." the underlyir.g 1'en anr! all racks, 
~truct re~ nd other la.3 are ~w c by ti~ M.B.T.A. 

Wi r- r arc to tht. cu. <)ID r on 1.s th · 
n1on that 1f Ji•,continn!lnr-e 

w u t b s_rto~~1y a r pinion is 
c tb t hat the maJ>r • e traf.ic 1s 

g t Sudbury, HA. Sou r,; • e.:so serveJ 
t,y ConRai,. Therefore-, rdtn to , y of its 

s c r,Rail R&M state· 
ar•lboro on 

tom c nue o 
C •rt r, A. re ular bu in~ss s 
\I ,rAo• iayan, !. Finall~•, 
t ~ c • t.omc ,.; at Wee.ton, :ayland and 

ue motor J rr ers to tran p~rt their 
11 c_ tie. ~oc .t d w1th 4 n 10 ,11~ 

he BM states th t j 1B p Cv nt y negot a 1 with 
'"'onR 1 for the 3. mpti:>n of 1 ser••ice at South Su bury, 

C ac n 1 ls restricted to a max r.1..1:1 BP ed of 10 miles 
pc1· ho r. 

cstiMate ~ s oo ined from the a plication; other 
e 1 t ~ were not dint e B& ver1f1e 

-3-
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rn n , Ii w nµp!"n cl e <.or ! w h o cortt.i.nu1 1 s 
i·t ·v 1:.. HudR01, M,t • 

. , pl'or.r-, dl nr, h·10 thr· 
rt~ Lon i'oco), 3 xonv111 h ol 'fH.I Lumb r W r house 

(,'.ixonvL1) iind the lulJen r~umb r Co . (Mull n) . CJ th 
•Irr~. nly Koro fllPd ~ vcr•r1ed sta m•n ln opposition as 
wnll RS a r bu tal stat m nw O he B&t veri 1ed st3 amentR , 
Sa·onv llP an Mull n fl L d a joint lettPr on January 2b, 
l HO, s ,1r : that th y in ended to r l y upon tl e verified 
s m~nts subml ted w~ 1th ir pe 1tions to lnvestlg te . 

Lha+­
op c 

J'oro ak ::; the r,osi t1on ha, l rPliP., uoon r 11 ne»v1ce 
thn lo s of r l e r-v ! c woul caua severe econom 1-~ 
s 1ips. According to Koro, lack or rail service mi•ht 

fore It o cl~ e 1 Hudson fac~li y . 

::ihr,ct1 ng . . t sta cs 
,. 1 hir,hly compcti v" nn:1 

w p1•of1 w or of 
1J k natur 1 tlca y w1 tl,, 
incr•nsc Jr 

tld be l1 f itG 
i;, Ko1·0 of s 
.,/ l;ase<I c 1979, for thre 

l- rna·iv o ar" as folJow ; 
$31'7,4~ ; , 1,980 an r il/t.ruc · 

10, 56!! • _I 

cos , Koro mak s som 
a h0 curr nt n r-ry StlOI' a 
o d w th rail transpor', as 

t..r.1ent r.ad • 
l<I n-,t r; rv 
It also qu 

nsof r- a .. p 
lairns ':.h t 
on• 

y J:or•o 1~ hat lack of adequate 
as th~ sole ba 1s for 

1, ns hf• R M's _,tlma ,:,cJ r •hao1-
1ons or h lln• ar~ no us d . 
r hab 11tat1on co.ts should 
the ln 1n uurren u~e. 

pon h 
, Koro 
o agr 
UC tlcm 
ii lnto 
tdl ng . 

11n was 
ancl th 
mens 

Gf a 
ncl 

son , Koro points out 
u d er11.c • I-; 

of t 
of l r 
of he gh 

111 effect nil tha 

loy a.n(I ,, p 11 s . 
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l11omr,r 

October 15, 1980 

I Inter steel Partie~ 

tatter of noston and Maine c~rpora~ion, G btor 
.strict Court for the istrict o[ 

ise ts, i'Jo. 70-250- - PP.ti tion for 
,. 475, Aban onment anf discontinuance 
Jht service, ~egment of Central 
1setts Branch ano ~arlboro Branch 

Fnclt'sed is a copy of the '1emorandum and Order of the 
CouLt, dat~d October 3, 1980, permitting the Reorganize~ion 
rustees to discontinue freight service over the lines of 
ailroad escrlbed therein. 

If you have any ues ions concerning thls matter, 
please call me. 

SW/mon 
Enclosures 

Very truly yours, 

l • • 7 l . ' 
Sidney Weinb~ra 
Attorney for the 
Reorganizatior Truste s 
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UNITED STATES OISTRICT COURT 
DISTRICT OP MASSl,C'!USE'1 rs 

In th Matter of 

BOSTON A!,I) Ml\INE CORPORATIO, 

Debtor 

~.ANDUM ~lO ORDER 
on 

No. 70-..l"i0-M 

Motion of Debtor's i't'ustces for Authority to 
Abanclon the Centrdl M,.ssachusetta Br..inch J,U'I 

and the Marlboro Branch Line of ilroad i.r 
Massachust.tts 

MIJRRAY, Senior District Judge 

~h motion of Deb~or'" Trustees for n r r uthori7.ing tn 

Tru t es, ourwudnt Lo Rule 8-5l2(b) of the P, nKruptcy Rule , to 

bandnn th, Centr 1 Massachur.e ts Brdnch and n H rlboro Dr n h 

( ~e Brrr ~P~) c= eon to be hard on Sept m r 1/, 1980, ter 

notice given by ord r of th court in accord nc with 1~ u.s.c. 

1170 (c) (Supp Ill 1979) L th timt! and r pl cc of th ring. 

Th Trust es prr ent1c-'I cvidenc to th court ••hlch w s uncontro­

v r Cd. 

By Ord r, o. 475 enter d June 21, 1979, th1 court u hor1zPd 

Tru ees to init.~te proceedings befor ~e Int rst te Cc nerc 

~ (ICCI for a c rti ica e of publ c conv n1 n~ nd ne-

1n J th nb ndorur.Pn of th Brc1n 49 u .. c. l:.190 i 

p 1 7 l), 49 C.F.R. S l' 21 (19 ,9). tr 

to the court ver 1b nd n n 

Vl , 4c; 11 • ..,.c. § 91'>(..1), Pub.L. No. 96-1 1 ~ 17( ), '1 S .. 

7;4 • t ICC, fer review ng docum nt ry cv d n· nd co n s 

t :n tt-C'd 

Ir·, th Tru 

it, 1. sud d report dated Mar-h 26, l980. B for th 

p t1ti n to b ndon th Dr1nch w s v1.gorou ly 

ov d. Sever l fr 1.ght rerei••or 1 lona the C ntral lassachu tt. 

J. Th serv1.c 
clus1.,.;oly 
n b er C' 

provi.dc,d .by Dei. or <1lrmg the Br nches i~ almo ex­
ha of del1.v ring good, to cJstom rs. During 1979, 

r cd onl)" WO r il-r- r snio, .1l OU bound long thll lllle. 



nr nch, togetheL wi n v r ou public figure , s11bm.i ted (; J.dcr. e or 

comment, uttcmpting op r ~aJc the ICC to rcfu e th• Trus~ees' 

request. 'T'he Tt .ist"'• s h,,d no'" c uci. oppo.ii ion 1n th roe d1ng 

u fore th court: th•ir pe it on wa unconteJtcd. 

The Central Massachu!iiett, r1ranch is a line of r ilroad in 111.ddle­

~ A nd ,orccut r Coun ies, 1as' chuse ts ex nd.ing approxL~at ly 

21.68 'l•· ... es. It runs from m1.lepos B 10.50 t w 1th llortn tr.rough 

"'e ton, W yl ... nd, So..ith Sudbury anJ Ht.d&on .in o B rlin endL1g t mi::.~-

~o t B 32.18. The M rlbo-o Br nch iG essentially pu.r 1 av ng the 

C ntr l Massachusetts tranch t milepost B 32.75 in GleQJond..1l and 

run~in south o Marlboro terminating at B 37.4~. Oebtvr o snot 

own the ri ht of way, the track, s ructur s vr vth•r mat •ri l on 

t l in s, having sold them aud the right to trun&J:'ort pas 

over tn rigrt of way to th M chi:. ett t Tr n por ti .1 A..1tno~ i y 

TA) in D c mb r of l976. Th DD o~ r V nt o hau 

frc1.ght on th line , and h s th burd ~of~ n 31.nin the r ck. 

e MBTA now owns h pr p rty on th 11.n the Trus e m i n t 

b ndon the Dr ncPe~ bul only di con inuf r LC s (' In 

of Bo toE_ 59f F. d t C.ir. 1979 

Th Trus es fur .L ,t to abandon 'ne 

Br n-:hes t hetr meet1.,1 on M y l , J , I q. E r p rio of y r, 

rP h b en flO cu n the nd t r 

J.n B rlin t K div ry 0 th lr d+- a pur l 

d l l 1 l y in Cl i, +-or,. D 

.in II l n bru1ry 1980 c lthou h lt did 0 

C n Augur 1 l ' \UI y tr tr r I 

C a d Opt>rl ch nd th w ern 

enJ ~ C r: r 1 s' In 

D b r 1 d c; f to di ,cor t ·nu l S ,..VLCC' on t_ l l e prior to t 

r r:>q n h • .-u t . p it.on in h1. ourt d privr to t 

r por f,.. m th ICC. 

B fore 1 i ,con erv eon the line, Debtor 

s v r l custom rs in Sou h ~u bury, primar ly Sa~onvil 

rv d 

Whole .. 1 

Lu: I, Phous Comp ny (S xonv1. ) , nd M·11.. n Lumber Comp ny, 
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und SaxonvilJ accounted for more r 11 traffic th•~ all of D btor's 

oth r customel:'s on his l1nt! combined in the la"t full rear of 

ccounting. In ddit1.011 , oe.., or serve~ '.,ro Corp.1ration of p sen 

which h d relied on Debtor for the transp~rtation cf plastic pellets 

neces~ ry ► o its business. DebtoL also had sev ral other cus omers 

in Hudson, but these~ 

on r occasio l basis. 

Lvers only accounted for limite t.~ ff1c 

The Trustees preaentnd evidence to the co..irt th t th,. .u.'!lb r 

c-omp nies in S:>uth Sudbury are curre:,t.ly receiving .tl thl.!ir rn t -

ti ls vi Conrail. Conrail operates lil th t inters ct., the 

Ccntr 1 Massachusetts Branch in South Sudbury. Threw evid•nce 

before the cnurt th t Conra1.l will consider pro 1.d1.nq l:..r:ut d c1v1ce 

along th~ Cen ►ral Mass. Br nch to thP east of th JUnc- ion 1.n South 

Sudbury >ut will not serve custc~~~s to thew t 1n H~d on. H wev r, 

~h re wzs evid nee th t Ko~o CorpLr tiL~ 1.s ctrr ntly rece1v1n it 

hiprn nts of ryl sic pell ts in Fitchbur and true-king th rn tcr1~~ 

from there _o it~ pl nt in Hudson. The Trust es dlcio present d 

cv1.d nc th t while this m tho of tr I port qood, may Le more 

~xp sivc for Kora Ccrpora ion is r,o in unr uson bl cost 1ncr a 

The propo d d1scontinu1rc woulds m to b in ~h bet 1nt r-

s of the D btor's est ~c. Th• number of cust mer n t} ~ amount 

o traff.c on t~P 11.ne my b• v1 wed, best, a rC!'I 1n n~ stabl • 

f cor mlc vi b1l1ty w 11 r 1 no indication th heae gduqe 

.n the forcsc bl fu ur On th 

nten nee and r h b1.l1t ti.on nP~d 1 on e lL C r 

r ntly h l1nP 1 dcEm d to b a Clis, I tr ck under F d r l R tl-

.n r1t1on Tr ck S tf(>Ly St nd ... rd ,. SP 49 C.F.R. 213 (197 l) • 

H • th r l Vld nc '·: e dS f llcn ' .... ~ t 1 V<-1, , 

l e t C t gory under nd rds. Th Tru t (', ,..red 

m 1n n nc on th lint'! l.n dn temp o lun1 xp r . , nd th 

burJ to th C tat Of rnak ... ng he 1$ not 

1u t ... e. ii'l 1 ght of th current nd xp·ct~d rP.venues. 

'here i little evidence that d1 con 1nu nc of rv ce av rt 

ltn s would c 1ncon Wl. h h publ n tc, . t the h ring 
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b fore ~he cout~ no n ppea.red t<, oppos the Trust es ' pet ion. 

'rh evi.dencc th t th T uste s present d ·how d th t the ad"J rwe 

il'lp c of discontJ.nu nc < f s •rv1ce h,1 ii stpelted o,er • .un • 

Wh n the Trus eP w nt l.Je ore th ICC h • • w consid rable a ita-

tion among tl•e l..Sinesses and t.ommunitie• Lerved by Debtor; however, 

ost freigrt receivers se med to h ve adjusted to th loss of 

ervice. Moreo.,er, there was test.unony hc1t although he M.31'A .!ls 

o....-n rshi. rights in tne line it does not presently or witht~ th_ 

ne r ruture intend to use the line for pas enger tran portat1on. 

There was nott,.lng offi:red o sh w thet the right of way i.ould b_ 

s1ited for other puoltc usa purpo e. Th Execu iv Office f 

Tr n~porta tvn and C~nstruction of the Common e lt. of s achu tts 

would, 1n it ... role as ccn ... ultant t MBTA, 1Jrg t 1t th ri'1ht-

w y of he Br nches b preserve s a r il rt1 1 n corr1 or 

for the ind•ftnt fu 1r • 

Accord ngly, it 1s h rcby Or th 

In the b ~ int r~ t of D btor' at nd 

consi nt with th publLC t 

are permitted o d1scon 1nu fr 1qht r,ril.:e ov r 

the Ccntr 1 M ssachu ctts Br ncb L n nd th"' t- rl-

boro Br nc;; Lin , s de.,cr b d 1n thL M ordndum, 

betwe n w ltham orth nd B rlu:, an b ween Hud on 

and M rlboro, 1.n th coun i of t1ddl x and 

~ore r, 1- s achus •t 

t d _Qe,,'t-:-



ALTERNATIVE TRANSPORTATION CORRIDOR LEASE AGREEMENT 

BY AND BETWEEN THE 

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 

AND 

COMMONWEAL TH OF MASSACHUSETTS BY AND THROUGH ITS 
DEPARTMENT OF CONSERVATION AND RECREATION 

DECEMBER 30, 2010 

[ONLY FOR RIGHTS-OF-WAY NOT IN ACTIVE USE] 



ALTERNATIVE TRANSPORTATION CORRIDOR 

LEASE AGREEMENT BETWEEN 

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 

AND 

COMMONWEAL TH OF MASSACHUSETTS 

This Lease Agreement (hereinafter referred to as the "Lease" or the "Agreement") entered 
into as of the 30th day of December 2010 by and between the Massachusetts Bay 
Transportation Authority, a body politic and corporate and a political subdivision of the 
Commonwealth of Massachusetts, having its usual place of business at Ten Park Plaza, 
Boston, Massachusetts 02116 (hereinafter referred to as the "MBTA") and the Commonwealth 
of Massachusetts, acting by through its Department of Conservation and Recreation, having its 
usual place of business at 251 Causeway Street, Suite 600, Boston, Massachusetts 02114 
(hereinafter referred to as the "OCR"). 

WITNESSETH THAT: 

1. Agreement 

In consideration of the mutual covenants and agreements herein contained, and subject 
to appropriation or availability of funds to OCR, the parties hereto agree as follows: 

2. Premises 

The Premises consist of the parcel or parcels of land described in Exhibit A attached 
hereto, consisting generally of that certain railroad right of way known as the portion of 
the Central Massachusetts Branch extending from Waltham to Berlin starting at or about 
the Belmont/Waltham/Weston town line (Right-of-Way Track Map, Boston and Maine 
R.R. V-5, 4/30 dated June 30, 1914) running approximately twenty-six miles ending at or 
about Station 1478+40 in Berlin (Right-of-Way Track Map, Boston and Maine R.R. V-5, 
30/30 dated June 30, 1914). 

MBTA acquired the portion of the Premises located in Worcester County on or about 
February 1977 pursuant to an Order of Taking recorded in the Worcester South District 
Registry of Deeds in Book 6145, Page 377; and the portion of the Premises located in 
Middlesex County on or about December 1979 pursuant to an Order of Taking recorded 
in the Middlesex South District Registry of Deeds in Book 13156, Page 34. Under both 
Orders of Taking, the Boston and Maine Corporation ("B&M") retained freight service 
rights pursuant to an agreement between the MBTA and Robert W. Meserve and 
Benjamin H. Lacey, Trustees of the B&M, dated December 27, 1976, and recorded in 
the Worcester South District Registry of Deeds in Book 6096, Page 140, and in the 
Middlesex South District Registry of Deeds in Book 13117, Page 113. B&M filed an 
application in August 1979 for a certificate of public necessity and convenience to permit 
the abandonment of the line. Following a report from the Interstate Commerce 
Commission, dated March 26, 1980, recommending approval of B&M's discontinuance 
application (I.C.C. Docket No. AB-32 (Sub-No. 7F)), approval of discontinuance was 
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granted by the United States District Court, as found in the Memorandum and Order of 
Senior District Judge Frank J. Murray, In the Matter of Boston and Maine Corporation. 
Debtor, No. 70-250-M (D. Mass., Oct. 3, 1980). (A copy attached hereto as Exhibit 8). 
The parties agree that, with that action, B&M no longer retains any right or interest in this 
line. 

Within the Premises there shall exist a contiguous corridor ("Corridor") to be designated 
by OCR, with the consent of the MBTA, said Corridor shall generally consist of a path 
that is 15' wide with 2' shoulders on either side. Said corridor shall not interfere in any 
way with the MBTA's ability to lease, license or otherwise encumber the Premises for 
revenue purposes consistent with the right of the MBTA's authority detailed in Section 
9. Infra. The MBTA will notify with OCR of its revenue plans, but any portion of the 
Corridor so utilized in connection with any third party transactions will continue to 
provide for continuity of the Rail Trail Corridor and OCR shall work cooperatively with 
the MBTA and any third party grantees, lessees or licensees for this purpose. The 
MBTA shall be consulted on the construction of the Corridor and be provided with as­
built plans of said Corridor. 

3. Use of Premises 

Subject to the terms and conditions herein, the MBTA hereby leases the Premises to the 
OCR for use as follows: 

(a) The Corridor is to be used for purposes of the installation, operation, 
maintenance and use of a rail-trail as defined M.G.L. C.82 §35A and in the 
definition of Owner or Operator in M.G.L.C. 21 E§2, and as amended from 
time to time, and as further defined under M.G.L.C.21 E§2(d)(1 ), as a 
property converted from a former use as a railroad right-of-way to a 
revitalized use as a publicly owned, improved and maintained corridor for 
bicycle, pedestrian and other non-motorized public transportation, 
recreation and associated purposes and 

(b) The remainder of the Premises may further be used by the OCR, subject 
to MBTA approval, to access, construct and maintain the Corridor and 
maintain, including landscaping, the Premises, for ancillary uses which 
provide no revenue or other tangible benefit, for such other uses as MBTA 
may permit by prior written consent provided however that the MBTA shall 
maintain the right to utilize the Premises for revenue purposes consistent 
with the right of the MBTA's authority detailed in Section 9. infra. OCR 
acknowledges the MBTA's right to generate revenue in and on the 
Premises, but any portion of the Corridor so utilized in connection with 
any third party transactions will continue to provide for continuity of the 
Rail Trail Corridor and OCR shall work cooperatively with the MBTA and 
any third party grantees, lessees or licensees for this purpose. MBTA will 
notify OCR of its revenue plans in advance as necessary. 

Notwithstanding the preceding, this Lease is not intended to transfer land or 
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easements to create a perpetual right to any use, or a right to use longer than the 
term of the lease or lesser term if terminated sooner, that may be subject to protection 
by Article XCVII (97), as amended, of the Amendments to the Constitution of the 
Commonwealth of Massachusetts or by legislation enacted to pursuant thereto. 

The Premises shall be open to the public, and no fee or other consideration shall be 
charged for use of the Premises. 

The OCR will diligently act to secure funds necessary to fulfill its obligations under the 
Lease for the design, bidding and the construction of the rail-trail project. 
OCR also agrees that it will provide its plans for the use of the site sixty (60) days prior to 
the bidding to the MBTA for its approval, said approval which shall not be unreasonably 
withheld provided that the use is consistent with paragraph 3(a) and (3(b), above. If the 
plans for the site are not consistent with paragraph 3(a) and 3(b ), above, the MBTA 
reserves the right, subject to the notice and cure provisions of paragraph 11, to 
terminate the lease and demand return of the property. Said use shall also comply with 
the current (as of the commencement of construction) MA OEP Best Management 
Practices: 

The OCR shall be responsible for all costs associated with any soil testing. The MBTA 
will allow OCR to enter upon the Premises's for testing purposes provided OCR receives 
a License from the MBTA in the normal course prior to entry on the Premises. 

4. Term 

The Term of this Lease shall be for a period of ninety-nine (99) years beginning on the 
date hereof; except that the MBTA may terminate this Lease upon two (2) years' written 
notice to OCR for the greater public good. OCR acknowledges that that the Premises 
or a major portion thereof may be necessary for active railroad or other transportation 
purposes in the future. The MBTA may terminate this Agreement for the greater public 
good within the meaning of Federal Highway Administration requirements other than the 
Transportation Enhancement (the defined ATC) and the MBTA will not be required to 
provide any reimbursement whatsoever for said termination. MBTA does not impose a 
fee for the lease of this property. Additionally, The MBTA may terminate this Lease 
with respect to any part of the non-Corridor portion of the Premises with ninety - (90) 
days written notice for any reason or the balance of the Premises, consistent with the 
right of the MBTA's authority detailed in Section 9. infra and for the uses stated above. 
The MBTA may continue to utilize the Premises for revenue purposes but any portion 
of the Corridor so utilized in connection with any third party transactions will continue 
to provide for continuity of the Rail Trail Corridor and OCR shall work cooperatively 
with the MBTA and any third party grantees, lessees or licensees for this purpose. 

5. Condition of the Premises 

The OCR has inspected the Premises, accepts the Premises "as is", and agrees the 
Premises are suitable for OCR's intended use. The MBTA makes no warranty of any 
kind, express or implied, as to the condition of the Premises or its suitability for the 
above uses. The OCR assumes all risk of entry on the Premises for the intended 
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development and use of the Premises as a Rail Trail, including, but not limited to the 
presence of oil or hazardous material on the Premises, if any, as defined in M.G.L.C. 
21 E, as amended from time to time, but in accordance with Best Management Practice 
of the Department of Environmental Protection. OCR acknowledges that it will avail itself 
of the M.G.L.c. 21 E§5J defense if necessary and appropriate. 

6. Terms and Conditions of Lease 

This Lease is subject to the following terms and conditions: 

6.1 Liability for Personal Injury, Death, and Property Damage 
All issues regarding liability for personal injury, death or property damage shall 
be governed by the provisions of Chapter 258 of the General Laws, as amended. 
The Parties acknowledge the intention that this Lease, and the recreational 
activities planned for the general public, are at no charge and are to be subject to 
the limited liability protections of G.L. c. 21, s. 17C (the, so called, "Recreational 
Use Statute"). 

6.2 Remediation Obligation of the DCR 

During the design, construction and operation of the rail trail, the OCR shall follow the 
provisions of BMP's for Controlling Exposure to Soil during the Development or Rail 
Trails promulgated by the Massachusetts Department of Environmental protection in 
March 2004. 

Whenever the OCR is responsible for the remediation of Hazardous Materials on or 
below the Premises by law or pursuant to this Lease, the OCR, upon written demand of 
the MBTA, shall conduct at its sole cost and expense, all response actions required by 
Chapter 21 E and the MCP with respect to the Hazardous Materials (including the hiring 
of a Licensed Site Professional). 

Any such response action on the Premises, if performed by the OCR, shall be 
performed in accordance with Chapter 21 E, the MCP, any other applicable statutes and 
regulations, and in accordance with plans and specifications approved by the MBTA, 
shall be completed in a timely manner to the reasonable satisfaction of the MBTA, and 
shall allow the MBTA to use the Premises, for its active railroad or other transportation 
purposes. 

For purposes of this Section, the term "MBTA" shall include the MBTA, and its directors, 
officers, employees, agents and any legislatively approved entity that may succeed the 
MBT A. Additionally, for purposes of this Section the "MBTA" does not include easement 
holders, MBTA lessees, or licensees or successors to any real property of the MBTA 
through sale, assignment, pledge, mortgage, exchange or gift. 

6.3 Insurance of Contractors 
OCR shall cause its contractors and agents to maintain sufficient liability insurance, and 
general insurance, with coverage for bodily injury, wrongful death, and property damage, 
consistent with MBTA insurance requirements as enumerated below, naming the MBTA 
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as an additional insured, and indemnifying the Commonwealth of Massachusetts and 
the MBT A. OCR shall require its contractors and consultants to take out and maintain 
sufficient Commercial General Liability insurance (with coverage for bodily injury, 
wrongful death, and property damage to cover loss arising from all work whether above 
or below ground), Workers Compensation Insurance (with coverage in the amount 
required by OCR in such contract, but no less than the statutory minimum under G.L. 
c. 152, as amended), and Vehicle Liability Insurance under any Public Works contract 
under G.L. c. 30, vertical construction contract under G.L. c. 149, or Goods and 
Service contract under G.L. c.7, as applicable, for work performed by any consultant 
or contractor on the Premises. All insurance shall be provided at the contractor's 
expense and shall be in full force and effect for the full term of the contract or for such 
longer period as the contract would require. The MBTA insurance requirements are 
as follows: 

(a) Commercial General Liability Insurance 
For Public Works projects with a minimum liability coverage for personal injury, 
bodily injury and property damage with limits not less than One Million 
($1,000,000.00) Dollars per occurrence and Three Million ($3,000,000.00) 
Dollars in aggregate. Umbrella liability coverage with limits of not less than Two 
Million ($2,000,000.00) Dollars covering all work performed must also be 
provided; and minimum liability coverages for goods and services contracts in 
accordance with OCR requirements. Such insurance shall be written on an 
occurrence basis (as opposed to a claims-made basis) and name the 
Commonwealth of Massachusetts, MBTA and others hereinafter designated as 
additional insureds as their interests may appear. Such insurance may be subject 
to standard exclusions found in property and general liability insurance policies. 

(b) Worker's Compensation Insurance 
(i) For all OCR contractors, insuring all persons employed by the OCR in 

connection with any work done on or about the Premises with respect to 
which claims for death or bodily injury could be asserted against the MBTA 
or the Premises with limits of liability of not less than those required by 
Massachusetts General Laws Chapter 152 as amended. The policy shall 
contain a clause waiving the company's right to subrogation against the 
MBTA if such a policy is commercial available, and 

(ii) For all OCR contractors and agents by providing evidence of an active 
workmen's compensation program for OCR contractors agent funded by 
OCR, a copy of which is attached. 

(c) Automobile Liability Insurance 
Automobile liability insurance with limits of not less than One Million 
($1,000,000.00) Dollars covering all owned, non-owned, hired, rented or leased 
vehicles of the contractors or agents of OCR. 

The required insurance coverage's herein specified shall be placed with insurance 
companies licensed by the Massachusetts Division of Insurance to do business in the 
Commonwealth of Massachusetts and having a Best's rating of B+ or better; 
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The DCR shall be responsible for seeing that its contractors and consultants are 
properly covered by insurance. MBTA must be provided evidence of same. 

Notwithstanding any other provision of this section 6.3, DCR reserves the right to 
propose to meet the requirement by adding such insurance coverage to existing policies 
subject to the terms and conditions of those existing policies or to obtain new policies 
containing terms and conditions generally included in policies provided to state agencies 
in Massachusetts. 

6.4. Compliance with Laws 

The DCR shall comply with, and shall cause all work performed to comply with, all 
applicable Federal and state governmental statutes, laws, rules, orders and regulations. 
The DCR shall also be responsible for obtaining any and all applicable permits and/or 
approvals under Federal or state law necessary to carry out the activities permitted 
hereunder. 

7. Maintenance 

During the Term hereof, the DCR shall keep, repair, manage, operate, and maintain the 
entire Premises in good and clean order, operation, condition and repair. Except for any 
claim of damage arising from the exercise by the MBTA of the rights reserved to it, the 
MBTA shall have no responsibility whatsoever for the maintenance, repair or the 
condition of the Premises. 

8. Utilities 

9. 

Except as reasonably necessary for the operation of the alternative transportation use of 
the Corridor, no utilities shall be installed on the Premises by the DCR without the 
written approval of the MBTA. 

Reservation of Rights 

9.1 Non-Exclusivity 

(a) The MBTA makes no representations or warranty, express or implied, that 
the DCR shall have sole or exclusive use of the Premises. In the event other 
licenses, leases or easements have been or are granted or exist by 
reservations in deeds, the DCR shall be responsible for coordinating its work 
and activities with that of other licensees, grantees and other parties with 
interests in the Premises. The MBTA shall not be liable for delays, 
obstructions, or like occurrences affecting the DCR, arising out of the work of 
the MBTA or other licensees, grantees or parties in interest; provided, 
however, that the MBTA shall make reasonable efforts to mitigate impacts on 
the Use of the Premises. The MBTA will make a list available to the DCR of 
any and all leases or licenses along the Corridor designated under this 
Lease. 
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(b) The DCR'S rights herein are granted subject to existing, easements, and 
rights of record to the extent that such easements rights and takings are still 
in effect and applicable. The MBTA explicitly reserves the right to all uses of 
the Premises not herein granted to the DCR, including the right to lease, 
license, grant easements and reserve encroachments relative to portions of 
the Premises to third parties, except that the MBTA shall not (and shall not 
grant to others the right to) do anything on the Premises that shall materially 
impede the permitted Use of the Premises, as defined in Section 3 ,supra, 
except temporarily (e.g. while a pipe line is being installed or repaired) The 
MBTA may continue to utilize the Premises for revenue purposes but any 
portion of the Corridor so utilized in connection with any third party 
transactions will continue to provide for continuity of the Rail Trail Corridor 
and DCR shall work cooperatively with the MBTA and any third party 
grantees, lessees or licensees for this purpose. The MBTA agrees to 
minimize any potential impact to the DCR maintained Corridor including 
consultation with DCR on public safety, rail trail use and operations, and 
proposed mitigation measure considerations. The MBTA shall retain the right 
to authorize subsurface or bridge crossings, provided sufficient clearance is 
maintained to allow for passage of public safety vehicles along the Corridor. 
If the MBTA shall create after the date of this Agreement an "at grade" 
easement, right of way or allow a permitted crossing of the Corridor with a 
new third party, the new third-party recipient of said easement, right of way 
or permitted crossing shall be responsible for providing sufficient liability 
insurance, and general insurance, with coverage for bodily injury, wrongful 
death, and property damage, consistent with MBTA insurance requirements 
as enumerated below, naming the MBTA and the Commonwealth of 
Massachusetts as an additional insured, and indemnifying the 
Commonwealth of Massachusetts and the MBT A. Notwithstanding language 
in Section 6.1, 6.2, 6.3, and 7, DCR shall bear no responsibility for such 
easement, right of way or permitted crossing or for the acts or omissions of 
the said new third-party or the general public on such easement, right of way 
or permitted crossing. 

The DCR's rights herein are granted subject to existing leases, licenses 
easements and encroachments, now existing or granted in the future, to the 
extent that such rights are still in effect and applicable. The MBTA hereby 
agrees to provide the DCR with copies of the documents that establish the 
location and term of existing licenses, leases, easements or encroachments, 
if any. Upon completing a 25% design of the proposed rail trail, the DCR 
may request that the MBTA exercise any rights it may have to modify or 
terminate an existing lease or license that would prevent the creation of a 
contiguous Corridor. The MBTA shall make all reasonable attempts to fulfill 
such requests to create a contiguous corridor. 

(c) The DCR expressly agrees that any revenues obtained from the leasing, 
licensing, or the granting of rights for any use of the Premises to any utility or 
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other entity shall belong solely to the MBT A. 

The OCR shall not be entitled to impose any fees, charges, requirements for 
betterments, linkage payments or other benefits to the OCR on any lessee, 
licensee or grantee of the MBTA or any other party either for installations on 
the Premises or on public way crossings along the Premises ( except those 
fees normally charged by the OCR for engineering and environmental review, 
if any). If despite this section the OCR does receive some such benefit, then 
the MBTA shall be paid the fair market value of that benefit by the OCR. 

(d) The DCR expressly agrees that if there is any encroachment onto the 
Premises by a third-party, the MBTA will have the sole right to cure said 
encroachment and to obtain revenue from such cure or to permit such 
encroachment, provided that such cure does not materially interfere with the 
OCR's use of the Corridor. Notwithstanding the preceding, to the extent that 
the encroachment is on the Corridor, then the OCR shall have the right to 
expel such encroacher. 

9.2 Utility and Communication Lines and Emergency Access 

The MBTA expressly reserves all of its rights in the Premises for itself, its 
successors and assigns, to install, maintain, repair, replace and remove aerial, 
surface and subsurface utility and communication lines, wires, antennas and 
conduits in, on, under or above the Premises as well as the right to lease, license 
and/or grant easements for such utility and communication rights to third parties; 
except that the OCR shall have the rights specifically granted herein. The MBTA 
shall take all necessary safety measures including, but not by way of limitation, 
notification to the OCR of its intention to perform ( or have performed) such 
installation and/or maintenance, the erection of barricades, as shall be 
reasonably required to protect persons performing such work and construction, 
as well as members of the public, from injury or damage caused by, or resulting 
from, any entry, work or construction performed by the MBTA or its contractors, 
licensees, lessees, grantees (and their contractors) pursuant to this Section. The 
MBTA shall, at its cost and expense, return the Premises to a condition in which 
the Premises can be used for the purposes for which they were used before the 
work pursuant to this paragraph, if its contractors, licensee, lessees, or grantees, 
as the case may be, fail to do so. 

Prior to entry, the MBTA shall require that any contractor, licensee, lessee or 
grantees provide the OCR, during the Term thereof, insurance of the activities 
permitted by the MBTA, to the same extent and on the same terms that the 
MBTA is insured. The OCR shall be named as an additional insured on any 
general liability policy. All policies shall waive the right of subrogation for any 
claim that may be made against the OCR. 

10. Security and Operations 

The MBTA shall have no obligation to provide security services or lighting for the 
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Premises. OCR may implement public safety and emergency services for the Corridor 
under the DCR's usage, and may address providing public safety services through 
municipal public safety departments, as well as police services with the State Police and 
municipal police departments. OCR, its agents or assignees, may install lighting and 
adopt time of use and other restrictions applicable to the public. Provided such are not 
inconsistent with the provisions of this Lease, the Premises shall be subject to OCR 
regulations regarding the public's use and conduct of activities on OCR property. Any 
portion of the Corridor that is utilized by a third party shall not be subject to any OCR 
regulation which would interfere with the third party's ability to operate said portion of the 
Corridor. 

11. Default 

In the event the OCR shall have failed or refused to take a required action or to observe 
any covenant or undertaking herein on its part to be performed and/or observed and 
such failure or refusal has continued for at least thirty (30) days after written notice from 
the MBTA of the breach of such covenant(s) by the OCR, which notice shall specify the 
nature of the breach in reasonable detail, the MBTA may, immediately or at any time 
thereafter (notwithstanding any license or waiver of the benefit hereof, or consent in a 
former instance) and without any further demand or notice, in person or by agent or 
attorney, enter the Premises or any part thereof and block access to the Premises by 
the public; and/or the MBTA may terminate this Lease by written notice to the OCR and, 
in either event, expel the OCR and those claiming through or under it and remove their 
effects without being deemed guilty of any manner of trespass and without prejudice to 
any remedy which otherwise might be used for breach of covenant and upon entry or 
notice as aforesaid this Lease shall terminate. 

12. Condition of the Premises at Termination 

The OCR agrees to deliver up the Premises to the MBTA at the expiration of the Term 
or termination by the MBTA hereof in as good condition as the Premises were after the 
OCR installed improvements were made, reasonable wear and tear excepted. OCR 
shall have no obligation to remove or reimburse the MBTA for costs of removal of any of 
the OCR installed improvements; and such improvements shall not be considered a 
change to the grade existing at the commencement of this Lease. 

13. Existing Utilities 

The OCR acknowledges that there may be surface and subsurface utilities on and 
adjacent to the Premises and agrees to exercise extreme caution in performance of the 
scope of work. The OCR shall comply with Massachusetts General Laws, Chapter 82, 
Section 40 (said statute also known as the "Dig Safe" law) and the regulations 
promulgated pursuant thereto including but not limited to the Code of Massachusetts 
Regulations, more particularly, 220 CMR 99.00 et seq. To the extent the MBTA, or 
parties acting in behalf of the MBT A, locate and mark railroad utilities in the railroad 
rights of way and appurtenant thereto, the OCR shall be responsible for payment to 
such parties for such services which may include, but not be limited to, locating and 
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marking utilities, facilities and appurtenances thereto serving the railroad line(s) or used 
in connection with services or operations of the MBT A. Any damage to such utilities 
caused by the OCR shall be the sole responsibility of the OCR. If the OCR does not 
immediately repair any utilities it has damaged, the MBTA, without being under any 
obligation to do so and without waiving the DCR's obligation hereunder, may repair any 
utilities damaged by the OCR immediately and without notice in case of emergency. In 
the event the MBTA exercises such right, the OCR shall pay to the MBTA immediately 
upon demand all of the MBTA's cost of performing such repairs plus a fee equal to 
twenty-five percent of the MBTA's cost of performing such repairs to reimburse the 
MBTA for its administrative costs. 

The MBTA reserves the right to remove the rail infrastructure and agrees that if it 
chooses to do so, said removal shall be within 180 days of the date the OCR notifies the 
MBTA to be the date of the trail construction commencement.The OCR shall be 
responsible for removal and disposal of all other rail infrastructure, after the said 180 
days, and may retain any revenue from DCR's removal and disposal of such. 

14. Notice of Proiect Completion and Record Drawings 

Upon completion of its work, the OCR shall provide written notice ("Notice of Project 
Completion") to the MBTA Railroad Operations Department of the date of project 
completion. The OCR shall also provide the MBTA Railroad Operations Department with 
one reproducible "As-Built" copy of each approved construction drawing marked to 
indicate all changes and deviations from the original approved plans and recording the 
final conditions of the Premises ("Record Drawings") upon completion of the work 
authorized hereunder. All Record Drawings shall be received and accepted by the 
MBTA prior to final inspection. The Notice of Project Completion and the Record 
Drawings shall be delivered to: 

15. Results 

Section Chief, Engineering and Maintenance 
MBT A Railroad Operations Department 
32 Cobble Hill Road 
Somerville, MA 02143 

If the OCR conducts certain investigations on MBTA owned land, then the OCR agrees 
to provide to the MBTA, at no cost, a copy of the results of such investigations (including 
data and analysis) and all other work conducted under this Lease in both hard copy form 
and in a digital format specified by the MBTA regardless of whether the report was 
prepared by the OCR, its agent, consultant or contractor, or prepared on behalf of the 
OCR. All results and reports shall be provided to the MBTA within ten (10) days of 
receipt by the OCR. The OCR agrees to consult with the MBTA prior to contacting any 
governmental entity, regarding any information, results of analysis or reports regarding 
the Premises. The OCR shall give the MBTA a copy of any reports or notifications, 
including but not limited to release notifications, prior to submitting the same to any 
governmental entity. 
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16. Construction and Access Plan 

The DCR shall submit a plan and detailed specifications (including the materials to be 
used) and the proposed methods of performing the work, or any part thereof (the 
"Plan 11

) to the MBTA. The DCR shall not enter the Premises to undertake construction 
until the Plan has been approved by the MBTA, which approval shall not be 
unreasonably withheld. The scope of work for said construction, installation, and/or 
replacement will be more fully defined in the approved Plan, which approved Plan will 
automatically be incorporated herein by reference and made part of this Lease. The 
DCR shall also provide the MBTA with a detailed schedule of times when the DCR, its 
employees, contractors, subcontractors, or agents would like to be on the Premises to 
undertake the construction and installation of the rail trail improvements (the "Access 
Plan") .. 

17. Contracts for Improvements 

All contracts for the construction or installation of the improvements at the Premises 
shall require: 

(a) that all contractors and subcontractors provide labor that can work in 
harmony with other elements of labor employed or to be employed at or 
near the Premises. 

(b) insurance coverage and suretyship reasonably satisfactory to the MBTA, 
provide that customary coverage's used by DCR in its public contracting 
shall be considered reasonably customary, provided said coverage's are 
in accord with the then current MBTA insurance requirements. 

(c) that all contractors or subcontractors comply with all applicable 
provisions of this Lease; and 

18. Notices 

performance bonds and payment bonds in form and substance 
satisfactory to the MBTA, each of which shall name the MBTA, as an 
additional oblige, provide that customary coverage's used by DCR in its 
public contracting shall be considered reasonably customary, provided 
said coverage's are in accord with the then current MBTA insurance 
requirements. 

All notices required or permitted to be given hereunder shall be in writing and addressed 
as follows: 

In the case of the MBTA to: 
Massachusetts Bay Transportation Authority 
10 Park Plaza, Room 5750 
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Boston, Massachusetts 02116 
Attn: Director of Real Estate 

With a copy to: 
MBTA Railroad Operations Directorate 
Section Chief, Engineering and Maintenance 
32 Cobble Hill Road 
Somerville, Massachusetts 02143 

With a copy to: 
DESIGNATED REPRESENTATIVE 
Transit Realty Associates, LLC 
77 Franklin Street 
Boston, Massachusetts 02110 
Attn: General Counsel 

And in the case of the OCR to: 

Department of Conservation and Recreation 
251 Causeway Street, Suite 600 
Boston, MA 02114 
Attn: General Counsel 

All notices, demands, requests, consents, approvals and other instruments required or 
permitted to be given pursuant to the terms hereof (hereinafter "Notice"), shall be in 
writing and shall be deemed to have been properly given when deposited in registered 
or certified United States mail, postage prepaid, return receipt requested, addressed, as 
described above or when delivered by messenger or overnight mail service to the 
correct addressee. Notice shall be deemed received when actually received or when 
the proffered Notice has been refused by the Addressee. The signature of an 
employee, servant or agent of the Addressee shall be determinative on the issue of 
actual receipt. 

The OCR and the MBTA shall, at any time and from time to time, have the right to 
specify as their proper addresses for purposes of this Lease any other address or 
addresses giving fifteen (15) days' written notice thereof to the other party. 

19. Nondiscrimination 

With respect to its exercise of all rights and privileges herein granted, the OCR shall 
undertake affirmative action as required by Federal and State laws, rules and 
regulations pertinent to Civil Rights and Equal Opportunity unless otherwise exempted 
therefrom. The OCR agrees that it shall comply with any and all required affirmative 
action plans submitted pursuant to the directives of any Federal agency and in 
accordance with applicable Federal law and applicable state laws, rules and regulations. 

The OCR shall use reasonable efforts to contact, encourage and utilize minority and 
female business enterprises in the procurements of materials and services under this 
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Lease. 

The OCR shall not discriminate against any person, employee or applicant for 
employment because of race, color, religion, creed, national origin, age, sex, sexual 
orientation, disability/handicap or veteran status in its activities at the Premises, 
including without limitation, the hiring and discharging of employees, the provision or use 
of services and the selection of suppliers, contractors or subcontractors. 

20. Work In Harmony 

The OCR agrees that in any work performed in or about the Premises, it will employ only 
labor which can work in harmony with all elements of labor being employed by the 
MBTA on or adjacent to the Premises. 

21. Assignment 

The OCR shall not, without the prior written consent of the MBTA, transfer or assign this 
Lease or any part hereof. Such consent may be withheld in the sole discretion of the 
MBTA. 

22. Ent~re Agreement 

This Lease contains the entire agreement of the parties hereto with respect to the 
subject matter hereof, and no representations, inducements, promises, or agreements, 
oral or otherwise, between the parties hereto with respect to the subject matter hereof 
not embodied herein shall be of any force or effect. 

IN WITNESS WHEREOF, the parties hereto, each for itself, its successors and assigns, have 
caused these presents to be executed, as a sealed instrument, by its officers, thereunto duly 
authorized. 

MASSACHUSETTS BAY 
TRANSPORTATION 
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EXHIBIT A 

PLAN OF PROPERTY 

RIGHT-OF-WAY AND TRACK MAP 
BOSTON AND MAINE R.R. 

SHEETS V-5/4 THROUGH V-5/30 
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EXHIBIT B 

COPY OF ORDER OF 
MEMORANDUM AND ORDER OF 

THE U.S. DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 
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In the Matter of 

UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

BOSTON AND MAINE CORPORATION, 

Debtor 

MEMORANDUM AND ORDER 
on 

No. 70-250-M 

Motion of Debtor's Trustees for Authority to 
Abandon the Central Massachusetts Branch Line 

and the Marlboro Branch Line of Railroad in 
Massachusetts 

MURRAY, Senior District Judge 

The motion of Debtor's Trustees for an order authorizing the 

Trustees, pursuant to Rule 8-512(b) of the Bankruptcy Rules, to 

abandon the Central Massachusetts Branch and the Marlboro Branch 

(the Branches) came on to be heard on September 17, 1980, after 

notice given by order of the court in accordance with 11 U.S.C. 

§ 1170(c) (Supp. III 1979) of the time and the place of the hearing. 

The Trustees presented evidence to the court which was uncontro­

verted. 

By Order No. 475 entered June 21, 1979, this court authorized 

the Trustees to initiate proceedings before the Interstate Commerce 

Commission (ICC) for a certificate of public convenience and neces­

sity permitting the abandonment of the Branches. 49 u.s.c. § 10903 

(Supp. II 1978); 49 C.F.R. S 1121 (1979). With the subsequent trans­

fer of jurisdiction to the court over abandonments and discontinuance 

of service, 45 U.S.C. § 915(a), Pub.L. No. 96-101 § 17(a), 93 Stat. 

744-45, the ICC, after reviewing documentary evidence and comments 

submitted to it, issued a report dated March 26, 1980. Before the 

ICC, the Trustees' petition to abandon the Branches was vigorously 

opposed. Several freight receivers1 along the Central Massachusetts 

1. The service provided by Debtor along the Branches is almost ex­
clusively that of delivering goods to customers. During 1979, 
Debtor carried only two rail-car shipments outbound along this line. 



Branch, together with various public figures, submitted evidence or 

comments attempting to persuade the ICC to refuse the Trustees' 

request. The Trustees had not such opposition in the proceedings 

before the court; their petition was uncontested. 

The Central Massachusetts Branch is a line of railroad in Middle­

sex and Worcester Counties, Massachusetts extending approximately 

21.68 miles. It runs from milepost B 10.50 at Waltham North through 

Weston, Wayland, South Sudbury and Hudson into Berlin ending at mile­

post B 32.18. The Marlboro Branch is essentially a spur leaving the 

Central Massachusetts Branch at milepost B 32.75 in Gleasondale and 

running south to Marlboro terminating at B 37.49. Debtor does not 

own the right- of way, the track, structures or other materials on 

the lines, having sold them and the right to transport passengers 

over the right of way to the Massachusetts Bay Transportation Authority 

(MBTA) in December of 1976. The Debtor reserved an easement to haul 

freight on the lines, and has the burden of maintaining the track. 

Because MBTA now owns the property on the line the Trustees may not 

abandon the Branches but only discontinue service. See In the Matter 

of Boston and Maine Corporation, 596 F.2d 2, 6 (1st Cir. 1979). 

The Trustees considered taking formal steps to abandon the 

Branches at their meeting on May 11, 1979. For a period of years 

there had been no customers on the Marlboro Branch and the customers 

in Berlin took delivery of their occasional shipments at a public 

delivery facility in Clinton. Debtor ceased serving its customers 

in Hudson after February 1980 although it did not place an embargo 

on the line until August. Despite lack of authority from the court, 

Debtor had ceased operating over the Marlboro Branch and the western 

end of the Central Massachusetts Branch some time ago. In effect, 

Debtor had de facto discontinued service on the line prior to the 

hearing on the Trustees' petition in this court and prior to the 

report from the ICC. 

Before it discontinued service on the line, Debtor served 

several customers in South Sudbury, primarily Saxonville Wholesale 

Lwnber Warehouse Company (Saxonville) and Mullen Lwnber Company, 
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and Saxonville accounted for more rail traffic than all of Debtor's 

other customers on this line combined in the last full year of 

accounting. In addition, Debtor served Karo Corporation of Hudson 

which had relied on Debtor for the transportation of plastic pellets 

necessary to its business. Debtor also had several other customers 

in Hudson, but these receivers only accounted for limited traffic 

on an occasional basis. 

The Trustees presented evidence to the court that the lumber 

companies in South Sudbury are currently receiving all their mate­

rials via Conrail. Conrail operates a line that intersects the 

Central Massachusetts Branch in South Sudbury. There was evidence 

before the court that Conrail will consider providing limited service 

along the Central Mass. Branch to the east of the junction in South 

Sudbury but will not serve customers to the west in Hudson. However, 

there was evidence that Kero Corporation is currently receiving its 

shipments of plastic pellets in Fitchburg and trucking the material 

from there to its plant in Hudson. The Trustees also presented 

evidence that while this method of transporting goods may be more 

expensive for Koro Corporation it is not an unreasonable cost increase. 

The proposed discontinuance would seem to be in the best inter­

ests of the Debtor's estate. The number of customers and the amount 

of traffic on the line may be viewed, at best, as remaining stable. 

There is no indication that these gauges of economic viability will 

increase in the foreseeable future. On the other hand, there is 

considerable maintenance and rehabilitation needed on the line. Cur­

rently the line is deemed to be a Class I track under Federal Rail­

road Administration Track Safety Standards. See 49 C.F.R. S 213 (1979). 

However, there is evidence that the line has fallen below that level, 

the lowest category under these standards. The Trustees have deferred 

maintenance on the line in an attempt to limit expenses, and the 

burden to the estate of making the necessary improvements is not 

justified in light of the current and expected revenues. 

There is little evidence that discontinuance of service over the 

lines would be inconsistent with the public interest. At the hearing 
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before the court no one appeared to oppose the Trustees' petition. 

The evidence that the Trustees presented showed that the adverse 

impact of discontinuance of service has dissipated over time. 

When the Trustees went before the ICC there was considerable agita­

tion among the businesses and communities served by Debtor; however, 

most freight receivers seemed to have adjusted to the loss of 

service. Moreover, there was testimony that although the MBTA has 

ownership rights in the line it does not presently or within the 

near future intend to use the line for passenger transportation. 

There was nothing offered to show that the right of way would be 

suited for other public use purposes. The Executive Office of 

Transportation and Construction of the Commonwealth of Massachusetts 

would, in its role as consultant to MBTA, urge that the right of 

way of the Branches be preserved as a rail transportation corridor 

for the indefinite future. 

Accordingly, it is hereby Ordered that: 

In the best interests of Debtor's estate and 

consistent with the public interest the Trustees 

are permitted to discontinue freight service over 

the Central Massachusetts Branch Line and the Marl­

boro Branch Line, as described in this Memorandum, 

between Waltham North and Berlin, and between Hudson 

and Marlboro, in the counties of Middlesex and 

Worcester, Massachusetts. 



OPTION AGREEMENT BETWEEN 
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 

AND 
NSTAR ELECTRIC COMPANY d/b/a EVERSOURCE ENERGY 

FOR A TRANSMISSION LINE EASEMENT ON 
CENTRAL MASS BRANCH RIGHT OF WAY 

LOCATED IN 
HUDSON, STOW, MARLBOROUGH AND SUDBURY, MASSACHUSETTS 

WHEREAS, the Sudbury-Hudson Transmission Reliability Project is one of several 

projects selected by ISO New England, Inc. to address the reliability needs of the electric 

transmission system in the greater Boston area (the "Project"). 

WHEREAS, the Project will result in a new 115 kv electric transmission line between the 

Eversource Sudbury Substation 342 and the Hudson Light and Power Substation, with the 

subsurface route following the MBTA's inactive Central Branch railroad corridor for a 

maximum of approximately 8.63 miles. 

1. Parties 

2. 

The MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, a body politic and 

corporate and a political subdivision of the Commonwealth of Massachusetts, established 

and existing pursuant to Chapter 161A of the Massachusetts General Laws, with a usual 

place of business at Ten Park Plaza, Boston, Massachusetts 02116 (hereinafter 

"SELLER" or "MBTA") and NSTAR ELECTRIC COMPANY d/b/a EVERSOURCE 

ENERGY, a Massachusetts corporation and electric company with a usual place of 

business at 247 Station Drive, Westwood, Massachusetts 02090 ("BUYER") are desirous 

of entering into an Option Agreement on the terms and conditions set forth below (the 

"Option Agreement"). 

Grant of Option and the Option Period 

SELLER hereby grants to BUYER, the right and option (referred to as the "Option") to 

acquire a non-exclusive, perpetual easement (the "Easement") in a form substantially 

similar to the easement form attached hereto as Exhibit C (the "Easement Form"), for the 



exclusive right within the Easement Premises of constructing, operating, maintaining, 

repairing and replacing, from time to time, facilities and related equipment and 

appurtenances necessary or appropriate for the transmission and/or distribution of 

electricity and communications from Buyer's Sudbury Substation 342 to the Hudson Light 

and Power Substation directly related to Buyer's transmission and distribution of electricity 

for the Project (collectively, the "Facilities"). Upon BUYER's request, the parties shall 

execute a mutually agreeable Notice of Option in recordable form, which BUYER may 

record in the applicable Registry of Deeds at its sole cost and expense. 

The effective time period of the Option (the "Option Period") shall extend from the date 

of the last signature to this Option Agreement (the "Option Start Date") until the close of 

business (5:00 PM EST) on the day prior to the sixth (61h) anniversary of the Option Start 

Date (the "Option Expiration Date"). Unless BUYER has previously delivered an 

Exercise Notice (as defined in Section 3 below), BUYER shall request approval from 

SELLER for the right to extend the Option prior to the expiration of the Option Period upon 

no less than forty-five ( 45) days' prior written notice to SELLER, which approval shall be 

at SELLER's reasonable discretion (the "Extension Notice"). If SELLER approves the 

Extension Notice, then the Option Period and the associated Option Payment shall be 

extended for one year; however, SELLER and BUYER agree that the Option Payment for 

any extension period pursuant to the Extension Notice shall be negotiated by SELLER 

and BUYER. Unless SELLER approves such Extension Notice, the Option shall terminate. 

2A. Exercise of Option 

The Option hereby granted shall be exercised, if at all, by written notice delivered from 

BUYER to SELLER prior to the Option Expiration Date (the "Exercise Notice"), so long 

as the Option Payments under Section 3 are made when due and payable. If the Option 

is not exercised prior to the Option Expiration Date, BUYER shall have no further right to 

acquire the Easement. Time is of the essence with respect to the exercise of the Option. 

28. During the Option Period SELLER agrees not to grant new licenses, easements, leases 

or fee interests to any person or entity for the purpose of constructing, operating, 

maintaining, repairing and replacing facilities and related equipment and appurtenances 

for the transmission and/or distribution of electricity, or other uses that would preclude 
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3. 

BUYER from exercising the Option and using the Easement Premises for its intended 

uses. Notwithstanding the foregoing restrictions, SELLER shall be allowed to grant new 

licenses, easements or leases for electrical transmission which cross the Easement 

Premises and which do not directly compete with the Project, provided that any such 

grants do not interfere with BUYER'S access and/or safe and compliant operation of 

BUYER'S Improvements. Additionally, and without limiting the generality of the foregoing, 

any disposition of interests by SELLER in the Easement Premises after the date hereof 

must either (i) reserve to SELLER the right to grant rights to BUYER consistent with this 

Option Agreement and any siting approvals obtained by BUYER after the date hereof if 

SELLER has been notified of said siting approvals, or (ii) provide for the relocation of the 

affected portion of the Easement Premises to an alternate location within land of MBTA, if 

available, as MBTA may designate, provided that such location is reasonably acceptable 

to BUYER for the intended purposes. Notwithstanding the provisions contained in this 

Section 28, any and all existing, licenses, easements, or leases existing at the time of the 

execution of this Option Agreement shall be able to continue under their present terms 

and conditions and potential extension of the duration thereof. 

BUYER specifically acknowledges that a portion of the Easement Premises is part of a 

right-of-way that has been leased by MBTA to the Commonwealth of Massachusetts, 

Department of Conservation and Recreation ("DCR") for a multi use path, copy of the lease 

is attached hereto as Exhibit D (the "ATC Lease"). BUYER acknowledges that this 

Easement is specifically subject to the ATC Lease. BUYER must not materially interfere 

with or disturb the DCR's use of its leased premises. Additionally, BUYER shall cooperate 

with OCR in connection with the future operation, use and maintenance of the multiuse 

path. Moreover, BUYER and DCR shall negotiate a memorandum of understanding or 

similar instrument detailing BUYER's and DCR's obligations, liabilities and commitments 

to each other regarding the ATC Lease, this Option Agreement and the Easement. 

Option Payment 

Simultaneously with the execution of this Option Agreement by BUYER and as 

consideration for the Option, BUYER shall pay SELLER the sum of One Hundred 

Thousand Dollars ($100,000.00) for the first year; thereafter, for each subsequent year 

BUYER shall pay SELLER the sum of Ten Thousand Dollars ($10,000.00) during the 
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Option Period (collectively, the "Option Payments"). To the extent BUYER exercises its 

rights under this Option Agreement, the Option Payment for the first year of One Hundred 

Thousand Dollars ($100,000.00) shall be credited against the Purchase Payment for the 

first year on the Closing Date (as hereinafter defined), but otherwise the Ten Thousand 

Dollar ($10,000.00) Option Payments shall be non-refundable and due annually in 

advance, commencing on the second anniversary of the Option Start Date. BUYER shall 

be required to pay the Option Payments regardless of whether or not SELLER sends 

BUYER an invoice in connection with any such installment. All Option Payments shall be 

made payable to MBTA and mailed to the following address unless otherwise designated 

by MBTA: 

MBTA 
P.O. Box 845142 
Boston, MA 02284- 5142 

Notwithstanding the foregoing, BUYER's obligation to pay the Option Payments shall 

cease upon the earlier to occur of (i) expiration of the Option Period, or (ii) the delivery of 

an Exercise Notice (as defined in Section 6 below). 

4. Easement Premises 

The premises within which the Facilities will be installed consist of a strip of land 

approximately 82.5 foot-wide (the "Property") within the perimeter depicted on Exhibit A 

attached hereto, for a maximum distance of 8.63 miles (the "Easement Premises"). The 

Facilities will follow the centerline of said Easement Premises, to the extent feasible. In 

general, the Facilities will enter the Central Massachusetts Branch right of way ("ROW") 

at BUYER's existing substation located off Boston Post Road in Sudbury Massachusetts. 

The Facilities are presently expected to exit the ROW at or before a point near Woodrow 

Street in Hudson, MA, a distance of approximately 7 .98 miles. However, the maximum 

total length of the ROW is +/- 8.63 miles. Exhibit B hereto contains a map illustrating the 

potential exit point locations. SELLER and BUYER agree that modifications of the 

Easement Premises may be necessary as design and siting approval of the Facilities 

progresses, and such changes are contemplated by this Option Agreement. SELLER and 

BUYER agree to work together to establish a final route that does not interfere with MBTA 

uses, the ATC Lease and is substantially consistent with BUYER's design and 
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5. 

construction needs and permitting approvals. BUYER agrees to accept all risk associated 

with expenditures made prior to agreement on a final route. 

Intended Use and Construction Techniques 

SELLER and BUYER acknowledge and agree that this Option Agreement grants rights 

for Facilities to be constructed in an underground configuration and this Option Agreement 

is solely for an underground configuration; however, SELLER acknowledges that for this 

Option Agreement to be exercised by BUYER, BUYER must first obtain approval from the 

Massachusetts Energy Facility Siting Board ("EFSB") and that any final decision on the 

configuration and routing will be made by the EFSB. To the extent the EFSB, through its 

decision process, determines that an alternative route or use of SELLER's property is the 

more appropriate approach toward implementation, SELLER will consider other such 

alternatives and may amend this Option Agreement as may be appropriate, including but 

not limited to, Section 7 of this Option Agreement. 

Construction of BUYER's underground Facilities will consist of transmission cables 

installed in a conduit ductbank with additional conduits for transmission-related 

communication equipment. Facilities will also require the installation of manholes and 

vaults. 

It is hereby acknowledged that as a part of the consideration for this Option Agreement 

and the Easement that MBTA has agreed to waive certain construction and installation 

requirements relating to clearing and location of BUYER's Facilities which would normally 

be required per the Massachusetts Bay Transportation Authority Railroad Operations 

Directorate dated August 2014 as follows: I Guidelines And Procedures For Construction 

On MBTA Railroad Property, Section 9.01 C2; II Maintenance And Protection Of Railroad 

Traffic, Sections 2.10 and 2.11; IV Pipeline Occupancy Specifications; and V 

Specifications For Wire Conduit And Cable Occupations, Section 3.02 E 1, Section 4.01 

B, and Section 5.01 and including plates 11, Ill, IV and VI. 

SELLER also agrees that BUYER may use the inactive railroad corridor for its Facilities 

and that soils disturbed during construction may remain on MBTA property, so long as (a) 

the Massachusetts Department of Environmental Protection ("DEP") does not require such 
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6. 

disturbed soils to be removed offsite, and (b) such disturbed soils are properly graded and 

sloped so as to not adversely impact SELLER's licensees, lessors, easement holders or 

any abutters to SELLER's property. BUYER agrees to follow DEP regulations and 

requirements with respect to such soil storage. 

Prior to commencing any construction activities within the Easement Premises, BUYER 

agrees to submit to MBTA for its prior written approval, detailed construction plans and 

specifications, a construction schedule and such other information as may be reasonably 

required by any affected department of MST A. All of BUYER's activities within the 

Easement Premises shall be conducted consistent with this Option Agreement and all 

applicable policies and reasonable conditions imposed in connection with MBTA's 

departmental approval process. 

Quality of Title 

If BUYER timely delivers the Exercise Notice, SELLER shall deliver to BUYER on the 

Closing Date (as hereinafter defined) the Easement in substantially the form attached 

hereto as Exhibit C. The Easement shall convey to BUYER the perpetual and exclusive 

right to construct, operate, maintain, repair and replace, from time to time, the Facilities, 

within the Easement Premises, together with the non-exclusive right of reasonable access 

over other portions of the Property to access the Easement Premises, reserving to the 

SELLER the right to make other uses of the Easement Premises that are not inconsistent 

with the rights herein granted, and free from all encumbrances, except: 

(a) Provisions of existing building and local zoning laws; 

(b) The leases and licenses described on Exhibit D attached hereto: 

(c) Easements, restrictions, reservations, and eminent domain takings by third 

parties of record, if any; and 

( d) Any encroachments 

(1) that can be seen by inspecting the Easement Premises, or 

(2) that are specifically listed in this Option Agreement and subsection (f) 

immediately below, or 

(3) that are shown on the plan attached hereto as Exhibit A. 

(e) Any other easement, license, restriction or encroachment, if any, unless 

such easement, license, restriction, or encroachment materially interferes 

6 



7. 

with the use the Easement Premises for constructing, operating, 

maintaining, repairing and replacing, from time to time, the Facilities. 

(f) All title defects waived pursuant to Section 12 herein. 

Easement Acquisition Payments 

The compensation for the Easement will be payable in time over a twenty (20) year period 

in the annual amount of Four Hundred and Twenty-Five Thousand Dollars ($425,000.00) 

(the "Easement Payment") payable in equal monthly payments. The Easement Payment 

shall be increased by one percent (1 % ) annually as shown in Exhibit E attached hereto. 

BUYER'S first Easement Payment will be reduced by One Hundred Thousand Dollars 

($100,000.00). The Easement Form will contain further terms and conditions concerning 

payment of the Easement Payment. 

To the extent BUYER's use of the Easement Premises results in the loss of income to the 

SELLER through temporary or permanent relocation of SELLER's licensee's, lessors or 

easement holders, BUYER shall pay an equal amount in lost revenue to SELLER. 

8. Reimbursement of SELLER's Costs 

In addition to the foregoing payments, BUYER will reimburse MBTA for all actual MBTA 

construction support and engineering review costs within thirty (30) days following receipt 

of MBTA's invoice and supporting documentation. A force account with MBTA will be 

required for the review of engineering, construction and permitting documents and for 

safety and construction oversight activities (the "Force Account"). This Force Account will 

be required to be funded no later than the first submission of site investigation, permitting, 

engineering or other documents with initial funding of $25,000.00. In the event MBTA 

draws down funds from the Force Account such that the Force Account is reduced in 

available funding of one-half of the required funding (initially to $12,500.00), then BUYER 

shall replenish the Force Account to its then-required level of funding within thirty (30) 

days of notification to BUYER by MBTA of the amount of such drawn down funds. This 

account will remain in effect until ninety (90) days after Substantial Completion of the 

Facilities. "Substantial Completion" shall be defined as commencement of commercial 
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operations of the Facilities. BUYER may be required by SELLER to replenish this account 

if it seeks to construct major improvements after substantial completion. 

9. Time of Performance 

10. 

The Easement is to be delivered to BUYER and the payment of the first monthly 

installment of the Easement Payment shall be paid to SELLER at the office of SELLER, 

Ten Park Plaza, Boston, Massachusetts 02116 on a date selected by BUYER in the 

Exercise Notice, but in no event earlier than thirty (30) days after the Exercise Notice or 

later than six (6) months after the Exercise Notice, unless otherwise agreed by BUYER 

and SELLER (the "Closing Date"). The parties may mutually agree in writing on some 

other place and time as the Closing Date. 

Survey and Approvals 

BUYER is responsible for preparing and obtaining an approved plan showing the location 

of the Easement Premises (the "Easement Plan") prior to the Closing Date. The 

Easement Plan must be prepared by a registered land surveyor in recordable form in 

conformance with the rules and regulations of the Registry of Deeds and with any other 

requirements of MBT A. BUYER shall be responsible for all necessary permitting approvals 

associated with the land use and construction of the Facilities on the Easement Premises 

at BUYER'S expense prior to the Closing Date. Once constructed BUYER agrees to 

provide at BUYER'S expense as-builts of BUYER'S installed Facilities. BUYER'S inability 

to obtain any permitting approvals necessary for the development of the Facilities shall 

not relieve BUYER of its obligations to acquire the Easement once BUYER delivers the 

Exercise Notice. 

BUYER and SELLER acknowledge and agree that should it become necessary at any 

time subsequent to the Closing Date to amend the Easement Plan to enable BUYER 

and/or the Easement Premises to comply with applicable laws, or to facilitate BUYER'S 

use and enjoyment of the Easement Premises, then SELLER will reasonably cooperate 

with BUYER, provided that no such amendment shall adversely impact SELLER'S ability 

either to operate its remaining property for transportation purposes or to comply with all 
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11. 

applicable laws and provided that BUYER shall reimburse SELLER for all reasonable out 

of pocket costs and expenses associated with the cooperation in this regard. 

BUYER shall be responsible at its sole cost and expense for preparing and providing the 

Easement Plan. All costs of recording documents at the Registry of Deeds in connection 

with this transaction shall be the responsibility of BUYER. 

Regulatory and Permitting Approvals 

SELLER makes no representations as to the fitness of the Easement Premises for any 

proposed use, the suitability of the Easement Premises for any particular purpose, or as 

to the ability of BUYER to obtain any necessary permits or approvals relating to the 

Easement Premises. 

12. Title/Extension to Perfect Title 

No later than thirty (30) days after the Exercise Notice, BUYER shall obtain a complete 

review of the title to the Easement Premises and a commitment for title insurance at its 

sole cost. SELLER shall deliver to BUYER copies of any unrecorded license or other 

unrecorded matter encumbering the Easement Premises within thirty (30) days from 

SELLER's receipt of a copy of BUYER's commitment for title insurance. A copy of said 

title commitment shall then immediately be delivered to SELLER along with a cover letter 

citing all specific title objections, if any ("Title Objection Letter"). Any and all title matters 

not objected to in the Title Objection Letter shall be waived. If the title report and Title 

Objection Letter is not completed and delivered to SELLER within this time, all title defects 

shall be waived. If SELLER shall be unable to give title or to make conveyance as 

provided herein, SELLER shall use Reasonable Efforts to remove any defects in title 

timely objected to as described above, in which event SELLER'S time for performance 

hereof shall be extended for a period of up to sixty (60) days. "Reasonable Efforts" shall 

be limited to those costing less than a total of Ten Thousand Dollars ($10,000.00). If, at 

the expiration of such extended time, SELLER fails or is unable to remove such 

objectionable title matters or address such matters to BUYER'S reasonable satisfaction, 

then BUYER may elect to terminate this Option Agreement. In the event of such election, 

all obligations of either party hereto shall cease and this Option Agreement shall be null 
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13. 

and void; except that any tort liability of BUYER'S that arose pursuant to Section 15 hereof 

shall remain. 

Acceptance of Easement 

BUYER shall have the election, at either the original or any extended time for performance, 

to accept such title to the Easement Premises in its then condition as SELLER is able to 

deliver and to pay the Easement Payment without deduction. The acceptance of the 

Easement by BUYER shall be deemed to be full performance and discharge hereof except 

such matters which expressly survive the delivery of the Easement pursuant to the terms 

hereof. 

14. No Brokers 

BUYER hereby represents and warrants that it has not dealt with any broker who is entitled 

to a commission or fee in connection with the conveyance contemplated hereby, and 

covenants to defend, hold harmless and indemnify SELLER from and against any and all 

claims for any such commissions or fees. SELLER hereby represents and warrants that it 

has not dealt with any broker or other entity who is entitled to a commission or fee in 

connection with the conveyance contemplated hereby other than the Massachusetts 

Realty Group, whose fee is the sole responsibility of SELLER, and SELLER covenants to 

defend, hold harmless and indemnify BUYER from and against any and all claims for any 

such commissions or fees. The representations, warranties, and agreements contained in 

this Section 14 shall survive the delivery of the Easement and/or any expiration or 

termination of this Option Agreement. 

15. Condition of the Easement Premises 

SELLER hereby expressly disclaims any warranties of any nature, express or implied or 

otherwise, except as expressly set forth herein, including without limitation, anything 

related to the presence of "oil", "hazardous materials" or "hazardous wastes" as those 

terms are defined in Massachusetts General Laws Chapter 21 E ("Chapter 21 E"), as from 

time to time amended, and the regulations promulgated pursuant thereto, the 

Massachusetts Contingency Plan, 310 CMR 40.0000 et seq. (the "MCP") (collectively, 
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"Hazardous Materials"), and as further defined in all other applicable state and Federal 

laws regarding Hazardous Materials ("Applicable Laws") on, in, at, over, under, from, 

through or associated with the Easement Premises. BUYER hereby acknowledges that 

SELLER is granting the Easement and BUYER shall accept the Easement Premises in an 

"as is" condition, including all debris thereon, and with ''all faults" as of the Closing Date, 

without any warranty or representation by SELLER, its agents or representatives 

whatsoever relating to the Easement Premises. BUYER further acknowledges and 

confirms that BUYER is not relying on any representation or inducement which was or 

may have been made or implied by SELLER or any other party acting on behalf of SELLER 

with respect to the Easement Premises, including, without limitation, the fitness of the 

Easement Premises for any proposed use, the suitability of the Easement Premises for 

any particular purpose, or as to the ability of BUYER to obtain any necessary permits or 

approvals. 

16. Indemnification and Release 

Upon and after delivery of the Easement, BUYER for itself, its successors and assigns, 

but subject to the last grammatical paragraph of Section 17 below, shall protect, indemnify, 

defend, and save SELLER harmless from and against any and all liabilities, losses, 

damages, costs, expenses (including reasonable attorneys' fees), causes of action, suits, 

claims, demands or judgments of any nature whatsoever including, without limitation, 

damages to real estate or personal property or the illness, injury or death of a person, and 

those related to any environmental condition or to Hazardous Materials that may be 

imposed upon or incurred by or asserted against SELLER and which occur or arise as a 

result (but only to the extent) of any of the following activities or occurrences occurring 

after the effective date of the Easement, and except to the extent that the "claim" arose 

because of the negligence or willful misconduct of SELLER or its employees, contractors, 

lessees, grantees or licensees: 

(i) as a result of any environmental investigation by BUYER, the use and 

enjoyment of the Easement Premises by BUYER, presence of Facilities on the Easement 

Premises, and all activities of BUYER or its respective employees and contractors within 

the Easement Premises and the Property; or 
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(ii) the presence of any environmental condition, including Hazardous 

Materials on the Easement Premises or the Property (or other property of SELLER 

adjacent to the Property), provided, that, BUYER's obligations with respect to Hazardous 

Materials not introduced, placed or released by BUYER or its employees or contractors 

shall be limited under this Paragraph 16 to compliance with the Utility Related Abatement 

Measures ("URAM") set forth in 310 CMR § 40.0460 et seq., as the same may be 

amended from time to time, except as specifically set forth herein; and provided, further, 

that (x) BUYER's obligations with respect to Hazardous Materials (i) within the Property 

shall be limited to those response actions required under Applicable Laws for the use of 

the Property as a railroad right of way, or (ii) within SELLER's property adjacent to the 

Property shall be limited to those response actions required under Applicable Laws for the 

use of such adjacent property for its then current uses, and (y) BUYER's maximum liability 

for contamination discovered (but not caused) by BUYER shall be Two Million Dollars 

($2,000,000.00) per release tracking number assigned by the Massachusetts Department 

of Environmental Protection, and Four Million Dollars ($4,000,000.00) in the aggregate; or 

(iv) any failure of BUYER or its employees, agents, contractors or 

subcontractors to perform or comply with any of the terms of this Option Agreement, or 

any contracts, agreements or restrictions, statutes, laws, ordinances or regulations 

affecting the allowed activities or any part thereof. 

In addition, BUYER, for itself, its successors and assigns, shall agree not to sue or 

commence action, claim, counterclaim or cross-claim, or otherwise seek affirmative relief 

against SELLER arising out of the condition of the Easement Premises at the Closing 

Date, including, but not limited to, the presence of Hazardous Materials on, in, at, over, 

under, from, through or associated with the Easement Premises or on any other property 

not owned by SELLER because of migration of such Hazardous Materials from the 

Easement Premises. 

Any required response action related to the Easement Premises required by a 

governmental authority shall be performed by BUYER at BUYER's sole cost and shall be 

performed in accordance with Applicable Laws. 
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17. Environmental Investigation; Indemnification; and Disclaimer of Damages 

BUYER, at BUYER's sole cost and expense, may complete an environmental and/or other 

investigations of the Easement Premises and the Property. Any such investigation, 

including without limitation, any environmental investigation, if conducted, must be 

completed by BUYER not later than six (6) months prior to the expiration of the Option 

Period. BUYER shall waive its right to conduct or complete such investigations if they are 

not completed within said time period. Before beginning any environmental investigation 

or other invasive investigation, BUYER shall submit to SELLER for its approval a scope 

of work showing the locations at which BUYER intends to have sampling carried out, the 

extent of the sampling, and what testing will be done on the samples. BUYER shall make 

such submission to SELLER in a timely manner so that SELLER has at least fourteen (14) 

days to approve the submission and still leave time for BUYER to do the environmental 

investigation within said time period. If requested in writing by SELLER, BUYER shall 

submit all investigatory test results and reports obtained by BUYER to SELLER and/or its 

consultants within one week of SELLER'S written request. SELLER shall be entitled to the 

indemnity provisions of Section 16, to the extent provided therein, with respect to any 

Hazardous Materials discovered at the Easement Premises or adjoining property of 

SELLER as a result of BUYER's inspections hereunder. 

Neither BUYER nor SELLER shall be liable to the other for consequential, special, 

exemplary, punitive, indirect or incidental losses or damages, including loss of use, cost 

of capital, loss of goodwill, lost revenues or loss of profit under this Option Agreement. 

18. Leases, Licenses, Uses and Occupancies 

SELLER will notify in writing all known parties in possession of any known encroachments 

shown on the plan attached hereto as Exhibit A or revealed by physical inspection prior to 

Closing Date, and shall provide a copy of such notices to BUYER at the Closing Date. 

SELLER shall have no obligation to cure any such encroachments. 
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19. 

20. 

21. 

Pre-Approval and Pre-Closing Expenditures 

BUYER agrees to accept all risk associated with expenditures it makes prior to approval 

of the grant of the Easement by SELLER's Fiscal Management and Control Board and/or 

General Manager and Closing Date. 

Fiber Optic Strands 

As additional consideration for SELLER's grant of the Easement, BUYER shall provide 

SELLER with an indefeasible right to use ("IRU") two (2) dedicated fibers within the fiber 

optic portion of the Facilities in support of transportation operations or as the SELLER may 

see fit to utilize for any other purposes (the "MBTA Fibers"). Such IRU shall commence 

upon the completion of installation of the Facilities within the Easement Premises and 

continue throughout the term of the Easement. Such use of the MBTA Fibers shall be at 

SELLER's sole risk and BUYER makes absolutely no representation or warranty of any 

kind with respect to the MBTA Fibers or their suitability for any purpose, and SELLER will 

accept the same in their then "AS-IS, WHERE-IS" condition. SELLER hereby releases 

BUYER from and agrees to indemnify, defend (at the option of BUYER) and save BUYER 

harmless from and against any and all damages, losses, costs, and expenses (including 

reasonable attorneys' fees), causes of action, suits, claims, demands or judgments to the 

extent arising from SELLER's use of the MBTA Fibers. 

MEPA Compliance 

Notwithstanding any provision of this Option Agreement to the contrary, MBTA shall have 

no obligation to grant the Easement to BUYER unless and until a MEPA Permit (as defined 

below) has been issued with respect to BUYER's proposed installation of the Facilities. 

The term "MEPA Permit" shall mean, to the extent required by the Massachusetts 

Environmental Policy Act (M.G.L. c. 30, §§ 61 et seq. and implementing regulations at 

301 C.M.R. 11.00 et seq., as amended from time to time) in connection with construction 

and operation of the Facilities, a certificate of the Secretary of the Massachusetts Office 

of Energy and Environmental Affairs ("OEEA Secretary") pursuant to 301 C.M.R. 11.06(7) 

stating that no environmental impact report is required for the Facilities, if the same shall 

be issued (a "No EIR Certificate"), and otherwise shall mean a certificate of the OEEA 
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22. 

Secretary pursuant to 301 C.M.R. 11.08(8) stating that the final environmental impact 

report with respect to the Facilities adequately and properly complies with MEPA (a "FEIR 

Certificate"). For purposes of this Option Agreement, the No EIR Certificate or the FEIR 

Certificate, as the case may be, shall not be deemed issued unless and until all applicable 

appeal periods have expired without any appeal having been taken (or, if taken, such 

appeal having been dismissed or settled with prejudice). 

Construction of Option Agreement 

The contracting parties agree that this is a Massachusetts contract and contains all the 

terms and conditions of this transaction. It is mutually agreed that any oral representation 

made by either party prior to the signing of this Option Agreement is null and void. 

23. Notices 

Any notice or other communication in connection with this Option Agreement shall be 

deemed given when received or upon _attempted delivery if delivery is not accepted. Such 

notices shall be in writing and shall be deemed to have been properly given when delivered 

by courier ( or by an overnight mail service that electronically tracks deliveries to the correct 

addressee), addressed, as described in Section 1 of this Option Agreement. ln addition, 

a duplicate notice from BUYER shall be sent in the same manner as the notice to SELLER 

to SELLER'S representative, Massachusetts Realty Group, 20 Park Plaza, Suite 1120, 

Boston, MA 02116, Attn: Assistant Counsel, and a duplicate notice from SELLER shall 

be sent in the same manner as the notice to BUYER and to BUYER'S representative, 

Eversource Energy Supervisor T & D Rights and Survey, 247 Station Drive SE 21 O 

Westwood Massachusetts 02092. Either party may change the address(es) at which 

notices are to be received by notice given as set forth above. 

24. Authority of Signatory 

If either party executes this Option Agreement by agent or representative, such agent or 

representative hereby warrants and represents to the other party that he is authorized to 

execute, acknowledge, and deliver this Option Agreement on behalf of such party and to 
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25. 

26. 

thereby bind such party to the same. This warranty shall survive the delivery of the 

Easement. 

Severability 

If any term of this Option Agreement or the application thereof to any person or 

circumstance shall, at any time, or to any extent be deemed invalid or unenforceable, the 

remainder of this Option Agreement and the application of such term to persons or 

circumstances other than those as to which it is held invalid or unenforceable shall not be 

affected. 

No Waiver 

No delay or omission on the part of either party in exercising its rights under this Option 

Agreement shall constitute a waiver of such right or any other right under this Option 

Agreement. Also, no waiver of any such right on one occasion shall be construed as a 

waiver of it on any other occasion. 

27. Entire Agreement 

28. 

This Option Agreement (including all documents referenced herein and all Exhibits hereto) 

constitutes the entire agreement between the parties relating to the subject matter hereof, 

supersedes all prior oral or written offers, negotiations, agreements, understandings, and 

courses of dealing between the parties relating to the subject matter hereof and is subject 

to no understandings, conditions, or representations other than those expressly stated 

herein. This Option Agreement may only be modified or amended by a writing, which 

states that it modifies or amends this Option Agreement, and which is signed by both 

parties. 

Successors and Assigns 

This Option Agreement shall be binding upon and shall inure to the benefit of the parties 

hereto and their respective successors and assigns. 
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IN WITNESS WHEREOF, the said parties hereto set their hands and seals on the day 

and year written below each party's signature. 

NSTAR ELECTRIC COMPANY 
D/8/A EVERSOURCE ENERGY 

Date of Execution_d--"'7",...W-/=..:...c:....e~..:....J;t:-C -=-~=-=-u;.::....lj-r. L'--T I 

MASSACHUSETTS BAY 
TRANSPORTATION AUTHORITY 

. /'l /1 II~--- -
By: 1/ ?/4 j //'flt,~ 
Brian Shortsleeve 
Chief Administrator and Acting General Manager 

Date of Execution: 5 /30 J 17 
I 

Approved as to Form: 

-~ C 
Laur~m-;;ong ... 
Deputy General Counsel, MassDOT and MBTA 
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Easement Premises 
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EXHIBIT B 

Map Illustrating Potential Exit Point Locations 
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EXHIBIT C 

Easement Form 
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ELECTRIC TRANSMISSION LINE EASEMENT AGREEMENT 
BETWEEN 

MASSACHUSETTS BAY TRANSPORTATION AUTHORITY 
AND 

EVERSOURCEENERGY 

The MASSACHUSETTS BAY TRANSPORTATION AUTHORITY, a body politic and 
corporate, and a political subdivision of the Commonwealth of Massachusetts established and 
existing pursuant to Chapter 161A of the Massachusetts General Laws (11MBTA" or "Grantor11

), with a 
principal place of business at Ten Park Plaza, Boston, Massachusetts, 02116 for consideration of 
the annual payments, covenants and agreements set forth herein, grants to NSTAR ELECTRIC 
COMP ANY d/b/a EVERSOURCE ENERGY, a Massachusetts Corporation and electric company 
with a usual place of business at 247 Station Drive, Westwood, Massachusetts 02090, and its 
successors and assigns ("Grantee") (each, a "Party" or collectively, "Parties"), a permanent, non­
exclusive (except as to Grantee's Pennitted Uses, defined herein) subsurface easement, within the 
terms and conditions hereof, in certain land owned by MBTA in Sudbury, Stowe, Marlborough 
and Hudson, Massachusetts, on the inactive Central Massachusetts Branch Right-of-Way (the 
"Right-of-Way" or "ROW"), consisting of approximately 8.63 miles ofland, with an approximate 
width of eighty-two and half (82.5) feet, and as more particularly shown on a plan of land (the 
"Plan") recorded herewith entitled Eversource Transmission Line, dated _____ , prepared 
by ________ , a reduced-size copy of which is attached as Exhibit A (the "Easement 
Area"l, for the purposes oflaying, constructing, reconstructing, operating, maintaining, repairing, 
replacing, rebuilding and upgrading and/or removing within the Easement Area, Grantee's 
Improvements as defined herein; and with the further right to enter and go onto, over and across 
the Right of Way to said Easement Area for the purpose of preparing the Easement Area for 
construction, reconstruction, operation, maintenance, repairing, replacing, rebuilding, upgrading 
and/or removing Grantee1s Improvements, as defined herein, clearing trees, shrubs and other 
vegetation, and by removing debris, obstructions, buildings, structures and encroachments, such 
upgrading to be limited to adding additional lines and/or cables or as otherwise approved by 
MBT A in accordance with the terms hereof, and such clearing and/or removal as so approved, 
within said Easement Area, subject to the terms and conditions set forth herein (all of the foregoing 
rights being hereinafter referred to as the "Easement"). For purposes of clarity, the Easement Area 
is coextensive with the area of the ROW within the 8.63 mile segment of such ROW described 
herein. 

Grantor further grants to Grantee the limited right for construction laydown purposes to store 
equipment and stockpile materials and relocate excavated soils and store such soils within the 
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ROW during initial construction of the Grantee's Improvements, as defined herein, as reasonable 
and necessary to exercise the rights set forth above. Such entry shall be subject to the terms and 
conditions of this Easement Agreement (including, without limitation, Section 6 and Section 8 
below). 

To the extent any limited surface appurtenances are necessary within the Easement Area in 
connection the Easement (e.g., manholes and hand holes), such appurtenances shall be pennitted 
provided the same are shown on a plan consented to in writing by MBTA. 

"Grantee's Improvements" shall mean, and may include, some or all of the following, and any 
other facilities hereafter approved by MBTA, for transmission and or distribution lines for 
electricity including subsurface transmission lines, and conduit and cables for cable-related 
communications equipment for the use of Grantee for transmission of related data appropriate for 
the transmission and/or distribution of high voltage electricity and communications from Grantee's 
Sudbury Substation 342 to the Hudson Light and Power Substation directly related to Buyer's 
transmission and distribution of electricity for the Sudbury-Hudson Transmission Reliability 
Project to address the reliability needs of the electric transmission system in the greater Boston 
area (the "Project") including any such cables and/or lines to be buried at depths as may be required 
for constructability by MBTA or shown on any plan(s) consented to under the tenns hereof and 
with such pennanent or temporary shoring of the trench for lateral support as may be required by 
MBTA or shown on any such plan(s), including PVC duct banks for subsurface transmission and 
or distribution lines and PVC conduit for cable-related communications equipment, and any related 
facilities, including splicing manholes or hand holes, each such duct bank containing high or low 
voltage direct current or alternating current cables with all related appm1enances (the "Permitted 
Uses"). 

For MBTA's title to the Easement Area, see: 

This Easement shall be subject to all easements and restrictions of record on the date hereof. 
Grantee shall indemnify, defend and hold MBT A harmless from and against claims, damages, and 
other losses incurred by MBT A as a result of Grantee's activities in the Easement Area or failure 
to comply with the provisions of this Easement. 

This Easement shall be held by Grantee and its successors and assigns as an easement in gross. 

This Easement is non-exclusive, except as to the Permitted Uses and Grantor reserves all rights 
not granted hereby in the Easement Area, including, but not limited to, the following: 

A. MBTA reserves to itself all rights not explicitly granted herein; 

B. MBTA reserves to itself the right to install, operate, repair and maintain transportation/rail 
infrastructure within the Easement Area, provided that such rights will not unreasonably or 
permanently interfere with Grantee's enjoyment of the rights granted in this Easement; 
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C. Subject to the conditions set forth herein, MBTA reserves to itself the right to relocate all or 
any portion of the Grantee's Improvements to another location within the Easement Area at 
any time after the expiration of twenty (20) years from the date hereof, ifin MBTA's opinion, 
the Grantee Improvements unreasonably interfere with then present or future use of MBTA's 
ROW for the operation of its transportation system (and for no other purpose). Upon MBTA's 
written notice to Grantee to so relocate the Grantee Improvements, given after the expiration 
of such twenty-year tenn, such relocation will become effective not less than five (5) years 
from the date of such notice (so as to allow Grantee sufficient time to commence and complete 
regulatory permitting proceedings to relocate Grantee's Improvements and to complete the 
construction of the relocated facilities in advance of any removal of the Grantee Improvements 
from their current location within the Easement Area without disruption to Grantee's operation 
of Grantee's Improvements for the transmission of high voltage electrical power). Any such 
relocation of the Grantee's Improvements to another portion of the Easement Area shall be at 
Grantee's sole cost and expense. Grantee shall enjoy all rights conveyed herein with respect to 
the Grantee Improvements as so relocated within the Easement Area. In the event of such 
relocation to another portion of the Easement Area, the parties shall execute and record an 
amendment to this instrument to memorialize the relocation of the Grantee Improvements 
within the existing Easement Area. 

D. MBT A reserves to itself the right to issue licenses to and/or to grant easements to third parties 
within the Easement Area, provided, however, that such future licenses or grants will not 
unreasonably interfere with Grantee's enjoyment of the rights granted in this Easement, except 
that temporary interference with Grantee's access to the Easement Area shall be allowed during 
periods of installation, maintenance and repair. 

E. MBTA has previously granted licenses or easements to third parties in the Easement Area, 
which represent additional exceptions to Grantee's rights therein. Without limitation of the 
rights reserved by Grantor herein, MBT A reserves the right for MBT A and such licensees and 
easement holders to enter onto Easement Area for all purposes allowed under their licenses 
and easements. 

This Easement is granted pursuant to the following additional terms and conditions: 

I. Exclusive Use of Grantee Improvements Wherever Located. Grantor shall have no right, 
power or authority to use, or to grant any rights to a third-party to use, Grantee's Improvements, 
whether the same are within or outside the Easement Area, all of which are and shall remain 
exclusively Grantee's property. 

2. Consideration. 

A. Commencing on ___ _____ and continuing on an annual basis for 
twenty (20) years thereafter, Grantee shall pay Grantor on the first day of each month 
without notice or demand, setoff, reduction or recoupment, payments as follows (the 
"Easement Payment"): The Easement Payment for the first Easement Payment Year, as 
defined herein, is Four Hundred Twenty-Five Thousand Dollars ($425,000.00) reduced by 
Grantee's One Hundred Thousand Dollar credit related to the option agreement previously 
executed by Grantor and Grantee, due in equal monthly payments of Twenty-Seven 
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Thousand and Eighty-Three Dollars and 33/100 ($27,083.33). Thereafter, the annual 
Easement Payment shall be Four Hundred Twenty-Five Thousand Dollars ($425,000.00) 
due in equal monthly payments of Thirty Five Thousand Four Hundred Sixteen Thousand 
Dollars and 67/100 ($35,416.67). The annual Easement Payment shall increase annually 
by one percent (1 %) over the prior year's payment for a period of Twenty (20) years. 

For purposes of this Easement, the first "Easement Payment Year" shall commence on 
_ _____ and end on the last day of the twelfth (1 2th) full calendar month 
following the date hereof. Each successive Easement Year shall be comprised of 
succeeding periods of twelve (12) calendar months commencing on the day following an 
anniversary of the last day of the first Easement Year. 

Grantee shall be required to pay the Easement Payment regardless of whether or not 
Grantor sends Grantee an invoice in connection with any such Easement Payment. The 
Easement Payment shall be made payable to MBT A and mailed to the following address 
unless otherwise designated by MBTA: 

MBTA 
P .0. Box 845142 
Boston, MA 02284 - 5142 

B. Commencing on the date that Grantee completes installation of fiber optic cable 
within any portion of the Easement Premises and continuing thereafter throughout the term 
of this Easement, Grantee shall provide to Grantor, without charge or fee, an indefeasible 
right to use ("IRU1') two (2) dedicated fibers within the fiber optic cable in support of 
transportation operations or as MBTA may see fit to utilize for any other purposes (the 
"MBTA Fibers"). Such IRU shall be at Grantor's sole risk and Grantee makes absolutely 
no representation or warranty of any kind with respect to the MBT A Fibers or their 
suitability for any purpose, and Grantor will accept the same in their then "AS-IS, 
WHERE-IS" condition. Grantor hereby releases Grantee from and agrees to indemnify, 
defend (at the option of Grantee) and save Grantee harmless from and against any and all 
damages, losses, costs and expenses (including reasonable attorneys' fees), causes of 
action, suits, claims, demands or judgments to the extent arising from Grantor's use of the 
MBT A Fibers. 

3. Compliance; Special Conditions. By acceptance of this Easement, Grantee agrees and 
covenants that it will comply with all of the terms and conditions set forth herein. Notwithstanding 
any provision of this Easement Agreement to the contrary, Grantee's use of the Easement Area 
and ROW shall be subject to the following conditions: 

A. In no event shall Grantee's activities within the Easement Area or ROW (including, 
without limitation, the installation, operation, maintenance, repair or replacement of 
Grantee's Improvements): (i) interfere with Grantor's access to the ROW or (ii) adversely 
impact any existing utility installations within the ROW. 

B. Prior to commencing any excavation, Grantee must cause the Easement Area to be 
staked in the field by a registered land surveyor and provide Grantor with the results of a 
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survey that depicts the natural features of the land, existing structures, fencing and utilities. 
If Grantor determines from the survey that any utility relocation is necessary to 
accommodate Grantee's Improvements, and it is not practicable to relocate the Easement 
Area to avoid such utility relocation, then Grantee shall cause such utility relocation at 
Grantee's sole cost and expense. 

C. Grantee shall locate and install Grantee's Improvements in a manner that is 
consistent with use of the ROW as a multi-use path. 

4. Maintenance and Repair. Grantee shall at its sole cost and expense (i) keep, maintain and 
repair at all times all of Grantee's Improvements within the Easement Area in lawful order, 
condition and repair; and (ii) promptly make any and all repairs, replacements, alterations to 
Grantee's Improvements within the Easement Area whether ordinary or extraordinary, foreseen or 
unforeseen, in accordance with the terms and conditions set forth herein. MBTA has no 
responsibility to make any repairs, replacements, alterations to Grantee's Improvements within the 
Easement Area. 

5. Subordinate to MBTA Operations. During all periods when MBTA is utilizing the ROW 
for transportation related purposes, this Easement shall be subject and subordinate to the 
requirements of MBTA to maintain public safety and to maintain and operate a transportation 
system and to the requirement that Grantee's exercise of rights in this grant of the Easement may 
not obstruct, delay or prevent MBTA 's continuance or expansion of transportation service. Grantee 
understands and agrees to exercise best efforts to prevent and, if occurring, immediately cease any 
occupation, work, use or activity permitted hereunder that is inconsistent with the foregoing. 
MBTA and its employees and contractors shall have twenty-four (24) hour uninterrupted access 
to the surface of the Easement Area upon the condition that Grantor's employees and contractors 
or licensees shall not disturb or otherwise unreasonably interfere with Grantee's Improvements 
except with Grantee's prior consent in each instance, which shall not unreasonably be withheld, 
delayed or conditioned. 

6. License for Entry; Work Plan and Access Plan. 

A. Except for emergency situations governed below, for each proposed work project 
by Grantee within the Easement Area during any period when the ROW is used by MBT A 
for transportation related purposes and before Grantee commences any work within the 
Easement Area, Grantee shall provide notice of said work project to MBT A. 

B. Notwithstanding the foregoing, the consideration stated in this Easement includes 
the license fee for any required standard MBTA License for Entry, as defined herein, and 
the administrative fee for the initial construction and future maintenance of Grantee's 
Improvements contemplated by this Easement. 

C. For Grantee's initial installation and construction of Grantee's Improvements and 
thereafter, for each proposed work project during any period when the ROW is used by the 
MBT A for transportation purposes and before commencing any work within the Easement 
Area, Grantee shall execute a MBTA standard form license for entry ("License for Entry") 
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and submit a plan and detailed specifications (including the materials to be used) and the 
equipment and proposed methods of performing the work, or any part thereof (the "Work 
Plan") to MBTA and such other infonnation as may be reasonably required by MBTA. 
Grantee shall not enter onto the Easement Area or the ROW for the commencement of 
work until the Work Plan for said work project has been consented to in writing by MBTA. 
The pennitted work will be fully defined in the consented to Work Plan. Grantee shall also 
provide MBTA with a detailed schedule of times when Grantee, its employees, contractors, 
subcontractors, or agents would like to be on the ROW (the "Access Plan"). After 
completion of a work project on, under, within or above the ROW or the Easement Area, 
Grantee shall promptly return the Easement Area and the ROW to the same condition they 
were in prior to each such work project, except that pennitted Grantee's Improvements 
may remain in place. At the end of each day's entry, the Easement Area and ROW must be 
in a safe and operable condition. MBTA agrees that Grantee shall not need a License for 
Entry to conduct routine or special inspections or to perform testing or routine minor 
repairs in circumstances where (i) there will be no substantial work perfonned on Grantee's 
Improvements; and (ii) there will be no interference with MBTA's transportation system 
or uses. 

D. During any period when the ROW is used by MBTA for transportation purposes, 
unless entry is made pursuant to an Access Plan consented to by Grantor, Grantee agrees 
to give, each time it desires entry, at least seven (7) days' prior written notification to 
Grantor(except in cases of emergency when notice shall be given by contacting Grantor's 
Maintenance Control Office (current phone number 617-222-5298 to gain access, and 
otherwise) in accordance with written emergency procedures established 
contemporaneously with the execution of this Easement, and updated from time to time, 
among Grantor and Grantee) of its need to access the Easement Area and ROW. Grantee 
understands that the more notice given to Granter, the more likely it will be that Grantee 
can gain access at the times requested. Grantee shall present to Grantor evidence of the 
insurance coverage required herein before each entry that requires a License for Entry, 
unless evidence of existing unexpired insurance coverage meeting all insurance 
requirements is on file with Grantor. 

E. Regarding all access by Grantee above, Grantor agrees as follows: 

(i) No consents required, including those for all Work Plans, all Access Plans 
and other access, shall be unreasonably withheld, delayed or conditioned; and 

(ii) As to all requested access, whether under an Access Plan or otherwise, 
Grantor will use good faith efforts to issue prompt responses and, with respect to 
Emergency Work (referred to below), issue immediate responses. 

7. Additional Personnel. 

A. During any period when the ROW is used by MBT A for transportation purposes, 
should MBT A deem that additional personnel beyond the flagman required for each 
instance of access pursuant to Section 6, such as watchmen, communications or 
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signalization personnel, electric traction personnel, inspectors assigned to construction 
crews, and/or other measures, including train re-routing, reasonably desirable or necessary 
to protect its operations, property or employees or other persons within or near the ROW, 
MBTA shall have the right to place such personnel of MBT A or to take such measures as 
MBT A deems appropriate at the sole cost and expense of Grantee. Such costs and expenses 
shall include the current wages and fringe benefits due and owing to such personnel in and 
for the perfonnance of such measures. In such cases, Grantee hereby covenants and agrees 
to bear the full, reasonable cost and expense thereof and to reimburse MBT A within thirty 
days (30) of receiving an itemized, written invoice for such reimbursement, 
notwithstanding any dispute with respect to the reasonableness thereof, which shall not be 
deemed waived by Grantee's payment. MBTA's failure to provide such personnel or take 
such measures shall not relieve Grantee of any obligation or liability Grantee has otherwise 
assumed, and shall not give rise to any liability to MBTA and its successors and assigns. 
Upon being notified that such personnel or measures have been deemed necessary or 
desirable by MBTA, Grantee shall not commence or continue the work permitted under 
the Work Plan or otherwise, unless and until such required personnel or measures are in 
place. 

B. If Grantee shall deem any requirement for additional personnel or undertaking of 
other measures by MBTA for the supervision of work by Grantee, as unreasonable, Grantee 
shall nevertheless pay for such flagging, and the like, but may take exception thereto in 
writing as an unreasonable requirement in each instance. Without waiving any rights as the 
parties may have at law or in equity, the parties agree to review such exceptions at the times 
of billings for such services and attempt to adjust them as appropriate. 

C. MBT A agrees that in determining the use of personnel and other safety measures 
arising under this Easement Agreement, the costs of which will be borne by Grantee, 
MBTA will employ for this Easement Agreement the same standard it uses for MBTA's 
own work. 

8. Emergency Work. The parties acknowledge their paramount interest in safety and that 
each activity in the ROW (i.e., high voltage electrical transmission) represents potentially 
hazardous activity to life and property. Accordingly, Grantee agrees to actively maintain 
procedures and training protocols to coordinate any response requiring access to the ROW and 
Easement Area for Emergency Work, which procedures shall include notice to and cooperation 
with MBTA. With respect to Emergency Work during any period when the ROW is used by 
MBTA for transportation purposes, Grantee shall give notice to Grantor as quickly as possible of 
Grantee's need to access the Easement Area by contacting MBTA's Office of Maintenance Control 
at 617-222-5298 and arranging for the necessary emergency access to be granted by MBTA. Once 
such access has been granted by Grantor, Grantee may immediately enter the ROW and Easement 
Area for the sole purpose of performing Emergency Work. "Emergency Work" of Grantee will 
be deemed to include such work as may be necessary, in the reasonable determination of Grantee, 
to restore or prevent the interruption of service to Grantee's electricity customers, or work 
necessary to comply with urgent governrnental requirements or to address health and safety issues, 
all of the foregoing to the extent such work could not be performed on a non-emergency basis 
without materially compromising public health or safety. Notwithstanding the absence of a written 
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license agreement in the case of Emergency Work, during any period when the ROW is used by 
MBTA for transportation purposes, Grantee shall be liable to MBTA for all obligations of a 
licensee under the License for Entry (as limited by the provisions of this Easement Agreement), 
including but not limited to costs of flagmen and other safety personnel, shuttle buses and other 
costs of maintaining a commuter service, indemnification against third-party claims, repairs to 
MBTA facilities. 

9. Completion of Work. 

A. During any period when the ROW is used by the MBTA for transportation 
purposes, for each Work Plan or emergency access, upon completion of its work, Grantee 
shall provide written notice of the date of project completion ("Notice of Project 
Completion") to Grantor's Railroad Operations Department. Grantee shall also provide 
Grantor's Railroad Operations Department with one reproducible so-called "as-built" copy 
of each construction drawing marked to indicate all changes and deviations from the 
original consented to Work Plan and indicating the final conditions of the ROW upon 
completion of the work authorized pursuant to that Work Plan (''Record Drawings"). All 
Record Drawings shall be received by Grantor subject to final inspection and acceptance, 
which acceptance shall not be unreasonably withheld, delayed or conditioned. If MBTA 
does not provide acceptance or specific written objections to the Record Drawings within 
30 days after they are submitted by Grantee, Grantee shall send to MBTA, by certified or 
registered mail, return receipt requested, a request for acceptance or written objections 
within an additional thirty (30) days and a statement in a separate paragraph on the first 
page referring to this section of this Easement and stating: 

UNDER SECTION 9 OF THE EASEMENT BETWEEN MBTA AND 
GRANTEE, FAILURE OF MBTA TO RESPOND WITHIN 30 DAYS WILL 
BE DEEMED ACCEPTANCE BY MBTA OF THE RECORD DRAWINGS. 

If no reply is received by Grantee with such period, Grantee shall send a second such 30-
day request and if no reply is then received, it shall be presumed that such Record 
Drawings are accepted by MBTA. Each Notice of Project Completion and the Record 
Drawings shall be delivered to: 

MBT A Railroad Operations Department 
32 Cobble Hill Road 
Somerville, MA 02143 
Attn: Director of Engineering and Maintenance 

with a duplicate to: 

Massachusetts Bay Transportation Authority 
Capital Delivery Department 
100 Summer Street, 12th Floor 
Boston, MA 02110 
Attn: Assistant General Manager 
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B. If the Record Drawings differ significantly from the Easement as described herein 
or from the Easement Plan ( or any amended Easement Plan), then a new easement plan 
shall be prepared by Grantee and, after acceptance by Grantor, shall be recorded by 
Grantee. Any easement plan prepared pursuant to this Easement Agreement shall be 
ce1iified by a land surveyor registered in the Commonwealth of Massachusetts and shall 
be prepared in recordable fonn in confonnance with the rules and regulations of the 
Registry of Deeds and with any requirements of MBTA. 

10. Compliance with Laws. Grantee shall comply with, and shall cause all work authorized 
hereunder to comply with, all applicable Federal, state, county, municipal and other governmental 
statutes, laws, rules, orders, regulations, codes and ordinances. Grantee shall ensure at all times 
that the installation, operation and maintenance of Grantee's Improvements (including specifically 
its electric transmission lines) comply with prudent electric utility industry construction and 
engineering practices, including (except to the extent waived by Grantor in writing) Grantor's 
Standard Specifications as of the time of any work commencement, a copy of which Standard 
Specifications shall be made available to Grantee upon its request. Grantee shall also be 
responsible for obtaining and maintaining any and all Federal, state, public utility commission, 
local and/or other governmental authority permits and/or approvals necessary to carry out the 
Permitted Uses. MBTA agrees reasonably to cooperate with the efforts of Grantee in obtaining 
and complying with such pennits and approvals. 

11. Compliance with Easement and License for Entry. 

A. Grantee will comply with all the requirements and restrictions contained herein and 
any applicable License for Entry, and any related Work Plan and Access Plan. In the event 
Grantee shall fail to comply with any tenn or condition herein or in any License for Entry, 
Work Plan or Access Plan (an "Event of Default"), Grantee shall have thirty (30) days from 
receipt of such notice to cure such Event of Default ( except that in the case of an Event of 
Default which cannot with due diligence be cured within such thirty day (30) period, then 
so long as Grantee proceeds with due diligence to commence to cure the same within the 
aforesaid thirty (30) day period and thereafter prosecutes the curing of such Event of 
Default with due diligence to completion, the time of Grantee within which to cure the 
same shall be extended for such period as may be reasonably necessary to complete the 
same. Notwithstanding the preceding, if the Event of Default is one that threatens the safety 
of the public or the ability ofMBTA to operate the transportation system and/or conduct any 
ofits daily business functions, then it shall be considered an emergency Event of Default and 
if Grantee does not immediately commence and diligently prosecute a cure, MBTA may use 
self-help at the expense of Grantee and Grantee shall be responsible for such expenses. 

B. Grantee represents and warrants that, during any period when the ROW is used by 
the MBT A for transportation purposes, any repair or replacement of any Grantee 
Improvements located on or near the Easement Area affecting or threatening public safety 
or the operation of a transportation system will receive priority commensurate with 
Grantee's other public service customers. Nothing in this Easement Agreement will 
prevent MBT A from taking such actions as it deems necessary or appropriate with respect 
to operating a transportation system, including but not limited to repairing and replacing 
MBTA facilities and operating alternative transportation such as buses as a result of 
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interference caused by Grantee Improvements. 

In the event MBTA (or its contractors) exercises any such rights stated in this Section 11., 
then Grantee shall pay to MBTA all of the costs of taking such actions and, in addition, 
interest on such amount shall be paid at the annual rate of six (6%) percent over the prime 
rate for investment-grade large corporate borrowers as reported on the day of MBTA's or 
its contractor's billing of Grantee by the Wall Street Journal (the "Default Rate"); and such 
interest shall accrue on a daily basis based on the balance due for the number of days after 
Grantee receives such billing to the date MBTA or its contractors receives Grantee's 
payment thereof. Such payment shall be due within thirty (30) days after Grantee's receipt 
of an invoice including reasonable evidence of such costs, including third party bills, daily 
logs, cash disbursements and the like. 

In no event shall MBT A have the right to tenninate this Easement as a result of an Event 
of Default unless the Event of Default is caused by the nonpayment of any Easement 
Payment, fees, costs or payments due pursuant to this Easement and/or any License for 
Entry ("Nonpayment Event of Default"). Upon any Nonpayment Event of Default, MBTA 
shall have the right to tenninate this Easement upon ninety (90) days' prior written notice 
to Grantee in accordance with and in compliance with all applicable laws. Grantee shall 
have the right to cure a Nonpayment Event of Default by tendering payment in full prior 
to the expiration of the ninety (90) day Nonpayment Event of Default notice period. 

12. Dig Safe. Grantee acknowledges that there may be surface and subsurface railroad and/or 
third-party utilities on, under, over and adjacent to the ROW and agrees to exercise extreme caution 
in performance of each Work Plan's permitted activities. Grantee shall comply with Massachusetts 
General Laws, Chapter 82, Section 40 (said statute also known as the "Dig Safe" law) and the 
regulations promulgated pursuant thereto, including, but not limited to, 220 CMR 99.00, et seq. or 
any amendment thereof or superseding statute or regulations. If, in connection with a Work Plan's 
permitted activities, Grantor locates and marks railroad utilities in the railroad ROW and land 
appurtenant thereto, Grantee shall be responsible for payment for such services which may include, 
but not be limited to, locating and marking utilities, facilities and appurtenances thereto serving 
the railroad and transit line(s) or used in connection with services or operations of Granter. Any 
damage to such utilities caused by Grantee, its employees or contractors engaged by Grantee shall 
be the sole responsibility of Grantee. If Grantee does not immediately repair any utilities it has 
damaged, Grantor, without being under any obligation to do so and without waiving Grantee 's 
obligation hereunder, may repair any utilities damaged by Grantee immediately and without notice 
in case of emergency. In the event Grantor exercises such right, Grantee shall pay to Grantor all 
of Grantor's reasonable costs of performing such repairs, such payment to be made within thirty 
(30) days after Grantee's receipt of evidence of such costs, including third-party bills, daily logs, 
cash disbursements and the like. Interest on the unpaid balance thereof shall accrue on a daily basis 
on any unpaid amount will accrue at the Default Rate. Nothing in this Section 12 shall be 
interpreted to mean that Grantee shall have the right to dig or otherwise disturb the soil on the 
ROW except as otherwise provided herein. In addition, Grantor may exercise all available 
remedies at law or in equity, except termination of this Easement, to achieve the purposes, or 
enforce the provisions, of this Section 12. 
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13. Indemnification and Environmental Matters. 

A. Subject to Section 24 below, Grantee shall protect, indemnify, defend (subject to 
Section 15 below), and save Grantor harmless from and against any and all liabilities, 
losses, damages, costs, expenses (including reasonable attorneys' fees), causes of action, 
suits, claims, demands or judgments of any nature whatsoever including, without 
limitation, damages to real estate or personal property or the illness, injury or death of a 
person, and those related to any environmental condition or to oil and hazardous materials 
as those terms are defined in Massachusetts General Laws Chapter 21E ("Chapter 21E") 
and the regulations promulgated pursuant thereto, the Massachusetts Contingency Plan, 
310 CMR 40.0000 et seq. (the "MCP"), (collectively, "Hazardous Materials"), that may be 
imposed upon or incurred by or asserted against Grantor and which occur or arise as a 
result (but only to the extent) of any of the following activities or occurrences irrespective 
of whether they occurred before or after the effective date of this Easement, and except to 
the extent that the "claim" arose because of the negligence or willful misconduct of 
Grantor or their respective employees, contractors, lessees, grantees or licensees: 

(i) the use and enjoyment of the Easement by Grantee, presence of Grantee's 
Improvements on the Easement Area, and all activities of Grantee or its respective 
employees and contractors within the Easement Area and ROW; or 

(ii) the presence or discovery of any environmental condition, including 
Hazardous Materials on the Easement Area or the ROW (or other property of Grantor 
adjacent to the ROW), which presence or discovery is a result of the activities of 
Grantee or its employees or contractors, provided that Grantee's obligations with 
respect to Hazardous Materials not introduced, placed or released by Grantee or its 
employees or contractors shall be limited to compliance with the Utility Related 
Abatement Measures ("URAM") set forth in 310 CMR § 40.0460 et seq., as the same 
may be amended from time to time but only if Granter is not required to take any 
response actions or incur any costs or expenses with respect to such Hazardous 
Materials (Grantor agreeing to use commercially reasonable efforts to limit its 
obligations to take such response actions or incur such costs or expenses); and 
provided, further, that (x) Grantee's obligations with respect to Hazardous Materials (i) 
within the ROW shall be limited to those response actions required under Applicable 
Laws for the use of the ROW as a railroad right of way, or (ii) within Grantor's property 
adjacent to the ROW shall be limited to those response actions required under 
Applicable Laws for the use of such adjacent property for its then current uses, and (y) 
Grantee's maximum liability for contamination discovered (but not caused) by Grantee 
shall be Two Millions Dollars ($2,000,000.00) per release tracking number assigned 
by the Massachusetts Department of Environmental Protection, and Four Million 
Dollars ($4,000,000.00) in the aggregate; or 

(iii) the placement or accidental release of any Hazardous Materials on, in, at, 
under, over, through or associated with the ROW or Easement Area ( or other property 
of Grantor adjacent to the ROW) by Grantee or its employees, agents, contractors or 
subcontractors; or 
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(iv) any failure of Grantee or its employees, agents, contractors or 
subcontractors to perform or comply with any of the tenns hereof, or any contracts, 
agreements or restrictions, statutes, laws, ordinances or regulations affecting the 
allowed activities or any part thereof. 

Grantee's covenant to indemnify and defend and save Granter from claims related to the causes 
set forth in the four immediately preceding subsections above includes indemnification and 
defense of Grantor from claims arising from the presence of Hazardous Matelial on, in, at, over, 
under, from, through or associated with the Easement Area and/or ROW and for any Hazardous 
Materials on abutting property not owned by Grantor caused by migration of such Hazardous 
Materials from the Easement Area and/or ROW, in all cases to the extent attributable to actions of 
Grantee, its employees or contractors, as aforesaid, and includes, without limitation, third-party 
claims for property damages and decreases in land values. Further, such indemnification includes 
the obligation of Grantee to perform any required response action related to the Easement Area 
and/or ROW required by a governmental authority at Grantee's sole cost and expense and in 
accordance with Chapter 21E, the MCP, and any other Applicable Laws. For the purpose of this 
Easement, the term "Applicable Laws" with regard to environmental laws, means, without 
limitation, all state and/or Federal laws, statutes, codes, acts, ordinances, orders, judgments, 
decrees, injunctions, mles, regulations, pennits, licenses, authorizations, directions and 
requirements of all governmental agencies, and offices, relating in any way to the control and/or 
abatement of environmental pollution and environmental hazards that now or at any time hereafter 
may be applicable. With this meaning of Applicable Laws, Grantee may, to the maximum extent 
permitted by law, limit response actions, if such actions are necessary, to those required under the 
URAM regulations, or take other actions as permitted by law, but only if Grantor is not required 
to take any response actions or incur any costs or expenses with respect to Hazardous Materials 
discovered (but not caused by) Grantee. Furthermore, (x) Grantee may limit response actions, if 
such actions are necessary, (i) within the ROW, to those response actions required under 
Applicable Laws for the use of the ROW as a railroad right of way, or (ii) within Grantor' s property 
adjacent to the ROW, to those response actions required under Applicable Laws for the use of such 
adjacent property for its then current uses, and (y) Grantee's maximum liability for contamination 
discovered (but not caused) by Grantee shall be $2 million per release tracking number assigned 
by the Massachusetts Department of Environmental Protection, and $4 million in the aggregate. 

Any and all issues relating to Chapter 21E, the MCP, Hazardous Materials and/or any response 
actions pursuant to this Section must be coordinated directly with the MBTA's Site Remediation 
Specialist, Debra Darby, or her successor. Ms. Darby can be reached at 617-222-3169. Any and 
all submittals that are required pursuant to this Section must be sent to Ms. Darby's attention at I 0 
Park Plaza, Room 6720, Boston, MA 02116. 

14. "As Is" Condition of Easement Area. Grantee has determined that the Easement Area and 
surrounding ROW are suitable for the uses Grantee contemplates, and accepts the Easement Area 
in its current as is condition. Grantee assumes all the risk of entry onto and use of the Easement 
Area and the ROW. Grantee hereby releases Grantor from any responsibility for Grantee's losses 
or damages related to the condition of the Easement Area and the ROW (including, but not limited 
to the presence of pre-existing Hazardous Materials), and Grantee covenants and agrees that it will 
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not assert or bring, nor cause any third-party to assert or bring, any claim, demand, lawsuit or cause 
of action (whether by way of original claim, cross claim, counterclaim, contribution claim, 
indemnification claim, third-party claim, or any other claim) against Grantor or any MBTA 
contractors, including, without limitation, claims for response actions, response costs, assessments, 
containment, removal and remedial costs, governmental oversight charges, including any overhead 
or response action costs incurred or assessed by the Massachusetts Department of Environmental 
Protection, fines or penalties, permit and annual compliance fees, reasonable attorneys' and other 
professionals' expenses and fees, natural resource damages, property damages, including 
diminution in property value claims, and personal injury damages and damages related to a 
person's death relating to, or arising from, the condition of the Easement Area or the ROW and 
which occur or arise from (i) Grantee's use and enjoyment of the Easement Area or the ROW, and 
all activities of Grantee or its respective employees or contractors or (ii) the presence or discovery 
of any environmental conditions, including Hazardous Materials on the Easement Area or the 
ROW (or other property of Grantor adjacent to the ROW), which presence or discovery is the 
result of the activities of Grantee or its employees or contractors; or (iii) the accidental release of 
any Hazardous Materials on, in, under, over, through or associated with the ROW or Easement 
Area ( or other property of Gran tor adj a cent to the ROW) by Grantee or its employees or contractors 
; or related to the noise, odor, vibrations, particles, pollution, fumes, compaction and 
electromagnetic fields ( collectively "Negative Impacts") that occur as a result of Grantor's present 
and future operation of its transportation system on the ROW. Grantee shall obtain a written release 
of liability similar to the one in this Section 14 and in the next Section 15 in favor of the Grantor 
from each of Grantee's consultants and contractors before they enter onto the ROW or the 
Easement Area. 

15. Indemnification of Claims. Subject to Section 24 below, Grantee shall indemnify, defend 
(at the option of Grantor) and save Grantor harmless from and against any and all damages, losses, 
costs, and expenses (including reasonable attorneys' fees), causes of action, suits, claims, demands 
or judgments related to the injury, illness or death of any employee of Grantee, to the extent arising 
from the acts or omissions of Grantee, except to the extent the "claim" arose because of the 
negligence or willful misconduct of Grantor or their respective employees, contractors, lessees, 
grantees or licensees. It shall not be negligence for Grantor to allow Grantee and third parties 
access to the ROW or the Easement Area. 

A. Grantee shall be notified, in writing, by Grantor within a reasonable time from 
Grantor's receipt of the assertion of any claim against Grantor that Grantee has agreed to 
indemnify above (the "Indemnified Claim"). 

B. If Grantor decides to itself conduct the defense of an Indemnified Claim against it 
or to conduct any other response to an Indemnified Claim itself, Grantee shall reimburse 
Grantor for all reasonable costs and expenses (including, without limitation, reasonable 
attorneys' fees) incurred by Grantor in connection with Grantor's defense of the 
Indemnified Claim against it and/or the conduct of all response actions, including, without 
limitation, those required by Chapter 21 E and the MCP. 

C. If Grantor decides to have Grantee defend the Indemnified Claim or handle the 
response action, Grantor shall notify Grantee of that decision in writing and Grantee shall 
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bear the entire cost of defending the Indemnified Claim and shall have sole control of the 
defense of any Indemnified Claim and all negotiations for its settlement or compromise 
provided that Grantor is fully indemnified by Grantee and provided further that the 
settlement or compromise shall not include the admission of guilt (or comparable plea), 
wrongdoing or negligence or the permitting or imposition of civil or criminal penalties or 
indictments, or the entering of consent decrees or orders of any kind by Grantee on behalf 
of Grantor or any other action that would materially prejudice the rights of Gran tor without 
Grantor's express written approval. Granter shall cooperate with Grantee in the defense of 
any Indemnified Claim. 

16. Non-Exclusive. MBTA reserves to itself all rights not explicitly granted herein. The tenn 
"Non-Exclusive," as used herein, shall mean that Grantee does not have exclusive rights in, within, 
over, under or through the Easement Area, except with respect to Grantee's Permitted Uses of 
Grantee's Improvements provided herein. In particular, and not in limitation of the foregoing, 
MBTA may have previously granted licenses or easements to third parties for utility and/or 
communication installations and MBT A reserves the right for MBT A, and such licensees and 
easement holders, to enter onto the Easement Area to maintain, repair, replace, relocate and/or 
remove said utility and/or communication installations. In addition, MBTA reserves the right to 
continue to license to and/or to grant easements to third parties within the Easement Area (whether 
surface, subsurface or aerial) for uses and purposes other than the Permitted Uses of Grantee's 
Improvements granted to Grantee herein, so long as such grants do not unreasonably interfere with 
Grantee's use and enjoyment of the rights granted in the Easement Agreement; except that during 
periods of installation and repair, MBTA shall require such licensees/easement holders to 
minimize their impact on Grantee's access to the Easement Area, and to retum the Easement Area 
to substantially the condition it was previously in as quickly as possible. However, nothing 
contained herein shall limit the right of MBTA to grant licenses, leases and/or easements to utility 
companies or related companies for the sole purpose of crossing over the ROW for any necessary 
or required utility connections, provided that such grants do not interfere with Grantee's access to 
Grantee's Improvements and/or the safe and compliant operation of Grantee's Improvements. 
Grantee shall be provided with plans of any proposed grants of rights by MBTA in the Easement 
Area, and shall have the right within ninety (90) days after receipt of such plans to request design 
adjustment to minimize impact to Grantee's access and Improvements. MBTA shall not be liable 
for delays, obstructions, or like occurrences affecting Grantee, arising out of the use of the 
Easement Area by MBT A or by others so authorized by MBT A. Grantee shall take such steps as 
may be necessary to prevent unreasonable interference caused by the work and rights of Grantee 
authorized hereunder to any other utility or communication systems currently located in, on, under 
or above the Easement Area and any such interference shall be corrected promptly, and at the sole 
cost and expense of Grantee. 

17. Compliance with Railroad Operations Directorate. Grantee shall ensure at all times that the 
installation, operation, maintenance, repair, replacement, relocation and removal of Grantee's 
Improvements comply with sound construction and engineering practices; with the engineering 
and safety rules and regulations imposed by any governmental authority having jurisdiction over 
Grantee or MBTA; with appropriate standards of recognized industry and professional 
associations, including but not limited to, applicable building codes; and with MBTA's standards 
for engineering and safety referenced in MBT A Railroad Operations Directorate as it may be 
updated from time to time. However, it is specifically acknowledges that as a part of the 
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consideration for this Easement that MBT A is waiving the following standards stated in the 
Massachusetts Bay Transportation Authority Railroad Operations Directorate dated August 2014 
as follows: I Guidelines And Procedures For Construction On MBTA Railroad Property, Section 
9.01 C2; II Maintenance And Protection Of Railroad Traffic, Sections 2.10 and 2.11; IV Pipeline 
Occupancy Specifications, and V Specifications For Wire Conduit And Cable Occupations, 
Sections 3 .02 E I, 4.01 B, and 5.01 including plates II, III IV and VI. 

18. No Liens. Grantee shall not encumber or voluntarily cause a lien to be placed upon the 
Easement Area or ROW, and shall take all steps necessary to immediately remove any 
involuntarily imposed encumbrances or liens relating to debts or claims against Grantee at its sole 
cost and expense. Grantee may, however, upon written notice to Grantor, but without requiring 
Grantor's consent or approval, mortgage, collaterally assign or otherwise encumber and grant 
security interests ( collectively, a "security interest") in all or any part of Grantee's interest in the 
Easement and Grantee's Improvements ( collectively, the "Grantee Property") to an institutional 
lender or group of lenders or agent on their behalf. The various security interests in all or a part of 
the Grantee Property are collectively referred to as a "Grantee Mortgage" and the holder of such 
security interest a "Grantee Mortgagee". Any Grantee Mortgagee shall use the Grantee Property 
solely for the purposes pennitted under this Easement. Whenever Grantee has granted a security 
interest in this Easement, it will so notify Grantor within thirty (30) calendar days; provided that 
failure to give such notice shall not constitute a default under this Easement Agreement, but rather 
shall only have the effect of not binding Grantor to provide such Grantee Mortgagee with notice 
until Grantee provides notice including the Grantee Mortgagee's address. 

19. Mortgagee Protection Provisions. 

A. Opportunity to Cure. Grantor shall use reasonable effort to give written notice of 
an Event of Default to each Grantee Mortgagee of whom it shall have received written 
notice at the same time it delivers notice of default to Grantee, specifying in detail the 
alleged event of default and the required remedy. Each Grantee Mortgagee or its designee 
shall have the right, but not the obligation, to cure any default as Grantee, and/or the right, 
but not the obligation, to remove any Grantee's Improvements or other property owned by 
Grantee or such Grantee Mortgagee located on or within the Easement Area to the same 
extent as Grantee. Failure by Grantor to give a Grantee Mortgagee notice of default shall 
not diminish Grantor's rights against Grantee. 

B. Grantee Mortgagee Liability. Any Grantee Mortgagee whose interest in Grantee 
Property is held solely for security purposes, shall have no obligation or liability under this 
Easement unless and until Grantee Mortgagee succeeds to absolute title to Grantee 
Property and the rights of Grantee under this Easement. A Grantee Mortgagee shall be 
liable to perfonn obligations under this Easement only for and during the period it directly 
holds such absolute title. 

C. Grantee Mortgagee's Right to Enforce Mortgage and Assign. Each Grantee 
Mortgagee shall have the right, in its sole discretion: (i) to assign its Grantee Mortgage; 
(ii) to enforce its lien and acquire title to all or any portion of Grantee Property by any 
lawful means; (iii) to take possession of and operate all or any portion of Grantee Property 
and to perform all obligations to be performed by Grantee under this Easement, or to cause 
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a receiver to be appointed to do so; and (iv) to acquire all or any portion of Grantee Property 
by foreclosure or by an assignment in lieu of foreclosure and thereafter to assign or transfer 
all or any portion of Grantee rights under this Easement to a third party. Grantee Mortgagee 
shall have the absolute right, but not the obligation, to substitute itself for Grantee and 
perfonn the duties of Grantee hereunder for purposes of curing a default under this 
Easement. Grantor expressly consents to such substitution, agrees to accept such 
performance, and authorizes Grantee Mortgage (or its employees, agents, representatives 
or contractors to enter upon the ROW to complete such performance with all of the rights 
and privileges of Grantee hereunder. 

D. Estoppel Certificates. Upon request from time to time, Grantor shall execute and 
deliver to Grantee or a Grantee Mortgagee a commercially reasonable certificate certifying 
as to the truthfulness of matters concerning this Easement (including the absence or 
existence of Events of Default), acknowledging the rights of a Grantee Mortgagee with 
respect to Grantee Property and addressing such other matters as Grantee or a Grantee 
Mortgagee may reasonably request. 

20. Abandonment of Easement. Within two (2) years after the date that Grantee permanently 
ceases to use the Easement Area or ROW, in Grantor's sole determination, Grantee shall, at its 
sole cost and expense, remove Grantee's Improvement's, including Grantor's conductor and shall 
abandon in place Grantee's conduit or conduits, and insofar as practicable restore the Easement 
Area to the condition it was in prior to Grantee's activities in the Easement Area. Any Grantee's 
Improvements not so removed shall, at the option of Grantor, either become the property of 
Grantor or be removed by Grantor and disposed of without any liability to Grantor for such 
removal and disposition and the Easement shall terminate and be of no further force and effect 
except for Sections 13, 14 and 15 herein which shall survive termination of this Easement. 

21. Civil Rights and Equal Opportunity. With respect to the exercise of all rights and 
privileges herein granted, and to the extent not in conflict with Grantee's then-existing legal 
obligations or unless it is otherwise exempt from compliance: 

A. Grantee shall undertake affirmative action as required by Federal and state laws, 
rules and regulations pertinent to Civil Rights and Equal Opportunity. Grantee agrees that 
it shall comply with any and all required affirmative action plans submitted pursuant to the 
directives of any Federal agency and in accordance with applicable Federal Law and 
applicable state laws, rules and regulations to the extent not in conflict with Grantee's then­
existing legal obligations. 

B. Grantee shall not discriminate against any person, employee or applicant for 
employment because of race, color, creed, national origin, age, sex, sexual orientation, 
disability or military veteran status in its activities on the Easement Area, including without 
limitation, the hiring and discharging of employees, the provision or use of services and 
the selection of suppliers, contractors, or subcontractors. 

C. Grantee shall use reasonable efforts to contact, encourage and utilize minority and 
female business enterprises in the procurement of materials and services related to the 
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Easement Area. 

22. Payment of Taxes. 

A. Grantee shall be solely responsible for the payment of any taxes, levies, bettennents 
or assessments, fees or charges, whether in existence on the date hereof or becoming due 
during the time during which the Easement continues to exist, which may be assessed 
against Grantee or Grantor which are directly attributable to Grantee's Improvements on, 
or Grantee's use of, the Easement Area, or any other personal property or fixtures of 
Grantee located thereon (collectively referred to as "Taxes11

). Grantee shall pay all Taxes 
directly to the taxing authority before delinquency and before any fine, interest or penalty 
shall become due or be imposed by operation oflaw for its nonpayment. 

B. Grantee may contest in good faith for its own account and at its own expense, the 
validity or amount of any Taxes, provided Grantee shall indemnify Grantor against any 
resulting loss, cost and expense. Grantee shall not permit a lien or encumbrance to be 
placed on the Easement Area by reason of its failure to pay any Taxes and, if any such lien 
or encumbrance shall be imposed, shall cause the same to be released or bonded off 
promptly after notice thereof to MBTA. 

23. Insurance. 

A. Grantee and its consultants and contractors shall at all times maintain the following 
insurance and shall provide MBT A with a certificate or certificates of insurance and shall, 
until termination of both Grantee operations on the Easement Area and this Easement, 
renew and replace any expired certificate, evidencing the insurance of the activities 
permitted hereunder, with companies that comply with the requirements stated below, in 
which MBT A and others hereinafter specified are additional insureds as their interests may 
appear and which provide minimum liability coverage as follows: 

(i) Commercial General Liability Insurance 
Commercial general liability insurance insuring Grantee, and all activities of 
Grantee permitted pursuant to this Easement Agreement, as well as Grantee's 
indemnification obligations contained herein to the extent legally allowable, with 
minimum liability coverage for personal injury, bodily injury and property damage 
with limits not less than One Million Dollars ($1,000,000.00) per occurrence and 
Three Million Dollars ($3,000,000.00) in the aggregate, and excess umbrella 
coverage with limits of not less than Ten Million Dollars ($10,000,000.00) must 
also be provided. Such insurance shall be written on an occurrence basis. These 
policies shall name MBT A as an additional insured. 

(ii) Workers Compensation Insurance 
Workers compensation insurance insuring all persons employed by Grantee in 
connection with any work done on or about the Easement Area or the ROW with 
respect to which claims for death or bodily injury could be asserted against MBTA 
with limits of liability of not less than those required by Massachusetts General 
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Laws, Chapter 152, as amended. The policy shall contain a clause waiving the right 
of subrogation in favor of MBTA. Each of Grantee's subcontractors and 
consultants performing work on or about the Easement Area shall have similar 
policies covering their employees. 

(iii) Automobile Liability Insurance 
Automobile liability insurance, and if necessary, commercial excess liability 
insurance, with limits of not less than One Million Dollars ($1,000,000.00) each 
accident covering all owned, non-owned, hired, rented or leased vehicles of Grantee 
and its subcontractors and consultants that are used in the activities permitted 
hereunder. Each of Grantee's subcontractors and consultants performing work on 
or about the Easement Area shall have similar policies covering their vehicles. 

B. The required insurance coverages hereinbefore shall be kept in full force and effect 
at all times, shall be primary and non-contributory to any insurance or self-insurance 
maintained by MBTA, and shall require that MBTA be given at least thirty (30) days' 
advance written notice in the event of any cancellation or non-renewal in coverage. Grantee 
may self-insure for any or all of its obligations under this Section. MBTA shall be named 
as an additional insured under the Commercial General Liability, Automobile Liability and 
Excess Policies. The Workers' Compensation and Employers' Liability Insurance Policies 
shall include a waiver of subrogation in favor of MBT A, which precludes these insurers 
from being able to make any subrogation claims against MBT A. All such required 
insurance (except for Automobile Liability Insurance) shall not contain any exclusions for 
acts of terrorism, and shall fully cover any acts of terrorism, irrespective of whether such 
acts of terrorism are caused by domestic or foreign terrorists, and irrespective of whether 
such acts of terrorism are certified or non-certified by the Secretary of the Treasury, in 
concurrence with the Secretary of Homeland Security, to be an act of terrorism pursuant to 
the federal Terrorism Risk Insurance Act of 2002, as amended. All such insurance as is 
required of Grantee, or evidence of insurance with similar coverage, shall also be provided 
by or on behalf of all subcontractors to cover their operations perfonned on the Easement 
Area or with respect to the rights granted Grantee in this Easement Agreement. Grantee 
shall provide either a copy of the policy then in force providing such coverage or a 
certificate of its insurance carrier evidencing such coverage not later than two weeks prior 
to the expiration or early termination of the policy or certificate then on file with MBT A. 
Grantee shall be held responsible for any modifications, deviations or omissions in the 
compliance with these requirements by any contractor or subcontractor of Grantee. 

The foregoing limits may be adjusted, and additional or modified coverage required, by MBTA 
from time to time as it reasonably determines and applies generally to all similar easements. 

24. Liability; Damages. The obligations of Grantee under this Easement are not intended to be 
and shall not be personally binding on, nor shall any resort be had to the personal assets of, any of 
its directors, officers, partners, beneficiaries, members, stockholders, employees, or agents. 
Neither Grantee nor MBTA shall be responsible for special, punitive, exemplary, incidental, 
consequential or indirect damages or loss of revenue, income or profits, diminution of value, 
whether based on contract, tort, strict liability or other law or otherwise. No parent, subsidiary, 
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affiliate or employee of MBTA or Grantee shall have any liability under this Easement Agreement. 

25. Notice. Notices required to be delivered hereunder shall be in writing and either (a) shall be 
delivered in hand or by recognized overnight courier services with signed receipt, or shall (b) be 
mailed by certified or registered mail, return receipt requested, postage prepaid, to the party 
entitled to receive such notice at the address( es) stipulated below, until such party notifies the other 
party of a change of address in like manner. Notices shall be deemed given on the date of the 
delivery or completed transmission, as aforesaid. 

IF TO GRANTOR: 

Massachusetts Bay Transportation Authority 
Real Estate Department 
Ten Park Plaza, Room 5720 
Boston, MA 02116 
Attn: Chief of Real Estate 

and 

Massachusetts Bay Transportation Authority 
Railroad Operations Department 
32 Cobble Hill Road 
Somerville, MA 02143 
Attn: Director of Engineering and Maintenance 

WITH A COPY TO: 

Massachusetts Realty Group 
20 Park Plaza, Suite 1120 
Boston, MA 02116 
Attn: Tenant Management 

IF TO GRANTEE: 

NSTAR Electric Company 
d/b/a Eversource Energy 
247 Station Drive SE 210 
Westwood, MA 02090 
Attn: Supervisor T&D Rights and Survey 

26. Force Majeure. The time period for the completion of all obligations of each party hereto 
shall be extended for such additional periods as may be required due to a "Force Majeure Event" 
defined as materials unavailability or shortages, war, civil commotion, embargoes, casualties, acts 
of God, or any other similar events which are beyond the control of the party obligated to perform. 
If a Force Majeure Event occurs, the party obligated to perform shall notify the other party hereto 
promptly with an identification of the Force Majeure Event; and after the Force Majeure Event has 
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ended, the party obligated to perfonn shall notify the other party promptly of such circumstances 
and then promptly complete the obligation with all due diligence. 

27. Counterparts. This instrument, executed in multiple counterparts, is to be construed as a 
Massachusetts contract and grant, is to take effect as a sealed instrument, sets forth the entire 
agreement between the parties on its subject matter and may be cancelled, modified or amended 
only by a written instrument in recordable fonn executed on behalf of both Grantor and Grantee 
by duly authorized signatories. This Easement Agreement, and any amendment thereto, shall be 
recorded and/or registered by Grantee at its sole cost and expense at the Middlesex (South) County 
Registry of Deeds or Middlesex (South) County Land Registration Offices of the Land Court, as 
applicable, promptly after it is executed by the parties. 
28. Run with the Land. The obligations and benefits created pursuant to this instrument shall run 
with and bind the land described herein, and bind and inure to the benefit of the respective parties, 
and their successors and assigns. 

29. MBT A Decision. The parties agree that in each instance where a decision, consent, approval, 
requirement, determination, condition, or the like ( collectively, the "MBTA Decision") is called 
for or contemplated in this Easement, the MBT A Decision will be in the sole discretion of MBT A 
as to matters identified by MBT A as affecting railroad and transportation safety; and in all other 
matters the MBT A Decision will be in the reasonable discretion of MBT A applying the same 
criteria as MBTA then-currently applies to other, similar utility easements. Grantee may rely only 
on MBTA Decisions in writing; no MBT A Decision may be deemed or inferred by silence or the 
passage of time. The parties agree that electronically transmitted communications from MBTA to 
Grantee shall be considered written decisions, consents or approvals if the context of the 
transmission so indicates. 

30. Conflicts. In the event of a conflict between the provisions of this Easement Agreement 
regarding indemnification or insurance, and any License for Entry executed by the parties 
hereunder, the provisions of the Easement Agreement shall apply. 

31. Exemption from Excise Tax on Deeds. Pursuant to Massachusetts General Laws, Chapter 
64D, Section 1, the recording of this instrument is not subject to any excise tax on deeds. 

[Signatures on next page] 
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Executed as a sealed instrument on this __ day of ____ , 201 

MASSACHUSETTS BAY TRANSPORTATION 
AUTHORITY 

By:-------------­

General Manager 

Approved as to Fonn: 

By: ____________ _ 

Deputy General Counsel, MassDOT ~nd MBTA 

COMMONWEALTH OF MASSACHUSETTS ) 
) ss. 

COUNTY OF SUFFOLK ) 

Before me, the undersigned notary public, personally appeared the above 
named _ _ __________ , the General Manager of Massachusetts Bay 
Transportation Authority, whose name is signed on the preceding document, and such person 
acknowledged to me that he signed such document voluntarily for its stated purpose. The identity 
of such person was proved to me through satisfactory evidence of identification, which was [_J 
photographic identification with signature issued by a federal or state governmental agency, [J 
oath or affinnation of a credible witness, or [J personal knowledge of the undersigned. 

Notary Public 
My Commission Expires: 

[Additional signatures on next page] 
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STATE OF ------

COUNTY OF ---------

NSTAR ELECTRIC COMPANY D/B/A 
EVERSOURCEENERGY 

By: --------------Vice President 

) 
) ss. 
) _____ ,201_ 

Before me, the undersigned notary public, personally appeared the above named 
_______ __ , the Vice President of Eversource Energy, whose name is signed on the 
preceding document, and such person acknowledged to me that he signed such document 
voluntarily for its stated purpose. The identity of such person was proved to me through 
satisfactory evidence of identification, which was [_] photographic identification with signature 
issued by a federal or state governmental agency, [_] oath or affirmation of a credible witness, or 
[_] personal knowledge of the undersigned. 

Notary Public 
My Commission Expires: 
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Exhibit A 

Easement Plan 

[See Attached] 
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Exhibit B 

Form of License of Entry 

[See Attached] 
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EXHIBIT D 

MBTA Leases and Licenses 



Exhibit D 

MBTA Agreements: Central Mass Branch 

11. Town of Sudbury (Location unknown but likely runs along proposed route selection). 

Licensor: MBTA 

Occupant: Town of Sudbury 

Date: 8/1/1999. TAW 

Location: Central Mass Branch ROW in Sudbury 

Type: Use and Occupancy Agreement for purposes of rehabilitating and maintaining the utility structure thereon 

Fees: No fee 

21. Sudbury lumber Company [Sudbury lumber occupies area along the Mass Central Branch in Sudbury along proposed route selections). 

Licensor: MBTA 

Occupant: Sudbury Lumber Company, Inc. 

Date: 11/1/2000 

location: Union Ave and Station Road in Sudbury along the Central Mass Branch ROW 

Type: Use and Occupancy Agreement for the purpose of non-revenue parking of vehicles and storage of equipment 

Fees: Pay $2,666 annually 

3). E.H. Perkins Construction Co. (E.H Perkins occupies area along the Mass Central Branch in Hudson along proposed route selections). 

Licensor: MBTA 

Occupant: E.H. Perkins Construction Inc. 

Date: 2/1/2009 

Location: 560 Main Street in Hudson along the Central Mass Branch ROW 

Type: Use and Occupancy Agreement for the purpose of maintaining a private at-grade crossing 

Fees: Pay $5,144 annually 

4). Douglas P Webb License {Portions of 27 Union Ave are occupied by AAA limousine Co. which is likely the successor to Webb and is included in a proposed route 
selection). 

licensor: MBTA 

Licensee: Douglas P. Webb Revoc. Trust 

Date: 12/1/1975, TAW 

Location: 27 Union Ave in Sudbury along the Central Mass Branch ROW 

Type: for land and small building (currently being subleased for use of a limousine operation) 

Fees: $5,000 annually 

5). Sale to Town of Hudson (location of agreement likely includes area around the Sudbury substation which is included in all proposed route selections). 

Granter: MBTA 

Grantee: Town of Hudson 

Date of Instrument: 7/18/2002 

Location: over MBTA property in Sudbury, Wayland, Weston, Waltham 

Type: perpetual rights and easements for electricity transmission lines 

6). Town of Hudson Easement {Location of agreement unknown). 

Granter: Town of Hudson 

Grantee: MBTA 

Date of Instrument: 7/16/2007 

Location: Various locations in Hudson, MA 

Type: to cure encroachments 



EXHIBIT E 

Schedule of Easement Payments 



Exhibit E - Schedule of Easement Payments 

Annual Increase 

$425,000 

Year2 $429,250 

Year 3 $433,543 

Year4 $437,878 

Years $442,257 

Year 6 $446,679 

Year 7 $451,146 

Year 8 $455,658 

Year 9 $460,214 

Year 10 $464,816 

Year 11 $469,464 

Year 12 $474,159 

Year 13 $478,901 

Year 14 $483,690 

Year 15 $488,527 

Year 16 $493,412 

Year 17 $498,346 

Year 18 $503,329 

Year19 $508,363 

Year 20 $513,446 

$9,358,077 



NSTAR ELECTRJC COMPANY 
OBA EVERSOURCE ENERGY 

ASSISTSANT SECRETARY AND ASSISTANT CLERK'S CERTIFICATE 

I, the undersigned, HEREBY CERTIFY that at a meeting of the Board of Directors of 

NSTAR ELECTRIC COMPANY OBA EVERSOURCE ENERGY (the "Company"), duly called 

and held on October 11, 2016, at which meeting the entire Board was present and acting throughout, 

the following resolutions were duly adopted: 

RESOLVED, that each of the Chief Executive Officer, the President and Chief Operating 
Officer, the Executive Vice President and General Counsel and the Vice President-Supply Chain, 
Environmental Affairs and Property Management of the Company ("Authorized Officers"), acting singly, 
is hereby authorized to execute and deliver, in the name and on behalf of the Company, any and all deeds, 
releases, easements, modifications of easements, grants, leases, permits, licenses, certificates or other 
documents necessary or desirable, in the opinion of the Authorized Officer taking such action, to sell, 
transfer, convey, surrender, release, grant or otherwise dispose of, or to lease, release or grant any interest 
in, any piece or parcel of real property owned by the Company or any interest of the Company in real 
property of others. 

RESOLVED, that each Authorized Officer is hereby authorized to take such further 
actions as may be necessary or desirable, in the opinion of such officer, in connection with the disposition 
of, or the removal of any encumbrance affecting any piece or parcel of real property or any interest in real 
property disposed of pursuant to the foregoing resolution. 

RESOLVED, that each Authorized Officer is hereby authorized to sign for and on behalf 
of the Company any and all documents which grant to other parties permission to use and occupy a piece 
or parcel of the Company's real property pursuant to the terms of licenses, profits, rights-of-way and 
covenants. 

RESOLVED, that each Authorized Officer is hereby authorized to sign for and on behalf 
of the Company all documents necessary and incidental to the purchase of any interest in real property, 
subject to the signature authority limits contained in applicable corporate policies, including the 
Delegation of Authority Policy. 

RESOL YEO, that each Authorized Officer has the authority to delegate to Directors, 
Managers, supervisors and other employees, agents and representatives of the Company the authority to 
sign for and on behalfof this Company all documents necessary and incidental to (i) the disposition of 
any piece or parcel of real property or any interest in real property; (ii) granting of rights to other parties 
with respect to the Company's real property; or (iii) the purchase of any interest in real property, all under 
the authority granted to such Authorized Officer pursuant to the foregoing resolutions, such delegation to 
be subject to the signature authority limits contained in applicable corporate policies, including the 
Delegation of Authority Policy. 

I DO FURTHER CERTIFY that the foregoing resolutions have not been modified or 

amended and are still in full force and effect as of this date. 



I DO FURTHER CERTIFY that pursuant to the resolutions set forth above, Ellen K. 

Angley, Vice President-Supply Chain, Environmental Affairs and Property Management, who is an 

Authorized Officer of the Company, did delegate to Theresa Feuersanger, Supervisor, T&D 

Rights & Survey of Eversource Energy Service Company, lawful and proper authority to sign for and 

on behalf of the Company documents, including the document accompanying this Certificate, and 

that the execution of such document represents the binding and authorized action of the Company 

made in compliance with the terms of the resolutions set forth above. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the corporate 

seal of the Company on th is 9th day of June, 2017. 

(Seal) 

iorence J. Iacono 
Assistant Secretary and Assistant Clerk 
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